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ADVERTISEMENT. 


IN  this  Volume  4he  Cases  reported  in  the  last  FoUo  Edition 
of  the  Stale  Trials  are  brought  to  a  terminatian ;  the  Case 
of  Home,  p.  651^  being  the  last  contained  in  that  Collection. 
After  which  commences  the  New  Series  of  Proceedings,  con- 
tinuing  that  Edition  to  the  present  time. 


In  order  to  render  the  present  Work  more  appUcahle  to 
those  Law  Books  in  which  references  are  made  to  the  FoUo 
Edition,  a  Table  of  Parailel  Rsfsbbncm,  exhibiting  at 
first  sight  the  Pages  in  the  present  Edition  corresponding 
with  those  of  the  FoUo  ones,  is  now  th  sompUatUm,  and  wiU  be 
published  wi^  the  next  Volume. 
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548.  Tiie  Case  of  James  Soumersett,  a  Negro,   on   a  Habeas 
Corpus,*  King's-Bench  :  13  Geouge  III.  a.  d.  1771-72. 


or  lfai«  Cite  onW  ft  Slatrmeat  of  the  Facta, 
and  Hr.Baifrafc'i  leftned  Aliment  were 
inaerted  id  tbe  former  edition  of  Ihii  Work. 
]  ha*e  ber«  added  tbe  oilier  Argument!,  and 
the  Judgment  of  tbe  Court,  Trom  Lofi^'a  Re- 
port*, ID  nUeh  i*  ft  Mole  of  the  Case  under 
lb«  ume  of  Sommenett  a^ioit  Stewart. 

On  the  S<1  ofDeceaiher  1771,  affidavits  were 
made  by  Thon>M  Walklin,  EliEtbetb  Cade, 
and  John  Harlow,  that  JameaSommenetl,  a 
■rgro,  wu  conGoed  in  iroDB  on  buard  a  chip 


*  TIm  Tcrv  important  iDallers  which  tbii 
cftte  ia*olve<l,  riz.  firtt,  Tbe  rights  oter  the 
penoo  of  a  negro  resideot  ttere,  claimed  by 
another  peraoo  *■  the  uwnef  of  the  negro  ; 
tod,  (u|ipoaiog  *ucii  riffhts  lo  exitt,  iecomllj, 
Tbe  exIcDl  of  them ;  and  thirdly,  The  means 
of  iDrorciog  them,  were,  I  believe,  never,  ex- 
cept in  tfaia  case,  made  the  lubject  of  a  mil  at 
law  in  England.  But  in  Scotland  two  cases 
of  ihii  Bort  have  occurred  before  tbe  Court  of 
StnioD  ;  t.  That  ofSbeddftDagiinil  Sheddan, 
i.  D.  1756  ;  S,  That  of  Knight  igainM  Wed- 
detbora,  A.  n.  1775—1778. 

Of  theae  two  caaei  the  rollowinn'  reports  arc 
imied  from  the  •  Dietionary  of  iSecliioni,'  tit, 
*  KftTe,*  tol.  33,  pp.  14,545,  et  ug. : 

■*  Robert  Sheddan  i^ainil  ft  Nepa.—Jufy  4, 
1757. 

"  A  Negro,  who  hail  been  boogbt  in  Vir- 
giftia,  ftDd  brought  to  Britain  to  be  taoght  a 
inde,  and  who  had.  been  baptised  io  Bntain, 
iMTing  clairoed  hia  liberty,  agaiiiEt  hii  mailer 
Robert  Sbeddan,  who  bad  put  him  on  board  a 
•bip,  to  carry  bim  faacic  to  Virginia,  Ihe  Lord) 
■ppoiDlcd  counsel  for  tbe  negro,  and  ordered 
■enwriali,  and  afterwarda  a  hearing  in  pre- 
■CBCe,  upon  the  retpeclire  claims  of  liberty 
aad  lerritude  by  the  matter  and  tbe  negro. 

"  But,  during  the  bearing  in  presence,  the 
■egro  died  ;  m  ue  point  wa«  not  dctenuined." 
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called  the  Add  and  Msry,  John  Knowlee  cooi- 
mander,  lying  in  the  Thames,  and  bound  for 
Jamaica ;  andlord Mansfield, od  an  applicfttion 
supported  by  these  sSdavila,  alkiwed  a  writ 
rif  Habeas  Corp'ui,  directed  lu  Ur.  Knowlee, 
And  requinng  him  lo  retUTU  tbe  body  of  Sum- 
merEctt  before  hu  lardship,  with  the  cauaf  of 
detainer. 

Mr.  Knowles  on  the  91h  of  December  pro- 
duced the  body  of  Sommerselt  before  lord 
Mansfield,  and  returned  for  cause  of  detainn-, 
tbat  Sommeraelt  was  tlie  negro  alavG  of  Cbarln 
Steuart,  esq.  who  had  JeliTcrcd  Sommeraett 


'  Joseph  Kuight,  a  Negro,  agaiiul  John  Wed- 
derburo. — Jamtan/  15, 1773. 


The  commander  of  a  reiael,  in  the  African 
imported  a  cargo  of  negroes  ' 
Joseph  Kalgbl,  one  of  then 


e,  having  imported  a  cargo  of  negroes  into 
laica,  told  Joseph  Kalgbl,  one  of  them,  ws 
slave,  to  Mr.   Wedderburti.     Knigbt   was 


tben  a  boy,  leemingly  about  twelve  or  thirteen 
years  of  age. 

"  Some  lime  after,  Mr.  Wedderbum  cam^ 
over  tn  Scotland,  and  brought  this  negro  along 
with  -iui,  as  a  personal  aervant. 

"  Tlia  oc^ro  continued  la  serve  bim  for  seve- 
ral years,  iviihout  murmuriug,  and  married  in 
the  country.  But,  al)er«iards,  prompted  lo  as- 
sert his  freedom,  he  look  the  resolution  of 
leaving  Mr.  Wedderbum's  aervice,  who,  bdng 
informed  of  it,  got  him  apprehentled,  on  a  war- 
rant uf  tbe  justices  of  peace.  Knight,  on  bit 
eiemiuation,  acknowledged  his  purpose.  The 
jnslices     found     '  the    pedtioner    enlilled    10 

•  Knight's  services,  and  ibal  be  tuuit  continue 

"  Kuight  then  applied  to  the  sheriff  et'  iSe 
county,  (Perthshire),  hy  peliiioo,  selling  forth, 
'  That  Mr.  Wedderburn  insisted  on  his  con- 
>  linuing  a  penooal  servant  with  him,'  and 
prayed  the  sheriff  to  find,  '  Tliat  he  cannot  ba 

•  continued  in  a  stale  of  alavery,  or  compelled 

•  lo  perpetual  service  ;  and  to  discharge  Mr. 
<  Weilderburn  from  Modipg  the  pelitionei 
'  abroad.' 
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into  Mr.  Kdo\vI(>s*s  custody,  in  order  to  carry 
liim  to  Jainaicn,  and  there  sell  him  as  a  slare. 
Affidavits  urre  also  made  by  II r.  Stciiart  iind 
two  other  jfentTemen,  to  pruvo  that  Mr."Slenart 
bad  purchased  Soiiinicrsctt  as  a  slave  in  Vir- 

*'  After  some  procedure  in  this  process,  the 
sheriff' found,  '  That  the  state  of  slavery  is  not 
■  recognized  hy  the  laws  of  this  kins(h>m,and  is 
<  inconsistent  with  the  principles  thereof;  that 

*  the  re>;ulations  in  Jamaica,  coucerninfi^  slaves, 

*  do  not  extend  to  this  kingdom  ;  and  repelled 

*  the  defender's  claim  to  a  |>erpetual  service.' 
Mr.  Wedderhurn  having  reclaimed,  the  sherilT 
found,    *  That     perpetual    serrice,    uitbout 

*  wugfes,  is  slavery  ;  and  therefore  adhered.* 

"  The  defender  removed  the  cause  into  the 
court  by  advocation.  The  lord  ordinary  took 
it  to  report,  upon  Informations.  Being  a  ques- 
tion of  general  importance,  the  Court  ordered 
a  hearing  in  presence,  and  afterwards  informa- 
tions of  new,  upon  which  it  was  advised. 

«»  Pleaded  fur  the  Master:  That  he  had  a 
right  either  to  the  perpetual  service  of  the 
negro  in  this  country,  or  to  send  him  back  to 
the  plantations  from  which  he  was  brought. 
His  claim  over  the  negro,  to  this  extent,  was 
argued  on  the  following  grounds : 

'*  The  productions  of  the  colonies,  ever 
since  they  were  settled,  have  been  cultivated 
by  the  means  of  negro  slaves  imported  from 
the  coast  of  Africa.  The  supplying  the  colo- 
nies with  these  slaves  has  become  an  extensive 
trade ;  without  which,  the  valuable  objects  of 
commerce,  now  funiished  by  the  plantations, 
could  not  be  cultivated.  British  statutes  have 
given  sanction  to  this  trade,  and  recognized  the 
property  of  the  master  in  such  slaves ;  10th 
W.  3,  c.  36 ;  5th  Geo.  9,  c.  7 ;  S3d  Geo. 
fl,  c  3. 

**  The  property  which,  in  Jamaica,  was  es- 
tablished m  the  master  over  the  negro,  under 
these  statutes,  and  the  municipal  law  there, 
cannot  lie  lost  by  a  mere  change  of  place.    On 

Crindples  of  equity,  rigbta  acquired  under  tlic 
twa  of  foreign  countries  are  supported  and 
inforced  by  the  courts  of  law  here.  A  riifht  of 
property  will  be  sustained  in  cfery  country 
where  the  subject  of  it  may  come.  The  $tatui 
of  persons  attend  them  wherever  they  go ; 
Hober,  lib.  1,  t.  3,  c.  13. 

**  The  law  of  tlie  colooiea  is  not  to  be  con- 
■idered  as  airjust,  in  authorizing  this  condition 
of  slavery.  The  statutes  which  encourage  the 
African  traile  sh(»w,  that  the  legislature  does 
Dot  look  on  it  in  that  light.  The  state  of 
alavery  is  not  contrary  to  the  law  of  nations. 
Writers  upon  that  law  bare  enumerated  seve- 
ral jnst  and  lawful  origins  of  slavery  ;  such  as 
contract,  conquest  in  a  just  war,  and  punish - 
nnent  of  crinnes.  In  cases  where  slavery  is  an- 
Ihorized  by  the  laws  of  Jamaica,  it  must  be  pre- 
sumed to  have  proceeded  on  a  lawful  origin. 
The  municipal  law  of  uo  country  will  be  prc- 
aumcd  unjust. 

**  A  state  of  slavery  has  been  universally  re- 
ceived in  the  practice  of  nationa.    It  took  place 
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ginia,  and  had  afterwards  brought  him  into 
England,  where  he  left  his  master's  service ; 
and  that  his  refusing  to  return,  was  the  occa- 
sion of  his  being  carried  on  board  Mr.  Knowlea'a 
'  ship. 


!  — 


;  in  all  the  ancient  nations,  and  in  all  the  modem 
European  nations,  for  many  ages.     In  sonte 
I  of  them  it  still  remains;  and  in  none  of  them 
,  has  itlieen  abolished  by  positive  enactments,  de- 
-  during  it  unjust  and  illegal,  but  gone  into  dis- 
'  use  by  degrees,  in  consequence  of  many  diffe- 
rent causes.    Thoui^h,  therefore,  the  munici- 
pal law  of  this  country  does  not  now  admit  of 
this  state  of  slavery  iu  the  persons  of  citizens, 
yet,  where  foreigners,  in  that  state,  are  brought 
into  the  country,  the  rit;ht  uf  their  masters  over 
them  ou<;Iit  not  to  be  annihilated. 

'*  In  this  case,  the  master  is  not  insisting  for 
the  exercise  of  any  rigorous  |>owers.  He  only 
demands,  that  he  Miall  be  intilleil  to  the  {lerso- 
nal  senices  of  the  negro,  in  this  country,  dur- 
ing life.  His  right  to  this  extent,  at  least,  is 
not  immoral  or  unjust ;  nor  is  it  even  repro- 
bated by  the  municipal  law  of  this  country. 
A  person  may  bind  himself  to  a  service  for  life ; 
Ersk.  Inst.  b.  1,  t.  7,  §  63. 

**  But,  in  the  last  place,  if  this  is  denied,  the 
master  must,  at  least,  be  permitted  to  compel 
the  negro  to  return  to  the  plantations,  from 
whence  he  was  brought ;  otherwise  he  is  in- 
tirely  forfeited  of  his  right. 

**  Sf)me  cases  from  the  English  Is w- hooka 
were  adduced  to  show,  that,  in  England,  the 
master's  right  of  property  in  his  negro  remains 
afler  he  is  brought  mto  that  country ;  Butta 
contra  Penny,  1677 ;  Keble*s  Rep.  p.  3, 
p.  785.  Gilfy  contra  Cleves;  5th  Hilliam 
and  Mary,  lord  Raymond,  Rep.  5,  p.  147 ; 
and  the  opinion  of  two  very  eminent  lawyers, 
in  the  year  1729,  sir  Philip  Yorke,  then  attor- 
ney-general, and  Mr.  Talbot,  solicitor- general, 
in  these  words :  '  We  are  of  opinion,  that  a 

*  slave,    by    coming  from    the    M' est- Indies, 

*  either  with  or  without  his  master,  to  Great 
'  Britain  or  Ireland,  doth  not  become  free ;  and 

*  that  his  master's  pro)>erty  or  right  in  him  if 
'  not  thereby  determined  or  varied  ;  and  bap- 
'  tism  doth  not  bestow  freedom  on  him,  nor 

*  make  any  alteration  in  his  temporal  condition 

*  in  these  kingdoms.    We  are  alao  of  opinion, 

*  that  the  master  majr  legally  compel  bim  to 

*  return  to  the  plantations.' 

**  Answered  for  the  Negro :  The  only  title  on 
which  any  right  of  dominion  is  claimed  over 
this  African,  is  the  institution  of  the  municipal 
law  of  Jamaica,  which  authorizes  the  slavery 
of  Africans  bnuigbt  into  that  island.  Under 
that  law,  this  negro,  a  child  when  brongbt  into 
Jamaica,  while  he  remained  there,  waa  sub- 
jected to  the  unjust  dominion  which  it  gives 
over  these  foreigners ;  but  the  municipal  law 
of  the  colonies  haa  no  authority  in  this  ooontry, 
t>n  grounds  of  equity,  the  Court,  in  aomo 
cases,  gives  effect  to  the  laws  of  other  coun- 
triea ;  but  the  law  of  Jamaica,  in  this  instance^ 
will  n«it  be  tupportod  by  the  Coort ;  bnoMSeii 
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Lard  Mantj^eid  chmbflr  to  refer  the  matter 
te  the  detArnuiiatMMi  of  the  eoart  of  Kioff *s- 
bnch,  Sommertett  with  sureties  wss  bound  in 
a  noognixanoe  for  bis  appearance  there  on  the 
leoond  day  of  the  next  Hilary  term ;  and  his 

ii  npagnant  to  the  firrt  principlas  of  morality 


•*  Snbordinntion,  toaeertain  extent,  is  ue* 
owvy;  but  there  are  certain  bounds,  beyond 
vbiebi  IT  any  institution,  sulgectiag  one  indi- 
tiIobI  to  anouier,  should  go,  the  injustice  and 
isMorafitT  of  it  cannot  admit  of  a  doubt 
Sadi  is  the  institution  of  slavery,  depriving 
wn  of  the  orast  toential  rights  that  attend 
Ibiir  cxisteBoe,  and  which  are  of  a  nature  that 
Uaul  not  of  any  equivalent  to  be  ffiven  for 
ibca.  The  moat  express  conseot»  given  in  a 
ulastary  contract,  cannot  aothorioe  the  assnm- 
■f  sf  tMse  rights^  or  hind  the  consenting  party 
to  MdiDWt  to  the  conditioo  of  a  slave.  A  stipu* 
hiita  of  that  kind  afibrds  intriasio  evidence  of 
IS  aadoe  advantsge  taken,  and  is  therefore 
■ifictent  to  void  the  contract. 

**  finti  although  it  were  justifiaUa  to  admit 
tf  t  slavery  prooeedinjg  on  a  title  of  contract^ 
ifcsagnsat,  or  of  punishment,  the  law  of  Ja- 
miea  woald  not  be  the  less  uojnst.  In  sub* 
JMsg  tha  Africans  to  slsTery,  that  law  re- 
jm  no  title  under  any  of  these  groonAk 
The  drcumatance,  that  the  negroes  are  brought 
'mi  Jamaica,  ia  all  that  is  requisite  tu  fix  on 
tkaa  ia^acrimiuately  the  condition  of  slavery. 
k  is  therefore,  a  slavery  estabUsbed  on  force 
mi  ararpatioD  alone,  which  no  writer  on  the 
kw  of  nations  has  vindicated  as  a  justifiable 
MV^of  sUvery. 

**  If  the  law  of  Jamaica  had  made  any  dis- 
tiselisB,  or  required  any  title  to  tbe  slavery  of 
M  Afiican,  thia  nevro  would  never  have  been 
ndaecd  fay  it  to  Uiat  state.  Being  a  child 
vbsB  he  was  brought  into  Jamaica,  be  could 
■lar  into  no  contract,  commit  no  crime,  and 
tsaamit  cannot  give  a  right  to  kill  or  enslave 

**  The  means  by  which  those  who  carried 
this  child  from  his  own  country  got  him  into 
ihtir  hands,  cannot  be  known  s  hecause  the 
kar  of  Jamaica  makes  no  inquiry  into  that  cir- 
eaastance.  But,  whether  he  was  ensnared, 
«  bought  from  his  iwrenti,  tbe  iniquity  is  the 
-That  a  state  of  slavery  has  been  ad- 
_^  of  in  Boany  nations,  does  not  render  it 
niynst  Chiid-murder,  and  other  crimes 
if  a  deep  dye,  have  been  authorised  by  the 
hvs  of  diflerent  states.  Tyranny,  and  all 
Ms  of  oppression,  might  be  vindicated  on  the 
IMM  grounds.-— Neitlier  can  tbe  advantages 
pncarsd  to  this  country,  by  the  slAvery  of  tbe 
s^pocs,  be  hearkened  to,  as  any  argument  in 
ihiB  qncstion,  as  to  tbe  justice  of  it.  Oppres- 
m  and  inkiuity  are  not  palliated  by  the  gain 
lad  advantage  acquired  to  the  authors  of  tl^m. 
Bat  the  expediency  of  the  institution,  even  for 
tbi  nlyeets  of  Great  Britain,  is  much  doubted 
if  by  ihese  who  are  best  aoquainted  with  the 
iMa  of  the  «atoiiiai;  aad  mm»  enlightened 
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lordship  allowed  till  that  day  for  settling  the 
form  of  tbe  return  to  the  Habeas  Corpus.  Ac- 
cordingly on  tliat  day  8ommersett  appeared  in 
the  court  of  King's- bench,  and  then  the  follow- 
ing return  was  read : 

men  of  modern  times  have  thouirlit,  that  sugar 
and  tobacco  might  be  cultivated  without  the 
slavery  of  negroes. 

"  The  dominion,  tlierefore,  given  by  the 
Uw  of  Jamaica  over  the  pursuer,  a  forei^er 
there,  being  unjust,  can  receive  no  aid  from 
the  laws  of  this  country.  The  modification 
proposed  of  this  claim  of  slavery,  makes  no 
difference  on  tbe  merits  of  the  question.  It  is 
plain,  that,  to  give  the  defender  any  right  over 
tbe  pursuer,  the  positive  law  of  Janoaica  must 
always  be  resorted  to ;  consequent! v,  the  ques- 
tion recurs,  Whether  that  law  ought  to  be  en* 
forced  beyond  its  territory  ?  But  a  service  for 
life,  without  wages,  is,  in  fact,  slavery.  The 
law  of  Scotland  would  not  support  a  voluntary 
contract  in  these  terms ;  and,  even  where  wages 
are  atipulated,  such  a  contract  has  been  voided 
by  tbe  Court ;  Allan  and  Meams  contra  Skene 
and  Burnet,  No.  5,  p.  9454,  voce  Pactum 
Ulicitum. 

**  The  answer  was  given  to  the  other  claim, 
of  sending  the  negro  out  of  this  country,  with- 
out his  consent,  uiat  it  supposes  the  Jominion 
given  over  the  pursuer  by  tne  law  of  Jamaica 
to  be  ju&t.  The  negro  is  likewise  protected 
against  this  by  the  statute  1701,  c.  (i,  which 
expressly  prohilnls  the  carrying  any  persops 
out  of  the  kingdom  without  their  consent. 
The  words  are  general,  and  apply  to  all  per- 
sons within  the  realm. 

'*  In  support  of  this  argument  for  the  negro, 
authorities  of  French  writers  were  adduced,  to 
show,  that  formerly,  by  the  laws  of  France, 
negroes  brought  into  that  country  from  the 
plantations  itSukme  free.  This  was  tbeir  law, 
until  lately,  that,  by  special  edicts,  some  allcr- 
ations  were  made  upon  it;  Denisart,  torn.  3, 
V.  Negro.  -  On  the  law  of  England,  several 
cases  were  mentioned,  in  which  different 
judges  had  expressed  opinions,  that  a  negro 
coming  into  England  is  free  there ;  1  Salk« 
666t  Smith  contra  Brown  and  Cooper ;  Shanley 
contra  Nalvey,  in  Chancery  1763 ;  Har- 
grave's  Arg.  p.  58. 

'*  But  the  late  case  of  Sonimersett,  the  ne- 
gro, decided  in  the  King's- bench,  in  the  year 
1779,  was  chiefly  relied  on,  and  said  to  be  in 
point;  at  least  upon  this  question.  Whether 
the  negro  could  be  sent  out  of  England  ? 

**  The  Court  were  of  opinion,  that  the  do- 
minion assumed  over  this  negro,  under  the  law 
of  Jamaica,  being  unjust,  could  not  be  sup- 
ported in  this  country  to  any  extent :  that, 
tlierefore,  the  defender  had  no  right  to  the 
negro's  service  for  any  space  of  time,  nor  to 
send  him  out  of  the  country  against  his  con- 
sent :  that  the  negro  was  likewise  protected 
under  the  act  1701,  c.  6.  [The  *  Act  for  pre- 
*  venting  wrongous  imprisonment,  and  against 
'  undue  delays  in  Trials,'   more  paiticularly 


ri 


12  GEORGE  III. 


The  Negro  Case. 


[» 


"  I,  John  KnowleSiCdrnmanderofthefessel 
called  the  Ann  and  Blary  in  the  writ  bereanlo 
annexed,  do  most  boiobly  certify  and  return  to 
oor  preient  most  serene  soTerei|^  the  kin^ ;  that 

mentioned  helow]  from  being  sent  out  of  the 
conntry  against  bis  consent. — ^The  judgments 
of  the  sheriff  were  approied  of,  and  the  Court 

*  remitted  the  cause  timpticUer,* " 

1  ha?e  been  favoured  with  the  use  of  six 

*  Memorials'  or  *  Informations,'  which  in  the 
Gourae  of  these  two  litigations  were  delivered 
into  the  Court  of  Session.  Fire  of  them  appear 
to  haie  been  prepared  by  men  of  Tery  nigh 
eminence  in  tneir  profession,  one  for  Stieddan 
the  negro  "by  sir  David  Dairy  mple,  after- 
wards a  judge  with  the  title  of  lord  HaiJcfi ; 
two  for  Knight  the  negro,  by  Mr.  M'Laurin, 
afterwards  lord  Dreghorn,  and  Mr.  Maconochie, 
BOW  lord  Meadow£ink,  and  two  for  Wedder- 
bam  (Knight's  master),  bv  Mr.  Ferguson,  af- 
terwards lord  Pitfour,  and  Mr.  Cullen,  after- 
Wards  lord  Cullen,  respeclively  :  they  display 
a  copiousness  and  variety  of  curious  learning, 
ingenious  reasoning,  and  acute  argun>entatton, 
intimately  connected  with  the  case  now  be- 
fore us. 

With  respect  to  *  Memorials*  or  *  Informa- 
tions,' in  causes  depending  in  the  Court  of  Hes- 
sion,  and  to  the  general  course  of  proceeding 
in  that  court,  see  the  Edinburgh  Review  for 
January  J 807.  For  the  alterations  which  in 
thevear  1808  were  made  in  the  constitution 
of  that  court,  seestat.  48  (i.  3.  C  151. 

Mr.  Harringti>n,  in  his  Observations  on  stat.  1 
Rich.  2,  (note  [  v]  in  tiie  third  edition)  mentioned 
that  *'  many  ot  the  labourers  in  the  salt- works 
and  collieries  in  Scotland  still  continue  *  glebtc 
adscriptitii'  and  cannot  be  hired  without  the  pro- 
prietor's consent."  And  as  to  this  he  referred  to 
a  case  in  the  Dictionary  of  Decisions,  vol.  1, 

5.312.  I  know  not  what  case  that  was.  In 
Iorison*s  Dictionary  of  Decisions  there  are 
under  title  Coalier  twelve  cases,  in  all  of  which 
ti.e  servile  condition  of  the  class  is  recognised. 
In  the  Alemorials  which  were  presented  iu 
the  case  of  Knight  v.  Wedderburn,  the  con- 
dition of  the  coal  Hers  and  saltera  of  Scotland 
was  considered.  1  will  here  insert  >«  liat  wos 
said  of  it  by  lord  Mendowhank  and  lord  Pitfour. 
•*  The  Jefender,"  observed  the  first  of  those 
learncil  persons,  **  has  mentioned  the  situation 
of  coalliers  and  salteis  ail  an  evidence,  that  the 
law  of  ^Scotland  is  not  repugnant  to  slavery. 
It  has  bren  already  shown,  that  although  vil- 
lenage  stiil  existi-d,  although  this  high  court 
would  even  noiv  record  an  acknowledgment  of 
villeiiagr,  nnd  aliliou^h  other  kinds  of  slavery 
were  adoptod  by  the  laws  of  this  country,  yet 
that  the  conimnn  law  could  not  be  understood 
to  favour  the  defender's  claim.  As  long  as  the 
coiituion  law  acknnwledtresthelaw  of  nature  to 
be  its  great  principal  and  rule,  so  lonif  must  it 
rejeri  a  claim  to  a  right  of  profierty  in  a  man, 
or  in  liis  Ihbour  and  industry,  founded  in  his 
being  born  of  a  captive  or  a  crimual,  or  ia  bii 


at  the  time  herein  after-mentioned  of  bringing 
theaaid  Jame88omroersettftt)m  Africa,  and  long 
before,  there  were,  and  from  thence  hitherto 
there  have  been,  and  still  are  great  numbera  of 

—. L_ 

being  seized  on  violently  bv  a  third  person,  and 
sold  to  the  claimant.  It  has,  however,  been 
urged,  that  coalliera  and  salters  are  living  proofb 
of  the  former  prevalence  of  villenage :  it  is, 
therefore,  not  unnecessary  to  bestow  a  few  ob- 
servations on  their  situation  ;  the  use  of  pit- 
coal  ia  of  so  late  invention  that  villenage  must, 
at  any  rate,  have  disappeared  in  Scotland  long 
before  the  working  of  coal  could  have  become 
a  profession.  Purchas  (in  vol.  3,  p.  88,  of  his 
collection)  giving  an  account  of  Marco  Paolo's 
traveb,  haa  the  following  curious  passage  ex- 
tracted from  them :   '  Throughout  the  whole 

*  province   of  Katai   (China),  certain    black 

*  stones  are  digged  out  of  the  mountains, 
'  which,  put  into  the  fire,  burn  like  wood,  and 
'  being  kindled,  preserve  fire  a  long  time :  aa 

*  if  they  be  kindled  in  the  evening,  they  keep 

*  quick  fire  all  the  night ;  and  many  use  those 

*  stones,  because,  that  though  they  have  store 
'  of  wood  yet  there  is  such  frequent  use  of 
'  stonea  and  leathes  thrice  every  week  that  the 
'  wood  would  not  serve.'  The  same  observa- 
tion is  transcribed  into  the  Elistoire  Geo^ralede 
Voyagea,  tom.  9,  p.  356.  It  was  one  of  the 
circumstances,  which,  at  the  publication  of 
Paolo's  travels,  was  considered  as  a  proof  that 
they  were  fabulous.  There  is  a  paasage  in 
.Cneas  Sylvius'  (afterwards  Pius  2.)  account  of 
Europe,  which  shows  more  directly,  that  the 
use  of  pit-coal  most  have  been  very  rare  and 
very  inconsiderable  in  bis  time  even  in  Scot- 
land. Treating  of  Scotland,  he  observes,  that 
he  was  here  (as  a  legate)  in  the  time  of  Ja- 
cobus quadratus,  and  enquired  about  a  mira- 
culous tree,  which  had  been  said  to  grow  in 
Scotland :  He  adds,  *  De  ([\\k  re  ci^m  audivimua 

*  investigaremus  [8oinflrig.3didicimusmiracula 
'  semper  remotiusfugere,famo»lLmquearborem 

*  non  in  Scotid,  sed  apud   Orcades  inveniri: 

*  lilud  tamen  in  Scoti&  miraculum  represen- 

*  tatum  est ;    nam  pauperes  pen^  nudos   ad 

*  templa  mendicantes  acceptis  lapidibuseleemo- 

*  synflB  gratiii  datis  Isetos  abiisse  cons|)eximus : 

*  id   genus   lanidis,  sive  sulphure&  sive   alift 

*  pingui  materia,  pro  ligno,  quo  regie  nuda  est, 
'  comburitur.'  It  is  plain,  from  this  account,  that 
coals  must  have  lj«en  very  rare  iu  Scotland. 
It  otherwise  would  have  lieen  quite  absurd  to 
take  notice  of  them  only  aa  used  by  beggars. 
Besides,  he  observes,  that  they  were  only  used 
where  the  country  was  barren  of  wooil ;  and 
it  is  well  known,  that  Scotland  was,  during 
the  reigns  of  the  Jameses,  very  much  covered 
with  it ;  so  there  could  be  very  little  occasion 
for  coals.  On  the  other  hand,  as  there  are  re- 
gular records  extant,  from  the  days  of  Jamea 
1,  it  is  impossible  that  villenagre  could  then 
have  exixted,  without  sufficient  eviilence  con- 
cerning it  appearing  in  the  acs  of  parliament, 
charters,  transfers  of  propertv,  and  varioua 
deeds  •muDg  indiTidfiUii  wbioh  are  banded 
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BVfno  tliTes  in  Africa ;  and  that  duriofif  all  the 
lime  afbrenid  there  hath  been,  anil  still  is  a 
trade,  carried  on  hy  his  majesty's  subjecti, 
from  Africa  to  his  majesty's  colonies  or  plan- 
down  to  u<.  It  is  therefore  plain,  that  the  pro- 
finMoo  of  coalliers  did  not  commence  early 
CMNigh  to  hate  received  the  remains  of  the 
ancient  villeins.  The  circumstances  of  a  coal  • 
licr  likewise  indicate  a  very  different  origrin. 

**  Coalliers  are  not  bom  adscripiitii.  A  coal 
hewer  is  a  profession  which  is  Toluntarily  em- 
braeed,  ami,  like  other  nrotessions,  is  re||;ulated 
by  particolar  laws,  which  are  more  or  less 
atriet,  accordin<|f  as  the  interest  of  the  poblic 
is  Choiigfbt  to  require.  The  waj^esof  a  coallier, 
like  those  of  labourers  in  any  other  profession, 
that  m  by  its  nature  exclusive,  are  higher  than 
common  workmen  receive.  He  acquires  pro- 
perlTi  and  transoiits  it ;  and  has  been  found, 
w  toe  case  of  Rutherglen,  decided  20  Fe- 
braary  1747,  intitled,  as  well  as  any  other 
■nhieGt,  to  be  a  counsellor  of  a  bur^h  ;  he  must, 
with  equal  reason,  be  capable  of  oeing  elected 
a  memtier  of  parliament  These  particulars 
are  anfficieot  evidence,  that  the  condition  of  a 
cnallier  n  perfectly  different  from  that  of  a  vil- 
lein. The  art  of  working  coal  successfully 
Rqutres  long  practice  to  attain,  and  is  preju- 
dicial to  the  health  of  those  who  are  not  early 
accustomed  to  it.  It  was,  therefore,  extremely 
natural,  when  coal  works  were  betrun  to  lie  set 
on  foot,  that  the  proprietors  sliouhl,  in  return 
ibr  the  high  wages  they  gave  the  workmen, 
take  ttiem  bound  to  continue  in  their  service 
for  a  long  term  of  years,  or  for  life ;  accord - 
incly  we  6nd,  that  it  was  at  first  customary  to 
tafce  auch  bonds  from  coalliers;  and,  it  is 
known,  that  the  practice  continued  after  the  in- 
tervention of  parliament  had  superseded  the 
neoeMity  of  it. 

'*  These  observations,  the  pursuer  humbly  ap- 
prehemls,  sufficiently  explain  any  thing  parti- 
cular in  the  ^tate  of  coalliers.  In  the  infuncy 
•f  improvement  men  are  apt  to  adopt  expe- 
dients for  removing  the  obstructions  it  meets 
with,  and  other  evils  which  they  feel,  but  the 
nature  and  effectual  remedies  of  which  they  do 
not  comprehend.  Thus  incorporations  and 
monopolies  on  the  one  hand,  and  on  the  other, 
restraints  on  the  members  of  incorporations 
and  oo  monopolists  have  originatcnl.  In  the 
same  way  it  was  very  natural  to  seek  a  curb 
for  the  indolence  or  capiiciousne^s  of  coalliers, 
whose  high  wattes,  like  those  of  many  other 
kinds  of  workmen,  disposed  them  to  idleness, 
taction,  or  arroi^iice.  All  regulations,  how- 
ever, framed  with  such  views,  are  evidently 
commercial,  and  never  can  he  construc^l  as 
either  favouring  lii>erty  or  slavery,  any  more 
than  the  act  of  navigation,  or  any  other  thing 
of  the  same  nature.  It  might  be  proved,  that 
an  advocate  was  a  slave  on.  the  same  principle 
at  a  coallier.  The  acts  1537,  c.  64,  and  1587, 
c.  91,  oblige  an  advocate  to  plead  causes  wiie- 
tber  be  chooses  or  not ;  if,  in  the  one  case,  a 
cfienly  and  in  the  other,  the  court  pleaaes  to  in- 
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tations  of  Tirginia  and  Jamaica  in  America,  aud 
other  colonies  and  plantations  belonging  to  hit 
majesty  in  America,  for  the  necessary  supply- 
ing of  the  aforesaid  colonies  and  plantations  with 

siston  it:  yet,  it  is  not  believed,  that  these 
statutes  were  ever  urged  as  inductive  of  slavery. 
The  same  oliservatiotis  are  in  general  so  appli^ 
cable  to  the  state  of  salters,  that  it  is  unneces- 
sary to  consider  it." 

On  the  part  of  the  defender  it  was  argued  by 
Mr.  Ferguson  (lord  Pitfour,)  *'  There  still  exisu 
in  this  country  a  species  of  perpetual  servitude, 
probably  the  remains  of  the  orii^inal  *  adscrip- 
*  titii  gfebflB,'  or  villeins,  which  is  supported  by 
late  statutes,  and  by  daily  practice,  viz.  That 
which  takes  place  with  regard  to  the  coalliers 
and  salters,  where,  from  the  single  circum- 
stance of  enterinsr  to  work  aHer  puberty,  they 
are  bound  to  perpetual  service,  and  sold  along 
with  the  works ;  and  indeed,  in  our  law,  there 
are  several  other  examples  of  persona  being 
bound  to  servitude  during  their  lives.  The  act 
of  parliament  1597,  cap.'  -273,  enacts,  '  That 
stark  beggars  and  their  bairns  be  employed  in 
common  works,  and  their  service,  mentioned 
in  the  act  of  parliament  1579,  to  be  prorogate 
during  their  lifetimes.'  And,  without  going 
further,  it  is  the  case  with  erery  soldier  aud 
sailor,  the  former  of  whom  is  shot,  if  he  en- 
deavours to  make  his  escape  at  any  period  of 
his  life,  by  express  law ;  and  the  sailor  is  sub- 
jected, during  the  same  space  by  a  practice 
universally  admitted,  to  be  seised  by  force,  and 
sent  against  his  will  to  the  remotest  corners  of 
the  world. 

**  The  pursuer  is  pleased  to  argue,  that  the 
coalliers  and  salters  are  not  a  remains  of  vil- 
lenage ;  and  his  argument  for  this  is,  that  the 
use  of  coal  in  Scotland  is  so  late  a  discovery, 
that  it  must  have  taken  place  long  after  villen- 
age  disappeared :  and  to  prove  thii;,  he  cites  a 
passage  from  Marco  Paolo,  and  another  from 
^ueas  Sylvius ;  from  which  it  would  appear, 
that  these  authors  had  been  unacquainted  with 
that  mineral,  till  the  former  saw  it  in  China, 
and  the  latter  in  Scotland.  And  (the  pursuer 
adds,)  ^neas  Sylvius  observes,  that  coal  was 
only  used  in  Scotland  where  it  was  barren  of 
wmid  ;  and  as  it  is  well  known  that,  during  the 
reign  of  the  Jameses,  Scotland  wt^  very  much 
covered  with  wood,  there  could  be  ? ery  little 
occasion  for  coal. 

•<  This  circumstance  seems  to  be  little  con* 
nected  with  the  present  question ;  but  the  pur- 
suer's argumeutN  appear  to  have  no  tendency  to 
prove  thbi  the  state  of  the  coalliers  in  Scotland 
is  n^it  a  continuation  of  the  ancient  villenage. 
By  the  charier  above  recite<l,  that  institntion  is 
traced  down  to  the  year  1368 ;  and  in  all  proba- 
bility it  continued  a  considerable  time  longer. 
Marco  Paolo  went  to  China  about  100  years 
before  that  ^  so  surely  no  inference  can  be 
drawn  from  the  Italians  being  unacquainted 
with  coal  io  the  year  1970,  that  this  mineral 
was  not  discovered  in  Scotland  before  the  year 
1368. 
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iMffro  tlaftfl ;  and  that  oegro  sla? cs,  brought 
iotoe  courae of  the  aaid  trade  from  Africa  to 
Virginia  ami  Jamaica  aforeaaid,  and  the  said 
•ther  coloniea  and  plantations  in  America,  by 

**  £oea8  8ylf ins  was  iu  Scotland  in  James 
the  l8t*s  time.  The  defender  does  not  know  ii' 
the  parsoer  means  by  the  expreuion  of  Ja- 
cobus qoadratus  to  msinuate  that  it  waa  in 
James  tne  4th*s  time ;  but  if  he  does  so,  it*s  a 
niistake,  for  JEneas  8>if  ius  died  pope  iu  the 
&th  year  of  James  3,  viz.  23  years  before 
James  4  succeeded;  and  there  is  no  duiibt 
that  bis  jouruey  to  Scotland  was  in  Jamea  the 
lat's  time,  probably  about  the  year  1430.  He 
then  describes  coal  to  have  Iwen  in  common 
use  in  Scotland ;  and  it  would  appear  very  odd 
if  there  had  been  no  coal-pits  in  Scotland  60 
yeara  before  that,  to  which  the  chafter  above 
recited  bringa  down  the  esistenca  of  villeins  or 
nativi. 

**  The  quotation  therefore  from  foeas  Svl- 
vius  b  a  proof  of  the  direct  contrary  of  what 
the  pursuer  endeavours  to  infer  from  it 

"  The  circumstance  of  two  Italians  being 
surprised  at  seeing  pit -coal  affords  no  pre- 
•uiuption  that  it  had  not  been  used  for  oiany 
centuries  in  Scotland.  It  happens  e? ery  day, 
that  Englishmen  are  not  believed  in  that  coun- 
try, when  they  dtsoribe  oiu-  coal  to  them  even 
at  preseut. 

**  The  defender  doea  not  know  what  the  pur* 
•aer  means  by  asserting,  that  it  is  well  known, 
Scotland  was  very  much  covered  with  wood 
during  the  reigus  of  the  Jameses,  As  iEaeas 
Sylvius,  who  was  an  eye-witness,  declares* 
that  in  the  time  of  James  1,  it  was  perfectly 
bare  of  wood ;  and  it  is  exceedingly  probable, 
that  the  immemorial  use  of  pit- coal  before  that 
period,  had  induced  tlie  inhabitants  to  rut  down 
all  the  wood,  without  leaving  or  providing  suf- 
ficiently for  that  kind  of  fuel. 

''  It  18  needless  |o  enter,  with  the  pursuer, 
into  the  disquisition,  whether  the  state  of  coal- 
liers  be  a  severe  kind  of  slaverv  or  not ;  as  it  is 
certainly  much  more  so  than  tlhat  to  which  tlia 
defender  claims  to  reduce  him." 

It  is  perhaps  worthy  of  notice  in  this  place, 
that  though  the  memorial  of  Mr.  Maoonocbie 
(lord  Meadowbauk)  bears  date  April  95,  1775, 
and  that  of  Mr.  Fecgoaon  (lord  Pitibur)  bears 
date  July  4,  1775,  no  notice  is  taken  of  the 
statute  15  Geo.  3,  c.  28,  by  which  after  recit- 
ing that  by  the  statute  law  of  Scotland,  aa  ex- 
plained by  the  courts  of  law  there,  many  col- 
liers and  coal  bearera,  and  salters,  are  in  a  state 
of  slavery  or  bondage,  bound  to  the  collieries 
and  salt  works,  where  they  work  for  life,  trans- 
ferable with  the  collieries  and  salt  worka,  w^en 
their  original  mastera  have  no  fiulher  use  for 


them,  it  is  enacted,  that  colliers,  coal  bearers,'  and  established  adminiatratioa  of  their  consti- 


and  salters,  shall  not  he  bound  to  any  colliery 
or  salt  work,  or  to  the  owner  thereof,  in  any 
way  or  manner  different  from  what  is  per- 
mitted by  the  law  of  Scotland,  with  regard  to 
servants  and  labourers. 
This  sutnte,  it  appcarf ,  by  the  LiMrds*  Jour* 


the  laws  of  Virginia  and  Jamaica  aforesaid  and 
tlie  said  other  colonies  and  plantations  in  Ame- 
rica, during  all  the  time  aforesaid,  have  been, 
and  are  saleable  and  sold  as  goods  and  chattels^ 

nal,  waa  passed  on  the  2Sd  day  of  May,  1775. 
AAer  which,  it  seems  (see  Mr.  fienet's  account 
of  Dudiogaton,  in  tbe  18th  vol.  of  sir  John  Sin- 
clair's Statistical  Account  of  Scotland,  p.  370,) 
that  the  coal  masters  strove  tu  insure  the  de- 
pendence of  their  cualliers,  and  consequently  tbe 
perpetuity  of  their  services,  by  seducing  them 
into  their  debt :  to  remedy  which,  by  stat.  3J 
Geo.  3,  c.  56,  among  other  provisions  respect- 
ing colliers  in  Scotland,  it  was  enacted,  '  That 
no  action  shall  be  competent  for  money  ad- 
vanced by,  or  on  behalf  of  coal  owners  or 
lessees  to  colliers,  except  for  support  of  their 
families  in  case  of  sickness,'  in  which  case  a 
specific  noode  of  procedure  is  provided. 

In  tbe  negro  case  in  France,  which,  under 
the  title  of  *  La  Libert^  redam^e  par  un  negre 
oontre  son  toaitra  qui  I'a  amen^  en  France,'  is 
reported  in  the  13th  vol.  of  *  Les  Causes  C^  - 
l^bres,*  &c.  p.  499,  edit,  of  1747,  aud  which  I 
apprehend  was  determined  in  the  year  1738,  or 
soon  afterwards,  the  questiona  before  tbe  Court 
appear  to  have  beau,  ist,  Whether  the  party 
claiming  the  negro  waa  such  a  person,  as,  by 
tbe  French  king's  edict  of  October  1716,  waa 
permitted,under  certain  formally  preacribe«l  coa« 
ditions,  to  bring  negro  slaves  from  tbe  French 
West  Indian  colonies  into  France,  and  to  retain 
them  there:  and  3dly,  Whether  he  had  per- 
fonned  those  conditions;  with  respect  to  which 
it  waa  provided  in  the  edict,  that,  **  faute  par 
lew  m&itres  des  escUves  d'observer  les  forma  <• 
lit^s  pr^scrites  par  les  pr^ced^os  articles,  les 
dits  esclaves  seront  libres,  ct  ue  pourront  tttro 
reclames."  For  though  M.  le  Clerc,  Pru- 
cureur  du  Roi,  did  indeed  mention,  that  nei- 
ther the  edict  of  March  1685,  nor  that  of  Oc- 
tober 1716,  had  been  registered  in  the  pariia- 
ment  of  Paria,  or  transmitted  to  the  pro|ier 
officer  of  the  court*  of  admiralty,  yet  it  very 
clearly  appears,  that  he  did  not  lay  much  stress 
on  these  topics. 

But  the  eloquence  of  M.  le  Clerc  and  the 
other  advocatea  who  argued  the  case  expa- 
tiated far  beyond  tbe  narrow  Umits  of  tbe  dry 
and  unintereating  questioiis  of  mere  positive 
law  which  I  have  stated.  The  powers  of  their 
learning  and  of  tlieir  oratory  were  called  forth  in 
all  their  vigour,  to  describe  tbe  character  and 
narrate  the  history  of  slaverv,  to  dispUy  its 
incongruity  with  the  lienevolent  doctrinea  of 
Christianity,  and  above  all  to  impress  upon 
their  hearers,  that  slavery  waa  utterly  and  ir- 
reconcilably opposite  to  the  nature  of  Franca 
and  of  Frenchmen,  and  to  the  original  principles 


tution  and  goyemmeut ;  inaomuch,  that  to 
touch  the  aoil  or  to  inspire  the  air  of  France 
was  to  be  free.  Throughout  the  argumenta 
this  last  position  not  only  was  undisputed  by 
either  party,  but  waa  by  all  parties  eitlier 
Buintdy  or  admitted,  m  tha 
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and  opon  tlie  sale  thereof  have  Itecome  and 
bcm,  aod  are  the  slaves  and  prnnerty  of  the 
purclMflera  thereof,  and  have  been,  and  are 

fertioD  of  a  notorious  fact.  Yet,  at  the  same 
time,  it  was  on  all  sides  propounded  and  incol- 
catcd,  with  a  diligence  and  copiousness  of  repe- 
ticioo,  which  is  nofcommonlv  expended  upon 
tiM  maintenance  of  indisputable  truths.  1  have 
citracled  from  the  re|)ort  the  foliowingf  pas- 
sages, which,  1  believe,  will  sufficiently  con- 
firm what  I  have  stated.  They  may  also  afford 
am«semeot,  if  not  instruction,  by  exhibiting; 
the  complacency — perhaps  I  shonld  rather  say 
the  triumph — with  which,  under  the  reign  of 
Lewis  the  15th,  the  descendants  of  the  aii- 
cieiit  Franks  could*  rhapsodise  concerning  li- 
brny:* 

"  II  s'est  toiijonrs  regard^  comroe  fibre,, 
depuis  qu'il  a  mis  le  pied  en  France,"  p.  495. 

"  Ms  qu*un  esclave  y"  [sc.  en  France]  ••  a 
■It  le  pied,  i1  y  acquicrt  la  liberty,"  p.  504. 

■'  I>is  au'uD  esclave  est  entr^  en  France, 
il  devient  nbre,"  p.  501. 

■*  II  faot  oODclore  que  I'esclave  est  detenu 
Kbre,  d^  le  premier  instant  de  son  arriv6e  en 
France,'*  p.  508. 

^  L*entr^  dans  la  ville  de  Paris  assure  le 
maintien,  et  devient  I'asile,  de  b  liberty. — *  £sf 
[se.  LuletiaJ  ^  sacro-sancta  ci vitas,  qiiie  pne- 

*  beC  omnitras  libertatis  atrium  quoddam,  asi- 

*  Uimiqae  immunitatas,"'  pp.  51 1.  5S6. 

"  Je  ne  me  propose  point  ici,  de  porter  la 
sMiadre  atteinte  an  plus  prccieux  de  dos  bieus : 
je  ne  pr^tens  point  envier,  k  Theureux  climat 
que  Dous  habitons,  cette  prerogative  cRiineiite, 
attach^  a  la  seule  entree  en  ce  royaume,'*  [this 
pbnse  occurs  again  in  p.  533.1  **  et  oui  forme 
le  gage  le  plus  assure  de  la  liberty,  Jont  nous 
jsoiisons  noua-m^mes,"  n.  512. 

*'  Je  ne  craiodrai  pas  d'avouer  avec  tons  les 
lateurs,  qu'on  ne  connuit  point  d'esclave  en 
France,  et  que  si  tut  qu'iin  esclave  Stranger  a 
nis  le  pied  sur  notre  continent,  il  est  gratifi^ 
de  la  liberty,"  p.  590. 

**  On  ne  connuit  point  d'esclave  en  France, 
Hqaioonquea  mis  le  pied  dans  ce  royaume,  est 
graiilie  de  la  liberty,"  p.  525. 

'*  Testalnr  Benedictus,  *  servos,  qui  Tholo- 
'  nm  aufhfferant,  orbis  ingressu  ipso,  liberos 
*  Ibctos  et  cives,* "  p.  527. 

"  Lea  maximes  si  pr^cieuses  du  droit  Fran- 
pis  accordent  &  la  seule  entr^^e  dans  ce  roy- 
•one,  an  seul  air  qu'on  y  respire,  le  droit  de 
h  liberty,  ledon  de  la  franchise ;  j'ai  adopts  ces 
maximes,  je  leor  ai  rendu  tout  I'hommage, 
Relies  Exigent  des  caurs  vrairacnt  Frau- 
fois,"  p.  538. 

**  La  France  se  fait  gloire  de  communiquer 

*  Nr.  Burke  (Reflections  on  the  Revolution 
b  Prance,  Bee.  4th  ed.  p.  93)  remarks,  thai  **  it 
wsa  in  the  most  patient  period  of  Roman  scr- 
vitade  that  themes  of  tyrannicide  made  the  or- 
diavy  exercise  of  boys  at  school — *  cumnc- 
inut  sKvofl  classis  numerosa  tyrannos.' "  The 
Im  b  ia  Jurenal,  Sat.  7,  ▼.  151. 


saleable  and  sold  by  the  proprietors  thereof  aa 
goods  and  chattels.  And  J  do  further  certify 
and  return  to  our  said  lord  the  king,  that  Jameg 

le  beau  privilege  d'affranchissement  4  tous  les 
esclaves,  lorequ'ils  entrent  dans  ce  climat  heu- 
reux,  doiit  le  seul  nom  rdpand  de  toute  part  b 
bonne  odeur  de  la  liherl^,*'  p.  539. 

**I1  n'est  point  d'esclave  en  France;  nos 
constitutions,  nos  usages  6tendent  la  faveur  da 
la  libertd  4  tous  les  hommes  en  general  qui 
Thabitent,"  p.  539. 

**  11  ne  peut  y  avoir  d'esclaves  dans  ce  roy- 
aume, il  suffii  in6me  d'y  etre  ctabli,  ou  d'v 
faire  sa  residence,  pour  acqu^rir  le  bien  pr^ 
cieux  de  la  liberty,"  p.  544. 

*'  Nos  privileges  ontcffac^  jusqu'  k  Vid6e  de 
resclavuLre  en  France,"  p.  546. 

**  II  n'y  a  en  France  fiucuns  esclaves ;  et 
la  coutumc  y  est  telle,  que  non  seulement  les 
Fran9ois,  mais  aussi  les  Strangers,  prenant  port 
en  France,  et  criant  France  et  Liberie^  sont 
hors  de  la  puissance  de  celui,  qui  la  poss^doit," 
p.  549. 

*'  La  France,  m^re  de  liberty,  ne  perraet  au- 
cuns  esclaves,"  p.  549. 

*'  Les  esclaves  ont  en  France  le  privilege  de 
se  remettre  en  possession  de  leur  liberie,  an 
moment  qu'ils  sont  eiitres  dans  les  terres  de  ce 
royaume,"  p.  551. 

I'  De  terns  imm6nioria1  Tesclavage  n'a 
point  lien  en  France,  et  I'esclave  ^tran^er  de- 
vient libro,  auRsitut  qu'il  y  aborde,"  p.  551. 

**  Douter  si  en  France  un  homme  est  libre, 
si  un  esclave  acquiert  sa  liberty  par  son  entree 
en  France,  c'est  attaquer  I'autorit^  souveraine 
de  nos  rois,  et  faire  injure  ti  la  nation,"  p.  498. 

To  these  may  be  added  the  following  mora 
early  authority  : 

**  Toutes  personnes  sont  franches  en  ce  roy- 
aume, et  sitost  qn'un  esclave  a  attciut  (ea 
marches  diceluy  &e  faisant  bantizer,  il  est  af- 
frnnclii."  Institutes  Coustumi^rcs,  (published 
at  Paris  ill  16/9)  p.  2,  cited  by  Mr.  Barrington 
in  his  Obs.  on  stat.  1  Rich.  3,  wliere  he  has  col- 
lected some  curious  particulars,  relating  to  sU- 
very. 

AI.  Tribard,  who  pleaded  against  the  pre- 
tensions of  the  negro,  admitted  and  maintain- 
ei\  the  proposition  that  there  were  no  slaves  in 
France,  as  a  general  rule ;  but  contended  that 
the  case  of  negroes,  belonging  to  French  West 
Indian  colonists,  was,  by  the  edict  of  1685, 
specitically  excepted  from  its  oi)eration. 

**  Si  en  France,"  says  he,  "  on  ne  connoit 
point  d^esclaves,  si  lu  seule  ariirde  dans  ce 
rovaume,  procure  la  libert^',  ce  privilege  cesse 
k  regard  des  esclaves  i)6gres  Francois :  quelb 
en  est  la  raison?  CVst  qu'en  France,  c'est 
que  par  une  loi  do  la  France  meme,  les  esclaves 
ne«;res  do  nos  colonics  sont  constitii^s  dans  un 
esclarage  n^ccssaire  el  autoiis^,"  p.  529. 

After  noticing  an  *  Arret'  of  the  parliament 
of  Toulouse,  reported  by  Boilin,  he  proceeds, 
**  Quel  peut  Itre  i'elTet,  quelle  pcut  ^tre  Pin- 
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BoBonierKtl,  in  the  Mid  writ  bereapto  annexed 
nuneil,  n  •  neffra,  taA  m  ntliTB  of  Africa ;  ■oil 
that  the  uid  JiDia  Sommertelt,  long  before 
tlw  cominif  or  the  Mid  writ  to  me,  to  nil,  on 

dnction  decetairti.Tii-a'Tiid'uD  tilt  qui  deui 
H^let  iprii,  pour  aouteuir  la  inletMleur  d'no 
<tat,  Im  force*  et  la  puitaance  de  la  oatiou,  k 
toUi  une  Mrriluile  nuenaiic  lur  cette  partie 
dca  •Djeti  du  roi  V  |i.  A3 1. 

AgaiD  "  VojtL  doiic  la  kuIc  induclioa,  uni- 
^emeiit  par  rapport  aux  ^Irangcn,  et  aux 
•adavetde*  itrangert,"  p.  537. 


be  confeurd  that  the  pleadiner  of  SI. 
Tribard  wai  not  vrrj'canTiDcing.     Oi'theitrle 


md  cogeocy  of  lua  aTgumcniatic 

loninic  abiurd  filie  aod  de*tiir>lile  common 

Flacei  may  uiffice  *■  tanipin  :  ''  Ceux  ^ui 
inforliiiie  de  I*  {[iifire  auiijellMoit  aux  rain- 
queuia  fnretit   apptlt^'a    MclaTci,  uni,  bleo 


*'  Neque  enim  tibe 
4omino  (ertitc  bono,"  p.  ^A, 


the  lOlh  day  of  March  in  th«  year  of  our  Lord 

was  a  Degrti  ilaTe  '\a  Africa  aiaresaid, 

aod  afterirarda,  to  wit,  on  ihe  uitie  day  and 

year  laat  afureaaid,  being  auch  negro  alarc, 

eackf  n,  pour  lea  coofirmer  dana  lea  inatruc- 
liuH  et  dana  lea  izereicea  de  noire  religion,  et 
pour  leur  laire  apprendre  queb|ue  art  et  m^lier, 
dont  Ira  coloniea  receiroieut  beaumup  d'ulilile 

Car  le  reluur  de  cea  enclatea  j  maia  que  cca 
abilail*  craigoeQl  que  lea  eaclavei  oe  prl^tcil- 
Jent  ctre  libre*  eu  arrivaot  en  France,  ce  qui 
linurrnitcaueeraus  diti  bibitana  noe  perlecou- 
hidtrahle,  at  leu  df  toumer  d'uii  objet,suau  pieuz 
«l  auiai  iililt;;" 

■■  Le  Iloi  ordiinne  que  ai  quelquea  uni  dea 
iKhitani  dra  colouiet,  uu  de*  otticiefa  employ^ 
Xian  l^i'iat  vciilfnt  ainciier  arec  eux  dea  ea- 
davei  Dcgreade  I'lioou  ilel'aulreaexc,  en  qua- 
iilc  de  doiDeaiiquea  ou  8Utreinenl,paur  lealor- 
litier  danala  religion,  Sec.  le*  propriitaireaaerant 
teniH  d'eo  oblenir  la  permiMion  dea  goufern- 
g^nCraux  o  '" "       ■  -      - 


iile,  tuqueile  pertninioD  contieodra  le  nom  da 
proprielaire,  cetui  dea  ccclsrea,  leur  age,  et  leur 
D  edict    ttigiialenieiit. 

inued         >•  I,ea  propritlairea  dea  dila  etclBvea  (icront 
iTgu-      parrillement  oblig<:«  de  faira  enrrfp«lret  ladila 


Judgment  waa  gireo  for  ihe  N^ro. 

The  Code  Noir,  a*  il  waacalled.wat 
bearing  dale  in  Blarch  IGSA,  which  w 
by  LevriilheUlh.  It  contBiaa  Tari< 
laliiDi  reapeding  the  condition  tad  treaimcnt,  i  permisnioo  au  grelTe  de  la  juriailiciion  du  li 

•  righla  and  duliea  of  n^ro  alarea,  and  freed     de  leur  if  aidrnce  afanl  leur  de|iarl,  elencelui 


oegroea,  aod  of  the  Frencli  Weat  Indian  col<i-  ! 
nie*.*  Thia  '  Code  Noir'  ia  citetl  in  the  plead-  | 
inga  In  the  n^ro  case  reported  in  the  ■  Cauaes 
C^lebrea  ;'  but  1  do  nol  percdve  that  it  at  all 
li  that  parti(  '  .  ■        ^ 


del' 


lilaine  apria  leurarrivta  en  l-'muoe." 

The  edict  next  proceeds  to  ettablith  corres- 


lU.etvr=n»hid..oc.,.nl  mlM  much  rt-  '  •' ;>li"  P''»"'.r™«,'b'™l™"  I"  F""™- 


indeed  much 
liance  wai  placrd  an  it  in  the  pleading  for  the 
party  who  claimed  to  be  owner  of  the  negn 


It  then   ordiina    th:il  ne|;rnea  no  by    iheir 
bron^'hi  nr  aent  into  France  aliall  r  ' 


,rt«  who  claimed  to  be  owner  ol  the  nnrrii.  '  ,                    ■''       r                          '  i_.  .     .■    ^ 

iH  October  U16,  Lewi,  the  ISlh  pub^.be.1  '  ^^  ''^"  "'T,,  P""*^''.ii.,"^'"  J?  "T 

I  -rfi^    ■  concernant  le.  ewlnrc.  nSgre.de,  "*!..«.,  ,„„  ^.,|  |«  compelhWe  to  r«un,  f 

by  which,  afler  recilioff,  inUr  alia,  '  thecolon.eaatihe  wljoTiheiro-n 

J. -.   *.<  inf.,,™/-. „i„:  »«l«l  huwerer,  thai  >n   eaae  ibe 


■*  cttmme  ooui  avoDB  M  ioformfj,  qtie  plo- 
■ieurahatrilan.de  noaUlesde  l'Am£ri("~  ~" 


It  HToyer  en  France  quelqiiei  una  de  leuis 


iqut  dt- 


neglecied  to  comply  with  (be  preierjbed  regula- 
''     liooa,  the  nemtea  .hall    become  free,  and  tbs 
owneti  .hall  toM  all  property  in  them. 

The  remainder  uf  tb«  ofict  doe.  tiot  affect 
the  case  before  na. 


*  In  Hr.  Hargrare'a  AiwumeBt  in  the  teil,  ' 
tbi«  edict  i.  laid  to  hare  been  made  in  May  . 
Ifi85,  hut  in  the  copy  of  the  edict  which  i.  in-  j  Blr.  Baroo  Blaaerea (Iliftoria  AnglicBncSe- 
aeried  in  the  13th  Tolumeoftbe  "Cause*  C£-  i  lecta  Alonumenta,  pp.  13,  381,)oMerte*af  « 
Kbrea,"  Ihe  date  i.  twice  mentioned  to  be  March  uaswgein  the  EocomiuiD  Emmie  that "  it  plaio- 
]6tiy  In  that  volume  the  edict  bears  Ibe  fol-  lyabewathaltbereuere  at  thia  Ume  in  Denmark 
lowing'  lille,  "  Le  Code  Noir  ou  Edit  du  Roi  '  several  men  lu  a  state  of  slavery,  called  in  thia 
•erTaut  de  r6g1ement  pour  ie  coUTemement  et  '  paiMgeicrvi;  audoihersthat  werefrced-men, 
I'admioirtraliondelaju.ticeetde  police  desl.lei  |  or  thai,  after  havingbeenslares,  bad  been  mad« 
Franj^oi.es  de  I'Am^rique,  el  poor  la  discipline  i  frre,  ej-  teriU  libati ;  and  a  third  set  of  ineo 
e(  )e  commerce  de*  n^gre*  et  rsclaTea  daui  le  '  who  had  always  hei-u  free,  biil  were  oat  noble, 
dit  pay.."  In  the  preamble  the  objeclB  of  Ibe  '  and  wliu  are  in  Ibia  passage  called  ignobilet, 
•diet  are  itnted  to  be  "  y  matnteoir  la  discipliiii  and  probably  were  llie  huriiaudmen  anil  liandy- 
de  r Jgliae  calholtqae,  apMtoliqiie,  et  ramaine,  crafi.men  oV  thecouotrj  ;  and,  lastly,  a  Iburlii 
et  y  r^gier  ce  qui  cnncerne  I'^tat  et  la  qualili  |  set,  who  were  called  nobleuien,  neiilti,  and 
de  nos  esctares  dan*  not  dite*  iites."  And  ac-  |  who  seem  tohavelieen  the  warriors,  or  mili- 
cordinglyatl  itsprovisions  relate  tothrconcernt  I  lary  part  of  the  people,  and  who  must  hava 
of  religion,  of  .laves,  or  of  freed  person.,  in  '  been  very  numerou*,  sioce  all  the  whole  army 
Ihe  month  of  August,  1685,  the  king  issued  of  Cauule  iheDane,  when  he  invaded  England 
another  edict  for  the  eatablithmenl  of  court,  after  Ihe  death  of  Ling  Swein,  hi*  father,  ia 
sfjnstice  in  St.  Domingo.  said  tobsTebtencgiDFaMdarmcBortbisBtaB, 


IT] 


7k  AigTo  Cue. 


lahibitit  of  Tincnia 


AaJ  the  p»jjle    tbe  Htiref  of  tbe  towsship  of  PlonkaHkwT, 

I  oaMT  Tcan  after  the  time  of   the    Bnli^ 


wdl  as  lAcril,  tke 


•r  Marlj  tbe  \  prneetT  were  sold  as  part  of  the  eflaie  af  il 

laa^  tbcj  Moafcd  to ;  aad  aT  wbiek,  aa4  «f 

ocbera  af*  that  aoitl  bare  (rirca  eteevfaere  hrg^ 

Aad  I  bave  bj  BBe  a  eopT  af  iafaae- 

•ot  hw  Bcsfii  ibe  setcDtb.  ^nag  of 

'   arcakieaiais^aodaUolbcr 

a  are  tbat  the  lung^*!  name 

ila  kept  vobia  tbcir  praprr  liBMa  ;  aad  i£ 

aoj  of  ibcflD  were  Awod  to  ttny  aod  vaader 

fraoi  ibeir  boaae,  ta  drive  tbcB   back.  Eke 

beatts  to   tbcir  piafaUi,    witb   Ibe  greamt 

SerCfllj. 

Aad  ia  a  book  iatiiM  Beaotiea  af  bcfaai 
and  Wales,  vaL  zrii,  bj  tbe  Rev.  J.  Eiraas, 
Svo,  18]S,  1  bare  set  vitb  tbe  foOowiag  pas- 


te 


AflMor  tbe  baoas  bcitawid  apoa  tbe 
tiaa  of  Bcawaans,  sa  late  crra  as  tbe 


Ibartb  year  of  EbzabHb's  rtnp,  tbe  fulls  a  if 
grant  appean:   *  All  aod  sio^ralar  tbe  kMg'a 

Its,  and  bcrediuiDeflts  ia  Bodi- 
r,  aod  bis  TilUg«rs(coltiTaiors)  io  tbe  saoM 
'  tovm,  if  aaj  be,  witb  tbeir  odspcioff.'    Bat 
tbb  was  MkoUy  BO  OMR  ibao  ao  esesplifi. 
off  a  ciaoty  made  kiig  beibre,  br  vaj 


to 

took 
re  faros';   tbat  is  tbe  Ei^^lisb 

tbtj  got  tbeiBsdres  sened  of  tbe 

i  of  oor  Britisb  lojalties,  aod  toood 

Ives  iotitled'  or  inicrcsled  bj 

to  tbe  aacieot  rercooea  af 

s,"  ssTs    (Hoaa  Aatiqoa 

4to.  Sd  e£lioo,'Loodoa  1766  ;  tbe 

puUkbed  io   Doblio,  io 

178S,  tbe  jcor  of  tbe  aotbar's  death  :)  ^  We 
iad,  tbat  tbe  tcoaots  of  baod-Uods  aod  vil- 
.  as  tbey  were  of  a  qoa&ty  bdow  aad 
to  freeboUcrs,  ao  tbey  were  obliged  to 
^radgerita,  aod  eioployed  io  more 
rile  works,  aod  were  to  be  ditiposfd  of  io 
ly  tbiaga,  as  tbeir  lords  and  prioees  pleased 
■etbem.  Aod  of  these  svoie  were  free 
ivcB,  aad  some  pare  natires.  Tbe  free  aa- 
1  take  ia  be  those,  oho  had  $oiDe  degree 
.  who  might  go  mbere  tliey  would, 
■ightbay  aad  aell,  aod  had  maoy  immooities ; 
bat  the  p«re  natives  (as  they  werecalkd)  were 
tbe  psrofiom  af  their  proprietory  lorUs  or 
to  be  disposed  of  as  they  listed.  Aod 
to  have  loet,  io  sir  William  Grof- 
i^nhV  bask,  with  ao  abstract  of  a  deed,  where 

■pf  siring  of  tbe  old  retoraiaod 
made  by  jorsrs  ia  the 


. 


fOk 


^The  faUowingis  one,  out  sf  three 
ments,  addnced  by  Mr.  Row laods.  •  EdvoM 
Vycban  ap  EdynCed,  alias  dicsas  Bdnyled  ap 
Artbelw  oz  Davydd  ap  Grafiyd  ct  Booel  aj> 
Davydd  ap  Ryryd,  alms  djctns  Bowel  ap  Ar- 
thdw  OS  Davydd  ap  Gryffydd.  liberi  teneotea 
D*ni  Regis  rilfae  de  Rhaodei  Gadog,  Jcc  de- 
dimos  et  eoodrmavimiis  Willi  mo  ap  Gryf- 
lydd  ap  Goilim  armigero  et  libero  tcoenti  de 
Pofthamel,  Sec.  septem  oaiiTos  oostros ;  viz. 
Bowel  ap  Davydd  Dew,  Hatto  ap  Davydd 
Dew,  Jevao  ap  Evan  Ddo,  LleirelvD  ap 
Davydd  Dew,  Davidd  ap  3latto  ap  ])avydd 
Dew,  Bowel  ap  Matto  ap  Davydd  Dew^  et 

Sec.  says  (p.  ISO.)  **  For  what  Fight  we  have 
from  ihese  records,  we  oogbc  to  be  moch 
obliged  to  tbe  generous  cire  and  iodostry  of 
that  very  wnnby  and  deservedly  celebrated 
persoo,  sir  WiUlam  Graffydd  of  Peoryboo, 
koigfat  and  chamberlaio  of  North  Walea  ; 
who  preserved  these  records  frum  perishing, 
by  collecting  so  many  of  them  as  he  coold  re- 
trieve from  moib  aod  eorraptioo  ;  and  then 
causiog  those  scattered  roik  aod  fragments 
«  hich  be  ooald  meti  with,  ia  be  tiiirly  «  ntien 
by  ooe  Jenkyn  Gwyn,  io  two  Urgne  books  of 
parchment,  lor  tbe  ioformatioo  ot  posterity. 
Ooe  wber^of  is  that  book,  kept  alwa^*^  m  tue 
Cbamberlaia*s  office,  called  by  the  name  of  the 
Extent  af  North  Wales ;  aod  the  other  lie 
tcaosmitted  into  the  .Auditor's  office  at  Loadan, 
where  it  is  ptusuied  is  this  dav.'* 
C 
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The  N^ro  Que. 


Mid;  Mil  Ibat  the  uid  Jamei  Saraiumclt 
ihereup«D  Iheo  and  there  became,  aod  wu  iLe 
negro  ilave  aud  properly  ef  ttie  uid  Charlci 
SlFUirl,  and  lialh  not  at  my  time  liace  bcea 

lietrdjfii  ap  Eran  Coke,  cum  eorum  acquelti 
lim  pr(>creatii1ikiii  procreaadia  M  uninibua 
bouia,  cataUii,  jco.  hnbenJ,  tSce.  pncdictoa  na- 
lifoi  DKtKW,  Jke.  pncfalo  Willimo  Gruffyd  ap 
Ctrilim  hKreditiua  et  Maiifnatin  nuia  in  perpe- 
luiim.  Datum  apud  Rbanilir  Gadoe,  90  die 
Jupii,  an.  Ilenr.  Gli  irmo.  [HaDuacript 
Bial.  ol'  Aogleaea.]" 

Id  a  note  to  the  <  Beautiea,  ice.'  tt  ia  itated 
lbat"intbe  western  part*  or  England,  irNine 
ntatcs  are  inid  or  let,  an  aiual  condition  ia,  to 
lake  all  tlic  appreDti<.-ea  upuD  Ibera,  male  and 
female.'  Tliii  tlie  writer  denominate*  "  an 
ciident  tbnni;b  \»pgeT\ag  prauf  of  peraooi  bfr> 
iag  atlaclicd  ia  the  auil." 

The  whole  of  Mr.  Bnmelt'i  sixteenth  chap- 
tar  (TreatiM  ou  the  Criminal  Law  of  (Scot- 
land) ia  a  commentarj',  exieodiDir  tbroii|;h 
■even tv -one  4to  pi>|:^,  ugwn  ibi! '  Act'  (already' 
Buticed)  ■  for  prett'nLiu|[  wron^us  impriion- 

*  meat,  aitd  against  undue  delaya  in  liiaik' 
(cliap.  Cuf  the  eighth  and  ninth  acaMOD*  of  lun^ 
nillMm'a  pariiament  ITOI).  He  any*  of  it 
that  it  compriaea  (in  fome  retpecta  with  ffreater 
security  to  the  liberty  of  the  aubjecla)  the  pru- 
Tiaiona  of  all  the  aeferal  atatntM  wbicli  the 
l^iilature  of  Englaod  hai  paaaed  for  tha  per  - 
■anal  liberty  of  the  autgect,  atid  that  ttierefore 
it  jUBiljr  may  be  termed  the  Magna  Charia  of 
Bc«l]aad,  And  in  tha  caae  of  Andrew  against 
Uurdoch,  the  loid  jaatke  clerk,  Hope  (now, 
1^19,  lorl  presideni)  said  "  Oar  Act  170t  ia 
greatly  mors  faTOurihle  to  tho  liberty  of  the 
■nbject  ill  every  reapect  than  the  iJafiMia  Cor- 
paaAtfot'  England." 

Of  a  law  thus  celebrated,  the  proiitlona  will 
naturally  excite  in  the  miod  of  etery  loier  of 
bis  coiiulry  a  warnlth  of  interested  curiosity. 

The  enactments  or  Ihia  statute  are  uumerou*, 
■xtenrire,  <nd  minute.  The  atatule  itself  ia 
tlierrfore  very  lonir.  I  recollect  not  any  ac- 
count of  it  in  Mr.  Lain^'s  History.  Mr.uur- 
nelt  exhibits  ■  brief  history  of  its  origin,  and 
■nslysis  of  its  provisions ;  which  I  will  sub- 
■litutc  for  the  copiouaiieu  and  parlicularilj  of 
Ibfl  act  ilseir. 

*'  The  CoDTeotioD  of  Estatei  of  Scotland,  in 
the  year  1G89,  iteelared,  arooog  other  things, 
that,  '  exacliukt  exorbitaot  ball,  and  imprisoning 

*  pcrwins  witlinul  expreKiiig  tlia  reason  there- 

*  of,  and  delayinfr  I"  pot  ilieiu  to  trial,  are  con- 
'  trary  to  the  known  la«s,  statutes,  and  freedom 

*  of  the  realm,'  aod  the  rediesa  of  this  they 
elaimed  n*  their  undoubted  right  and  pririlego; 
•nil  rartbrr,  ■  that  no  declarations,  doings  or 

*  proceedincfi,  to  the  prqudice  of  the  people, 

*  in  nny  of  the  aaiil  premisea,  ought  in  any 

*  ways  lo  be  derisive  hereafter  in  consequence 
<  or  eaaniple.'  Tliaaa  griesancrs,  in  a  anb- 
•e^ucut  leuei  lo  tlM  kiag  (1«S9|  chap.  %J.)  tbe 


[SO 

afranchiied,  set  free,  or  dia< 
cfaaq|;ed  (  awl  thai  ihe  aame  Jaine*  Sommer- 
•ett,  ao  Itcmir  the  aegro  ilave  and  property  of 
him   the  aaid  Cliarlea  Hicuart,  and   tbe  laid 


same  lawa  in  bis  drat  parliament. 

"  In  llie  first  parliameol,  accordJBgly,  roost 
of  thete  grieraucea  were  redrcMed,  and  partiH 
cularly,  the  exacting  of  exuHiitaiit  bail,  impri> 
aoniug  persons  without  eKprcasing  the  csuati, 
■ltd  delaying  to  put  them  to  trial,  by  ilia  ttrii 
known  statute  1701.  cap.  6,  which  the  people 
to  this  part  of  ihenniteil  kingdom  muatviewM 
one  of  tbe  grcUeat  beoefiis  conferred  on  thm 
by  the  RerolutiuD,  whether  it  be  held  aa  a  law 
declaratory  only  of  ibeir  former  right* ;  or  ■■ 
iotriMluciiur  prorisiotia  in  faroiir  of  the  subject, 
which  bad  d»I  preaioiuly  been  either  ae  well 
deCoed,  or  obserred  in  practice. 

"  The  olijocla  indeed  of  tbia  statute  are  ef 
the  first  importaauB  tn  tbe  security  and  happi- 
uesa  of  every  individual  of  the  community; 
inaamuch  aa  tbe  injury  of  unjiitt  and  illegal 
conliocmeal,  while  it  ia  ollen  the  moat  dilBcull 
to  guard  against,  ii  in  its  nature  the  most  op- 

Eresnive  and  the  ui»l  likely  to  be  resorted  to 
y  BO  arUtixry  govemmeut.  8ome  bavo 
thought  that  unjuat  aitackt,  even  upon  life  or 
prapeKy,  at  the  arbitrary  will  of  the  msgisa 
umte,  are  lena  dangemua  to  the  common  wed  th, 
ibao  nucha*  are  made  upoDlbepcnonaUilieriy 
of  iheauhject.  Without  accusation  or  trial  to 
bereave  a  man  of  life,  or  hy  f  ioleoce  lo  con- 
fifcnie  faia  eilate,  would  be  ao  groaa  and  noln- 
rioua  an  actof  despotitm,  aa  mu»at  once  con- 
vey tlie  alarm  of  tyranny  throughout  tiM 
whole  kingdom.  But  eoodaemeat  of  tbe  par< 
■on  by  aecretly  hurrying  lo  jsil,  where  the 
aufferinj^  of  the  party  arc  uaknown  or  for- 

Sitten,  la  a  itn*  public,  a  le«*  striking,  and 
erelbiB  a  more  dangerous   engine  ol   arhi< 
trary  govemmenL     (Blackat.  Conm.  book  1, 

"  Tha  stalutB  proceeds  accordingly  on  tbo 
preamble  of  the  previous  declaration  by  the 
Claim  of  Hight,  and  Ihe  interest  which  all  hi* 
majealy'a  aubjecla  have,  ■  that  the  liberty  of 
■  their  |ier*ona  be  duly  aecnred  ;*  and  cooiaioa 
io  it*  eDBClncot  alcno*!  every  provisioo,  which 
ha*  at  any  period,  or  almoat  in  any  syalcm  of 
law,  been  oeemcd  most  conducive  to  the  ner- 
aonal  liberty  of  the  aulycct ;  at  lite  aame  time, 
it  iutroducea  regulations  and  exceptiooa,  which, 
while  they  are  Ihe  beat  calculated  to  enauro 
that  object,  reader  it  nowiee  inconsistent  with 
the  safely  of  the  public. 

"  It  seta  out  by  providing  against  the  firat 
steps  towards  an  illegal  confinameni,  the  ap- 
preheoding  of  the  persons  without  a  regular 
luformation  anil  a  special  warrant,  and  guard* 
against  any  confiDement,  that  is  not  necessary 
to  eoaure  the  attendance  of  the  parly  on  Ibo 
day  of  trial.  In  the  next  placs  it  declare* 
what  crime*  aball  be  bailable,  nnd  directs  tbe 
speediest  mode  of  Budiog  bail ;  and  to  prevent 
^  IM  poaibiliij  of  uy  vaguo  diwrtliw  beinf 
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Charlet  Steotrt  haTing^  occasion  to  transact 
certain  affairs  and  business  of  him  the  saiil 
Charles  Steasrt  iu  this  kingdom,  he  the  said 
Charles  Steuart,  before  the  coming  of  the  saiil 
writ  to  me,  to  wit,  on  the  first  day  of  October 
in  the  year  of  our  Lord  1769,  departed  from 
America  aforesaid,  on  a  voyage  for  this  king- 
dom, for  the  purpose  of  transacting  his  afore- 
aaid  affairs  and  business,  and  with  an  intention 
to  return  to  America,  as  soon  as  the  said  af- 
ikin  and  business  of  him  the  said  Charles 
Steuart  in  this  kingdom  should  be  transacted ; 

exercised  in  fixing  its  amount,  which  might 
defeat  the  whole  provisions  of  the  law,  it  as- 
certains the  maximum  of  bail  in  each  case,  ac- 
cording to  the  rank  of  the  person  in  custody 
for  trial;  and  imposes  high  penalties  on  the 
judge  who  shall  delay  modifymg  the  amount, 
or  refuse  to  accept  of  sufficient  bail,  when  of- 
finred.  The  act,  however,  would  have  been 
greatly  defective  bad  it  stopped  here,  for  of 
what  use  wonid  have  been  the  precautions  al- 
feady  mentioned,  if  in  cases  either  where  bail 
could  not  be  found  by  the  party  entitled  to  it, 
or  when  it  could  not  be  received,  owing  to  the 
nature  of  the  crime,  the  person  imprisoned 
might  be  wrongously  detained,  in  consequence 
•f  a  delay  in  jiuttinof  him  to  trial  by  a  certain 
day;  the  act  therefore  directs,  that  in  such 
caaea,  the  party  shall  have  risfht  to  insist,  that 
intbin  a  certain  time  a  diet  shall  be  fixed  for 
his  trial,  and  the  trial  carried  through  and  con- 
cluded by  a  determinate  day,  otherwise  he  is  to 
be  set  at  liberty,  under  the  penalty  of  wrongous 
impriaODment,  and  is  not  to  be  again  incarcerate, 
unless  on  new  criminal  letters  raised  against 
bim,  before  the  lords  of  Justiciary ;  in  which 
last  case,  his  trial  must  be  cnncloHcd  in  ano- 
ther day,  particularly  fixed  by  the  enactment, 
otherwise  the  prisoner  is  to  lie  set  at  liberty, 
and  to  be  forever  free  from  all  question  or  pro- 
cess for  that  crime.  Certain  exceptions  are 
then  introduced  with  rcs{»ect  to  treason,  and 
some  other  offences  more  immediatel}'  af]*ecting 
the  public  security  ;  ami  a  provision  annexed, 
that  no  person  shall  be  *  transported  furth  of 
"  this  kingdom,'  except  with  his  own  consent, 
given  before  a  judge  or  by  legal  sentence, 
Duder  the  certificatiAn,  that  any  judge  or  ma- 
gif<rate,  who  shall  give  order  for  such  trans- 
portation, or  any  one,  who  shall  ro  transport 
another,  shall  not  only  be  liable  in  (he  pecu- 
niary pains  of  wrongous  imprisonment,  as  de- 
c!ared  by  the  act,  but  shall  lose  their  ofHces, 
and  he  declared  incapable  of  all  public  trust. 
These  are  the  general  outlines  of  this  important 
statute  ;  the  value  of  which  cannot  be  too 
highly  prized  by  the  people  of  Scotland,  nor 
its  OMervance  too  striclly  maintained  by  the 
judges  and  magistrates." 

By  the  act  of  the  SOth  of  George  3,  ner- 
•ans  accused  of  sedition  are  excepted  from 
certain  provisions  contained  in  the  act  against 
wrongous  imprisonment.  As  to  this,  see  the 
Casesof  the  Rioters  against  the  Militia  Law, 
«. ».  1798. 


and  afterwards,  to  wit,  on  the  lOth  day  of  ^o 
vember  in  the  same  year,  arrived  in  this  king* 
dom,  to  wit,  in  London,  that  is  to  say,  in  the 
parish  of  8t.  Mary-le-Bow    in  the  ward  of 
Cheap;   and  that  the   said  Charles  Steuart 
brought  the  said  James  Sommersett,  bis  negro 
slave  and  property,  along  with  him  in  the  said 
▼oy^^g^t  "^na  America  aforesaid  to  this  kincp- 
dom,  as  the  negro  alave  and  property  of  hiia 
the  said  Charles  Steuart,  to  attend  and  serve 
him,  during  his  stay  and  abiding  in  this  king* 
dom,  on  the  occasion  aforesaid,  and  with  an 
intent  to  carry  the  said  James  Sommersett 
back  again  into  America,  with  him  the  said 
Charlea  Steuart,  when  the  said  affairs  and  husi* 
ness  of  the  said  Charles  Steuart  should  be 
transacted ;  which  said  affairs  and  business  of 
the  said  Charles  Steuart  are  not  yet  transacted| 
and  the  intention  of  the  said  Charles  Steuart 
to  return  to  America  as  aforesaid  hitherto  hatb 
continued,  and  still  continues.    And  I  do  fur* 
ther  certify  to  our  said  lord  the  king,  that  the 
said  James  Sommersett  did  accordingly  attend 
and  serve  the  said  Charles  Steuart  in  this  king- 
dom, from  the  time  of  bin  said  arrival,  until  the 
said  James  Sommersett's  de]iarting  and  absent* 
ing  himself  from  the  service  of  the  said  Charles 
Steuart  herein  af\er-raentione<l,  to  wit,  at  Loo* 
don  aforesaid  in  the  parish  and  ward  aforesaid ; 
and  that  before  the  coming  of  this  writ  to  me, 
to  wit,  on  the  first  day  of  ()ctober  in  the  year 
of  our  Lord  1771,  at  liOndon  aforesaid,  to  wit^ 
in  the  parish  and  ward  aforesaid,  the  said  Jamea 
Sommersett,  without  the  consent,  and  a^inst 
the  will  Of  the  said  Charles  Steuart,  and  without 
any  lawful  authority  whatsoever,  departed  aud 
absented  himself  from  the  service  of  the  said 
Charles  Steuart,  and  absolutely  refused  to  re* 
turn  into  the  service  of  the  said  Clrules  Steuart, 
and  serve  the  said  Charles  Steuart,  inuring  bis 
stay  and  abiding  in  this  kingdom,  on  the  occa- 
sion aforesaid :    uhereu|>oD  the  said  Charles 
Steuart  afterwards  aud  before  the  coining  of 
this  w  rit  to  me,  to  wit  on  the  26ili  day  of  No- 
vember iu  the  year  of  our  Lord  1771,  on  board 
the  said  vessel  called  the  Ann  and  Marv,  then 
and  still  lying  in  the  river  Thames,  to  wit  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  then  and  still  bound  upon  a  voyage 
for    Jamaica  aforesaid,  did  deliver  the  said 
James  Sommersett  unto  me,  who  then  was, 
and  yet  am  master  and  commander  of  the  said 
vessel,  to  be  by  ine  safely  and  securely  kept 
and  carried  and  conveyed.  In  the  said  vessel,  in 
the  said  voyage  to  Jamaica  aforesaid,  to  be 
there  sold  as  the  slave  and  property  of  the  said 
Charles  Steuart ;    and   that  1   did  thereupon 
then  and  there,  to  wit  at  Tendon  aforesaid  iu 
the  parish  and  ward  aforesaid,  receive  and  take, 
and  have  ever  since  kept  and  detained  the  said 
James  Sommersett  in  my  care  and  custody,  to 
be  carried  by  me  in  the  said  voyage  to  Jamaica 
aforesaid,  for  the  purpose  aforesaid.    And  this 
is  the  cause  of  my  taking  and  detaining  the 
said  James  Sommersett,  whose  body  I   have 
now  ready  as  by  the  said  writ  I  am  com- 
manded.'' 
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Adfr  the  reading  of  the  retara,  Mr.  8er- 
jeiDt  Davy,  one  of  the  counsel  for  Soni- 
menett  the  negro,  desired  time  to  prepare 
bis  argumeDt  sf^inst  the  return ;  and  on 
account  of  the  importance  of  the  case,  the 
Court  postponed  hearing  the  objections  against 
the  return,  till  the  7tb  of  February,  and  Ahe 
reco^izance  for  the  negro's  appearance  was 
continued  accordingly.  On  that  day  Mr.  Seij. 
Pary  and  Mr.  Serj.  Glynn  argued  against  the 
letum,  and  the  farther  aigument  was  post- 

Sued  till  Easter  term,  when  Mr.  MandMd, 
r.  Alleyne,  and  Mr.  Hargrare,  were  also 
beard  on  the  ssme  side.  Aflerwards  Mr. 
Wallace  and  Mr.  Dunning  argued  in  support 
of  the  return,  and  Mr.  Serfeant  Dary  was 
beard  in  reply  to  them.  The  determination  of 
the  Court  was  suspended  till  the  following  Tri- 
nity term  ;  and  then  the  Court  was  unanimous- 
Sof  opinion  against  the  return,  and  ordered 
at  Sommereett  should  be  discharged. 

Argdment  of  Mr.  Harobavb  for  the  Neoro.* 

Though  the  learning  and  abilities  of  the 
gentlemen,  with  whom  I  am  joined  on  this 
occasion,  bare  greatly  anticipated  the  argu- 
ments prepared  oy  me ;  yet  I  trust,  that  the 
imporlsnce  of  the  case  will  excuse  roe,  for  dis- 
closing my  ideas  of  it,  according  to  the  plan 
and  order,  which  1  orig^inally  found  it  conve- 
nient to  adopt. 

The  case  before  the  Court,  when 
^iS'l^*^  expressed  in  few  words,  »  this. 
Mr.  Steuart  purchases  a  negro 
slave  in  Virginia,  where  by  the  law  of  the  place 
negroes  are  shMres,  and  saleable  as  other  pro- 
perty. He  comes  into  England,  and  bnngs 
the  negro  with  him.  Here  the  negro  leaves 
Mr.  8teuart*s  service  without  his  consent; 
and  afterwards  persons  employed  by  bim  seise 
the  negro,  and  forcibly  carry  htm  on  board  a 
ship  bound  to  Jamaica,  for  tbe  avowed  pur- 
pose of  transporting  him  to  that  island,  and 
there  selling  him  ss  a  slave.  On  an  applica- 
tion by  tbe  negro's  friends,  a  writ  of  Habeas 
Corpus  is  granted ;  and  in  obedience  to  the 
.writ  be  is  produced  before  this  court,  and  here 
sues  tor  tbe  restitution  of  his  liberty. 

The  questions,  arising  on   this 

•fSTcMl  ^^  ^^  "^  merely  concern  the 
unfortunate  person,  who  is  the 
Bulject  of  it,  end  such  as  are  or  may  be  under 
like  unhappy  circumstances.  They  are  highly 
interesting  to  the  whole  community,  and  cannot 
be  decidM,  without  having  the  most  general 

*  The  following  Argument,  on  the  behalf 
of  tbe  negro,  is  not  to  1^  considered  as  a  upeecb 
actually  delivered :  for  though  the  author  of 
it,  who  was  one  of  the  counsel  for  the  negro, 
did  deliver  one  part  of  his  Argument  in  court 
without  the  assistance  of  notes ;  yet  his  Argu- 
ment, as  here  published,  is  entirely  a  written 
imposition,  'iliis  circumstance  is  mentioned, 
lest  the  author  should  be  thought  to  claim  a 
merit  to  which  be  has  not  tbe  lei^t  title.  iXsr- 
grcvf. 


and  important  consequences;  wUbontexteniifn 
infloenoe  on  private  happiness  and  public  a^ 
cttrity.  Tbe  right  claimed  by  Mr.  Steoart  !• 
the  detention  of  tbe  negro,  is  founded  on  Ihn 
condition  of  slavery,  in  which  be  was  before 
bis  master  brought  bim  into  England  ;  and  if 
that  right  is  here  recognised,  domestic  slavcrr^ 
with  its  horrid  train  of  evibi,  may  be  lawfully 
imported  into  this  country,  at  the  disoreticn  of 
every  individual  foreign  and  native.  It  will 
come  not  only  from  our  own  colonies,  unA 
those  of  other  European  nations ;  but  from 
PoUnd,  Russia,  Spain,  and  Turkey,  from  tbn 
coast  of  Barbery,  from  tbe  western  and  eastern 
coasts  of  Africa,  from  every  part  of  the  world, 
where  it  still  continues  to  torment  and  disbononr 
tbe  human  species.  It  will  be  transmitted  to 
us  in  all  its  various  forms,  in  all  the  yadationn 
of  inventive  cruelty :  and  by  an  univenal  re- 
ception of  slavery « this  country,  so  fomous  for 
public  liberty,  will  become  the  chief  seat  of  pri- 
vate tyrfuiny. 

In  speakmg  on  this  case,  I  shall  f^^^,  ^u:^ 
arrange  my  observations  under  two  tHM  la  is* 
beads.  First,  I  shsU  consider  the  ^"^ 
right,  which  Mr.  Steuart  claims  in  the  person 
of  tbe  negro.  Secondly,  I  shall  examine  Mr. 
Steuart's  authority  to  enforce  that  right,  if  b« 
has  any,  by  imprisonment  of  the  negro  and 
transporting  him  out  of  this  kingdom.  The 
Court's  opinkm  in  favour  of  the  negro,  on  eitber 
of  these  points,  will  entitle  him  to  a  discbarge 
from  the  custody  of  Mr.  Steuart. 

(1st.)  The  first  point,  concerning  ^j^  f^f^^^  ^ 
Mr.  Stenart's  right  in  tbe  person m  g«yg*^ 
tbe  negfro,  is  the  great  one,  and  oicacuA 
that  which,  depending  on  a  variety  '^"^ 
of  consideretions,  requires  tbe  pecnliar  attention 
of  the  Court.  Whatever  Mr.  Steuart's  right 
may  be,  it  s|>rings  ont  of  tbe  condition  of 
slavery,  in  which  the  negro  was  before  his  ar« 
rival  in  Enghmd,  and  wholly  depends  on  tbe 
continuance  of  that  relation ;  tbe  power  of  im- 
priaoning  at  pleasure  here,  and  of  transporting 
into  a  foreign  country  for  psle  as  a  slave,  cer- 
tainly not  being  exerdseable  over  ^ 
an  ordmary  servant.  Accordingly  fomtfatioa  or 
the  return  (airhr  admiU  slavery  ^  ^^f  ^ 
to  he  the  sole  foundation  of  Mr. 
Steuart's  claim  ;  and  this  brings  the  auestion» 
as  to  the  present  lawfulness  of  slavery  m  Eng- 
land, directly  before  the  Court.  It  would  have 
been  more  artful  to  have  asserted  Mr.  Steuart's 
claim  in  terms  less  explicit,  and  to  have  stated 
tbe  slavery  of  the  negro  before  his  coming  into 
England,  merely  as  a  ground  for  claiming  bim 
here,  in  the  relation  of  a  servant  bound  to  follow 
wherever  his  master  should  require  his  service. 
The  case  represented  in  this  disguised  way, 
though  in  substance  the  same,  would  have  been 
less  alsrming  in  its  first  appearance,  and 
might  have  afforded  a  better  chance  of  evading 
tbe  true  question  betwe^  tbe  parties.  But 
this  artifice,  however  convenient  Mr.  Steuart's 
counsel  may  fin^  it  in  argument,  has  not  been 
adopted  in  tbe  return ;  the  case  being  there 
stated  as  it  really  is,  without  any  snpprestiQa 
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of  fiielB  to  conceal  the  great  eiteot  of  Hr. 
Sletiait's  claim,  or  any  colpariiiff  of  language 
to  bide  the  odious  features  of  slafery  in  the 
fcigiied  relatioD  of  an  ordinary  aerrant. 
Qf^„^f^  Before  I   enter  upon   the  en- 

■tmgqy  oa  Quiry  into  the  present  lawfulness  of 
UnS^  alaf  ery  in  EnffUnd,  1  think  it  ne- 
cessary to  maxe  some  general  ob- 
■erratioiis  on  slavery.  I  mean  howsTer  al- 
ways to  keep  in  view  slavery,  not  as  it  is  in  the 
felation  of  a  subject  to  an  absolute  prince,  but 
only  as  it  is  in  the  relation  of  the  lowest  species 
of  servant  to  his  master,  in  any  state,  whether 
free  or  otherwise  in  its  form  of  government 
Great  confotion  has  ensued  from  discoursing 
on  slavery,  without  due  attention  to  the  dif- 
fereace  iNflween  the  despotism  of  a  sovereign 
over  a  whole  people  anu  that  of  one  subject 
over  another.  The  former  is  foreign  to  the 
present  case ;  and  therefore  when  1  am  de- 
•cribing  slavery,  or  observing  upon  it,  1  desire 
to  be  understood  as  confining  myself  to  the 
latter;  though  from  the  connection  between 
the  two  subyrcts,  some  of  my  observations  may 
perhaps  be  applicable  to  botb. 
wmaatjot  Slavery  has  been  attended  in 
^tUimtaif  different  countries  with  ctrcum- 
*^'  stances  so  various,  as  to  render  it 

difficult  to  give  a  general  description  of  it. 
The  Roman  lawyer  (a)  calls  slavery,  a  consti- 
tution of  the  law  of'  nations,  by  which  one  is 
nade  subject  to  another  contrary  to  nature. 
But  this,  as  has  been  ofWn  observed  by  the 
commentators,  is  mistaking  the  law,  by  which 
slavery  is  constituteil,  for  slavery  itself,  the 
oause  for  the  effect ;  though  it  must  l»e  con- ' 
fessed,  that  the  latter  part  of  the  definition  ob- 
•curely  hints  at  the  nature  of  slavery.  Grotius 
(h)  describes  sla very  to  be,  an  obligation  to  serve 
another  for  life,  in  consideration  of  being  sup- 
plied with  the  bare  necessaries  of  life.  Dr. 
Kutherford  (c)  rejects  this  definition,  as  imply- 
ing a  right  to  direct  only  the  labors  of  the 
•lave,  and  not  his  other  actions.  He  therefore, 
after  defining  despotism  to  be  an  alienable 
right  to  direct  all  the  actions  of  another,  from 
thence  conclndes,  that  perfect  slavery  is  an 
obligation  to  be  so  directed.  This  last  defini- 
tion may  serve  to  convey  a  general  idea  of 
slavery ;  but  like  that  by  Grotius,  and  many 
other  definitions  which  I  have  seen,  if  under- 
stood strictly,  will  scarce  suit  any  species  of 
slavery,  to  which  it  is  applied.  Besides,  it 
€miits  one  of  slavery's  severest  and  most  usual 
incidents ;  the  quality,  by  which  it  involves  all 
the  issue  in  the  misfortune  of  the  parent.  In 
truth,  as  I  have  already  hinted,  the  variety  of 
forms,  in  which  slavery  appears,  noakes  it  al- 
most impossible  to  convey  a  just  notion  of  it  in 
the  way  of  definition.  There  are  however 
certain  properties,  which  have  accompanied 

(a)  Dig.  lib.  1,  tit.  5,  I.  4,  s.  1.  *  Servitus 
*  est  conslitutio  juris  gentium,  qnd  quis  domi- 
'  nio  ftiieno  contra  naturam  subjicitur.' 

(b)  Jur.  Bell.  lib.  S,  c.  5,  a.  37. 

(c)  Inst.  Nat.  L.  b.  if  c.  30,  p.  474. 


slavery  in  most  places;  and  by  attending  ts 
these,  we  may  always  distinguish  it,  from  the 
mild  species  of  domestic  service  so  commoa 
and  well  known  in  our  own  country.  I  shall 
shortly  enumerate  the  most  remarkable  of  thoso 
properties;  jiarticnlarly,  such  as  characterize 
the  species  of  slavery  adopted  in  our  American 
colonies,  bemg  that  now  under  the  considera- 
tkw  of  this  court.  This  I  do,  in  order  that  a 
just  conception  may  be  formed,  of  the  propriety 
with  whicn  I  shall  impute  to  shivery  the  most 
pernicious  effects.  Without  such  a  previous 
explanation,  the  most  solid  olgections  to  the 
permission  of  slavery  will  have  the  anpearance 
of  unmeaning,  thongh  specious,  declamation. 

SUvery  always  imports  an  obli-  ,^^,^ 
gatxm  of  perpetnal  service;  an  amuyia- 
obligation,  wbioh  only  the  consent  a^^ 
of  the  master  can  dissolve. — It  ge- 
nerally gives  to  the  master,  an  arbitrary  power 
of  administering  every  sort  of  correction,  how- 
ever inhuman,  not  immediately .  affecting  the 
life  or  limb  of  the  slave :  sometimes  even  these 
are  left  exposed  to  the  arbitrary  will  of  the 
master ;  or  they  are  protected  oy  fines,  and 
other  slight  punishments,  too  inconsiderable  to 
restrain  the  master's  inhumanity. — It  creates 
an  incapacity  of  acquiring,  except  for  the 
master's  benefit.— It  allows  the  master  to  alie- 
nate the  person  of  the  slave,  in  the  same  man- 
ner as  other  property. — Lastly,  it  descends 
from  parent  to  child,  with  [all  its  severe  ap- 
pendages.— On  the  most  accurate  comnarison, 
there  will  be  found  nothing  exaggerated  in  thb 
representation  of  slavery.  The  description 
sgrees  with  almost  every  kind  of  slavery,  for- 
merly or  now  existing ;  except  only  that  rem- 
nant of  the  ancient  slavery,  which  still  lingers 
in  some  parts  of  Europe,  but  qualified  and 
moderated  in  favour  of  the  slave  by  the  hu- 
mane provision  of  modern  times. 

From  this  view  of  the  condition 
of  slavery,  it  will  be  easy  to  derive  Jfi^'JJ^ 
its  destructive  consequences. — It 
corrupts  the  morals  of  the  master,  by  freeing 
him  from  those  restraints  with  respect  to  his 
slave,  so  necessary  for  controul  of  the  human 
passions,  so  benefacial  in  promoting  the  prac- 
tice and  confirming  the  habit  of  virtue. — It  is 
dangerous  to  the  master ;  because  his  oppres- 
sion excites  implacable  resentment  and  hatred 
in  the  slave,  and  the  extreme  misery  of  bis 
condition  oontinually^prompts  him  to  risk  the 
gratification  of  them,  and  bis  situation  dailjr 
furnishes  the  opportunity. — ^To  the  slave  it 
communicates  all  the  afflictions  of  life,  withont 
leaving  for  him  scarce  any  of  its  pleasures ; 
and  it  depresses  the  excellence  of  his  nature, 
by  denying  the  ordinary  means  and  motives  of 
improvement.  It  is  dangerous  to  the  stole, 
by  its  corruption  of  those  citizens  on  whom  its 
prosperity  depends  ;  and  by  admitting  within 
it  a  multitude  of  persons,  who  being  excluded 
from  the  common  benefits  of  the  constitution, 
are  interested  in  scheming  its  destruction. — 
Hence  it  is,  that  slavery,  in  whatever  light  we 
view  it,  may  be  deemed  a  most  pernicious  in- 
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•titution:  immedittely  fo,  to  the  VDhappjT 
ftnon  who  saffera  under  it ;  finally  m,  to  tbe 
■Htflflr  wbo  triumpht  in  it,  «imI  to  the  ttale 
wUoh  •llowi  it. 

However,  I  mntl  oooietf,  that 
DOtwitbttaDdiog  the  force  of  the 
reeioiM  against  the  allowance  of 
domeftio  ikferj,  there  areciviliane 
of  gMi  credjt,  who  insist  apen 

rfres 


OptokMor 


writcif  ia 
AfMroT  cto 
■llUty  of  «^ 

en-Mayi^ 


its  Utility^;  ibonding  themsel 
chiefly,  on  the  soppoNMd. increase  of  robbers 
and  bcfgars  in  cooseqnence  of  its  disuse.  This 
eninioD  is  fsTOured  by  Pufiendorf  (d)  and 
Ulricas  Huberas  M.  In  the  dissertation  en 
alavery  prefiied  to  Polgiesserus  on  the  €krman 
law  *'  de  statu  senromm,'  the  opinion  is  exa- 
mined minotely  and  defended.  To  tbb  opi- 
aion  I  oppose  those  ill  consequences,  which  1 
hsTe  already  represented  as  almost  neoes- 
■arily  flowing  from  the  permtssioo  of  domestic 
slavery  ;  the  numerous  testimonies  atrainst  it, 
which  are  to  be  found  in  ancient  and  modem 
history ;  and  the  example  of  those  European 
■ations,  which  have  suppressed  the  use  of  ii, 
after  the  experience  of  many  centuries  and  in 
the  BMire  improved  state  of  society.  In  jus- 
tioealso  to  the  writers  just  mentioned  I  most 
add,  'that  though  they  contend  for  the  advan- 
tages of  domestic  alavery,  they  do  not  seem  to 
approfe  of  it,  in  the  form  and  extent  in  which 
it  has  generally  been  received,  but  nmler  limi- 
tations, which  would  certainly  render  it  far 
more  tolerable.  Uuberus  in  bis  Eunomia 
Romana  (/)  has  a  remarkable  passat^,  in 
whieh,  afler  recora mending;  a  mild  slavery,  he 
cautioosly  distinguishes  it  from  that  cruel  spe* 
cies,  the  subject  of  commerce  between  Africa 
and  America,  His  words  are,  '  loqoor  de  ser^ 
vttota,  qualis  spud  ciriliores  populos  in  usu 
fnit;  neo  enim  exempbi  barbarorum,  vel  qua 
Bnoo  ah  Afric&  in  Americam  finnt  honiinum 
eommercia,  velim  mibi  qni8<|oam  oljiciat' 
orttiaofti*-  1*'i^  iTfeat  origin  of  slavery  is 
**^'  ri'w"*  capUrity  in  war,  though  sometimes 
SS  coMi.  it  has  commenoBd  by  contract.  It 
*"*^  has  been  a  question  much  agitated, 

irhether  either  of  these  foundations  of  slavery 
is  consistent  with  natural  justice.  It  would  be 
engaging  in  too  large  a  6eld  of  enquiry,  to  at- 
tempt reasoning  on  the  general  lawfulness  of 
abvery.  1  trust  too,  that  the  liberty ,  for  \s  hich 
I  am  contending,  doth  not  require  such  a  dis- 
quisition ;  and  am  impatient  to  reach  that  part 
4>f  my  argument,  in  %vhich  I  hope  to  prove 
davery  reprobated  by  the  law  of  England  as 
an  inconvenient  thing.  Here  therefore  I  shall 
only  refer  to  some  of  the  roost  eminent  writers, 
who  have  examined,  bow  far  slarery  founded 
ea  captivity  or  contract  is  conformable  to  the 
law  of  nature,  and  shall  just  hint  at  the  reasons, 
which  influence  their  several  opinions.  The 
antient  writers  suppose  the  right  of  killing  an 

(d)  L«aw  of  Nature  and  Nations,  b.  6,  c.  3, 
•.10. 

(e)  Prelect.  Jur.  €iv.  p.  16. 
(/;  See  page  46. 


enemy  vaaqoished  in  a  just  war;  and  thenc« 
inler  the  right  of  enslaving  him.  In  this  opi* 
nion,  founded,  as  I  presume,  on  the  idea  of  pa* 
nishing  the  enemy  for  his  injustice,  they  arc 
followed  by  Albericus  Gentilis  (g),  Orotint  (A), 
Puflendorf  (i),  Bvnkershoek  (j),  and  many* 
others.  Bnt  in  '^TheHpirit  of  Laws'  {k^ihm 
right  of  killing  is  denied,  except  in  case  or  ah* 
sMute  necessity  and  for  self-preservation. 
However,  where  a  country  is  oonqoered,  thw 
author  seems  to  admit  the  conqueror's  right  of 
enslaving  for  a  short  time,  that  is,  till  tlie  coo- 

Sest  is  effectually  secured.  Dr.  Rutherfortb, 
not  satbfied  with  the  right  of  killing  a  van- 
quished enemy,  infers  the  right  of  enshmn^ 
him,  from  the  conqueror's  rigut  to  a  reparatimi 
in  damages  for  the  expenoes  of  the  war.  I  do 
not  know,  that  this  doctrine  has  been  exe« 
mined ;  but  1  must  observe,  thst  it  seeoM  only 
to  warrant  a  temporary  slavery,  till  reparatioii 
is  obtained  from  the  property  or  personal  la- 
bour of  the  people  conquered.  The  lawfulnem 
of  slavery  by  contract  is  assented  to  by  Grotide 
and  PufMcTorf  (m),  who  fomid  themselves  on 
the  maintenance  of  theshive,  which  is  the  con* 
sideration  moving  from  the  ma&ter.  But  n 
very  great  writer  of  our  own  country,  who  ta 
now  living,  controverts  (a)  the  sufficiency  of 

(g)  De  Jur.  Gent.  cap.  de  servitute. 

(h)  De  Jur.  Bell.  I.  3,  c.  7,  a.  5. 

(i-)  Law  of  Nature  and  Nations,  b.  6,  e.  3, 
s.  6. 

(j)  Qiiaest.  Jur.  Publ.  I.  1,  t.  3. 

(k)  B.  15,  c.  2. 

(I)  See  his  Inst.  Nat.  Law,  vol.  2,  p.  573, 
and  vol.  1,  p.  481. 

(m)  See  Grot.  Jur.  Bell.  I.  2,  c.  5,  s.  1,  8, 
and  PnflT.  Law  of  Nature  and  Nations,  b.  G, 
c.  3,  s.  4. 

(n)  See  Blackst.  Comment.  1st  ed.  vol.  1, 
p.  41S. 

The  authority  of  Mr.  Justice  Blackstone 
having  been  cited  both  for  and  ai^iiinst  the 
rights  of  persons  claiming  to  be  the  owners  of 
slaves  in  Great  Britain,  1  huve  tliou<4:ht  it  worih 
while  to  insert  together  all  that  1  tioil  relatin«j^ 
to  the  subjtKTt  in  tiis  Commentaries: 

**  Tbe  spirit  of  liberty  is  so  deeply  implanted 
in  our  constitution,  and  nwted  even  In  our  verr 
soil,  that  a  slave  or  a  negro,  the  moment  he  lancfa 
in  England,  falls  under  the  protection  of  the 
laws,  and  so  far  becomes  a  freeman ;  though 
the  master's  right  to  his  service  may  |>ossihly 
still  continue."    Vol.  l,  p.  127. 

**  I  hare  formeriy  observid  that  pure  and 
propel  slavery  does  not,  nay  cannot,  subsiat  in 
England  ;  surh  I  mean,  wLereby  an  absolute 
and  unlimited  power  is  given  to  f  he  master  over 
tbe  lile  and  fortune  of  the  slave.  And  indeed 
it  is  repngnant  to  reason,  and  the  principles  of 
natursl  law,  that  such  a  Rtatc  should  subsist 
any  where.  The  three  oriLrins  of  the  right  of 
slavery,  assigned  by  Justinian,  arc  all  of  them 
built  upon  false  foundations.  As,  first,  slavery 
is  held  to  arise  *  jure  (Pentium/  from  a  ststeof 
captivity  in  war;   whence  alavea  are  calM 
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tach  a  ooonderation.  Mr.  Locke  lias  framed 
aaotlier   kind   of  arg;unient    against  slairery 

*  Diancipia,  quasi  mann  capti.'  The  conqueror, 
say  the  civilians,  had  a  right  to  the  life  of  his 
captif  e ;  and,  having  spared  thot,  has  a  right 
to  deal  with  him  as  he  pleases.  But  it  is  an 
ontnie  position,  when  taken  generally,  that, 
by  the  law  of  nature  or  nations,  a  man  may 
ki&l  bis  enemy:  he  has  only  a  right  to  kill  him, 
in  particular  cases ;  in  cases  of  absolute  ne- 
cearity,  for  self-defence;  and  it  is  plain  this 
absolute  necessity  did  not  subsist,  since  the 
victor  did  not  actually  kill  him,  but  made  him 
prisoner.  War  is  itself  justifiable  only  on  prin- 
ciples of  self-preservation;  and  therefore  it 
l^ives  no  other  right  over  prisoners  but  merely 
to  dissble  tliem  from  doing  harm  to  us,  by  con- 
fining their  persons :  much  less  can  it  give  a 
right  to  kill,  torture,  abuse,  plunder,  or  even  to 
enslave,  an  enemy,  when  the  war  is  over. 
Since  therefore  the  right  of  making  slaves  by 
captivity  depends  on  a  supposed  right  of 
•laughter,  that  foundation  failing,  tlie  conse- 
quence drawn  from  it  must  fail  likewise.  But, 
secondly,  it  is  said  that  slavery  may  begin  *  jure 

*  civili ;'  when  one  man  sells  himself  to  ano- 
ther. This,  if  only  meant  of  contracts  to  serve 
or  work  for  another,  is  very  just:  but  when 
applied  to  strict  slavery,  in  the  sense  of  the 
laws  of  old  liome  or  modern  Barbery,  ia  also 
impossible.     Every  sale  implies  a  price,  a 

*  quid  pro  quo,*  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer :  bnt 
what  equivalent  can  be  given  for  life,  and 
liberty,  both  of  which  (in  absolute  slavery)  are 
held  to  be  in  the  mastec's  disposal  ?  His  pro- 
perty also,  the  very  price  he  seems  to  receive, 
devolves  ip»o facto  to  his  master,  the  instant  he 
becomes  his  slave.  In  this  case  therefore  the 
buyer  gives  nothing,  and  the  seller  receives  no- 
Ihini;:  of  what  validity  then  can  a  sale  be, 
which  destroys  the  vrry  principles  upon  which 
all  sales  are  founded?  Lastly,  we  are  told, 
that  besides  these  two  ways  by  which  slaves 
'  tiuni,*  or  are  acquired,  they  may  also  lie  here- 
ditary :  *  servi  nascuotur  ;'  the  children  of  ac- 
quired slaves  are,  'jure  natur»*  by  a  negative 
kind  of  birthright,  slaves  also.  But  this,  being 
built  on  the  two  former  rights,  must  fall  together 
with  them.  J f  neither,  captivity,  nor  the  sale 
of  one's  self,  can  by  the  law  of  nature  and 
reason  reduce  the  parent  to  slavery,  much  less 
can  they  reduce  the  offspring. 

*'  Upon  these  principles  the  law  of  England 
abhors,  and  will  not  endure  the  esnstence  of, 
slavery  within  this  nation  :  so  that  when  ah  at- 
tempt was  made  to  introduce  it,  by  statute 
1  Edw.  6,  c.  3,  which  ordained,  that  all  Idle 
TSgabonds  sliould  be  made  slaves,  and  fed  upon 
bread,  water,  or  small  drink,  and  refuse  meat ; 
should  wear  a  ring  of  iron  ronnd  their  necks, 
arms,  or  legs;  and  should  be  compelled  by 
beating,  chaining,  or  otherwise,  to  |ierform  the 
work  assigned  them,  were  it  never  so  vile ;  the 
spirit  of  the  natimi  could  not  brook  thiscondi- 
lioo,  eveq  in  tbe  most  abandoned  rogues ;  and 
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by  contract  (o) ;  and  the  substance  of  it  is. 
that  a  riffbt  of  preserving  life  is  unalienable ; 
that  freedom  from  arbitrary  power  is  essential 
to  the  exercise  of  that  right;  and  therefore, 
that  no  man  can  by  compact  enslave  himself. 
Dr.  Rutherforth  {p)  endeavours  to  answer  Mr* 
Locke's  objection,  by  insisting  on  various  limi* 
tations  to  the  despotism  of  the  master ;'  parti* 
cularlyi  tliat  he  has  no  right  to  dispose  of  the 
slave's  life  at  pleasure.  But  the  misfortune  of 
this  reasoning  is,  that  though  the  contract  can- 
not justly  convey  an  arbitrary  power  over  the 
slave's  life,  yet  it  generally  leaves  him  without 
a  security  against  the  exercise  of  that  or  any 
other  |>ower.  1  shall  say  nothing  of  slavery 
by  birth ;  except  that  the  slavery  of  the  chUd 
must  be  unlawful,  if  that  of  the  pai-ent  cannot 
be  justified  ;  and  that  when  slavery  is  extended 
to  the  issue,  as  it  usually  is,  it  may  be  unlawful 
as  to  them,  even  though  it  is  not  so  as  to  their 
parents.  In  respect  to  slavery  used  for  the 
punishment  of  crimes  against  civil  society,  it  is 
founded  on  the  same  necessity,  as  the  right  of 
inflicting  other  punishments ;  never  extends  to 
the  offender's  issue ;  and  seldom  is  permitted 
to  be  domestic,  the  objects  of  it  being  gene- 
rally employed  in  public  works,  as  the  galley- 

therefore  this  statute  was  repealed  in  two  years 
afterwards.  And  now  it  is  laid  down,  that  a 
slave  or  negro,  the  instant  he  lands  in  ^ngbmd, 
becomes  a  freeman ;  that  is,  the  law  wiU  pro- 
tect him  in  the  enjoyment  of  his  |ierson,  and 
bis  pronerty.  Yet,  with  regard  to  any  right 
which  the  master  may  have  lawfully  acquired 
to  the  perpetual  service  of  John  or  Thomaa, 
this  will  remain  exactly  in  the  same  state  at 
before ;  for  this  is  no  more  than  the  same  state 
of  subjection  for  life,  which  every  apprentice 
submits  to  for  tlie  space  of  seven  years,  or 
sometimes  for  a  longer  term.  Hence  too  it 
follows,  that  the  infamous  and  uuchri«tian  prac- 
tice of  withholding  baptism  from  ncCTO  ser- 
vants, lest  they  should  thereby  gain  their  li- 
berty, is  totally  without  foundation,  as  well  as 
without  excuse.  The  law  of  England  acts 
upon  general  and  extensive  principles :  it  gives 
liberty,  rightly  understood,  tiiat  is,  protection, 
to  a  Jew,  a  Turk,  or  a  Heathen,  as  well  as  to 
those  who  profess  the  true  religion  of  Christ ; 
and  it  will  not  dissolve  a  civil  obligation  be- 
tween master  and  servant,  on  account  of  the 
alteration  of  faith  in  cither  of  the  parties: 
but  the  slave  is  entitled  to  the  same  protec- 
tion in  England  before,  ns  afier,  baptism ; 
and,  whatever  service  the  heathen  negro  owed 
of  right  to  his  American  master,  by  general 
not  by  local  laiv,  the  same  (whatever  it  be)  is 
he  bound  to  roniler  when  bronght  to  England 
and  made  a  Christian."    Vol.  1,  p.  433. 

In  these  passages,  there  ap|)esrs  to  be  some- 
what of  very  subtle  distinction,  if  not  rather  of 
contradiction. 

(o)  See  Locke  on  Govern m.  8vo  edit.  b.  f, 
C.  4,  p.  213. 
(p)  See  bis  Inst  Nat.  Law,  vol.  1,  p.  480. 
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•It? et  are  in  France.  Cooiequently  tbit  kind 
of  slavery  is  not  liable  to  tbe  principal  objeo- 
tioDS,  wbich  occur  aifainat  slavery  in  |(eneral(9). 
Upon  tbe  whole  of  ibis  controversy  concerning 

(q)  Some  writers  tbere  are,wbo  deduce  the 
lawfulness  of  doniostic  slavery  from  tbe  ppe- 
tice  oTit  amongst  tbe  Jews,  and  from  some 
pusages  in  the  Old  Testament  which  are 
-  thou4;bt  to  countenance  it.  See  Vinn.  in  Insth. 
Hetnecc.  ed.J.  1,  t.  3,  p.  31.  There  are  others 
who  attempt  to  jusiify  slavery  by  the  New 
Testament,  because  it  contains  no  direct  pre- 
cepts sfi^aintt  it.  Soe  Tay I.  Elcm.  Civ.  L.  434. 
•—I  shall  not  attempt  to  examine  either  of  these 
opinions.— i/ar^rovr. 

In  the  discutwions  respecting  the  African 
■lave  trade,  which  were  maintained  during  se- 
veral years  prece<linir  the  abolition  of  that 
traflBc  (by  stat.  46  Geo.  3,  c.  6S,  see  also 
c  119,  and  61  G.3,c.  33),  the  authority  of  the 
aeriptures  was  appealed  to  by  the  oppugners 
aid  defenders  of  the  trade.  On  June  24, 1806, 
the  learned  and  eloquent  Dr.  Horsley,  bishop 
of  8t.  Asaph,  delivered  in  the  House  of  Lords 
upon  the  subject,  a  very  nowerful  speech,  fnim 
WDich  1  have  extracted  tne  following  passages. 

**  BIy  rev.  brotlier*'  (the  bishop  of  London) 
"  told  your  lordships,  that  per|ietua]  slavery 
was  not  permitted  by  the  Jewish  law.  That  a 
native  Jew  could  be  held  in  slaverv  for  seven 
yean  only,  at  the  longest.  For  he  had  a  right 
to  his  freedom  upon  the  first  return  of  the  sab- 
iMtical  year.  And  that  a  foreign  slave  pur- 
chased in  the  market,  or  captivated  in  war, 
could  be  held  in  slavery  for  fifty  years  onljr,  at 
the  longest.  For  the  forefgn  slave  had  a  right 
to  bis  freedom  upon  the  first  return  of  the  year 
of  Jubilee.  And  from  these  premises,  my  rev. 
brother  concluded,  that  perpetual  alavery  was 
unknown  among  the  Jews. 

'*  I  confeu,  I  was  carried  away  by  the  fair 
appearance  of  my  rcT.  brother's  arguments, 
till,  to  my  great  surprise  and  his  utter  confu- 
•ion,  the  noble  earl  (of  Westmoreland)  rose, 
with  his  'Bible  in  his  hand,  and  quoted  chapter 
and  verse  against  him ! 

"  My  lords,  with  respeot  to  the  native 
Hebrew  slave,  we  have  this  law,  which  was 
quoted  by  my  rev.  brother :  '  If  thy  brother, 

*  an  Hebrew  man,  on  an  Hebrew  woman,  be 

*  sold  unto  thee,  and  serve  thee  six  years,  then 

*  in  the  seventh  thou  sbalt  let  him  go  free  from 

*  thee.    And  when  thou  sendest  him  out  free 

*  fitom  thee,  thou  fhalt  not  let  him 'go  away 

*  empty.    Thou  shalt  furnish   him   hberally 

*  out  of  thy  flock,  and  out  of  thy  flour,  and  out 

*  of  thy  wine-press.    Of  that  wherewith  the 

*  Lord  thy  God  hath  bless^  thee,  th<ju  shalt 

*  give  unto  him.'    Deut  xv.  12 — 14.        '        ' 

"  And  with  respect  to  the  fofeigu  slave,  we 
have  this  law,  quoted  likewise  by  my  rpv.  bro- 
■ther:    'Thou  shalt  numl>er  nuto  thee  seven 

*  sabbaths  of  years,  forty  aoif  nine  years.    Tb^n 

*  shalt  thou  cause  the  trumpet  of  the  jubilee  to 
'*  sound  throut^hout  ail  the  land.    And  ye  shall 

'  *  hallow  the  fitUetb  year^  and  proclaim  liberty 


slayfry,  I  think  Divself  warranted  in  saying, 
that  the  justioe  and  lawfulness  of  every  apeciea 
of  it,  as  it  is  generally  constituted,  except  the 
limited  one   founded  on  the  oommissioo   of 

*  throughout  all  the  land,  to  all  llie  iohabitanta 

*  thereof.'     Lev.  xxv.  8^  10. 

"  The  roaoumifsion  of  the  Hebrew  slave  on 
the  seventh  year,  was  provided  for  by  the  other  ' 
law.  Under  tlie  expression,  therefore,  of  all  the 
inhabitants,  foreign  slaves  must  be  comprc* 
bended  ;  fur  none  but  foreign  slaves  could  re- 
main to  lie  nunumitted  in  the  fiftieth  year, 

"  My  lords,  there  is  a  cirrumstance  not 
touched  upon  by  my  rev.  brother ;  but  there  is 
a  passage  in  the  law,  which  J  have  always 
considered,  as  a  strong  argument  of  the  lenity, 
with  which  slaves  were  treated  among  tM 
Jews,  and  of  the  efficacy  of  the  provistons  the 
law  had  made,  to  obviate  the  wrongs  and  inju- 
ries to  which  the  condition  ik  obnoxious. — My 
lords,  1  am  afraid  I  cannot,  by  memory,  refer 
exactly  to  the  place.  But  the  noble  earl  there, 
with  his  Bible,  1  am  sure  will  have  the  good- 
ness to  help  me  out  and  turn  up  the  passage 
for  me.  ftly  lords,  it  is  a  passage,  in  which 
the  law  provides  for  the  case,  of  a  slave,  who 
should  be  so  attached  to  his  master,  that  when 
the  term  of  manumission,  fixed  by  the  law 
should  arrive,  the  slave  slunild  be  ili^inclined 
to  take  advaotage  of  it,  and  wish  to  remain 
with  his  master.  And  the  law  prescribes  tbe 
form,  in  such  case  to  l>e  used,  by  which  the 
master  and  the  slave  should  reciprocally  bind 
themselves,  the  slave  to  remain  with  his  nmitter 
for  life,  and  the  master  to  maintain  him.  This 
1  have  always  considered  as  asirong  indication 
of  the  kindness,  with  which  slaves  nere  treated 
among  the  Jews ;  else  whence  should  arine  ihat 
attachment,  u  hich  tlitsi  law  supposes  ?"  [Uurry 
if  the  bishop  had  in  his  mind  the  beginning  of 
the  2l8t  chapter  of  Exodus,  if  so,  the  words 
are  '  he  shall  serve  hiiu  for  e%er.*] 

'*  But  we  are  all  iuthe  wrong,  it  seems — my^ 
rev.  brother  ahd  1— we  reason  from  Mpecious 
premises,  but  lo  f|jse  citnclusiuns.    The  noble  ' 
earl  has  produced  to  your  lordkhips  a  passage 
in  the  Lcvitical  Jaw,  which   enacts  that  the 
foreign  slave  sbonld^be  the  projierty   of  his^ 
master  for  ever.     Whence  the  uyble  earl  cnn« 
eludes  that  the  perpeuial  sarvitude  of  foreign  « 
slaves  was  actually  sanctioned  by   tlie  |aw. 
But,  my  lords,  [  niust  tell  the  nobib  earl,  and  I    , 
must  tell  your  lordship%  fliat  the  noble  earl  baa 
understanding  at.  all  of  the  technical  terms  of 
thf  Jewish  iaw. .   In  all  the*  laws  relating  to  the  . 
transfer  of  property,   the  words    *  for  ever,'   ' 
signify  only  *  to  the  next  jribilee.'    That  is 
the' longest   *  for  eier'  which  the  Jewish  la«r 
knows  with  respect  tq  pro|)erty.     4nd  this  law^ 
which  makes  the  foreign  slave  the  pro|>erty  of 
his  master  for  evt^r,^  makes  him  no  lunger  the 
masteris  propei'ty  than    to  tfia  next  jubilee. 
And,*  with-the  great  attention  tbe*noble  earl  has 
given  to  the  li^ws  f  nd  histpfy  of  the  Jews,  he 
mustVnow,*  that  wheA  they  were  carried  into 
captivity,  tbej^  were  toM  by  their  prophets,  that 
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criiVCt  igaiMt  otQ  locieCY,  it  at  least  doobtfal ; 
that  if  ia  any  case  lawful,  luch  cireamttanca 
are  oeoeMiry  to  make  it  lo,  as  seldom  coocm', 
and  therefore  render  a  just  commencemeot  of 
it  barely  possible ;  and  that  the  oppressif  e 
Banner  in  which  it  has  generally  commenced, 
the  cruel  means  necessary  to  enforce  its  con- 
tinuance, snd  the  mischiefs  ensuing  from  the 
permission  of  it,  furnish  very  strong  presump- 
tions against  its  justice,  and  at  all  events  erince 
the  humanity  aud  policy  of  those  states,  in 
which  the  use  of  it  is  no  longer  tolerated, 
oaiftittiiiy  ^"^  however  ressonable  it  ma^ 

•TtfMicitic  lie  to  doubt  the  justice  of  domestic 
■oSnSic  slavery,  however  convinced  we 
**''****'  msy  be  of  its  ill  effects,  it  must  be 
coofeised,  that  the  practice  is  antient,  and  has 
been  almost  univernd.  Its  beginning  may  be 
dated  from  the  remotest  period,  in  which  there 
are  any  traces  of  the  history  of  mankind.  It 
commenced  in  the  barbarous  state  of  society, 
and  was  reUiined,  even  when  mc^n  were  far  ad- 
vanced in  civilization.  The  nations  of  anti- 
quity most  fiimous  for  countepancing  the 
ay  stem  of  domestic  slavery  were  the  Jews,  the 
Greeks,  the  Romans,  and  the  antient  Ger- 
mans (r) ;  amongst  all  of  whom  it  prevailed, 
but  in  various  degrees  of  severity.  By  the  an- 
tient Germans  it  was  continued  in  the  countries 
they  over-run  ;  and  so  was  transmitted  to  the 
tariiM  ttf  various  kingdoms  aud  states, 
•bffcfy  u  which  arose  in  Europe  out  of  the 
***^^  ruins  of  the  Roman  empire.    At 

length  however  it  fell  into  decline  in  most 
parts  of  Europe ;    and  amongst  the  various 

ona  of  the  crimes  which  drew  down  that  judg- 
ment upon  them,  was  their  gross  neglect  and 
violation  of  these  merciful  laws  respecting 
manumission.  And  that,  in  contempt  and  de- 
fiance of  the  law,  it  had  been  their  practice  to 
hold  their  foreign  slaves  in  servitude  beyond 
the  year  of  jubilee." 

•Mj^  lords,  although  we  have  no  ex- 
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^idt  prohibition  of  the  slave  trade  in  the  New 
Testament,  we  have  a  most  express  reprobation 
•f  the  trade  in  slaves,  even  in  that  milder  form, 
io  which  ii  subsisted  in  ancient  times.  Sudi 
a  reprobation  of  it  as  leaves  no  believer  at 
liberty  to  say,  that  the  slave  trade  is  not  con- 
iemiied  by  the.  gospel.  The  reverend  prelate 
near  roe  has  cited  thie  jiassage  [1  Tiro,  i, 

9 103  i>^  which  St.  Paul  mentions   *•  men- 

stealers*  among  the  greatest  miscreants.  *  Men- 
alealers,*  so  we  read  in  our  English  Bible. 
Bat  the  word  in  tbe  original  is  av^^ire>kr«7c. 
A«l^v*hoic  is  literally  a  *•  slave  trader,'  and 
■o  other  word  in  the  English  language,  but 
slave  trader,  precisely  renders  it.  It  was  in- 
deed the  technical  nkme  for  a  slave  trader  in 
the  Attic  law.** 

(r)  It  ap|>eara  by  Ctesar  and  Tacitus,  that 
tbe  ancient  Geraaans  had  a  kind  of  slaves  be« 
fiMna  they  emigrated  from  their  own  country. 
See  Cses.  de  Bell.  Gall.  lib.  6,  cap.  13,  et  Tac. 
de  Blor.  German,  ca^.  24,  ^t  35,  .et  Po^^iess. 
4m  Stat,  servur.-  ap«  Grerm,  lib.  %j  cap.  1. 
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which  contributed  to  this  alteratioBi 
none  were  probably  more  effectual,  than  ez« 

Ssrience  of  the  disadvantages  of  slavery  ;  tht 
fficulty  of  continuing  it ;  and  a  persuasioa 
that  the  cruelty  and  oppression  almost  neces- 
sarily incident  to  it  were  irreconcilable  with  the 
pure  morality  of  the  Christian  dispensatkni. 
The  history  of  its  decline  in  Europe  has  bean 
traced  by  man^  eminent  writers,  particularly 
Bodin(t),  Albericus  Gentilis  (<),  Potglesserus  («1 
Dr.  Robertson  (r),  and  Mr.  Millar  (or).  It  la 
sufficient  here  to  say,  that  this  great  change 
began  in  Spain,  according  to  Bodin,  about  the 
end  of  the  eighth  century,  and  was  become 
general  before  the  middle  of  the  fourteenth 
century.  Bartolus,  the  most  famed  commen- 
tator on  the  civil  law  in  that  period,  representa 
slavery  as  in  disuse ;  and  the  succeeding  com- 
mentators hold  much  the  same  language. 
However,  they  must  be  understood  with  many 
restrictions  and  exceptions ;  and  not  to  mean, 
that  slavery  was  completely  and  universally 
abolished  in  Europe.  Some  modern  civilianf, 
not  sufficiently  attending  to  this  circumstanoet 
rather  too  hastily  reprehend  their  predecessors 
for  representing  slavery  as  disused  in  Europe. 
The  truth  is,  that  the  ancient  species  of  slavery 
by  frequent  emancipations  became  greatly  di- 
minished in  extent;  the  remnant  of  it  was  con- 
siderably abated  in  severity ;  the  disuse  of  the 
practice  of  enslaving  captives  taken  in  the 
wars'between  Christian  powers  assisted  in  pre- 
venting the  fixture  increaseof  domestic  slavery  ; 
and  in  some  countries  of  Europe,  particulariv 
England,  a  still  more  effectual  method,  whicti 
I  shall  explain  hereafter,  was  thought  of  to  per- 
fect the  suppression  of  it.  Such  was  the  ex- 
piring state  of  domestic  slavery  in  ^^^^^  q^  ^^ 
Europe  at  the  commencement  of  mesne naTMy 
the  sixteenth  century,  when  the  '■**"««*«^ 
discovery  of  America  and  of  the  western  and 
eastern  coasts  of  Africa  gave  occasion  to  the 
introduction  of  a  new  species  of  slavery.  It 
took  its  rise  from  tbe  Portuguese,  who,  in  order 
to  supply  the  Spaniards  with  persons  able  to 
sustain  the  fatigue  of  cultivating  their  new 
possessions  in  America,  particularly  the  islands, 
opened  a  trade  between  Africa  and  America 
for  the  sale  of  negro  slaves.  This  disgraceful 
commerce  in  the  human  species  is  said  to  have 
begun  in  tbe  year  1508,  when  the  first  impor- 
tation of  negro  slaves  was  inade  into  Hispaniola 
from  the  Portuguese  settlements  on  the  western 
coasts  of  Africa  (y).  In  1540  the  emperor 
Charies  the  fifth  endeavoured  to  stop  the  {>ro- 
gress  of  the  negro  slavery,  by  orders  that  all 

(t)  See  his  book  De  Republic^,  cap.  5,  de 
imperio  servili. 

(t)  Jur.  Gent.  cap.  de  servitute. 

(u)  Jur.  Germ,  de  statu  servorum. 

(w)  Life  of  the  emperor  Charles  the  Sth, 
vol,  1. 

(x)  Observations  on  the  distinction  of  ranks 
in  civil  society.  See  also  Tayl.  Elem.  Civ.  L. 
434  to  439. 

(Vj  Ander.  Hist,  Comm.  v.  1,  p.  336. 
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tU?ft  10  the  Americin  blet  shoold  be  made 
free ;  aod  thev  were  ■ceonlin^ly  iiiaDnmiUed 
by  Le^uct  the  governor  of  the  couotry,  oo 
condition  orcontiniiinif  to  labour  for  their  mat- 
ten.  But  thii  attempt  proted  untuecetaful, 
and  00  Lag^atca's  return  to  8|uiin  domestic 
■1a?ery  revived  ami  flouriahed  ai  before  (f). 
The  expedient  of  ha? iof^  slaves  for  labour  in 
AoKrica  was  oot  lonif  peculiar  to  the  Spaniards ; 
bein^ir  afterwards  adopted  by  the  other  Euro- 
peans, as  they  ao^uired  poaseesions  there.  Id 
contequeoce  of  this  n^eral  practice,  negroes 
are  become  a  very  conKiderable  article  in  the 
commerce  between  Africa  and  America ;  and 
domestic  slavery  has  taken  so  deep  a  root  in 
most  of  our  own  American  colonies,  as  well  as 
in  those  of  other  nations,  that  there  is  little 
probability  of  ever  aeeing  it  generally  snp- 
]»res5ed. 
tte  Attempt  Here  I  conclude  my  observa- 

St"ijLJe""of  *'*''"  ^  domestic  slavery  in  ge- 
M<f«ri1I!io  oeral.  I  have  exhibited  a  view 
^aSait "       ^^  1^*  oatiire,  of  its  bad  tendency, 

of  its  origin,  of  the  arguments  for 
and  agaiost  its  justice,  of  its  decline  in  Europe, 
and  the  introduction  of  a  new  slavery  by  the 
European  nations  into  their  American  colonics. 
I  shall  now  eiamine  the  attempt  to  obtrude 
this  new  slavery  into  England.  And  here  it 
will  be  materialto  observe,  that  if  on  the  de- 
clension of  slavery  in  this  and  other  countries 
of  Europe,  where  it  is  discountenanced,  no 
means  had  been  devised  to  obstruct  the  ad- 
inissioo  of  a  new  slavery,  it  would  have  been 
▼ain  and  fruitless  to  have  attempted  supeneding 
tbe  ancient  species.  But  I  hope  to  prove, 
Argnacatt  la  ^^^  ^ur  anccstors  St  Icast  were 
'ETuw?  not  so  short-sighted  ;  and  that  long 
BiifiM4  will  and  uninterrupted  usage  has  esta- 
w!i£!lW-      bli<hed  rules,  as  effectual  to  prevent 

the  revival  of  slavery,  as  their  hu- 
manitv  was  successful  inooce  suppressing  it. 
I  shall  eodeavoor  to  shew,  that  the  law  of 
England  never  recognized  any  aperies  of  do* 
meatic  slavery,  except  the  ancient  one  of  viU 
lenage  now  expired,  and  haa  sufficiently  pro- 
vided against  the  introduction  of  a  new  slavery 
under  the  name  of  villenage  (a)  or  any  other 
denomination  whatever.  This  proposition  I 
hope  to  demonstrate  from  the  following  consi- 
derations. 

1.  Anoani  1*  1  apprehend,  that  this  will  ap- 
IffLSrf  P^**^  to  be  the  law  of  England  from 
■■kim  ude      the  toanner  of  making  title  to  a 

The  only  slavery  onr  law-books  take  tbe 
least  notice  of  is  that  of  a  villein  ;    by  whom 
was  meant,  not  the  mere  tenant  by  villein  ser- 
vices, who  might  be  free  in  his  person,  but  the 
villein  in  blood  and  tenure;  and  as  the  English 

(m)  See  Bodin  de  Republic,  lib.  1,  c.  5. 

(a)  Villenage  is  used  to  express  sometimes 
the  tenure  of  lands  held  by  villein -services,  ind 
■ometimes  the  personal  bondage  of  the  villein  ; 
but  throughout  this  argimicat  it  if  applied  in 
«h«lstt«feMe<Hilj. 
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law  has  no  provisions  to  regulate  any  other 
slavery,  therefore  no  shivery  can  be  lawful  in 
England,  except  such  as  will  consistently  fall 
under  the  denominstion  of  villenage. 

The  condition  of  a  villein  had 
most  of  the  incidents  which  I  have  Jj  JSS?* 
before  described  in  ffiving  the  idea 
of  slavery  in  general.  His  service  was  uncer- 
tain and  indettriiiinate,  such  ss  his  lord  thongbt 
fit  to  require;  or,  ss  some  of  our  ancient 
writers  (b)  express  it,  he  knew  not  in  the  evening 
what  be  was  to  do  in  tbe  morning,  he  was 
boHud  to  do  whatever  he  was  ctunniaiided.  Ho 
was  liiible  to  beating,  iniprimninFnt,  and  every 
other  chastisement  his  lord  miffht  iirt-scribe,  ex* 
cept  killing  and  maiming  (r).  He  whs  incafiablo 
of  acquiring  property  for  his  own  benefit,  tb« 
rule  being  *quic«uid  arquiriiur  servo,  acquiritur 
domino'  {d).  He  was  himself  the  8ul*|fct  of 
property  ;  as  such  saleable  nnd  transmissible. 
If  he  was  a  villein  rcginlant,  he  passed  with 
the  msnor  or  land  to  which  he  was  aoneied, 
but  might  lie  severed  at  the  pleasure  of  hie 
lord  (c)  If  he  nas  a  villein  in  gross,  he  was  aa 
hereditament  or  a  chattel  real  according  to  hit 

(b)  See  the  eitracts  from  them  in  Co.  LitL 
116,  b. 

(c)  See  Termes  de  la  Ley,  edit  of  1567, 
voc.  Villenage^Oid  Tenures,  cap.  Villenage— 
Fitxh.  Abr.  Coron.  17.— 2  Ro.  Abr.  1.— S  Inel. 
45.— and  Co.  Litt.  126,  197. 

(d)  Co.  Litt.  117,  a. — Tbe  words,  in  plead* 
ing  seizin  of  villein-service,  are  very  expreo* 
sive  of  the  lord's  |>ower  over  the  villein's  pro* 
perty.  In  1  £.  8,  4,  it  is  pleaded,  that  th« 
lord  was  seized  of  the  villein  and  his  ancestors 

*  come  affaire  rechat  de  char  et  de  aank  ct  de 

*  fille  marier  et  de  eux  tailler  haut  et  has.  Ace.' 
The  form  in  5  E.  S,  157,  is,  *  come  de  noa  ?i<- 

*  leynes  en  fesant  de  luy  notre  provost   ea 

*  p'oant  de  luy  rechat  de  char  et  de  saonk  d 
'  redemption  pur  fille  et  fitz  marier  de  lay  d 
'  de  cea  aunc  et  a  tailler  liaot  et  has  a  nolr# 
'  volente.*  In  the  first  of  the  above  Ibms 
there  is  evidently  a  misprint ;  and  the  readns^ 
ahonld  be  '  a  ffaire  recnat'  instead  of  '  affairs 
'  rechat.*  As  to  the  word  '  proveet*  in  lbs 
second  form,  it  seems  to  signify  *  plimder,'  asd 
perhapa  the  print  should  be  *  proie*  or  *  pro3r«P 
lustead  of  *  provost.'  I  was  led  to  this  eon- 
jecture  by  the  following  proverb  in  Cotirrave*ii 
French  bicttonary,  *  qui  a  le  vilain  u  a  is 

*  proye.'  See  Cotgr.  edit,  of  167S,  voc.  proyt. 
However,  in  the  Latin  Entries  the  word  *  pro* 
'  vost'  is  translated  '  propositum,'  which  id  a 
barbarous  sense  of  the  word  may  be  oooatmsd 
to  signify  *  will'  or  *  pleasure,'  and  will  iQak« 
the  pasaage  intelligible.  In  some  Entries  *  pvo- 
'  vost'  is  translated  '  propositus ;'  but  this  word 
cannot  be  understood  in  any  sense  that  will 
make  this  use  of  it  intelligible. 

Tbe  forms  of  pleading  aeizin  of  villein -ser- 
vices in  tbe  Latin  Entries  are  very  aimilar  to 
those  I  hsve  extracted  from  tbe  yesf^hooks* 
See  Rast.  Entr.  401,  a. 

(e)  Litt  NCt.  191. 
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lord*t  iBtomt ;  bong  defeeodiUe  to  the  heir 
where  the  lord  wu  abiolule  owner,  ana  trane- 
nuMiUe  to  the  eiectitor  where  the  lord  had 
only  a  term  of  vean  in  him  (/).  Lastly,  the 
alarerjr  eitended  to  the  issue,  if  hoth  parents 
were  Tilleins,  or  if  the  father  only  was  a  villein  ; 
our  law  derif  ing  the  oondition  of  theehild  from 
thai  of  the  father,  contrary  to  the  Roman  law,  in 
which  the  role  w%a  partus  §equitw  ventrem  (g^. 
The  oriffin  of  villenage  it  prinei- 
'tSS^  ""^   pally  (k)  to  bederired  from  the  wars 

between  our  British,  Saxon,  Danish 
and  Norman  ancestors,  whilst  they  were  con- 
teodhiff  for  the  possession  of  this  country. 
Judge  riulierbert,  in  his  reading  on  the  4th  of 
Sdw.  1,  Stat.  1.  entitled  Exienta  maneriiy  sup- 
poses ?iUeosge  to  havecommeiiced  at  the  Con- 
ouesl,  by  the  distriliotion  then  made  of  the 
lorfeited  lands  and  of  the  Taiiguished  inha- 
bilants  resident  upon  them  (i) .  But  there  were 
■Musy  bondmen  in  England  oefore  the  Conquest, 
as  appears  by  the  Anglo  Saxon  laws  regulating 
them ;  and  therefore  it  would  be  nearer  the 
truth  to  attribute  the  origin  of  t illeins,  as  well 
to  Um  preceding  wars  and  revolutions  in  this 
eoantry,  as  to  the  eflecU  of  the  Conquest  (k). 

Aftei^the  Conquest  many  things 
SSSlr^        happily  concurred,  first  to  check 

the  progress  of  domestic  slar ery  in 
England,  and  finally  to  suppress  it.  The  cruel 
custom  of  enslaving  captives  in  war  being  abo- 
lished, from  that  time  the  accession  of  a  new 
lace  of  villeins  was  prevented,  and  the  buma- 
BUy,  policy,  and  necessity  of  the  times  were 
eootinually  wearing  out  'the  ancient  race, 
gesaetimes,  no  doubt,  manumissbns  were  freely 
graatcd ;  but  they  probably  were  much  oftener 

(/)  Bro.  Abr.  Villenage,  60.— Co.  Litt.  117. 

(g)  Co.  Litt.  ISS.  Antiently  our  law  aeems 
to  have  been  very  uncertain  in  this  respect. 
See  Glaav.  lib.  5,  c.  6.  Mirr.  c.  S,  s.  38.  Britt. 
c  91.  But  the  writers  in  the  reign  of  Henry 
the  6th  agree,  that  our  law  was  as  here  repre- 
■CDtcd ;  sod  from  the  plea  of  bastardy,  wnich 
was  held  to  be  a  peremptory  answer  ta  the  al- 
legation of  villenage  so  early  as  the  reign  of 
Edward  the  9d,  1  conjecture,  that  the  law 
was  settled  in  the  time  of  his  father.  See 
Fortesc  Laud.  Leg.  Aogl.  c.  49.  Liit.  sect  187. 
—43  B.  3, 4,  and  Bro.  Abr.  Villeoage,  7. 

(k)  1  do  not  say  wholly,  because  probably 
tbcro  i»ere  anme  >laves  in  England  before  tlie 
first  arrival  of  the  Saxons ;  and  also  they  and 
the  Danes  might  bring  seme  few  from  their 
country 


(i\  See  the  extract  from  Fitzherbert's  read- 
ing m  Barriogt.  Observations  on  Ant.  Stat.  3d 
edit.  p.  937.* 

(k)  See  Spiflm.  Gloss,  voc.  Lazzi  et  Senrns. 
Suron.  on  Gavflk.  65,  and  the  index  to  Wilk. 
Lsg.  Saxon,  tit.  Servua. 

*  Concerning  the  antiquity  of  villenage,  see 
something  in  **  A  Discourse  uf  Tenures,"  said 
to  be  written  by  sir  Walter  Raleigh,  published 
in  Gutch's  CoUectaoea  Curiosa,  vol.  1,  p.  §0, 


extorted  during  the  rage  of  the  civil  wars,  so 
frequent  before  the  reign  of  Henry  the  7th, 
about  the  forma  of  the  constitution  of  the  sue- 
cession  to  the  crown.  Another  cause,  which 
greatly  contributed  to  the  extinction  of  villen- 
ai;e,  was  the  discoorsgement  of  it  by  the  courts 
of  justice.  They  always  presumed  in  favour 
of  liberty,  throwing  the  *  onus  probsndi'  upon 
the  lord,  as  well  In  the  writ  of  Homine  Aeple- 
giando,  where  the  villein  was  plaintiff,  as  in 
the  Native  Habeodo,  where  he  was  defen- 
dant (/).     Nonsuit  of  the  lord  after  appearance 

(I)  See  Lib.  Intrat.  176,  a.  177,  b.  6e  Bro. 
Abr.  Villenage,  06,  It  seems  however,  that  if 
alter  a  Native  Habendo  brought  by  the  lord, 
the  villein,  instead  of  waiting  for  the  lord's 
proceeding  upon  it,  sued  out  a  Libertate  Pro- 
iwada  to  remove  the  question  of  villenage  for 
trial  before  the  justices  in  eyre,  on  the  return- 
of  it  he  was  to  produce  some  proof  of  his  tree 
condition ;  and  that  if  he  failed,  he  and  hia 
pledges  were  amerced.  But  this  fsilure  did 
not  entitle  the  lord  to  sny  benefit  firom  his  Na- 
tive Habendo,  and  therefore,  if  he  proceeded 
in  it,  and  could  not  prove  the  villenage,  the 
judgment  was  for  the  villein ;  or  if  the  lord  did 
not  proceed,  a  nonsuit,  which  was  equally  fatal 
to  the  lord's  claim,  was  the  necessary  cense 
qnence.  See  47  H.  3.  It.  Dev.  Fitz.  Abr. 
Villenage,  39.  In  truth,  the  rrquisttion  of 
proof  from  the  villein  on  the  Libertate  Pro- 
banda, aod  the  amercement  for  want  of  it, 
seem  to  have  been  mere  form ;  for,  as  Fitz- 
herbert  says,  in  explaining  the  effect  of  the 
Libertate  Probanda,  *'  the  record  shall  be  sent 
before  the  justices  in  eyre,  an^  the  lord  shall 
declare  thereupon,  and  the  villein  ahall  make 
his  defence  and  plead  thereunto,  aod  the  villein 
shall  not  declare  upon  the  writ  de  Libertate 
Probanda,  nor  shall  sny  thing  be  done  there- 
upon ;  for  that  writ  is  but  a  Supersedeas  to 
surcease  for  the  time,  and  to  adjourn  the  record 
and  the  writ  of  Nativo  Habeodo,  before  the 
justices  in  eyre.**  Fitz.  Nat.  Br.  77,  D.  Upon 
the  whole  therefore  it  may  I  think  be  safely 
asserted,  that  in  all  cases  of  villenage  tlie 
*  onus  probandi'  was  laid  upon  the  lord. 

The  several  remedies  sgainst  and  for  one 
claimed  as  a  villein  are  now  so  little  under- 
stood, that  perhaps  a  short  acconni  of  them 
may  be  acceptable ;  more  particularly  as,  by 
a  nghi'conception  of  them,  it  will  be  more  easy 
to  determine  on  the  force  of  the  argument 
drawn  against  the  revival  of  slavery  from  the 
ruirs  concerning  villenage. 

The  lord's  remedy  foe  a  fugitive  villein  was, 
either  by  seizure,  oi  by  suing  out  a  writ  of 
Nativo  Habendo,  or  f^eit^y,  as  it  is  some- 
times called. 

■  1.  Ifthe  lord  seized,  the  villein's  most  ef- 
.fectual  mode  of  recovering  liberty  was  by  the 
writ  of  Homine  Replegiaudo ;  whicli  had  creat 
advantage  over  the  wr't  of  Habeas  Corpus. 
In  the  Habeas  Corpus  the  return  omooi  be 
contested  by  pleading  against  the  truth  ol'  it, 
and  consequently  on  a  Habeas  Corpus  the 
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in  a  Nativo  Habendo,  which  was  the  writ  for 
•swriiiii^  the  title  of  slatery,  was  a  bar  to  an- 
other Nativo  Habendo,  and  a  perpetual  enfran- 
cbiMinent ;  but  nonsuit  of  the  ▼illcin  after  ap- 
peuFHUce  in  a  libertate  Probanda,  which  was 
one  ot'ilie  writs  for  asserting^  the  claim  of  liberty 
a|;aiiist  the  lurd,  was  no  bar  to  another  writ  of 
the  like  kind  (m).  If  two  ptaintiflif  joined  in  a 
Nativn  I!nl)eDdo,<uonsuit  of  one  was  a  nonsuit 
of  both ;  bill  it  was  otherwise  in  a  Libertate 

question  ot'iibertv  cannot  ^o  to  a  jury  fur  trial ; 
Ibouvrh  indeed  the  |Nirty  niakini^  a  faike  return 
is  liable  to  an  action  for  damages,  and  punish - 
able  by  the  Court  for  a  contempt;  and  the 
Court  ii'ill  hear  affidavits  a^inst  the  truth  of 
the  return,  and  it'  not  bali^tied  with  it  restore 
the  party  to  hisf  liberty.  Therefore,  if  to  a 
IJalipas  Corpus  villcnaf;e  was  returned  as  the 
cauie  of  detainer,  the  person  for  \i  horn  the  writ 
was  sued  at  the  utmost  could  only  have  ob- 
tained his  liberty  for  the  time,  and  could  not 
have  had  a  rrcular  and  final  trial  of  the  ques- 
tion. But  in  the  llomine  lleplegiando  it  was 
othemiiie;  for  if  vdlenage  was  returned,  an 
Alias  issued  directing  the  sheriff  to  replevy  the 
party  on  his  {jj^ivinnf  security  to  answer  tlie 
claim  of  villenage  afterwards,  and  the  plaintiff 
might  declare  for  false  imprisonment  and  lay 
damages,  and  on  the  defendant's  pleading  the 
▼illenage  had  the  same  opiMirtunity  of  contest- 
ing it,  as  when  impleaded  by  the  lord  in  a 
Maiivo  llaliendo.  i>ee  Fitzh.  N.  Br.  66.  F. 
et  Lib.  Intrat.  176,  a.  177,  b. 

2.  If  the  lord  sued  out  a  Natifo  Habendo, 
and  the  villenage  was  denied,  in  which  case 
the  sheriff  could  not  seize  the  villeiu,  the  lord 
was  then  to  enter  his  plaint  in  the  county 
court ;  and  as  the  sheriff  was  not  allowed  to 
try  the  question  of  villenage  in  his  courts  the 
lord  could  not  have  any  benefit  from  the  writ, 
Writhout  removing  the  cause  bv  the  writ  of 
Pone  into  the  King's- bench  or  Common  Pitas. 

tFor  the  count,  pleading  and  judgment  in  the 
Jativo  Habendo  after  the  removal,  see  Rast. 
Entr.  436, 437 .]  It  is  to  be  observed,  that  the 
lord's  right  of  seizure  continued  notwitjistand- 
ing  his  havini^  sued  out  a  Native  Habendo, 
unless  the  f  illeni  brought  a  Libertate  Probanda. 
This  writ,  which  did  not  lie  except  upon  a 
Mativo  Habendo  previously  sued  out,  wan  for 
removal  of  the  lord's  plaint  in  the  Nativo  Ha- 
bendo  for  trial  before  the  justices  in  eyre  or 
those  of  the  King's  bench,  and  also  for  pro- 
tecting the  villein  from  seizure  in  the  mean 
time.  This  latter  effect  seems  to  have  been 
the  chief  reason  for  suing  out  the  Libertate 
Probanila;  and  therefore  after  the  S5th  of 
Edw.  3,  Stat.  5,  c.  18,  which  altered  the  com- 
mon law,  and  gives  a  power  of  seizure  to  the 
lord,  notwithstanding  the  pendency  of  a  Liber- 
tate Probanda,  that  writ  probably  fell  much 
JHto  ckisuse,  though  subsequent  cases,  in  which 
it  was  brought,  are  to  be  found  in  the  year- 
books. See  Fitzh.  Nat.  77,  to  79,  and  1 1  Hen. 
4,49. 
(m)  Co.  Liu.  139. 
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Probanda  (n).  The  lord  could  not  prosecute  for 
more  than  two  villeins  in  one  Native  Habendo ; 
but  any  number  of  villeins  of  the  same  hho4 
might  join  in  one  Libertate  Probanda  (o).  Ma* 
numissions  were  inferred  from  the  ali|fhtest 
circumstances  of  roisuke  or  negligence  m  the 
lord,  from  every  act  or  omission  lihich  legal 
refinement  could  strain  into  an  acknowledg- 
ment of  the  villein's  liberty.  If  the  lord  vested 
the  ownenihip  of  lands  in  the  villein,  received 
homage  from  him,  or  gave  a  bond  to  bim,  he 
was  enfranchised.  Huffering  the  villein  to  bt 
on  a  jury,  to  enter  into  religion  and  be  |»ro- 
fesseJ,  or  to  stay  a  year  and  a  day  in  ancient 
demesne  witbnotclaim.  were  enfranchisemeota. 
Brinsfing  ordinary  actions  against  him,  joining 
with  him  in  actions,  answering  to  his  actions 
witliout  protestation  of  villenage,  iuipsriing  in 
them  or  assenting  to  his  imparlance,  or  suffer- 
ing him  tobe  vouclied  without  counter- pleading 
the  voucher,  were  also  enfranchisementi 
by  implication  of  law  (»).  Most  of  the  eon- 
structire  manumissions  1  have  mentioned  were 
the  received  law,  even  in  the  reign  of  the  first 
Edward  {g).  I  have  been  the  more  particular 
in  enumerating  these  instances  of  extraordinary 
favour  to  liberty ;  because  the  anxiety  of  oar 
ancestors  to  emancipate  the  ancient  villeins,  •• 
well  accounts  for  the  estsblishment  of  any  rules 
of  law  calculated  to  obstruct  the  introduction  of 
a  new  stock.  It  waa  natural,  that  the  sanM 
opinions,  which  influenced  to  discountenance 
the  former,  shoukl  lead  to  the  prevention  of 
the  latter. 

I  shall  not  attempt  to  follow  vil- 
lenage in  the  several  stages  of  its  ^^Jl^^ 
decline ;  it  being  sufficient  here  to 
mention  the  time  of  its  extinction,  which,  at 
all  agree,  hapiiened  about  the  latter  end  of 
Elizabeth's  reign  or  soon  after  the  acceasioo  of 
James  (r).  One  of  the  last  instances,  in  which 
villenage  was  insisted  u|>on,  wss  Crouch's  caie 
reported  in  Dyer  and  other  books  (<).  An  en- 
try having  been  made  by  one  Butler  on  some 
Isnds  purchaiied  by  Crouch,  the  question  was, 
whether  he  was  Butler's  villein  regsrdant; 
and  on  two  special  verdicts,  the  one  m  eject- 
ment Mich.  iUh  and  10th  Eliz.  and  the  other 
in  assize  Easter  11th  Eliz.  the  claim  of  vil* 
lenage  was  disallowed,  one  of  the  reasons  given 
for  the  judgment  in  both  bring  the  want  of 
seizing  of  the  villein*s  person  within  60  (/) 
vears,  which  is  the  time  limiteil  by  the  3Sd  of 
Hen.  8,  chap.  S,  in  all  cases  of  hereditaments 

(n)  Co.  Lift.  139. 

(o)  Fitzh.  Nat.  Br.  78,  C.  D. 

(p)  See  Litt.  sect  203  to  209,  and  3  Ro. 
Abr.  735, 736,  and  737. 

(q)  See  Britt.  cap.  31,  and  Mirr.  cap.  9, 
sect.  38. 

(r)  SeesirThomas  Smith's  Commonwealth, 
b.  3,  c.  10,  and  Barringt.  Obsen*.  on  Ant.  8lat. 
3d  ed.  p.  832. 

(t)  See  Dy.  266,  pi.  11,  and  283,  pi.  32. 

(t)  Accord.  Bro.  Read,  on  the  Stat,  of 
Lioniut  33  Heo.  8,  page  17. 
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clftiiiicd  hf  preKription  (n).  Tbii  ii  generally 
uid  to  lM?e  been  the  last  cafe  of  Tillena^ ; 
but  tbere  are  foar  aobsequent  caaei  id  priot. 
One  was  in  Hilary  18tb  of  Elisabeth  (w) ; 
•aoCher  was  a  iadfi^ment  in  £ister  Itt  of 
JaoMs  (jr) ;  the  third,  which  was  never  deter- 
miaM,  happen^l  in  Trinity  8th  of  James  (y) ; 
■nd  the  fourth  was  so  late  as  Hilary  15th  of 
Jamea  (f).  From  the  15th  of  James  the  1st, 
being  more  than  150  years  ago,  the  claim  of 
▼iUcnage  has  not  been  heard  of  in  our  courts 
of  justice ;  and  nothing  can  be  more  notorious, 
tban  that  the  race  of  persons,  who  were  once 
the  ol^ects  of  it,  was  about  that  time  com- 
pletely worn  out  by  the  continual  and  united 
operation  of  deaths  and  manumissions. 

Bat  though  f  illenage  itself  is  obselete,  yet 
fortunately  those  rules,  by  which  the  claim  of 
it  was  regulated,  are  not  yet  buried  in  obliTion. 
TbcM  the  industry  of  our  ancestors  has  trans- 
mitted ;  nor  l«ft  us  their  posterity  despise  the 
rcfereiul  legacy.  By  a  strange  progress  of 
banan  affairs,  the  memory  of  slaf  ery  expired 
BOW  fumislies  one  of  the  chief  obstacles  to  the 
introduction  of  slavery  attempted  to  be  revived ; 
and  the  venerable  reliqoes  of  the  learning  re- 
lative to  villenage,  so  long  consigned  to  gratify 
the  investigating  curiosity  of  the  antiquary,  or 
used  as  a  splendid  appendage  to  the  orna- 
ments of  the  scholar,  must  now  be  drawn  forth 
from  their  faithful  repositories  for  a  more  noble 
purpose;  to  inform  and  guide  the  sober  judg- 
oient  of  this  Court,  and  as  1  trust  to  preserve 
this  country  from  the  miseries  of  domestic  sla- 
very. 

Littleton  (a)  says,  every  villein 
is  either  a  villein  by  title  of  pre- 
acription,  to  wit  that  he  and  his  an- 
cestors have  bef>n  villeins  time  out 
of  memory,  or  he  is  a  villein  by  his  own  con- 
finsion  in  a  court  of  record.  And  in  another 
place  (^),  his  description  of  a  villein  regardant 
and  of  a  villeiu  in  {iwss  shews,  that  title  can- 
not be  made  to  either  without  prescription  or 
oonfesaion.  Time  whereof  no  memory  runs 
to  the  coBtrar)',  is  an  inseparable  incident  to 
every  prescription  (c) ;  and  therefore,  according 
to  Uttleton's  account  of  villenage,  the  lord 
mnat  prove  the  slavery  ancient  and  immemo- 
rial ;  or  the  villein  must  solemnly  confess  it  to 
be  so  in  a  court  of  justice.  A  still  earlier 
writer  lays  down  the  rule  in  terms  equally 

(u)  Before  this  statute  of  Hen.  the  8th,  the 
time  of  limitation  seems  to  have  been  the  coro- 
nation of  Hen.  3,  as  appears  by  the  form  of  the 
Nttivo  Habeodo ;  though  in  other  writs  of  right 
the  limitation  by  31  £.  1,  c.  39,  was  from  the 
commencement  of  the  reign  of  Rich,  the  1st. 

(w)  See  Co.  Eotr.  406,  b. 

(i)  Yelv.  «. 

(y )  This  case  is  only  to  be  found  in 
Haghes's  Abridgment,  tit.  Villenage,  pi.  23. 

(i)  Noy,  27. 

(a)  Sect  175. 

(b)  Sect.  181,  182,  k  iOi. 

(c)  UU.  sect.  170. 


itroDg.  No  one,  says  Britton  (il),  can  be  a  vUleiii 
except  of  ancient  nativity^  or  by  adknowledg* 
roent.  All  the  proceedings  in  cases  of  vilfenage, 
when  contested,  conform  to  this  idea  of  remote 
antiquity  in  the  alavery,  and  are  quite  irrecoo- 
cileaole  with  one  of  modern  commencement. 

1.  The  villein  in  all  such  suits  {e)  between 
him  and  his  lord  was  stiled  nativui  as  well  as 
villanut;  our  ancient (y)  writers  describe  a 
female  slave  by  no  other  name  than  that  of 
neif ;  and  the  technical  name  of  the  only  writ 
in  the  law  for  the  recovery  of  a  villein  is  equal- 
ly remarkable,  being  always  called  the  Nativo 
Habendo,  or  writ  of  neifty.  This  peculiarity 
of  denomination,  which  implies  that  villenage 
is  a  slavery  by  birth,  might  perhsps  of  itself  be 
deemed  too  slight  a  foundation  for  any  aoNU 
argument ;  but  when  combined  with  other  cir- 
cumstances more  decisive,  surely  it  is  not 
without  very  considerable  force. 

2.  In  pleading  villenage  where  it  had  not 
been  confessed  on  some  former  occasion,  the 
lord  always  founded  his  title  on  prescription. 
Our  year  books,  and  books  of  entries,  are  full 
of  the  forms  used  in  pleading  a  title  to  villeina 
regardant.  In  the  Humine  Replegiando,  and 
other  actions  where  the  j)lea  of  villenage  was 
for  the  purpose  of  shewing  the  plaintiff's  dis- 
ability to  sue,  if  the  villein  waa  regardant,  the 
defendant  alledged,  that  he  was  seized  of  such 
a  manor,  and  that  the  plaioiiffand  his  ancestora 
had  been  villeins  belonging  to  the  manor  time 
out  of  mind,  and  tliat  the  defendant  and  hie 

.  ancestors  and  all  those  whose  estate  he  had  in 
the  manor,  had  been  seized  of  the  nlaintiflTand 
all  his  ancestors  as  of  villeins  belonging  to  it  (g). 
In  the  Nativo  Habendo  the  form  of  making 
title  to  a  villein  regardant  was  in  suhatance  the 
same  (A).  In  fact,  regardancy  necessarily  im- 
plies prescription,  being  where  one  and  his  an- 
cestors have  lieen  annexed  to  a  msnor  time  out 
of  the  memory  of  man  (t).  As  to  villeins  in  gross, 
the  cases  relative  to  them  are  very  few  ;  and  I 
am  inclined  to  think,  that  there  never  was  any 
great  number  of  them  in  England.  The  au- 
thor of  the  Mirroir  {k),  who  wrote  in  the  reign 
of  Edward  the  2d,  only  mentions  villeins  regard- 
ant :  and  sir  Thomas  Smith,  who  was  secre- 
tary of  state  in  the  reign  of  Edwanl  the  CXh^ 
says,  that  in  his  time  he  never  knew  a  villein 
in  gross  throughout  the  realm  (/).    However, 

(d)  *  Nul  ne  poit  estre  villeyn  forsque  do 
*  auncienne  nativile  ou  par  recognizance.* 
Britt.  Wing.  ed.  cap.  31,  p.  78. 

(e)  See  the  form  of  the  writs  of  Nativo  Ha- 
bendo and  Libertate  Probanda,  and  also  of  tlie 
Alias  Homioe  Replegiando,  where  on  the  first 
writ  the  sheriff  returns  the  claim  of  villenage. 

(f)  Brif.  cap.  31  &  Litt.  sect.  186. 

(g)  See  lUst.  Entr.  tit.  Homine  Reple<* 
giando,  373,  &  Lib.  Intrat.  56. 

(h)  See  the  form  in  Lib.  Intrat.  97,  &  Rest 
Entr.  401. 

(i)  This  is  agreeable  to  what  Littleton  says 
in  sect.  1812:  (k)  Mirr.  c.  2,  §  38. 

(I)  Smith's  Commonwealth,  b.  S,  c  10. 
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ifteraloof  laarcb,!  do  find  placet  id  the  yatr- 
boolu,  where  the  fonn  of  allcogiiig  filleoage  in 
groMii  expreMedy  not  in  fulltermt,  but  iua 
general  way ;  and  in  all  the  caaea  I  ba?e  yet 
aeen,  the  f  ulenage  ia  alledged  io  ike  aneettora 
of  the  peraon  against  whom  it  was  pleaded  (m), 
and  in  one  of  them  the  words  *  time  beyond 
memory'  (a)  are  added.  Bot  if  precedents  had 
been  wanting,  the  aathority  of  Littleton,  ac- 
cording to  wnom  the  title  to  rillenage  of  each 
kind,  unless  it  has  been  confessed  roost  be  by 

rcription,  would  not  haf  e  left  the  least  room 
supposing  the  pleadiog  of  a  preacription 
less  necessary  on  the  claim  of  ? illeins  in  gross 
than  of  those  regardant. 

S.  The  kiod  of  evidence,  which  the  law  re- 
quired to  prove  YiUenage,  and  allowed  in  dis- 
proof of  it,  is  only  applicable  to  a  slavery  in 
Uood  and  family,  one  uninterruptedly  trans- 
mitted through  a  long  line  of  ancestors  to  the 
person  against  whom  it  was  alleged.  On  the 
lord's  part,  it  was  necessary  that  he  should 
prove  the  slavery  against  his  villein  by  other 
▼illeins  of  the  same  blood  (o),  such  as  were 
descended  from  the  same  common  male  stock, 
and  would  acknowledge  themselves  villeins  to 
the  lord  ( ;>  )•  or  those  from  whom  he  derived 

(m)  See  1  £.  2,  4.-5  E.  2,  15.— 7  E.  «, 
942~,  &  11  £.  2,  341.  In  13  £.  4, 2,  b.  pi.  4,  & 
3  b.  pi.  11,  there  is  a  case  io  which  villena^e  in 
gross  is  pleade<l,  where  one  became  a  villein  in 
ffross  by  severance  from  the  manor  to  which  he 
bad  been  regardant.  This  being  the  ooly  case 
of  the  kind  I  have  met  with,  1  will  state  so 
much  of  it  from  the  year  book  as  is  necessary 
to  shew  the  manner  of  pleading.  In  trespsss 
the  defendant  pleads,  that  a  manor,  to  which 
the  plaintiff's  father  was  a  villein  regardant, 
was  given  to  an  ancestor  of  the  defendant  io 
tail;  and  that  the  manor  descended  to  Cecil 
and  Catharine ;  and  that  oo  partition  between 
them,  the  villein  with  some  lands  was  allotted 
to  Cecil,  and  the  manor  to  Catharine  ;  and  then 
the  defemlant  conveyed  the  villein  from  Cecil 
to  himself  as  heir. 

(n)  11  E.  2,344. 

(o)  SeeBro.  Abr.  Tillenage,  66  Reg.  Br. 
87,  a.  Old  Nat.  Br.  43,  b.  Fitz.  Abr.  Ville- 
oage,  38,  39.  A  bastard  was  not  recciTable  to 
prove  villenage,  13  £.  1.  It.  North.  Fitzh. 
Abr.  36,  &  Britt.  Wing.  edit.  82,  a. 

(p)  In  Fitzherbert's  Nature  Brevium,  79. 
B.  it  is  said,  that  the  witnesses  must  acknow- 
led{^  themselves  villeins  to  the  plaintiff  in  the 
Native  Habendo ;  and  there  are  many  autho- 
rities which  favour  the  opinion.  Sm  Glanv. 
lib.  5,  c  4.  Britt  Wing.  ed.  81,  a.  19  Hen.  6, 
99,  b.  OUl  Tenures,  chap.  Villenage;  and 
the  form  in  which  the  confession  of  villenage 
bv  the  phuntiff's  witnesses  is  recorded,  in  Rast. 
£ntr.  tit.  Native  Habendo,  401,  a.  However, 
it  must  be  confessed,  that  in  Fitzherbert  the 
opinion  is  delivered  with  a  guare ;  and  it  is  so 
irreconciUble  with  the  lord's  right  of  granting 
villeins,  as  it  is  stated  by  Littkton,  atat.  181, 
that  I  will  not  ioaiit  upon  it  hara. 


his  title ;  and  at  least  two  witiieM(9(f)  af  thia 
description  were   requisite  for   the   purpoae. 

(q)  Fitah.  Nat.  Br.  78,  H.  &  Fiuh.  Abr. 
Villenage,  36  &  37.— Also  Brittoo  saya,  '  uo 

*  oMsle  sauna  plusurs  neat  mie  recaivabla.* 
Britt.  Wiogate's  ed.  p.  89.  It  is  remarkabla 
that  females,  whether  sob*  or  married,  were  not 
receivable  to  prove  villenage  against  men. 
'  Sauok  de  on  home  ne  unit  ne  doit  estre  trie 

*  par  femmes.'  Britt.  Wing.  ed.  p.  82.  Tbm 
reason  assigned  is  more  antient  than  polite.  It 
is  said  to  be  <  pur  lour  fray  he,'  and  also  be- 


cause 
'feme 


a  man  '  est  plois  digne  i>ersoo  que  una 
>'  13  E.  1.  Fitzh.  Abr.  Villenage,  37.* 


I 


*  "  Antiently  in  Scotland  the  testimony  of 
women  was  not  admitted  in  any  case.    *  Ana 

*  woman  may  not  |>ass  upon  assize  or  be  wiineas, 
'  nather  in  ooy  instrument  or  contract,  nor  sit 
'  for  preiving  of  ane  persoun's  age.  Nevertbe* 
'  less  gif  thair  be  ony  contraverser  tuiching  the 

*  age  of  ony  persouo,  the  mother  or  the  nurica 
'  may  be  ressa>  it  as  wituessis  for  preiving  thair- 
<  of.'  "    Balfour's  Practicks,  p.  378. 

*'  By  our  constant  usage,  women  are  not 
admitted  as  instrumentary  witnesses,  and  aa 
universal  custom  is  law,  so  I  doubt  not  but  it 
will  be  a  nullity  in  anv  writing  that  is  atteatad 
by  witnesses,  who  are  both  or  even  one  of  them 
women.  And  though  the  set  1681,  mentions  a 
subscribing  witness  with  the  masculine  particle 
(he),  yet  that  without  the  subsequent  usage  ia 
not  exclusive  of  women."  Bankton's  Inst.  b. 
1,  tit.  1,  sect.  7. 

**  Of  old,  women  were  rejected  in  most  caaea, 
but  they  are  for  most  part  admitted,  unleaa 
where  the  parties  ought  to  have  called  wit- 
nesses, for  then  they  have  themselves  to  blame 
that  did  not  make  use  of  others  ;  and  therefore 
women  are  altogether  incompetent  witnesses  to 
deetis  of  parties,  testaments,  or  instruments  of 
notaries.'*     liankton,  bo<»k  4,  tit.  33,  s.  90. 

So  Stair  (book  4,  tit.  43,  s.  9,)  says,  that  in 
civil  cases  women  are  not  to  be  admitted  aa 
witnesses,  except  necesssry. 

Sir  George  Mackenzie  (Probation  by  Wit- 
nesses) says,  **  Women  regutariier  are  not  wit- 
nesses, neither  in  civil  or  cniuioal  cases  with  usi 
nor  should  they  make  as  much  faith  with  us,  m 
criminalibui.  The  reason  why  women  are  ez-^ 
eluded  from  witnes^iig,  rou»t  be  either  that 
they  are  subject  to  too  much  compassion,  and 
so  ought  not  to  be  more  received  in  criminal 
cases,  than  in  any  civil  casee ;  or  else  the  law 
was  unwilling  to  trouble  them,  and  thought 
it  might  learn  them  too  much  coo6dence,  and 
make  them  subject  to  too  much  familiantjf 
with  men,  and  strangers,  it'  they  were  necessi- 
tated to  vague  up  and  down  at  all  courts,  upon 
all  occasions."  See  his  Criminals,  title  26,  s.  4. 

Erskine  (book  4,  tit.  2,  sect.  2-i,)  iiistructa 
us,  that  wonoen  were  rather  exempted  than  da- 
barred  from  giving  testimony. 

Of  the  progress  of  the  relaxation  of  this  nila 
I  know  not  of  any  circumstantial  history. 

Mr«  Hume  (Comm.  chap.  13|)  and  Mr,  Bor- 
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Nay,  M  ttrict  «u  the  law  io  thii  retpect,  that 
IB  tba  Natiro  Habendo  the  defandaDt  waa  not 
oUiged  to  plead  to  the  claim  of  Tillenage,  oo- 
leaa  iba  loitl  at  the  time  of  declariii|^  od  hia 
title  brooght  hb  witneaaea  with  him  into  court, 
and  they  acknowledged  themaeWea  viileina, 
ami  awore  to  their  conaaoiqiioitT  with  the  dci* 
fisudaot  (r) ;  aod  if  the  plaintiff  failed  in  ad- 
ducing auch  pre? iooa  efidence,  the  judgment 
of  the  court  waa,  that  the  defendant  ahould  be 
free  fur  ever,  and  the  plaintiff  waa  amerced  for 
hia  fabe  claim  («).  In  other  actiona  the  pro- 
ductioD  of  auit  or  witneaaea  by  t^e  plaintiff, 
previonaly  to  the  defendant'a  pfeadiog,  fell  into 
dianse  aome  time  in  the  reign  of  Edward  the 
third ;  and  ever  aince,  the  entry  of  auch  pro- 
duction on  the  rolla  of  the  court  haa  been  mere 
form,  being  alwaya  with  an  Sec,  and  wiihont 
■amingtlie  wilneasea.  But  in  the  Natifo  Ha- 
bendo  the  actual  production  of  the  auit,  and 
alaotbe  examination  of  them,  onleaa  the  defen- 
dant releaaed  {t)  it  in  court,  continaed  to  be  in - 
dijipenaable  even  down  to  the  time  when  vil- 
leoage  (u)  expired. — Such  waa  the  aort  of  tea- 
timooy,  by  wnich  only  the  lord  could  support 
the  tKle  of  alavery  ;  nor  were  the  meana  of  de- 
feoce  on  the  part  of  the  Tillein  leaa  remarkable. 
If  he  could  prove  that  the  alavery  waa  not  in 
bia  bh>od  and  family,  be  intitled  bimaelf  to  li- 
berty. The  author  of  the  Mirroir  (w)  ez- 
preaaly  say  a,  that  proof  of  a  free  atock  was  an 
cffectoal  defence  againatthe  claim  of  Tillenage ; 
and  even  in  the  time  of  Henry  the  aecond  the 
law  of  England  waa  in  thia  respect  the  same, 
aa  appeara  by  the  words  of  Glan? ille.  In  hia 
dMpter  of  the  trial  (x)  of  liberty,  he  aaya,  that 

(r)  Fits.  Nat.  Br.  78,  H.  Fitzh.  Abr.  Ville- 
nage,  3)  Lib.  Intrat.  97.  Raat.  l^tr.  401. 
R^.  Br.  87. 

(»)  In  Fitzh.  Abr.  Villenage,  38,  there  la  an 
inatance  of  auch  a  judgment,  merely  for  the 
plaintiff^a  failure  in  the  production  of  hia  wit- 
neaaea at  the  time  of  declaring  on  hia  title. 

(i)  See  19  H.  6,  32  b.  a  case  in  which  the 
defendant  releaaes  the  examination  of  the  auit. 

(u)  The  laat  entry  in  print  of  the  proceed- 
ioga  in  a  NatiTO  Habendo  containa  the  names 
of  the  aecta  or  auit  produced,  and  their  acknow- 
ledgment of  villenage  on  oath.  See  the  caae 
of  Jemey  againat  Finch,  Hill.  18  Eliz.  C.  B. 
Co.  Entr.  406,  b.  (w)  Mirr.  c.  9,  §  38. 

(s)  Glanf .  lib.  5,  c.  4. 

salt  (Treatise  on  far.  branch,  of  the  Crim.  Law 
oTSootland,  chap.  17,)  have  cited  several  caaea, 
and  qooted  other  authorities,  from  which  it 
appears  that  the  rule  was  recognized  to  so  late 
m  period  as  the  beginning  of  the  18th  century. 
It  m  DOW  abrogate  (how  or  when  I  have  not 
secQ  distinctly  stated)  **  except*'  says  Mr.  Bur- 
nett, **  in  the  case  of  instrumentary  witnesses, 
where  women  are  in  practice  still  excluded. 
1  know  of  no  case,  however,  where  this  point 
waa  ever  argued,  or  reeeived  a  decision :  aod  it 
u  doubtful  whether  taoh  in  objection  would 
■owbattutainad." 


the  perm  claiaiing  it  shall  prodoee  •  plures  de 
prozimis  et  coosangiiineis  de  eodem  stipite 
ande  ipse  ezierat  ezeontes ;  per  quorum  tiber- 
tatea,  si  fuerint  in  curili  recognits  et  probatar, 
liberabitor  k  jogo  aervitntis  qui  ad  libertatem 
proclamator.'  But  the  specTaJ  defencea  which 
the  law  permitted  against  villenage  are  still 
more  obaervable ;  and  prove  it  beyond  a  con- 
tradiction to  be  what  the  author  of  the  Mirroir 
emphatically  atilea  it  (y),  k  slavery  of  ao  great 
an  antiquity  that  no  free  stock  can  be  found  by 
human  remembrance.  Whenever  the  lord 
aued  to  recover  a  villein  by  a  Native  Habendo, 
or  alledged  villenage  in  other  actions  as  a  dis- 
ability to  sue,  the  person  claimed  as  a  villein 
might  either  plead  generally  that  he  was  of 
free  condition,  and  on  the  trial  of  this  general 
issue  avail  himself  of  every  kind  of  defence 
which  the  law  permits  against  villenage ;  or 
he  might  plead  specially  any  aingle  net  or 
thing,  which  if  true  was  of  itaelf  a  legal  bar  Io 
the  claim  of  villenage,  and  in  that  caae  the 
lord  was  compellable  to  answer  the  special 
matter.  Of  this  special  kind  were  the  pleas  of 
bastardy  and  adventif.  The  former  waa  an  al- 
legation by  the  supposed  villein  that  either  him- 
self or  his  father,  grand-father  or  other  male 
ancestor,  waa  born  out  of  matrimony ;  and  this 
plea,  however  remote  the  ancestor  in  whom 
the  baatardy  was  alleged,  was  peremptorf  to 
tlie  lord ;  that  is,  if  true  it  destroyed  the  claim 
of  villenage,  and  therefore  the  lord  eonld  only 
support  his  title  by  denying  the  foct  of  bastardy. 
Thia  appears  to  have  been  the  law  Irom  a  great 
variety  of  the  most  ancient  aothorities.  The 
first  of  them  is  a  determined  case  so  early  aa 
the  13th  of  Edward  the  second  (i),  and  in  all 
the  subsequent  cases  (a)  the  doctrine  ia  received 
for  law  without  once  being  drawn  into  qoea- 
tion.  In  one  of  them  (6)  the  reason  why  baa- 
tardy is  a  good  plea  in  a  bar  agiinat  villenage 
is  expressed  in  a  very  peculiar  manner ;  tor 
the  words  of  the  book  are,  "  when  one  claima 
any  man  as  his  villein,  it  shall  be  intended  al- 
ways that  he  ia  his  villein  by  reason  of  stock* 
and  this  is  the  reason  that  there  shall  be  an  an- 
awerto  the  apecial  matter  where  he  alleges 
bastardy ;  becauae  if  hia  anceator  waa  a  Ma* 
tard,  he  can  never  be  a  villein,  unlesa  by  aob- 

(y)  *  Est  subjection  issuant  de  cy  grand  an- 
'  tiqoite,  que  nul  franke  ceppe  pnrra  estre  trova 
*  per  homaue  remembrance.'  Mirr.  e.  9, 
§28. 

(x)  13  E.  2,408. 

(a)  Hill.  19  £.  2.  Fitzh.  Abr.  Tillanaga, 
32.-39  £.  3,  36.— 43  E.  3,  4.— 19  Hen.  0, 
11  &  12.— 19  Hen.  6,  17.— Old  Tenorea, 
chap.  Villenage.— Co.  Lilt.  123,  a.  In  tha 
case  19  H.  6,  17,  there  is  something  on  tha 
trial  of  bastardy  in  cases  of  villenage,  explain- 
ing when  it  shall  be  tried  by  the  bishop's  oerti- 
ficate  and  when  by  a  jury.  See  on  the  sama 
subject  Fitzh.  Abr.  Villenage,  32,  &  Lib.  Intrat. 
35,  a.  which  latter  book  contains  the  record  of 
a  case  where  the  trial  waa  by  tho  bifbop. 

(bj  49  S.  3,  4. 
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•rquent  ftcknowkdgineot  id  a  court  of  record.** 
The  force  of  this  reason  will  appear  fully  on 
recollection,  tliat  the  law  of  En|;land  always 
derif  es  the  condition  of  the  issoe  from  that  of 
llie  father,  and  that  the  father  of  a  bastanl 
being  in  law  uncertain  (c),  it  was  therefore  im- 
possible to  pro? e  a  bastard  a  slave  by  descent. 
In  respect  to  the  plea  of  adventif,  there  is  some 
little  confusion  iu  the  explanation,  our  year- 
books i^ive  us,  of  the  persons  to  whom  the  de- 
scription of  adventif  is  applicable ;  but  the  form 
of  the  plea  will  best  shew  the  precise  meaniuj^ 
of  it.     It  alledij|[ed  (c/),  that  cither  the  |«rson 
himself  who  was  claimed  as  a  villeiu  regardant 
to  a  manor,  or  one  of  his  ancestorv,  was  born  in 
a   county  different  from   that  in  which  the 
manor  was,  and  so  was  free,  which  was  helil 
to  be  a  necessary  conclusion  to  the  plea.    This 
in  general  was  the  form  of  the  plea,  but  some- 
times it  was  more  particular,  as  in  the  follow- 
ing case  (r).     In  trespass,  the  defendant  pleads 
that  the  plaintiff  is  his  villein  regardant  to  his 
manor  of  Dale ;  the  plaintiff  replies,  that  his 
great-grandfather  was  born  in  C,  iu  the  county 
of  N,  and  from  thence  went  into  the  county  of 
8,  and  took  lands  helil  in  Imndage  within  the 
manor  to  which  the  plaintiff  is  supposed  to  l>e 
a  villein  regardant,  and  so  after  time  of  me- 
mory his  great-grandfather  w  as  advi*ntif.     1 1  is 
plain  from  this  case,  that  the  plea  of  adventif 
wascalculate«l  to  destn»y  the  claim  to  villenage 
regardant,  by  shewing  that  the  connection  of 
the  supposed  vil.eiu  and  his  ancestors  with  the 
manor  to  which  they  were  stip|H>s€'d  to  be  re- 
ganlant,  had  begun  within  time  of  memory ; 
and  as  holding  lands  by  villftn-services   was 
anciently  deemed  a  mark  (y),  though  not  a 
certain  one,  of  fienfonal  bondage,  1  cunjecture 
that  this  special  matter  was  uever  pleailed,  ex- 
cept to  distinguish  the  mere  tenant  by  villein 
aervices  from  the  villein  in  bloml  as*  well  as 
tenure.    But  whatever  might   be  the   cases 
proper  lor  the  plea  of  adventif,  it  is  one  other 
incontrovertible  proof,  in  addition  t4>  the  pntofs 
already  mentioned,    that    no  slavery   ha\ing 
bad  commencement  within  time  of  memory 
was  lawful  in  England ;  and  that  if  one  an- 
cestor could  be  found  whose  blood  was  un- 
tarnished with  the  stain  of  slavery,  the  title 
of  villenage  was  no  longer  capable  of  being 
sustained. 

(c)  Co.  Litt.  123,  a. 

(a)  13  E.  1.  It.  North.  Fitz.  Abr.  Ville- 
nage 36.  19  E.  2.  Fitz.  Abr.  Villenaffe  32.  33 
E.  S.  Fits.  Abr.  Visne  2.— 39  E.  3,  36.— 
41  E.  3.  Fitz.  Abr.  Villenage  7.-43  E.  3,  31. 
^50  £.  3.  Fitz.  Abr.  Villenage,  24.— 19  11.  6, 
11.— 19  H.  6, 17. 

(t)  31  £.  3.  Fitz.  Abr.  Visne  1. 

(f)  Fitzherbert  says,  **  if  a  man  dwells  on 
lands  which  have  been  held  in  villenage  time 
-out  of  mind,  he  shall  be  a  villein,  and  it  is  a 
flood  prescription  ;  and  against  this  preflcriptiou 
fi  is  a  good  plea  to  say  that  his  father  or  grand- 
fiither  was  adventif/'  dec.  Fits,  Abr.  Ville- 
aagaS4. 
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Such  were  the  striking  peculta-    hov  u  ii  mhi 
rities  in  the  manner  of  making  title    ^^  ni><*«  "^ 
to  a  villein,  and  of  c«)ntesting  the    lag  viiicmkc 
question  of  liberty ;  and  it  is  scarce    gu^|!|!|^*"'* 
pt)ssible  to  attend  to  the  enumera- 
tion of  them,  without  antiripating  me  in  tba 
inferences  1  have  to  make. — The  law  of  Eng- 
land only  knows  slavery  by  birth  ;  it  requires 
pre«criptiou  in  making  title  to  a  slave ;  it  re- 
ceives oil  the  lord's  fiart  no  testimony  except 
such  as  proves  the  slavery  to  have  been  always 
in  the  blood  and  family,  on  the  villein's  |iart 
every  tt-stimony  which  proves  the  slavery  to     \ 
have  been  once  ont  of  his  blood  and  family ; 
it  allows  nothing  to  sustain  the  slavery  except 
w  hat  shews  its  commencement  l>ey ond  the  time 
of  memory,  every  thing  to  defeat  the  slavery     i 
which  evinces  its  commencement  within  tlic 
time  of  memory.     But  iu  our  American  colo- 
nies and  other  countries  slavery  msy  be  by 
captivity  or  contract  as  well  as'  by  birth ;  no 
prescription  is  reiiuisitr;    nor  is  it  necessary 
that  slavery  should  be  in  the  blood  and  family, 
and  immemorial.     Tlienfoie  the  law  of  Eng- 
land is  not  applicable  to  the  slavery  of  our 
Amrrican  rohmies,  or  of  other  countries. — If 
the  law  of  England  would  pfrroit  the  intro- 
duction of  a  si u very  commencing  out  nf  Eng- 
land, the  rules  it  prcscrilic-s  tor  trying  the  title 
to  a  slave  would  l>e applicable  to  such  a  slavery  ; 
but  they  are  not  so;  and  from  thence  it  is  evi- 
dent that  the  introduction  of  such  a  sUverir  ii 
not  pirmittfd  by  the  law  of  England. — Tkic 
law  of  England  then  ixchides  r\ery  slavrry 
not  cnmmenciug   in   Englniid,  fvrry  slavery 
tlion;jh   commencing  thi  re  not  In  ing  anlient 
and  iinmemoriul.     \  illeiiage  is  the  only  slavery     ^ 
which   can  possibly    answtr    to  surh    a    de- 
scription, and  that  has  long  cxpiied  by    the 
deaths   and  emanrip:itii»iis  of  all  those   who 
were  once  the  ohjrrts  of  ii.     C.'i>iisic|urnily 
there  is  now  no  slavery  whii'li  can  lie  la%\ful  in 
England,  until  the  Irviblature  shall  iuU-rposa 
its  authority  to  make  it  so. 

This  M  plain,  uiiadonieil,  anil  direct  reason- 
ing; it  wants  no  aiil  from  the  colours  ot  aH,  or 
the  emhellihhmenis  t»f  lanirusire ;  it  m  cnm- 
|M»«fil  of  necessary  iuf«-n*nres  fnim  laclH  and 
rules  of  law,  which  do  not  admit  of  rontradic- 
tion  ;  and  I  think,  that  ii  must  be  vain  to  at- 
ti'inpi  shaking;  a  buperi»truclure  raised  on  such 
■olid  fonndittinns. 

.\s  to  lilt'  oiher  argument*!  I  have  to  adduce 
aL^ainst  the  re»  ival  of  ihnn-siir  s\h\  fry,  I  do  con- 
frss  that  ilicy  are  Ifs^  powiTful,  liemg  mc*rely 
pn>sum|Uive.     Hut  iiu-n  I  must  add,  that  lliey 
are  strong  and  lioUnt  presumptions;  siirli  as 
fuinish  more  certain  grouniUotjudiciBldecision« 
than  arc  to  be  hud  in  many  of  ihe  cas«^  which 
become  the  subjects  of  k'i;al  controversy.     For 
Sdly.    1   inft^r  that  the   law   of    m.  ArfvMac 
Eikglanil   will  not    permit  a  new     I*V^*J^JJ* 
alavery,   from    the    fact  of  there     ihrunoc 
never  \et  having  lietn  any  slavery     im^/J^S 
but  viflcnage,  and  from  the  aciuat     J'»»  \'",fc7 
extinction  of  that  antient  alavery.    and  ironT  iSc 
If  a  new  slavery  could  have  Uw-    ShlilSIi^.*' 
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commenced  here,  or  lawfully  liafe  been 
aced  from  a  forei<ifn  country,  is  tbere  the 
remote  iiroliabilily,  that  in  the  course  of 
oy  centuries  a  new  slafery  should  never 
arisen?  If  a  new  race  of  slaves  could 
leen  introduced  under  the  denomination 
cios,  if  a  new  slavery  could  have  been 
time  to  time  engrailed  on  the  antient 
would  the  laws  of  viilenaji^e  have  once 
le  olisolele  for  want  of  objtcts,  or  would 
successive  supply  of  slaves  hare  cooti- 
iheir  operation  to  the  prefsent  times  ?  But 
litlandintr  the  vast  extent  of  our  com- 
il  conntH-'tioiis,  the  fad  is  confesscHJiy 
rise.  The  aiiiient  slavery  has  once  ex- 
,  ueilher  natives  nor  toreiifuers  have  yet 
'ded  in  the  iiitn»diiciion  of  a  new  slavery  ; 
rom  thonce  the  stn>Uji;est  presumption 
that  the  law  of  Eugland  doth  not  permit 
in  introducii'on.  ^ 

Silly.    I  insist,  that  the  unlaw 
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from    fulnfssof  introduetut';'  a  new  sla- 
of       very  into  l^nj^lund,  from  our  Ame- 
rican coluuit'S  or  anv  other  couu- 


Y 


try,  is  dedni'iiile  fVoui  tlie  rules  of 
nfflish  Uw  eAoerniD<;^  contracts  of  ser- 
Thc  kftiv  of  Enffland  will  not  pern  sit  any 

0  enslave  himself  by  contract.  The  ut- 
wbicli  our  law  allows,  is  a  contract  to 
for  lite  ;  and  suuie  perhaps  may  even 
the  vuliility  of  sncii  a  contract^  there 

uo  determineil  cases  directly  atlirminif  its 
oess.  In  the  reii;n  of  Henry  the  4ili  {g), 
is  a  case  of  debt,  broojrlit  by  a  servant 
t  the  master's  executors,  on  a  retainer  to 
or  term  of  life  in  peace  and  war  for  100 
K1S  a- year ;  but  it  was  held,  that  debt  did 
for  want  of  a  speeialily ;  which,  as  was 
,,  would  n(»t  have  lieen  necessary  in  the 
f  a  common  lalionrer's  salary,  becanaei 
case  is  C'X|)lained  by  Brooke  in  ahrid{);ing' 
latter  is  bound  to  serve  by  statute  (A). 
!ase  is  the  only  one  I  can  lind,  in  which 
.mqi  to  £crvc  for  life  is  mentioned  ;  and 
n  this  case,  there  is  no  judicial  decision 
i,  force*  of  .it.  Nor  did  the  nature  of  the 
'quite  any  opinion  upon  such  a  contract ; 
tion  not  being  to  establish  the  contract 
t  the  f^Tvant,  but  to  enforce  payment 
t  the  master's  executors  for  arrears  of 
in  respect  of  service  actually  per- 
I ;  and  therefore  this  case  will  scarce 
iy  inference  in  favour  of  a  contract  to 
'or  life.  -Certain  also  it  is,  that  a  service 
;  in  Kn«tUnd.is  not  ustial,  except  in  the 
'a  military  person ;  whose  service,  though 
ct  for  life,  is  rather  so  by  the  operation 
yearly  acts  for  regulatinyc  the  army,  and 
perpetual  act  for  governing'  the  navy, 

1  consequence  of  any  express  af^reement. 
rer,  I  do  not  mean  absolutely  to  deny 
wfulness  of  ai>^rcein«::  to  serve  for  life ; 
ill  the  inferences  1  shall  dsaw  from  the 
»f  law  concern iutr  servitude  by  contract, 
the  least  -i^Hected  by  adinittin^^    such 

2  H.  4,  U.       (h)  Bro.  Abr.  Dctt.  53. 
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•greementf  Co  be  lawful.  The  Uw  of  England 
may  perhaps  give  eflect  to  a  contract  of  ser- 
vice for  life;  but  that  is  the  ne  plus  ultra  of 
servitude  by  contract  in  England.  It  will  not 
allow  the  servant  to  invest  the  master  with  an 
arbitrsry  |)ower  of  correcting,  imprisoning,  (i) 
or  alienating  him ;  it  will  not  permit  hinv  .to 
renounce  the  capacity  ofacquinng  and  enjoy- 
ing property^  or  to  transmit  a  contract  of  ser* 
vice  to  his  issue  fft).  In  «)lher  words,  it  will  not 
permit  the  servant  to  incorporate  into  his  con- 
tract the  ingre<lients  of  slavery.  And  why  i* 
it  that  the  law  of  England  rejects  a  contract  of 
slavery  ?  The  only  reason  to  be  assigned  if, 
that  the  law  of  England,  acknowledging  only 
the  antient  slavery  which  is  now  expireil,  will 
not  allow  the  introduction  of  a  new  species, 
even  tliongh  founded  on  consent  of  the  party. 
The  same  reason  operates  with  double  force 
against  a  new  slavery  founded  on  captivity  in 
war,  and  introduced  from  another  country. 
Will  the  law  of  England  condemn  a  new  sla- 
very commencing  by  consent'bf  the  party, and  at 
the  same  time  approve  of  one  founded  on  force, 
and  most  probably  on  oppression  alsf)  ?  Will  the 
law  of  Eui;land  mvalidute  a  new  slavery  com- 
mencing in  this  country,  when  the  title  to  the 
slovery  may  be  fairly  examined  ;  and  at  the 
same  time  give  effect  to  a  new  slavery  intro- 
duced from  another  conniry,  when  disproof  of 
the  slavery  must  generally  be  impossible? 
This  would  be  rejecting  and  receiving  a  new 
slavery  at  the  same  moment ;  rejecting  slavery 
the  least  odious,  receiving  slavery  the  most 
odious :  and  by  such  an  inconsistency,  the 
wisdom  anil  justice  of  the  English  law  wonid 
be  completely  dishonoored.  Nor  will  this  rea- 
soning  be  weakened  by  observing  that  our  law 
permitted  villenage,  which  was  a  slavery  con- 
fessed to  originate  from  force  and  captitity  in 
war ;  because  that  was  a  slavery  coeval  with 
the  first  formnlion  of  the  English  constitution^ 
and  consoqiienlly  had  a- commencement  here 
prior  to  the  establishment  of  those  rules  which 
the  common  law  fiiBiishes  against  slavery  bj 
contract. 

Having  thus  explained  the  three    iMmination 
great  arguments  which  I  oppose  to    jjj  [j||j  J^J^j 
the  introduction  of  domestic  sla-    of^uvcrjr 
very  from  our  American  colonies,    hcioretlic^ 

(i)  Lord  Uobart  says,  '*  the  body  of  a  free- 
man cannot  be  made  subject  to  distress  or  im- 
prisonment by  contract,  but  only  by  judg- 
ment.*' Hob.  01.  I  shall  have  occasion  to 
make  use  of  this  authority  again  in  a  subse- 
quent part  of  this  argument. 

(k)  Mr.  Molloy  thinks^  that  servants  may 
contract  to  serve  for  lifo ;  but  then  he  adds, 
**  but  at  this  day  there  is  no  contract  of  the 
ancestor  can  oblige  his  posterity  to  an  here- 
ditary service ;  nor  can  such  as  accept  those 
servants  exercise  the  ancient  right  or  dominion 
over  them,  no  not  so  much  as  to  use  an  extra-* 
ordinary  rigour,  without  subjecting  themselves 
to  the  law.*'  Moll,  de  Jur,  Murit.  1%\  ed.  b.  S, 
c.  1,  «.  7,  p.  3S8. 
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SlUViT  **  ^'  •"y  foreijpi  country,  it  is  Dow 
pro|M»r  to  enquire,  bow  far  the  sub- 
ject is  affected  by  the  cases  aod  judicial  deci- 
sions since  oc  just  before  the  extinction  of  f  il- 
lenaife. 

The  first  case  on  the  sobyect  is  one  oientioned 
io  Mr.  Rusbwortb's  Historical  Collections  (/) ; 
and  it  is  there  said.  That  in  the  11th  of  Eliza- 
beth, one  Cartwri^bt  brought  a  slave  from 
Russia,  and  would  scourge  him ;  for  which  he 
was  questioned  ;  and  it  was  resolved,  that  Eng- 
land was  too  pore  an  air  for  a  slaf  e  to  breathe 
IB.  In  order  to  judge  what  degree  of  credit  is 
due  to  the  represeutation  of  this  case,  it  will  be 
proper  to  stale  from  whom  Mr.  Rush  worth  re- 
ports it.  In  1637,  there  was  a  proceeding  by 
information  in  the  Star- Chamber  against  tlie 
fiimous  John  Lilburne,  for  printing  and  pub- 
lishing a  libel ;  and  for  his  contempt  in  refusing 
to  answer  interrogatories,  he  was  by  order  of 
the  Court  imprisoned  till  he  should  answer,  and 
also  whipped,  pilloried,  and  fiiieil.  His  impri- 
■onment  continued  till  1640.  when  the  Long 
Parliament  began.  He  was  then  released,  and 
the  House  of  Commons  impeached  the  judges 
-of  the  Star-Chamber  for  their  proceedings 
•gainst  Lilburne.  In  sneaking  to  this  impeacii- 
inent,  the  managers  of  the  Commons  cite<l  the 
case  of  the  ROssian  slave.  Therefore  the  troth 
of  the  case  doth  not  depend  upon  John  Lil- 
bame's  assertion,  as  the  learned  observer  on  the 
antient  statutes (m)  seems  to  apprehend;  but 
rests  upon  the  credit  due  to  the  managers  of 
the  Commons.  When  this  is  consifler^,  and 
that  the  vear  of  the  reign  in  which  the  case 
happened  is  mentioned,  with  the  name  of  the 
person  who  brought  the  slafe  into  England ; 
that  not  above  72  or  73  years  had  intervened 
between  the  fact  and  the  relation  of  it ;  and  also 
that  the  case  ooald  not  be  supposed  to  have 
tny  influence  on  the  fate  of  the  impeachment 
against  the  judgea ;  I  see  no  great  objection  to 
•  belief  of  the  case.  If  the  account  of  it  is 
true,  the  plain  inference  from  it  is,  that  the 
alave  was  become  free  by  his  arrival  in  Eng- 
land. Any  other  construction  renders  the  case 
unintelligible,  because  scourging,  or  even  cor- 
rection of  a  severer  kind,  was  allowed  by  the 
law  of  Enj^and  to  the  lord  in  the  punishment 
of  his  villein  ;  and  consequently,  if  our  law  had 
recognized  the  Russian  slave,  hie  master  would 
have  been  justified  io  scourging  him. 

The  first  case  in  our  printed  Reports  is  that 
of  Butts  against  Penny  (a),  which  is  said  to 
have  been  adjudged  by  the  Court  of  King's- 
bench  in  Trinity  term,  89th  of  Charles  the  3(1. 
It  was  an  action  of  trover  for  ten  (o)  negroes ; 
and  there  was  a  special  verdict,  finding,  that 

(I)  Roshw.  T.  2,  p.  468. 

(m)  Barr.  Observ.  on  Ant  Stat.  8d  edit. 
p.  841. 

(n)  2  Lev.  801,  and  3  Keb.  785.  See  Hill. 
99  Char.  8,  B.  R.  Rot  1116. 

(o)  According  to  Levinz,  the  action  wu  for 
too  negroes ;  but  it  if  a  mistake,  the  record 
only  meatiooing  10. 


The  Negro  Case. 


t» 


the  negroes  were  infidels,  tnbjectt  to  aD  infidel 
prince,  and  usually  bought  and  aold  in  lodia 
as  merchandize  by  the  custom  amongst  mer- 
eliants,  and  that  the  plaintiff  had  bought  then, 
and  was  in  posxession  of  them  ;  and  that  fSk% 
defendant  took  them  out  of  his  possessioo.  Thi 
Court  held,  that  nc^i^roes  being  usually  bought 
and  sold  amongst  merchants  in  India,  aod  ho* 
ing  infidels  (;i),  there  might  he  a  property  io 
them  sufiicient  to  maintain  the  action ;  aod  M 
is  said  thst  judgment  Nisi  was  given  for  tho 
plaintiff,  but  that  on  the  prayer  of  the  coooaal 
for  the  defendant  to  be  fniiher  heard  Io  tho 
case,  time  was  given  till  the  next  teno.  Io 
this  way  our  re|Miners  slate  the  case ;  and  if 
nothing  further  appeared,  it  might  be  cited  ■• 
an  authority,  though  a  very  feeble  one,  to  shew 
that  the  mast«rr*s  property  in  his  negro  alavci 
continues  after  their  arn%al  in  England,  and 
consequently  that  the  negroes  are  not  emaod- 
pated  by  being  brought  here.  But  having  o 
suspicion  of  some  defect  in  the  state  of  tho 
case,  I  desrred  an  examination  of  the  Roll  (9) ; 
and  according  to  the  account  of  it  given  to  me, 
though  the  declaration  is  for  negroes  generally 
in  London,  without  any  mention  of  foreigo 
parts,  yet  from  the  special  verdict  it  ap|ieara, 
that  the  action  was  really  brought  to  recover 
the  value  of  negroes,  of  which  the  plaintiflThad 
been  possessed,  not  in  England,  but  in  India. 
Therefore  this  case  would  prove  nothing  in  fa- 
vour of  slavery  in  England,  even  if  it  had  ro- 
cei%ed  the  Court**  Judgment,  which  however 
it  never  did  receive,  there  being  only  an  *  q1io> 
*  rius  consilium'  on  the  Roll. 

The  next  case  of  trover  was  between  Gell 
and  Cleve  in  the  Commou-I^eas,  and  waa 

(p)  According  to  this  reasoning,  it  is  lowfol 
to  have  an  infidel  slave,  but  not  a  Chriilian 
one.    This  distinction,  between  persona  of  op* 
posite  persuasions  in  religion,  is  veiy  aDcicot. 
Amongst  the  Jews,  the  condition  of  the  Hebrew 
slave  had  many  advanlaces  over  that  of  o  slavo 
of  foreign  extraction.   [See  sect.  37,  of  the  Dia* 
sertation  on  Slavery  prefixed  to  Potgiesaer.  J  no 
Germ.  deStat.  Serv.j   Formerly  too  the  Ma« 
homedans  pretended,  thai  their  religion  did  aoC 
allow  them  to  enslave  such  as  should  embraot 
it ;  but,  as  Bodin  says,  the  opiniou  waa  little  at- 
tended to  in  practice.  (See  Bodin,  de  Repuldica, 
lib.  1,  cap.  5|  de  imperio  servili.)  A  hke4iathie- 
tion  was  made  in  very  early  times  anaoogit 
Christians ;  and  the  author  of  the  Mirroir  in  odo 
place  expreasGS  himself,  as  if  the  distioittwii 
bad  been  adopted  by  the  law  of  England.  (8e« 
the  Mirr.  c.  8,  a.  83.)    But  our  other  ancienl 
writers  do  not  take  the  least  notice  of  sucia   o 
distinction,  nor  do  I  find  it  once  mentioned    mm 
the  year-  books ;  which'  are  therefore  strong  pT^ 
aumptive  evidence  a^raiost  the  reception  of^    ^ 
in  our  courts  of  justice  as  law,  however  t  to* 
opinion  may  have  prevailed  amongst  divii^^* 
aod  others  in  speculation.    See  Barr.  ObaeC^* 
Ant.  Stat.  8  edit.  p.  839. 

(q)  The  Roll  was  cxammed  for  mo  by    * 
friend. 
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judged  la  Micbfteliiias  term  5th  of  William  and 
Maqr.  Id  the  report  of  thia  ,caae  (r),  the  Court 
ia  said  to  bafe  held,  that  trover  will  lie  for  a 
Depro  bo  J,  hecauae  neKroea  are  beatheoa ;  and 
thmfbre  a  man  may  have  property  in  them, 
•lid  the  Coort  without  averment  will  take  no- 
liea  that  they  are  heathens.  On  examination  of 
Ibe  Boll(f),  I  find  that  the  action  was  brought 
ibr  wiooa  articles  of  merchandize  as  well  aa 
tbe  negro ;  and  1  anspect,  that  in  this  case,  as 
well  as  tbe  former  one  of  Butts  and  Penny,  the 
•dioo  wu  for  a  nem  in  America ;  hut  the  de- 
claration being  laid  ^erally,  and  there  being 
»o  apecial  t erdict,  it  u  now  too  late  to  ascertain 
tbe  RMst  I  will  therefore  suppose  the  actioa. 
to  ba?e  been  for  a  negro  in  England,  and  ad- 
nit  that  it  tends  to  shew  the  lawfulness  of  hav- 
iag  negro  alaves  in  England.  But  then  if  the 
OHa  ia  to  he  understood  in  this  sense,  I  say 
that  it  appears  to  have  been  adjudged  without 
■alemn  argument ;  that  there  is  no  reasoning 
in  tbe  report  of  this  case  to  impeach  the  prin- 
dplea  of  law,  on  which  I  hate  argued  against 
tlie  revival  of  alaverv  in  England ;  that  unless 
tboao  princinles  can  be  controverted  with  suc- 
CMSy  it  will  be  impossible  to  sustain  the  autho- 
rity of  such  a  ease ;  and  further,  that  it  stands 
contradicted  Inra  subsequent  case;  in  which 
tbe  question  of  slavery  came  directly  before  the 
Ooorta 

Tiie  onlyr  other  reported  case  of  trover  is 
tiiat  of  Smith  against  Gould,  which  was  ad- 
jodgod,  Mich.  4  Ann,  in  the  King's-bench.  In 
trover  (i)  for  several  things,  and  among  the 
rest  for  a  negro,  not  guilty  was  pleaded,  and 
iboTO  vraa  a  verdict  for  the  plaintiff  with  several 
damagci,  SOil  being  given  for  the  negro  ;  and 
after  argument  on  a  motion  in  arrest  of  judg- 
ment, the  Coort  held,  that  trover  did  not 
lie  for  a  negro.  If  in  this  case  the  action 
vraa  for  a  negro  in  England,  the  judgment 
in  it  is  a  direct  contradiction  to  the  case 
of  Gdly  and  Cleve.  But  I  am  inclined  to 
tbinfc,  that  in  this,  as  well  as  in  the  former 
oatea  of  trover,  the  negroes  for  which  the 
actions  were  brought,  were  not  in  England ; 
and  that  in  all  of  them  the  question  was 
not  on  the  lawfulness  of  having  negro  slaves 
b  England,  but  merely  whether  trover  was 
tbe  proper  kind  of  action  for  recovering  the 
value  of  a  negro  unlawfully  detained  from  the 
owner  in  America  and  India.  The  things,  for 
which  trover  in  general  lies,  are  those  in  which 
the  owner  has  an  absolute  property,  without 
limitation  in  the  urc  of  them  ;  whereas  the 
Biaster'a  power  over  the  slave  doth  not  extend 
Id  bis  life,  and  consequently  the  master's  pro- 
perty in  tkie  alave  is  in  some  degree  qoalified 
asd  limited.  Supposing  therefore  the  cases  <»f 
trover  to  have  been  determined  on  this  dis- 
tinelion,  1  will  not  insist  upon  any  present 
Wnefit  from  them  in  arKumeot ;  though 
the  laat  of  them,  if  it  will  hear  any   material 

(r)  1  L.  Raym.  147. 

(t)  See  Trill.  5  W.  & M.  C.  B.  R<»ll,  N*»  407 

(tj  8  SallL  66a.— Set  aiw,  1 L.  Raym.  147. 
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inference,  is   certainly  an  authority  against 
alavery  in  England. 

The  next  case  1  shall  state  is  a  judgment  by 
the  King's  bench  in  Hilary  8th  and  9th  of  Wit* 
liam  the  3d,  Trespass  vi  et  armis  was  brought 
by  Chamberlain  (u)  against  Harvey,  for  taking 
a  negro  of  the  value  of  100/.  and  by  the  special 
verdict  it  appears,  that  the  negro,  for  w  hicb 
the  plaintiff  aued,  had  been  brought  from  Bar- 
badoes  into  Enp^and,  and  was  nere  baptized 
without  the  plaintiff'a  conaent,  and  at  the  time 
when  the  trespass  was  alleged,  was  in  tbe  de« 
fendant's  aervice,  and  had  6/.  a-y  ear  for  wag(^. 
In  the  argument  of  thia  case,  three  questions 
were  made.  One  was,  whether  thejfacfs  in 
the  verdict  sufficiently  shewed  that  thrplaintiff 
had  ever  had  a  vested  property  in  tbe  negro  {w) : 
another  was,  whether  that  pro|»erty  was  not 
devested  by  bringing  tbe  negro  into  England : 
and  the  third  was,  wnether  trespass  for  taking 
a  man  of  the  value  of  100/.  was  the  proper  ao- 
tion.  AAer  several  arguments,  the  Court  gave 
judgment  againat  the  plaintiff.  But  I  do  con* 
fess,  that  in  the  reports  we  have  of  the  ease,  no 
opinion  on  the  great  <|uestion  of  slavery  is 
mentioned ;  it  becoming  unnecessary  to  do* 
dare  one,  as  the  Court  held,  that  the  ao* 
tion  ahould  have  been  an  action  to  recover 
damages  for  the  loss  of  the  service,  and  not  to 
recover  the  value  of  the  slave.  Of  this  case, 
therefore,  I  ahall  not  attempt  to  avail  myself. 

But  the  next  case,  which  was  an  action  of 
Indebitatus  Assumpsit  in  the  Ring's- bench  by 
Sipitb  against  Browne  and  Cowper  (x),  is 
more  to  the  purpose.  The  plaintiff  declared 
for  SO/,  for  a  negro  aold  by  him  to  the  defra- 
dants  in  London  ;  and  on  motion  in  arrest  of 
judgment,  the  Court  held,  that  the  plaintiff 
should  have  averred  in  the  dedaratiou,  that  the 
negro  at  the  time  of  the  sale  was  in  Virginia, 
and  that  negroes  by  the  laws  and  statutes  of 
Virginia  are  saleable  (y).  1  n  these  words  there 
is  a  direct  opinion  against  ihe  slavery  of  ne- 
groes in  England :  for  if  it  was  lawful,  the 
negro  would  have  been  saleable  and  transfer- 
able here,  as  well  as  in  Virginia  ;  and  atatinflf, 
that  the  negro  at  the  time  of  the  sale  was  in 
Virginia,  could  not  have  been  essential  to  the  . 

(u)  1  L.  Raym.  146.  Carth.  396,  and  5 
Mod.  186. 

(w)  The  facts  which  occasioned  this  ques* 
tion,  1  liave  omitted  in  the  state  of  the  case; 
because  they  are  not  material  to  the  question  of 
slavery  in  Ent^lnnd. 

(x)  2  Salk.  666.  The  case  is  not  refiorted 
in  any  oilier  I»u4»k  ;  and  in  Salkeld  the  lime 
when  the  csKe  was  determined  ik  «Miiitte«l.  B<it 
it  appears  i«»  have  l»eeQ  in  the  KinitN  liench, 
by  Ihe  mention  of  lord  chief  justice  Holt  and 
Mr.  J.  PowHI 

(y)  '^^  reporter  adds,  that  (he  Cmirt  di- 
recteil,  that  the  plaintiff  tthould  amend  hii«  de- 
claration. But  atler  venlici  it  cannot  surely 
be  the  prariice  lo  permit  s<i  eKseutial  an  ameiid- 
meui ;  and  therefore  tlie  reporter  muat  have 

mbunderttood  tbe  Court's  direction. 
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safficieney  of  the  declaration.  Bat  the  in- 
fluence of  this  case,  on  the  question  of  slavery, 
is  not  by  mere  inference  from  the  Court's  opi- 
nion on  the  plaintiff's  mode  of  declaring  in  his 
action.  The  lanj^ua^e  of  thejudfi^,  in  gifingf 
that  opinion,  is  remarkably  stronff  a^inst  the 
slavery  of  nefifroes,  and  every  other  new  sla* 
very  attempted  to  be  introduced  into  Eng^land. 
Mr.  Justice  Powell  says,  "  In  a  villein  the 
owner  has  a  property  ;  the  villein  is  an  inhe- 
ritance ;  but  the  law  takes  no  notice  of  a  ne- 
gro.'* Lord  Chief  Justice  Holt  is  still  more  ex- 
plicit ;  for  he  says,  that"  one  may  he  a  villein  in 
England ;"  but  that "  as  soon  as  a  ne)(ro  comes 
into  England,  he  becomes  free."  The  words  of 
these  two  great  judges  contain  the  whole  of  llie 
proposition,  for  which  1  am  contending.  They 
adroit  (iroperty  in  the  villein  ;  they  deny  pro- 
perty m  the  negro.  They  assent  to  the  old 
alavery  of  the  villein :  they  disallow  the  new 
slavery  of  the  negro. 

I  beg  leave  to  mention  one  other  case,  chiefly 
for  the  sake  of  introducing  a  strong  expression 
of  the  late  lord  chancellor  Northington.  It  is 
the  case  of  Shanley  and  Hervey,  which  was  de- 
termined in  Chancery  some  time  in  March 
1769.  The  question  was  between  a  negro  and 
liis  fonner  master,  who  claimed  the  benefit  of 
a  '  donatio  mortis  causA'  made  to  the  negro  by 
a  lad)-,  on  whom  he  had  attended  as  servant  for 
several  vears  by  the  permission  of  his  master. 
Lord  ^forthington,  as  1  am  informed  by  a 
friend  w  ho  was  present  at  the  hearing  of  the 
cause,  disallowed  the  master's  claim  with  great 
warmth,  and  gave  costs  to  the  negro,  lie 
particularly  said,  **  As  soon  as  a  roan  puts  foot 
on  English  ground,  he  is  free :  a  negro  may 
maintain  an  action  against  his  master  for  ill 
usa^,  and  may  have  a  Habeas  Corpus,  if  re- 
strained of  his  liberty"  (s). 
objectioni  Ilaviiig  observcd  upon  all  the 

ni!de(oite  cases,  in  which  thero  is  any  thing 
IfniTSi*  're.  ^  ^  fouud  relative  to  the  present 
•tntu«raC  lawfulness  of  slavery  in  England; 
bflS^ia^f'^  it  is  time  to  consider  the  force  of 
Swre/"**'*"*    ^^*  several  objections,  which  are 

(s)  In  the  above  enumeration  of  ca^es,  I 
have  omitted  one,  which  was  sir  Thomas  Gran- 
tham's case  in  the  Common-Pleas,  Hilary  3  Ac 
3  Jam.  3.  Being  short,  I  shall  give  it  in  the 
M^urds  of  the  Report.  **  He  bought  a  monster 
in  the  Indies,  which  was  a  man  of  thai  coun- 
try, who  had  the  shape  of  a  child  growing  out 
of  birt  breast  as  an  excrescency  all  but  his  head. 
This  man  he  brought  hither,  and  exposed  to 
the  sigiit  of  the  people  for  profit.  The  Indian 
turns  Christian  and  was  baptizetl,  and  was  de- 
tained from  his  master,  who  brought  a  Homi.'^e 
ileplegiaiido.  The  slu'riff  returned,  tliat  he 
had  replevied  the  body  ;  but  doth  not  say  the 
body  in  which  sir  Thomas  claime«l  a  property  ; 
whereupon  he  was  ordered  to  amend  his  return, 
and  then  the  Court  of  Common-Fleas  bailed 
him."  3  Mod.  120.  Jtdoth  not  ap[>ear,  that 
the  return  was  ever  argued,  or  that  the  Court 
gave  any  opinion  <»o  this  case ;  and  therefore  oo- 
Ibiog  can  ba  iuferred  from  it» 


likely  to  be  made,  as  well  to  the  inferences  I 
have  drawn  from  the  determined  cases,  aa  to 
the  general  doctrine  1  have  been  urging. 

1.  it  may  Ih^  a»ked,  why  it  is  that  the  law 
should  permit  the  ancient  slavery  of  the  villeis, 
and  yet  disallow  a  alavery  of  modern  eoM* 
mencement? 

To  tliis  1  answer,  that  villenage  sprung  op 
amongst  our  ancestors  in  the  early  and  barba- 
rous state  of  society ;  Uiat  afterwards  mora 
humane  customs  and  wiser  opinions  prevaiM, 
and  by  their  influence  rules  wero  establislMd 
for  checking  the  progress  of  slavery ;  and  that 
it  was  thought  most  prudent  to  effect  this  grcol 
object,  not  instantaneously  by  declaring  ewerj 
slavery  unlauful,  but  gradually  by  exchidiBf 
a  new  race  of  slaves,  and  encouraging  the  vo- 
luntary emancipation  of  the  a.icieot  race.  It 
might  have  seemed  an  arbitrary  exertioo  of 
power,  by  a  retrospective  law  to  have  aonihi- 
lated  property,  which,  however  inconveoieBt, 
was  already  vested  under  the  sanction  of  ez« 
isting  laws,  by  lawful  means ;  but  it  was  poiky 
without  injustice  to  restrain  future  acquiaitioBS. 

2.  It  may  be  said,  ttiat  as  thero  is  nothing 
to  hinder  persims  of  free  condition  from  be- 
coming slaves  by  acknowledging  themselves  to 
be  villeins,  therefore  a  new  slavery  is  not  ooo- 
trary  to  law. 

1  he  farce  of  this  objection  arises  from  a  aop* 
position,  that  confession  or  acknowledgment  of 
villenage  is  a  legal  mode  of  creating  slavery  ; 
but  on  examining  the  nature  of  the  acknow- 
ledgment, it  will  be  evident,  that  the  law  doth 
not  permit  villenage  to  be  acknowled^ped  for 
any  such  purpose.  The  term  itself  imports 
something  widely  different  from  creation  ;  tho 
acknowledgment,  or  confession  of  a  thing,  im- 
plying that  the  thing  acknowledged  or  con- 
fessed has  a  previous  existence ;  and  id  all 
cases,  criminal  as  well  as  civil,  the  taw  intenda, 
that  no  man  %vill  confess  an  untruth  to  his  own 
disadvantage,  and  therefore  never  requires 
proof  of  that  which  is  admitted  to  be  true  bw 
the  person  interested  to  deny  it.  Besidea,  it 
is  not  allowable  to  institute  a  proceeding  for  ths 
avowed  and  direct  purp«»se  of  acknoviledgiii|f 
villenage ;  for  the  law  will  not  allow  the  con- 
fession of  it  to  be  received,  except  where  vil- 
lenage is  alledged  in  an  adverse  way  ;  that  is, 
only  (a)  when  villenage  was  pleaded  by  tbo 
lord  against  one  whom  he  claimed  as  his  vil- 
lein ;  or  by  the  villein  against  strangers,  in 
order  to  excuse  himself  from  defending  actkma 
to  which  his  lord  only  was  ilie  proper  party ; 
or  when  one  villein  was  produced  to  prove  vil- 
lenage against  another  of  the  same  blood  who 
denied  the  slavery.  If  the  Rcknowledgment 
had  been  permitte<l  as  a  creation  of  slavery, 
would  the  law  have  required,  that  the  confes- 
sion should  lie  made  in  a  mode  so  indirect  and 
circuitous  as  a  suit  professedly  commenced  for 
a  different  purpose?  If  confession  is  a  creation 
of  slavery,  it  certainly  muxi  be  deemed  n 
creation  by  consent ;  but  if  confession  had  been 
adopted  as  a  voluntary  creation  of  slavery, 

(a)  Co.  Litt.  1S1|  b. 
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irould  the  law  ba?e  restrained  the  courts  of 
j«i8tice  from  recehr log  coofession,  except  id  an 
adf  efse  way  ?  If  confession  had  been  allowed 
as  a  mode  of  creating  slarery,  would  the  law 
kare  received  the  confession  of  one  person  as 
good  evidence  of  slavery  in  another  of  the 
aame  blood,  merely  because  they  were  descend- 
ed from  the  same  common  ancestor  ?  This  last 
cireumstanoe  is  of  itself  decisive ;  because  it 
Boceanrily  implied,  that  a  slavery  confessed 
was  a  slavery  by  descent. 

Ob  a  consideration  of  these  circumstances 
atlMidiiig  the  acknowledgment  of  villenage,  I 
tbiok  ii  impossible  to  doubt  its  being  merely  a 
eoofesuoD  of  that  antiquity  in  the   slavery, 
whidi  was  otherwise  necessary  to  be  proven. 
But  if  a  doubt  can  be  entertained,  the  opinions 
of  tha  latest  lawyers  may  be  produced  to 
remote  it,  and  to  shew,  that,  in  consideration 
of  law,  the  person  confessing  was  a  villein  by 
dcaeest  and  m  blood.    In  the  year-book  of  4d 
£.  3.  (6),  it  is  laid  down  as  a  general  rule, 
^  ibal  when  one  claims  any  mau  as  his  villein, 
it  shall  be  intended  always  that  he  is  his  vil- 
lein by  reason  of  stock.'*    Lord  chief  justice 
Hobart  eonsidera  villenage  by  confession  in 
this  way,  and  s^ys  (c),  '*  the  confession  in  the 
court  of  record  is  not  so  much  a  creation,  as  it 
is  in  supposal  of  law  a  declaration  of  rightful 
villenage    before,    as  a   confessiou   in   other 
actions."     Mr.    Serjeant    Rolle   too,    in   his 
abridgment,  when  he  is  writing  on  villenage 
by  acKBOwledgment,  uses  very  strong  words  to 
the  same  effect    He  says  in  one  place  (cf),  *'  it 
seems  intended  that  title  is  made  that  he  should 
be  a  villein  by  descent,'*  and  in  auother  place 
(e),  **  it  seems  intended  that  title  is  made  by 
prescription,  wherefore  the  issue  should  also 
oe  villeins.*'    The  only  instance  J  can  6nd,  of 
a  Native  Habendo  founded  on  a  previous  ac- 
koowleilgmefat  of  villenage,  is  a  strong  autho- 
rity to  the  same  purpose.  In  the  19th  of  £d  ward 
3,  (y )  the  dean  and  chapter  of  London  brought 
a  writ  of  Neifty  to  recover  a  villein,  and  con- 
duded  their  declaration   with  mentioning  his 
acknowledgment  of  the.  villenage  on  a  former 
occasion,  instead  of  producing  their  suit,  or 
witnesses,  as  was  necessary  when  the  villenage 
bad  not  been  confessed  :  but  notwithstanding 
the  acknowledgment,  the  plaintiffs  alledged  a 
aeisia  ef  the  villein  with  esplees,  or  receipt  of 
prsfits  from  him,  in  the  usual  manner.    This 
case  is  another  pioof,  that  a  seizin  previous>to 
Ibe  acknowledgment  was  the  real  foundation 
of  the  lord's  claim,  and  that  the  acknowledg- 
ment was  merely  used  to  estop  the  villein  from 
eoBlesting  a  fact  which  had  been  before  so- 
kiialy  confessed.    However,  I  do  admit,  that 
VBier  the  form  of  acknowledgment  there  was 
a  poiubility  of  collustvely  creating  slavery. 
Bat  this  was  not  practicable  without  the  con- 
carrence  of  the  person  himself  who  was  to  be 


(h)  43  E.  3.  4. 

(d)  %  Ro.  Abr.  739.  pi.  6. 


(c)  Hob.  99. 


s 
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the  sufferer  by  the  fraud  ;  and  it  was  not  pro. 
bable,  that  many  peraons  should  be  found  so 
base  in  mind,  so  false  to  themselves,  as  to  sell 
themselves  and  their  posterity,  and  to  renounce 
the  common  protection  and  benefit  of  the  law 
for  a  bare  maintenance,  which,  by  the  wise 
provision  of  the  law  in  this  country,  may  al- 
ways be  had  by  the  most  needy  and  distressed, 
on  terms  infinitely  less  ignoble  and  severe.  It 
should  also  be  remembered,  that  such  a  colln« 
sion  could  scarcely  be  wholly  prevented,  so 
long  as  any  of  the  real  and  unmanumitfed  de- 
scendants from  the  antient  villeins  remained ; 
because  there  would  have  been  the  same  possi- 
bility of  defrauding  the  law  on  the  actual  trial 
of  villenage,  as  by  a  previous  acknowledgment. 
Besides,  if  collusions  of  this  sort  had  ever  be« 
come  frequent,  the  legislature  might  have  pre- 
vented their  effect  by  an  extraordinary  reme- 
dy, ft  seems,  that  aatiently  such  frauds  were 
sometimes  practised  ;  and  that  free  persons,  in 
order  to  evade  the  trial  of  actions  brought 
against  them,  alledged  that  they  were  villeins 
to  a  stran^r  to  the  suit,  which,  on  account  of 
the  great  improbability  that  a  confession  so  dis- 
advantageous should  be  void  of  trntb,  was  a 
plea  the  common  law  did  not  suffer  the  plain- 
tiff to  deny.  But  a  remedy  was  soon  applied, 
and  the  statute  of  [g)  37  £.  3,  was  made,  giving 
to  the  plaintiff  a  liberty  of  contesting  such  an 
allegation  of  villenage.  if  in  these  times  it 
should  be  endeavoured  to  revive  domestie 
slavery  in  England,  by  a  like  fraudulent  con- 
fession of  villenage,  surely  so  unworthy  an  at- 
tempt, so  gross  an  evasion  of  the  Isw,  would 
excite  in  this  court  the  strongest  disapprobation 
and  resentment,  and  from  parliament  would  re- 
ceive an  immediate  and  effectual  remedy;  I 
mean,  a  law  declaring  that  villenage,  as  is 
most  notoriously  the  fact,  has  been  long  expired 
for  want  of  real  objects,  and  therefore  making 
void  all  precedent  confessions  of  it,  and  prohi- 
biting the  courts  of  justice  from  recording  a 
confession  of  villenage  in  future. 

3.  It  may  be  objected,  that  though  it  is  not 
usual  in  the  wars  between  Christian  powera  to 
enslave  prisoners,  yet  that  some  nations,  parti- 
cularly the  several  states  on  the  coast  of  Bar- 
bary,  still  adhere  to  that  inhuman  practice ; 
and  that  in  case  of  our  being  at  war  with 
them,  the  law  of  nations  would  justify  our 
king  in  retaliating;  and  consequently,  that 
the  law  of  England  lias  not  excluiled  the  possi- 
bility of  introducing  a  new  slavery,  as  the  ar- 
guments against  it  sup|K>Re. 

But  this  objection  may  be  easily  answered  ; 
for  if  the  arguments  ai^ainst  a  new  slavery  in 
England  are  well  founded,  they  reach  the 
king  as  well  as  his  suHjt'cts.  If  it  has  been  at 
all  times  the  |>oiicy  of  the  law  of  England  not 
to  recognize  any  slavery  but  the  antient  one  of 
the  villein,  which  is  now  expired ;  we  cannot 
consistently  attribute  to  the  executive  power  a 
prerogative  of  rendering  that  policy  ineffec- 
tual.    It  is  true,  that  the  law  of  nations  may 


tm 


(g)  37  £.  3,  c.  16. 
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gift  ft  right  of  retftliatiDg  on  an  encmj,  who 
ooilafos  his  captifM  in  war;  but  then  the 
ezerdio  of  this  rii(ht  may  be  prevented  or  li- 
mited by  the  law  of  any  particular  coontrjr.  A 
writer  of  eminence  (A)  on  the  law  of  nstions, 
has  a  passage  ?ery  applicable  to  this  subject. 
His  words  are,  **  If  tne  cifil  law  of  any  na- 
tion does  not  allow  of  slavery,  priiooers  of  war 
who  are  taken  by  that  nation  cannot  be  made 
•lares.**  He  is  justified  in  his  obserration  not 
only  by  the  reason  of  the  thing,  bot  by  the 
practice  of  some  nations,  where  slavery  is  as 
unlawful  as  it  is  in  England.  The  Dutch  (i) 
when  at  «iar  with  the  Algerinea,  Tunisians,  or 
Tripolitaos,  make  no  scruple  of  retaliating  on 
their  enemies ;  but  slavery  not  being  lawful  in 
their  European  dominions,  they  have  usually 
•old  their  prisoners  of  war  as  slaves  in  S|iain, 
where  slavery  it  still  permitted.  To  this  ex- 
am ule  I  have  only  to  add,  that  I  do  not  know 
an  instance,  in  which  a  prerogative  of  having 
captive  slaves  in  England  has  ever  been  aa- 
iumed  by  the  crown;  and  it  being  also  the 
policy  of  our  law  not  to  admit  a  new  slavery, 
there  appears  neither  reason  nor  fact  to  sup- 
pose the  existence  of  a  royal  prerogative  to  in- 
troduce it. 

4.  Another  objection  will  be,  that  there  are 
English  acts  of  parliament,  which  give  a  sanc- 
tion to  the  slavery  of  negroes ;  and  therefore 
Uiatit  is  now  lawful,  whatever  it  might  be  an- 
tecedently to  those  statutes. 

The  statutes  in  favour  of  this  objection  are 
the  5  Geo.  3,  c.  7,  {k)  which  makes  negroes  in 
America  liable  to  all  debts, 'simple-contract  as 
well  as  speciality,  and  the  statutes  regulating 
the  African  trade,  particularly  the  33  Geo.  S, 
€•31,  which  in  the  preamble  recites,  that  the 
trade  to  Africa  is  advautageoua  to  Great  Bri- 
tain, and  necesssry  for  supplying  its  colonies 
with  negroes.  But  the  utmost  which  can  be 
•aid  of  three  statutes  is,  that  they  impliedly 
authorise  the  slavery  of  negroes  in  America ; 
and  it  would  be  a  strange  thing  to  say,  that 
permitting  slavery'there,  includes  a  permission 
of  slavery  here.  By  an  unhappy  concurrence 
•f  circumstances,  the  slavery  of  negroes  is 
thought  to  have  become  necessary  in  America ; 
and  therefore  iu  America  our  legislature  has 
permitted  the  slavery  of  negroes.  But  the 
slavery  of  negroes  is  unnecessary  in  England, 

(k)  Rutherf.  Inst.  Nat.  L.  t.  9,  p.  576. 
(i)  '  Quia  ipsa  servitus  iuter  Christianos 

*  fere  exolevit,  e&  quoqoe  non  utimur  in  hostes 
'  captos.    Possurous  tamen,  si  ita  placeat ;  imo 

*  utimnr  qnandoque  adversns  eos,  qui  in  nos 
'  utuntur.  Uuare  et  Bel^a  quos  Algerienses, 
'  Tunitanos,  Tripolenses,  m  Oceano  aut  Mari 

*  Mediterraneo  capiunt,  anient  in  servitutem 
'  Hispai^is  vendere,  nam  ipsi  Belg«  servos  non 

*  habent,  nisi  in  Asi^  AfricA  et  Americ&.   Quin 

*  anno  1661,  Ordinea  Generales  Admiralio  sno 

*  mandftront,  pirates  csptos  in  servitutem  ven- 
'  deret.  Idemque  observatum  est  anno  1664.' 
Bynkershoek  Quest.  Jur.  PuU,  lib.  t,  c,  3. 

(h)  5  0.  3,  CI,  S.4. 
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and  therefore  the  legislatore  has  ftot 
the  permission  of  it  to  England ;  aad  sot  Imiv* 
ing  done  so,  how  can  this  ooort  be  Wftmntat 
to  make  such  an  extension  P 

5.  The  slavery  of  negroes  being  adniittei  lb 
be  lawful  now  in  America,  however  qae~''~  ~ 


hie  its  first  introduction  there  might  be,  it  mj 
be  urged,  that  the  Ux  loci  ought  to  pretail,  ftM 
that  the  master's  property  In  the  negro  ••  • 
slave,  having  had  a  lawful  commeneeiDefil  m 
America,  cannot  be  juatly  varied  by  briii||^i|f 
him  into  England. 

1  shall  answer  this  objection  by  explainnig 
the  limitation,  under  which  the  iu  lort  oMghl 
always  to  be  received.  It  is  a  general  rale  ^l^ 
that  the  Ux  loci  shall  not  prevail,  if  great  uh 
eonveniencea  will  ensue  from  giving  effect  l» 
it.  Now  I  apprehend,  that*no  instance  oao  hm 
mentioned,  in  which  an  appticatioa  of  the  la* 
ioci  would  be  more  inconvenient,  than  in  tiM 
case  of  slavery.  It  must  be  agreed,  that 
where  the  lex  loci  cannot  have  eflScI  withool 
introducing  the  thing  prohibited  m  a  degr— 
either  aa  great,  or  nearly  as  great,  ••  if  tbera 
was  no  prohibition,  there  the  greatest  incoBf«- 
nience  would  ensue  from  regarding  the  lev 
loci,  and  consequently  it  ought  not  to  prcvaiU 
Indeed,  by  receiving  it  under  such  ctrcoM- 
stances,  the  end  of  a  prohibition  would  be  fimt- 
trated,  either  entirely  or  in  a  venr  great  de« 
gree ;  and  ao  the  prohibition  of  thinn  tiM 
moat  pernicious  in  their  tendency  woold  b^ 
come  vain  and  fruitless.  And  what  greater  ia- 
conveniences  can  we  imagine,  than  thosa, 
which  would  necessarily  result  from  sneh  aa 
unlimited  sacrifice  of  the  municipal  law  to  the 
law  of  a  foreign  country  P  1  will  now  applyr 
this  general  doctrine  to  the  particular  case  of 
our  own  law  concerning  slavery.  Ourlawpr»> 
hibits  the  commencement  of  domestic  davery 
in  England;  because  it  disapproves  of  slaeeryr, 
and  considers  its  operation  as  dangerous  aoil 
destructive  to  the  whole  community.  Bol 
would  not  this  prohibition  be  wholly  ineflce- 
tual,  if  slavery  could  be  introduced  from  a  fb» 
reign  country  ?  In  the  course  of  time,  tboogh 
perhsps  in  a  progress  less  rapid,  would  not  &K 
mestic  slavery  become  as  general,  and  bo  ao 
completely  revived  in  England  by  introductioa 
from  our  colonies  and  from  foreign  conatries^ 
as  if  it  was  permitted  to  revive  by  comm^aoa 
ment  here ;  and  would  not  the  same  inooava* 
niences  follow  P  To  prevent  the  reviyal  of  do* 
mestic  slavery  effectually,  its  introductioa  mail 
be  resisted  uniyersally,  without  regard  to  tba 
place  of  its  commencement ;  and  therefore  m 
the  instance  of  alavery,  the  lex  hci  must  yieUI 
to  the  municipal  law.  From  tlie  fact  of  thera 
never  yet  having  been  any  aUvery  in  tliJa 
country  except  the  old  and  now  expired  oa# 
of  villenage,  it  ia  evident,  that  hitherto  our  lav 
has  uniformly  controlled  the  Ux  loci  in  this  ra> 
spect ;  and  ao  long  as  the  sam^  policy  of  «z- 

(l)  See  the  chapter  *  de  conflictn  legnm  di- 
« Tersarum  in  di? cnif  impcriiSi'  ia  Uubtr.  Pnt- 
leet|  p.  638. 
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e1udio|^  thwfrj  \a  retained  by  the  law  of  Eng* 
land,  it  must  ooDtinue  intitled  to  the  same  pre- 
fereooe.  Nor  let  it  be  thought  a  peculiar 
want  of  oomplaitaoce  in  the  law  of.  England, 
that  ditregardlDg  the  lex  loci  in  tfaie  case  of 
fllavea,  it  gives  immediate  and  entire  liberty  to 
them,  when  they  are  brought  here  from  an- 
other eoontry.  Moat  of  the  other  European 
■tatea,  in  wnich  tlarery  is  discountenanced, 
bave  adopted  a  like  policy. 

lu  Scotland  domestic  slavery  is  (m)  un- 
kiiowD»  except  so  far  as  regards  the  (n^  coal- 
hewers  and  salt-makers,  whose  condition,  it 
nost  be  confessed,  bears  some  resemblance  to 
ajavery ;  because  all  who  have  once  acted  in 
cither  of  these  capacities  are  compellable  to 
•er? e,  and  fixed  to  their  respective  places  of 
cmplo]^ ment  during  life.  But  with  this  single 
exception,  there  is  not  the  Jeast  vestige  of 
slavery ;  and  ao  jealous  is  the  Scotch  law  of 
every  thing  tending  to  slavery,  that  it  has  been 
held  to  disallow  contracts  of  serfice  for  life,  or 
fbr  a  very  long  term  ;  as,  for  sixty  years  (o). 
However,  n«>  particular  case  has  yet  happened, 
in  which  it  has  been  necessary  to  decide,  whe- 
ther a  slave  of  another  country  acquires  free- 
dom on  his  arrival  in  Scotland.  In  1757  this 
^estion  was  depending  in  the  Court  of  Session 
in  the  case  of  a  negro  ;  hut  the  nejpro  happen- 
ing to  die  during  th^  pendency  or  the  cause, 
the  question  was  not  {*)  determined.  But 
when  it  is  considered,  that  in  the  time  of  sir 
Thoouis  Craig,  who  wrote  at  least  150  years 
ago,  abverv  was  even  then  a  thing  unheard  of 
in  Scotlanu,  and  that  there  are  no  laws  (p  )to 
renlate  slavery,  one  ca^  scarce  doubt  wnat 
opinion  the  lords  of  session  would  have  pro* 
nounced,  if  the  negro's  death  had  not  prie- 
rented  a  decision. 

In  the  United  Provinces  slavery  having  fallen 

(m)  See  Crag.  Jus  Feud.  lib.  1,  dieges.  11, 
S.  S'Z.    Suir's  instit.  b.  1,  t.  S,  s.  11,  12. 

(n)  Forb.  Inst,  part  1,  b.  2,  t.  3.  Macdoual. 
Instil,  vol.  1,  p.  68. 

(o)  Macdoual.  Instit.  vol.  1,  p.  68.  But  I 
must  obaerve,  that  in  the  case  relied  on  by  Mr. 
Macdoual,  the  term  of  ser? ice  was  not  the  only 
oialerial  circumstance.  The  contract  was  be- 
tween the  masters  and  the  crews  of  some  fish 
boats;  the  latter  binding  themselves  for  a 
Yearly  allowance  to  serve  in  their  respective 
toaia  during  three  times  nineteen  years,  so  that 
Dot  one  of  them,  during  all  that  time,  could  re- 
move from  a  particular  village,  or  so  much  as 
from  one  boat  to  another.  See  Diet  Decis. 
tit  Pactum  illicitum. 

(*)  Wall.  Instit.  Law  of  Scotl.  chap,  on 
■laaler  and  servant.  n 

(p)  Sir  Tliomas  Craiff,  mentioning  the  Eng- 
lisb  villenage,  says,  *  Nullus  est  spud  nos  ejus 

*  osas,  et  inauditnm  nomen,  nisi  quod  nonnulla 
*'  in  libro  Regis  Majestatis  de  nntivis  et  ad  li- 

*  bertatem  proclamantibus  proponantur ;  quie 
'  et  ab  Aoglorum  moribus  sunt  recepta,  et  nun- 
*i|uam  in  usom  nostrum  deducta,'  Crag.  Jus 
Fend,  lib,  1,  dieges.  tl,  8.98.  . 


into  disuse  (q),  all  their  writers  agree,  tha' 
alaves  from  another  country  become  free  the 
moment  they  enter  into  the  Dutch  territoriea 
(r).  The  same  custom  prevails  in  some  of  the 
neighbouring  countries,  particularly  Brabant, 
and  other  parts  of  the  Austrian  Netherlands; 
and  Gudelinns,  an  eminent  civilian,  who  was 
formerly  professor  of  law  at  Louvain  in  Bra- 
bant,  relates  from  the  annals  of  tlie  supremo 
council  at  Mechlin,  that,  in  the  year  1531,  an 
application  for  apprehending  and  surrendering 
a  fugitive  slave  from  Spain  was  on  this  account 
rejected  (i). 

In  France  the  law  is  particularly  explicit 
against  regarding  the  lex  loci  in  the  case  of  do- 
mestic slavery :  and  though,  in  some  of  the 
provinces,  a  remnant  of  the  antient  slavery  is 
still  to  be  seen  in  the  persons  of  the  '  serfs'  or 
'  gens  de  main-morte,'  who  are  attached  to 
particular  lands  (t),  as  villeins  regardant  for- 
merly were  in  England ;  yet  all  the  writers  on 
the  law  of  France  agree,  that  the  moment  a 
slave  arrives  there  from  another  country  he 
acquires  liberty,  not  in  consequence  of  any 
wntten  law,  but  merely  by  long  usage  having 
the  force  of  law.  There  are  many  remarkable 
instances  in  which  this  rule  against  the  admis- 
sion of  slaves  from  foreign  countries  has  had 
effect  in  France.  Two  are  mentioned  byi  («) 
Bodin ;  one  being  the  case  of  a  foreign  mer- 
chant who  had  purchased  a  slave  in  Spain,  and 
afterwards  earned  him  into  France ;  the  other 
being  the  caae  of  a  Spanish  ambassador,  whose 
slave  was  declared  free,  notwithstanding  the 
high  and  independent  character  of  the  slave's 
owner.  This  latter  case  has  been  objected  to 
by  some  writers  (a?)  on  the.  law  of  nations,  who 
do  not  disapprove  of  the  general  principle  on 

(q^  *  Belgte  servos  non  habent,  nisi  in  Asift, 

*  Afncli,  et  America.'  Bynkersb.  Qusest.  Jur. 
Pub.  lib.  1,  c.  3.  Another  great  Dutch  lawyer 
adds,  '  Nee  cuiquam  mortalium  nunc  liceat 
^  sese  vennndare,  aut  ali^  ratione  servitutis  jure 
^  semel  alteri  addicere.'  Voet  Commentar.  ad 
Pandect,  lib.  1,  tit.  5,  s.  3. 

(r)  *  Servitus  paulatim  ab  nsu  recessit,  ejus- 
'  que  nomen  hodic  apud  nos  exolevit ;  adeo 
<  qiiidem  ut  servi,  qui  aliunde  hue  adducuntur, 

*  simul  ao  imperii  nostri  fines  intr&mnt,  invitis 
'  ipsonim  doroinis  ad   libertatem  proclamare 

*  possint :  id  quod  et  aliarum  Christian&rum 
'  gentium  moriDUs'receptum  est.'  Grcenewegen 
de  Lefg,  Abrogat.  in  Hollandi&,  &c.  p.  5.  John 
Voet,  in  the  place  cited  in  the  preceding  note, 
expresses  himself  to  the  same  effect. 

(i)  Gudelin.  de  Jur.  Noviss.  lib.  1,  c.  5,  et 
Vinn.in  Instit.  lib.  1,  tit.  3,  p.  32,  edit.  Heinecc. 

(t)  See  Inst,  au  droit  Franc,  par  M.  Argou, 
ed.  1753,  liv.  l,  chap.  1,  p.  4. 

(u)  Bodin.  de  Republic,  lib.  1,  cap.  5,  de 
imperio  herili.  See  several  other  instances 
mentioned  in  the  Negro  cause  iu  the  ISth  vo- 
lume of  the  Causes  Celebres. 

(w)  Kirchner,  de  Legat.  lib.  S,  c.  1,  num. 
833;  and  after  himBynkershoek  JugeCom- 
pet.  des  Ambajsad.  ed.  par  Darbeyr.  c.  15|  a.  3. 
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which  Uherty  is  ipven  to  tlatPt  hrouffht  froio 
foreiiTD  counlricn,  km  only  complain  of  its  ap- 
plication to  ihe  |>articuUr  caae  of  an  anbasta- 
oor.  Bui,  OD  tlie  (Khcr  liao*!,  Wicquefort  (x) 
Mames  the  atolcf  of  Holland  for  ool  following 
the  example  of  ibe  French,  in  a  case  which 
he  roeotioni.  A  Her  the  establishment  of  the 
French  colonies  in  8ouih  America,  the  kin^ 
of  Prance  thouiirht  fit  to  det iaie  from  the  strict' 
Bess  of  Ihe  aniient  French  Uw,  in  respect  to 
■lafery.aod  in  tbem  to  permit  and  regulate  Ihe 
possession  of  ne^  slates.  The  first  edict  for 
this  purpose  is  said  to  have  been  one  in  April 
1615,  and  another  was  made  in  May  1685  (^), 
which  is  not  confined  to  neintWA,  but  rei^lales 
the  general  police  of  tlie  French  iittaiids  in 
America,  and  is  known  by  the  name  uf  the 
Code  Noir.  But  notwithsUmling  these  edicts, 
it  Bcicro  slares  were  carried  from  the  French 
Amencan  islands  into  France,  they  were  inti- 
lied  to  the  benefit  of  Ihe  ancient  French  law, 
and  became  free  on  their  arrival  in  France  (x). 
To  prevent  this  consequence,  a  third  edict  was 
inaile  in  October  1716,  which  permits  the 
Imnu^ing  of  negro  slaves  into  France  from  their 
American  islantls.  The  permission  is  granted 
nnder  various  restrictions ;  sll  tending  to  pre- 
vent the  long  continuance  of  negroes  in  France, 
to  restrain  their  owners  from  treatinf^  them  as 
property  whilst  they  continue  in  their  mother 
country,  and  to  prevent  the  importation  of  fu- 
gitive negroes;  and  with  alike  view,  a  royal 
declaration  was  aiade  in  December  1738  (a), 
containing  an  exposition  of  the  edict  of  1716, 
and  some  additiooal  provisions.  But  the  an- 
iient law  of  France  in  favour  of  slaves  from 
another  country,  still  has  eflect,  if  the  terms  of 
the  edict  of  17 16,  and  of  the  declaration  of 
1738  are  not  strictly  complied  with  ;  or  if  lue 
negro  is  brought  Aom  a  place,  to  which  they 
do  not  extend.  This  appears  from  two  cases 
adjudged  since  the  edict  of  1716.  lu  one  (h) 
of  them,  which  happened  in  1738,  a  negro  had 
been  brought  from  the  island  of  8t.  Domingo 
without  ohsenring  the  terms  of  the  edict  of 
1716  ;  and  in  the  other  (c),  which  was  decided 
00  lato  as  in  the  year  1758,  a  slsve  had  been 
brought  from  the  East  Indies,  to  which  the 

(x)  Wicq.  Embassador,  Engl.  ed.  p.  268. 

(y^  Decisions  Nouvelles,  par  M.  Denisart, 
tit  Negres. — Denisart  mentions,  that  the  edict 
of  1685  is  registered  with  the  sovereign  council 
at  Domingo,  but  hss  never  been  registered  in  i 
any  of  the  French  parliaments. 

(i)  Nouvelles  Decisions  par  M.  Denisart, 
tit  Negres,  s.  27. 

(a)  M.  Denisart  observes,  that  the  edict  of 
1716,  and  the  declaration  of  1738,  do  not  ap- 
pear to  have  been  ever  registereil  by  tlie  |>arlta- 
ineot  of  Paris,  because  they  are  considered  as 
contrary  to  the  common  Isw  of  the  kingdom. — 
hee  his  Nouvelles  Decisions,  tit.  Negres.  And 
•ee  above,  p.  12. 

(k)  See  Causes  Celebres,  vol.  13,  p.  492. 

(e)  Nouvelles  DecisioDS  par  M.  Denisart, 
lit  Negrw,  s.  147. 
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I  edict  doth  not  extend :  and  in  both  Ibcoe 

'  the  slaves  were  doclarcd  to  be  fre^. 

Such  are  the  examples  drawn  from  the  laws 
and  usages  of  other  European  countries  ;  and 
they  fully  evince,  that  «  herever  it  is  the  policy 
to  disoountenaaoe  slavery,  a  disregard  of  tha 
let  Icei^  in  the  case  of  slavery,  is  as  well  justi- 
fied by  general  practice,  as  it  is  really  founded 
on  necessity.  Nor  is  the  justice  of  such  pr^ 
oeediog  less  evident ;  for  bow  can  it  be  anjual 
to  devest  the  master's  property  in  bis  alare, 
when  he  is  carried  into  a  cooulry,  in  which, 
for  the  wisest  snd  roost  buosane  reasons,  aach 
property  is  known  to  be  prohibited,  and  coaaa 
qucntly  cannot  be  lawfully  introduced  ? 

6.  It  may  be  contended,  that  though  the  lav 

i  of  England  will  not  receive  the  negro  as  % 

!  slave,  >et  it  may  suspend  the  severe  qualities  of 
the  slavery  whilst  the  negro  is  in  Eoglaiid,  aai 

C reserve  the  master's  right  over  him  in  the  ro- 
iiion  of  a  servant,  either  by  presuming  a  coe- 
tract  for  that  purp«Me,  or,  without  the  aid  of 
such  a  refinement,  by  compnUioo  of  law 
grounded  on  the  condition  of  slavery  in  which 
the  negro  was  previous  to  his  amvaf  here. 

But  insuperable  difficulties  occur  againol 
modifying  and  qualifying  the  slavery  by  this 
arlitieial  refinement  In  the  present  case,  at 
all  events,  such  a  modi6cstioo  cannot  be  allow- 
able ;  because,  in  tlie  return,  the  master  claima 
Ihe  benefit  of  the  reljtion  between  him  and  tho 
negro  in  Ihe  full  extent  of  the  original  slavery, 
but  for  Ihe  sake  of  shewing  the  futility  of 
the  argument  of  modification,  and  ia  order 
to  prevent  a  future  attempt  by  the  masters  of 
negroes  to  avail  themselves  of  it,  I  will  try  iu 
force. 

As  to  the  presuming  a  contract  of  aervioa 
against  the  negro,  1  Mk  at  what  lime  is  its 
commencement  to  be  supposed  ?  If  the  limo 
was  before  Ihe  negro's  arrival  in  England,  il 
was  made  when  he  was  in  a  state  of  slavery, 
and  consequently  without  the  power  of  can* 
trading.  If  the  time  presunied  was  subse- 
quent, the  presumption  must  begin  the  mooMBi 
of  the  negroes  arrival  here,  and  consequently 
be  foundedon  the  mere  fact  of  thai  arrival,  sod 
the  consequential  enfraochisemenl  by  opera- 
tion of  law.  But  is  not  a  slavery,  determined 
against  the  consent  of  the  master,  a  strango 
foundation  for  presuming  a  <!OBlract  betweea 
him  and  the  alave  ?  For  a  moment,  however,  I 
will  allow  Ihe  reasonableness  of  presuonny 
such  a  contract,  or  1  will  suppose  it  to  he  re- 
duced into  writiug ;  but  then  1  ask,  what  art 
the  terms  of  this  contract?  To  answer  ilia 
master's  purpose,  it  must  be  a  contract  to  serva 
the  master  nere;  and  when  he  leaves  this 
country  to  return  with  him  into  America^ 
where  the  slavery  will  again  attach  upon  Iba 
negro.  In  plain  terms,  it  is  a  contract  to  go 
into  slavery  whenever  the  msster's  occasioaa 
shall  require.  Will  the  law  of  England  dia-* 
allow  Ihe  introduction  of  slavery,  snd  therefor* 
emancipate  the  negro  from  it ;  and  yet  givw 
effect  to  a  contract  founded  solely  upon  sla* 
i&ryy  io  slsTcry  sodiog  ?  b  it  po«&bie|  thai  IIm 
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Uw  of  Baghad  cui  be  to  uMakiiig  !•  tht 
negro,  so  inooiitiitrat  with  itself  ? 

The  arguneotuf  modificatioD,  indeMBdetit- 
Ij  of  GiMiiniet,  it  eqoalljf  delutito. — There  b 
BO  known  role  by  which  the  Court  ceo  yuiclo 
itielf  in  a  porlial  recseption  of  slatery.  Be- 
•idee,  if  ihe  Uw  of  Eoiclend  would  nfceire  the 
•lAforj  of  tbo  negro  in  aoj  way,  there  eao  be 
no  rooMMi  why  it  should  not  be  admitted  in  the 
tame  degree  at  the  tlatcry  of  the  vUhun ;  but 
tho  argniiient  of  modification  necessarily  sup- 
poses iho  oontrary  ;  because,  if  tbe  slat ery  of 
the  flecm  was  receited  in  the  same  cjctenl, 
then  it  would  not  be  neeoMary  to  hare  recourse 
te  a  ^nalifieation.  There  is  also  oae  other  rea- 
son aiiU  more  repiMfnant  to  the  idea  of  modify- 
ing the  slat  err.  if  tbe  law  of  England  would 
modifjr  tbe  alavcry,  it  wonM  certainly  take 
away  its  most  ezeeptionable  qualities,  and  lea? a 
those  which  are  least  opprenufe.  But  the  mo- 
dification required  will  be  insufficient  for  the 
master's  purpose,  unlem  the  law  leaves  behind 
a  quality  the  most  exceptionable,  odious  and 
eppressire;  an  arbitrary  power  of  reviting 
the  tlateffj  in  its  full  extent,  by  removal  M 
the  negra  to  a  pUce,  ia  which  tbe  slarery 
will  again  attach  upon  him  with  all  its  original 
as?  erity  {i)» 

From  this  examination  of  the  several  oh- 
jcelioBe  in  iaveur  of  slavery  in  England,  I 
think  myaelf  well  warranted  to  observe,  that 
instend  of  being  weakened,  the  arguments 
against  slavery  in  England  have  derivol  an  ad* 
ditional  fbrce.  The  nsolt  is,  not  merely  that 
negiees  beosmefree  on  bcia^  brought  into  this 
coantnr,  hot  that  the  law  el  England  confers 
the  gin  of  liberty  entire  and  unincumbered ; 
not  in  name  onlv,  but  really  and  substantially ; 
and  consequently  that  Mr.  Sleuart  cannot  have 
the  least  right  over  Sommersett  the  negro, 
either  in  the  open  cbsracter  of  a  slave,  or  in 
the  disguised  one  of  an  ordiosry  servant. 

w  iw«t  o«  (*•)   '"  ^*  outset  of  the  argu- 

Mr.  Mrdim  meot  1  made  a  second  question 
^tSSt'i^  on  Mr.  Steuart's  authority  to  en- 
rifht  to  ite  for^  bis  right,  if  he  has  any,  by 
transporting  tbe  negro  out  of  £n|^- 
land.  Few  words  will  be  necessary 
on  this  point,  which  my  duty  as 

(d)  This  answer  te  the  argument  of  modi- 
fication, indndes  an  answer  to  the  supposition, 
thet  nn  amieB  of  trespsm  '  per  quod  serviiium 

*  amisit,'  wiU  lie  ler  lorn  of  a  m^^'s  service. 
1  am  pemnadedy  that  the  case,  in  wbicb  that 
rtsatoy  was  loosely  suggsstsd,  was  one  in 
which  tbeqnestien  was  about  a  negro  being 
eutofEnghmd.  I  mean  tbe  caee  of  Smith  and 
Gonld,  a  feUk.  667.  Another  writ,  hinted  at 
in  the  same  case,  is  the  writ  of  trespam,  *  qnare 

*  captivom  an  urn  cepit ;'  which  is  not  in  the 
Isnst  appticable  te  the  negro,  or  any  other  alave. 
It  suppssis  the  jplaintiff  to  have  bad  one  of  the 
king's  tnemies  m  his  cuolsdy  as  a  prisoner  of 
war,  and  te  hnve  had  a  right  of  detaining  him 
tin  payment  of  a  ransom,  iee  Beg.  Br.  109, 
h.  nod  a  ialk.  66r. 
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eonnsel  for  the  aegro  requires  me  to  make,  in 

order  to  give  biro  evf^ry  possible  cbance  of  a 

dischsrire  from  his  counrteoieiit,  sod  act  frf»m 

any  doubt  of  success  on  the  question  of  nIsi  ery. 

If  in  England  tbe  negro  cootinueii  asla%e  to 

j  Mr.  Stf  uart,  lie  must  be  content  to  liave  ibn 

I  negro  sul^ect  to  those  limitations  which  the 

Ihws  of  villeoage  imposed  on  Uie  lord  in  the 

I  enjoyment  of  his  propn-ty  in  the  villrin ;  there 

i  beuig  no  otli«'r  Isws  to  regulate  slsvery  in  this 

j  country.     But  even  those  laws  did  not  permit 

that  high  act  of  iloniiaioo  which  Mr.  Steuart 

has  exercised;    for  they  restrained  tlie  lord 

from  forcing  the  villein  out  of  Eiiglsnd.    The 

law,  by  which  the  lord's  power  over  Ins  villein 

was  thus  limited,  hss    reached  tbe   present 

times.    U  is  a  law  («)  made  in  tbe  time  of  the 

first  William,  and  tbe  words  of  it  are,  ^  prohi- 

*  bemua  nt  nullus  vendat  bominem  extra  pn- 

•  triam'  (/). 

If  Mr.  Keuart  bad  daimsd  tbe  negro  ns  a 
servant  by  contract,  aud  in  his  return  to  thn 
Habeas  Corpus  had  stated  a  written  agreement 
to  leave  England  as  Mr.  Sleuart  should  re- 
quire, signed  by  tbe  negro,  and  made  after  his 
arrival  in  Engt^id,  when  he  bad  a  capacity  ef 
centraetiog,  it  might  then  have  been  a  ques- 
tk)n,  whether  such  a  contract  ia  writing  would 
have  warranted  Mr.  Stenart  ia  compelling  the 
performance  of  it,  by  forcibly  transporting  tbe 
nam  out  of  this  country  f  I  am  mynelf  satin- 
ficd,  that  no  contract,  however  aolemnly  enter- 
ed into,  would  have  justified  sueh  vmlenee. 
Jt  is  contrary  te  the  genius  of  the  English 
law,  to  allow  any  enforoensent  of  agreemenli 
er  contracts,  by  any  ether  eeropalaien,  then 
that  from  our  courts  of  justice.    The  exercise 
of  such  a  power  is  not  lawful  in  cases  sf 
agreements  lor  prapeity ;  much  less  ought  it  te 
be  so  for  eofordnjf  ngreements  against  the 
person.      Besides,  is  it  reasonable  to  suppose, 
that  tbe  law  of  England  would  permit  that 
against  tbe  servant  by  contract,  which  is  da- 
rned against  the  slsve?    Nor  are  great  aulho- 
rities  wanting'  a>  acquit  tbe  law  of  England  ef 
such  an  inconsistency,  and  te  shew,  that  n 
contract  will  not  warrant  a  compulsion  by  im- 
prisonment, and  consequently  much  Itts  by 
transporting  tbe  party  out  of  this  kingdom, 
liord   Hobsrt,  whose  extraordinary  learning, 
judgment,  and  abiiilies,  hsve  always  ranked  his 
opinion  amnngat  the  higheat  authorities  ef  law, 
expressly  saya  (g),  that  the  body  of  a  freeman 
cannot  lie  made  sntyeot  to  distreas  or  impriaon- 
Bsent  bf  contract,   but  only  by  judgment. 
There  is,  however,  one  case,  in  which  it  it 
said  that  the  performance  of  a  asrvice  le  he 
done  abroad,  may  be  ooospelled  without  the 

(e)  Wilk.  liSg.Saxen.  p.  989,  etcap.65. 
Leg.  Gulielm.  1. 

(f)  This  law  furnishes  one  mora  argifrni 
against  slavery  imported  from  a  foreign  eoun-« 
try.  If  the  Taw  of  England  did  not  disaUow 
the  sdmissisn  of  sueh  n  slavery,  would  it  re- 
strain the  maater  firom  taking  bb  shiTe  out  of 
the  kingdom  f  (g)  fleb.  ii. 
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interrentton  of  a  comt  of  jotlicp ;  I  metii  tht 
case  of  an  infant -a  nprentiee,  boand  by  |Nni>per 
{mleiiturrt  to  a  mariner  or  other  |ienion,  where 
the  nature  of  the  aer?  ire  importa,  that  it  ia  to 
be  done  out  of  the  kinffdoin  (A),  and  the  ptrty, 
by  reaaon  of  hia  infancy,  ia  liable  to  a  ooerdoo 
not  justifiable  in  ordinary  caties.  The  Habeaa 
Corpus  Act  (i)  ipoea  a  aiep  further ;  and  per- 
aons  who,  by  ccmtract  in  wntinfjf,  tffree  with 
a  merchant  or  owner  of  a  |ilantatioo,  or  any 
other  peraon,  to  be  transported  beyond  sea,  and 
teceive  earneat  on  socb  aitreemeots,  are  ei- 
oepted  from  the  benefit  of  that  statute.  I 
must  sav,  that  the  exception  appears  tery  un  - 
ftiarded;  and  if  the  law  aa  it  waa  prerioua  to 
thia  aUtnte,  did  entitle  the  aubiect  to  the 
Habeaa  Corpua  in  the  caae  which  tba  atatute 
cxcepta,  it  can  only  operate  in  ezclodiofi^  him 
in  that  particular  case  from  the  additimial  pro- 
▼iaiooa  of  the  statute,  and  cannot,  1  preaame,  be 
jnatfy  extended  to  tieprife  hian  of  the  Habeaa 
Corpus,  aa  the  common  law  gare  it  before  the 
making  of  the  statute. 

fiir'iiiiii  Upon  the  whole,  the  return  to 

the  Habeaa  Coqiua  in  the  prcaent 
cese,  in  whate? er  way  it  ia  cooaidered,  whether 
bj  inqoirv  into  the  foundatMNi  of  Mr.  Steuart'a 
right  to  Ine  perwNi  and  aenrice  of  the  negro,  or 
by  refiBrence  to  the  t iolant  maaoer  in  which  it 
bao  been  attempted  to  cafbroe  that  right,  will 
appear  equally  unworthy  of  thn  court's  ap- 
probatioo.  By  condemning  the  retom,  the 
Nfif al  of  domieitio  alat ery  will  be  rendered  aa 
impractioable  by  introduction  from  our  oolo- 
niea  and  from  other  oouotriei^  aa  it  n  by  oom- 
mencMBeDt  here.  8och  a  jodgonent  will  be 
00  leaa  coodocif  a  to  the  pnblie  advantage,  than 
it  will  be  conformable  to  natural  jivtice,  and  to 
principlea  and  anthoritiea  of  law  ;  and  thia 
court,  by  eflfectually  obotructing  the  admiasion 
of  the  new  alatery  of  negroca  into  Eogiand, 
win  in  tbeae  timca  reflect  aa  moeh  honour  on 
themselvaa,  aa  the  great  judges,  their  prede- 
cesaora,  fi>rmeHy  acquired,  by  contribnting  ao 
uniformly  and  successfully  to  the  suppraaaiott 
of  the  old  alarcry  of  villenage. 

Argi;ment8  op  tub  other  Counsel. 

Mr.  il^fie.— Though  it  may  aeem  pre- 
•omptioo  in  me  to  oiTer  any  remarka,  after  the 
elaborate  diacourae  juat  now  delivered,  yet  1 
hope  the  indulgence  of  the  Court ;  and  ahall 
aotifioe  my  obaervaliona  to  anose  few  points, 
Aot  included  by  Mr.  Harmve.  It  ia  well 
known  to  your  lordships,  that  much  has  been 
•aserted  by  the  ancient  philoaophera  and  ctvi- 
liana,  in  defence  of  the  principlea  of  aUvery : 
Ariatotle  baa  particuUrly  enlarged  on  that  auo- 
jeot  An  obaervation  still  it  is,  of  one  of  the 
oiost  able,  moat  ingenioua,  moat  ooovinciog 
writers  of  mo«lam  tiroes,  whom  I  need  not 
beaitate,  on  thia  occasion,  to  prater  to  Ariatollt*, 
tbo  great  Monteaquieu,  that  Aristotle,  on  this 
•ubfoct,  reaaoned  very  unlike  the  philosopher. 
He  drawa  hia  precedenta  from  batharoua  agea 
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I  and  aationa,  and  then  dcdooai  iMxiaM  fnm 
them,  for  the  contemplation  and  practice  of 
civilised  tiiqes  and  countriea.    If  a  omui  who 
in  battle  has  had  his  enemy's  throat  at  hii 
sword*s  point,  sparea  him,  aod  aaya  tharefbia 
he  has  power  over  hia  lite  and  liberty,  ia  thia 
true?    By  whatever  duty  be  waa  bound    Ic 
a|>are  him  hi  battle,  (whicn  he  alwaya  ia,  wbaa 
hie  can  with  safety)  by  the  aame  he  obligea 
himaelf  to  apare  the  lite  of  the  captive,  aod  ra- 
atore  hia  liberty  aa  aoon  aa  poasibie,  oooaiateal 
with  thoae  considerationa  from  whence  be  waa 
authoriaed  to  apare  at  first ;  the  aama  iadia* 
pensible  duty  operatca  throughout.    Aa  a  coa» 
tract :  in  all  contracta  thera  muat  be  power  an 
one  side  to  give,  on  the  other  to  receive ;  aad  a 
competent  conaideration.    Now,  what  power 
can  thera  be  in  any  nnan  to  diapoae  of  all  tha 
righta  veatcd  by  aatura  and  aoaety  in  him  aad 
hia  deacendanu  P    He  cannot  conaeat  to  part 
with  them,  without  ceasing  to  be  a  man  ;  for 
they  immediately  flow  firom,  and  ara  eosential 
to,  his  conditiou  aa  auch  :  they  caaaot  ba  takes 
from  biro,  for  they  are  not  his,  as  a  citixea  or 
a  ntember  of  society  mer«4y  ;  and  ara  not  to  ba 
reaigned  to  a  power  inferior  to  that  which  gava 
them.    With  reapect  to  coosideratioB,  what 
ahall  be  adequate?   As  a  apeculative  point,  ala- 
very  may  a  little  differ  in  its  appearance,  aod 
the  relation  of  maater  and  slave,  with  tbo  ofaK- 
gatiooa  on  the  part  of  the  slave,  may  be  eaa^ 
oeivod ;   and  mertiy  in  this  view,  might  ba 
thought  to  take  vfllect  in  all  placea  alike ;  aa 
natural  relattons  always  do.    But  alavery  ia 
not  a  natural,  it  is  a  municipal  relatioo ;  an  ia- 
Btitation  therefore  confined  to  certain  places, 
aod  necessarily  dropt  by  paasage  into  a  coaa* 
try  where  such  municipal  regulatioiia  do  aat 
aobeiat.    The  ne<pt>  making  choice   of    bit 
habitation  here,  has  aubjected  himaelf  to  tba 
pcnaltiea,    and    is    therdfbre  entitled   to   tba 
protection  of   our    Uwa.     One   reaaarkaUa 
caae  seems  to  require  being  mentioned :  soma 
Hpanish  criminals  having  evcaped    from  exa* 
cution,  were  aet  free  in  Prance.    [Lord  JUaai- 
^e/d— -Note   the  distinclion  in  the  case:    in 
thia  case,  France  was   not  bound  to  judge 
by  the  muuicipal  laws  of  SoAin ;     aor  was 
to  take  cognisance  of  the  offeneea  supposed 
against  that  law.]     There  has  been  started  aa 
objection,  that  a  company  having  been  csta^ 
lished  by   our  government  for  the  trade  af 
alavea,  it  were  unjust  to  deprive  them  hera^— 
No :   the  government  incorporated  them  with 
such  powcra  aa  individuala  had  need  by  cas- 
tom,  the  only  title  on  which  that  trade  aab* 
aisted ;  I  conceive,  that  bad  never  exteaded, 
nor  could  extenil,  to  shives  brought  hither ;  it 
was  not  enlarged  at  all  by  the  incorporalioa  ft 
that  company,  as  to  the  nature  or  hmita  of  iw 
authority.    It  ia  aaid,  let  slavea  know  tbey  arc 
all  free  as  sooa  aa  arrived  here,  thay  will  fla^ 
over  in  vast  oumbere,  over-run  thia  country, 
and  deadate  the  plantationa.    Thera  ara  laa 
atrong  penaltiea  by  which  they  will  be  kepi  ia; 
nor  are  the  persons  who  miKhi  convey  ibrai 
over  much  ioduocd  to  aitempt  it  j  tha  Mpica* 
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Me  ctnittion  io  which  negroet  ha? e  the  mia* 
fortaaa  io  be  ooQsidenMi,  effectuelhr  preTtiits 
their  ioBporUtieii  io  aoy  considerable  de^i^ree. 
Oaght  we  noi,  on  oor  part,  to  g^ard  and  pre- 
•erre  that  liberty  by  which  we  are  distinguished 
by  aH  the  earlh !  to  be  jealous  of  w-bateTer 
tnaaaiire  has  a  tendency  to  diminish  the  f  ene- 
ration  due  to  the  first  of  bleasings?  The  horrid 
crneltiea,  scarce  credible  in  recital,  perpetrated 
in  America,  might,  by  the  allowance  of  slaves 
amon|it  ns,  be  introduced  here.  Could  your 
loiMii|i,  could  any  liberal  and  ingenuous  tern- 
per,  endore,  in  the  fields  bordering  on  this  city, 
to  aee  a  wretch  bound  for  some  tririal  offence 
to  a  tree,  torn  and  agonizing  benetth  the 
aooiir^er  Such  objects  might  by  time  become 
fiuniliar,  become  unheeded  by  this  nation ; 
cwrciaed,  as  th^  are  now,  to  far  different  sen- 
timents, may  those  sentiments  never  be  ex- 
ttttct !  the  fenings  of  humanity  !  the  generous 
sallies  of  free  minds!  May  such  principles 
never  be  oorropted  by  the  mixture  of  slavish 
costoms!  Nor  can  I  believe,  we  shall  su£^ 
any  individual  living  here  to  want  tliat  liberty, 
wioae  effects  are  glory  and  happiness  to  the 
public  and  every  individual. 

Mr.  Wallace, — ^The  question  has  been  staled, 
wfaetiier  ^e  right  can  be  supported  here ;  or, 
if  it  can,  whether  a  course  of  proceedings  at 
law  be  not  necessary  to  give  effect  lo  the  nght  f 
It  is  found  in  three  quarters  of  the  globe,  and 
in  part  of  the  fourth.  In  Asia  the  whole  peo- 
ple; in  Africa  and  America  far  the  greater 
fsut ;  in  Europe  great  nnmbevs  of  the  Rus- 
SMS  and  Polanders.  As  to  captivity  in  war, 
fhm  Christian  princes  have  been  used  to  give 
fife  to  the  prisoners ;  snd  it  took  rise  probably 
in  the  Crusades,  when  they  gave  them  life,  and 
ssnstimea  enfranchised  them,  to  iolist  under 
the  standard  of  the  cross,  against  the  Maho- 
naelaos.  The  right  of  a  conqueror  was  abso- 
Inte  in  Europe,  and  is  in  Africa.  The  natives 
are  broqght  from  Africa  to  the  West  Indies ; 
surchaae  is  made  there,  not  because  of  positive 
law,  bat  there  being  no  law  against  it.  It  can  - 
not  lie  in  conaideration  by  this  or  any  other 
eoart,  to  see,  whether  the  West  India  regula- 
tions are  the  beat  possible ;  such  as  they  are, 
while  the^  continue  in  force  aa  laws,  they  must 
be  adhered  to.  As  to  England  not  permitting 
alavery,  there  is  no  law  against  it ;  nor  do  I 
find  any  attempt  baa  been  made  to  prove  the 
exisleiice  of  ope.  Yillenage  itself  has  all  but 
the  name.  Though  the  dusolution  of  mooaa- 
teries,  amongst  other  material  alterations,  did 
eecaaion  the  decay  of  that  tenure,  slaves  could 
breaths  in  Eugiand  :  for  villeins  were  in  this 
ooantry,  and  were  mere  sUves,  in  Elizabeth. 
Sheppanl'a  Abridgment,  afterwards,  says  they 
were  worn  out  in  his  time.  [Lord  Mansfield 
nenttona  an  assertion,  but  does  not  recollect  the 
author,  that  two  only  were  in  England  in  the 
tiase  of  Charles  the  9d,  at  the  time  of  the  aboli- 
tion of  tenures.]  Io  the  cases  cited,  the  two 
irst  directly  affirm  an  action  of  trot  er,  an  action 
tnpropriated  to  mere  common  chattels.  Lord 
Hsi^s  opiomi^  is  s  ners  4iiUumf  a  dsoiaioD 


onsnnported  by  precedent.  And  if  it  be  oh- 
jected,  that  a  proper  action  could  not  be 
brought,  it  is  a  known  and  allowed  practice  in 
mercantile  transactions,  if  the  cause  arises 
abroad,  to  lay  it  within  the  kingdom :  therefore 
the  contract  in  Virginia  might  be  laid  to  be  in 
London,  and  wou'd  not  be  traversable.  With 
reiipect  to  the  other  cases,  the  particular  mods 
of  action  was  alone  ob|<H:ted  to ;  bad  it  been  an 
action  *  per  q«iod  serv ilium  amisit/  for  loss  of 
service,  the  Court  would  have  alk>wed  it.  The 
Court  called  the  person,  for  the  recovery  of 
whom  It  was  brought,  a  slavish  servant,  in 
Cliaiiiberlayne's  case.  Lord  Hardwieke,  and 
the  afterwards  k>rd  chief  justice  Talbot,  then 
atioruey  and  solicitor-general,  pronounced  a 
slave  not  free  by  coming  into  England.  It  is 
necessary  the  masters  should  bring  them  over; 
for  they  cannot  trust  the  whites,  either  vrith 
the  stores  or  the  navigating  tlie  vessel .  Th^re* 
fore,  the  benefit  taken  on  the  Habeai  Corpus 
Act  ought  to  be  alkiwed. 

Lord  Manifieid  observea.  The  case  allnded 
to  was  o|ion  a  petition  in  Lincoln'a  Inn  Hall, 
after  dinner ;  probably,  thersfsre,  might  not, 
as  he  believes  the  contrary  is  not  unnsnu  at  that 
hour,  be  taken  with  much  aoenracy.  The 
principal  matter  was  then,  on  the  earnest  soli* 
citaiiim  of  many  merchanta,  to  know,  whether 
s  slave  waa  freed  by  being  made  a  Christian  P 
And  it  waa  resolved,  not.  It  is  rsmarkabls, 
though  the  English  took  infinite  paina  before 
to  prevent  their  slaves  being  made  Chriatiana, 
that  they  might  not  be  ftieed,  the  French  angt- 
gested  they  must  bring  their*s  into  France, 
(when  the  edict  of  1706  was  petitioned  fbr,^  to 
make  them  Christians.  He  said,  the  diatme- 
tk>n  was  difficult  as  to  slavery,  which  could  not 
be  resumed  after  emancipation,  and  yet  theooQ* 
dition  of  slavery ,  in  its  full  extent,  could  not  be  to* 
leratedbere.  Much  consideration  waa  necessary, 
to  define  how  far  the  point  should  be  carried. 

The  Court  must  consider  the  great  de- 
triment to  proprietora,  there  being  so  great 
a  number  in  the  ports  of  this  kingdom,  that 
many  thousands  of  pounds  would  be  hwt  to  the 
owners,  by  setting  them  free.  (A  gentleman 
observed,  no  great  danger;  for  in  a  whols 
fleets  usnally,  there  would  not  be  six  slavea.) 
As  to  France,  the  case  stated  decides  no 
farther  than  that  kingdom ;  and  there  freedom 
was  claimed,  because  the  alave  had  not  been 
registered  in  the  ptirt  where  he  entered,  con- 
formably to  the  edict  of  1706.  Might  not  a 
slave  as  well  be  freed  by  going  out  of  Virginia 
to  the  adjatent  country,  where  there  are  no 
slaves,  if  change  to  a  place  of  contrary  custom 
was  sufficient  r  A  statute  by  the  legislature,  to 
subject  the  West  India  property  to  psjrment  of 
debts,  I  hope,  will  tie  thought  some  proof;  an* 
other  act  devests  tlie  Africsn  company  of  their 
slaves,  and  vests  them  in  the  West  India  Codh 
piiny  :  I  aay,  I  hope  ttiese  are  proofs  the  law 
has  interfered  for  the  maintenance  of  the  trade 
in  slaves,  and  the  transferring  of  slavery.  As 
for  want  of  application  properly  to  a  court  of 
justice ;  a  common  s^aant  may  be  oormcted 
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bare  by  bis  mitler't  priTate  aathoritjr.  Habea 
CorjiUK  ac'kiH)wle«lgrK  a  risrbl  to  neise  pcinoM 
by  nirce  employed  to  nerre  abromd.  A  rt^bt  of 
Qmnpulnion  there  miiiit  be,  or  the  maater  will 
be  under  the  ridiculoai  ncccaaity  of  ne^lecthiip 
hii  |)ro|ier  bmincaa,  by  atayiii'X  liere  to  hare 
Ibeir  M^rrice,  or  muat  be  quite  deprived  of  thoae 
lAt?ea  he  baa  bf«D  ob)i|{ed  to  bring  over.  The 
CMe,  aa  to  aervice  for  life,  waa  not  allowed, 
iBerely  for  want  of  a  deed  to  paas  it. 

The  Cowl  approvefl  Mr.  Alleyne*a  opinion  of 
the  diatioction,  how  far  manicipal  lawa  were  to 
be  regarded  ;  inatanccd  the  right  of  marriage ; 
which,  properly  aolemniicd,  waa  in  all  plaoea 
tbe  saMe,  out  tbe  regnlationa  of  power  over 
children  fitmi  it,  and  other  cireiiaBataiicva,  very 
Tarioiia;  ttndodviMd,  if  thomerchanta  thought 
U  00  neoaaaary,  to  apply  to  parliameat,  who 
cottld  mabe  lawa. 

Adjouroed  till  tbat  day  ae'Doigbt. 

Mr.  Dunning, — ft  ia  ineambent  on  me  to  J  no- 
tify captain  Kaowlco^  detainer  of  the  nogro ; 
ttiia  will  be  effeemd,  by  proving  a  right  in  Mr. 
fiteuait;  even  t  anppooad  one:  fbr  till  tbat 
■Atter  waa  determined,  it  were  aomewbat  un- 
•ccountiMa  that  n  »egro  ahouUI  depart  bia 
•erviee,  and  put  tbe  owaM  out  of  bia  power  of 
triyng  tbat  rigbt  to  e#pet,  by  a  flight  out  of  tbe 
kingdom.  I  wiH  explain  what  appenra  to  me 
tbe  fbttndatiM  of  Mr.  Htenart'a  ciaim.  Belbre 
tbe  writ  of  Habaaa  Oorpua  iaaoed  in  tbe  preaent 
caae,  tbere  waa,  and  there  atill  ia,  a  great  num- 
ber of  alavea  in  Africa,  (from  wbeeoe  the  Aom- 
rican  plantationaareaupplied)  who  areaaleaUe, 
and  in  fact  aoM.  Under  all  theae  deaeriptiona 
iiJameaftommeraett.  Mr.  Sieuart brought  him 
•ver  to  England ;  purpoaing  to  return  to  Ja- 
-viaioa,  tbe  negro  ehooe  to  depart  tbe  aerrice, 
-•od  wat  atopt  and  detained  by  captain  Knowlea, 
tntil  bia  maater  aboutd  actaail  and  take  him 
awav  to  be  aoM  in  Jamaica.  The  geoilemen 
an  tbe  other  aide,  la  wbom  I  impute  no  Maine, 
bvt  on  tbe  otbar  band  mncb  eoromeodaiion, 
have  advapoad  many  iageoiout  piopoaitiona  ; 

ritcC  which  are  undeniably  true,  aiid  part  (aa 
•aual  in  eampoaitiona  of  mgenuity)  very  dts- 
potable.  It  ta  my  miafortnne  to  addreea  an 
andfenoa,  tbe  grvater  part  of  wbitib,  I  fbar, 
•are  prmadioH  tbe  otber  way.  But  wiahea,  1 
am  wMI  eanvineed,  will  never  enter  into  your 
liiaabipa  wiiudfl,  to  refliience  tbe  aetermination 
^liiafabrt:  tbia  eaaaemvitbe  what  in  fact 
•ad  la«r  it  la ;  Ita  fata,  I  tmat,  therefore,  de- 
wania  an  Act  foeariable  ralee,  raaoHing  fay  law 
mum  tha  watara  eC  tbe  caae.  For  myadf,  I 
iraaM  not  be  widetitaod  to  intimate  a  wiili  in 
Ibvaar  of  ilavary,  by  aov  nveana;  nor  on  tbe 
adber  atda  m  be  aafpoaatltbe  naintalaer  of  an 
^filiMMi  caiilriwy  to  my  owq  jodgment,  I  am 
wand  by  4my  to  maintain  tboae  aigumeaia 
wbidi  itrt  mnat  oadul  to  captrfa  Kac^rfea,  aa 
#br  aa  ia  (uapaiatciit  with  tnitb  ;  aad  if  bit  coa- 
liwct  baa  been  ag ruaMi  to  tha  laira  throagbout, 
I  am  tmder  a  faitiier  Mtipeiiaible  duty  to  anp- 
foit  It.    I  -aak  ao  otbar  attention  tbaa  may, 

iHiuMy  tmrti  tnm  tba  b»foitiMi  af  *e| 
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queatioa :  Icaa  than  tbia  I  bava  aa  reaaaa  ta 
expect ;  more,  I  neither  deflMmd  adr  wb^  ta 
bavealbiwed.  Many  alarming  apprvbcuaiaaa 
have  been  entertained  of  tbe  canaaqoaaee  af  Ibi 
decitioB,  either  way.  About  14,000  alavcai 
from  the  moat  exact  intdttgeaoe  I  am  aMa  la 
procore,  are  at  present  here ;  and  fOtiM  NMla 
time  past,  166,014  in  Jamaica;  tbara  ai«» 
heaidea,  a  number  of  wild  aegroea  in  tba  woada. 
The  computed  value  of  a  negro  in  tbaaa  fiaili 
50/.  a  head.  In  tba  otbar  ialandt  I  caMat 
atate  with  tbe  aaMM  accm^cy,  but  aa  tha  wbala 
tbey  ^Brt  aboat  aa  many.  Tba  maaaa  of  aaa* 
▼eyance,  I  am  told,  are  manifold  ;  every  Ibmtfjf 
almost  brings  aver  a  great  aumbar;  aad  witf, 
be  tbe  dcciaion  on  wbich  ride  it  flMy.  Halt 
negroea  who  have  nsoney  (and  tbat  deaoriptfaa 
I  believe  will  hichide  neariy  alt)  make  mlnaat 
with  tbe  common  aailara  ta  be  oarrM  biibar. 
Tbere  are  negraea  Bot  falKag  aader  tba  proper 
denomiaatioa  of  any  yet  aMntimiad,  daaeaa* 
dants  of  the  original  alavea,  the  abatigiaaa,  if  I 
may  call  them  ao ;  these  have  gradaally  aa* 
quired  a  natural  attachment  to  their  coaniry 
and  situation;  in  all  inaarrectioaa  they  aMa 
with  their  matters :  otherwise  the  vaat  diapta- 
portion  of  the  negroea  to  tbe  wbitea,  (not  leaa 
probably  than  tbat  of  100  to  oae^  wvuM  baea 
been  fiital  in  ita  conieqaencea.  There  are  eary 
atrong  and  particular  grouada  of  appndica* 
aioo,  if  tba  relatioa  ia  which  tbey  atand  la 
their  masters  is  utterly  to  be  dissolved  oa  tha 
hiatant  of  their  coming  into  Englaad.  Mafaffw, 
aay  tbe  gentlemen,  ia  an  odioua  thing ;  mt 
name  ia :  and  tlie  reality  ;  if  it  were  aa  one  i 
delbied,  and  tbe  rest  aap|ioaed  it.  If  it 
aeceasary  to  tbe  idea  and  tbe  aiiilaiiaa  af 
Jamea  Sommeiaett,  tbat  bis  maater,  eectt  ham, 
might  kill,  nay,  might  eat  him,  might  aaNiriag 
or  dead,  might  make  him  and  bia  deacaudaHU 
property  ahenabte,  and  thus  traaamiaaMa  la 
poaterity ;  thia,  how  high  aoever  my  i^aa  aanr 
be  of  the  duty  of  my  profesaion,  ia  what  1 
ahoafd  dediae  pretty  much  la  Mead  ar  at* 
aert,  fbrany  parfioae,  aerioualy ;  I  aboaMaaly 
apeak  of  it  to  Irstify  my  aoalempt  aad  ab> 
borrrace.  Bat  tbia  is  what  at  prcaeat  I  am 
not  at  an  concerned  in ;  anlraa  captaia  Kaowta^ 
or  Mr.  8teuart,  have  killed  or  eat  him* 
Freedom  hea  bera  aaaerted  aa  a  aatural  rigbt, 
and  therefore  anaKeoaMe  and  uarastrainaMe  \ 
tbere  is  periiapa  no  braacb  of  tbia  tight,  bat  m 
aome  at  all  tiiaea,  aad  m  all  placea  at  diAiaril 
times,  baa  beea  reatraiaed :  nor  couM  autJrty 
otherwise  be  conceived  to  exist.  Par  tba  fiaat 
bene^  of  the  public  ai»d  iadiridmiU,  MNanl 
liberty,  which  aoaaiata  in  domg  what  aaa  Khm, 
ia  altered  to  the  doing  what  one  otigbL  Tha 
geirttemen  who  have  apoke  with  aa  maeh  aedl, 
have  sappoaed  different  wayaby  which  alavciy 
comoieaces  i  bat  have  omitted  oae,  and  n^finjf ; 
for  it  waoM  have  given  a  more  favoarabla  Maa 
of  the  natare  of  that  power  agsiaat  wbich  lha|r 
combat.  We  are  apt  (aad  gnat  aathaMaa 
toppoit  tbia  way  of  apealcfBg)  ta  call  Ihaaa  a^ 
tiOBs  lunvaraafly,  wheat  iatenial  pwica  va  aaa 
iCMftttaf.bmtiianis  (dliiitbeQnaba.tiiK 
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fktMjr^  rfiM  BMHiT  Mtimis,  whose  eattonw, 
gttiwlly  oomirfereil,  were  far  BMire  justifiable 
mi  mmwaen^Me  tbao  their  own :}  unibrtu- 
Mkly,  fraoi  calling  then  berberiant,  we  are 
1^  la  tb»k  tlMtn  eoy  and  diraw  ctrndoaiom  ac- 
drdofly.  There  are  ahiTei  iu  Africa  by  cap- 
M5  m  war,  b«l  the  oamhcr  far  from  great ; 
iteaaBtfy  ia^vklctl  inte  manj  small,  some 
ptm  laiitoitea,  who  do,  in  their  wars  with  one 
flHibtrv  me  Mb  euatom.  There  are  of  these 
ykfii^  Men  who  have  a  aense  of  the  rii;bt  and 
WM  of  freedoBi ;  hat  who  imaf^^ae  that  of- 
Amcb  afriast  society  ars  pimishable  jottly  by 
Ai  Sfvcie  law  of  aert  Kude.  For  crimes  against 
pMfcrty,  a  consideraUe  addition  is  made  to  the 
MMcr  af  slatea.  They  ba?e  a  process  by 
nMch  the  ^aaotity  of  the  debt  is  ascertained ; 
lMlfaltthoinro|ierty  of  the  debtor  in  goods 
Mi  Aaiti-ls  IS  iaaufficient,  he  who  has  thus 
#MipMMd  all  he  has  besides,  is  deemedpro- 
ptttf  hinaelf ;  the  proper  officer  (sheriff  we 
Vty  caH  Wan)  seises  Uie  iosolrent,  and  dis- 
af  biai  as  a  sla?e.  We  don*t  contend 
wMeli  of  these  the  onfhrtanate  man  in 
is  ;  hut  his  condition  was  that  of  ser- 
in AMra ;  the  law  of  Ihe  land  of  that 
disposed  of  him  a^  property,  with  sJl 
ea  of  transmission  and  aliena- 
the  siatntes  of  the  British  legislature 
this  eondition  ;  and  thus  he  was  a  slave 
m  law  and  fact.  I  do  not  aim  at  proving 
paints ;  not  because  they  want  eridence, 
they  hs?e  not  been  controverted,  to 
■9  leudlection,  and  are,  I  think,  incapable  of 
dciial.  Mr.  Bleoart,  with  this  right,  crossed  the 
MsMie,  and  was  not  to  have  the  satisfaction  of 
nag, till  after  his  arrirsl  in  this  country, 
ail  telation  lietween  lum  and  the  aegro,  as 
and  aeiTant,  was  to  be  matter  of  con- 
Wveisy,  and  of  loog  legal  disquisition.  A  few 
^Mids  osay  he  proper,  concerning  the  Russian 
sImo,  and  the  proceedings  of  tne  House  of 
Csaaiuus  on  that  case.  It  is  not  shsurd  in 
lbs  idea,  as  ^^ed,  nor  improbable  as  matter 
iCIael;  the  expression  has  a  l[ind  of  absurdity. 
I  Ihiak,  witeut  any  pnjadice  to  Mr.  8teoart, 
er  the  ascrits  of  this  cause,  1  may  admit  the 
est  poasihle  to  be  desired,  as  far  as  the 
!  of  liat  slave  goes.  The  master  and  rfave 
horii,  ^or  should  have  been  at  least)  on 
tjoipiuii;  here,  new  creatures.  Russian  sla- 
liry,  aad  even  the  aubordioation  amongst  them- 
■Im,  ia  Ibe  degree  they  use  it,  is  not  here  to 
Is  lolmled.  Mr.  AHeyne  justly  observes,  the 
WHieipal  regulations  of  one  country  are  not 
IMng  on  anoriier ;  hut  does  the  relation  cease 
Vtee  tlie  modea  of  crvatiug  it,  the  degrees  in 
t4ishit  sabsists,  vary  f  I  have  not  heard,  nor, 
1 1biicy»  ia  there  any  iotemion  to  affirm,  the 
of  naater  and  servant  csases  here  ?    1 


the  municipal  relations  differ  in  dif- 
fccBt  eoioniea,  aooording  to  humanity,  and 
Ithnwise.  A  distinction  was  endeavoured  to 
tcestahiiAed  between  natural  and  mmiietpd 
isUoBs;  hut  llie  natorai  relations  are  not 
48se  mdy  wliieb  attend  the  person  of  the  man, 
fslitol doeo  tto;  with  wliidi  the  nranidpA 
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are  most  closely  connected :  municipal  laws, 
strictly,  are  those  confined  to  a  particular  place  ; 
political,  are  those  in  which  the  municii»al  laws 
of  many  states  may  arid  do  concur.  Tne  rela- 
tion of  hnsbsnd  and  wife,  1  think  myaelf  war* 
ranted  in  i^estioning,  as  a  natufaf  relation : 
does  it  subsist  lor  life ;  or  to  answer  the  natorai 
purposes  which  may  leasonably  be  sup|)osed 
ofleu  lo  terminate  sooner  f  Yet  this  is  one  of 
those  relations  which  follow  a  man  every 
where.  If  only  natural  rdaiions  had  that  pro- 
perty, the  effect  would  be  very  liasiled  indeed. 
In  fact,  the  munici|ia(  laws  are  principally  em- 
ployed in  determining  tlie  manner  by  which 
relations  are  created ;  and  which  manner  variea 
in  various  countries,  and  in  the  same  country 
at  different  periods ;  the  political  relation  itself 
continuing  usually  unchaoged  by  the  change 
of  nhice.  There  Is  but  one  form  at  present 
witn  us,  by  which  the  relation  of  husband  and 
wife  can  be  constituted ;  there  was  a  time  when 
otherwise :  I  need  not  say  other  nations  have 
their  own  modes,  for  that  and  other  ends  of 
society.  Contract  is  not  the  only  means,  on 
the  other  hand,  of  producing  the  relation  of 
master  and  servant ;  the  magistrates  are  em* 
powered  to  oblige  persons  under  certain  cir« 
cumstanees  to  serve.  Let  we  take  notice,  nd- 
tiMr  the  air  of  England  is  too  pure  for  a  slavo 
to  breathe  in,  nor  have  the  laws  of  England 
rejected  aervitude.  Viltenage  in  this  country 
is  said  to  be  worn  out ;  the  propriety  of  the 
espressiso  strikes  me  a  little.  Are  the  laws 
not  existing  by  which  it  was  created  f  A  mat- 
ter of  more  curiosity  than  use,  it  is,  lo  enquire 
when  that  set  of  people  ceased.  The  statute  of 
tenures  did  not  however  abolish  viHenage  in 
gross;  it  M  persons  of  that  conditioii  in  the 
same  state  as  before  ;  if  their  descendants  are 
all  dead,  the  gentlemen  are  right  to  say  the 
subject  of  those  laws  is  gone,  but  not  the  law ; 
if  the  subject  revives,  the  law  will  lead  the 
subject.  If  the  statute  of  Charles  the  Sd,  ever 
be  repealed,  the  law  of  villeoase  revives  hi  its 
full  force.  If  my  learned  brother  the  setjeant, 
or  the  other  gentlemen  who  argued  on  the 
supposed  subject  of  freedom,  will  go  throtigli 
an  operation  my  reading  assores  me  will  he 
sufficient  for  that  purpose,  I  shall  dum  them 
as  property.  1  won't,  I  assure  them,  make  a 
rigorous  use  of  my  power  ;  I  will  neither  sell 
them,  eat  them,  nor  part  with  them.  It  would 
be  a  ffreat  surprize,  aod  some  inconvenience^ 
if  a  foreigner  bringing  over  a  servant,  as  soon 
as  he  got  hither,  nmst  take  care  of  his  carriage^ 
his  horse,  and  himself  in  whatever  method  lie 
might  have  the  luck  to  invent.  He  most 
find  tiis  way  to  London  on  foot.  He  tells  his 
servaut.  Do  this ;  the  servant  replies,  Befbre  I 
do  it,  1  think  fit  to  inform  you.  Sir,  the  fimt 
step  on  this  happy  land  sets  all  men  on  a  per- 
fect level ;  you  are  just  as  much  idiliged  to 
obey  my  commands.  Thusy  neither  superior, 
er  inf(enor,  both  go  witlioot  ttieir  dinner.  We 
should  find  singiHar  comfort,  oc  entering  the 
hunts  of  a  Ibragn  country,  to  he  thus  at  oeoe 
devested^  ifRettendaocewd  tfi  acoomnoda- 
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tioQ.  Tlw  ffeotlemen  ba?6  collected  more 
lemding  than  I  biive  leisure  to  collect,  or  io* 
dostry  (1  miift  oira)  if  I  h»d  leieore :  terj 
laudable  pains  lia?e  been  taken,  and  t ery  im^- 
nious,  in  collectiDg  tbe  oeBtiiDeiiti  of  other 
coontrtes,  wbicb  I  shall  not  much  r^p^ard^as 
affecUoff  the  point  or  jnrisdictjoii  of  this  court. 
lo  HolTaod,  so  far  from  perfect  freedom,  (I 
•peak  from  knowledge)  there  are,  who  without 
heing  consciottt  of  contract,  bare  for  offences 
perpetual  labour  imposed,  and  death  the  con- 
dition annexed  to  non-perfonnance.  Either 
all  the  different  ranks  must  be  allowed  natural, 
which  is  not  readily  concei?ed,  or  there  are 
political  ones,  wbicb  cease  not  on  change  of 
•oil.  But  in  what  manner  is  the  negro  to 
he  treated  ?  How  far  lawful  to  detain  bim  P 
My  footman,  according  lo  mj  agreement,  is 
obliged  to  attend  me  from  this  city,  or  be  is  not ; 
if  no  condition,  that  he  shall  not  be  obliged^ 
from  hence  he  is  obliged,  and  no  injury  done. 

A  servant  of  a  sheriff,  by  the  command  of 
his  master,  laid  band  gently  on  another  ser- 
f  ant  of  hit  master,  and  brought  him  before  bis 
master,  who  himself  compelled  the  serfant  to 
his  duty;  an  action  of  assault  and  Imttery, 
and  false  imprisoament,  was  brought ;  and  the 
principal  question  was,  on  demurrer,  whether 
the  master  could  command  the  servant,  though 
lie  might  have  justified  his  taking  of  tbe  ser- 
vant by  bis  own  hands  P  The  convenience  of 
the  public  is  far  better  provided  for,  by  this 
private  authority  of  the  master,  than  if  tbe 
laHrfulneas  of  tbe  command  were  lisble  to  be 
liligate«l  every  time  a  servant  thought  fit  to  be 
netftigent  or  troublesome. 

Is  there  a  doubt,  but  a  negro  might  interpose 
in  the  detece  of  a  master,  or  a  master  iu  de- 
fence of  a  negro  ?  If  to  all  purposes  of  ad- 
vantage, mutuality  requires  the  nue  to  extend 
to  those  of  disadvantage.  It  is  said,  as  not 
formed  by  contract,  no  restraint  can  be  phiced 

S  contract  Whichever  way  it  was  formed, 
s  consequences,  good  or  ill,  follow  from  the 
reUtion,  not  the  manner  of  producing  it  I 
nay  observe,  there  is  an  establisbiiient,  by 
which  magistrates  compel  idle  or  dissolute  per- 
sona, of  various  ranks  and  denominations,  to 
serve.  In  the  case  of  apprentices  bound  out 
bv  the  pariah,  neither  the  trade  is  left  to  the 
choice  of  those  who  are  to  serve,  nor  the  con- 
■ent  of  parties  necesrary ;  no  contract  there- 
fore is  made  in  the  former  instance,  none  in 
the  latter ;  the  duty  remains  the  same.  The 
case  of  contract  for  life  quoted  from  the  year- 
books, was  recognized  as  valid ;  tbe  solemnity 
onlv  of  an  instrument  judged  re(|uisite.  Your 
lordships,  (this  variety  of  service,  with  divera 
other  sorts,  existing  by  law  here,)  have  the 
eptaon  of  elasaing  him  amongst  those  servants 
which  he  meet  resembles  in  condition :  there- 
Ibre,  (it  seems  to  me)  are  by  law  authorised  to 
snforoe  a  service  for  life  in  the  slave,  that  be- 
ing a  part  of  his  situation  before  his  coming 
hiiber  ^  which,  as  not  incompatible,  but  agree- 
iof  with  our  laws,  may  justly  subsist  here :  I 
thinki  I  nighl  say,  must  pscmarily  subaiit, 
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as  a  consequence  of  a  previow  right  hi  Mr. 
Stsuart,  which  our  institutions,  not  disenlTif, 
confirm.  1  don't  insist  on  all  the  ooMeoosBcas 
of  villenage;  enough  is  established  tor  mt 
cause,  by  supporting  the  continuance  of  tho 
service.  Much  has  been  eodeavoured.  Is 
raise  a  distinction,  as  to  the  lawfulness,  of  ths 
negro's  commencing  slave,  from  the  difieoltf 
or  impossibility  of  discovery  by  what  mmm, 
under  what  suthority,  be  became  such.  TUi^ 
I  apprehend,  if  a  curious  search  were  mstfe^ 
not  utterly  inexplicable ;  nor  the  legalKv  of  his 
original  servitude  difficult  to  be  proved.  But 
to  what  end  f  Our  legislature,  where  it  fiols 
a  relation  existing,  supports  it  in  all  soils- 
ble  consequences,  without  using  to  sn^oirs 
how  it  commenced.  A  man  enli^  for  do  spo- 
cified  time ;  the  contract  in  constnictioo  of 
law,  is  for  a  year :  tbe  legislature,  when  ooeo 
tbe  man  is  enlisted,  interposes  annoallj  to 
continue  him  in  the  service,  as  long  os  tho 
public  has  need  of  bim.  In  tiroes  of  pubie 
danger  he  is  forced  into  the  service  $  tbe  laws 
from  thence  forward  find  him  a  soldier,  roalM 
him  liable  lo  all  the  burden,  confer  sU  tho 
rigbu  (if  any  righu  there  are  of  that  aisle) 
and  enforce  all  penaltiea  of  negieotof  any  dntj 
in  that  profession,  as  much  and  as  absolulelj« 
as  if  by  contract  he  hsd  so  disposed  of  hios> 
self.  If  the  Court  see  a  necessity  of  entoriaf 
into  the  large  field  of  argument,  aa  to  right  of 
tbe  unfortunate  man,  and  service  appears  lo 
them  deducible  from  a  discussion  of  that  lui- 
ture  to  bim,  I  neither  doubt  they  will,  nor  wisb 
they  should  not.  As  to  the  purpose  of  Mr. 
Hteuart  and  captain  Rnowles,  my  argooMMt 
does  not  require  trover  should  lie,  as  for  re- 
covering of  property,  nor  trespass :  a  fbrai  of 
action  there  is,  the  writ  Per  Quod  Senritinso 
Amisit,  for  loss  of  service,  which  the  Coott 
would  have  recognixed ;  if  they  allowed  tho 
means  of  suing  a  right,  they  allowed  the  rigkt 
The  opinion  citeJ,  to  prove  the  negroes  fines  osi 
coming  hither,  only  declares  them  not  sslo- 
able ;  does  not  take  away  their  service.  I  wooU 
say,  befin«  I  conclude,  not  for  the  sake  of  Iho 
court,  of  tbe  audience ;  tbe  matter  now  m 
question,  interests  tbe  seal  for  freedom  of  no 
person,  if  truly  considered ;  it  being  otll/t 
wbetlier  I  must  apply  to  a  court  of  jostioe^m 
a  case,  where  if  Uie  servant  was  an  EngMi- 
man  I  might  use  my  private  auUiority  lo  oo* 
force  the  performance  of  the  service,  aeoord- 
ing  to  iu  nature,)  or  may,  without  force  or  out* 
rage,  take  my  servant  myself,  or  by  another. 
I  hope,  therefore,  I  shall  not  suffer  in  tho  opi- 
nion of  those  whose  honest  passions  are  mA 
at  tbe  name  of  slavery.  1  hope  I  havo  oot 
transgressed  my  duty  to  hOmanity  ;  nor  doubt 
I  your  Ibrdship^s  discharge  of  yours  Is  jialioe. 

Devy,  Serj. — My  learned  fnend  has  thooi^lit 
proper  to  consider  the  question  in  the  begm- 
ning  of  his  speech,  as  of  sreat  imporiaooe : 
it  is  indeed  so ;  but  not  for  Uiose  reasoos  prio- 
dpatly  assigned  by  him.  I  apprehend,  oajr 
httd|  tho  hMMHir  of  England,  the  hoooor  sr 
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the  UwB  of  e? ery  Bnelithmaii,  here  or  abroad, 
b  BOW  oooeenieil.  He  obser? et,  the  number 
Ml  14,000  or  15,000 ;  if  so,  high  time  to  put 
•o  end  to  Ihe  practice;  more  especially,  aince 
tliey  must  be  sent  back  as  sla? es,  though  ser- 
fanis  here.  The  increase  of  such  inhabitants, 
not  interested  in  the  prosperity  of  a  country, 
is  vety  pernicious ;  in  an  island[,  which  can,  as 
such,  not  eitend  its  limits,  nor  consequently 
maintain  ODore  than  a  certain  number  of  inha- 
bitants, dangerous  in  excess.  Moue^  from  fo- 
reign trade  (or  any  other  means)  is  not  the 
venltb  of  a  nation ;  nor  conduces  any  thing  to 
support  it,  any  farther  than  the  produce  of  the 
cartD  will  answer  the  demand  of  necessaries. 
Id  that  case  money  enriches  the  iuhsbitants, 
at  beiB|[  the  common  representative  of  those 
necesaanes  ;  but  this  representation  is  merely 
ifDaginary  and  useless,  if  the  encrease  of  peo- 
|Me  exceeds  the  annual  stock  of  provisions  re- 
quisite for  their  subsistence.  Thus,  foreign 
■operfluons  inhabitants  augmenting  perpetu- 
ally, are  ill  to  be  allowed ;  a  nation  of  enemies 
in  the  heart  of  a  state,  still  worse.  Mr.  Dun- 
ning availed  himself  of  a  wrong  interpretation 
•f  the  word  *  natural  :*  it  was  not  used  in  the 
pHiie  in  which  he  thought  fit  to  understand 
that  expression ;  it  was  used  as  moral,  which 
BO  tewsL  oan  supersede.  All  contracts,  I  do 
DOl  fcntore  to  assert,  are  of  a  moral  nature ; 
hot  I  know  not  any  law  to  confirm  an  immoral 
contract,  and  execute  it.  The  contract  of 
Marriage  is  a  moral  contact,  established  for 
moral  pnrposes,  enforcing  moral  obligations ; 
llie  right  of  taking  property  by  descent,  the 
Ifgiiimacy  of  children ;  (who  in  France  ara 
eoQsidered  legitimate,  though  bom  before  the 
marriage.  In  England  not) :  these,  and  many 
mber  consequences,  flow  firom  the  marriage 
properly  solemnized ;  are  governed  by  the  ma- 
Biapal  laws  of  that  particular  state,  under 
whose  institutions  the  contracting  and  disposing 

Earties  live  as  subjects ;  and  by  whose  esta- 
lished  terms  they  submit  the  relation  to  be  re- 
gulated, so  far  as  its  consequences,  not  con- 
cerning the  moral  obli^atioir,  are  interested. 
In  the  case  of  Thorn  and  Watkiop,  in  which 
your  lordship  was  counsel,  determined  before 
lord  Hardwicke — A  man  died  in  England, 
with  effects  in  Scotland ;  having  a  brother  of 
the  whole,  and  a  sister  of  the  half  blood  :  the 
latter,  hy  the  laws  of  Scotland,  could  not  t^e. 
The  brother  applies  for  administration  to  take 
the  whole  estate,  real  and  personal,  into  his 
own  hands,  for  hb  own  use ;  the  sister  tiles  a 
hill  in  Chancery.  The  then'Mr.  Attorney-Ge- 
neral pots  in  answer  for  the  defendant ;  aiid  af- 
firms, the  estate,  as  being  in  Scotland,  and  de- 
Bceodinff  from  a  Scotchman,  should  be  go- 
eeraed  by  that  law.  Lord  Hardwicke  over- 
roled  the  obiection  against  the  sister's  taking ; 
declared  there  waa  no  pretence  for  it;  and 
npoke  to  this  effect,  ,and  nearly  in  the  fol- 
lowing words—-**  Suppose  a  foreigner  has  ef- 
lecta  in  our  slocks,  and  dies  abroad ;  they  must 
he  dislrihoted  according  to  the  laws,  not  of 
Ihc  pltM  where  his  effects  were^  but  of  that  to 
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which  ta  a  snbject  he  bekinged  at  the  tin* 
of  his  death."  All  relations jppovemed  by  mu- 
nicipal laws,  must  he  so  far  dependant  ob 
them,  that  if  the  parties  chan^  their  eonntry 
the  municipal  laws  give  way,  if  contradictory, 
to  the  political  reguliUions  of  that  other  country. 
rSeethe  cases  ciM  in  Fahrigaa  v,  Mosty n,  iq/.] 
In  the  case  of  master  and  slave,  being  no 
moral  obligation,  but  founded  on  principles, 
and  supported  by  practice,  utterly  foraign  to 
the  laws  and  customs  of  this  country,  the  law 
cannot  recognize  such  relation.  The  argur 
ments  founded  on  municipal  regulations,  con- 
sidered in  their  proper  nature,  have  been  treated 
ao  fully,  so  leararaly,  and  ably,  as  scarce  to 
leave  any  room  for  observations  on  that  sub- 
ject :  any  thing  I  could  offer  to  enforce,  would 
rather  appear  to  weaken  the  proposition,  com- 
pared with  the  strength  and  propriety  with 
which  that  subject  has  already  been  explained 
and  urged.  I  am  not  conoerned  to  dispute, 
the  negro  may  contract  to  serve ;  nor  deny 
the  relation  between  them,  while  he  continuea 
under  his  original  proprietor's  roof  and,  pro* 
taction.  It  is  ramarkable,  in  all  Dyer,  (for  I 
have  caused  a  search  to  be  made  as  far  as  the 
4th  of  Henry  the  8th,)  thera  is  not  one  instance 
of  a  man's  being  held  a  villein  who  denied 
himsdf  to  be  onei^nor  can  I]find  a  confession  o£ 
villenage  in  those  times.  [Lord  Mansfield  ;'-^ 
The  last  confession  of  villenage  extant,  is  in  the 
19th  of  Henry  the  6th.]  If  the  Court  would 
acknowledge  the  relation  of  master  and  ser- 
vant, it  certainly  would  not  allow  the  most  ex- 
ceptionable part  of  alarery;  that  of  being 
obliged  to  remove,  at  the  will  of  the  maater, 
from  the  protection  of  this  land  of  liberty,  to  a 
country  where  there  ara  no  laws ;  or  hard  laws 
to  insult  him.  It  will  not  permit  slavery  sus- 
pended for  a  while,  suspended  during  the  plet* 
sura  of  the  master.  The  instance  of  autjiter 
andsenrant  commencing  without  contract ;  and 
that  of  apprentices  agamst  the  will  of  the  par- 
ties, (the  latter  found  in  its  consequences  ex- 
ceedingly pernicious ;)  both  these  are  provided 
by  special  statutea  of  our  own  municipal  law. 
If  made  in  France,  or  any  where  but  here» 
they  would  not  have  been  binding  here.  To 
punish  not  even  a  criminal  for  offences  against 
the  laws  of  another  country ;  to  act  ^ee  a 
galley-slave,  who  is  a  slave  by  his  crime;  and 
make  a  slave  of  a  negro,  who  is  one,  by  hia 
complexion ;  is  a  cruelty  and  absurdity  that  I 
trust  will  never  take  place  here:  sucn  as,  if 
promolged,  would  make  England  a  disgrace  to 
all  the  nations  under  heaven  :  for  the  reducing 
a  man,  guiltless  of  any  offieoce  against  the 
laws,  to  the  condition  of  slavery,  the  worat  and 
most  abject  state.  Mr.  DOnnmg  has  mnnthMiedt 
what  he  is  pleased  to  term  philosophical  and 
moral  grounds,  I  think,  or  sometliing  to  that 
effect,  of  slavery ;  and  would  not  by  any  meana 
have  us  think  disrespectfull?  of  those  nations, 
whom  we  mistakenly  call  barbariana,  merely 
for  carrying  on  that  trade :  for  iny  part,  we 
may  be  warranted,  1  believe,  in  ammiing  tho 
morality  or  propriety  of  the  practice  does  not 
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tMr  iMidi;  Umj  hmIm •!•▼«  of  whom 
tbej  tbiiik  Ht.  For  Um  air  of  Sogteud;  I 
tbiok,  bowe?  or,  it  hat  beoD  fraioaUy  porifrMi^ 
oifcr  tioco  the  raigo  of  ElinbHk.  Mr.  Dan- 
■ioc  WNM  Id  Imivo  diMOVorcd  so  moeh,  at  be 
ftad«  it  ohaoftt  a  ala?*  ialo  a  aarraat ;  thoagh 
vobapfiiy  it  data  Mt  Ibiak  it  of  offieacy 
oaougb  10  prtrem  that  paati|c«t  Jiwaaa  ro* 
▼ifiag,  tbo  laataat  tho  poor  maD  ia  oWigod  lo 
^■it  (roWmtarilj  qutt**  and  legally  it  aecoM  wo 
oogbt  to  aay,)  this  happy  oooatry.  Howofar, 
k  haa  bora  aaaarled,  aoo  ia  bow  reptatod  by 
ne,  tbii  air  ia  too  pore  lor  a  alaveto  braatbe  ia : 
1  trait,  I  ahall  aot  qoit  tbia  eovrt  witbont  cer- 
laiu  oMficlion  of  tho  truth  of  that 
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Lord  MaiH^MI.— Tho  ^ntation  ia,  if  tho 
had  a  right  to  dctaio  tho  alafo,  for  tho 
aaadiog  of  bin  ofor  to  bo  aold  ia  Jamaica. 
Ib  fWooraiieaacaof  tbiaoatarc,  I  bavokDOWB 
it  to  bo  aocammodalari  by  tgremoot  botwora 
tbopattioB:    on  ila  firat  oanung  beihra  mo,  I 
atraiigiy  rccammradod  it  hort.  Bat  if  tho  partita 
win  baro  it  dactdad,  wa  moot  giro  oar  opisioB. 
Compaaaiaa  will  aot,  oo  tho  oao  hood,  aor  io- 
ooBvooiraoo  oo  tho  other,  bo  to  decide ;  hot  tho 
law :  io  which  the  diftcally  will  be  phucipolly 
from  the  ioooorraieooe  on  both  aidaa^    Coo- 
tract  for  lalo  of  a  ahite  ia  good  here;  the  aale 
ia  a  BnaHer  to  which  the  law  properly  ood  raa- 
dily  attachoa,  aod  will  maiBlaHi  the  priee  oe- 
oordiBg  to  the  agreemoat.    Bot  bora  the  per- 
800  or  the  alafe  hioMolf  ia  immadjatety  tho 
object  of  eoqidry ;   which  amkea  a  ?ery  ma- 
Itrial  diftitwce.    The  now  queatioo  ia,  Wbo- 
thor  aay  dooMoioa,  aotbority  or  coercioo  oao 
he  ezarciaed  hi  thia  couotry,  on  a  sla? e  acoard- 
higto  the  AaMrican  lawaf  Thodifficolty  of 
odoptng  the  vahrtioa,  withoot  adopting  it  iu 
on  ita  ooDoaqooDOM,  ia  hMloed  extreme;  aod 
yet,  aaaay  of  thaoo  cooaequcocet  are  abaolutelT 
oootrary  la  the  BMinicipol  law  of  EoglaBd. 
Wo  bora  no  onthorily  to  regahuo  the  coadi- 
tiaoo  in  which  law  ahali  operate.     On  the 
otiior  hand,  ahonid  wolhiok  the  ooencira  power 
casnot  be  exereiood :   k  is  oow  aboot  50  yeore 
sinco  the  optnira  gir ra  by  two  of  the  greatest 
men  of  their  own  or  aay  tunes,  (siaoe  wbicb  no 
contract  has  been  bronjrhl  to  trial,  betwera  the 
masters  and  slates;)  the  ssnrico  performed  by 
tfio  slaras  witbont  wagea,  is  0  dear  indication 
Ihoy  did  not  ibiok  Ibemoftraa  hee  by  coming 
hkher.    The aottmr  14,00aor  16,000 men  at 
onoo  loooe  by  a  aotemn  opniion,  is  very  dia- 
OgfoaoMe  io  tho  aftcts  k  threatens.    There 
is  a  earn  in  Hobart,  (Coventrr  and  WoodfiUI,) 
irhera  a  man  hod  eoatracted  to  go  as  a  am- 
tiner:  hot  the  now  case  will  not  ooase  wkhin 
that  dsoiaian.    Mr.  Stooart  adranoes  no  claims 
on  canimct ;  bo  rests  bis  whole  demaad  oo  a 
rights  the  negto  m  skve,  aod  mcnliooo  the 
yarpoaeof  detamoretobethe  sradingof  him 
over  to  be  sold  m  Jaamica.     If  the  portico  will 
have  jiidgmrat, «  isl  jostitia,  rust  cceimn ;'  let 
justice  be ^Irae  whatever  bethe  consequence. 
M.  a-boad  may  not  he  a  high  price  ;    thra 
m  lem  foHowa  Io  tho  pcopneton  of  abora 
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Tie  Negro  Cau* 

700,000^.  sterling.     How  wccld  tho  ki 
with  rmpoot  to  their  settlement  a  their  wngw? 
How  many  actions  Ibr  aay  alight  coofcmo  hf 
the  master  f  We  cannot  in  any  of  those  fioinm 
direct  tho  law;   tho  law  mnat  rab  tm.    fa 
theoe  nortieulam,  it  may  be  nsatter  of  wdghly 
oonsiosralion,  what  provisions  am  osadc  or  aal 
by  law.     Mr.  8icnsrt  amy  end  tho  quiaiian, 
by  diacharging  or  giviog  freedom  to  tbanagra. 
Idid  tbinkatfimt  to  pot  thomattorma  iBon 
solemo  way  of  srgomcnt:   but  if  my  bratbma 
a^ree,  there  seenis  no  oooasioo.     1  do  not  iara* 
g[ine,  after  the  point  has  been  discnased  on  hdli 
sidm  so  extremelv  well,  ooy  new  lighieonld  ho 
thrown  oo  the  sobyect.    It  the  parties  chimo  to 
refer  it  to  the  Common  Plena,  ibey  con  gtra 
tbeamelvm  that  satisfsctioo   whenever   my 
think  6t.    An  application  to  pnrhaasent,  if  the 
morebonto  think  the  quaatien  of  greet  coo»« 
merctal  ooncem,  is  the  best,  and  perhapa  tho 
ody  method  of  settling  the  point  Ibr  the  totmow 
The  Ccort  is  greatly  oMigod  to  the  gontismra 
of  the  bar  who  have  spphe  on  the  siib|ool ;  end 
by  whooe  care  and  abilitiea  ao  much  boa  been 
effected,  that  the  role  of  dcdsioo  will  bo  ro* 
dnced  to  a  very  eesy    osmpass.      1  cannat 
omit  to  express  particmar  hoppioom  in  aaaing 
yonog  nmn,  jost  calk^  to  the  bar,  hmm  been 
able  so  aaoch  to  profit  by  their  reading.    I 
think  k  right  the  matter  shonM  aland  over  | 
aod  if  we  are  called  oo  Ibr  n  deoision,  piapsi 
notice  abaH  be  given. 

rrtaiVy  Term,  June  flf ,  177fl. 

Lord  Mcfufidd.^J^  the  poft  ofSummiisaM, 
the  case  which  we  gara  notice  shonld  ho  de» 
cided  this  day,  the  Conrt  oow  ptoceeds  to  gira 
ito  opinion.  1  shall  recito  the  rctura  to  tho 
wrk  of  Habeas  Corpoa,  asthegronnd  of  cm 
determinotion  ;  omitting  only  words  of  Umas. 
The  captaio  of  the  ahip  on  board  af  whioh  tho 
negro  was  tokra,  makes  his  retmrn  to  the  ink 
io  terms  siffnifyiog  that  thara  have  boas,  and 
atill  are,  awves  to  a  great  nnmbar  in  Afnoas 
and  that  tlie  trade  in  them  is  aothorixed  by  the 
laws  and  opiaions  of  Virgiaia  and  JanMnaa{ 
that  tbey  are  goods  and  chattels;  aad,  aa  raah^ 
saleable  and  sold.  That  Jamea  Saasmarsati  is 
a  negro  of  Africa,  and  lootf  beftim  the  retora  of 
the  king's  wrk  was  brought  to  bo  sold,  aad  sma' 
soM  to  Charim  Stooart,  caq.  then  in  inamio% 
nod  bm  net  been  aaannmitled  since ;  that  Mr. 
^tonart,  having  ooeaaion  to  traaaact  boaioaa^ 
came  over  hkber,  with  an  intootira  to  nmmi  | 
and  farooght  Sommeraett  to  atlsod  aod  abide  with 
him,  aod  to  carry  hmi  bnek  asaooo  aa  the  bori- 
oem  ahonid  be  tranaactod.  That  aooh  kUn* 
tioo  hm  bera,  and  stiN  oratinum ;  nnd  thai  the 
negro  did  roinsin  till  the  tkne  of  Ins 
ia  the  service  of  bis  master  Mr. 
quitted  it  without  his  oooarat ;  and  tharanpao, 
belbre  the  return  of  the  king's  wrk,  Ihc  aail 
Charim  Steoert  did  commit  the  eUve  on  hami 
the  Aone  and  Mary,  to  sale  cosiody,  to  hchaft 
tin  be  ahoald  set  sail,  end  thra  to  be  takra 
with  him  to  Jamaica,  aad  them  add  oao  atone. 
Aod  thia  ia  tho  oaoM  why 
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^  WM  then  and  now  if,  commanSer  of  th€ 
ikre  f cnHy  then  and  now  lying  io  the  rirer 
if  Thanci,  did  the  said  negro,  committed  to 
Ml  coMndy,  detain;  and  od  which  be  now 
mien  him  to  the  orders  of  the  Court    We 

Kail  doe  attention  to  tbeopioion  of  sir  Phi]i|i 
ke,  and  lord  chancellor  Talbot,  whereby 
Aey  pledged  themselres  to  the  British  planters, 
ftr  an  the  legal  consequences  of  8laves  comiiig 
Sfcr  ID  this  kingdom  or  being  baptized,  recog- 
lised  by  lord  Hardwicke,  sitting  as  chancellor 
m  the  19th  of  October,  1749,  that  trover  would 
fie:  that  a  notion  had  prevailed,  if  a  negro 
oae  over,  or  became  a  Christian,  he  was 
tHsadpatcd,  but  no  ground  in  law  :  that  he 
sad  lord  Talbot,  when  attorney  and  solicitor- 
meral,  were  of  opinion,  that  no  such  claim  for 
fisedom  was  ?alid ;  that  though  the  statute  of  te- 
isicshad  abolisbed  villeins  regardant  to  a  manor, 
yet  be  did  not  conceive  but  that  a  man  might  still 
kcoBea  Tillein  in  gross,  by  confessing  himself 
■eh  in  open  court.  We  are  so  well  agreed, 
ftil  we  think  there  is  no  occasion  of  having  it 
aifaed  (as  1  intimated  an  intention  at  fint,) 


before  all  the  judges,  as  is  usual,  Ibr  obvious 
reasons,  on  a  return  to  a  Habeas  Corpns.  The 
only  questi«m  before  us  is,  whether  the  cause 
on  the  return  is  sufficient  ?  If  it  is,  the  negro 
must  be  remande«l ;  if  it  is  not,  he  roust  be 
discharged.  Accordingly,  the  return  sUtes, 
that  the  slave  de|»arte<l  and  refuseil  to  serve  ; 
whereupon  he  was  kept,  to  be  sold  abroail.  So 
high  an  actof  dumiiiioii  must  be  recognized  by 
the  law  of  the  country  where  it  is  useil.  The 
power  of  a  master  over  his  slave  h<ts  been  t'X-  . 
tremely  different,  in  different  c«>untries.  Ther 
state  of  slaverjr  is  of  such  a  nature,  that  it  is 
incapable  of  being  introduced  on  any  reasons, 
moral  or  political,  but  only  by  positive  Taw,  which 
preserves  its  force  long  after  the  reasons,  «>cca- 
sion,  and  time  itself  from  whence  it  was  created, 
is  erased  from  memory.  J t  is  so  odious,  that 
nothing  can  be  suffered  to  support  it,  but  posi* 
tive  law.  Whatever  inconveniences,  therefore, 
may  follow  from  the  decision,  I  cannot  say  ibis 
case  is  allowed  or  approved  by  the  law  of 
England ;  and  therefore  the  black  must  be 
discharge. 


149.  Proceedings  in  an  Action  by  Mr.  Anthony  Fa brigas,  against 
Lieutenant-General  Mostyn,  Governor  of  Minorca,  for  False 
Imprisonment  and  Banishment ;  first  in  the  Common-Pleas, 
and  afterv^ards  in  the  King's-Bench :  14  George  III.  a.  d 
1775—1774.* 


{TIk  feUowing  Case  if  Uken  from  the  Trial, 
which  was  printed  from  the  Notes  in  short- 
haad  of  Mr.  Gumey,  soon  after  the  hearing. 
Frsm  the  Address  to  the  Bookseller,  which 
preoeded  the  Trial,  it  u  plain,  that  Mr.  Our- 
aty  was  employed  to  take  notes  for  the 
plaratifr,  and  that  the  Trial  was  published  by 
Ifce  phiatiff  or  his  friends  if  Fonner  Edi^ 
Imm.] 

la  the  CoimnoD  Pleas,  Guildhall. 

lirHomr   FitBRiOAS,    gent.   Plaintiff.     John 
MosTTN,  esq.  Defendant. 

Cmtuel  for    the  FlainliJF.-^Mr.  Serjeant 
61jnB,Mr.  Lee,  Mr.  Grose,  Mr.  Peckham. 

CtPhfisel  for  the  Defendant.— Mr.  Seijeant 
Duty,  Mr.  Serjeant    Burland,  Mr.  Serjeant 

Walker,  Mr.  Bnller. 

—  

^  See  9  Blackstone,  929.   Cowp.  161. 

f  The  title  of  the  proceedings  first  published, 
kmg  only  the  trial  of  the  cause  at  Nisi  Prins 
Mie  Mr.  Just.  Gould,  who  sat  for  ^e  chief 
jortiee  of  the  Common  Pleas^  was  thus  ex- 


The  Pro'jecdingB  at  large,  in  a  Cause  on 
I  Action  brought  by  Anthony  Pobrigas,  gent 
VOL,  XX., 


The  Court  being  sat,  the  jury  were  called 
over,  and  the  following  were  sworn  to  try  the 
issue  joined  between  the  parties. 

JVUY, 


Thomas  Zachary.  esq. 
Thomas  Ashley,  esq. 
David  Povrel,  esq. 
Walter  Eaver,  esq. 
Mr.  William  Tomkyn, 
Mr.  Gilbert  Howard, 


Mr.  Thomas  Bowlbyi 
Mr.  John  New  ball, 
Mr.  John  King, 
Mr.  James  Smith,  . 
William  Hurley,  esq. 
Mr.  James  Selby. 


Mr.  Peckham/  May  it  please  your  lord- 
ship, and  you  gentlemen  of  the  jury,  this  is  an 
action  for  an  assault  and  false  imprisonment, 
brought  by  Anthony  Fabrigas  ajj^ainst  John 
Mosiyn,  esq.  The  plaintiff  states  m  his  decla« 
ration,  that  the  defendant,  on  the  1st  of  Sep- 
tember, 1771,  with  force  and  arms,  made  an 
assault  u|M>n  him  at  Minorca  and  then  and 
there  imprisoned  him,  and  caused  him  to  be 

against  lieotenant-geueral  John  Mostyn,  go- 
vernor of  the  island  of  Minorca,  colonel  of  the 
first  regiment  of  dragoon  guards,  and  one  of  the 
grooms  of  his  majesty's  bed-chamber;  for 
False  Imprisonment  and  Banishment  from  Mi- 
norca to  Carthagena  iu  S|>aiu.  Tried  before 
Mr.  Juht.  Gould,  in  the  Court  of  Common- 
Pleas,  in  Guildhall,  LoudoDi  on  the  I3th  of 
G 
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carried  from  Minorca  to  Cartbagena  hi  Spain. 
There  is  a  second  count  in  the  declaration,  for 
an  assault  and  false  imprisikoroent,  in  which  the 
hanishoDent  is  omiltetl.    These  injuries  he  lays 

July,  1779.  Cootaininip  the  evidence  9er^^'sl 
at  deliverfd  by  the  wiinesses;  with  all  the 
speeches  and  arguments  of  the  counsel  and  of 
the  court.*' 

Before  the  Trial  there  was  the  following  Ad- 
dress to  the  Bookseller. 

*'  I  am  fery  f^lad  to  find  yoa  are  going  to 
publish  the  trial  between  Fabngas  and  Mosty  n, 
•9  the  knowledge  of  the  particolars  of  this  in- 
teresting cause  must  be  worthy  the  attention 
of  the  public. 

'^  As  I  ha?e  passed  a  great  part  of  my  life 
In  Minorca,  and  hare  some  knowledge  of  tlie 
parties,  I  was  induced  from  curiosity  with  many 
others  to  attend  this  trial  at  Guildhall,  u  here  1 
was  greatly  surprised  to  hear  the  account  given 
by  governor  Mosty n*s  witnesses,  Mess.  Wright 
and  Mackellar,  of  the  constitution  and  form  of 
government  of  that  ibiand. 

**  I  did  indeed  eipect  that  Mr.  Fabrigas's 
counsel  would  have  called  witnesses  to  contra- 
dict the  verv  extraordinary  account  those  gen- 
tlemen hadf  given,  which  they  might  easily 
have  done  by  any  person  who  bad  the  least 
knowledge  of  the  matter.  I  suppose  they 
did  not,  either  from  thinking  the  subject  im- 
material to  their  case,  or  iierhapa  to  preserve 
to  Mr.  Serj.  Glynn  the  closure  of  the  trial  by 
that  most  eloquent  and  masterly  reply  with 
which  it  was  concluded. 

«'  Whatever  the  motives  of  Mr.  Fabrigas's 
counsel  might  be  for  leaving  this  account  on- 
contradicted,  I  think  it  very  material  that  the 
world  should  not  now  be  misled,  as  they  would 
be,  should  they  read  the  evidence  of  these  gen- 
tlemen, and  not  be  informed  of  their  mbtakes ; 
I  call  them  mistakes,  for  however  extraordinary 
some  parts  of  their  depositions  may  appear  to 
an  obaervant  reader,  1  am  unwilling  to  charge 
them  with  any  other  crime  than  ignorance. 

*'  I  am  therefore  induced  to  trouble  you  with 
this  letter,  that  ^if  not  too  late)  you  may  pub- 
lish it  with  the  trial ;  my  sole  object  is,  that  the 
public  may  be  apprized  of  the  misinformation 
given  by  these  gentlemen.  1  do  not  expect 
that  the  bare  contradiction  of  an  anonymous 
person  shooM  overset  the  declarations  upon  oath 
of  two  gentlemen  given  in  open  court.  All  f 
mean  is^  to  apprize  the  public  of  the  truth,  and 
to  leave  them  to  make  auch  farther  inquirv  as 
they  shall  think  fit. 

■*  The  purport  of  that  part  of  the  evidence 
given  by  those  gentlemen,  which  I  mean  to 
dispute,  was,  that  a  part  of  the  island  called 
the  arravatof  St.  Phillip's  is  not  under  the  juris- 
diction of  the  msgistrates,  nor  governed  by  the 
aame  laws  which  prevail  in  the  rest  of  the 
island,  but  is  under  the  sole  authority  of  the 
governor,  aad  has  no  law  but  his  will  and 
pleasure. 

**  It  sheald  seem  that  so  very  extraordinary 
•  aaMtitiitiott  ■•  abfolata  daipotism  for  a  ooo- 


to  his  damage  at  10,000/.  To  tbia 
the  defendant  baa  pleaded,  N«»t  Guilty;  aod 
for  further  plea,  has  admitted  the  charoca  Ml 
the  declaration  mentioned,  but  justifica  what  bo 

siderable  number  of  inhabitants,  in  a  oooatiy 
governed  by  law,  and  which  b  part  of  the  do« 
minions  of  the  crown  of  Great  Britain,  aboaM 
have  had  some  very  urgent  and  apparent  canaa 
to  make  oeceisary  that  slavery  wnich  English- 
men abhor,  and  if  it  exists,  must  have  be«i  ca* 
tablished  by  some  particular  provision.  If  il 
had  been  said,  that  in  the  fort  of  St.  Phillip'a, 
in  time  of  actu:&l  siege,  an  absolute  military  go- 
vernment must  prevail,  the  objects  and  the  rea« 
sons  could  easily  be  understood.  Buttosaj 
that  in  time  of  profound  peace  not  only  the  in* 
habiunts  of  fort  St.  Phillip's,  bnt  all  those  of 
the  arraval,  which  contains  a  large  district  of 
country,  with  many  hundred  inhabitants,  liviqg 
out  of  all  reach  of  the  garrison,  should  bo  aolH 
ject  not  to  military  government,  for  that  baa  ita 
written  laws  and  forms  of  trisi,  but  to  tlio  ab- 
solute will  of  the  governor,  without  any  law  ar 
trial,  is  in  itself  so  absurd,  and  so  coiitiadiotoiy 
to  every  idea  of  reason,  justice,  and  the  apini 
with  which  this  country  governs  its  foreign  do- 
minions,  that,  I  trust,  my  countrymen  will  not 
believe  such  a  monster  exists  in  any  part  of 
this  empire,  without  better  proof  than  tbe  In- 
formation of  tliese  gentlemen. 

**  I  would  not  hive  the  reader  think  that  tbit 
strange  idea  originated  in  the  brain  of  Meaa. 
WVight  and  Mackellar,  for  I  know  it  ia  a  fa- 
vounte  point,  which  the  (fovemor  of  Mioorea 
has  endeavoured  to  establish  ;  not  so  much,  I 
believe,  for  the  pleasure  of  exercising  abadiila 
authority,  as  on  account  of  aome  good  |ien|M« 
sites,  which  he  enjoys,  and  which  can  be  de- 
fended on  ne  other  ground. 

**  To  establish  this,  it  has  been  cndeavoiifed 
to  alter  the  ancient  distribution  of  the  districta 
or  terminos  of  the  island  from  four  to  fivo, 

**  The  four  terminos  Cieutadella,    Alayor, 
Marcadal,    and   Mahon,   have  their  tepsrata 
magistrates  and  jurisdictions,  and  comprehead 
the  whole  island.    The  arraval  of  St.  Phillips 
was  always  a  part  of  the  termino  of  Maboa; 
in  order  therefore  to  establbb  the  governor^ 
claim,  it  l»ecame  necessary  to  set  up  tbe  arra- 
val of  St  Phillip's  as  a  separate  and  diftinel 
termino.    If  thi«  could  be  done,  it  ceased  to  bo 
within  the  jurisdiction  of  the  magistrates  of  tbe 
island,  who  have  power  only  in  their  fbor  ter* 
minos,    and    accordingly    Hess.  Wright  and 
Mackellar  advance,  that  there  are  five  termtaea 
instead  of  four ;  but  Uiose  who  are  acquainted 
with  the  inland  well  know,  that  thisi  is  a  iDodcm 
invention ;  that  in  the  records  of  tlie  ooontry. 
there  is  not  the  leaat  foundatioo  for  socb  an 
idea  ;  on  the  contrary,  that  every  proof  of  tbo 
reverae  exisU.    The  inhaV^ioU  of  tbo  arraval 
are  subject  to  tbe  particolarjOii^  of  Maboo, 
they  differ  in  no  respect  from  the#tber  iobabi- 
tants  of  tlist  termino,  and  the  jtW^  poascaa 
and  exercise  the  same  jurisdiction  and  autbo- 
rity  in  tbe  arrafali  aa  tb^  do  ia  tJ)i  Other  porta 

» 
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85]  Fabrigai  v.  MoHyn. 

lutf  toe^  bj  illedgiiig'  that  the  pitintiff  endeft- 
fMVtd  to  create  a  nuntioy  among  Ibe  inhabi- 
iMif  of  Minorca,  wbereiipOB  Ibe  defendaot,  aa 
ptenior,  was  obliged  to  teise  tbe  plaintiff;  to 
CHofiae  hkm  aix  days  in  priaon,  and  then  to  ba- 
iiib  bim  to  Canba|ir«oa,  aa  it  waa  lawful  for 
hint  la  do.  To  Uiia  plea  tbe  plaintiif  replies, 
lad  taya,  that  the  defendant  did  aaaaull,  impri- 
MB,  and  banish  bim  of  bia  own  wrong,  and 
wkbaiit  any  such  caoae  as  be  baa  above  al- 
kdgfd,  and  tbereapon  issue  is  joined.  This, 
rademen,  ia  tbe  nature  of  tbe  pleadings.  Mr. 
Wfjeant  Glynn  will  open  to  yon  tbe  facts  on 
vbeb  oar  declaration  is  founded,  and  if  we 
tupporl  it  by  erideuce,  we  shall  be  entitled  to 
ywir  rerdicti  with  aucb  damages  as  tbe  injury 
re^rca. 

Serf.  Gk/nn^  May  it  please  your  lordship, 
fadyon  gentlemen  of  tbe  jury,  I  am  of  coun- 
ssl  ui  thia  cause  for  the  piainiiflT.  Gentlemen, 
tUsis  an  action  that  Mr.  Fabrigas,  a  native  and 
ishahilant  of  tbe  island  of  Minorca,  has  brought 
^fHBSt  tbe  defendant,Mr.  Mostyn,  his  majeaty's 
fsvcmor  in  that  island,  for  assaulting,  false  im- 
ynsoning,  and  banishing  bim  to  a  forei^  cbun- 
tor,  tbe  domiaiona  of  tbe  bing  of  Spam.  Mr. 
MlyB  has,  in  the  firat  place,  pleaded  that  be  is 

of  tbe  island,  which  could  not  be  tbe  case,  if 
the  daim  set  op  by  the  got emor  really  eidsled. 

**  No  proof  whatever  has  been  or  can  be 
produced  that  tbia  claim  has  any  foundation ; 
isr  indeed  did  Mess.  Wright  and  Macbellar  at- 
Itaipt  to  give  any  but  ueir  own  assertions. 
Tbe  only  thing  that  had  the  least  similitude  to 
proof,  waa  their  saying,  that  in  one  instance 
Ibe  oflieer  acting  as  coroner  to  examine  a 
eirpse  that  bad  met  with  a  violent  death  in  the 
airavai,  aaked  the  govemor'a  leave  before  be 
praeeeded. 

"  This  fact  I  do  not  pretend  to  dispute ;  it 
proves  nothing ;  and  waa  evidently  only  a  mark 
sf  respect,  which  it  is  no  wonder  magistrates 
ia  that  island  pay  to  a  governor  who  really  has 
so  Mncb  power.  But  to  have  made  this  amount 
Is  any  thing  like  proof,  it  should  have  been 
tbewn,  that  the  like  attention  was  not  paid  to 
lbs  goverBor  at  Mahon,  and  in  other  parts  of 
lbs  island.  The  truth  is,  that  tbe  inhabitants 
sre  so  dependant  on  the  military,  that  1  have 
hawB  tbe  same  civility  shewn  m  another  part 
•f  the  iaiaod  to  the  officer  who  happened  to 
WMMod  there,  but  certainly  without  any  in* 
'    '     of  surrnMlering  to  hmi  their  authority 
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K.  Wright  and  Mackelhir  also  said, 
te  tbe  'Minorquina  claimed  to  be  governed 
MBctiaies  by  the  Bnglisb,  and  sometimes  by 
Iba  Spaoiab  lawn,  aa  suited  best  tor  the  mo- 
aant;  but  insinuated- that  the  Spanish  laws 
prevaUed,  and  that  by  them  the  governor  had 
i  fight  by  biaaole  authority  to  banish. 

*«  Tbe  fact  m>wt  undoubtedly  is,  that  Mi- 
isrea,  a  conquered  country,  preserves  its  an- 
cisBt  (tbe  Spaniah)  laws,  till  the  conqueror 
tbasM  to  give  tbem  others ;  and  therefore  aa 


not  guilty  of  those  injuries ;  in  the  neit,  be  baa 
offered  thia  justification  for  himself,  that  tbe 
plaintiff,  BIr.  Fabrigas,  waa  guilty  of  practtcea 
tending  to  sedition,  and  that  Mr.  Mostyn,  (of 
such  misbehaviour,  by  his  sole  authority  aa 
governor,  thought  proper  to  inflict  upon  him  as 
a  puuisbment,  what  Mr.  Fabrigas,  in  bis  de- 
claration, complains  of  aa  a  grie? ance.  This 
Mr.  Mostyn  takes  upon  him  to  insist,  in  an 
Eaglisb  caurt  of  justice,  is  the  justifiable  ex- 
ercise of  an  authority  derived  from  the  crown 
of  England.  And  the  facta  which  he  under' 
takes  thus  to  justify,  are,  in  tbe  first  place,  a 
length  of  severe  imprisonment  upon  a  native  of 
tbe  island  of  Minorca,  a  subject  of  Great  Bri- 
tain, lifiog  under  the  protection  of  the  English 
laws;  and,  secondl;^,  by  his  sole  authority, 
without  the  intertention  of  any  judicature,  the 
sending  bim  into  exile  into  the  (Jominions  of  a 
foreign  prince.  Gentlemen,  some  observationa 
must  strike  you  upon  the  very  state  of  this 
ple^ ;  they  must  alarm  you,  and  you  must  be 
anxious  to  know  tbe  particulars  oftbat  case,  to 
which,  in  the  sense  of  any  man  who  baa  re- 
ceived bia  education  in  this  country,  or  ever 
conversed  with  Englishmen,  it  can  be  applied 
aa  justification ;  that  case,  therefore^  1  will 
shortly  state  to  you  :— Mr.  Fabrigas  ia  a  gen- 
tleman af  the  island  of  Minorca,  of  aa  good  a 
condition  as  any  inhabitant  of  that  islanu,  of  aa 
fair  and  unhfemisbed  a  character  too  aa  that 
iaiand  produces.    It  ia  however  enough,  for 

England  has  not  given  them  others,  it  is  true 
tbe  Spanish  bws  do  prevail  in  Minorca,  both  in 
civil  and  criminal  matters,  among  themselves : 
but  it  is  equslly  true  that  they  have  the  pro- 
tection of  the  English  laws  against  their  go- 
vernor, who  cannot  be  amenable  to  their  local 
laws,  and  that  however  despotically  a  Spanish 
governor  may  formerly  have  acted,  it  cannot 
be  the  law  of  Spain,  or  of  any  country  (because 
it  is  contrary  to  natural  justice^  that  a  man 
should  be  condemned  and  punished  without 
either  trial  or  hearing. 

*'  It  would  have  been  easy  for  governor 
Mostyn,  if  Mr.  Fabrigas  had  committed  a 
crime,  to  have  foUowedthe mode  of  proceed- 
ing established  there  in  criminal  cases,  which 
is  for  the  advocate  fiscal  to  prosecute  in  the 
court  of  royal  government,  where  the  chief 
justice  criminsi  is  the  judge. 

*■  If  i  was  not  afraid  of  awelliog  this  letter 
to  too  great  a  length,  I  should  make  more  re- 
marks ou  what  paased  at  this  trial,  and  point 
out  many  more  instances  of  power  unjustifiably 
assumed  by  the  governors.  But  I  hope  thst 
what  appears  from  this  publioation  will  he  auf- 
ficient  to  induce  adminiatration  to  consider  the 
state  of  this  itdand,  and  give  the  inhabitants 
some  better  security  for  the  safety  of  their  per- 
sons, and  enjoyment  of  their  property ;  for, 
exclusive  of  the  meannaas  there  is  in  ill  using 
those  who  cannot  resist,  it  ia  undoubtedly  the 
best  policy,  for  the  honour  aud  stability  of  our 
empire,  to  make  all  its  depandenciea  happy."' 
Faraicr  JSdi/iofi. 
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this  pretent  purpoM,  to  lay  that  Mr.  Fabrigti 
k.  a  (leticenilant  of  tbt  anuent  inhabitants  of 
Minorca :  that  be  lived  tbere  under  the  capitu- 
lated x\}i\kU :  that,  an  lucb,  the  national  faith  waa 
pledn^ed  for  his  enjo):riieot  of  those  rii^htsthat  his 
anciMiors  capitulated  for;  but  what  is  of  more 
connideration,  beinjf  born  in  Minorca  since  its 
•ubjection  lo  the  crown  of  England,  he  was  a 
free-born  subject  of  Enf^lant!,  and  claimed,  as 
liis  birth-right,  theprivilefjfesdue  to  that  cba* 
racter,  and  the  protection  of  the  English  laws. 
There  was  a  |Kirticular  stipulation  upon  the 
•urreuiter  of  the  iylaud,  that  every  occupier  or 
po8se»M>r  of  land  should  be  ibtitlcd,  under  cer- 
tain regulations  and  restrictions,  to  the  produce 
of  his  lands  and  to  such  profit  as  by  his  in- 
duNtry  he  crnild  make  of  them.  Upon  that 
|p-ouii<l  a  diii|iiite  arose,  to  which  alone  can  be 
imputed  the  dii>plea»ure  of  Air.  Aloat^n  to- 
wards the  plaiiitiflf,  and  the  treatment  he  re- 
ceived from  him,  in  the  progress  of  it.  Mr. 
M«iKtyn,  as  governor,  was  appealed  to,  and  his 
goinJ-nature  appeared  to  be  so  hervioeable  to 
the  adversitry  of  Mr.  Fabrigas,  that  early  in 
the  morning  Mr.  Fabrigas  was  suddenly  taken 
from  his  house  by  a  tile  of  soldiers,  and  by 
them  couducti-d  to  a  dungeon,  nnacciWed,  un- 
|ried«  unconvicted.  .Thus,  without  any  form 
of  judicial  proceedings,  this  gentleman,  who 
then  lived  in  esteem  in  the  iblaml,  fiods  him  • 
•elf  all  of  a  sudden  committed  to  a  dungeon,  a 
dungeon  that  was  made  use  of  only  for  the 
most  dangen)us  malefactors,  and  that  only 
when  they  were  ready  to  receive  the  last  of 
puuislimenis.  In  this  gloomy,  damp,  dismal, 
and  horrid  dungeon,  was  this  man  detaine<l 
witlioui  any  previous  accusation,  without  any 
call  upon  him  to  make  his  defence,  or  being 
infortucd  tlieie  was  any  crime  or  offtnce  that 
was  aPeil^efl  against  him,  and  without  any 
noiict*  either  lo  him  or  his  family.  When  he 
found  himself  in  prison,  there  waa  humanity 
enough  in  the  breast  of  the  keeper  of  that  pn- 
•on  to  accommodate  him  with  a  bed  ;  but  it 
aeems  that  acoommodatioD  waa  bv  the  power 
of  that  island  thought  too  much  for  him,  and 
the  bed  was  taken  from  bim;   a  check  was 

fiven  to  the  lenity  of  the  keeper.  No  notice 
aving  been  given  to  his  family  that  thry 
miglit  visit  or  administer  comfort  to  him  ;  he 
did,  by  humble  request,  desire  that  his  wife 
might  be  permitted  to  visit  him :  that  consola- 
tion too  was  denied  him.  In  this  manner  was 
Mr.  Fabrigas  deprived  of  his  liberty  for  a  con- 
tNderable  time.  It  is  unnecessary  for  me  to 
state  particularly  the  precise  time  that  this 
imprisonment  continued ;  that  you  will  hear 
from  the  witnesses.  Nor  does  a  case  like  this 
depend  opoii  minutes,  hours,  or  days,  but  this 
is  the  nature  and  kind  of  imprisonment  that 
Mr.  Fabrigrs  endured:  so  closely  watched 
that  no  man  could  have  access  to  him,  deprived 
cf  the  consolation  of  his  family,  aevered  from 
all  communication  with  his  friends,  relations,  or 
acquainUnce,  that  could  adnunister  the  leaat 
comfort  to  liim.  For  several  days  did  this  man 
continue  under  thia  iiopriioiuiieiitf  nor  did  lua 


sufferings  deternnne  with  it ;  hia  rem«f  al  fnm 
the  dungeon  was  only  a  subatitule  of  ooeap^^ 
ciea  of  cruelty  in  the  place  of  aootber :  f<ar  iIm 
instsnt  he  was  taken  from  priaoo,  he  was  Mv- 
ried  by  the  samt  arbitrary  and  despotic  pMNV 
00  board  a  ahip,  without'any  previaua  MCtiec, 
without  any  time  allowed  him  to  prepm  far 
hia  departure,  without  the  ordinary  viait  cr 
comfort  of  frieuds  and  acquaintance,  fraai 
whom  he  was  probabi  v  to  be  sefiarated  I6r 
Thua  waa  this  man  taken  from  his  native 


try,  and  the  insupportalile  hardahipa  of  a  d«»- 
geon  were  fblkiwed  by  an  entire  ezpulakm  fi 


his  countr}*,  and  every  thing  that  was  dear  I* 
him :  be  was  sent  instsntly  on  board  a  ahip  by 
force,  and  carried  to  Carthagena,  a  fbreigD 
country,  under  the  dominion  of  the  erova  ef 
Spain.  Thb  is  theoature  of  Mr.  Fabrigaa^ 
case.  Now,  irentlemeo,  for  a  nioment,  IH  mm 
remind  you  of  ihe  pretpnce  under  which  thia 
imprisonment  iv  iufiicted.  It  is  said  Blr.  F^ 
brigas  excited  sedition,  or -attempted  to  excitt 
sedition  ;  that  he  acted  or  spoke  in  a  tarbole« 
and  mutinous  manner ;  and  therefore  th*t  the 
governor,  as  his  plea  states  he  was  well 
rize<l  to  do,  committed  him  to  prisoo, 
banished  him  out  of  the  island ;  or  rather  < 
mitted  him  to  prison  for  the  por|iose  of  I 
ing  Ifim  out  of  the  island,  for  I  believe  that  ii 
\\\t  true  stat<  of  his  plea.  Gentlemes,  yea 
would  justly  aCciMe  me  of  a  great  and  waatee 
waste  of  your  time,  if  1  should  say  a  great  deal 
for  the  purpose  of  exculpating  Blr.  Fahrtgae 
from  the  charge  and  imputation  that  is  throws 
upon  him  in  this  place,  because  I  am  |»eraiiaded 
that  you,  an  English  jury,  if  you  were  sitting 
in  judicature  upon  the  ca^  of  eonfeasedly  the 
vilest  of  offenders,  you  would  not  suffer  the 
atrocity  of  the  offence  to  mitigate  that  ocoaeie 
and  animadversion  which  is  due  to  a  behaviour 
like  thia  of  the  governor's.  |n  private  joaiiee 
to  the  character  of  Mr.  Fabrigan.and  notes  the 
least  relating  to  any  queation  here  to  be  tried^ 
gentlemen,  I  will  Ktate  to  you  upon  what 
grounds  and  pretence  this  mutiny  is  alleged 
acraiost  Mr.  Fabrigas.  Mr.  Fabrigas,  as  1  have 
told  you,  claimed,  among  all  the  other  iuhahi* 
tanta  and  possessors  of  lauds  in  the  island,  a 
right  of  selling  the  produce  of  his  lands,  under 
certain  restrict iona.  The  proiluoe  of  the  leads 
is  chiefly  wine :  Mr.  Fabrigas  hail  a  consider- 
able Quantity.  His  msjpst^,  by  his  proclama- 
tion, bad  given  free  liberty  to  the  iubahitanta 
of  that  part  of  the  ikland  where  Mr.  Fabrigas 
lived,  to  sell  their  wines,  the  price  being  first 
settled  by  the  authoritv  of  the  governor:— that 
price  is  called  the  afforation  price.  Notwith- 
stsnding  his  majesty's  proclamation,  by  an  act 
and  order,  not  of  governor  Mostyn,  but  of  his 
lieutenant-governor,  there  waa  a  prubibitioa 
that  no  wine  should  be  sold  without  the  imroe* 
diate  authority  of  the  mustastaph.  An  appli« 
cation  therefore,  by  Mr.  Fabrigas,  was  made 
to  this  officer,  either  to  permit  him  tO  sell  his 
winea  under  the  afforatioo  price,  which  woold 
be  for  the  general  reUef  and  benefit  of  the 
islandcni  ai^  of  the  garriaoa,  or  that  he  him* 
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•df  iMmM  haj  it  %i  %  fixed  price.  This  Affioer 
refuted  to  eomply  with  either :  Mr.  Fabrigas 
Iherefoie  wm  redaced  to  the  necetiity  of  mak- 
ing aa  humble  appUcatioa  to  gofemor  Moaty  o, 
to  permit  him  tliia  alternative,  either  to  sell  bit 
wioe  under  a  certain  aSbration  and  rt- gulated 
pricey  or  that  the  ^vernment  would  buy  hit 
wine  of  bim  for  their  uae,  or  the  ute  of  the  gar- 
riaos.  Thit  petition  wat  thought  reaaonabte  at 
first,  and  bad  a  kind  antwer ;  it  was  received, 
and  it  appeara  to  have  been  taken  into  conti- 
deration,  but  nothing  was  done  in  consequence 
of  it.  Mr.  Fabrigas  therefore  repeats  bis  ap- 
plieation,  and  be  receives  enooura^emeot  to 
expect  that  the  reasooableoesa  of  hui  petition 
would  be  taken  iuto  contideration,  and  that  be 
should  be  at  Uberty  to  sell  the  produce  of  hit 
land.     But,  gentlemen,  at  laat  thit  antwer  was 

E'?en  to  Mr.  Fabrigas:  that  if  it  appeared  to 
!  the  aense  of  a  considerable  number  of  the 
iobabitants  of  the  island,  that  it  was  for  their 
benefit  that  such  permission  should  be  given, 
hia  application  should  he  complied  with.    Mr. 
Fabngaa  then  prepares  such  a  petitkMi ;  be  gets 
it  sigBed,  and  be  presents  it  to  governor  Motty  n. 
Nowy  geotlemen,  here  it  it  impostibie  to  state 
what  paiied  between  the  partiet.    If  it  can  be 
preteBoed  that  there  was  any  thing  mutiooue, 
meoacisg,  or  improper,  in  thb  latt  petition,  I 
presiiiBo  that  petition  will  be  produceil  to  yon, 
and  it  will  speak  for  itself;  but  tome  indigna- 
tion war  conceived  by  governor  Moatyn  agaiott 
the  plaintiff,  Mr.  Fabrigas,  which  produced 
that   strange,  unaccountable,    unwarrantable, 
and  alarming  conduct,  which  we  now,  by  evi- 
dence, impute  to  Mr.  Most^n.    For  gentle- 
men* ittstilitly  upon  this,  Mr.  Fabrigas  is  con- 
doded  in  the  manner  before-mentioned  to  that 
horrible  dungeon,  where  he  continues  for  a 
considerable  time  under  such  orders  as  I  have 
stated  to  you,  till  be  was  hurried  on  board  a 
ship,  and  was  conveyed  to  Carthagena  in  Spain. 
Here,   for  the  first  time,    be  receives  iutelli- 
gence  of  what  was  the  provocation  that  he 
gave,  what  was  the  grouud  of  such  treatment 
of  him,  what  charge  was  imputed  to  him,  by 
what  authority  he  was  ho  detained  and  so 
treated:  for  here  appears  a  It-tter  under  the 
hand  of  governor  Mosttyn,  avowing  this  act, 
and  telling  him  that  he  thought  it  necessary 
and  expedient,  for  the  punishment  of  his  of- 
fence, to  send  him  into  exile,  aod  to  direct  him 
to  be  conveyed  to  Carthagena  in  Spain.     Here 
then  you  find  the  governor  avowing  the  whole ; 
and  if  he  did  not  avow  the  whole,  you  could 
have  no  doubt  under  what  authority  these  things 
were  done ;  because  you  will  hear  from  all, 
that  they  cauuot  be  done  but  under  the  autho- 
rity of  the  governor.    Then,  gentlemen,  the 
imprisonment,  and  the  sending  this  man  into 
exile,  are  the  acts  of  governor  Mostyn^    The 
imprisonment  under  &uch  strange  aggravating 
drcunistances  of  horror  and  ignominy,  and  the 
tending  him  without  notice,  withont  time  for 
preparation,  without  giving  him  the  opportu- 
aity  of  paying  the  least  aftention  to  the  con- 
oenn  of  hit  estate  and  family ,  into  exile ;  these, 


gentlem^,  we  now  presume  to  treat  aa  the 
acts  of  governor  Mostyn ;  and  the  governor 
says,  he  is  justified  in  so  doing,  as  governor  of 
Minorca.  1  should  be  glad  to  know  upon  what 
idea  of  justice  the  governor  grounds  that  pre- 
tence. 1  conceive,  that  in  thU  case,  there  can- 
not be  the  least  colour  or  pretence  of  any  juili- 
cial  examination,  or  the  lenst  form  of  judicial 
proceedings.  Governor  Mostyn,  af^r  having 
neen  guilty  of  this  outrage  to  the  plaintif, 
would  have  acted  much  better,  if  he  had  not 
added  thb  insult  to  the  laws  of  bis  country,  by 
assuming  an  authority  incompatible  with  the 
least  possible-idea  of  justice  that  can  be  enter- 
tained  in  tfaia  or  in  any  country  whatsoever. 
Gentlemen,  if  governor  Moat)rn  coin|dains  that 
justice  is  not  done  to  his  defence  by  his  plea, 
that  he  is  fettered  and  embarrassed  by  it,  and 
could  now  justify  bis  conduct  upon  better 
grounds,  we  will  freely  give  him  the  opjiorUH 
nity  of  doing  it ;  besh^l  do  it  in  uhat  cha- 
racter be  tbiiiks  proper.  I  f  he  has  acted  under 
the  colour  of  any  judicial  proceedings  in  civil 
iudicature,  let  those  proceedings  be  produced, 
let  him  desert  and  abandon  the  shameful  pleatbft 
be  has  presented ;  he  has  even  our  liberty  to  do 
it.  If  the  governor  means  to  be  justified  in. hie 
military  character,  1  need  not  tell  you.  gentle- 
men, that  it  is  neoeftsary  in  that  character,  thai 
there  should  be  judicial  proceedings  likewise 
of  a  military  court  of  justice.  I  will  be  bokl 
to  say,  that  the  idea  g^overnor  Mostyn  haa 
adopted,  that  the  lives,  fortunes,  anil  being  of 
the  inhabitants  of  the  island  of  Minorca  are  at 
bis  mercy,  and  that  by  his  sole  authority  be 
can  inflict  bonds  and  imprisonment  on^any 
inhabitant  of  that  island,  is  the  single  idea  of 
governor  Mostyn;  and  I  say  the  governor 
does  not,  in  4his  case,  Ulk  like  a  military  man, 
for  his  ideas  are  at  foreign  to  the  notions  of  a 
soldier,  as  of  a  lawyer.  Gentlemen,  this  ia 
the  nature  of  the  case  that  we  shall  offer  to 
you,  and  which  we  shall  produce  in  proof  to 
you  against  governor  Mostyn:  an  imprison- 
ment, if  it  had  been  attended  with  all  the  cir- 
cumstances of  comfort  that  couiil  have  been 
administered  to  a  person  in  that  situation,  im- 
justifiable,  and  without  colour  or  pretence  of 
legal  authority,  sufficient  to  entitle  this  gentle* 
man  to  call  for  considerable  damages  trouL  a 
verdict  of  a  jury  :  a  hauishment  into  a  foreign 
country  of  a  tubject  of  England,  intit|ed  to  no 
protected,  to  whom  the  laws  cannot  be  denied 
without  breach  of  public  faith,  and  a  dan- 
geniut  wound  to  the  general  tystem  of  our 
constitutional  liberties.  Thus,  by  the  sole  au- 
thority of  t(overnor  Mostyn,  without  pretence 
of  judicial  examination,  was  Mr.  Fabrigas  sent 
into  banishment.  If  all  other  circumstancea 
were  away,  tlie  being  sent  out  of. bis  native 
country  by  an  arbitrary  act'  of  the  governor  of 
that  island,  is  surely  grouud  enough  to  call  for 
the  most  considerable  dauiages.  Juit,  geutle- 
men,  you  are  to  add  to  it  every  circumstance 
of  discomfort,  tie  was,  durmg  the  whole 
time  of  bis  imprisonment,  kept  in  a  gloomy 
dungeoQ  ;  ao  curcvmttaiice  of  igDominy  that 
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eouM  ■ffect  tbe  mind  of  t  man  of  ftelingf  was 
omitted :  be  was  pot  into  a  place  set  apart  and 
designed  only  for  the  reception  of  the  worst  of 
malefactorsy  sedoded  from  any  oooTersation  or 
communication  with  bis  friends  or  aoqoaint- 
•nce,  bis  nearest  relations,  bis  wifeor  nis  fii- 
nily,  deprifed  of  the  comfort  of  a  bed,  and 
obii^,  for  a  considerable  number  of  days,  to 
subsist  upon  bread  and  water.    This  is  a  case 
of  the  most  unparalleled  cruelty ;  the  most  in- 
genious circumstances  of  torture  beins^  added 
to  the  most  unjustifiable  and  the  most  lawless 
exertion  of  authority,  that  I  am  persuaded  has 
ever  appeared  before  any  court.    If  fptfemor 
Mostyn  can  support  the  powers  of  this  claim, 
mud   vindicate  himself,  as  governor,  by  the 
plenitude  of  hb  powers,  and^that  the  sole  ju- 
dicature of  the  island  resides  in  his  person ; 
if  it  wks  for  a  moment  possible  for  you  to  en- 
tertain the  idea  of  the  If^lity  of  such  a  power 
betuff  placed  in  any  man,  in  consequence  of  an 
authority  derived  from  the  crown  of  Enq^Jand : 
I  say,  if  it  was  possible  for  you  to  conceive  that 
•uch  a  power  could  exist ;  try  him  even  by  that 
rule,  tiy  him  by  that  rule,  and  be  is  without 
excuse ;  for  the  most  despotic,  the  most  arbi- 
trary and  uncontroulable  power  that  is  ever  ex- 
ercised, professeth  at  least  to  act  by  calling 
upon  the  party  accused  to  make  his  defence, 
and   I  believe  in  no  part  of  the  globe  is  it 
looked  upon  as  just  to  coodemu  a  man  on- 
heard.    Let  general  Mostyn  travel  into  Asia,  or 
visit  his  neighbours  on  the  continent  of  Bar- 
^bary,  he  will  not  find  examples  there  to  justify 
his  conduct,  in  any  of  the  powers  assumed,  or 
in  the  use  be  has  made  of  them :  for  if  their 
powers  are  not  circumscribed  or  restrained  by 
any  laws;  if  they  act,  as  the  general  professes 
he  has  a  right  to,  by  thetr  soto  will  snd  plea- 
sure ;  if  that  is  the  rule  of  their  government, 
yet  still  thelre  is  an  idea  of  a  principle  of  na- 
tural justice  that  should  govern  their  proceed- 
ings there ;  at  least  an  appearance  of  it  they 
are  anxious  to  produce.     1  never  heard  in  my 
life  that  it  was  the  avowed  privilege  of  any 
country,  that  a  man  should  be  charged  with 
an  offence,  that  he  received  the  punishment 
for  that  offence,  without  the  offence  being  ex- 
plained and  stated  to  him,  and  an  opportunity 
given  him  of  hearing  the  charflre  and  the  evi- 
dence by  which  it  was  produced ;  but  this  is 
the  case  of  a  transaction  in  the  dark,  a  secret 
indignation  conceived,  that  indignation  imme- 
diately followed  by  the  most  horrid  exertions  of 
power  upon  the  persou  of  Mr.  Fabrigas — com- 
mitted to  a  dungeon,  and  unappriznl  of  the 
charge  against  him  till  sent  out  of  his  native 
country,  and  upon  the  voyage  to  the  destined 
piece  of  his  banishment.    The  offer  made  to 
general  Mostyn  not  to  tie  him  down  merely  to 
the  justification  specified  in  his  plea,  but  to  give 
him  leave  to  offer  an^  justification  that  may 
be  consistent  with  the  idea  of  civil  or  military 
juMice,  may  be  called    insidious,  because  I 
must  disbelieve  every  thing  suggested  on  any 
trust,  if  I  think  the  offer  can  be  of  no  benefit 
la  him  if  wanted ;  bat  it  may  ba  adtfed  to  it. 


*'  Governor,  take  your  ideas  of  law  firom  Baiw 
bary  or  Turkey,  produce  your  precedent,  India 
or  negro  law,  you  are  still  unable  to  joaiify 
your  conduct.''     Gentlemen,  these  are  tkn 
circumstances  we  are  to  lay  before  you  in  ovi^ 
denve.    The  governor  may,  if  he  pleases,  «n 
deavour  to  chaige  this  gentleman  with  mutiny. 
If  he  does,  1  presume  he  will  adduce  his  praaiT 
of  it.    But  ir  it  was  possible  to  decide  that  Mr. 
Fabrigas  was  a  mutinous  man,  though  them* 
verse  of  that  character  is  but  justice  to  bisi; 
nay,  if  you  could  decide  that  he  was  tlie  wont 
and  roost  dangerous  of  offenders,   goverav 
Mostyn's  conduct  is  still  destitute  of  any  colsnr 
of  justice  or  law.     His  conduct  is  totally  ■■• 
warrantable,  and  the  pretence  he  baa  bere«l 
up,  that  he  is  a  prince  with  a  power  u^boundai 
and  unlimited  by  any  rule  or  law  whatsoevir. 
that  he  is  authorized  to  act  by  his  own  will  aai 
pleasure,  must  represent  this  case  in  so  alarm* 
ing  a  light  to  you,  that  I  am  persuaded  that 
you,  who  have  taken  your  ideas  of  law  and 
justice  from  conversation   with  Englisbmea, 
and  obsei-vation  on  the  English  oonstitutiooi 
will  give  all  attention  to  the  particular  suffer* 
ings  of  the  roan,  aa  well  as  to  what  you  own 
to  yourselves,  your  country  and  posterity ;  and 
we  trust,  even  in  the  very  best  constradian 
that  is  possible  to  put  on  governor  Mostyn^i 
conduct,  tbst  you  will  think  the  damages  laid 
in  the  declaration  are  not  extravagant. 

Basil  Cunningftam  sworn. 

Examined  by  Mr.  Lee, 

Mr.  Lee.  You  are  in  some  military  am- 
pacity ? — Cunningham,  Yes. 

Were  you  in  the  year  1771  in  the  island 
of  Minorca  f — Yes. 

In  what  character? — Acting  seijeant  nM^ar 
for  the  royal  artillery. 

Do  you  remember  Mr.  Anthonia  Fabrigm 
being  at  Minorca  ? — Yes. 

Were  you  seijeant  major  at  the  time  he  wan 
aeized  and  taken  into  custody  ? — 1  waa,  when 
1  saw  him  brought  into  prison. 

Do  you  recollect  sny  orders  at  that  tiflM 
coming  in  auy  body's  nsme  touching  bis  con* 
finement  P—Tbere  was  a  general  order  given 
us,  that  three  more  men  should  be  added  In 
the  artillery  guard. 
Court,  Have  you  that  order? — A.  No. 
Q.  Was  it  not  your  office  as  serjeant«najor 
to  trauacribe  that  order  into  your  book  ?-^A,  I 
gave  that  order  out  in  the  company's  oidv 
book. 

To  whom  does  the  custody  of  thst  order  •  ' 
book  belooir?— When  the  books  are  written  ' 
oiit,  they  give  them  to  the  captain  to  whom 
they  belong. 

They  put  three  additional  men  sentry  upon 
that  occasion? — Yes. 

Court,  Why?— ui.  To  do  duty  upon  tbn 
prisoner  Mr.  Fabrigas. 

How  long  had  Mr.  Fabrigas  been  in  ens- 
tody  at  that  time  when  this  order  was  given 
out  ?  Was  it  immediately  upon  his  cominir  into 
custody,  or  afler  he  had  been  put  there?— 


SS\  fabrigoi  W*  Moii^» 

Tb  tlie  bat  of^m j  tvoollfctioii,  I  bdieire  aboat 
I«cil7-lbur  boors  atW  he  bad  beeo  in  cus- 
Uif,  «r  the  eveniiis^  of  tbe  stme  day ;  I  cau- 
Ml  hi  evrtaio  aa  to  that. 

Ym  eao  tdl  na  what  priwo  it  waa  that  Mr. 
Mricaa  waa  eomooittcd  tof — A,  He  was  put 
MIS  snaaa  No.  1. 

rikal  ia  the  general  use  of  that  prison  f  to 
it  ap|»licd  ? — All  the  prisoners  that  are 
gaihy  of  capital  offences,  or  for  dsaertion,  we 
cssmmbIj  pat  in  there. 

Dsveo  reoolieet  any  circnmstances  attend- 
mfg  w.  Fabrigaa's  imprisonment?  mention 
say  that  occur  to  you.  Do  you  recollect  tbe 
■ssacr  in  which  he  .was  brought  or  confined  ? 
— 1\i  the  beat  of  my  recollection  he  was 
Inafht  by  a  party  of  soldiers,  whether  o#' 
tbti5th  regiment  or  the  6th,  I  can't  aay  ;  he 
■as  biuught  in  handcuffed,  I  think,  but  am 
Mteeflsin. 

Baw  ioag  was  be  confined  there? — As  near 
a  I  can  recollect,  about  five  or  six  days. 

la  that  prison  ? — Yes.  ' 

Dttraig  bis  confinement  there,  can  too  tell 
Iheeaort  or  jury  whether  he  was  permuted  to 
b  fijHled  bv  hia  wife  or  family  ?— No :  tbe 
had  ordera  that  he  should  have  no 
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CHtcrsatioa   with  any  body  but  the  prerost 

WSBBI. 

Do  you  know  of  any  orders  that  he  should 
aM  be  seen  hut  by  the  pre? ost  marshal  ? — ^The 
icBlry  informed  me  that  was  bis  orders ;  be- 
■4ci,  it  was  pot  into  tbe  general  orders  too. 

9eiy  Dai^.  If  you  mean  to  affect  the  defen- 
^■rtwitb  that,  you  ahould  produce  the  order. 

Mr.  Lee.  Well  then,  we  shall  produce  it. 

Q.  In  fact,  do  you  know  whether  any  body 
TO  permitted  to  visit  him  hut  this  prevost  roar- 
Mr— J.  I  don't  know  of  any  ;  it' they  did,  it 
vaieontrary  to  ordera. 

I  Us  you  kuow  if  any  body  applied  to  see 
kin?— Hb  wife  applied  to  see  him,  but  was 
Kfssed,ssul  wss  informed. 

Wbat  ia  this  pre^oat  marshal  ?-^One  that 
hm  tbe  charge  of  all  prisoners  that  are  con- 
kti  for  capital  crimes ;  he  baa  the  keys  of 
lbs  prison. 

li  thiaao  executioner  too,  aa  well  aa  a  gaoler  ? 
— Na. 

Caa  yoo  tell  us  the  cause  for  which  this  gen- 
Ihflsn  waa  committed — the  occasion  of  it  r — I 


,  Ds  yon  know  what  Mr.  Fabrigaa  is  ?— He 
iiia  inbabiunt  of  the  island  of  Minorca. 

A  native? — Yes:  a  Minorquin. 

Do  yon  know  whether  Mr.  Fahrigas  is  a 
Ma  of  any  property,  or  waa  a  grower  of  any 
viata  upon  that  lalaod  ?   Do  you  know  in  what 

■saner  he  li%ed? — He  Ured  like  a  gentleman 

**-  -  - 
Mwe. 

Were  you  acquainted  with  any  disputes 
l«Khiog  bis  liberty  to  sell  his  wine  ? — 1  know 
■atbing  at  all  of  it 

lie  you  know  any  thing  of  what  happened 
^  bim  after  hia  confinement  in  this  prison  ? 
vbst  became  of  bim  mtlcr  ?«^He  waa  sent  out 
«f  tbe  island. 


Do  you  ki^w  of  your  own  knowledge?— 
I  did  not  see  him  taken  away. 

Do  you  know  of  any  orders  touching  hia 
being  sent  ?— rl  did  not  see  any  ordera. 

You  being  at  St.  Phillip'a  at  thia  time,  when 
he  waa  in  prison,  you  can  tell  ua  whether  he  waa 
tried  for  any  offence  previous  to  hb  commit- 
ment  there,  or  afW  ? — No :  he  waa  not  tried. 

Cross-examination  by  Seij.  Davy. 

How  long  had  you  known  thia  Fahrigas  be- 
fore the  time  of  his  bemg  brought  to  this  pri- 
son ? — 1  had  seen  bim  different  times,  being  in 
the  island  for  between  eight  and  nine  years. 

I  wish  to  know  in  the  first  pUce  whether  be 
was  a  quiet  anbfect,  or  otherwise.' — I  never 
heanl  any  thing  to  the  contrary. 

What?  but  that  he  was  a  quiet,  inoffensive 
subject  ? — I  never  heard  to  the  contrary. 

He  waa  looked  n|>on  aa  a'  very  good  friend 
to  the  garrison,  I  believe  ? — I  really  can't  tell 
what  he  was ;  he  waa  an  inhabitant  of  the 
island.  I  don't  know  that  ever  I  apuke  to  him 
in  my  life. 

Wlist  part  of  tbe  island  did  he  live  in  ?— At 
St.  Phillip's. 

There  it  was  he  was  imprisoned,  I  presume  ? 
-—Yes :  he  waa  brought  a  prisoner  to  St.  Phil- 
lip's castle. 

I  think  yon  say  yon  have  been  in  the  island 
five  years  r— Almost  nine  years. 

Then  yon  were  there  before  Mr.  Mostyn  was 
appointed  governor  ?— Yea. 

You  were  there  in  governor  Johnston's  time  ? 
—Yes. 

Were  yon  there  in  governor  Blakeney's 
time  ?— No. 

James  T^veedie  sworn. 

Examined  by  Mr.  Grote. 

What  w^reyon  in  the  year  1771? — A  cor* 
poral  in  the  royal  artillery  in  the  island  of  Mi- 
norca. 

Did  you  see  tbe  plaintiff  brought  to  the 
castle? — No:  1  did  not  see  biro  brought;  I 
was  a  serjesnt  of  the  guards  when  he  waa  de- 
livered up  to  me,  from  tbe  6l8t  regiment. 

Court.  Can  you  recollect  the  time  ? — A.  No  ^ 
it  was  some  time  about  the  middle  of  Septem- 
ber, to  the  best  of  my  knowledge,  in  the  year 
1771. 

In  wbat  way  was  he  delivered?— He  waa 
delivered  to  me  in  the  prison  N®  1. 

What  were  the  particnlara  of  that  delivery 
to  you  ?  in  wbat  way  waa  be  delivered  ? — Hie 
waa  in  hot  a  very  mean  habit ;  for,  by  wbat  I 
could  learn,  bis  clothes  and  every  thing  that  ha 
brought  in  with  bim  had  been  taken  from  him. 

Ccunulfar  the  Defendant.  That  will  not  do. 
What  condition  was  he  in  ? — A.'  He  waa  in  the 
prison ;  he  had  been  in  the  prison  almoat 
twenty-fiinr  hours,  before  he  waa  delivered  to 
the  artillery. 

What  ordera  did  you  receive  concerning 
him  ? — ^That  I  waa  to  aoffer  no  person  to  ap" 
proaeh  the  grate. 

What  gnSe  ?— The  prisoii  door. 
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Fkofli  whom  did  yaa  rccoivr  Ibne  erdrr*  F — 
From  itie  adjuinnl  lieatRwnt  Frual;  be  wm 
Mr  actinic  ■djnlanl ;  he  reul  tbe  order*. 

Not  ti  Id  any  one  cnms  la  ibal  ^le  ?— Or 
•Nfene,  or  liave  •ajr  MMRiiiunicstioD  with 
him,  apoD  any  accmmt. 

Whow  iinirr*  Jom  the  adjatant  linitraMrt 
ip*e  uul  t — 1  imagiiMd  it  wu  •  ((cncral  ordtr. 
What  do  jou  mean  hy  a  KroFral  order  ? — 
Comiog  friim  the  conimaoder  in  chief. 

Dv  jaa  mran  friiin  goveniM'  Moalyar — 
Yea :  b«  itaa  Mineaaiidef  id  chief  Uwu  of  ihe 
bland. 

Wbat  order  F 

Sttj.  Davy.  I  will  nire  yaii  da  trouble  about 
Hmm  lbin«i.  Willi  rt^nl  lourdvra,  ynu  liaire 
liTen  ua  iiilice  to  prvduc*  the  ordera.  The 
jut  ia  aa  you  contend.  We  oaean  tu  conceal 
■o  circunulancM. 

Court.  I  think  the  rinhi  way  wil)  be,  la 
it  ia  DOW  aJniilted,  that  thia  waa  done  by  ihe 
dcfendanl'a  order,  to  proceed  wilb  jour  [larole 
crideace,  and  reail  (hat  at  (he  cnnoTuaton. 

Cimiutl  far  Ike  Piaintiff.  If  ynur  hitdahip 
pltaafo,  w«  Hil)  read  ilw  oriler  of  impriaon- 
■ucat,  and  ibe  aeotcoce  of  bauiabmcnt. 

The  Auaciolt.  The  title  ia, 
**  Order*  iiiren  out  to  ilie  tronpa  in  Minorca  by 
lieuleaaut  gtotn\  Hoatyn,  ifD*rruor  of  Ihe 
ia>snd,  who  arrived  the  Slat  of  Jaiiury, 
1771.  Seplraiber  IS:  In  order  to  relirte 
Ihe  main  |(uard  al  St.  lliillip'a,  which  now 
wania  a  aeiitry  eitraardinary  upuo  Aolonio 
Pahriicaa,  coiiSnt^  In  prison  N*  1,  general 
Uwuyn  ordera,  ibat  three  luen  be  added  to 
■he  artillery  guard  in  the  caaile  aquare,  aa 
ihey  are  ntoal  coolinuoua  ;  and  Ibat  duly 
taken  by  iheni,  the  aentry  rnuat  be  pouted 
night  anil  day,  and  ia  to  aaffer  un  perano 
whateier  taa)>pn>acli  the  grata  in  the  dnur 
of  the  aaid  priaon,  either  to  look  in,  or  have 
any  communicalion  with  (he  priaoner,  the 

iirerott  marahat  escefMed,  who  ia  cnuatanl- 
y  to  keep  the  key  in  hia  poaaeaaioa." 

"  To  Anthony  Fahripa  de  Roche. 
"Ycu  Anthony  Fabri^aa,  ii]babi(aot  of  the 
utaTal  of  Si.  Phi  Hip 'a,  are  hy  me,  chief  noTwr- 
■or  nf  Minorca,  baniahcd  thn  iataikd  fur  ttieUe 
month*  frutn  the  date  hereof,  uot  (n  return 
hither  until  that  time  ia  expired  at  your  peril, 
fbr  your  sedilioua,  motinoiM,  and  inaoleot  be- 
baTKior  to  me  the  ([oiernor,  and  fur  barinf 
dared  moat  ilan^eronaly  and  aieditioiialy  to  raiaa  j 
do«bta  and  aiiapieiona  amonfpit  the  inhabilanla  : 
of  the  arraval  of  St.  fhillip' 
tbtm  to  du 


ts" 


plainttlT:  diil  you  obey  ihianrderF — A.    Yea. 

Diilyouobey  italnetly  7— Yea,  ■■  Mrictaa 
it  waa  In  my  power. 

Did  any  penon  apply  In  aee  the  pWatiffF— 
Yea,  bia  wile  and  two  i'hildren. 

Were  they  pertuilled  lo  aee  him  F- 

How  rtear  were  Ihey  permitted 
the  priaun?— Aa  nigh  aa  I  can 
thirty  yanla. 

'iTiry  were  not  permitted  lo 
Tliey  were  om  permitted  to  eo 

Uoyou  know  in  what  way  the  pbiDlilTlKUF 
—lie  lay u-..___j- 


Waa 


r  sent  lu  him  F — 


wile  with  bedding,  which 
be  hmnjflil  to  bim. 

In  ahurl,  (ell  (be  jury  whether  lb*  (Mri 
would  luffrr  any  lliinif  whataoerer  ta  paat 
thamF — if  they  did,  tbey  were  aur«  (•  cena 
lo  trouble,  (o  puniihment,  hy  it ;  and  I  ■■ 
certain  they  neier  did. 

Tell  ua  what  bia  aubaiateiice  waaf— BrtM 
anil  waler. 

What  aort  ofanliaiKenrehaaadeanter  ifbt 
ia  conlined  in  Ibla  place  P—  It  ii  a  |renenl  nk 
in  Minorca,  (hat  drariiera  and  priannera,  era 
for  capital  Crimea,  ahould  hare  prorikiuna  aMt 

Wbat  proTiiion^  f — Such  as  the  ialand  rf- 
forda,  bread  and  lieef. 

Omrl,  Do  yuii  know  whHher  any  piiiiiwiM 
were  brnnghl  him  ?—A.  I  ne^or  saw  any  ;  ibn? 
waa  anch  a  atrici  order,  that  nobody  cw  M- 
temptMl  i(. 

I  beliere  there  wna  an  air-hole  at  the  ttf  *f 
the  priaon? — Yea. 

Waa  any  body  plaeed  nrer  (he  air-bole  f— 
No  ;  bin  (here  waa  a  aentry  u|<on  a  boaliaa 
near  (u  it,  who  had  nrden  i,'ivrn  btin,  that  mt' 
body  ahould  approach  thia  air-hole. 

Upon  n  hut  account  T — For  fear  any  lUif 
ahnnid  be  droppeil  d'lwn  to  him. 

Court.  Was  that  particularly  upon  thia  ae* 
eaiioD,  or  generally  when  deaerter*  were  theraf 
—  Nu;  1  never  lieard  a  circumatanee  of  Iba 
kind,  but  during^  Ihe  tinie  Hr.  Fabrigaa  waaia 


Did  you  km 
been  at  hia  hoii 
iilund  idn)i>ii(  nine  yeara. 

Whal  family  had  hp?_A  wife,  when  be 
waa  in  priaou,  and  five  chiMien,  to  the  bcM  ef 
iTi)  knowlrd^. 

Nnur,  daridg  the  time  yon  hare  knr>WQ  him, 

aulferinip. 


daoi^efouaty  tu  inainuate,  that  hia  majtaty' 
IrtMua  under  tny  commaud,  without  any  au* 
thoniy  from  tlwm  fur  auch  falao  and  auanila- 
luua  iotinilaliona,  vrere  impoaol  upon. 

"  J.  MaiTv>,  GuaernoT." 
•■  JUoAoa,  17(ib  ifoy  ofStpttmbtr,  1771." 
Q.  Ynn  nay  you  receiTeil  thia  order  lo  per- 
mit no  penon  in  approach  the  grate  of  Ibe 


la  hardthipa,  of  hia  v 


WilliioH  Johnt  swom. 
Euminvd  by  llr.  Pttkiam. 

Q.  Waa  yon  at  Slirorca  in  ITTl  T—A.  Tea. 
In   what   aituatioD    and  CapadlJ  F^I   mt 

garriaoo  gunper. 


W] 
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Uoir  laDg  wore  ywi  n  the  iilaiidf-^Aliiioft 


oi 


yoo  know  Mr.  FaKrmt  f — Y«. 

DM  yoo  know  Mr.  FMrigts's  titoation  in 
the  Mood  N— He  Kred  ?cry  gvnieel  in  St 
PbUlip'o. 

Did  he  life  in  the  Mme  ttete  at  the  principal 
iobobitonta  of  m.  Phillip's  ?— Yea,  aa  much  ao 
oa  any  bmo  in  St  Phillip's. 

Do  yon  remember  anv  thinff  of  his'being 
impriaoncd  f— I  aaw  him  broogbt  to  the  priaon. 

In*  what  manner  waa  he  broughi? — By  a  file 
#f  men. 

Were  hb  hands  bound  F — I  cannot  aay. 

Serj.  Davj^,  I  admit  that  he  itaa  with  hie 
haada  bound,  aa  the  first  witness  said,  and  that 
he  wis  kept  io  prison  by  order  of  the  goremor. 

Mr.  Peckkam,  Do  you  admit  that  he  waa 
kand-cufiedf 

Serj.  Dmvy.  Yea,  that  he  waa  hand-cnffied, 
tfnd  kept  in  the  way  described  by  the  former 


Q.  Waa  he  kept  hand-cuffed  in  priaon  ? — it. 
I  believe  not 

What  aort  of  a  place  ia  this  prison  ?— It  is 
net  apart  for  capiul  pnoisbmenta,  for  prisoners 
Hwt  are  nndcr  seoteoce  of  death. 

fa  it  a  prison  dn|f  oat  of  a  rock  f— It  is  a 
— btai  ff aneoua  place  in  the  body  of  the  castle. 

Ia  it  under  ground  ? — No,  under  the  top  of 
ilwcaatle. 

Is  it  a  ground  floor  ? — ^A  ground  floor,  I 
Mieve. 

Tbia  being  the  priaon,  and  you  atanding  there 
ta  guard  him,  do  you  remember  auy  of  his  chil- 
dren coming  to  see  liiin  ? — I  mw  bin  son  the 
fifil  day  he  waa  confined  there,  a  boy  about 
15,  come  to  aee  biro. 

What  did  he  come  for  ? — He  had  aome  pro- 
▼isions  in  a  bssket. 

Did  he  apply  to  y«ra,  that  those  pro? isioos 
m%ht  he  given  to  his  fother  ? — He  ap|>lied  lo 
the  refriment  then  upon  duty  to  give  them  to 
his  father,  but  was  deoted. 

Seij.  Dmvy.  I  admit  he  waa  sent  hand-^nfft-d 
to  the.priMHi,  as  deiicril>ed  by  the  former  wit- 
BOSS :  I  meant  to  inrlude  the  matters  of  belief 
aa  well  aa  matters  of  knowledge. 

Court.  For  my  part,  I  like  to  hear  the  evi- 
dence in  any  case,  U»  know  the  truth,  and  theu 
we  have  no  squabbles  afterwards. 

Jukm  Craig  sworn, 
Ezamioed  by  Mr.  Serjeant  Glynn. 

What  are  you  ?-»A  matruss. 

Was  you  in  the  bland  of  Minorca  in  177 1  ? 
—Yea, 

Do  you  know  Mr.  Fabrigas  ? — Yea. 

How  long  have  you  been  in  Minorca?— 
Pretiy  nigh  nine  years. 

What  condition  waa  Mr.  Fabrigas  io? — In 
very  good  cirromstaoces  there ;  he  is  reckoned 
•oe  of  the  best  in  circumstances  in  the  island. 

Do  you  remember  the  time  when  he  was  in 
the  duDicetin  tliere  ? — Very  well. 

You  did  not  do  any  duty  upon  him,  I  iup- 
?^Yea,Idid. 

?0L.  XX. 


Do  yoa  lemember  whether  people  were  ad- 
mitted to  aee  him  ? — I  am  aure  there  were  nonn 
admitted  to  aee  him. 

Do  you  know  whether  any  person  came  to 
aeeliim  that  waa  refoaed  ?— I  know  hia  wifn 
and  children  came,  and  they  were  refuaed. 

Do  you  know  of  his  baine  taken  octt  of  thn 
prison  r — I  saw  him  put  on  hoard  a  ahip  in  thn 
harbour. 

How  many  daya  after  hia  firat  imprison- 
ment?— I  am  not  certain  of  the  daya. 

About  what  number  of  daya  #aa  he  in  con- 
finement ? — Five  or  aiz  days,  to  the  best  of  my 
knowledge. 

In  what  manner  waa  he  taken  out  of  priaon^ 
and  put  on  board  a  ahip  ? — I  happened  to  bo 
down  at  the  quay,  and  saw  him  put  on.board  a 
boat,  to  be  taken  to  the  veasel.  ( 

What  time  waa  this  ? — Eariy  fn  the  morning, 
I  am  not  aure  to  the  time,  but  to  the  best  of  By 
knowledge  I  think  between  three  and  four  im. 
the  mommg. 

Had  he  any  time  allowed  him  on  ahore?— «. 
No,  he  was  hurried  on  board ;  his  wife  and 
family  were  coming  down  to  speak  to  him,  and 
the  soldiers  kept  them  off,  and  wouki  not  lei 
them.  I  wanted  to  apeak  to  him  myaelf,  and 
the  soldiers  would  not  let  me. 

You  saw  hb  wife  and  children  come  io  k^t 
do  yon  remember  whether  they  brought  any 
thing  for  him  ?— I  think  they  had  some  be<I« 
diog,  to  aee  if  they  could  i^et  it  on  board  tbn 
ship  he  waa  g«»iog  to,  and  it  was  turned  back 
again,  they  would  not  allow  any  thing  to  come 
to  him  ;  he  was  put  on  board  a  boat  and  takea 
into  a  ship  which  waa  laying  in  the  harbour 
there,  the  ship  waa  under  sail. 

Serj.  Davy,  I  admit  he  waa  haniahed  to  Car- 
thageoa. 

Coun,  for  the  Plaintiff.  Yoo  admit  he  was 
banished  by  governor  Mosty n  for  a  year  ? 

Serj.  Duvy.  Yes,  I  do. 

Colonel  John  Biddulph  sworn. 
Examined  by  l^Ir.  Let, 

Q.  Yon  are  an  officer  in  the  regiment  that 
waa  at  Minorca  ? — A,  I  waa  not  in  Minorca  at 
the  time  thia  matter  passed. 

But  yon  have  been  at  Minorca? — Yea. 

Did  you  know  BIr.  Fabrigaa  P — Yes ;  1  knew 
him  from  the  time  I  arrived  in  the  ialaad  until 
I  left  it. 

When  did  you  arrive  there  ?— I  think  in  the 
year  1763,  about  May  or  June,  and  auyed  about 
eight  yeara. 

When  you  knew  Mr.  Fabriffas,  in  what  eon- 
dition  and  drcumatancea  was  he  ?— He  seemed 
to  me  to  be  of  the  second  sort  of  people  in  the 
island ;  he  had  aome  vinayards  and  aome 
houses,  and  some  property,  and  was  received 
not  as  of  the  first  quality,  but  as  a  gentleman ; 
he  was  eateemed  a  man  of  property  :  I  ahouid 
call  him  a  gentleman  former. 

While  yoo  knew  him  jvhat  character  did  he 
bear  ?  or  how  did  he  behave  himself,  aa  for  aa 
yoa  bad  an  opportunity  of  obaarving?— 4a  foe 
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mt  I  could  obtcrre,  he  behaTed  ver/  well,  and 
had  a  fery  good  character.  1  oaed  to  cm* 
ploy  him  in  getting  wiue  for  mc,  and  other 
things  the  bland  produced,  hecauae  I  had  a 
fomily  ;  and  often  he  was  terv  useful  to  me  in 
procuring  things  at  a  reasonable  price.  When 
I  was  at  Citadetia,  at  the  other  eud  of  the 
island,  he  came  there,  and  was  with  some  of 
the  better  kind  of  people ;  he  was  always  with  a 
diHi  Vi|^,  or  a  don  Sanchio,  who  were  reckoned 
the  pnocipal  people  of  the  phux;  they  are 
nobles  in  that  island. 

While  ^ou  knew  him,  I  ask  voo  what  was 
bis  behaviour  ?  Did  he  behave  like  a  peaceable 
subject,  or  like  an  unruly  and  factious  one? — 
He  always  behaved  witb  verj  graat  decency 
and  decorum. 

Croat-examined  by  Seij.  Burtand, 

Q.  Do  you  know  whether  be  was  a  man  of 
property  in  the  island  ?— ii.  As  far  as  I  uoder- 
ttand  he  was,  but  it  is  impossible  for  me  to  aay 
positively ;  he  was  reported  such. 

He  had  a  father  living? — I  believe  be  bad, 
an  old  man. 

You  do  not  know  whether  it  was  his  own 
property  or  not  ? — It  seemed  to  be  bis. 

He  coDYersed  with  the  two  noblemen  you 
mentioned  ? — Yes ;  he  was  at  their  houaes  at 
a  gentleman. 

Did  you  use  to  vbit  at  his  house  ?-— I  bafe 
been  tliere. 

Did  vou  ever  dine  or  sup  with  him  ?•— I  thhik 
I  dined  with  him  once. 

Court.  The  gentlemen  suggesty  but  yo« 
don't  mean  to  make  a  distinctioo  between  the 
classes  there? — A,  Idomakeagrcatdialinctioii. 

Q*  What  promotion  has  general  Mostyn  io 
the  army  at  Ibis  time  ?— it.  He  is  a  lieatenaat 
groeral,'and  commander  in  chief  of  the  island  of 
ilinorca. 

Has  he  any  military  promotMO  at  home? 
has  he  any  regiment  ? — Yes. 

What  regiment  is  it  ?— I  don't  recollect  the 
number  ;  it  is  a  re^ment  of  dragoons. 

Do  you  know  of  any  office  that  the  general 
has  about  bis  majesty's  person,  any  place  at 
court  ?— I  don't  recollect  it ;  I  belief  e  he  has. 

Seij.  G/yim.  My  lord,  we  hare  done  for  the 
plaintiff. 

Serj.  Davy  for  the  defendant.    Majr  it  please 

four  lordship,  and  you,  gentlemen  of  the  jury, 
am  of  counsel  in  this  cause  for  the  defendant, 
sfeneral  Mostyn,  who  is  charged  with  a  misbe- 
Eaviour  towaids  the  plaintiff,  io  the  defendant's 
capacity,  as  goTernor  of  this  island ;  the 
plaintiff,  Fabrigas,  being  a  subject  of  the  crown 
of  England,  a  natife  of  that  island,  a  Minor- 

Juin  by  birth,  and  living  in  the  town  of  Kt. 
'hillip's,  (ibt^re  is  a  reason  why  his  residence 
In  the  toHn  of  St.  Phillip's  is,  in  my  apprehen- 
■ion,  material,  for  some  matters  which  I  shall 
tniuble  you  with  before  1  sit  down.)  The  de- 
fcndant  was  appointed  ifovernor  of  the  island  of 
Minorca  on  the  9»d  oi  March,  1768.  His  pre^ 
tiCMiOf  was  governor  Johnstooy  wboee  prede- 


cessor was  general  Btakeoey.  fie  far  I  am 
able  to  trace  back  the  governors  of  thie  mHirndf 
whom  the  questions  before  you  have  aay  aait 
of  relation  to ;  and  any  further  ia  unaeceaMffy. 
I  don't  know  whether  it  may  be  new  to  aay  ef 
you,  gentlemen,  to  inform  you,  moat  pioheMy 
not,  the  hintory  of  your  country  will  lell  yootlhat 
tbb  isUnd  of  alinorca,  whoee  situalioa  ia  ia  the 
Mediterranean,  and  which  it  of  eatrcno  aaa  ia 
the  protection  of  the  Nediterraneaa  trade,  waa 
taken  in  queen  Anne'a  wars  from  tlia  enmu  ef 
Spain,  and  waa  ceded  by  that  crewa  to  Ckeat 
Britain,  by  the  treaty  of  Utrecht  in  17  IS :  Ihal 
upon  the  ceding  of  that  bland,  the  coadiliaa 
annexed  was  a  requiaition  on  the  part  of  Saam. 
which  was  acceded  to  on  the  part  of  Oiaal 
HHtain,  tiiat  the  inhabitants  of  Ihia  iaiaad  ef 
Blinorea  should  continue  in  the  free  eaerciea  ef 
the  Roman  Catholic  religion,  which  eooM  he 
no  farther  than  was  oonsonaot  to  ihe  lava  ef 
Great  Britain.  For  whereas  the  lawa  af 
Great  Britain  will  not  allow  the  pono'a  Ml^ 
excommunication  from  the  court  of  HooBe,  the 
inquisition,  and  some  other  matters  of  thai 
sort ;  therefore  a  free  exercise  of  tlie  Bmmmm 
Catholic  relipoo  was  not  with  tlie  exerdee  ef 
any  powers  in  the  bbhop  of  Rome,  but  wIm* 
were  acknowledged  by  the  laws  ef  Great  Bkv 
tain.  They  had  oaly  the  free  ezerdae  of  ikor 
rdi^n,  as  Roman  Catholics.  All  other  righli 
which  they  had,  and  all  laws  bjr  which  they 
were  to  be  governed,  were  to  be  given  Io  them 
by  the  king  of  Englaod.  He  was  to  cslahNdb 
wliat  oode  of  laws  lie  thought  proper  ia  1^ 
country.  They  were  to  be  subject  eiwerlodvi 
jurisdietieo  of'^particalar  sorts,  or  military,  er 
whatever  aort  Uie  king  of  England  ploaaed. 
They  were  a  oonquefed  people,  a  eoaqairad 
island,  aad  BO  terms  ware  aaaexed  to  lliat  traaiy 
of  Utrecht,  but  only  the  exercise  of  tlie  RoaMa 
Roman  Catliolio  rdigioo.  Tlie  lung  waa  la 
appoint  his  aovemor  of  the  bland,  to  govera 
them  by  aocn  laws  aa  he  thought  proper  le 
direct ;  an  arbitrary  deopulie  goverameat,  er  a 
quali6ed  government,  or  whatever  goveraawal; 
under  whatever  sort  of  magistrates,  ar  wha^ 
ever  order  the  crown  of  England  shooM  think 
proper.  There  b  a  manifest  and  very  wide 
diatinction,  Io  be  sure,  between  a  Minorqain  by 
birth  (I  don't  speak  of  an  Engliabman  thai 
goes  over  there),  and  the  ease  of  ao  Engiiah- 
man :  1  just  mention  tliese  things,  which  wifl 
be  very  proper  for  your  consideration  through- 
out the  progress  of  the  several  facts  1  mil 
mention  m  this  cause.  They  are,  in  my  hoai* 
hie  apprehension,  essentblly  necessary  to  your 
consideration.  Soma  time  af\er  theae  pcepio 
(1  don't  know  exactly  the  date  of  it)  had  bo- 
come  subject  to  the  crown  of  Engbiad  ;'  after 
1713  they  petitioned  for  a  con6rmataoB  of  iha 
osaires  and  customs  of  Spain,  aod  to  ho  go> 
vemed  by  the  bws  of  Spain,  aa  they  had  heea 
used  to  be  before:  and  that  was  granted,  ao  §u 
as  the  wisdom  of  the  crown  thought  propslr  to 
grant;  and  there  were  certain  regulalioae^ 
which  I  will  take  notice  of  by-and-by.  Maaj 
reguUtioos  were  made  from  liMa  la 
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■aoiWy,  bv  the  orown  of  GraftI  BriUiD,  for 
Um  iBlHrnaTpolioe  9i  tbe  Wand.  OcotlcoMDy 
I  abooldioforoirai  too,  that  the  kluid  of  Mi- 
Boraa  coDtisu  or  A? a  aeparata  difiiioDs  or  dia- 
Irieta,  la  four  of  thaae  tbav  have  na^^istralca 
aDDoallj  alacted.  In  the  fifth,  which  la  calM 
the  arraval  of  St.  PbUlip'a,  which  ia  the  tort 
of  the  ialand  aad  it!  taconty,  thare  the  particular 
flliaCriai which  ia  juat  tbe  auburba,  which  takaa  la 
thetowBof St.  PbiUip'aadjoioiDgclaaetotbofoot 
of 'the  citadel,  that  district  ia  luder  the  imao- 
diate  govemaieiit  of  the  governor  of  the  iaUod 
apiMioted  bj  the  crown.  There  are  no  jurala, 
which  the  eommoa  name  of  the  mamtratas 
in  the  other  diviaiona,  who  are  cleeted  b^  the 
|Mople;  hot  the  proper  officer  for  Uiepohceef 
the  arraval  b  appointed  by  tbe  governor  him- 
leif,  and  I  think  hia  title  is  mostastaph :  be  ia 
the  officer  appointed  by  tbe  governor  of  the 
island.  Tliere  ia  an  extreme  neceaaity,  that 
more  particular  care  should  be  taken  in  the  re* 
gnlation  of  the  police  of  that  |iart  of  the  island 
which  is  immediately  contiguous  to  the  fort  of 
St.  Phillip's,  and  woere  then  is  a  perpetual 
garriaoo,  for  the  sake  of  preserving  military 
oiadplioe.  A  law  of  this  island,  amongst  others 
which  is  necessary  to  mention  to  you,  becauae 
the  history  of  tbe  transaclioo  has  immediate 
leapeet  to  ft,  is,  that  the  jursu  io  the  several 
parts  of  the  island  io  the  four  other  districts  of  the 
laland,  aod  the  muslasiapb  in  the  arraval  of  St. 
Phillip's,  which  is  the  fit'lb  dependent  district 
ander  the  immediate  depeodence  and  ^vem« 
neat  of  tbe  governor  bimself,  set  a  price,  and 
value,  aod  measure,  ii|von  the  several  commo- 
dities. I  doo't  know  whether  it  iocludes  all 
CommuditiffS,  hut  wine,  and  corn,  and  other 
things,  which  they  call  the  afforatioD.that  is  tbe 
assise,  or  price  to  be  paid,  upon  commodities  to 
be  sold.  Gentleuieo,  in  the  year  1752,  (the 
date  here  is  material,)  there  was  a  re^fulaliou 
ap|>oiuted  by  tlic  crown,  made  by  the  kiog  lu 
council.  I  extract  that  part  of  it  that  regards 
the  present  qii««tioo ;  that  is,  that  the  jurats  of 
all  tbe  uoiveraiiies  (now  uoiveraiiiies  are  the  dis- 
tricts, and  you  see  there  are  no  jurats  of  any 
Dniversities,  but  these  four :  dikiricts  and  uiii- 
▼ersities  are  synonymous  terinti)  *  that  the 
'jurats  of  all  the  uuiversities  be  left  at  full 

*  liberty,  without  ihe  iutervention  of  tbe  com- 

*  OMoiiant,  or  any  other  of  the  royal  officers, 

*  to  make  the  affai-aiious,  and  settle  the  assise 

*  and  pricea  of  all  manner  of  com,  and  all  man- 

*  ner  of  pru%  isions,  tbe  produce  of  the  island  ; 

*  aod  also  the  prices  of  corn  imported  into  the 

*  island,  and  bought  by  tbe  universities  for  the 

*  |]^m1  of  the  public ;  and  thet  the  natives  and 

*  the  inhabitanu  be  at  all  times  permitted  to  sell 
'  the  same  at  or  under  the  afl'oration,  without 

*  any  intervention  of  tbe   governor  or  secre- 

*  tanes,  or  any  other  person  or  persons  acting 

*  ooder  his  authority.'  You  see,  gentlemen, 
that  this  Older  of  council  imports,  that  these 
people  are  uuder  tbe  absolute  despotism,  if  I 
■say  Ml  say,  of  the  crown  of  Great  Britain,  be- 
caosf  this  is  is  a  language  that  we  in  thia  coun- 
try ara  WN  ao^naitled  with.  Whether  to  aall  or 


bay  oar  gooda,  or  not,  doca  not  aiiit  an  Enij^iah 
geniaa,  the  genius  ofthe  English  law.  This  is  an 
order  auule  by  the  king  in  council,  io  the  year 
1759.  That  order  of  council,  and  aome  other 
pirovisiooa  that  were  made  by  that  order,  ooca<* 
sioned  aome  nneasineaa  and  misapprehenaion  | 
therefore  another  order  of  council  was  made 
the  folbwing  vear,  tbe  10th  of  August,  1753, 
which  you  wiU  in  the  ooorse  of  the  evidenoa 
have  read  to  yon.  Tiiera  are  aome  mattera  ia 
it  I  will  trouble  yon  with.  It  was  made  upoa 
the  coaaidaration  of  several  papera  tranamitled 
from  Minorca  by  g[enaral  filakeney,  who  waf 
governor  at  that  time.  Several  thJuigawert 
advised  by  tbe  privy  council.  Among  tho 
rmt,  I  shall  just  extract  a  few  thinga.  With 
reapect  of  the  first  artiele  in  tbe  civil  bianeh, 
relating  to  the  nsaking  the  affbrationa.  abool 
whidi  great  complaints  have  baeo  cxhibiUNi, 
that  tbe  governor  be  instructed  to  ra||oira  the 
jorata  of  the  aeveral  teroiinoa  in  tbe  twaod,  at 
all  proper  timea  aod  aeasona,  to  make  tba 
aame  affbrationa:  and  in  caae  tbe  said  jo* 
rata  should  refuse  or  neglect  to  comply 
with  his  oommand  therein,  that  then  the  aaid 
governor  be  antboriaed  to  make  tbe  said  affbra- 
tions  himaelf :  but  dne  care  is  to  be  taken,  that 
the  aaid  aflbrations  be  made  equal  and  general, 
as  to  all  the  things  and  persona  subiect  to  the 
said  afforations,  aa  well  aa  at  all  propor  seaaona. 
This  word  *  seasons'  will  have  some  meaoiog 
by-and-by.  Then  they  go  on  with  a  great 
many  regulationa.  Amongst  tbe  rest  Is,  ad  via* 
ing  the  king  for  the  future,  by  his  letters  patent 
under  tbe  seal  of  Great  Britain,  to  authorise  the 
governor,  or  in  his  absence  the  lieutenant- go* 
vernor,  or  commander  in  chief  for  the  time 
being,  to  exercise  the  power  of  civil  govern* 
ment,  as  well  aa  those  of  the  military,  taking 
care  to  preserve  the  one  separate  and  distinct 
from  the  oiher:  and  that  they  should  receive 
all  this  power,  but  that  they  should  be  subject 
nevertheless  to  such  instructions  as  should  be 
given  by  his  mige»ty.  He  is  to  govern  ae* 
cording  to  these  directions  contained  in  the  let- 
ters patent,  as  also  to  such  instructions  as  shall 
be  given  to  him  by  the  king.  Then,  among 
other  things,  here  is  a  direction,  and  this  is  very 
material :  you  see,  it  mentions  some  confu- 
sions I  hat  have  arisen  in  respect  to  the  regnla- 
tions  made  before  in  1759:  that  it  asay  ba 
proper  lor  the  governor  tu  endeavour  to  make 
tbe  inhabitants  sensible  of  the  threat  happinesa 
they  enjoy  under  tbe  king's  protection  aod  go* 
vemmeut,  and  to  shew  them  that  tbey  have  not 
only  at  all  times  been  treated  with  justice  and 
equity,  but  with  lenity :  that  the  increase  of 
riches  amongst  them  is  owing,  amongst  other 
thiogit,  to  tlie  great  sums  of  money  constantly 
circulated  from  the  pay  of  the  king's  forcca, 
and  from  the  number  of  foreigoent  now  aet* 
tied  among  them  on  account  of  their  trade: 
and  also  tbe  extension  of  their  trade,  they 
being  |iermitted  to  carry  on  commerce  io  like 
manner  with  the  reat  of  his  majesty's  British 
subjecu :  and  that  it  b  therefiire  expected,  that 
th^  ahouU,  iaicton  for  aa  many  great  uA 
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ml  lii*ni'flt«i  m«Ml  liimriily  ind  I'lTc'Ctaitly  caii> 
riir  Miili  lii«  iiiiijf«ly'«  ifiivi^iifir  Ui  aov  Ihitifr 
hr  chilli  |iiti|iiiiir  tor  Itm  iiiiiji««ljf't  Mrrf icr,  anil 
•hi*  khikI  'il  ilif  inlaiiil.  an«l  •hNnran  thrmaf-hpa 
•«  iNH'fiiiif  \r  Hill  iiiiliji«niK,  Ac.  anil  it  iniy  not 
l>><  iiii|iiii|irr  lur  ilia  aniil  Kuvfrntir  llierflnre  to 
liifiiriii  llii'iii  III'  all  llmir  privilrKra.  Cirnllc- 
1111*11.  iiliiriii«  itii*ae  ari*  liiiiiidail  ii|ifiii  ilie  lltli 
artii  I"  III  ilir  iii«aiv  niiicluiliHl  ai  Uurclil,  on 
•III*  Kitli  III'  July  in:);  mill  ilial  tlipy  caniHM 
In*  I'liiiilnl  III  nny  iiiIiit  |irivilei:i*ii  than  tliuMe 
ii||iiilh-il  Mm  I  rill.  AimI  I'lir  Ihr  brtirr  inroruia- 
tiim  ilit'ii'iir,  iliui  th«>)  dti  lay  tlii*  aaid  ariirle^ 
lN-fiii«  lliiMU,  a  ro|iy  wlirrrof  waa  aniiPXt-d 
llii*i-ifiuihi ;  by  whuh  ii  »|i|ipara,  iliai  they  ire 
alhiifnl  III  i*iij'\v  ihrii  lirtimnr!!  and  vaialv*,  ami 
liaiff  lli«*  lrr««  iim*  oI  llic  Itomaii  caiholir  rvli- 
f  inn.  a:  id  I  hill  iiH*ana  nhall  In*  iitnl  tu  a«curr  it 
III  ihrm  ■«!  far  a*  i«  a|(rM*«hl(*  to  the  liMaol' 
tSn-al  Hniain,  vihirh  Uti*y  uttll  i*fiiitiniie  to  m- 
Jny  wilhiMil  llu*  li-a«t  inlrTrii)iiii>ii,  and  without 
•ny  fivir  or  dmid  ol  ihi*  court  of  in(|ui!(iliiin; 
Slid  ilial  ai  tlir  «aiiie  litiii*  iiiny  inhinii  ihrm, 
that,  by  lh«t  anrinti  lawn  of  iIiim  counir},  ihe 
|Ni|Ni«*a  hiilK,  xVe.  ni«*  not  |i(*rmitied  to  he  tw- 
niiiHi  in  hm  iuAjf'iit>'»  duniinioiin,  nor  any 
|i»naltv  UiviihI  or  |tniimhiiirnl  intlirted  under 
tuch  iie(*rrr«.  niihout  |»rrmii«ion  of  the  crown 
•f  iSuat  lliiiain  :  and  then  il  yoca  mi  and  ip%e« 
fkilhrr  diivt*lioii«  itilh  rvipird  lo  ihr  i;oTrriior\ 
«ulh%«iiiy,  Aiul  the  uccrskkily  of  thcar  (Mrryona 
tiriiicaniiii;  iKcniM-lira  cheerfully  to  the  order 
^f  the  ^overm«r  ;  «%hich  ic  thecoveromentaDd 
Ct«n«tiiuium  of  that  ivuntry .  Now ,  ^eiitleiiieii, 
YOU  mv  that  in  I.W:!!  amiie  (\MiMderahle  rrpi- 
laiu>n«  Mrrv  iiiaihr,  ti»  ciplaiu,  and  in  aoiue  re- 
•|»e%t«  t\»  alter,  the  le^uUtiona  whK'b  had  been 
mmmIc  m  the  yejir  \?i*i.  AnU  another  thin|;  it 
rW«il%  «»baeMi^i ;  (hAt  the  tenor  of  all  the  in- 
MrumrMa  I  ba«enNKl  aome  |«arts  ot'  to  \ou. 
Ibeve  re^tiUtnHM  oeiihee  in  17.«,'.  much  \<m  \>\ 
Ibe  e\)iiau4itK««  h*f  tbetu  in  itie  »uhiir^*.iefit  « ear. 
lf>^«  «itb  rv^ard  to  ibe  all^»ratii»o.  (Vu!j  roi 
|^M»ibl\  e\ie«Ki  K«  ihe  arravatof  St.  I^il!i;^'s.  lor 
Ibe  lur'ais  wvce  the  |«er»\Mi«  «  ho  were  lo  mjke 
Ibe  ailvr«iKi«  .u  iKetr  arreral  uot«  ^-r^i.e*.  or 
iltkfltKtaK  or  letui  »%**,  a«  ihe\  anr  ca'W\\  >x»«  . 
ta  tae  arrA«al  «.*!  St  l^:I*/,»'««  ihe'C  were  do 
w  atft  a«  «M  ;  «,viw.  yjettl!y«  that  «a«  to  be 
«»a«W  b\  \»<  pf^*t^r  «mKcv>'  awfVioieO  bi  tbe 
tt^ieciMc  h.JiMirr.  ^av<>*\.  ibe  uia«ia«rftpN 
l«  c*Nr  ^1*  "W  rt  J  e  ♦;  1 1*  lura'a  iiub.o^:  tfte 
Ibe  ^»te«ovs-  wM  u«  aiAke  fi  ^t^- 
>a«    t»  l^  ■*  ct.>&:tK-(   I  ^of  ant   t^  iwritsfc. 

Hk  ift<a(  J   .Mncu»i.-  ^M^  wssaoii  uk^u  aa  i\r 

i^nati.  ^  ?i.  l>i.. 


•      •>! 


V  ;:a:  ^v  •  -*re  •."<  ^ir- 
lw«iM  ».     '"^-eA:  oie  w*^  >.*c  iJ^t^'j  •!  ;3a:.   t 
ahK#  if  lie    ri  'V  .'■»;:o»i  »*"  ■. '♦e  MMt-«'<i  it 


lioo  with  regard  to  wine^Mrticalirly  iatUi 
afraral  of  8l.  Phillip"!.  Thai  waa  aoon  after 
tha  order  of  counal  io  175S;  1  balicftt  il 
waa  in  1758  or  moat  likely  waa  Ibe  b^fa- 
iiintf  of  the  year  1754,  tbal  f^ocrml  Blakcoay 
fiiride  the  reiruUtina  I  am  now  gotag  lo  aaca* 
lion  lo  you.  The  muafattaph  waa  an  offioer 
th«-re  that  did  the  office  of  ^nral  io  Ibo  olhar 
diMirirti :  he  waa  appointed  immedialely  by  iho 
gfiiernor.  The  jorata  io  Iho  other  diairieli 
were  choaen  aooually  by  iho  paoolo,  io  order 
lo  at  Old  any  partiality,  aod  lo  take  earn  that 
the  mujctaatapb  ahall  do  bia  doty  regalariy, 
that  the  inhabilantB  that  hate  wioe  m  aollabaV 
aell  their  wine  by  tuma;  thai  all  Ibe  ptopk 
wiibin  Ihe  arraval  of  8t.  PhiUip'a  ahall  aaB 
llieir  winea  by  tuma ;  for  if  they  ware  al  K- 
beriy  all  io  sell  their  wioe  aa  faat  aa  they  eooM 
aell  it,  that  would,  aa  I  meoliooed  joal  now, 
tend  to  ihf  intoxicaiion  «if  the  aoldieta,  and  lo 
the  ruin  of  the  island.  And  Ibe  way  thai  waa 
a|i|Niintvil  hy  general  Ulakeiiey  in  Ihe  year 
1751  waa,  thai  ibey  abould  hallol,  or  caai  lota^ 
liir  timia  ;  and  Ihtfti  the  aeveral  pe«i|de  that  hod 
the  loia  to  aell,  should  aell  at  ao  affiiraiioo  ad- 
iled  hy  the  niiiaiai»(apli,  ai  auch  a  ipveo 
Then* (he  oilipis  ahall  otme  loihetrtumt 
IkiI  oiled  tori  ao  that  e%«ry  ooe,  in  the 
ol  Ilia  turn,  taking  ibe  Hfiaoce  of  the  boUa^ 
will  veil  hia  wine  at  or  under,  if  he  pleaaed,  tho 
atforaiion  |ince,  durini^  the  lime  ipi  f ilWid. 
Thia  waa  a  regulaiioo  goreroor  BlakeooT 
made  up4>n  the  order  of  cnuncil.  The  peopio 
of  lUat  diatiict  were  all  very  well  / 
thiniTi  weui  on  in  very  iroud  order.  Tbe 
pie  wrre  glad  to  be  ao  rrtfulated. 
approvvd  of.  and  coD^<)<ienl>y  being  ffMod  b^ 
eiperience  to  he  a  «ery  goml  reifiilaiion, 
and  to  answer  all  the  giKut  enda  of  goeerw- 
menl,  it  was  coniinueil  duno^  all  tbe  re- 
MAinder  of  the  time  that  geoiral  Blakeney 
wai  gi«T«rnor  of  ilie  island  uf  .Hinorco, 
U  lien  p-Ternor  Jobn4**o  auccee«led  lo  tbo 
gi^rciiiurni  ot  ihe  i«ian.l.  be  found  tbia  ro« 
iCuU:iim,  aod  the  i^ini!  in  lery  i"nod  order  aod 
irao^  .illiTy.  He  loaud  ibe  rvguUiioa  bad  an- 
awerVo  jli  the  go«^  end»  po«po4e«l  by  it.  aod  ho 
c^x*(iai><d  ihe  rvi;ii:aU>*«  diin:.f  ail  ibe  lime 
Ibii  br  was  t:t^«era*«r  «4  tue  t^aB«l.  lo  Una 
siuAii\Hi  Ihe  i»Und  was  !•  U{h1  by  atotial 
MiV4%e.  \n^  .-rr-i^M  «iKf«vUu'.  wbew  be  nac^ 
owiieM  Mr  J  >o--.'^-*i>  bi  (be  ^rvtemnrOi,  od  tbo 
Sad  *»f  Mk'Cu.  I*CS'»  ro«  !!»•"  yr^rt  aco. 
p^rewai  gof«ni<K'f\Mis<!  I'jusi  a>ic*iierBar  Ji 
»Ma  aao  ?'v*v;?^l  i  Srfore.  «i«l 
kiNv  trsCrB-.*tii  lo  i..?  «a»<'oui  wf' j«  ueial 
9^\ .  i<4  «e  i>  •!  ir.-  ^' 
be  "vortfi  3»  %.T«««r*.      h 
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mi.%n  )*i  >«•    i.r-j  }y  w^riOHW 
■>  »Sirv.  as  "i^e  M-t^r    i  I'SS 
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ftnd  this  made  my  friend  to  parUcalar.  There 
b  Bodihiff  iMre  nor  less,  as  yoa  will  see  by- 
•od*by,  ttitn  his  oontiBnatkm  of  the  order  of 
gofemmeDt,  which  bad  been  prescribed,  you 
•ee,  in  1754,  and  oontiniied  all  the  time  down, 
«Hi  the  refohine  spirit  of  the  plaintiff  thoo^rht 
propo*  to  brtek  through  all  order.  Gentle- 
imo,  it  will  be  time  now  for  roe  to  take  notice, 
at  I  hare  so  far  gone  Into  the  gfeneral  history, 
of  another  circomstance,  which  is  notorious  to 
•H  the  gcntlenBen  who  have  been  settled  in  that 
island,  as  well  (j^oremors  as  the  other  military 
geBtfemen  that  have  been  there,  that  the  natif  e 
lahabHaols  of  Minorca  are  bntill  affected  to  the 
SngKab,  and  to  the  English  go? emment.  It 
is  not  much  to  be  wondered  at.  They  are  the 
descendants  ofSpaniards.  They  consider  Spain 
as  the  coantry  to  which  they  ought  naturally 
to  bdoBg;  and  It  is  not  at  all  to  be  wondered 
•I  that  these  people  are  not  well  disposed  to  the 
Eogllshy  who  they  consider  as  their  conqnerora. 
A  strong  instance  of  that  happened  at  the  time 
of  the  urasion  of  Minorca  by  the  French, 
when  the  French  took  it,  which  1  belie? e  was 
in  the  year  1756,  the  beginning  of  last  war : 
nod  it  is  very  singohir  that  hardly  a  Minorquin 
look  anna  in  derance  of  the  island  against  the 
Fkench ;  the  ftronsest  proof  in  the  world  that 
IIm^  were  terv  wen  pleased  at  the  country  he- 
rn wrested  from  the  hands  of  the  English. 
TCs  French  did  take  it,  as  we  all  very  well 
know ;  hot,  thank  God,  we  hare  it  again.  Of 
•II  the  Minorqoins  in  that  island,  perhaps  the 
|ilamliff  stands  singularly  and  most  eminently 
tbe  nost  seditions,  turbulent,  and  dissatisfied 
•olject  to  the  crown  of  Great  Britain,  that  is 
to  be  found  in  the  island  of  Minorca.  Gentle* 
men,  he  is,  or  choses  to  be,  called  for  this  pur- 
pooe  the  patriot  of  Minorca.  Now  patriotism 
M  a  very  pretty  thing  among  ourselves ,  and 
we  owe  much  to  it ;  we  owe  our  liberties  to  it : 
bot  we  should  hafe  but  little  to  value,  and  per- 
haps we  should  have  but  little  of  the  liberty  we 
DOW  enjoy,  were  it  not  for  our  trade.  And  for 
the  sake  of  our  trade  it  is  not  fit  we  should  en- 
coorage  patriotism  in  Minorca ;  for  it  is  there 
destnictive  of  our  trade,  and  there  is  an  end  to 
our  trade  in  the  Mediterranean  if  it  goes  there. 
But  here  it  is  very  well ;  for  the  bo6j  of  the 

Ci>ple  of  this  country  they  will  have  it :  they 
ve  demande<l  it,  and  in  consequence  of  their 
demands  they  have  enjoyed  liberty,  which  they 
will  continue  to  posterity ;  and  it  is'not  in  the 
power  of  this  government  to  deprive  them  of 
It.  But  they  v»ill  take  care  of  all  our  con- 
quests abroad.  IftliHt  spirit  prevailed  in  Mi- 
norca, the  consequence  of  it  would  be  the  loss 
of  that  country,  and  of  course  our  Mediterra- 
nean trade.  We  should  be  sorry  to  set  all  our 
alaves  free  in  our  plantations.  Gentlemen, 
having  now  troubled  you  so  far  in  general  coo- 
oemtngthe  law,  the  situation,  and  government, 
of  this  inland,  and  given  you  a  hint  too  of  the 
apirit  of  the  plaintiff*,  which  I  don't  wish  to 
make  the  least  impression  upon  you,  unless 
the  evidence  of  facts,  which  we  shall  produce, 
■nkgoiflBfciwioe  ipwi  voa  i  give  me  leave  to 


descend  to  the  particular  circumstances  which 
gave  rise  to  the  matter  now  complained  of. 
The  plaintiff*,  Fabrigas,  was  a  native  of  the  town 
of  St.  Phillip's,  and  within  the  arraval  of  St. 
Phillip's,  and  consequently  under  the  imme* 
diate  eye  of  the  governor  himself,  as  he  was 
within  that  district  which  is  regulated  by  the 
mustastaph.  In  July  1771  he  thought  proper 
to  present  a  petition  to  governor  Musty o,  the 
defendant,  in  this  form :  *'  Sheweth,  that  your 
petitioner  has  now  by  him  twelve  casks  of  wine 
of  the  produce  of  his  own  vineyards,  without 
having  purchased  so  much  as  a  grape  of  any 
other  person,  of  which  he  has  not  sold  a  drop, 
when  several  other  inhabitants  of  the  town  have 
sold  all  theirs,  as  well  from  the  produce  of  thehr 
own  vineyards,  as  what  they  bought  to  make 
a  profit  by ;  and  this  with  Mr.  AlTimundo  the 
roustastaph's  permit.  That  the  petitioner,  on 
the  Sgth  insUnt(July}  applied  to  Mr.  Allimundo 
for  measures  to  sell  wine  by,  of  the  rate  of  two 
doublera  per  quarter  leas  than  the  aff*oratioa 
price,  which  would  have  raised  a  profit  to  the 
troops  and  the  poor  inhabitants  of  St.  Phillip's: 
but  notwithstanding  his  demand  was  very  rea- 
sonable, and  conformable  to  the  express  dispo- 
sition (direction  I  suppose  he  meant)  of  the  first 
article  of  his  nwjesty 's  regulations  of  1759,  re- 
gulating this  island,  where  it  is  expressly  men- 
tioned that  the  inhabitanU  shall  always  be  per* 
mitted  to  sell  at  the  price  of  the  affbration,  or 
under  it ;  Mr.  Allimundo  refused  his  netition, 
telling  him  that  he  would  not  buy  bis  wine: 
and  that  this  is  not  only  against  the  reason  and 
justice  of  the  public,  and  the  garrison  of  St 
Philliji's,  but  also  contrary  to  his  miyesty's  or* 
ders  in  the  said  regulation :"  and  he  mentione 
that  the  mustastaph  had  made  fifky  casks  of 
wine,  and  sold  them.  Now,  gentlemen,  two 
or  three  observations  occur,  before  we  go  any 
further.  In  the  first  place,  this  gentleman,  if 
I  may  call  him  so,  this  Fabrigas,  goes  upon  the 
idea  of  the  regulation  of  1752  being  disan- 
nulled. In  the  second  place,  he  goes  upon 
the  idea,  that  the  order  that  was  ma&  of  1759, 
was  universal  over  all  the  island,  without  dis- 
tinction of  this  district  in  the  arraval  of  St.  Phil« 
lip's,  in  both  which  you  see  he  was  mistaken. 
Another  thing,  which  don't  strike  so  imme- 
diately from  what  I  have  read,  and  yet  here 
a^ive  me  leave  to  take  notice  of  it — it  is  art- 
fully thrown  into  this  petition,  as  if  the  good 
of  the  {garrison  was  very  much  concern^  in 
liis  havmg  his  petition  granted.  And,  gen- 
tlemen, I  do  assert,  and  shall  be  justified  in 
the  assertion,  I  dare  say,  by  your  opinion, 
before  I  have  done,  or  at  least  faielbre  the  evi- 
dence is  gone  through,  that  his  design,  from  the 
beginning  to  the  end  of  it,  was  to  stir  up  sedi- 
dition  and  mutiny ;  and  amongst  the  rest,  par* 
ticulariy  to  point  to  the  passions  and  inclinations 
of  the  soldiera  of  the  garrison  to  take  his  part 
against  the  (governor.  This  petition  being  pre* 
sented  to  the  governor,  the  governor  called 
upon  Mr.  Allimundo  to  give  an  answer  to  ihie 
man:  tor  you  see  he  complained,  that  he^ 
FabrigUy  had  not  the  permisaton  to  sell  hii 
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own  wine,  Allimundo  bat ini(  refuted  him  the 
meaiure  by  which  he  should  idl  it ;  aod  in  the 
next  place,  that  Ailimuodo  hiuMelf  had  sold  his 
wioe.  Allirouodo  did  gif e  ao  answer  to  this ; 
for  the  governor,  willinff  to  senr e  ef er^  body, 
and  to  act  with  the  most  inapartisl  justice,  aod 
beiiiff  uneasy  himself,  that  any  Minorauin 
•hould  be  uneasy ;  for  the  uneasinens  of  a  Mi- 
porquio  perhaps  ditfuses  itself  further  than  a 
particular  man,  and  is  a  fit  matter  to  be  at- 
tended to  by  ((orernment ;  he  called  upon  Alli- 
mundo to  explain  this  matter.  Aliimundo 
gave  a  full  and  clear  answer  to  the  matter ; 
and  stated  in  that  answer,  that  Fabriifas's  com- 
plaint was,  because  his  turn  for  sellinif  wine 
Dad  not  come,  according  to  the  lots  I  men- 
tioned just  now,  and  that  was  the  only  reason 
why  be  had  nut  yet  sold  a  drop ;  for  no  man 
could  sell  a  drop,  till  by  balloting  his  time  wan 
come:  so  that  Fabrigiis  had  nothing  to  com- 
plain of.  But  he  insists,  that  no  man  ought 
to  be  bound  by  the  lots,  but  that  every  man 
bail  a  right,  by  the  regulation  of  1762,  not 
taking  notice  of  the  regtilation  since  that,  but 
that  any  man  might  s^ll  under  the  afToration 
price :  iherefure  he,  offering  to  sell  under  the 
affuration  price,  ought  to  be  permitted  to  sell 
bis  wine  withoat  waiting  for  ballotting.  Hr 
was  mistaken  here:  fir^it,  because  that  onler  of 
1752,  had  been  rescinded,  and  was  not  the 
binding  order:  second,  that  be  lived  in  a  dis- 
trict, where  it  was  not  to  be  regulated  by 
jurats,  but  by  order  of  the  governor :  thirdly, 
that  the  regulation  which  had  been  obtained  m 
the  former  govemor'a  time  had  been  the  way 
I  have  represeatetl  tu  you  :  in  all  which  parti- 
cular heads  be  was  groaly  miataken;  and 
therefore  he  had  no  cause  of  complaint  that  he 
had  not  sold  any  of  his  wioe,  his  time  for  sale 
being  not  vet  arrived,  according  to  the  regula- 
tion of  the'  lots.  With  regard  to  the  other  part 
of  the  complaint,  that  Allimundo  aoU  bis  wine ; 
Allimundo  freely  insisted,  that  he  had  a  right 
to  do  so.  He  claimed  a  right  which  had  been 
enjoyed  by  all  his  predecessors,  and  which  he 
could  not,  without  an  order  from  the  governor, 
depart  from,  not  only  for  his  own  sake,  but  for 
the  sake  of  his  successors ;  that  he  had  a  right 
to  sell  his  own  wine  withoat  resortuig  to  the 
lots,  and  that  he  had  not  bought  any  wine,  but 
■old  his  own  wine.  This  answer  being  given 
by  Allimundo  to  the  governor,  the  governor 
upon  that  sent  word  to  the  plaintiff,  that  he  bad 
enquired  (for  he  had  not  taken  Allimunda*s 
word  for  it,  but  had  enquired)  into  the  matter, 
and  found  what  Allimundo  had  done  was  right, 
and  afforded  no  cause  of  complaint  This  was 
fome  lime  in  July.  Upon  the  1 1th  of  August, 
this  Fabrigas  thought  proper  to  prefer  another 
petition  in  these  words,  «*  I  had  the  honour  to 
present  a  memorial  to  your  excellency,  shew- 
ing,  the  trunsgresking  and  not  observing  in 
the  isaid  town  two  regulations  given  upon  the 
S8tb  of  May  1752,  by  his  Britannic  ma- 
jesty [still  aifhering  to  the  order  of  1752,  as 
if  there  had  been  no  subsequent  order]  that 
the  inbabita&t  ahould  be  permitted  to  sell  hk 


t  froit  at  the  fixed  price,  the  afforation,or  andcr: 

j  secondly,  that  no  commander,  judge,  or  o^ 

:  ficer,  be  allowed  to  have  any  traffic,  bergaia, 

I  or  so  forth :  [it  cites  a  great  deal  of  this  urdcr, 

I  and  then  he  ukes  notice]  that  Allimundo,  who 

i  doea    the    functions   of  muctastaph,    bougbt 

I  grapes  and  made  wine.    And  then  he  oflera  lo 

I  sell  to  the  iohahiiants  in  the  garrison  of  HL 

I  Phillip's,  twelve  casks  of  wiue  that  be  baa  gat 

I  by  him  of  his  own  vineyard's  produce,  at  two 

I  dooblers  less  than  the  ordinary  afforation  aad 

fixed  price.    The  petitioner  has  applied  aevcral 

•  times  to  your  secretsry's  office  for  your  esed- 

lency*s  decree  [that  ii,  for  his  answer].     Yew 

I  secretary  told   your  petitioner  verbally,  that 

I  your  excellency  was  saiikfied  with  the  anewsr 

;  given  h^  Allimundo;  at  which  he  ia  aorpriaed, 

as  he  is  ready  to  prove,  in  a  judicial  woy,  lbs 

truth  thereof."     [Tlirn  he  prays  the  goveriMr 

to  give  his  decree  at  the  foot  of  the  memorial, 

and  to  have  the  satisfaction  to  justify  bimsatf. 

and  to  prove  his  cliarges  sgainst  Allirouodo.] 

tieutlemen,  this  seowil  jielilion  being  |ira» 
senled  to  the  i^overnor  up«Hi  ihe  16th  of  Ai^ 
gust,  which  was  Hife  doys  after  the  dato  of  i^ 
governor  Bloidyn  took  the  only  possible  atep  fsr 
a  man  in  bis  situation  to  take,  oonsisleot  with 
« isiJom  and  justice ;  and  that  is,  in  refer 
the  petitions,  or  memorials,  sr  urll  the  fo 
aa  the  second,  to  the  proper  ufficff*ra  of  y 
for  their  d«*terini nation.     Accordingly  he  dU 
refer  not  only  the  two  petitions,  but  alao  iha 
anawer  or  justification  of  Ailimuudo.     He  it- 
ferred  all  iheae  papers  to  tb«*  oidy  proper  oBcsr 
there  to  refer  this  matter  to,  uamel) ,  the  se& 
citor  general  of  ihe  island,  aod  Dr.  Marfcoda^ 
the  first  law  officer,  in  order  that  they  OHghl 
eiK|iiire  into  the  matter  of  complaint,  aod  ion 
part  their  opinions.    They  made  their  report 
upon  the  21st   of  August   to  tlie  ^ttferoar. 
Now  you  will  see  what  were  the  opioiuoo  af 
the  lawyers  of  the  island  at  that  very  tinno,  ibM 
the  onlers  of  his  majesty  in  council,  of  iba 
veer  1752,  relative  to  the  saleofwin<*«  hod  oem 
been  executed  in  the  suburba  of  the  coatle  af 
St.  Phillip*a.    You  see  it  is  just  wbai  1  laid 
you  at  first;  that  is,  the  arraval  of  St.  Pbillip*^ 
that  order  of  1752,  was  never  nndeniioarf  Ii 
extend  lo  that  particular  distrirl,  which  ioondv 
the  immediate  government  of  th^  goftrasr 
himself,  that  is  the  place  where  thia  maa  dwelt 
Then  they  say,  secondly,  that  the  t-ualoa  ab» 
served  in  the  suhurlis,  ufion  the  sole  of  Ihi 
wines  of  tbe  iiilisbitants,  has  been,  thai  Iba 
roustasiaph  hail  the  direction  of  diatribntiH 
the  measures  among  those  inhaUtaois,  wbia 
was  continued  till  some  years  pjat;  when  liro* 
tenant  general  Jamen  Johnston,  lieutenant  ge- 
vemor  of  the  island,  in  order  to  avoid  os» 
plaints,  formed  a  regulali<m,  dividing  the  nU 
suburbs  into  four  quarters,  and  oHerad  Ihsl 
the  wine  should  be  nohl  by  such  of  the  iaba- 
biunts  unto  w  bom  it  should  fall  (1  ace  1  as 
mistaken ;  it  oas  introduced,  I  ace,  by  g^ 
vemor  Johnston),  which  regulation  at  ibistiat 
exisU.    The  third  is,  that  ^Antonio  Alliniuads 
waf  dccled  muataauph.    FowtUj,  Ibn  Alii> 
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nondo*  Jo«ph  NeUs  Ralph  Pivler,  wid  Jo- 
seph Ijniw,  who  arc  the  pmoivitbal  hate  eke- 
•uiod  the  offioe  of  amtftaataph  of  the  laid 
Mburfaa  for  le? erel  /cars  paat,  hate  heeo  ac- 
GoalOBieil  to  purchase  grapca  for  nakiag  wuies : 
•*-ihu  IS  the  dcfeoee  of  AUimuodo.  Then, 
ilfihlyi  that  the  haili£&,  jurats,  muttaataphs, 
aad  other  public  officers,  make,  and  have  been 
■flcustOflBed  to  make  wine  from  grapes  bought 
by  themselfcs.  And  then  lastly,  that  the 
viaking  of  wine  from  grapes  bongbt  had  not 
Wea  Kckooed  an  illicit  traffic,  nor  inoom* 
IMtible  with  the  offioe  of  bailiff;  jurat,  musta* 
ntaph,  and  so  forth.  Now  see  what  method 
Ibew  officers  took  to  be  informed  of  this  matter, 
in  order  to  give  the  answer  to  the  goremor. 
**  This,  sir,  is  what  in  obedience  to  your  excel - 
lencv's  order,  we  can  inform  you  of,  according 
to  what  appears  to  revolt  from  the  declarations 
whieh  we  hare  received  upon  oaUi  from  the 
properest  persons,  whose  original  depositions 
remain  amoiMr  tlie  archi? es  of  the  royal  go- 
▼emment"  Tbes«*  two  obserrations  naturally 
oocar.  In  the  finit  place,  that  tlie  goremor 
look  the  only  melhud  he  could,  upon  the 
oomplaint  of  this  man,  to  refer  it  to  the  only 
proper  officer  of  the  island,  upon  whose  report 
ke  might  depend,  with  tlie  power  of  examina- 
tioQ  bv  this  officer,  of  all  proper  persons  upon 
oath,  nr  their  information.  That  upon  the  re - 
oolt  of  the  report  of  this  officer,  it  appears  that 
the  eompbunt  ot'  Fabri^  was  groundless.  It 
won  groundless  both  with  respect  to  his  claim 
of  right  to  sell  out  of  the  order,  by  casting  of 
kca:  it  was  ^undless,  likewise,  with  regard 
to  bia  oomplaint  against  AUimuodo,  for  having 
■eki  wine  himself.  For  they  say  that  the  i«- 
filiation  made  in  1753,  had  never  applied  to 
thodisurictof  St.  Phillip's,  that  is,  the  arraval 
of  8l  Phillip's.  They  say,  secondly,  that 
within  that  district  they  had  always  sold  their 
wine  by  lots.  And  they  say,  thirdly,  that  the 
mstastaph,  and  the  other  officers  that  do  ^ 
the  afforalion,  hare  always  sold  wine  the  way 
that  Allimundo  has.  This  was  the  answer 
that  wss  given,  and  this  the  report  that  was 
made  to  the  governor,  in  consequence  of  his 
iMving  referred  to  them  the  two  petitions  of 
Fabrigas.  as  well  as  the  aotwer  of  Allimundo 
to  the  petition.  Gentlemen,  they  afterwards 
nude  another  report ;  for  this,  I  told  you,  was 
on  the  31tt  of  August.  They  made  another 
report  four  days  after  upon  the  4th  of  8eptem« 
her :  they  ffave  an  account,  for  the  governor 
was  very  desirous  to  know  in  what  manner 
these  gentlemen  bad  proceeded.  (You  see 
there  is  a  general  allusion  at  the  foot  of  the 
report,  to  tbeir  having  examined  proper  per* 
oons  upon  oaih.)  The  (governor  was  exceed- 
iogly  desirous  to  know  in  what  order  these 
gentlemen  had  proceeded,  to  see  whether  all 
possible  care  bad  been  taken  to  avoid  complaint, 
and  from  an  earnest  desire  he  had,  that  all 
causes  of  complaint  might  subside,  that  there 
miii^ht  be  one  universal  rule  of  good  govern- 
ment preserved  among  the  Minorquins:  and 
la  be  sure,  be  most  be  answerable  to  the  crown 
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of  Gnat  Britaw  for  aoy  improper  oondoct 
"  We,  upon  the  same  day,  the  16ib,  that  is  tho 
day  of  raferenoe,  wo  wrote  to  the  said  Alkmoo- 
do  and  Fabrupu,  citing  them  by  oar  oommis* 
sioo,  and  ordering  Umh  to  appear  npon  tho 
SOth ;  and  in  obedianee  to  which  they  having 
appeared,  wo  again  ordered  them  to  appear  on 
the  8Sd  foltowing  with  their  proofs  and  doeo- 
ments.  At  thsir  appearing  on  the  SSd,  we  do* 
manded  of  them  their  proofs  and  justification  | 
when  Fabrigaa  answered,  he  did  not  intODd 
to  enter  into  the  aame,  till  he  had  obtained  tho 
decree  of  the  8d  memorial,  that  iS|  the  answer 
of  the  governor  in  writing.  On  the  SOth,  Fa« 
brigaa  was  coovoked  in  your  cxoelleocy's  ol^ 
fice,  where  it  was  asked,  what  action  it  was  bl 
intended  by  these  memoriabagarost  Allimundo, 
whether  civil  or  criminal  f  And  having  timo 
given  him  to  answer,  he  replied,  a  civil  oooi 
all  which  appears  bv  the  acta  U>  which  wo  ro« 
fer.  As  the  said  Fabrigaa  hath  not  this  day 
represented  before  us  any  proof  by  way  of  joe* 
tification  of  his  said  two  memorials,  we  there* 
fore,  for  this  reaaoo,  have  the  honour  to  submit 
the  same  to  the  consideration  of  your  excel- 
lency's wisdom,  that  yoo  may  not  impute  to 
ns  the  least  omission  of  the  lively  desire  wo 
have  to  execute  the  orders  ofyour  excellency." 
This  is  dated  the  4th  of  September.  Upon 
this  order,  this  report  that  was  then  made 
noon  the  4th  of  September,  which  gave  o 
clear  aatislactioo  that  every  thing  had  been 
done  with  proper  care  and  cautioo  to  pre- 
vent any  complaint,  this  Fabrigas  presented  a 
third  petition  or  memorial.  I  call  them  poti* 
tions,  remonstrances— I  don't  know  what  naoio 
to  call  them  by,  hot  still  they  have  the  title  of 
apetitkm — he  called  it  the  humble  petitioii— 
and  in  this  third,  as  in  the  second,  helbad  com* 
plainnl  of  Allimundo.  Now  here  ia  a  remon* 
strance  against  the  judges  : 

That  **  whereas  the  judges  delegated  by 
your  excellency"^^ 

Cxmrt.  Ofwhat date  is  this? 

Serj.  Davy.  I  have  no  precise  date  to  it  *'  The 
judges  have  denied  him  a  communication  of  tho 
answer  given  by  Allimundo,  who  does  the  fono- 
tions  of  mosta^h  of  Si.  Phillip's :  praya  yoa 
will  be  pleased  to  order  the  judges  to  receive  tho 
witnesses  which  are  prodnced  to  justify  tho 
articlea."  And  then  fdbws  upon  thn,  no 
less  than  twelve  articles  of  impeachment,  ao 
it  were  ;  articlea  npon  which  the  witnesoea 
were  produced  to  prove  some  facts  oommitted 
by  Allimundo  against  his  majesty's  orders, 
and  to  prove  oome  injustice  done  by  Alli- 
mundo against  the  Minorquins  inhabiting  tho 
town  of  St.  Phillip's,  and  against  his  maJM^'i 
troops  of  that  garrison.  Then  follows  a  strmg 
of  twelve  articles,  which  I  don't  mean  to  real 
to  you  now :  you  will  have  them  by-and*by 
in  due  order.  Then  he  apeaks  of  the  pricea  of 
meat,  fish  and  several  other  things,  all  which 
he  complained  are  not  well  done ;  and  there  is 
a  general  complaint  thronghont  the  govern- 
ment of  all  the  officers,  that  all  the  Minorqoion 
aio  ill-need  by  tho  miaoondoot,  mis^  and 
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Mitiiitiitgeinent,  by  the  ander  offieen  of  Ihe 
fsrrisoo.  Now,  (^oikmrn,  you  would  htve 
supposed ,  if  g^ternor  Monty n  hsd  been,  wbal 
the  world  kniiws  he  is  not,  a  ni4h  mm,  he 
night,  perhaps,  hafe  ?ery  well  justified  some 
censure  at  least,  of  what  sort  is  another  ques- 
tion, upon  the  conduct  of  Mr.  Fabri^,  whose 
conduct  points  ? ery  strongly  to  sedition.  For 
consider  where  we  are  s|ieaking  of.  We  arc 
BOt  talking  of  the  city  of  London ;  we  are 
■ot  talking  of  a  town  in  Eiitftand ;  but  are 
talking  of  the  town  of  St.  Phillip's,  just  at  the 
ibol  of  the  glacis  of  the  citadel :  and  this  stir- 
ring  up  sedition  among  the  Minorquios,  who 
were  already  too  ill  disposed  to  got eriiment. 
But  governor  Mostyn  did  act  in  this  business 
with  Uiat  candour  and  humanity,  that  deiibera- 
lion  and  wisdom,  for  which  his  character  is  so 
eminent.  And  therefore,  after  this  thinl  me- 
morial and  articlea,  the  next  step  he  took  was 
to  take  farther  advice  of  all  the  superior  law 
officers  and  magistrates  of  the  island,  that  is, 
en  the  5th  of  September,  1771.  And,  gentle- 
men,  be  ordered  his  secretary  to  write  a  letter 
to  doctor  Markadal,  (I  shafi  not  pronounce 
their  names  well)  the  solicitor  general  and 
the  other  persons ;  and,  upon  that,  they  gave 
Ibis  answer.  He  sent  the  5th  for  their  opi- 
nion ;    on  the  10th  they  gave  tbeir  answer. 

•*  We  received  your  excellency's  letter  of 
the  5tli  instant,  with  twelve  articles  exhibited 
by  Anthonia  Fabrigas  annexed.  In  answer 
to  the  contents  of  the  said  letter,  it  appears  to 
as,  that  in  sundry  of  the  said  articles  he  oten- 
tions  and  represeots  ipjuries  or  impositions 
upon  the  troops  quartered  in  St  Phillip's, 
which,  if  divulged  among  them,  might  occa- 
tion  tumults  and  disorders,  and  alio  raise  rour- 
uuriogs  against  their  proper  superiors,  of 
/whom  they  are  suspicious,  and  have  not  a  due 
'  regani  to  their  own  ail  vantage :  from  which  it 
Appears  to  us,  pernicious  consequences  may 
arise  in  military  discipline.  This  our  opinion 
we  submit  to  your  excellency." 

Upon  the  receipt  of  this  letter,  still  the  go- 
vernor was  determined  there  should  be  no 
person  unasked ;  therefore  he,  upon  the  receipt 
of  this  letter,  sent  it  with  Fabrigas^s  answer  to 
the  assesseur  criminal,  who  siu  as  the  assist- 
ant to  the  governor  io  trying  of  civil  or  criminal 
causes,  the  great  judge  of  the  island  under  the 

governor :  he  sent  to  him  for  the  sanction  of 
is  opinion  upon  it.  The  answer  is  wrote  to 
the  secretary  of  the  governor,  and,  *  having 
examined  all  the  said  pai>ers,  it  appears  to  me, 
that  the  opinion  of  the  s  jid  genllennen  b  very 
learned  and  just.'  So  that  you  see  he  concurs 
entirely  in  opinion  with  those  other  gentlemen 
that  had  maae  the  rejMrt  that  I  read  to  you  jast 
now.  Gentlemen,  when  this  was  dune,  then 
and  not  till  then,  the  governor,  the  defendant, 
general  Mostyn,  sent  an  answer  in  form  to 
Fabrigas ;  an&  I  flatter  myself  that  you  and 
•very  on6  who  hears  this,  must  be  of  opinion, 
that  the  governor  acted  with  all  possiliU  cau- 
tion in  thii  business,  lie  writes,  therefore, 
Ihii  nosirar  i  for  you  ice  the  other  liad  pressed 


for  an  answer  in  writing,  and  wooM  have  it 
a  great  hurry  ;  bat,  however,  tlM  yov< 
would  not  give  an  answer  till  he  bad  wlbrmei 
his  understanding  upon  the  suljeet,  by  ell  Um^ 
could  give  him  information  an«l  advice.  **  Ua* 
ilerstandiiig  that  Antonio  Alexaniler  AllinmMie 
bath  acted  io  obeilience  to  the  directions  of  hie 
superiors,  as  in  the  manner  practiaed  by  Ui 
predecesKMTs  in  the  said  suburna,  by  thoee  thet 
held  the  office  before  him,  as  it  appeere  le  oe 
(mentioning  their  names)  upon  a  charge  eel 
forth  in  the  representations  made  by  Fabrigiay 
and  upon  the  other  part  by  tlie  said  petiiieo  of 
the  people  tliere  to  attend  to  the  regulation  waim 
by  governor  Johnaton  [I  aliottid  have  leld  jfoa, 
that  all  the  Minorquins  there  prayed  it  OMgltt 
be  continued]  for  which  cauae  it  is  not  regular 
to  receive  witnesses  to  justify  the  differenlar* 
ticlcs  exhibited  by  Fabrigas,  some  of  wUoh 
seem  to  tend  to  dbturb  the  public  traaqnillkj, 
in  prejudice  of  bis  majeaty's  service :  [mtm^ 
gentlemen,  remark  thia]  notwithstanding  which 
if  Antonio  Fabrigas  is  sufficiently  entitled  to 
pretend,  that  Antonio  Alliroundo  hath  cooimil* 
ted  any  crime  or  miademeanor,  he  is  to  apply  to 
the  royal  govemor'a  court,  aiid  there  man  ilia 
complaint  io  the  usual  form ;  where  be  will 
have  justice  done  him  according  Io  law,  that 
is,  **  according  to  the  law  of  tlie  island.'*  New, 
any  mortal  would  suppose  that  Fabrigae,  if  be 
was  not  possessed  of  a  most  malij^ant  and  tar- 
buleot  4*irit,  would  have  acquiesced  in  thii, 
and  taken  such  measures  as,  according  to  the 
law  and  constitution  of  tlie  island,  were  open 
to  him,  and  not  have  plagued  and  teased  the 
governor  with  reiterated  remonstrancea  and 
complaints  in  matters  which  were  out  of  hia 
own  principal  power  to  relieve,  if  there  wm 
any  cauae  of  complaint ;  though,  by  the  way, 
the  governor  had  the  atrongeat  reason  to  aop- 
|iose  he  had  no  cause  of  complaint.  But  it  was 
the  determination  of  thia  man  to  drive  heme 
every  thing  poasible  to  the  governor,  and  to  wA 
up  an  opposition  of  the  Minorquina  subiect  le 
his  civil  government,  and  the  j^arrison  aubjccl 
to  his  military  government.  The  luavoidable 
consequence  of  this  would  have  been  the  total 
loss  of  this  island,  and  infinite  bloodshed,  which 
must  have  ensued  upon  the  revolt  of  this  island. 
However,  the  man  still  uses  a  great  maay 
threats,  which  you  will  have  a  particular  ac- 
count of  by-and-liy.  The  governor  thought 
proper  on  this,  (since  you  find  all  which  bad 
been  done,  and  which  this  Fabrigas  complained 
of,  was  the  pursuing  the  regulatiiMis  which  had 
been  made  by  governor  jMlmstoo — you  will  be 
amazrd,  perhaps,  at  my  telling  }Ou — it  ia  the 
strongest  |iroot'  of  the  lenity  ami  moderation  of 
the  troveruor  that,  perhapsi,  ran  ever  be  ima- 
gined) in  order  to  see  wlieilier  that  rrgulatioa 
was  a  rii^ht  one,  and  uui;iii  Mill  tu  be  c«Nitinucd| 
the  governor  Ktiininonfd  a  meet.ni;  of  the  inha^ 
bitaiiis,  even  i^linoiquiuK,  the  inhMbitanisofthia 
divtrici,  in  order  to  take  ihfir  senm;  of  the  go* 
vernor's  reifmsiion,  t(»  »f  II  b>  tots,  or  wlieiher 
thst  regulation  shotild  lie  aUiliKhed,  and  that  he« 
or  any  perwu  within  ihc  district,  may  be  al 
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liberty  to  iell  wine  at  fktt  as  they  can  under 
tbe  amiration  priee.  In  order  to  have  their  fuU 
Moaeofthe  matter,  he  ^  took  the  ntmottcau- 
tmary  means.  This  doctor  Markadal  and 
doctor  Oliver  sammoned  all  the  inhabitants; 
and  because  they  might  be  at  full  leisure  from 
their  vineyards,  (for  it  was  about  tbe  time  of 
Baking  wine)  that  they  might  be  at  full  leisure 
to  attttd  and  meet  together,  they  appointed 
tbe  meeting  to  be  on  a  Sondavt  as  the  most 
leisure  day,  when  they  might  be  spared  from 
their  attendance  upon  their  vineyards,  and  in 
order  to  have  a  full  meetioff .  Mr.  Fabriffas,  in 
tbe  mean  time,  uses  all  pains,  (as  if  an  election 
wan  going  ibrward)  he  used  all  imaginary 
pains  to  get  together  as  many  people  as  he 
could  mnster  to  think  with  him,  and  to  have 
this  regulation  of  the  governor  abolished,  and 
that  the  matter  be  complained  of  might  be  put 
an  end  to,  and  the  matter  he  required  enforced : 
but  aoch  was  the  sense  of  the  inhabitants,  that 
tber«  was  a  majority,  I  am  told,  almost  twenty 
to  one,  of  all  the  Minorqoins  who  attended 
upon  that  Sunday  ;  all  pleased  with  what  had 
been  done  by  governor  Johnston,  and  desirous 
to  continue  that  regulation.  They  found  it 
moot  beneficial  to  themselves ;  tbey  found  it 
attended  vritb  least  trouble;  they  found  it  most 
Ibr  tbdr  profit:  they  all  were  against  their 
countryman  Fabrigas,  and  all  prayed  that  the 
astabliibment  made  by  governor  Johnston,  and 
bad  continued  to  that  time,  might  still  be  used 
and  continued  without  any  alteration.  Fabrigas 
was  DOW  very  much  dissatiNfied.  Now  I  will 
toll  you  a  new  objection.  All  this  is  unlawful, 
bccauae  it  was  on  a  Sunday,  and  the  sense  of 
tbe  people  taken  upon  a  Sunday  is  nu  sense  at 
all ;  a  further  instance  of  the  turbulence  of  hia 
disposition!  all  was  wrooif ;  and,  at  the  same 
time,  a  threat  that  he  would  now  prefer  a  peti- 
tion, and  he  would  take  care  that  there  should 
be  two  liuudred  men  armed  at  his  heels!  now 
let  me  mak  any  man  that  hears  me,  what  tbe 
go%emor  was  to  do?  The  governor  (whose 
spirit  was  nut  inferior  to  his  other  qualities  that 
make  up  the  character  of  a  gentleman  and  a 
soldier)  was  not  to  be  so  frightened.  He  was  a 
stranger  to  personal  fear  ;  and  a  Minorqoin  ap- 
pearing at  the  bead  of  tuo  hundred  people 
armed,  though  it  is  serious,  and  deserves  consi- 
deration—however, the  governor's  spirit  was 
sucb,  be  dill  not  convoke  any  force  in  order  to 
repel  this :  hut  he  took  a  very  wise  step  ;  and 
that  was  (tor  the  next  day  was  the  time  of  this 
insurrection  he  had  cause  to  apprehend,)  he 
gave  an  invitation  to  tbe  commanding  officers 
of  tbe  tlifferent  regiments  to  meet  him  next 
mominfif ;  and  if  there  had  been  any  force  at 
tbe  heels  of  Mr.  Fabrigas,  the  commanding 
officers  beini;  then  in  the  house,  it  would  not 
take  up  any  time,  perhaps,  to  summon  their 
force  to  repel  it :  but  he  would  not  summon 
tbe  force  of  the  island  any  farther  than  1  tell 
you.  At  the  time  this  petition  was  to  be  pre- 
sented by  Fabri^ras  with  two  hundred  men  at 
bis  heels — I  mistake  ;  tbe  petition  was  then 
preoented,  and  he  would  come  for  an  answer 
VOL.  XX. 


the  next  morning  with  a  force  of  SOO  men  at 
his  heela — tbe  governor  thought  proper  to  ask 
the  advice  of  the  officers  who  attended  tbere^ 
what  ought  to  be  done  with  tbia  man,  and 
what  was  fit  to  be  done  ?  Every  one  of  tb« 
officers  wbo  attended  upon  the  occasion  ooo- 
curred  in  the  opinion— and  it  was  a  matter 
about  whioh  I  tnink  there  could  not  be  iWQ 
opinions,— that  nothing  wm  safe  to  be  dooe^ 
but  immediately  laying  hold  of  this  man  th« 
first  opportunity,  and  sending  him  out  of  tim 
island.  And  he  did  so. '  There  is  tbe  com- 
phunt.  Now,  gentlemen,  1  have  let  yon  into 
the  whole  history  why  this  was  done  that  Fa« 
brigas  complains  of ;  winr  Fabrigas  was  kept 
close,  as  he  complains  of.  A  man  that  threat- 
ened an  insurrection  in  the  island,  it  surely 
would  be  imprudent  in  the  governor  to  suffer 
any  of  his  friends  in  tbe  island  to  have  aoceaa  to 
him  :  general  Mosty  n  therefore  sent  him  off  aa 
soon  as  possible,  winch •!  believe  waa  in  four  or 
five  days,  into  Spain,  with  a  prohibition  to  re* 
turn  to  the  island  again  within  the  course  of  m 
year.  But  all  tbia,  say  they,  this  is  tyrannical, 
this  is  arbitrary ;  this  is  what  English  irovem- 
ment,  and  English  laws,  and  an  English  court 
of  justice  cannot  bear.  Say  they,  it  is  a  very 
improper  behaviour  in  governor  Moetyn,  and 
ou^ht  to  be  tbe  subject,  the  matter  of  a  dvil 
action  :  Mr.  Fabrigas  therelbre  does  very  right 
to  take  a  voyage  over  to  England,  to  com« 
here  to  Guildhall,  and  take  tbe  sense  of  aia 
English  jury  upon  governor  Mostyn*s  beha- 
viour. Let  me  observe  to  vou,  this  is  not  a 
novel  ^proceeding ;  for  thobgb,  very  fortunately 
for  governor  Mostyn,  it  is  the  first  time  that  h# 
has  nad  an  occasion  to  behave  in  tbia  way,  and 
to  proceed  in  thia  particular  manner ;  yet  for- 
mer governors  of  this  island,  upon  much  lest 
occasions  and  emergencies  than  this,  have  dona 
the  very  like  thing.  Do  not  be  astonished, 
gentlemen,  nor  let  it  fright  you,  when  I  tell 
you,  that  the  governor  has  an  absolute  right  to 
io  it,  and  is  accountable  to  nobody  but  the 
privy -council.  The  government  of  that  island 
IS,  in  many  respecta,  an  arbitrary  government, 
and  as  despotic,  in  many  instances,  as  any  of 
tbe  governments  in  Asia,  particularly  in  tbe 
part  now  in  question ;  and  yet  governor  BIoo* 
tyn  would  be  sorry,  for  his  own  character's 
sake,  if  it  was  in  his  power,  to  take  any  legal 
advantages  concerning  the  impropriety  of 
bringing  the  action  here  in  England.  His 
character  calls  upon  him,  which  is  to  him  the 
first  of  all  considerations,  to  explain  his  con- 
duct in  tbe  fullest  msnner  possible.  A  general 
acquittal  of  him  upon  the  idea  that  the  law 
won't  punish  him,  would  be  but  a  poor  satis- 
faction to  governor  Mostyn,  who  is  charged  In 
this  action  with  having  exercised  a  tyrannical 
power.  Gentlemen  y  the  general  tenor  of  tbe 
^eneraPs  behaviour,  from  the  time  of  bis  being 
first  appointed  to  this  government  five  veara 
ago,  to  tbe  moment  helast  lef\  tbe  island,  has 
been  to  preserve  and  to  maintain  order  and  good 
government,  without  a  wish,  or  rather  with  an 
abliorrenoci  to  oppress  any  one  man  that  is  under 
I 
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liis  ifOVfTDment  Ibcrv:  IrMt  of  all  eonUI  he 
fiftf  vrith  lo  oppress  or  injure  thif  mao,  too 
in€oiMiiiJeral>le  m  bis  own    particular  private 
•laiioB  of  life,  too  remote  from  a  conoezioD  or 
•c^uainlattce  with  the  goremor,  for  liins  to 
have  made  him  the  ohjecC  of   fiodictive— I 
woirtcall  itjusttice,  hut  of  any  fengeaoceor 
foseDlmeot   upon  any  occasion    whatsoever. 
When  the  man  made  a  complaint,  he  wished 
to  enquire  into  the  oTOunds  of  it ;  and  when  he 
found  it  wan  gronndleas,  and  the  man  reiterate 
the  complaint,  liowever  he  mi^bt  be  teazed  by 
this  reiterated  complaint,  (for  it  is  prievous  anci 
troublesome  to  a  man  to  be  teazed  with  new 
remonstrances  and  petitions,  when  he  sees  the 
impropriety  and  impossibility  of  Rjantinif  what 
ia  re<|oested)  still  takes  all  possible  occasion  to 
enquire  into  the  firrouuds  of  the  complaint,  to 
answer  the  compuunt.    But  when,  alicr  every 
neans  had  been  tried,  the  man  Uireatens  the 
diasolntion  and  dcstraction  of  government  in 
the  ialaod,  it  became  bis  duty  then  to  treat  this 
with  some  scrionaness :  and  yet  for  the  general 
good  of  the  island  be  did  it,  never  complaining 
of  these  two  hundred  men  that  were  to  be  arm- 
ed, only  laying  hold  of  the  man  himself,  and, 
•a  soon  as  a  ship  could  he  got,  to  send  him  out 
ef  the  island.    And  now  governor  Moslyn  b 
called  upon  in  an  action.    The  laws  of  a  foreign 
country,  gentlemen,  are  matters  of  lart  here; 
end  it  IS  rery  well  worthy  consideration— -it  is 
very  well  worthy  of  oonaideratioo  indeed  (1  do 
not  mean  to  trouble  you  with  a  discussion  of 
that  queatioB  ;  but  sinoe  hia  lordship  has  hinted 
•boat  it,  it  is  very  well  worthy  of  consideration) 
whether  such  conduct,  upon  such  occaaioBs,  in 
Moh  a  place,  can  be  the  subject  of  litigation  in 
a  court  of  justice  in  England ;  it  b  very  well 
doservi^  of  coosideratioB.    I  know  very  well, 
vpon  a  ronher  occasion,  when  an  action  was 
brought  against  the  governor  of  the  island  of 
Barbadoes,  by  a  man  who  succeeded  in  his 
absence  lo  the  goveniment,  without  any  parti- 
cular appointment  so  to  do,  and  having  been 
guilty,  in  the  governor's  absence,  of  some  mal- 
practioe,  (he  was  ap|Mmited  by  him,  but  had 
BOt  took  the  oath)  there  was  an  action  in  that 
case  brought  apunat  the  governor  for  some 
proceediim  against  hia  deputy,  as  was  the 
aubject  or  an  action,  and  there  was  judgment 
ia  that  case  given  for  the  plaintiff;  but  a  writ 
ef  error  being  brought,  and  that  being  removtd 
afkerwards  to  the  House  of  Lords,  that  judg- 
i^fai  was  reversed.    As  well  as  I  recollect  it, 
cue  of  the  chief  grounds  insisted  upon  on  the 
part  of  the  defendant  waa,  that  being  a  matter 
abroad,-^for  that  it  was  upon  demurrer  to  a 
plea) — that  being  upon  a  matter  abroad,  it  was 
pot  cognisable  by  the  courts  of  justice  in  Eng- 
land.   In  answer  to  that,  it  was  insisted — 

Court,  Was  it  not  the  main  question  in  that 
trial,  whether  the  council  of  state,  or  the  go- 
femor  of  Barbadnes,  had  a  power  to  commit  P 
^  8er|.  Dav^.  That  was  a  question.  I  have 
air  Bartholomew  Shower's  parliamentary  cases 
4ipon  the  table. 

Cmrt.  1  tbiak  the  ooiirta  hdd  they  had  BO 
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power  to  commit :   the  Hoese  of  Lania  hM 
they  had  a  power. 

8ei}.  Diny.  Your  kifdship  will  had  tiM 
ticular  reason  of  the  reversion  of  ' 
is  not  stated,  but  only  that  the  judi 
reversed.  But  one  of  the  particw 
was  that  the  island  might  be  governed  bj 
ticular  laws,  and  that  he  was  not  rrspaaiiMi 
here  for  what  be  did  there.  To  this  it 
sweretl  and  insisted  upon  by  the  other  sMc 
tliey  were  governed  by  English  lawa; 
they  were  not  a  conqumd  country ;  that  they 
were  inhabited  by  the  subjects  of  the  crews  m 
Great  Britain,  who  came  nf  English  or 
nic  sul^ects,  going  from  Great  BritaiB  le 
country  to  rrside  and  settle  there,  and  wi 
like  the  case  of  a  conquered  country, 
reason  of  it  does  not  appear.  Upon  that  re- 
port, the  House  of  Lords  thought  proper  la 
reverse  the  judgment  In  the  preeeot 
aee  how  strong  it  is  I  for  every  obfcctioii 
upon  that  case  applies  with  double  feree 
fehipposc  it  comes  to  that  question  of  law, 
not  that  question  be  of  too  great  magiiitiMle  far 
me  to  say  a  single  syllable  dbontit  ?  Thiatkat  1 
have  now  mentioned,  and  your  lordafaip  has 
gone  before  me  in  what  1  was  going  to  saw,  m 
a  very  important  question  of  law  indeed ;  a 
very  great  question ;  a  questioo  of  the  flni 
magnitude,  and  which  will  therefore  deacrte  is 
be  discussed  and  determined  by  the  Myhart 
court  of  justice  this  kinf^dom  ia  ac^oaiaiBi 
with.  It  is  a  question  of  infinite  diffienlty  aad 
great  importance,  with  regard  lo  the  raspaa* 
sibility  of  the  governor  in  a  cooonered  jsfcii^ 
with  respect  to  Uieir  being  amenakle  to  iweka 
subjecu,  with  regard  to  being  ameaahia  Wt 
their  conduct. 

Herj.  Glynn,  They  are  the  deaceniaHi  sf 
foreigners,  all  of  them. 

t$erj.  Davy,  1  mean  those  that  are  hen  io  Mik 
norca,  that  descend  from  the  ancient  iai 
of  the  island.  They  are  subject  to  be 
by  whstever  laws  the  king  of  Great 
shall  think  proper  to  impose  upon  thi 
king  of  Great  Britain  may,  if  he  pi 
his  government  of  that  island,  and  ^ve 
laws  he  pleases  under  a  general  ralifieaiiae  $ 
and  they  are  all  bound  by  it.  I  say,  a  diaces- 
sioo  of  that  question,  as  a  questiop  of  law,  ia  if 
great  magnitude.  I  do  nf>t  mean  le  WosMs 
yon  Willi  it.  To  be  rare,  it  is  too  moch  for  asy 
grasp ;  it  is  too  much  perha|)S  for  the  greap  ef 
any  one  man  sitting  in  judgment,  mueb  aeie 
tor  me  standing  here  as  a  counsel,  who  have  na 
judgment  at  all,  only  a  duly  1  owe  my  clioBts 
and  perhaps,  and  most  probably,  it  will  neaqBes 
tion  to  be  referred  to  the  determination  ol'  the 
court  above.  And  you,  at  the  same  tine,  will 
certainly,  if  you  think  proper  to  find  a  apscial 
verdict  in  this  cause,  w  hich  1  suppose  ^oa  wiM, 
you  will  do  well  to  consider  the  suleecft  winb 
regard  to  the  damages,  which  we  call  cbbIib 
gent  damages  ;  it  was  therefore  exceeding  M 
to  mention  all  those  circumstanoca  to  yew,  ast 
only  with  regard  to  the  matter  ef  AmI,  bwi  alsa 
for  year  coBsidciatioa  walk  jngud  lo  Ike 
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iboMgoi.  For  npfoti  Qk  w'upoa  llMigfMid 
1  tw  ■<  Jrcn  y<u)  tapfwit  the  fwewiog  bmj* 
tMkthe  hv  UMft  tbui  occmioo;  mippotfrhe 
«rai  vfoug^  tnd  ought  not  to  ha? e  proecodod 
ki  thiowoy ;  oiimKMo  thit  notiriftbttMidiiig  oil 
the  OfMoiooo  ho  hod  iMk,  ao  woU  from  tho  ctril 
ofikero  in  thoir  differeiit  doportoMOts,  tho  hi« 
ifficois,  ood  the  o«entur  ^odgio,  tad  lo  forth^ 
oooirand  hy  oll>the  mihtary  oflkera^  whom 
bo  OMombM  togethtr  upon  the  threat  of  the 
totarreetioD ;  suppose,  ootfrithstandiaip  all 
thaw  ophuonsi  he  ooght,  mstcad  of  doing' 
what  ho  did,  rather  to  hawe  kept  thia  man  a 
priaoQor,  and  hronght  him  before  some  tribmal 
10  bo  tried:  soppoae  that  ought  to  bo  his  ooo- 
doct ;  that  therefore  he  did  wrongt  instead  of 
it,  to  imprison  the  man  immMJately,  and 
banish  him,  upon  his  own  antheritj  ;  now  to 
bo  sore  the  aisoisment  of  damages  Inr  v,on 
■MMt  go  npon  that  supposition,  i  thmk  1 
apeak  foirhr  npon  the  occasion :  I  oMsn  in  this 
and  all  other  occasions  to  act  with  eharaeter : 
Janpposethattobeso:  what  mighty  damages 
ought,  on  that  occasion,  to  begiten  against  the 
gOYomorf  He  in  that  instance  mistook  the 
lino  of  his  dnty ;  he  acted  as  he  thought  for 
tho  best,  for  the  safety  of  the  island ;  but  he 
nded  precipitately.  Why,  let  Mr.  Fabrigas 
or  his  friends  (for  I  do  not  know  whether  ho  is 
in  England  himself  or  no),  let  them  put  one 
•nestion  to  themsel? es  to  decide  it.  If  genersl 
MostTn  had  done  the  thin^,  the  not  doing  of 
which  they  now  complain  of;  if  general 
Mofttyn  bad  brought  this  man  to  a  trial,  what 
might  have  been  his  fate?  The  least  sorely 
oould  hare  been  that  which  he  now  ooro  plains 
of,  banishment  for  a  single  year;  for  with  re> 
gturd  to  the  imprisonment,  it  is  not  an  unusual 
thing  in  any  oountry.  Upon  great  and 
omergent  oecasions,  it  is  not  an  unusual  thing 
to- confine  a  man  for  a  few  days,  and  debar  him 
the  access  of  his  friends:  that  is  uot  an  extra- 
ordinary thing.  But  suppose  in  that  he  did 
wrong :  I  will  suppose  the  whole  to  be  wrong. 
IVherein  is  it  wrong?  It  is  wrong  from  a 
misapprehension  of  judgment,  from  a  mistake: 
il  is  wrong  merely  in  respect  to  mistake.  It  is 
90t  wrong  from  malice,  from  wilful  wicked* 
^ess  towards  this  man,  from  a  tyrannical  dis- 
Boeition,  from  a  desire  to  oppress  or  hurt  him. 
If  this  bad  been  the  case ;  if  the  gorernor, 
respectable  at  his  character  is,  could  for  a  mo- 
ment be  suspected  to  be  ospable  of  acting  in 
llua  manner,  from  tyrannical,  cruel,  or  wicked 
^sotivea,  he  would  have  done  ill  to  call  upon 
iim-to  be  bis  advocate ;  for  though  even  in  that 
fiaso  1  would  discharge  my  dutv  towards  him, 
1  could  not  have  spoke  with  cheerfulnesa  for 
hi oa.  Bot  here  1  consider  him,  and  the  whole 
iooor  of  his  conduct  bids  me  so  to  do,  as  a  ge»- 
tleman  willing  to  discharge  his  doty  to  the 
fliFOwn ;  to  preserve  thisisland,  as  it  was  nia  dniy, 
lAthe  commoB wealth  of  England;  willing  to 
do.all  that  was  good^  right,  Znd  justi  withont 
any- vindictive  motive  to  this  man,  to  whom 
he  ioio  stranger.  Biit  upoft  thia  oocasion  tho 
§fiHmot  mUkfardiMuiN^ACIitafcfrnotioo  ofMrn 
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this  ooeasiott,  of  what  is  too>wtll  known  evor 
liboqnsotioocd,  hb  general  good  character. 
And  yet  I  haeo  lem  need  to  asK  his  partienlaff 
pardso  upon  4iis  ocsasioo,  because  thai  gentle* 
man  from  whom  I  veocived  tm  inairucthMui^ 
the  attorney  m  tho  caosa,  has  filled  my  hrinf 
with, }  think,  not  lesa  than  thirty  of  the  Arst 
names  in  thia  kmgd^hM,  who,  I  am  told,  are  all 
attending  here,  or  withm  a  moment's  caM  froas 
thia  hall,  soma  of  tho  most  rosnectable  charae- 
ten  in  this  kingdom,  soma  of  the  highest  rank, 
and  gentlemen  of  the  first  ohare£er  in  thia 
kingdom,  to  tell  you  that  they  have  at  diflfimnt 
ttmea  serred  nnJer  genersl  Mostyn,  and  that 
they  do  not  know  in  all  their  aoqaaintanoe,  a 
man  of  a  more  cod,  dispassionsletemper,  a  man 
of  greater  character,  humani^)  and  jostfee^ 
then  general  Mostyn ;  aa  celewated  for  H  aa 
any  man  of  any  rank  or  of  any  degree  of  bo* 
nour  in  the  world ;  and  yet  general  Biostmi 
must  be  supposed,  in  order  to  justify  vindlctivo 
or  exemplary  damages  npon  this  occasion,  moat 
be  supposed  to  be  actoated  by  motlvas  which 
his  heart  abhors,  and  which  motives  never 
actuated  his  heart  a  moment  in  hb  lifo.  i 
leave  it  upon  this  idea,  that  if  he  has  acted  ins* 
properly  m  oTery  step,  yet,  upon  the  idea  of 
Its  being  a  mistaae  in  general  Mostyn,  I  appro* 
bend  tim  phuntiff  haa  no  right  to  enpoot  ciam* 
plary  daraagea. 

Serj.  Burland.  I  suppose  it  is  a  faet  ad- 
mitted between  us,  that  this  is  a  oon^uered 
inland,  ceded  by  the  treaty  of  Utrecht  P 

Mr.  Lee,  Minorca  was  ceded  to  this  crows 
by  the  11th  article  of  the  treaty  of  Utrecht. 

Jamei  Wright^  esq.  sworn. 
Examined  by  Segeant  Burland. 

Q,  You  resided  some  yean  in  Minorca  f'-o* 
A.  From  about  January  1771,  to  the  middle  of 
1772. 

In  what  character? — As  secretary  to  the 
governor. 

lo  Mr.  Mostyn  ?-*Yes. 

You  know  the  division  of  the  island,  do  yon  ? 
—Yes. 

What  are  the  districts  ther  are  divided  intof. 
— -I  believe  oriffinally  five;  tmttwoare blended 
together,  that  there  now  are  but  foor. 

Do  you  mean  to  include  in  one  of  these  dh»* 
tricts  the  suburbs  of  the  fort  of  Sl  PhiUip^s  f 
—They  never  do,  when  speaking  of  them ; 
that  is,  extrajudicial  of  the  common  officer  of 
the  island. 

Under  whose  particular  j  urisdietion  is  that  P^— 
I  always  understood  it  to  be  under  the  direc* 
tion  of  the  governor. 

What  do  yon  <»11  that  district  P«-Tba  arra* 
▼al  of  St.  Phillip's. 

Are  yon  sure  yon  nnderslaod  it  to  bo  distinct 
and  separate  from  all  tho  other  disttictaP— * 
Yes ;  insomuch  that  I'  waa  alwaya  led  to  bo* 
lieve,  and  told,  that  no-  magistrate  of- Mahov, 
whicb  is  the  district  next  adjoining  to  it,  ever 
did  go  thene^  or  could  go  thera^  to  exsroiae  angF 
sort  of  functiooi  withouk  lanra^luulof  th^gos 
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vcrnor;  tnd  whenever  tbcre  wm  oceaMoo  to 
•end  ao  V  of  them  down  there,  the  fWrt-onajor 
teceivf d  ordpre  for  their  admi^oa. 

Are  iheve  lawa  varied  at  any  time,  and  by 
what  autliority  ?— The  island  is  ijroTemed  by 
SfjAnish  Uws,*  subject  to  be  varied  by  the  |^- 
vertior,  with  rei^ard  to  all  interior  matters.  A 
proclaiuatioo  ot  the  (governor  is  as  bindinif 
there  to  try  a  man  U|ion  a  trespass,  as  any  Uws 
whatsoever,  6ul]»iect  to  be  varied  by  ilic  onlerot 
the  govemfir ;  not  in  mi|>H:t  to  |Htt|»eriy,  not 
with  reisard  to  ir<  mm  and  tuutm^  but  with  regard 
to  the  internal  police. 

Vi  hat  Jo  you  mean  by  proclamation  ?^That 
if  the  goveriior  i<>»ues  a  |M-oclaroation,  aiid  in- 
flicts a  fieiialt}  fur  the  btvacli  of  it  all  ovt*r  the 
island,  and  if  an>  porion  is  guilty  '•!  the  breach 
of  that  pn^dainatioii,  he  is  sul>JH:t  to  tlie 
penalty  of  it,  and  for  want  of  pa)  ueni  is  im- 
prisoned. 

I  supfiose  you  mean  they  enforce  an  obedi- 
ence to  that  procia  latiun  h^  iniprisouuitrui ? — 
There  is  there  the  chief  juatict;  cniuiual,  and 
the  chief  iU4tice  civil :  Ixitb  have  their  separate 
courts.  If  the  govenior*s  protiamation  is 
broke  with  an\  penally  annexed  to  it  of  iinpri 
tonment  or  fine,  t(ie  man  is  seised  and  brought 
into  that  court :  the  proclamation  is  exhibited 
against  him,  and  by  that  he  is  condemned  to 
cither  fine  or  iinprisouroent,  though  that  prochn 
mation  was  made  perhaps  but  the  dajf  belore. 

Aooanliug  at  that  procUmation  amcts,  whe- 
ther a  civil  or  criminal  matter?—!  do  not  re- 
coliect  any  of  a  civil  matter. 

Court.  What  arc  the  nature  of  the  proclama- 
tions yon  are  speakinc  of? — A.  In  all  the  me- 
morials presented  to  the  governor,  he  issued  an 
order,  that  no  memorials  or  petitions;  except 
for  mercy,  should  be  presented  to  him  without 
being  sigiied  by  an  advocato  admitted  in  the 
courts. 

Q.  You  mean  goveinor  Mostyn  issued  this  ? 
— ^4.  Yea. 

Whether,  though  the  Minorquins  by  the 
treaty  of  Utrecht  are  governed  by  the  Spanish 
laws,  yet  whether  our  government  here  do  in 
fact,  or  not,  from  time  to  time  make  alterations 
and  rcgtilations  in  those  laws? — The  king  in 
council,  upon  all  occasions  of  application  to 
Ihem,  issues  out  such  orders  as  tne  case  re- 

auires,  and  they  are  recorded  in  the  royal  court 
bere,  and  am  as  binding  as  any  laws  what- 
•oerer. 

They  are  registered  there,  are  they  not  ? — 
Yes. 

What  do  you  call  the  royal  court? — ^The 
court  of  royal  govenunent  is  the  criminal  and 
the  civil  court. 

You  know  Mr.  Fabriffas  ?— Perfectly  well. 

What  is  he  in  the  iuand  ? — I  was  directed 
by  goveniOf  Bfostyn,  who  was  very  much 
leased  by  bis  repeated  applications,  to  enquire 
what  sort  of  a  asao  be  was. 

*  Aa  to  the  hMrs  which  should  prevail  in  a 
•aaqiMULd  ooontry,  aee  the  Case  if  the  iilaod 
cfGnuda,  A.  0.1774. 


First,  at  to  his tfuality  ia  the  bbai; 
stotjoo  is  he?— Hm  lather  boMs  wmmt 
yaids,  very  small.  He  hioaelt  I  belirve  a^ 
tually,  for  his  bread,  labour*  acd  H^  mi 
prunes  the  vineyards,  and  taika  an^cMMm 
ab  »nt  politics  perhaps  five  davt  out  of  wr.  ll 
has  been  repeatedly  said,  Mr.  PahrigM  ii  m 
man  of  property.  I  beUeve  be  had  at  '*~ 
time  no  property  upon  tlie  earth.  ^" 
Mostyii  ordered  me  to  make  enquiry, 
was  the  resiilt  of  it. 

We  know  what  the  station  of  gncral  .M  Ortfa 
is;  that  he  was  then  and  is  now  liodcaca^ 
governor  of  Mimtrca ;  that  he  is  commaBdar  af 
a  reifiment,  and  a  man  of  family  :  what  ia  hii 
character  as  a  man  and  as  an  officer  ?  la  be  a 
man  of  hum»nii>  P— I  believe  as  araeb  so  aa  ift 
is  possible  fitr  a'  roan  to  have ;  that  is,  ia  wmf 
opinion.  I  have  seen  much  of  him.  I  da  aal 
believe  there  exists  in  the  world  a  aaaa  ol'ta^ 
derpr  feelinics,  for  sny  ill  eflTects  that  tmmj  ba 
prodiM*ed  from  him. 

Is  that  his  irent-ral  character?— I  bclifa 
him  to  be  much  more  so  than  conuaoa.  I 
think  that  is  his  con>tiict  that  will  be  fbaai 
upon  every  enqiiKy  that  can  be  Riade  of  hia. 

And  it  has  bren  so  under  your  own  kaav- 
ledgeP— I  am  sure  of  it:  I  have  had  onay 
opportuiiiues  ol  seeing  the  working  of  it  ia  a 
very  surprisimr  manner. 

Will  you  let  us  know  as  much  *■  yoa  4m 
know  ot  this  transaction  between  Mr.  Abrigai 
and  the  trcivemor  ?— -  May  1,  refier  to  aoaM 
minutes  I  bsve  here  ? 

Counsel.  Yes. 

Seij.  Glynn,  Did  yon  Uke  them  at  tba 
titnei' — A,  Sii\  but  all  within  three  daya. 
I  hope  1  shsll  be  excuseil  if  I  should  make  cay 
mistakes  in  rts|)eit  to  dste.  Mr.  Fahrigaa 
presented  a  memorial,  I  Mieve  to  m\self,  toba 
delivered  to  governor  M<»«tyn — that  waa  tba 
Slstof  July  1771 — com|daiiiing  that  Mr.  AIK- 
mundo,  the  miistastaph,  the  only  oC(*cr  in  tba 
arraval— I  think  that  was  the  first  petitioa, 
complaining  of  some  abuses  in  buvinir  wiaa. 
The  governor  said,  What  d«>es  the  feflow  want  f 
He  bid  me  order  Allimundo  to  answer  it,  for  ba 
knew  nothing  about  it.  1  M-nt  for  Allimuado 
up  to  the  bead-quaners.  Tlie  mtntohinpb  ia 
the  only  civil  officer  of  Mt.  PhillipV  that  is,  ia 
the  arraval :  be  is  put  in  by  the  governor,  aad 
turned  ont  by  him  at  pleatiure. 

Did  you  order  Allimundo  to  give  in  aa  aa« 
swer  to  it?— I  sent  for  him,  and  desired  hiat 
to  come  up  to  me.  I  gave  him  the  memorial, 
and  told  him  it  was  tbe  governor's  order  that 
he  answered  it.  Upon  Allimanilo's  answer 
coming  nn,  it  was  read  to  the  governor. 

'Counsel,  That  answer  is  dated  the  8tb  af 
Augufct  17?  1  ? — A.  I  read  it  to  the  goveraor. 
The  governor  ordered  me  to  tell  Mr.  Fahrigaa 
and  Allimundo,  by  an  interpreter,  that  he  was 
verv  welt  satisfied  with  tbe  defence  Allimunda 
had  made  to  Fabriflras's  charire.  I  told  thcoi 
both  ao.  Fahrigaa  came  ai^ain,  and  destrad  la 
aee  tbe  defence  that  Allimundo  bad  made.  I 
told  him  1  wai  net  aothoriacd  to  abew  it  biai. 
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nor  did  1  tliink  It  wtm  a  mttter  for  him  to  de- 
iBMd.  H«  cftnM  again  the  aext  day,  or  the 
daj  after,  ^f  iog  in  another  nemorial,  detiriug 
that  that  migfat  be  fhewn  to  the  fo?ernor. 

CamnteL  That  wai  delifered  the  ISth  of 
Awgut^t^^A,  Yet:  in  short,  dcairing  toeee 
thejostiiicalion  of  Allimundo,  end  fbifunff  the 
greond  of  his  oomplaint,  and,  1  think,  adding 
another  artkHe. 

Yon  shewed  these  two  memoriah  to  the  go- 
Temor  ? — I  did. «  Governor  Mostjn  ordered 
that  Dr.  Marfcada),  who  then  acted  as  chief 
jastice  civil,  should  receive  and  hear  any  com- 
plaints that  Fabrigss  had  to  make  against  Alli- 
nrando ;  and  he  Mded  to  him  the  advocate  fis- 
cal, the  second  officer  in  the  island  that  acts 
aader  the  kmg's  commission :  the  chief  jostice 
dvii  is  the  fii^,  the  chief  justice  criminal  is  the 
second,  the  advocate  fiscal  is  the  third,  next 
after  the  governor:  he  gave  them  authority  to 
send  for  papers  and  persons,  and  whatsoever 
might  he  useful  in  the  en^uirjr  in  his  name. 
By  my  memorandum,  I  thmk  it  was  the  SOth 
of  AopfiMt,  that  these  two  law  gentlemen,  as 
commissioners,  met,  and  ordered  Fabrigas  and 
Allimundo,  who  were  then  present,  to  attend 
them  the  SSd  following.  It  msy  be  necesmry 
to  observe,  that  though  these  two  gentlemen 
were  then  sitting  in  their  own  civil  courts, 
they  acted  as  commisrioners  of  enquiry,  be* 
cause  the  man  was  one  of  the  arraval  of  St. 
Phillip's.  I  won't  charge  my  memory  by 
oath,  but  I  am  very  sure  they  had  a  separate 
commission  on  purpose  under  the  governor's 
own  seal. 

Was  the  inquiry  made  P— On  theSSd,  Fa- 
brisae  declared  he  wouki  proceed  no  further 
lilllie  was  altowed  to  see  the  defence  that  Al- 
limundo had  made,  and  given  in  to  the  go- 
vernor. 

Where  was  that  declaration  made  ?— In  the 
court  before  the  commissioners.  Mr.  Fabrigas 
preoented  a  third  memorial  to  governor  Mostyn, 
aaying  nothing  more  than  what  he  had  said 
before  the  commissioners,  that  he  couM  not 
proceed  till  he  had  seen  Allimundo's  answer  to 
his  petition. 

Before  the  third  memorial  that  was  present- 
ed, had  the  commissioners  made  any  report? 
—None. 

Do  you  recollect  whether  the  third  memo- 
rial was  af^r  or  before  the  report  P— I  am  pretty 
sure  before. 

Setj.  Bur  land.  That  is  the  third  memorial, 
eootaining  the  13  articles  he  exhibits  against 
Allimundo :  there  is  no  date  to  it. 

Q.  Can  Tou  fix  the  date  to  that  ?— if.  1  think 
it  must  be  between  the  SSd  and  S6th  of  August. 
General  Mostyn  referred  him  to  the  oommia-* 
aioners. 

What  was  done  afterwards? — ^The  coromis- 
aiosers  reported  to  the  governor,  that  Mr.  Fa- 
brigas, by  the  manner  of  his  carrying  on  this 
against  AllimundOi 
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When  was  their  report  ?-The  S4th  of  August , 
I  imagine :  here  is  their  report. 
-  Csur^  I  dare  ny  thia  r^ort  ha  is  speaking 


of  now,  don't  contaki  the  commissioners  an* 
swer  about  the  It  artkdes  ?— ii.  There  are  two 
reports. 

Ser|.  D&vy,  I  took  a  great  deal  of  pains  to 
collect  dates,  and  I  did  it  from  the  contents  i 
I  believe  they  were  right,  as  I  opened  it. 

Wright.  There  were  two  reports,  one  the 
81st  of  August,  the  other  the  4th  of  September, 
that  Fabrigas,  by  the  manner  of  carrying  on 
this  charge,  intended  to  sow  dissention. 

Serj.  Davy.  Mr.  Wright,  I  find,  confounds 
two  reports  together:  it  is  the  third  report 
where  they  report  that  it  it  to  breed  sedition. 

Q.  Then  he  presented  this  third  memorial 
containing  the  18 articles? 

Mr,  Just  Gould.  My  brother  Davy  stated, 
that  it  was  the  10th  of  September  tbst  they 
took  notice  of  the  articles. 

Q.  Was  there  another  report  about  the  lOth 
of  September?— -il.  Yes,  there  is.  On  the 
S6th  of  Aus[ust  the  ^vemor  ordered  me  to 
deshe  the  criminal  chief  justice,  and  thecivQ 
chief  justice,  the  advocate  fiscal,  and  the 
secretary  to  the  court  of  the  royal  govern* 
ment,  to  come  to  me  next  morning,  that  be- 
ing the  36th.  Fabl^;ss  came  there.  I  ask- 
ed him  in  the  governor's  name,  by  an  inter- 
preter, what  he  meant;  whether  a  dvll  prose- 
cutwn  to  recover  damaffes  against  AlUmuiido^ 
which  be  had  sustained  r  or  whether  be  meant 
to  make  an  example  of  him  for  any  abuse  he 
had  committed  in  bis  office?  These  gentlemen 
were  presein* 

What  answer  did  he  make  ?— None ;  I  could 
get  no  answer  from  him. 

Serj.  Doty.  That  is,  upon  the  articles. 

Court.  Is  that  subsequent  to  the  delivery  of 
the  articles  ? 

Serj.  Davy,  Yes. 

Q.  This  questkm  arose  upon  his  presenting 
the  12  articles  to  the  governor  ?-*-il.  Upon  the 
whole  of  his  conduct. 

But  that  was  after  he  presented  the  artides? 
—Yes. 

What  did  he  my  to  that?— He  said  nothing. 
I  desired  him  to  make  some  kind  of  answer, 
that  I  might  tell  the  governor.  His  answer  at 
last  by  extortion  was,  that  if  1  would  give  him 
a  quarter  of  an  hour,  he  would  go  and  come 
beck  with  an  answer. 

Being  confounded  at  the  question  at  first,  and 
giving  DO  answer  for  some  time,  at  length  he 
said  that  ? — He  did  not  know  which  he  wanted 
nor  what  he  wanted.  He  gave  no  answer  at 
last,  but  only  asked  that  he  might  have  a  quar- 
ter of  an  hour.  I  told  him  that  he  was  not 
confined  to  a  quarter  of  an  hour  ;  but  it  jbeing 
then  between  10  and  11  o'clock,  I  believed  that 
they  would  be  so  attentive  to  him,  that  he 
might  call  again  at  19  o'clock  if  he  pleased. 
He  csme  Inck  again  within  the  time,  and  gave 
notice  that  he  meant  a  civil  action. 

Serj.  Glynn.  I  would  not  interrupt  this  evi* 
deoce,  a«  it  does  not  appear  to  be  ot  great  con- 
sequence to  us ;  but  I  submit  to  your  lordship, 
whether  this  ia  properly  evidence,  the  answer 
bong  conreyed  througn  an  interpreter  ?  aid 
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wb«UMr  the  lalerprcter  ahonldBoIlM  prodoeodv 
wbo  IcDOwt  what  %mwm  were  gircA  ? 

Mr.  Lee.  We  are  now  to  tike  the  aatwer 
from  a  nuui  that  doea  not  know  wbal  the  ^aea- 
tMNM  were,  id  a  laagiiage  the  wiUMaa  deea  not 
voderttaad,  and  cooiequeotly  canaal  report  If 
tliere  were  any,  or  what  anawengiTea  s  ^h^^- 
9B  Ibeie  ia  a  man  Uring  in  the  world  wbo  ooaU 
report  the  aoawera  that  were  giToo.  I  ahouM 
not  object  to  it,  if  that  gentlemao  could  himielf 
PDdentaBd  the  anawera  that  were  given . 

Mr.  J  net.  Gould,  I  think  it  ii  ferj  dearlj 
anfficient  e?  idenoe. 

Ih*  Peekkam.  The  interpreter  waa  appoint- 
od  by  the  gofemor,  or  by  nia  order,  therefore 
we  cannot  tell  whether  that  interpreter  gare 
the  fair  and  true  oonatroctiona  of  the  con? er- 
tation  which  paaeed  heiween  Mr.  Fabrigaa  and 
Mr.  Wright;  but  fron  the  pereon  appointing 
him,  we  have  reaaon  to  apprehend  the  contra^. 

Omri.  Firat,  it  ia  very  dear,  from  what  Mr. 
Wright  aaya,  and  I  auppoee  nobody  will  douht 
fron^  the  aubeeauent  action,  bat  that  thia  in* 
lerpreter  very  »ir1y  and  righUy  inl^rpreled, 
that  thia  man  deaired  to  have  a  quarter  of  an 
Immut  to  conaider  of  it :  thai  ia  dear.  He  baa 
two  boura  given  him.  He  cornea  back  again, 
tnd  then  the  same  interpreter  offidatea.  The  act 
BTOvee  that  he  had  explained  the  fint  very  dear- 
ly, becaiise  he  went  away  in  coaaeqaence  of  it. 

Wright.  The  aiaemeurcrimindtalkaaa  good 
l^ngiiih  aa  any  gentleman  in  court,  and  he, 
wheoefer  there  was  the  least  mistake  or  ooo- 
faamn  of  aound  or  words,  aet  it  right  instant- 
ly. He  returned  again  and  aaid  he  meant  a 
avil  actiM^ 

How  long  time  do  yoa  think  he  waa  abaent  T 
—Within  two  hours,  probably  ap  hour,  the 
aasessenrs  both  of  them  walked  out  and  came 
an  ag|ain.  The  commiaaionen  not  inding  Mr. 
nbrigaa  would  attend  them,  were  desired  by 
tnegenerd  to  send  himan  anawer  in  writing  to 
dx  uoealions. 

When  waa  this? — Sohseqnent  to  his  saying 
he  wodd  proceed  by  dvil  action. 

I  •oppose  then  that  meeting  broke  upF — 
Ym*  Tne  goremor  oonaented  that  he  might 
nave  a  dtil  action  agdnat  him.  I  repotted 
it  to  the  governor. 

Did  you  tell  him  of  that  ?— 1  never  aaw  him 
fUerwarda,  but  the  fudges  preaent  heard  him 
fay  he  meant  a  civil  action.  They  tdd  him 
they  would  admit  it. 

Mr.  PeckbavL  Did  you  hear  that  ?^A.  Yea, 
I  did.  1  waa  to  signify  to  him  that  tho  governor 
iatmtcd  to  hia  bavii^  a  dvil  action,  if  he 
aboeeit. 

iind  waa  it  signified  to  him  P— Yea,  it  waa. 

You  say  he  did  not  proceed  by  advil  action, 
and  therefore  six  qneationa  were  propoaed  to 
him?— The  asaeaMur  dvil  oame  to  the  go- 
vernor, and  informed  him  thia  man  did  not  pro- 
ceed in  a  dvil  actiou  :  then  the  governor  aent 
fix  queationa  to  him. 

How  long  after  waa  it  that  they  were  aant 
kim  ?— I  capnot  racdlect. 

WM.ilia|f  aama  4if;-rV»l  ifc  mighlbe 


threeor  Ibmr daya.  The  |(eaeral  aant  fNr  hip 
own  infonaation  ais  queatioaa^  idative  la  Iha 
aonduet  eemplained  of,  of  the  muoteilaahi 
for  the  apinioa  of  the  chief  jualiee  dvil,  wta* 
ther  the  mnatastoph  had  or  not  exoaadad  hia 
eemmission.  The  queationa  are  in  caarlt  Mi 
the  anawera. 

la  there  any  date  to  these  dx  qaeatiaaaf-^ 
The  mustastoph  of  St.  Pbillip'a  beoriag  ahii 
great  confuaioa,  in  i^ch  he  waa  dhe  great 
peraon  complained  of,  apontaneoudy  aeat  ap 
an  atteatation,  or  rather  a  desire,  ef  maay  af 
the  inhahitanta  of  thearravd  af  St.  PhUlip%  la 
requeat  the  continuance  of  the  old  PsguladiHi^ 
and  that  the  dtorationa  propoeed  by  Mr.  Vahd* 
gaa  might  not  be  made.  That  waa  aigoad  by 
a  great  number  of  them,  and  waa  aa  mmA 
the  object  of  converaatioa  there,  aa  any  thi^f 
ever  waa. 

Waa  any  order  made  upon  that,  or  what  waa 
done  ?— On  Sunday  the  8th  of  September,  the 
governor  having  first  asked  Dr.  <MAver*aleav% 
a  very  conaiderable  merchant  ia  the  lava,  a 
doctor  of  lawa,  and  the  chief  justice  civil,  ha 
gave  them  a  commission  to  go  tlie  next  merai 
ing,  the  Sunday,  to  the  arraval  of  St.  PhiHip'a^ 
to  a  counUy- house  the  goteraor  baa  thm^ 
that  ia  called  Stanhope*a  Tower,  idling  thorn  ha 
would  give  directions  to  all  the  people  that  dealt 
in  wine,  that  they  should  come  before  them  ee* 
paratoly  to  be  examined,  and  git e  their  ani- 
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niuos,  and  whether  they  cheee  the  new 
tiona,  or  to  adhere  to  the  old  rule. 

What  do  you  lueao  by  asking  Dr.  Olivar'a 
permisuon  .^— He  was  no  officer.  For  them 
to  say  whether  they  chose  the  new  institulwa 
of  generd  Johnsluu,  or  whether  they  choaa  tlw 
generd  sale  of  wine  aa  t^ery  bodv  pleased,  A 
great  many  of  them  did  appear  ihe  next  mora 
ing ;  1  suppose  all :  1  understood  at  least  aU  thai 
dMse  tocoma. 

What  waa  done  ?— They  reported  to  the  ga^ 
veraor,  that  93  were  for  the  then  praaiiaa^ 
(that  ia,  generd  Johnston's  iaatilutioas)  4% 
were  for  the  old  resuUtions,  and  6  appamad 
to  be  indifferent,  and  4  wanted  aome  dteraliaai 
of  their  own. 

Which  were  the  oM  onea? — ^Tbej  aater 
were  ia  practice  in  the  arraval  of  St.  Phillip'fti 
but,  upon  all  the  enquiry,  they  could  find  that 
the  king'a  regulatioa  subsisted  about  dx 
montha,  and  made  great  confudon,  hut  thai 
the  regulation  of  17  5S  never  obtained  at  aU  ia 
the  aivavd  of  St.  Phillip's. 

When  waa  thia  reported,  and  dated  f^ 
The  8th  of  September ;  that  waa  on  a  Sunday, 

What  foUowed  ?  Was  thia  repotted  to  the 
governor  P— Yea ;  but  the  governor  waa  wall 
mforoaed  of  what  had  paaaed,  oa  the  Suadafk 
Mr.  Fabrigaa  came  on  the  Monday  morning 
with  a  new  memorid,  complaining  tliat  it  waa 
Sunday;  and  he  protestod  agdnat  what  waa 
done,  and  that  Dr.  Oliver,  and  the  ohiaf 
justice  civil,  had  uaed  threata  and  manacaa  la 
thaueopk. 

Then  Ihe  next  meamrid  1  have  ia  my  hmi 
ia  De.  l|i**Ml«»i  •M  Ot.  Olif  aK'a?*-lW  ■•- 
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^•mor  watid  emediiifty  etutiooi  io  t?«^ 
thiDgf,  whether  ofoonflcquenoe  •r  Btl,  apon  Itm 
BwntPiictl  meoKnialy  tbal  he  Mbankted  er try 
tra^jMdmitothepeopleofthelilMd.  Hewal 
tbii  report  to  Dr.  M aiktdal  and  !•  Dr.  (NWer, 
ftr  them  Io  answer.  Thej  nniwered  it  on 
tbalOth. 

What  ibUowed  the  next  day  after  tlMtr— 
I  Ikink  it  waa  the  tame  day  Fabrigaa  eame  for 
•B  anawer,  Um  10th,  which  was  Tuesday.  He 
CMoe  to  Bse  to  desire  an  answer  to  bb  memo- 
tial  about  the  Sunday  affair.  I  was  not  at 
Inase.  He  enquired  tfaen  for  the  goyemor's 
■id-de-eanip,  and  guwe  bim  the  memorial. 
.  Hei«  isanothi^  nf  the  lOtb  of  September,  of 
Dr.  Praneiaoo  Segui,  and  Dr.  Markadal's.— - 
Fraacisco  Seipii  is  the  adrocate. 

That  was  an  opinion  of  their's,  as  the  law- 
ywn  of  the  iaiand  f — I  fancy  that  accompanied 
Uw  answer  to  the  articles ;  1  cannot  be  poeitire 
ta  4aies.  Retorninff  borne,  1  met  Mr.  Antonio 
Fal»rigaa  immediately  after  he  bad  lieen  with 
Iha  governor's  aid-de-camp  ;  I  think  the  10th. 
I  ratbtr  afoidod  barinff  any  thing  to  say  to 
Un;  I  bad  bad  so  mucb,  I  waa  quite  satis6ed. 
Mm  came  to  me.  I  called  S«tfai,  a  priest,  and 
got  John  Vedall,  who  serred  for  an  interpreter, 
mid  who  bsppened  to  be  in  the  atreet,  almost 
under  the  governor's  wall.  I  desired  Mr.  Fa- 
Mgaa  in  the  most  civil  manner  1  ooold,  hav- 
ia^  done  ao  fifty  times  before,  to  say  what  be 
wished  or  wanted.  If  be  would  only  point  oat 
wlmt  he  wished,  it  should  be  done :  I  wonld 
imdartake  to  answer,  the  governor  meant  to  do 
mny  thing  that  be  wanted  ;  bat  that  be  had 
•eied  in  aucb  a  manner  hitherto,  that  nobody 
know  how  to  please  bim.  Mr.  Vedall,  who 
know  this  matter,  as  every  body  in  the  island 
did,  joined  with  me  in  desiring  him  to  go  hooM 
and  mind  his  family  affairs.  All  his  anawer  to 
B«  was,  complaining  of  the  enquiry  being  on  a 
Sunday.  1  told  bim  that  it  could  not  be  altered. 
John  vedall  joined  with  me  in  desiring  bim  to 
ffo  home,  and  not  brinff  mischief  upon  himself. 
John  Vedall  told  me,  be  said  be  would  come 
again  the  neit  day  with  one  hundred  and  fifty 
people.  I  think  it  was  under  bis  interpreta- 
tioo,  Uiougb  1  bad  the  priest  there  some  part 
of  the  time. 

Q,  from  the  Jury.  Waa  it  armed  men?— 
d.  No,  no. 

What  did  be  say  ? — He  wonld  come  with 
•oe  hnndred  and  fifty  men  to  back  the  petition, 
or  whatever  the  word  waa,  with  a  petition  and 
one  hundred  and  fifty  men,  or  with  a  petition 
backed  by  one  houdred  and  fifty  men. 

Q,  /rom  the  Jury,  What  do  you  apprehend 
he  meant  by  that  expression  ? — A,  Upon  my 
wofd  I  catcbed  at  the  expression,  and  desired 
John  Vedall  to  desire  him  to  desist  from  onch 
an  idea  ;  which  John  Vedsll  did,  and  treated  it 
M  laughing :  but  if  1  understood  any  thing  by 
it,  it  waa  not  to  come  with  guns,  for  tbey  bad 
•o  aoch  thing,  but  to  come  as  a  niob. 

Q.  Jrom  the  Jury,  Did  be  speak  Spanish  or 
Boclwh  at  the  time  T — A.  Minorquin. 

What  waa  the  other  ialerpreler*t  naiaof-^ 


Sagiii,  apriaat)  obe  of  the  Spanbh  priestt :  he 
waa  there  the  first  part  of  the  titne,  and  Joha 
Vadall  tha  latter  part. 

Court.  And  then  in  eooaeqaence  of  that,  yoa 
thought  be  meant  a  mob  f^A,  Yes ;  or  I  sboakl 
not  have  got  John  Vedall  to  enter  mto  a  kng 
coaversation  to  deaire  him  to  desist. 

Q.  What  did  he  say  upon  that?—i.  H# 
went  on,  J  believe,  repeating  the  same  again. 
1  believe  the  oonversatioa  wasckMied  upon  thai. 

Q.  from  the  Jury,  Haa  AUimnndo,  by  virtoa 
of  his  office  of  mustastaph,  any  partionhur  li* 
mited  quantity  of  wine  to  sell  P 

Serjeant  I&vy.  When  the  papen  aratoMlf 
that  will  be  particnlariy  spoken  m. 

Q.  You  infiimsed  the  governor  af  what  waa 
aaid  about  150  men.'— X  Yes. 

What  nassed  after  tbatP-^-l  think  on  Wed- 
nesday, the  governor  sent  his  eomplimenta  la 
most  of  the  officers  of  tlie  corps,  deairing  they 
would  come  to  him  the  next  morning,  to  tea 
the  honour  tliat  was  to  be  done  to  him. 

Did  they  meet  there  f— -There  were  most  of 
them  there.  Every  one,  1  believe,  expected 
a  fall  meeting  of  the  inbabhanta  of  St.  Phil- 
lip's. 

What  meeting  waa  that  that  waa  expected  f 
—Those  people  Fabrigaa  bad  spoke  of.  They 
waited  aome  time,  and  at  last  fbnr  people  came, 
(I  think  all  four  were  shoe- makers)  and  tbey 
brought  a  memorial.  I  believe  a  gentleman  m 
in  ooort  that  received  it  from  their  bands.  He 
took  the  memorial  of  them,  read  it,  and  I  think 
colonel  Mackellar,  afker  reading  it,  told  them 
that  tbey  were  to  go  about  their  business,  to 
go  home  peaceabl  v*  and  behave  tbeoMelves  aa 
good  subjects  to  his  msjesty  ought  to  do.  I 
think  there  waa  a  oonveraation  preeediag,  to 
ahew  they  did  not  know  the  contents  of  thai 
memorial  they  were  delivering,  which  I  be* 
lieve  will,  by-and*by,  come  cat  The  general 
aaked  the  opinion  of  the  general  officers,  aa 
well  as  I  reoolleet,  whether  they  all  knew  that 
this  was  fbuaded  by  Fabrigaa's  oroceading^ 
and  the  next  day  he  asked  them  what  thmj  un- 
derstood by  it  f  Tbey  aaid  tbey  nnderstoad  that 
the  man  was  to  be  mnisbed  the  island. 

Yon  were  not  there  when  tbey  gave  their 
opiniona,  I  believe  P— I  cannot  tell. 

And  ao,  in  consequence  of  it,  he  waa  ba« 
niahad  the  island  ?•— The  general  ordered  him» 
in  conaequence  of  that,  to  be  taken  op  that 
night  He  could  not  be  found.  The  general 
sent  to  the  chief  justice  civil,  and  the  chief 
jostioe  criminal,  and  the  advocate  fiscal,  to 
Know  what  be  ahould  do  in  that  case;  thatlw 
thought  him  not  safe  to  be  left  at  large  in  Iha 
island.    Tbey  lold  him— 

Q.  from  M(r.  Serjeant  G/jran.  Were  you  pro* 
sent,  or  do  yon  apoak  from  information  T-»^jL  I 
am  speaking  of  what  tbey  lold  me :  I  waa 
aent  by  the  governor  to  ask  their  opinion.  Itiia 
is  their  answer. 

Q,  What  were  yoa  to  aakofthemr—i4.  Tha 
governor's  power  upon  this  aeoasioa.  Tbey 
aaid,  the  goveraor'a  power  extended  over  Uw 
ha  night  da  wHh  him  wha»  to 
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jdetsed ;  ud  if  he  chose  to  baniih  him,  they 
woald  aofwer  for  it  with  their  eere. 

These   n^tlemeo    are   themielfee  Minor- 
qoiatP— Yee;  and  both  talk  ?erjr  good  £ng- 

liah. 

Court,  Tbii  answer  yoo  carried  back  to  the  ge- 
neral ^'—A,  Yes ;  and  they  told  it  him  vM  voce. 
The  chief  justice  civil,  apon  mj  having  many 
doubts  about  it  myself,  and  saying  that  it  was 
not  quite  the  idea  of  Englithmen,  and  that  we 
,  had  not  any  such  law  in  England,  said  it  over 
'  and  over  again.  He  gave  noe  a  piece  of  paper 
with  his  own  hand,  which  he  called  a  quota* 
Ikm  from  the  bw  of  that  land,  a  royal  oraer  in 
the  year  1500  and  something  else ;  a  positive 
order  from  the  then  kin^  of  S^in,  wherein  the 
king  says,  that  the  opinion  of  the  assesseur 
criminal  is  consultative  only  ;  that  the  governor 
nay  be  guided  or  not  by  it,  as  he  pleased  ;  but 
BOl  so  in  civil  cases.  Altbouffh  the  governor 
is  absolute  io  regard  to  the  pontics  and  oecoo»- 
mical  government  of  the  island,  it  is  not  im- 
proper, but  veiy  prudent  to  take  the  ad? ice  of 
the  assesseur  criminal,  as  has  been  recom- 
mended by  the  king  of  Spain  to  the  governor ; 
although  it  mutt  oe  observed,  that  in  these 
eases  the  assesseur  only  gives  hb  advice,  and 
oooscqnently  it  is  in  the  governor  whether  be 
wiU  follow  it  or  not,  and  is  not  decisive,  as  in 
civil  cases.  This  man  being  a  Mtnorquio,  the 
governor  wanted  to  know  bow  he  should  sp- 
prehend  him,  no  officer  of  his  knowing  him. 
The  assesseur  criminal  said,  that  the  officer 
that  attended  him  as  tipstaff  was  an  old  fellow. 
Says  the  other,  **  You  shall  have  mine,  who  is 
a  young  able  man  :*'  and  he  was  apprehended 
by  the  tipstaff  who  walks  before  the  assesseur 
civil  every  day  of  his  life  when  he  goes  in  or 
oufof  court. 

How  long  was  he  kept  in  prison  ? — 1  do  not 
know ;  the  books  will  shew  it. 

Was  he  put  in  the  common  and  usual  prison  ? 
—-There  is  no  other  prison  in  the  arraval  of  St. 
Phillip's,  but  where  ne  wss  put,  I  believe. 

Why  do  they  call  it  S""  1 F— 1  do  not  know. 

Court*  It  has  been  particularly  described  to 
me  and  to  the  jury  as  the  prison  where  capital 
oflhnders  are  confined,  and  is  called  N^  1 :  why 
is  it  called  N"  1,  if  there  is  not  some  other  pn- 
•on  fr^A,  There  are  gentlemen  better  informed 
9f  the  castle  of  St.  Phillip's  than  I  am.  I  be- 
ieve  there  is  no  other  prison.  That  may  be 
M*  1  room  in  the  prison. 

Cross-examined  by  Seij.  Glynn, 

I  think  you  toM  us  your  residence  in  Mi- 
norca was  about  a  year  and  a  half:    who  was 
governor  during  the  time  of  your  residence  ? — 
Upon  our  arrival  there,  the  lieutenant-ffovemor  | 
commanded ;  and  upon  our  arrival  the  com-  '■ 
mand  devolved  upon  general  Mostyn.  { 

■  Then  the  command  immediately  devolved 
upon  him  t — Within  two  days,  or  so. 

And  the  other  two  dmys  Mr.  Johnston,  as  his 
iientenani,  Commanded  ? — I  believe  the  general 
oune  there  on  Monday,  and  took  the  cproroaod 
«i  Tbiuwhy.    Reports  under  gownd  John-  : 


ston's  siiniature  that  the  govenMr  wai  mrrifai 
made  it  necessary. 

Tlien  your  evperienee  of  the  laws  of  HU 
norca  has  been  collected  in  that  residkHMsP— 
That  i«  all  I  know  of  tliem  in  the  world. 

Which  has  been  during  the  governnMBt  tC 
governor  Noslyn  or  his  lieutenant  Now  ywt 
told  us,  thst  the  proclamstion  of  the  goreriMri 
with  rey^ard  to  the  criiniosl  court,  was  Ito 
same  as  a  law ;  awl  you  distinguish  the  ciwwt 
of  property,  which  regards  wteum  and  iMMnb* 
from  itr—Ouite. 

Do  you  mean  that,  without  any  limititip 
whatsoever?  Suppose  the  govem<»r  intmdui^ 
inflict  a  capital  ounishment  upon  any  nffrn^fr 
must  thst  law  be  obeved  by  the  indgesf^ 
should  imagine  it  would.  It  is  only  my  imi« 
gination,  oMerve. 

J  think  vou  were  so  kind  before  as  to  toll  oi^ 
that  though  that  proclamation  came  out  but  tkt 
morning  before,  it  would  be  eoually  obligaiaiy 
upon  the  courts  of  justice? — 1  understood  m. 

Now  this  mustastoph,  AUimundo,  sells  whn^ 
does  he  notf— He  makes  wnie  of  hk  ova 
vineyards,  and  buys  grapes  of  other  people  to 
make  wine,  and  acUs  it  in  the  arraval.  Ho  Mm 
not  sell  it  retail. 

That  was  a  regulation  of  governor  Joko» 
ston's  f— I  believe  so. 

I  would  ask  you,  whether  Allimnodo  k^ 
not  a  lot  himself''^to  sell  his  wine,  and  ndodn 
every  other  person  ?— I  think,  as  the  papwi 
are  upon  the  table,  they  will  speak  for  tkos- 
selves.  1  think  AUimundo  for  hu  own  viodl. 
cation  urges 

But  I  aak  you,  of  your  own  knowledgv^ 
whether  the  lot  did  not  fall  upon  him  ?— iSt* 
lieve  he  did  'not  draw  any  lot  at  all ;  it  is  nsi 
the  custom  for  the  mustastoph  to  draw  lots. 

You  think  he  did  not  draw  loto  f— No. 

You  did  not  understand  the  Minorquin  lao* 
goageP—No. 

It  is  a  mixture  of  Italian  and  Spanish  ?-^Yfli^ 
I  believe  so,  and  a  kind  of  bad  Spanish. 

You  have  told  us  of  the  two  interpreters :  I 
think  you  don't  recollect  exscti v  the  words  the 
last  interpreter  said.^  You  think  father  Scgoi 
waa  gone  before  Fabrigas  said,  *'  1  will  eomo 
with  a  petition  with  150  men,  or  backed  by 
150  men  ?*' — I  cannot  be  sure  ;  I  think  it  wae 
Vedall  i  and  the  more  so,  from  his  joining  witk 
me  in  endeavouring  to  persuade  him  from  kii 
intention. 

i  thiuk  you  communicated  this  matter  to  tbo 
go?  emor  ? — Yes. 

Did  you  carry  Vedall  with  you  ? — No. 

Did  you  make  auy  enquiry  after  the  150 
people? — No. 

You  yourself  were  the  person  that  reported 
the  conversation  to  the  f^vei  nor  ? — Yes. 

What  time  did  you  write  this  pa|>er?— •! 
fancy  the  m»*moran(luins  of  ihat  paper  were 
wrote,  i  kIioiiI«1  tliink,  i  cuuld  not  swear  to  it 
so  particularU ,  I  should  think,  within  an  boor 
of  every  ime  of  these  tranitactiu;iH  iMpfieiiing. 

Then  I  take  it  for  i^rante  ?,  that  tiiiM  is  e 
faithful  copy  of  a  faithful  collection,  acceniiag 
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to  yoor  memory,  within  an  boor  and  half  after 
auoh  transaction  f— It  was  not  put  down  for 
Ihojpnblic  eye,  but  to  refresh  my  own  mind. 

llien  you  did  not  [lut  down  any  thinff  which 
yoo  did  not  believe  to  be  true  ? — ^No,  I  sboold 
not  dream  of  such  a  thing. 

How  long  after  did  you  communicate  to  the 
goremor  what  Fabrigas  had  said  P— I  nerer 
was  longer  between  communioating  to  Fabrigas 
what  the  [jforernor  said,  and  to  the  gorernor 
what  Fabrigas  said,  than  going  from  this  wall 
to  that ;  unless  the  governor  was  not  arrived 
in  the  morning,  and  I  wfdted  his  return. 

Then  you  could  make  do  mistake  of  whal 
Fabrigas  had  said.  You  communicated  to  the 
governor  what  you  put  down  :  you  are  sure 
you  are  under  no  mistake  on  that  head  ? — I 
know  1  might  mistake. 

But  I  do  not  ask  yoo  about  any  mis-spelling 
or  misdates,  but  the  effect  of  the  conversation? 
—Upon  my  soul,  I  believe  so. 

Serj.  Glynn,  Then,  Sir,  I  will  read  it. — 
"  The  same  day  Mr.  Fabrigas  came  for  an  an- 
swer to  his  petition,  and  told  the  governor's 
•ecretary  he  should  come  the  next  day  with  a 
petition  of  people  concerned  in  grapes  and 
▼ines,  which  they  will  sign  and  come  with 
themselvev,  to  the  number  of  150." 

Serj.  Glynn,  I  desire  it  may  be  read  ;  hot  I 
won't  ask  Mr.  Wright  any  more  questions.*^ 
(It  is  read  by  the  Associate.) 

Mr.  Peckham.  Pray  read  the  next  para- 
graph. 

Astociate.   <*  On  WeJnesiUy  the  1 1th  the 

Siveruor,  having  the  fieUI  officers  in  and  near 
ahon  with  him,  recei%ed  a  memorial  from 
four  men,  signed  by  persons  of  St. 

Phillip's,  deiiiring  the  old  practice  might  be 
pursue<l :  to  which  he  answered,  that  the  four 
men  should  return  home,  and  hfhave  them- 
selves as  g>K)d  ami  peaceable  subjects  to  his 
majesty  ought  to  do." 

,  Air.  Lee.  Your  lordship  will  give  me  leave 
to  ask  upon  ibis  paragraph  a  question  of  Mr. 
Wright.  You  sa^  there  were  four  men  came 
witli  a  memorial  signed  by  persons  of 

St.  Phillip's,  il'esiring  the  old  practice  might  be 
pursuetl :    did  you  see  that  memorial  ?— il.   1 

Can  you  take  upon  you  to  affirm  by  what 
nuiiibirr  it  was  signed? — 1  shall  speak  merely 
from  memory,  for  they  were  all  scratches :  I 
do  not  believe  there  were  ten  names  legible  to  it. 
What  number  of  si|r|]alures  were  tbereupon 
this  paper? — 1  have  already  said  1  really  and 
upon  my  word  do  not  know. 

Were  there  nearer  150  or  100  ? — It  is  mere- 
ly a  matter  of  memory  ;  there  were  from  41 
to  47,  I  believe. 

Now  can  yon  take  upon  you  to  affirm,  that 
there  were  not  more  people  signed  this  me- 
morial than  had  signed  the  memorial  for  the 
new  institution? 

Court.     1   understand  it  is  in  the  report. 

Tliere  is  a  report  of  the  assesseur  civil  and 

Dr.  Oliver,  that  93  were  for  governor  John- 

ttoo's  institution,  and  41  for  Uie  old  regula- 
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tioD;  0  appeared  to  be  indifferent,  and  4  wanU 
ed  some  alterations  of  their  own. 

Q,  There  were  90  odd  for  the  sew  iutita* 
tionP-«>«i<.  My  memorandum  says  to. 

Can  yon  tdl  me  whether  there  were  or  wart 
'  not  ujpon  this  memorial  which  waa  brought  by^ 
the  four  men,  the  signatures  or  requests  of 
mora  or  less  than  that  number  for  the  old  in« 
stitution? — I  have  already  said  ten  times,  thai 
I  cannot  take  upon  me  to  ascertain  the  nnmber 
of  signatures  upon  this  last  memorial ;  but  I 
do  know  Allimundo  proved  niany  of  them  U^ 
be  false. 

You  know  that  is  not  an  answer  to  my  qoet- 
tion.  1  did  not  ask  yen  what  were  the  nnmber 
of  men  that  signed  this  memorial :  1  don't  mean 
you  should  answer  with  that  precision,  whether 
46,  60,  or  160 :  but  my  question  is,  whether 
you  can  take  upon  you  to  sffirm  at  this  distance 
of  time,  that  the  memorial  whieh  was  brought 
by  four  men  waa  signed  by  more  or  less  than 
90  ?— -1  can  say  no  more :  if  i  knew,  J  would 
tell  you.  I  looked  at  the  memorial,  it  was  full 
of  crosses;  and  what  makes  me  think  it  waa 
between  forty  and  fifty  was,  because  I  count- 
ed it. 

Then  you  did  count  it? — I  did  begin  t* 
count  it. 

Did  you  proceed  to  count  them  through?—* 
Whet  signifies  answering  that  ? 

Because  I  expect  an  answer.  What  signi* 
fies  counting  numbers,  and  not  going  througb 
it? — I  wish  ^our  head  was  capable  of  retaining 
every  little  circumstance  of  no  consequence. 

Court,  T(ie  gentleman  means,  whether  yoa 
have  now  such  a  certain  recollection  of  the 
number  of  signatures  upon  that  paper  as  to  say, 
whether  there  were  more  or  less  than  90?— 
A.  I  don't  recollect  any  thing  but  one ;  that  is^ 
that  1  began  counting;  any  other  circum* 
stances  that  shsll  lead  me  to  the  number,  whe- 
ther I  \ei\  off  at  40  or  what. 

We  understand  that  a  considerable  maiority 
signed  this  very  memorial — we  want  to  know- 
that  fact? — Every  attention  was  empk>yed» 
every  argument  used,  and  every  possible  means 
was  taken,  for  finding  out  the  true  sense  of  the 
inhabitants;  and  amidst  the  fariooa  methoda 
taken,  there  did  not  appear,  when  enquired 
into  fkirly  and  honestly,  to  be  one  in  ten  of  all 
the  names  that  were  presented  to  the  general 
in  support  of  Fabrigas's  complaint  Mr.  Alli- 
mundo was  supposed  to  be  a  man  that  wonld 
produce  the  truth.  The  fort-major  waa  seat  to 
examine  wh,h  him. 

Mr.  Lee.  The  serjeant  will  tell  yoUi  that  is 
no  evidence  at  all.  Let  me  ask  you,  when  thin 
particular  paper  was  copied  that  1  have  ui  my 
hand  ? — A,  As  soon  as  1  was  at  leisure  to  do 
it  myself, 

\V  hen  was  this  particular  paper  copied  ? — I 
have  said  half-a-Hlozen  times,  as  soon  as  1  bad 
time  to  put  all  the  bits  of  paper  together;  in* 
stantly. 

Was  this  paper  copied  from  a  memorial  in 
which  this  number  is  stated  blank  as  it  is  here, 
or  have  you  that  original  memorial  by  you  f 
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In  roioe. 

•  To  wliMi  WM  k  gif  ea  ?— I  tbiiik  to  eoloMl 

ilackeUtr. 

He  WM  Ml  oAefer  ofth*  ffovtmor'tf— Con- 
■ian«ler  hi  chief  of  iIm  oorp  ofeafiMin. 

8u  be  bad  the  poemiioe  of  tbst  memorial, 
IIm  eooteolf  of  whicb  yoo  ha?  e  ataled  by  btaak 
peraons  F — All  I  cao  rooolleet  of  that  |iaiticolar 
memorial  that  you  tp^k  to  ia  thia,  thit  four 
people  brought  it;  it  ia  a  bird  thing  to  he 
piDncd  down  to  auoh  a  thiag  aa  that.  The 
muttaataph  hioMelf  waa  preaent  I  think  col. 
Ifockellar  waa  talking  of  tbia  nnemorial:  I* 
think  1  had  it  oat  of  hia  band,  and  waa  goinj^ 
to  read  it«  and  count  it.  1  believe  be  or  AIIh 
mondo  took  it ;  and  I  heliefe  AlKmnndo  look  it 
borne  to  ooofule  OMuy  oftboaaniea,  which  bo 
did  afterwarda. 

And  that  yoo  caneaifie  to  he  tba  raatan  wb^ 
yoo  did  not  get  through  Ibem,  wby  yoo  did 
■ot  proeced  to  tell  the  naanber  f — I  aboold  be- 
Heveaoy  upon  my  word  and  boiioiir. 

Yoo  do  atill  take  npou  yoo  to  affirm  that 
then  waa  ootbing  like  the  nomher  in  tbia,  that 
there  were  for  the  other  regulation  F — I  did  not 
attempt  to  eay  aocb  a  thing. 

Upon  the  inapectioo  yoo  tbco  bad,  too  eao- 
Bot  take  opao  you  la  affirm  that?— I  hara  told 
jrou  all  1  koow  of  it:  I  Ihocy  tbera  woa  mocb 

Serf.  BmrUnd.  Yoo  ware  arired  about  the 
laut  gofemor  hting  gaoaral  Maatyo^  Keut. 
goreraor  J  I  oeneTe  the  gofonMr  doca  not  a^ 
paiot bia  own  liaot.  gofomorF"— iL  No» 

I  beKefa  tboaa  regolaiioDa  made  by  ftnaral 
laboiloo  wcm  aotoo  jmn  before  ffaoeru  Mot- 
tyo  waa  governor  F— The  data  willahew  it 
.  IaappDiaaboatlf59F-4>ao;aineetbat. 

I  OMant  17«8F— I  beliava  prior  to  tbo exe- 
aolioooflbaoffioaofmoitailapb  byBIr.AW- 
■ondo. 

Prior  to  the  tima  Mr.  Moatyo  waa  mada  go- 
vamorF—Yea. 

Yoowcrearinda  good  deal  aboottbalma- 
■mrial  that  bad  thaat  croaaea  upon  it ;  yooaaid 
AlUoMndo  took  it  away  with  bim  in  order  to 
caofute*  Iknowbabadit;  I  douHknow 

whatbai  ba  took  it  away. 

Had  the  governor  any  raaaaa  la  apprebgnd 
that  tboaa  aaoMa  at  the  batlom  of  that  oienio- 
rial  ware  aat  ^  tbere  by  tbo  peraooaF— Yea, 
ha  bad  maoB  to  believe  k 

Did  ha  eoquifa  faito  it  F—Yea. 

What  waa  tba  reaolt  of  bia  aoqohjF— Tbo 
mart  mada  to  bim  waa,  tbat  a  eartain  aomber 
or  thair  namca  ware  ahaoiuteiy  forged ;  tbat 
the  baada  of  atbera  were  obtained  under  a  aop- 
^aaitiao  that  tba  OMmorial  related  to  oil. 

Coarf.  Yooaaidjaatnow,tbatupooa8trtct 
aaaaiirytbcffe  did  aat  appear  above  one  in  ten ; 
M  yoo  yaoraalf  oiaka  oiqutry  of  what  waa  the 
paawal  aaoia  of  Ike  bbabitanta  t-^A.  To  every 
My,  aqd  with  every  body  tbat  could  poanUy 
giva  pa  iaformatioa;  and  frum  the  general 
•aofarmllao  I  bad,  il  did  not  appear  to  me  that 
iktrnwrn,  I  mjgblaay  aaa  ia  twaoty  tbat  aver 
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wiibad  It ;  aad  it  woaM  be  worth 
ahlp'a  atteatian  la  aee  what  tbeaa 


im 


Omri.    Then  by  the  goocral*i  dKrectiao  yoo 
made  the  atricteat  enquiry  yoo  poaaMjf 


to  aee  what  the  aenae  of  the  people  aaigbl  baw 
and  did  not  find  above  one  in  ten  tbat  wIbIm 
for  tbia  alteration  tbat  Fabngaa  deairad  F—il.  i; 
according  to  my  own  opinion,  give  a  gioal  ol» 
lowaace  when  I  aay  that 

Did  you  inform  the  governor  of  tbb  f— 4 
I  uae  the  word  report,  1  dooH  mean  an 
atory  picked  up  from  one  or  other,  hat  a 
tary  term,  an  aoawcr  to  the  enquiriea  owia  by 
tbegovcmor. 

T^ea  tba  inteHigeoce  yoo  conveyed  la  tho 
general  waa,  tbat  the  opinion  of  ay  for  tho 
greater  romority  waa  againat  tbia  Fabcifaifli 
deairaF— Ah  aloMat:  I  aave  my  aath  by  aaj* 
mg  aloMWt,  hot  there  waa  aloioat  all. 

John  PUydd  awom. 
Examined  by  Seij.  WmUUr. 

Q.  Yooweraaid-de-cimplogaooralBIaalyO| 
I  believe  F—* J.  Yea. 

Upon  the  9tb  of  September  1771,  giva  ao 
account  of  what  you  know  of  tbia  aflur  whao 
Fabrigaa  caoM  la  the  govemor'aF— He  aahad 
aw  to  aee  the  gotaiior  in  the  asonifaif •  I 
lold  bim  he  could  not  then  aee  tbo  go» 
vemar,  hot  I  waa  aid-do  camp  to  tho  fa> 
vemor,  and  any  Avoor  or  any  thing  ba  had 
for  tba  goveraor  I  waa  roMly  to  raoiiva. 
Afler  a  KtlM  beaitatioo  be  gave  me  a  paper,  a 
memorial:  badeairedattheaanMtiaMl 
inform  the  governor  tbat  be  aboald 
oast  day  for  aa  anawer;  be  aald  ba 
cooM  accompanied  by  tOO  or  S50  of  tbo 
bitaataofStPbtlKp'a. 

Two  boodied  or  fSOF— 1  daoH  anellj  lo- 
member  the  wordf . 

Waa  tbat  all  the  cooveraatiao  yoo  hod  wUi 
bim  F— Yea.  I  immediolely  acquaioled  tto 
governor  with  tbia  meaeage:  I  read  tbo  aM» 
BMNial  to  tbe  governor  immadiatety,  aod  la* 
formed  tbe  ffovemar  of  what  be  bad  aaid  la 
me.  I  tbiaK  it  waa  tbat  day  tbo  gavaraar  aaol 
to  tbe  field-officara  of  the  garriaon  and  to  the 
commandiiig  officaia  of  the  corpa,  to  oieat  at 
bia  booae  too  next  day,  in  order  tbat  th^ 
might  be  wHneaaea  of  the  manner  in  which  he 
aboold  racaivo  tbia  Fabrigaa  and  tbe  people  he 
meotiooed  to  come  alo^  with  him.  Oolj 
foor  men  came  tbo  next  day,  and  braoghta 
memorial. 

Were  any  of  the  commanding  oflkcra  there  F 
—Yea ;  I  think  all  the  commanding  offiecn 
were  there  when  theae  men  came. 

What  were  tbe  aenae  of  the  eomomadiar 
officeraF— I  think  the  aenae  of  tbe  commaao- 
ing  offieera  waa,  thai,  in  abort,  tbia  man  ahooM 
be  taken  up. 

Wby  would  tbey  take  bim  up  F— Aa  a  trao- 
hieaome,  arditiooa,  and  dangerooa  peraoo  ia  tho 
iaiand.  The  governor  mentiooed  In  me,  that 
be  bad  cooanlied  tbe  chief  Miaei^  jodgaa  of 
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^hm  klaaa*  I  know  h«  Ud  eoma^M  Ibaom 
whiek  •orroboffAtad  the  of^ion  of  Um  fi«ld- 
afiofrt  that  wen  tbtre  attending. 

Who  it  this  Mr.  Fabrigat?— An  kthaUlBnl 
if  Um  armMl  of  8t  PbUlip^s. 

Of  tkat  diatriel  that  does  not  bdonf  to  tbt 
foar  where  there  are jarati  P—YeOt  and  laokiat 
hj  the  glada  of  the  fort. 

What,  haa  he  them  pny  prapenj  r^Bk 
father  it  ali? e ;  he  takea  eare  of  hit  fiuher'i 
▼ioeyardty  I  heUe?e.  Thalia  al|  iha  pr^pnty 
konaa. 

That  it,  the  Ubertyof  woridngm  hitfiuher'a 
iinjmrd  ?— I  belief  e  to. 

What  tort  of  a  oharacter  doea  hebwrthenP 
«-He  it  generally  auppoaad  to  be  *  taditjont, 
Inrholent  aaan ;  that  ia  the  gneral  chanoler 
of  the  man.  General  Moetyn  ia  Tery  fiur  from 
being  a  tyrannical^  overbearing  man.  I  had 
Bore  opportonity  of  knowing  him ;  I  tarred 
immediately  under  him  the  greatctt  part  of  the 
lattwar. 

A  man  of  temper  and  humanity  P— Yea, 
very  much  to. 

CroM-ezamhied  by  Mr.  Lee, 

Q.  Yon  were  aid-de-camp  to  general  Mot* 
tjn  ?-^A.  Yee. 

Do  you  remember  Fabrigaa  declaring  that 
next  day  he  would  come  accompanied  with 
^SO  men  ?->-Yet. 

Do  you  know  whether  there  had  not  been  a 
ditpute  amongst  the  iohabitaattt  and  upon 
which  tide  there  was  a  m^iority,  whether  for 
the  new  or  old  regulalions?— 1  cannot  tell. 

What  were  these  250  men  to  come  for?— I 
imagined  it  was  to  gite  weight  to  the  petition. 

Do  you  coDC6i?e  that  the  olyect  of  Mr.  Fa- 
brigaa was  to  bring  200  or  250  men  tlial  were 
of  his  opioioD  to  give  weight  to  his  requeat?— 

My  learoed  frieod  tlioof^ht  he  meant  to  at- 
tack the  garrison  of  St.  Phillip's,  You  did  not 
apprelieo<l  he  meant  to  take  the  garrison  of  St. 
Pliillip's,  that  stood  out  agsiost  the  whole  force 
of  France  for  a  considerable  time,  and,  by  the 
hje*  might  have  stood  out  a  great  while  longer  ? 
YoM  did  nut  understand  that  he  was  to  come 
It  the  head  of  these  armed  peasants  ?— Not  of 
nrmcd  peasants. 

Camri.  You  spprehend  he  was  to  bring  tbcte 

ale  to  shew  there  were  to  many  people  to 
hit  petition?—^.   No;  J  apprehend  he 
It  a  mob  that  would  breed  confusion  in  the 


garrttOB. 

Wlieth^  you  understood  that  he  meant  to 
bring  theta  200  people  to  occaaion  and  raiae  a 
tnmult,.  or  whether  he  meant  to  bring.so  many 

rple  to  shew  they  favoured  hit  petitHW  N— 
many  people  together  in  a  gamton  would 
broad  confusion. 

Qmri.  What  did  you  underttandP— il.  I 
nally  tlioiight  he  meant  to  give  weight  to  hit 
petition. 

Had  you  heard  at  the  time  that  Fabrigaa 
tpok«  or.  bringing  200  or  260  of  bis  friendt— 
tad yoahaaff£orany  ditpntn^. wbather there 


[IM 

wore  move  of  CM  npinioD,  or  iMia  ^  the  oflar ; 
or  had  it  been  atterted  that  the  people  in  ge« 
■eral  of  the  ana?al  of  St.  Phittp't  were  eon- 
tenting  to  the  now  regnhitaontf^I  think  thtf 
people  in  general  wiabed  to  ham  the  oid  refB« 
btion  eon&Nied  i  J  look  it  in  thallight 

What  4q  you  naean  by  the  old  pntlsmf  the 
eiittom  Fabrigaa  contended  for,  widar  tht 
orderof  oouncu  in  1769?— Yea. 

I  dare  aay  thoaejoant  will  ool  nckaowled|gi 
that  you  mean  that 

Seirj.  Dtm.  No  more  he  doea. 

Cairt.  l5o  yon  bmob  by  the  oM  cntlam» 
that  wbioh  waa  aatlled  by  got emer  Johnatei  f 
— il.  I  do;  itwat  tome  yeara  before  general 
Motty»  caflbe  to  tht  ithind. 

Court,  Or  do  you  mean  a  ontlom  thai  wai 
befom  the  order  of  1762  ?— il.  1  do  not. 

Mr.  JCm.  Then  am  I  to  underhand  yow,  thai 
yon  thank  the  mi^ty  of  people  were  againti 
tho  opinion  of  BIr.  Fabrigaa  F—il.  Thatitmy 
opmion. 

Do  yoo  recollect  that  having  been  alledged 
to  governor  Mottyn  at  the  geiMral  opinion  P-* 
Yet. 

Do  YOU  recollect  tihat  having  been  alledged 
to  Fabrigaa,  that  tho  popular  opinion  wai 
againtt  him  ?-— I  donH  exactly  recolket. 

Don't  yon  recolleoi  that  the  very  end  he 
had  in  view,  and  profcatsd  to  have  In  flew,  kl 
bringing  a  number  of  h'lt  friends  and  a  nnaa* 
ber  of  people  concerned  in  vineyards  to  preteni 
tbit  memorial^  was  for  the  porpiiee  of  eonvfoc- 
ing  the  general  that  a  majority  of  people  weri 
with  him,  and  not  againtt  him  ?-*l  tnppota  he 
must  mean  ao. 

Did  not  you  nnderttand  him  ao  at  that  tiat^ 
when  he  talked  of  bringing  a  memorial,  and 
coming  accompanied  by  200  or  260  umu  f  Did 
not  yon  understand  him  to  mean  that  aoch  a 
number  of  people  that  were  concerned  in  tho 
wine  trade  and  in  the  produce  of  vineyarda 
would  come  and  signify  that  to  be  their  inten- 
tion ? — Certainly  be  meant  so. 

Were  you  present  wben  the  four  moAi  not 
the  200  or  260,  came  with  the  memorial  sign- 
ed by  olhertP— I  wat. 

Wat  that  memorial  ever  in  ^^our  handa ?— I 
don't  remember  ever  having  it  in  my  handa.  I 
taw  it  in  colonel  MaokelhMr't  band,  tho  chief 
engineer,  when  he  quettioned  them  abont  it| 
and  thete  very  ueeple  teemed  shocked  when 
he  explained  to  them  tho  lenor  of  the  meoMrial* 
It  was  wrote  in  £nglisb,  and  they  teensod  not 
to  understand  the  import  of  it. 

They  were  MinorquinaP— Yet. 

Can  you  tell  me  what  number  of  aignatorco 
were  in  lliat  memorial  P— I  cannot  guest,  at  it  i 
I  should  think  much  aboot  60  or  60^  bnt-oan- 
not  flruett. 

You  did  not  count  them  at  aU  P— No. 

Robert  flauiiontwem. 
Examined  by  Mr.  BiUier. 

You  were,  I  htliove,  Ihrt-aiBtttaBl  al  thia 
timaP— Ytf. 
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Wtt  any  tpplicttioa  mtde  to  yon  bj  the 
cifil  niBiriotrotet ? — Yet;  tlie  mintatlapb  of 
8t.  Pliiliip'i  came  to  me  on  the  lOih  or  11th  of 

alemli^r^  aod  loM  roe,  U|Mhi  readinif  some 
VB  of  geiiermi  Mostyn,  that  FaliHifaa  said 
he  would  come  with  a  mob,  and  aaidlhey  vrrt* 
Biill  and  void|  and  they  would  tee  better  days 
to^morrotr. 

Mr.  Peckham.  You  oeeil  Dot  mention  what 
the  mitalasta|ih  told  yon  ;  Ihfet  it  not  reipalar. 

Cimmelfor  Defendant,  That  it  the  regular 
IDetlio«l  there. 

Mr.  Peckham,  It  may  be  ref^olar  there,  hut 
it  ia  ?ery  irregular  here,  and  cauntit  be  admitted 
as  evidence, 

Mr.  Ju»t.  Gould.  I  should  be  glail  to  know 
bow  the  ^nterour  can  l>e  apprised  of  any  d«n- 
fer^  uiiIms  it  is  by  ooe  or  uih<  r  of  his  offireni 
inKirmioir  him  there  is  likely  tn  be  sui*h  ami 
•uch  c  thing  happen  ?  I  suppose  he  gives  the 

£i«ernorao  account  of  w  hat  tie  lias  lieani,  then 
e  governor  makes  an  c-nqniry  into  the  matter. 

Mr.  Peckham.  Hearsuy  h  no  evid«*nce. 
BesKhv,  the  mustastaph  is  an  interesteii  and  a 
prejudiced  |.erbuii ;  at  Icokt  lit*  a|ipears  so 
throughout  the  diflerent  parts  nf  tliis  caii«e. 
Now  can  what  he  has  said  in  Minorca  to  this 
witness  be  admitted  aa  evidence  hereP  The 
mustastaph  is  living ;  why  don't  tliey  produce 
bim  r  If  thev  had  Woogbt  him  here,  we slioold 
bave  his  evidence  on  oath,  and  could  cross-exa- 
mine him  to  the  facts. 

Camri,  We  do  not  Uke  it  for  granted  that  it 
is  really  so ;  only  that  this  gentleman,  hearing 
€f  this,  tells  the  ^^vernor. 

Mr.  Lee.  It  is  no  evidence  of  the  fact:  if 
you  mean  it  only  as  a  report,  we  do  not  ol»|ect 
to  it. — A,  The  mustastaph  told  me,  that  upon 
ffivin^  out  some  orders  to  the  inhabitants  ofSt. 
Pbilliji*s,  aome  orders  relative  to  the  selling 
wine  in  St.  Philliu's,  he  came  with  a  mob,  and 
•aid,  <«  It  is  nail  and  void,  and  we  will  see 
better  things  to-morrow."  He  further  said, 
that  if  there  were  not  some  immediate  measures 
taken  with  this  Fabrigas,  he  was  afraid  of  the 
coDseqnenee,  the  rising  of  the  |>eople. 

Thu  was  enoogh,  I  should  think,  to  give  an 
alarm.  Did  you  acquaint  the  governor  of  it  ?-^ 
Yea,  I  did. 

What  was  done  after  that  f  Did  the  gover- 
kor  call  you  together  f— I  was  not  pnvy  to 
what  the  guvemor  diti  in  consequence  of  this ; 
my  post  was  two  miles  off. 

Omrt.  Gentlemen  of  the  jury,  then  all  this 
comes  to  nothing ;  be  proves  no  'fact — 

Set}.  Davy,  No:  this  is  to  introduce  the 
next  evidence,  of  the  governor  summoning  the 
officers  together. 

You  knew  this  Fabrigas ;  what  was  his  be- 
haviour in  the  nbnd  .^—Extremely  troublesome, 
as  was  represented  to  me :  there  never  was  any 
objectioo  to  governor  Johnston's  regulation  till 
by  this  man.  Governor  Johnston  did  this,  be- 
cause the  wine  used  to  turn  sour,  by  every  body 
being  allowed  to  sell  wine  at  a  time :  they  dis- 
traawd  one  another  by  opening  too  many  casks 
at  a  tint.    The  general  made  tbia  regttlatkw^ 


in  order  that  no  more  might  be  opwrf  at  • 
time  than  conld  be  auld  before  it  was  i»ur. 

Cvurt.    1  cboMP  to  bear  the  reason  aad 
dation  of  the  regulalinn. 

Q.  What  is  like  couseqnenee  of  that  ai 
the  soldiera  T-^A,  Dtsordera  of  difiereol  kittdii^ 
fluxe<i  and  the  like 

Ctu^t.  There  being  no  celhirs,  1  anppoH 
thf y  couM  only  buy  from  haiMl  to  mouths— if. 
In  'general  iliey  are  open  sheds ;  tbey  ai« 
hanlly  better  than  sheils. 

Q.  Did  that  produce  any  disagrccmcflla 
among  the  iielteni  themselves,  that  iliey  nadat 
Kold  each  oiber  f-^A.  Some  poor  people,  that 
livd  but  little  wine,  were  almost  starved :  Iba 
sevi^alyearK  aher  i{Ovemor  JohnMon  made  thii 
regulatHiu,  there  never  was  known  to  be  aeaA 
sour. 

Ciiuri.  i  was  rather  apprehensive  that  thii 
might  enhmice  the  prict*. — A.  The  price  wai 
ueter  raifteil  ufiiKi  that  account. 

Mr.  Bulitr.  There  was  an  afforation  price. 

Mr  Lee,  Yes;  b'lt  this  was  a  liberty  of 
sellinfiT  Mow  it  --/l.  The  towu  of  8l.  PhilftpHi 
w«h  diviiletl  intt»  tour  dit laions,  and  tour  pcopla 
used  to  sell  ai  a  time. 

Colonel  Patrick  Mackellar  sworn. 
Examined  by  Serjeant  Dory. 

Were  you  at  the  garrison  in  Minorca  m 
1771?— Yes. 

Did  you  know  Mr.  Fahrisras  before  the  tiaie 
of  Ilia  being  appreheuded  ? — I  have  known  him 
hv  character  a  great  n  bile ;  they  called  him 
Red  Toney. 

You  happenrd  to  say  you  knew  him  by  eha- 
racier;  what  was  the  character  hebore?—- A 
very  bad  one  ever  since  I  have  been  in  the 
island,  and  for  some  lime  before. 

Of  what  sort? — He  was  seditious, trouble* 
some ;  a  drinking,  gambling  lellow ;  ami  up  of 
nights  wilh  low-life  people ;  and  he  kept 
women. 

in  short,  he  is  a  man  of  an  ordinary  cbnrae« 
ter  .'—Yes. 

But  the  character  that  I  wanted  chiefly  le 
l»e  informed  about  was,  concerning  his  «lir-di* 
ence  to  government,  whether  he  is  a  turbulent 
man  f-*l  have  had  many  compiaiiita  of  him 
from  two  miiHtaMaphs,  when  1  ha»ebeen  vwa- 
manding  officer  of  the  garrison. 

How  long  have  you  been  there? — I  waa 
of  the  first  that  went  there  when  tlie  i 
waa  restored  after  tlip  last  war,  and  bad 
there  a  good  many  years  belore.  I  went  flrst 
in  1736,  and  left  it  in  1750.  I  went  in  May 
1763,  and  remained  there  till  Mav  last. 

Then  you  must  be  pretty  well  acquainted 
wilh  the  laws,  and  government,  and  coaatitatioB 
of  this  country  ?— I  have  a  good  deal  of  know- 
ledge of  it,  as  much  as  a  military  man  eaa 
have :  we  cannot  study  these  things  as  lawycm 
do. 

Pray  is  tliere  not  a  district  tbey  call  by  the 
name  of  tbearraval  of  8t.  Phillip  a  f—* Yea. 

Dow  far  ia  that  ?— It  ia  eaoMM  by  a  liaa 
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Wall  on  one  iul«,  tnd  niiTODiided  bj  water  on 
tlie  other. 

PreUy  near  to  the  fort  f— Within  a  moalMt* 
abot 

This  district  within  this  line  ia  called  the  ar* 
ra?al  ofSC.  Phillip's  N-Yea. 

What  do  vou  mean  by  the  word  royalty  f— 
It  ia  wliere  the  gOTernor  has  a  gfreater  power 
than  any  where  else ;  where  the  jadges  of  the 
island  cannot  iDterpooe  their  authority  or  power, 
but  by  his  permission ;  and  people  of  the  arra- 
▼al  faiaTe  particular  pririlegea  on  thatacoonnt 
The  jndgea  cannot  con?ene  any  person  to  ap- 

Ear  before  them,  but  by  the  go? emor'a  appro- 
tion,  within  the  arraral. 

It  b  not  so  in  the  other  parts  of  the  iaiand  P 
—No. 

You  bare,  I  beliere,  in  the  other  parts  of  the 
ishind,  officers  called  jurats? — Yes. 

Is  there  any  auch  in  the  arraral  P-^No  ;  tbe 
mnstastaph  is  the  only  roa|pstrate  there. 

Then  there  ia  an  officer  within  thia  royalty, 
within  this  arraral,  called  a  mnstastaph,  who 
b  the  only  magistrate  there?— Yes. 

In  other  parte  of  tbe  iaiand  there  are  other 
roaeistrates  of  different  naroea,  jnrate  and  ao 
forth?— Yes. 

Whom  is  the  mnstastaph  of  the  arratal  ofSt. 
Phillip's  appointed  by  ?— The  gof  emor ;  or  com- 
mander in  chief,  when  there  is  no  go?emor. 

Doea  he  displace  him  at  hia  pleasure? — ^Yet. 

What  is  the  office  of  mustastaph  ? — He  takes 
care  of  the  weighte  and  measures  of  marfcete ; 
takea  an  account  of  all  the  wine  that  is  made, 
and  of  the  expenditure  of  the  wine ;  and  settlea 
any  little  disputes  among  the  inhabitents,  in 
what  the]r  call  tbe  6rst  instance. 

What,  ia  that  with  regard  to  the  afforation, 
or  aettling  of  tbe  price  of  the  wine  ?— That  ia 
done  by  tne  magistratea  at  Mabon.  The  ma- 
gistratea  of  Mahon,  as  they  do  erery  where 
else,  set  a  price  upon  the  wine,  which  they  call 
an  afforation  or  market  price,  and  the  arraval  of 
St.  Phillip's  is  always  ruled  by  the  afforation  at 
Mahon ;  the  magistrates  at  Mahon  do  not  put 
tbe  price  upon  it,  but  it  is  always  adopted. 

Who  ia  the  officer  that  in  point  of  form  aettlea 
the  afforation  price?— There  are  different  pricea 
in  different  terminoa,  but  that  ia  governed  by 
the  price  that  is  fixed  at  Mahon.  Mahon  ia  tbe 
nearest  district  to  St.  Phillip's. 

Who  is  the  person  that  m  point  of  form  does 
80  adopt  it? — The  raustasteph  ia  the  officer 
that  does,  and  he  only  signifies  what  the  price  is. 

He  is  tbe  trumpet,  tbe  mouth  by  which  they 
understand  what  is  the  affi>ration  price,  he 
hring  regulated  and  goreriied  by  the  affinra- 
tion  at  Mahon  ? — Yes ;  tbe  price  that  is  paid  at 
Mahon  is  always  paid  at  St.  Phillip's. 

What  ia  the  general  law  ?  Are  the  Minor- 
^uins  goTemed  bv  tbe  English  or  Spanish  law, 
or  what  aort  ? — ^They  always  plead  the  Spanish 
laws,  as  it  was  settled  by  the  treaty  of  Utrecht ; 
but  when  the  English  laws  are  convenient  for 
tliem,  they  plead  them. 

So  that  which  is  con?enient  they  will  plead, 
IhoM  that  are  moat  siHtable  pu^ Yet. 


But  which  is  the  law  that  most  preraila  P-~ 
The  Ghianisb  htw.  When  the  isfamd  wasgirea 
up,  I  beliere  notbinff  at  all  waaa^tlal  with  n* 
latMNi  to  them,  and  therefore  we  were  nop- 
poaed  to  receif  e  them  upon  the  aame  ibotin|^ 
that  the  French  bad  them ;  hut  ainee  that  time 
tliey  made  intereat  at  home  to  raatore  to  them 
the  same  laws  and  pririleges  that  took  plaon 
before  the  islaiid  was  takeui  that  is,  tlie  Spa- 
niah  lawa. 

Were  you  there  when  the  phice  waa  taken  by 
tbe  FVench  ?«~No ;  I  was  in  America^ 

Pray  what  la  the  tamper  of  the  Minoronina  in 
general  P  Are  they  well  affiwted  to  the  Ei^giiiak 
gOYemmentP— Some  are  rery  well,  1  bdKete; 
others  are  not  ao. 

Pray  do  yon  remember  the  occasion  P  wern 
yon  one  of  those  that  were  inrited  to  meet  go>* 
remor  Moatyn,  whh  the  other  gentlemen,  nmNi 
the  oocaaion  of  beiog  consulted  about  Mr.  Fa- 
brms  P— I  was,  once  or  twice. 

Had  yon  been  acquainted  that  it  waa  a  raat« 
ter  of  pnhlic  tiotoriety  of  what  had  happened 
with  regard  to  Fabrigaa  ?— I  hare  been  at  tbe 
praaenting  se? eral  memorials  to  the  governor. 

DM  yon  hear  of  the  report  of  wh£  had  pre- 
vailed, the  general  talk  of^the  phu^P— Yea. 

What  waa  the  universal  opinion,  if  there  wan 
but  one  ?  or  if  there  were  variona  opinHNM^ 
what  waa  the  opinion  of  yon  and  the  reat  itf  tbn 
gentlemen  that  were  called  In  ? — ^The  opinioa 
of  tibe  other  gentlemen  aa  well  aa  my  own 
waa,  that  he  waa  a  verjr  dangerona  and  troa- 
blesome  man.  By  hia  former  htatory,  and 
from  aome  aneodotea  of  tboae  timea,  H  was 
thought  a  very  unsafe  thmg  to  let  him  be  at 
liberty ;  that  it  wouM  be  a  ri^t  thing  to  take 
him  up,  and  liring  him  to  pumahment,  leat  be^ 
who  was  a  man  very  likely  to  be  practised 
upon,  wonld  take  other  measurea  productive  of 
mischief. 

What  was  agreed  upon  ? — It  was  in  looon 
conversation  thought  best  that  be  should  be 
banished. 

According  to  the  practice  of  former  times,  do 
you  remember  a  practice  of  that  kind  bavingf 
been  done  ?— I  have  heard  of  several ;  when 
the  English  were  in  possession  of  the  island,  at 
well  as  when  the  Spaniards  were. 

Mr.  Lee.  This  is  proving  a  preaoriptkMi.^-> 
A.  I  teltyou  what  I  nave  heard. 

Serj.  Ulynn,  It  is  impossible  that  it  can  be 
admitted :  if  he  bad  known  an  instance,  he 
might  have  mentmned  it. 

Court.  It  is  one  question,  whether,  according 
to  the  exi^noe  M  the  case,  tbe  general  might 
indict  this  bamshmeni  ?  and  another  thing, 
whether  it  is  the  ordained  law  established  itt 
such  a  case  to  be  applied  to  such  behaviour  P 
Now,  if  you  go  into  a  usage  of  that  kind,  yba 
roust  prove  particular  facte,  not  produce  thia* 
gentleman  to  aay  he  has  heard  sucn  things ;  it 
does  not  follow  from  hence  that  this  mi|^t  be 
the  proper  punishment. 

Sen.  Devy.  You  have  known  general  Mea* 
tyn,  I  believe,  a  great  while  P — A.  On\y  aincn 
he  becimn  gofciaor  of  the  iakmd> 
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I  wiihtokiiowof  Tou,  wbalitUiehafMler 
sod  behAf  ioor  ?---I  alwijB  faeftfd  a  charftdtr  ol 
Urn  M  a  f^oA  oflker,  a  poKte,  well-bred  man, 
Ibaft  earned  bia  oomiiiaiid  io  the  geoteelert 


la  bea  mao  of  hamaaitjr,  or  rather  ferocitj  f 
•—I  always  oodentood  him  to  be  a  man  of 
great  humaDitj. 

Croia- examined  by  Mr.  IdK, 

Q.  Yon  tay  the  general  opinion  of  the  field- 
officera  waa  asked,  of  which  you  are  onef^ 
4.  I  do  not  belie?e  the  general  opinion  was 
«ikcd;  I  b^ie? e  it  was  prirate  eon? ersation. 

Did  general  Moatyn  then  call  for  your  opi* 
nkm,  or  the  opiuion  of  any  other  general  offic^^ 
tottching  what  he  ahoukl  do  to  Fahrigaa? — 
Afterwarilf  we  thought  upon  the  sobiect* 

After  the  man  was  gone  to  Carthageoa? — 
The  same  day,  perhaps  an  hour. 

The  same  day  you  were  amemhlcd  there?— 

Yes. 

The  day  that  Fahrigas  had  spoken  of  as- 
sembling a  number  of  his  friends  together,  the 
general  sent  to  coot ene  a  bod  v  of  you  ? — Yes. 

Couri,  You  were  a  field-omctr  T—A.  Yes. 

Did  you  and  the  other  field -officers  meet  to- 
gether at  the  got emor*a  ?-* We  came  there  by 
Cia  order,  by  his  desire, 

Q.  He  propoeed  to  yoo  then  for  yonr  opi- 
Bion,  what  ahonld  be  done  with  this  man ;  and 
Tou»  partly  from  the  former  history ,  and  partly 
mm  modem  aneedoiesy  thought  ne  should  m 
hanishcd?— J,  Yes*  1  did  so. 

That  was  the  ground  of  the  aocnsation; 
ibrmer  history,  and  late  anecdotca?— Yes. 

Court.  I  snail  certainly  hear  his  Of  idence,  if 
woo  a^  him  the  rootires  and  grounda. 

Mr.  Ice.  1  only  ask  whether  I  bad  taken  U 
ijgfat. 

Court.  Did  not  yon  object  to  enquiring  into 
ibrmer  instances  of  banishment? 

Mr.  Lee,  Ne;  be  has  spoken  of  former  in- 
■tancesof  bad  conduct  in  Fahrigas. 

Q,  Did  any  of  yon  propose  to  the  genen], 
«r  did  he  propose  hiouelf,  to  have  any  trial  of 
this  gentleman  before  his  banishment  ?— it.  I 
believe  be  never  did  propose  that ;  for  the  judges 
there  gave  it  as  their  opinion,  that  that  waa 
lodged  entirely  in  the  govemor'a  own  brsast ; 
two  of  them  partictUariy,  thai  it  was  entirely 
in  bis  own  breast 

And  needs  no  trial  at  ail  ?—l  do  not  know 
that  there  was  any  form  of  trial  there. 

Yon  heard  of  no  trial?— I  beard  no  trial 
mentioned.  • 

Yon  tell  me  the  opinion  of  the  fidd-offioen 
waa  this?— Yes. 

As  I  don^t  know  exactly  who  all  the  field- 
nflken  were,  and  aa  I  wish  to  deliver  as  many 
of  them  as  I  could  from  the  imputation  of  that 
opinion,  pray  did  major  Morton  concur  in  that 
opiaion?— I  do  not  remember  particnlariy 
whether  he  did  or  not. 

8er).  Dffsy.  That  ia,  whether  he  wu  there 
«r  not  ?— J.  He  waa  there,  but  1  do  not  remem- 
ber what  bia  o^aion  waa  npoB  tbnoccawNi. 


Then  yoo  cannot  take  iipoo  yoo  lany  wl 
ther  it  waa  a  majority  or  opinioo,  or  i 
mity  of  opinion? — A  majority  of  ooioioo.    I 
believe  there  might  be  a  diiTerenee  or  opinioo. 

Do  you  know  a  colonel  or  a  n^yor  IH|bj  ; 
I  do  not  know  what  rank?-»Maior. 

Was  be  thera?~Yea. 

Did  be  concur  in  that  advioc  to  tho  fOfot* 
nor?— Both  the  gentlemen  are  bora,  nod  oao 
tell.  We  were  tslking  among  one  ooottMri 
oar  opinion  was  in  genml. 

Those  that  chose  to  give  an  opinioo  io  ftp 
vour  of  banishment  gave  it,  and  tnoae  of  ao^ 
ther  opinion  either  might  give  it  or  wera  silent? 
— it  was  not  talking  of  gif  ing  an  opinioot  bol 
talking  of  the  man's  case,  awl  what  ought  la 
be  done. 

Then  you  cannot  tell  what  number  diaaeolad? 
—No. 

Court.  Were  there  any  of  the  field-oSosfS 
present  that  did  disaeut  to  it  ?— il.  I  do  not «» 
member  that  any  did  inde«d. 

Edward  Blalunejf  awom. 
Examined  by  Serj.  Barfsnd. 

Q.  I  believe  you  officiated  as 
general  Blakeuey? — A,    Yea;   I  waa 
about  seven  years. 

What  sort  of  power  does  the  governor 
dso  in  the  arraval  of  St.  Phillip's  ?— T 
no  writ ;  nothing  can  be  executed  then 
out  bia  oommissuMi. 

What  authority  doss  he  execute  ibcraf— • 
An  absolule  authority ;  it  is  a  royalty. 

Hafe  you  known  any  instance  of  people 
being  sent  out  of  the  arrafal.' — A  few  moolba 
after  general  Blakeney's  arrival,  lie  liaoishrJ 
two  Franciscan  friara  immediately  by  bia  own 
authority. 

Wbeie  did  he  seod  them  to?— To  tbo oio- 
tineuL 

Court.  Into  Spain  ?— j1.  I  cannot  tall  «bo> 
ther  to  Spain  or  Italy. 

Q.fromJury.  Was  it  in  peace  or  war  tUa 
bsppoied? — A,  In  peacetime.  Theyfooodlbo 
way  Io  Rome,and  coaspbuned  to  the  gmmal  of 
the  Franciscan  order,  who  correspeodod  with 
the  general  upon  the  sulyfct.  Several  IsMcn 
passed ;  and  general  Blakeney  wioto  io  aof 
of  bis  letten,  if  they  did  not  behave  bcHor  for 
the  future,  he  said  be  would  baoisb  oM  tbo 
Franciscans  out  of  the  island,  and  nuko  hor- 
racka  of  their  convent.  Intercession 
for  tliem :  they  asked  pardon  for  Ibo 
they  bad  committed,  and  upon  a  momIbo  of 
behaving  well  they  wera  allowea  to  oono 
back. 

Did  yon  over  hear  that  the  power  of  tho 
governor  upon  that  or  a  like  occasion  woe  orar 
called  in  question  in  the  isUnd  ?— No ;  I  took 
it  for  granted  it  was  banded  down  by  tboSpo* 
nish  governor,  and  they  wera  govonmd  by 
Spsnish  laws. 

Are  they  governed  by  Spanish  lawa?^Yo& 

We  ara  tAd  the  amval  m  a  diolioot  jorio- 
from  tbo  rcttof  tbo  iaiaod,  and  Ibmo  is 


I4i  j  Fabr^  v.  Moi^. 

M ;  h  ii  viuia  suD-i^  of  ibe  Ritt.  n* 
jndgM  htve  appltM  to  an  to  abtHo  Inve  flir 
dttm  to  Mccato  writ*  io  tho  unvil. 

1 4nat  kN»w  wbMbcr  jm  icawntbor  uy 
vllwr  imliiicao  of  bwuthnml  but  tbcoo  tm 


Tm; 


araprieft.  I  wHI  Ml  you  ■bo(4j:  the  com 
mi  Ibia,  Four  re^meDli  wera  otnl  oot  by 
the  Ule  kiBf,  M  nlwre  four  regimcal*  tbtl  hkd 
been  ■  (oof  tiina  then  io  lh«  gnt^aaa.    Tin' 

cicMure  belonging  to  tbe  four  TC^meDli  then 
then :  Aej  bnd  been  nwBV  VMtB  in  dw  Mud. 
A  report  dm  Wen  mitfe  tohim,  that  ■  (hngfatrr 


of  oaaofthennlitary  peoplema  nriMhtr.  An 
Oiqiiiry  wu  mide:  the  wu  protod  to  be  hit 
in  ibe  pottwton  of  ■  priett.  Tbe  prie*t  wh 
called  upoo ;  hr  denied  knooing  any  thing 
nbout  b«-,  or  of  her.  He  wu  bronght  before 
tbe  gOTHnor ;  be  ^*e  bail  of  two  people ;  (tbii 
wn*  a  mIKltry  affitiT  entirdy)  ud  not  dty  he 
waa  de«red  n  pioduee  her.  Be  did  not.  The 
gorentor  embaTkcd  liiin  directly,  and  Kot  bin 
on  board,  I  beliere,  in  the  lery  tranaport  that 
waa  to  carry  thit  young  woman  away.  ""*  ~ 
fleet  aailed  to  Oibrtliar;  and  application 


made  imnwdiately  to  the  governor  by  the  ma- 
giatmlMor  Habon,  and  by  the  refiginui  order, 
MugiuglbegoternorlororgiTe  him,  and  alay 
Mm  chip,  ui,  if  tbe  gOTemor  would  gire  leare, 
te  inn  iheiiirlm  board,  and  bring  back  Ibe 
niey  begged,  aod  petitioned,  and 


re  of  ber.    She  wai  a 


prajFcrf  the  goremor.  Upon  (bat  tbe  girl  wi 
aehvcred  up,  brought  from  tbe  Ticar-geni 
vbe  Kred  at  a  rcmoie  end  of  the  iiland.  _ ..  _ 
iraa  broaghl  to  ma.  IV  itary  abe  told  tne 
waa,  that  Ibe  Tiear-gHiarB]  had,  onl  of  charity 
and  conpaaaioD,  taken  —  "•■  '•—  *""  — -  - 
Tcry  pr^ty  girt  She 
tranaport,  and  aent  after  the  deet,  and  the  prieal 
wai  broogfat  back,  and  there  were  great  re- 
joieinga  upon  hii  arriral. 

JHr.  Zee.  Tou  know  bow  little  material  that 
d. 

Q.  Ib  what  office  were  yon  in  tbia  place 
A.  Secretary  to  tbe  governor  and  cooimander 
iK  efaief  bv  tiw  king'a  comminioa. 

When  did  yon  go  flret  ?— In  (he  year  1748. 

YoB  were  in  Minorca,  Ifaney,  wheoapnaitiv 
n  from  England,  (hat  if  any  friar  a 

'rr,notanBtiTeaftheirianii. 

■at  iiland,  ha  abould  not  be 
upon  itF  Do  yon  know  of 
any  lodiorderin  theflratplacef-  " 
aa  to  repeat  tbe  order. 

**  Tlial  in  caae  any  friar  of  the  Franniom 
order,  not  being  a  nilire  of  Hinorca,  bat  an 
idnerant  friar,  ahall  conoji  into  tbe  ialand,  be 


A.  D.  irrs.  [i4i 

Whtt  mt  the  priiHr— A  naliro  of  HiMMwa. 
And  tbe  friar  f— I  uadeiatood  Iheai  l»  bo  Mt^ 

UB  yoa  be  paaiite  ahonlthatF— 1  do  be. 
a  certainty  and  a  hot :  I  ana  mo- 
lally  certain  of  it;  I  was  notpimt  at  ifaaw 

m  that  m  have  forgot  oreo  that  aMh 
eiiatod,  liK  I  ramindad  yon  ?— I  bib 
■rat  dear  that  1  remembered  and)  an  enter  et- 
iiied  {  1  bare  been  over  a  grant  deal  of  graBiid 
dnoe, 

Waa  it  (be  nalnreof  ynnr  ofiea  to  MsnaM 
TOO  with  aH  tbe  ordera  of  (be  oodneil  of  Bags, 
nnd  F— It  came  tbmngh  my  bandi,  yet  rarj 
likely  and  probably  I  t'vrfOt  i(. 

But  yon  migbt  not  have  fbrgot  it  at 
ihe  fKvB  were  ordered  away  r 

Mr.  Ltt,  Tbia  waa  in  17S9.~A.  Hut  li 
long  lobaeqnent :  the  ahtr  of  tbe  tHar  waa  bi 
1T4S  or  1749. 

Serj.  BHrlmul.  Then  yea  admit  thtt  tho 
king  baa  a  right  lo  make  aucbordersr 

Seij.  Oiynn.  No;  tbe  cooncil  may  ntko 
foch  ordera,  but  we  do  not  admit  tbem  to  bo 
legal. 

Courf .  Tbe  cate  of  the  price!  waa  anM 
yeaTaaf\ertbecaaeof  (betwofnaraf — A.  Not 
a  great  while ;  about  a  year  I  bdiere,  aoBM 
meh  time:  itia  a  great  many  yearn  ago;  I 
oannot  be  poaitiTela  a  few  monthi. 

Captain  Jamet  Soluirt  awom. 
Examined  by  Hr,  Satjeant  Walker. 

Q.  I  think  you  are  a  natira  of  BiiBomaf— 
A.  lam. 

You  kaow  Hr,  Fabrigaaf— Not  rary  parit< 

"irs,-  ■ 

PhUUp' 
place. 

Yon  bare  aaeo  bim  there? — Several  timo*. 

What  aort  of  a  tamper  and  djtpoaition  baa 
ho  j—l  oaauat  anawar  very  particularly. 

Do  you  kavw  any  thing  of  bia  ganval  dM- 
f_-'      ■  *       ■ 


Soqeaot  B-rlmd.    1  have  a  vary  loBg  and 
iBpeclahlalHtafp«aMMhar«  to  apeak  to  tba 

'mMral  Hoal^n,  and  biagautkl 

r  aiwpaae  tbe  geallamen  ob  tba 
n't  oepnte  the  general  obaraaler 


>  nermitl 


there,  Sec."  You  don't  recollect  any  thing  of 
(hia,  or  that  it  waa  in  obedience  to  the  order 
of  coandl  that  tbia  Praocianh  waa  lent  away  ? 
So  you  forget  thta,  though  it  happeoi  unfor- 
tanatcly  when  the  governor  nbeya  Ibe  order  of 
bia  auperior,  that  it  now  to  be  quoted,  aa  a  pre- 
it  bia  om  regal  aolbeiMy  f 


other  aide  den' 

which  haa  bean  given  of  bim. 

Beijeant  Qfyn*.     I  iball  am  mai 
attempt  to  aipaiae  general  HooMro'i 
I  aiiall  found  myielf  upon  (ho  (aeto, 
Raphael  Prelo  iwora. 
Eiamiaad  by  Ur.  BmOef. 
{He  not  ipeaking  E^liib,  an  inlarpreHr  m» 
■worn.) 
Q.  Do  yon  know  Hr.  Fabrigaa  the  pWatiffr 
—A.  Yea. 

What  character  hu  he  bona  fbr  aoma  yeaia 
part  in  (he  ialand  of  Minorca  7  la  be  a  peaoe- 
aUe  man,  or  whatF— A  tronbleaoma  man,  that 
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do  you  mctn?— With  Uw  go* 


What 
TeniiBeot. 

Court,  The  qantion  iw,  «  bether  upon  the 
facts  and  circumsUDcrfl  of  tlie  irnniaciioD  it- 
teir,  the  ifeneral  waa  juatiftctl  in  what  he  did ; 
otherwise  they  may  empty  the  island. 

Mr.  Lee,    Vet,  this  iMland  of  all  the  people. 

Q.  to  Mr.  Wright,  Yuu  delivered  in  these 
difiereut  memorials  and  papers :  all  that  you 


1 


} 


Aujput,  1771.  '•  To  bis  eicellcacy  ImuImnmI- 
ll^eneral  Mostyn,  co?erniM'  and  coumBaodcr  ia 
cbiel'ofthe  island  of  Minorca,  The  hanibltf  Po- 
tition  of  the  under- written  inbabilants  of  iba 
suhurlisof  St.  Pliilli|i*s,  aliews,  That  diirioy  tba 
gOTernment  of  his  excellency  Ueutenant-fo* 
femur  Johnston,  on  account  of  some  complaiala 
that  were  m^de  concerning  the  dtreclioo,  aad 
selling  wine,  a  regulation  was  made  in  the  fid- 


delivered  in,  are  ihey  genuine  papers  or  copii^  \  lowing  manner :  that  the  suburbs  of  8l.  Pbil- 
^f  papers  that  were  presented  in  Minorca? —  ■  lip'a  nhall  be  divided  into  four  warda;   thai  tba 
A,  All,  except  the  last,  which  was  delivered  to 
the  general's  aid-de-ramp,  were  delivered  to 
me  i  that  is  endorsed  on  the  back 

Reads: 


"  To  bis  excellency  general  Mostyn,  go- 
vernor and  commander  in  chief  of  the  island  of 
Alinorca,  &c.  The  humble  Petition  of  Aotooie 
Fabrigas,  a  native  and  inhabitant  uf  St  Hidlip's 
in  the  said  island,  sheweth,  that  your  petitioner 
has  now  by  him  twelve  casks  of  wine,  the  pro- 
duce of  his  own  vineyard,  without  having  pur- 
chased so  much  as  a  grape  uf  any  other  per- 
•on,  of  which  he  has  not  sold  a  drop,  when  se- 
veral other  inhabiuots  of  the  said  town  have 
iold  all  theirs,  as  well  of  the  produce  of  their 
own  vineyards,  as  that  proceeding  from  what 
Ihey  bought  to  make  a  profit  by  ;  and  this  with 
the  permit  of  Mr.  Allimundo,  who  does  the 
function  of  mustaataph.    That  the  petitioner, 
on  the  251  h  of  July,  applied  to  the  aaid  Alli- 
inundo  for  measures  to  sell  wine  by  the  rate  of 
two  (loublera  less  than  the  current  price,  which 
would  have  raised  a  benefit  to  the  troopa  and 
poor  inhabitants  of  St.  Phillip's ;  but  notwith- 
standing this  demand  was  very  reasonalde,  and 
conformable  to  the  expresa  condition  of  the  first 
of  bis  majesty's  reffolation  of  the  17th  of  May 
1759,  regarding  this  island,  where  it  is  ex- 
pressly mentioned  that  the  inhabitants  of  this 
island  shall  always  he  permitted  te  sell  at  the 
price  of  the  aflbration  or  under  it,  Mr.  Allimundo 
refused  your  petitioner,  telling  him  he  abonid 
not  sell  his  said  wine.     And  as  thw  is  not  only 
against  the  reason  and  justice  of  the  public, 
and  the  garrison  of  Rt.  Phillip,  but  also  contrary 
to  his  ma^eaty's  order  in  tlie  said  regulation, 
where  it  is  mentioned  that  the  inhabiunts  may 
sell  their  wines  whenever  they  please  without 

any  permit,  under  the  afloratioo- price  in  the     . , «„  -*^^,,^«  ,..«.  -«  «.-•« 

island ;  therefore  be  prays  your  excellency  will    satisfsction  by  all  the  inhabitants  of  St.  PbU- 
be  pleased  to  order  Mr.  Allimundo  to  be  more    lip*s,  and  bv  them  practised  to  this  day.    At 


|ieople  shall  ilraw  lots;  that  they  who  ahall 
come  out  shall  have  the  hberty  to  aell  tbeir 
own  wine,  the  accidenta  of  the  caaka,  mad  the 
preference  of  the  poor  hetpleu  people  beiag 
entirely  umler  the  direction  of  the  miMtaataoh. 
That  regulation  was  accepted  by  theiohabi- 
tanta  of  the  suburbs,  and  they  are  glad  of  iia 
continuance  as  it  is  observed  to  this  day.  They 
have  heard  that  some  of  the  iohabitanta  are  ia- 
teoding  to  destroy  the  aforesaid  regulation,  ia 
order  that  every  one  might  kell  their  wina  ai 
the  place  they  please,  without  dividing  the 
wanis.  This  will  be  not  only  the  total  ruin  of 
the  inhabitants,  but  it  will  also  make  theni  oaie- 
less  iu  the  culture  of  their  lands,  and  lesa  care- 
ful in  making  tbeir  wiues,  and  oonaeqaeatlj 
there  will  be  very  little  wine  of  a  good  quality  ; 
therefore  your  petitioners  humbly  crave  year 
excellency  to  be  so  good  as  to  cast  aa  eye  of 
pity  upon  them,  in  not  permitting  that  each  a 
good  regulation  should  be  ever  altered:  aa4 
as  in  duty  bound  shall  ever  prey."  Signad 
by  58. 

.   Serj.  G/yaa.    Are  they  marks  or  nameaf— 
A,  Moat  of  them  marks. 

Directed  to  lieutenant-general  Moatyn. 

"  The  humble  petition  of  Antonki  Alliniiuido, 
mustastaph  of  Sl  Phillip's,  shewetb,  that  year 
excellency  desiring  to  be  informed  alwut  a  |ieti« 
tiou  made  by  Anthony  Fabrigas  of  St.  Phillip's, 
relating  to  the  selliug  of  wine,  says,  that  for- 
merly the  selling  of  Uie  wine  uf  the  iohabitanta 
of  St.  Pbillip*s  was  under  the  direction  of  the 
muftlastapb  of  that  suburb ;  but  as  sevenl  dis- 
putes and  difficulties  aroee  from  this,  has  excel- 
lency lieutenant- governor  Johnston  found  it 
pro|ier  to  make  a  regulation  lor  the  aelling  of 
the  wine,  which  wss  accepted  with  an  entire 


regular  in  this  (for  he  has  made  abov«  50  casks 
of  wine  himself,  of  grepes  he  bought  to  make 
a  profit  hy^  of  which  he  sold  more  than  t^ie 
half,  in  prejudice  of  those  persons  who  have  old 
and  new  wine  by  them),  and  to  give  your  peti- 
tioner the  correct  and  just  measures  at  the  afore- 
nid  rate  of  two  dooblera." 

Court.  There  is  no  date  to  this  petition,  I 
nbaerve? — A.  No. 

Mr.  LUn/d,  It  is  marked  on  the  back,  '*  deli- 
vered the  Slat  Jaly,  1771." 

The  next  ia  inclosed  in  the  answer  of  the 
imstastaph'a  reply   to   Fabrigas   the  7th  of 


the  lime  I  had  the  iMinour  to  be  maile  ronataa- 
taph  of  that  suburb,  the  aforesaid  regnlatioa 
was  iu  its  full  force  and  execution,  and  the  aaid 
lieutenant-governor  charged  me  particularly  to 
have  it  carefully  observed.  In  conscqurnee 
of  thia,  the  said  Anthony  Fabrii^as  having  ap- 
plied to  me  a  few  days  ago  for  the  measuree  la 
aell  his  own  wine  two  douhlers  clieafier  tbaa 
the  common  price,  I  thought  it  was  impusaiUe 
to  grant  it  to  him  without  forfeiting  the  duty 
of  my  ero|ili»y,  became  his  demand  waa  con- 
trary to  the  Mill  reuulation,  by  which  the  in- 
habitants of  that  suburb  are  [lermiitcil  to  sell 
their  wme   only  by  turns,  after   they  faava 
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FiArigiu'm.  Mathpi. 


A.  D.  1779.' 


[14B 


drawn  lofti;  for  irliich  reatOD  your  pHitioDer 
toM  the  taid  Fabrigas,  that  be  could  not  aell 
hM  wine ;  ioteoding'  to  aaj,  by  this,  that  he 
could  not  aell  it  in  the  roaooer  he  had  propoeed, 
that  ia  to  lay,  without  drawiD|r  hits,  it  being  nt- 
oonaittent  with  the  said  regulation ;  thinking  it 
was  bis  duty  to  ha?e  it  oKwenred  till  such  time 
as  your  excellency  or«lered  him  to  the  contrary. 
In  the  fiomier  petition  he  had  the  hoooar  to 
present  your  excellency,  he  thinks  to  have  the 
•ame  privileires  with  other  inhabitants  of  St. 
Phillip's,  that  is,  to  buy  grapes,  to  make  wine, 
and  sell  it ;  and  besides,  seeing  that  his  nrede* 
cessors  sold  this  wine  when  they  pleaaed,  not- 
withstanding the  said  regulations,  lie  thought 
that  the  mustastaph  of  8t.  Phillip's  was  not  in- 
cdnUed  in  it ;  in  which  cane  your  petitioner  did 
not  think  it  was  proper  to  prejudice  his  rights, 
or  those  of  his  successors,  unless  your  excel- 
lency ordered  biro  to  the  contrary ;  but  to  com- 
ply with  the  inhabitants  of  that  suburb,  that 
they  might  besatistied,  your  petitioner  always 
impoNed  a  rule  upon  himself  to  sell  his  wine  at 
different  times,  and  sometimes  by  the  gross, 
insomuch  that  most  of  the  inhsbitants  of  that 
soknirb  have  sold  tlie  half  of  their  wine,  whilst 
your  peiitioner  has  not  yet  sold  a  third  part  of 
his.  It  Anthony  Fabrigss,  or  his  father,  says, 
^that  he  will  not*  sell  his  wine  under  the  com- 
mon price,  and  that  he  has  sold  none  of  it  as 
yet,  the  former  having  none  to  sell,  the  reason 
IB  only  because  his  turn  did  not  come  at  the 
time  when  the  lots  were  drawn,  to  which  all 
the  f««t  of  tlie  iohabiUnts  of  St.  Phillip's  are 
agreetl;  but  his  wine  will  be  sold  when  his 
time  shall  come." 

The  Petttion   of  ANTiioNr  Fabrigas,  Aug. 
13th,  1771,  directed  as  before. 

**  The  humble  petition  of  Anthony  Fabrigas. 
On  thedlftt  of  July  1771,  the  petitioner  had 
the  hftnour  to  present  a  memorial  to  your  ex- 
celleiii;y,  shewing  the  tran<gressiod  and  non- 
observance  in  the  said  town  of  two  regulations 
given  on  tht^  8th  of  May  1759,  by  his  Britan- 
nic majesty^  <^c.  &c.  viz.  that  any  native  or 
inhaliitani  of  this  islaml  shall  be  permitted  to 
aell  his  fruits  at  the  fixeil  |ince  of  tlie  afforalion, 
without  any  person's  authority :  secondly,  that 
no  corrmaiiiler,  juH^e,  nor  officer,  directly  or 
indirectly,  for  himself  nor  through  any  other 
persons,  shall  be  allowed  to  have  any  concern 
in  any  trafiic,  bar^nin,  or  commerce  whatso- 
ever: your  petitioner  having  likewise  repre- 
sentt-d  to  your  excellency  that  Antonio  Alli- 
mundo,  who  does  the  function  of  mustastaph 
in  St.  Phillip's,  has  boui;ht  grapes  to  make, 
as  he  really  made  atUrwar<Is,  do  casks  of  wine, 
of  which  he  hciUI  more  than  one  half,  in  preju- 
dice of  the  inhabitants  of  8t.  Phillip's,  who 
have  the  old  wine  by  them;  and  that  your  pe- 
titioner wanted  to  enjoy  the  liberties  granted  to 
faim  in  the  said  regulations,  offering  to  sell  to 
the  inhabitants  and  garrison  of  St.  Phillip's, 
12  casks  of  wine  he  has  hy  him  of  his  own 
produce,  at  two  doublers  less  than  the  ordinary 
allbration  or  fixed  price,  &c.  yesterday,  the 

VOL,  XX. 


ISfih  of  Anqpist,  your  exeelleiiey'g  secretary 
told  your  petitioner  verbally,  &e.  at  which  your 
petitioner  was  greatly  surprised ;  as  he  is  ready 
to  prove  jndidally,  belbre  any  one  of  bis  ma» 
jesty'sjudges  of  this  island  that  your  exceUencj 
may  think  proper  to  appoint,  all  that  ha  baa 
laid  in  his  last  and  this  present  proposal ;  in 
which  caae,  &c.  being  snre  from  the  jnstioe  lit 
has  in  bis  fisvour,  and  from  your  excellency's 
good  administration  to  administer  it,  prays 
yonr  excellency  will  be  pleased  to  gire  his  da* 
cree  at  the  foot  of  this  memorial  to  your  petl* 
tioner.  He  hopes  thereby  to  be  at  liberty  t* 
aell  bis  wines  at  two  dooblere  less  than  tht 
afforation  set  by  the  mustasteph  of  St.  Phil- 
lip'a,  &c.  and  that  the  mustastaph  has  acted 
unbecoming  the  office  he  exercises  of  musta* 
staph  of  St.  Phillip's  ;  which  being  evidentlr 

{iroved,  will  undoubtedly  oblige  your  exodi* 
ency  to  give  the  necessary  orders  for  the  relief 
and  beUer  advantage  of  the  inhabitants  and 
garrison  of  St.  Phillip's." 

Serj.  Glynn.  Msy  it  please  yonr  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me  ift 
this  cause  by  way  of  reply.  Considering  the 
length  of  time  that  has  been  spent  alresdy  ift 
this  cause,  I  should  ask  your  pardon  and  ia* 
dulgence  for  adding  more  than  1  could  wish  td 
the  time  that  you  have  already  spent,  in  an^ 
swer  to  those  arguments  that  have  'been  lued 
in  behalf  of  the  defendant,  and  in  submit- 
ting to  you  such  observations  iw  occur  to  me. 
For,  gentlemen,  the  canse,  as  1  conceive,  bav« 
ing  already  wandered  very  far  from  its  true 
merits,  and  being  perplexed  with  matters  very 
foreign  to  the  question,  it  is  incumbent  upon 
me  to  make  such  an  attempt  aa  my  powers  will 
enable  me  to  do,  to  recal  your  attention  to  the 
real  apd  true  question  in  this  cause. 

The  question,  gentlemen,  is  shortly  stated  \ 
the  discussion  of  it,  however,  requires  some 
time.— The  question  is  merely  what  satisfac* 
tion  and  re|>aration  Mr.  Fabrif^as,  a  sulject  of 
Great  Britain,  as  much  as  any  man  even  born 
in  the  city  of  London,  has  a  right  to  demand 
for  the  treatment  he  has  received.  Re  is  a 
native  of  the  island  of  Minorca,  bom  in  the 
Britannic  dominions ;  and  his  lordship  will  tell 
you  that  every  person  that  is  so  born  is  a  free* 
born  citizen  of  Great  Britain,  iotitled  to  all  its 
hberties  and  privileges. 

The  question  therefore  is,  how  a  man  thus 
circumstanced  is  intitled  to  have  his  case  con- 
sidered by  an  English  jur}',  and  what  satisfac- 
tion you  shall  think  due  to' him  for  such  kind  of 
treatment  as  he  has  undergone ;  such  tortures 
of  the  most  studied,  and  the  most  perplexing 
and  excruciating  kind,  fif  you  take  into  consi- 
deration the  feelings  of  a  man's  mind,  as  well 
as  his  corporal  sufferings)  as  have  by  the  wan- 
tonness of  power  been  inflicted  upon  him. 

Gentlemen,  in  the  discussion  of  this  question, 
I  shall  now  barely  mention  to  you  one  topic 
npon  which  a  great  deal  of  yonr  time  has  been 
taken,  and  which  I  mention  merely  for  the 
parpose  of  clearing  the  caose  of  it,  and  dts-* 
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nbting  it  totally  Itmb  yoor  coniidtrftlioo  s 
Aotl  that  it,  whtt  rtfp«cto  tbe  character  of  Mr. 
Blottyn  the  defendant.  Yoo  are  loM  of  the 
high  and  reapectahio  nomea  of  great  acn  that 
hare  given  their  attendance  here  to  connle* 
nance  tliai  character  which  yoo  are  tohl  Mr. 
Moslyn  indinputably  poaaeaaea.  My  anawer  to 
it  is,  that  if  he  had  brought  the  priTT-oouoctl, 
if  he  bad  come  with  teatimoniab  in  his  htinda 
from  tbe  two  houaeaof  parliament,  it  irouM  not 
have  varied  the  cooaioeration  of  thia  canae. 
The  queation  here  is  wide  of  all  consideration 
of  character :  yon  mnst  decide  it  npoo  the  facts 
which  a|i|iear  before  you  in  evidence,  and  from 
them  }ou  must  judge  of  the  menta  of  this 
cause.  Tbe  motives  of  Mr.  Noatjm's  conduct, 
nnd  ever^  circumatanoe  that  is  material  or  re- 
lative to  that  queation,  yon  are  to  decide  upon ; 
and  beyond  that,  gentlemen,  it  ia  neither  my 
desire  nor  my  duty,  it  is  far  from  my  province, 
and  far  from  my  inclination,  to  attempt  throw- 
ing any  kind  of  calumny  or  aspersion.  Let 
mr.  Moftyn,  with  all  my  heart,  ir  he  can,  re- 
oondle  that  conduct  that  has  appeared  before 
von  to  such  a  character,  to  that  verdict  which 
I  am  confident  you  must  pronounce  upon  thia 
cause.  Let  Mr.  Moat^n  enjoy  the  cateem  of 
his  great  and  noble  friends ;  I  have  no  deatra 
to  deprive  him  of  it :  1  have  however  a  leal  fur 
the  justice  of  this  country,  that  goes  aomething 
beyond  the  mere  line  and  duty  of  an  advocate, 
-^1  owe  it  to  humanity ,— I  think  it  is  a  qnea- 
tion  of  humanity,  not  depending  upon  the  par- 
ticular laws  of  any  country :  but  it  is  a  quea- 
tion highly  aflecting  the  honour  of  the  Britiah 
nation,  and  a  question  that  will  throw  disgrace 
upon  our  laws,  our  constitution,  and  the  hn- 
nanity  of  our  judicature,  if  thia  man  shouM  ba 
cent  Mck  into  tbe  island  of  Minorca  with  his 
wrongs  unredressed,  and  an  accomulation  of 
fsiiences  upon  him. 

1  own  therefore,  gentlemen,  upon  theM 
grounda  and  these  considerations  1  feel  a 
warmth  and  a  zeal  in  this  canae,  which  I  hope 
will  justify  me  for  the  paina  that  I  mean  to 
take,  if  my  strength  vrill  support  me  in  it,  in 
laying  before  jyou  what  I  conceive  necessary 
for  your  consideration.  I  have  aaid,  that  1 
mean  to  deprive  general  Moatyn  of  nothing 
that  is  not  neceasary  to  the  reparation  cf  tbe 
wrongs  of  thia  much- injured  plaintiff;  that  he 
ahall  enjoy  hb  good  name  and  his  character 
na  far  as  my  duty  will  permit  him  to  enjoy 
them  ;  1  shall  make  no  oiieervatious  upon  him 
but  what  arise  from  tbe  cauae  now  before  you. 
I  have  some  reason  to  wish,  and  to  complain 
that  the  like  conduct  has  not  been  oliserv^  on 
the  otiier  side.  General  Moatyn  is  to  be  graced 
with  tbe  countenance  of  great  men;  and  a 
plain  Enfflish  jury  is  to  hear  the  titular  teati- 
monies  of  the  character  of  a  man  invested  with 
a  high  office,  in  high  power,  and  poasessed  of 
great  riches  ;  yet  the  character  of  a  poor,  un- 
happy, helpleas  individual,  an  inhabitant  of  an 
island,  part  of  the  territoriea  belonging  to  tbe 
crown  of  Great  Britain  (confident  too  that  he 
lived  under  the  protection  of  the  constitntion  of 
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Great  Britain,)  w  to  he  treated  aa  a  anbfect  cf 
ridicule,  because  bo  is  not  a  man  of  high  raak, 
though  yon  ara  toM  be  ia  a  man  of  charadw 
and  of  fortune,  acch  aa  lias  intitled  and  racMB« 
metided  him  to  the  eonpany  of  men  of  rank  Ift 
that  ialand.  Have  we  not  oobm  retaaa  tc 
oomphun,  that  such  mattera  are  now  intmdnead 
to  rekutt  bis  just  and  well-founded  expedtfanac 
to  receive  aatiaflietion  from  an  Engliab  jarv 
for  the  wrongs  he  baa  already  auatained  f^-M 
it  not  enough  that  thia  man  liaa  codored  wm 
impriaonment  of  six  day  a,  under  the  moat  nc* 
paralleled  hardships  of  rigour  and  cruelty  that 
can  be  inflicted  upon  a  bninan  being  F  ia  it  aat 
enough  that  he  baa  endured  a  baniahmeat  fraai 
hu  native  country  ?  but,  to  heap  calcaMiy  tc4 
obloquy  upon  the  head  «if  a  man  that  he  hoc 
injufcdi,  ahall  he  with  impunity  be  permitted  In 
digreaa  wide  from  tbe  facta  in  thia  cauae,  to  td 
you  that  he  ia  a  profiiffate  idle  man ;  that  witk 
a  family  he  neglecta  all  the  dutiea  of  a  hnabcad 
and  tbe  maater  of  a  family  ;  that  he  ia  deceit 
of  naoral  character  ?  Ia  a  poor  helpleaa  atrcMnr 
in  this  kingdom  thus  to  oe  represented,  mm 
having  beni  driven  out  of  his  own  by  cmeltj 
unparalleled  in  tiM  British  history  P  Ncrcaa 
any  history  be  produced,  even  of  any  oth» 
coimtry,  that  did  not  receive  a  most  signal  dis- 
ooantenance  from  the  power  of  that  comlry. 
A  man  thua  driven  out,  aeeking  refuge  fraci 
tbe  Engliah  htwa,  friendleaa  m  tbia  coonlff]^, 
ignorant  of  ita  language,  ia  treated  in  ihs 
Bsanner !  A  gentleoian  comes  forth,  and  ea- 
tertauM  you  with  the  ooonexiona,  charadv, 
and  aoquamtanoe  of  the  powerful  defendact ; 
he  then  entera  into  the  private  ooocemc  ted 
private  diaracter  of  the  plaintiff,  and  dwelk 
npon  the  ignominy  of  it,  and  endecvoiin  to 
impress  ]ron  with  a  prepossession  that  it  wiQ 
not  be  in  hia  power  to  reoBove  it.  I  tmit  thia 
conduct  has  cot  eacaned  you.  Not  a  word  hac 
fallen  from  ne  of  tne  character  of  geaeral 
Mostyn ;  1  mean  on  that  hcail  to  be  silent  far 
ever ;  and  if  I  bad  it  in  ny  power  to  Moerat 
hia  character,  unless  it  waa  aomething  relative 
to  the  cause,  that  made  it  my  duty  lo  pradcce 
it  before  you,  1  ahould  be  very  silent  abont  IL 
Having  dismissed,  I  hope,  fVom  the  cnooc 
these  considerations,  let  us  uow  recur  to  tiM 
defence  that  is  set  up  by  general  Moatyn. 
And,  gentlemen,  the  defence  aet  up  by  the  ge- 
neral IS,  that  Mr.  Fabrigas  is  a  man  dangeroM^ 
seditious,  and  turbulent;  that  lie  waa  in  tha 
act  of  perpetrating  aedition  in  the  garricoo  ef 
Minorca ;  that  tbera  waa  danger  even  ef  the 
loss  of  Minorca  itself;  tbst  it  affected  the  com- 
mercial intereata  of  this  country  ;  and,  as  well- 
wiahera  to  this  country  and  tlie  comnacroe  cf 
it,  you  are  called  upon  to  give  a  verdict  for  the 
defendant,  or  to  reduce  the  cocaideration  cf 
damages  so  as  to  pronounce  something  wofic 
for  the  plaintiff,  if  possible,  than  even  a  venlict 
for  the  defendant. — Geotlemeu,  their  state  cf 
it  is,  that  this  man,  Mr.  Fabrigas,  being  a  fho* 
tious,  turbulent,  aiid  unouiet  man,  waa  jiuraa* 
ing  general  Moatyn  with  an  improper  impcr« 
tuuity ;  that  he  waa  endeavounng  tc  apracd 
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•edkioti,  to  raiM  diteoiiteiito  in  the  gfarriton  il- 
•elf  tint  aifiNSted  the  fery  eafety  of  the  ffo- 
▼erameot,  end  the  bland  wu  in  danger;  that 
he  ottered  a  threat  that  would  have  made  g<e- 
neral  Bf oatyn  retpootible  with  hia  head,  if  he 
had  not  prevented  such  a  scheme  from  being 
carried  into  eiecation ;  that  he  nid,  if  his  pe- 
tition was  again  rejected,  that  he*  would  come 
mt  the  head  of  150  men,  a  menace  represented 
•a  if  it  imported  a  threat  that  he  woaM  come 
at  the  head  of  an  armed  force :  such  was  the 
constmction  his  counsel  put  upon  it,  that  he 
would  appear  in  such  a  way,  as  to  make  it  ne- 
cessary tor  the  general  to  comply  whh  his  de  • 
mands ;  that  there  was  an  end  of  all  i;ofern< 
ment  and  all  order  in  tho  bland  of  Minorca, 
and  a  valuable  part  of  the  Britbh  dominiona 
lay  then  at  the  mercy  of  our  enemies.    Gen- 
tlemen, this  is  a  well-drawn  picture,  and  was 
very  powerfully  urged  to  you.    It  was  some- 
thing cver-patnted,  as  I  concei?e  yon  will 
judge.    And  the  necessity  of  doing  it  is  an  ob- 
aervation  that  will  not  escape  yon ;  for  less 
than  this,  1  do  conceive  (1  rest  myself  satbfied 
hi  tlie  general  humanity  that  prevails  in  the 
breasts  of  Englishmen,  and  inhabitanta  of  the 
oty  of  London)  leas  than  thb  could  never  have 
■erved  as  any  colourable  justification  for  such 
conduct  as   has  been  proved   upon  general 
MoatTu:  thia  therefore  was  necessary  to  be 
atated  to  you,  that  it  was  extorted,  (contrary 
to  the  feelings  of  humanity  which  are  aaid  to 
■way  and  influence  that  gentleman  in  all  his 
conduct)  that  thb  waa  extorted  from  necessity ; 
that  there  was  no  time  for  consideralion ;  that 
it  was  an  emergency  he  was  required  to  decide 
on ;  it  superseded  therefore  all  Ibrms ;  it  was 
absolutely  necessary,  for  bb  government  would 
not  have  existed  if  he  had  b^n  at  all  induced 
to  potitpone  it ;  aod  that  possession  of  which 
he  was  the  guardian,  and  for  which  he  is  said 
to  be  responsible  with  his  head,  was  in  danger 
ef  bt»ing  for  ever  lost  to  Great  Britain.     1  can 
conccrif  e  a  case  like  that,  adding  more  circum- 
sUnces  than  even  the  ingenuity  of  the  counsel 
furnished,  which  would  not  justify,  though  it 
might  extenuate  indeed,  the  conduct  of  the 
commander.    But  was  there  any  thing  like  it 
in  this  case?  Thb,  I  submit  to  you,  gentle- 
men, is  a  case  that  the  counsel  thought  neces- 
sary to  o|ien ;  and  less  than  this  furnishes  uo 
pretence  or  colour  of  justification  for  general 
Mostyn.      Gentlemen,  when  this  cause  was 
opened  to  you,  and  when  the  generaPs  de* 
fience  was  stated  to  you,  that  the  geueral  was 
obliged  to  act  in  an  euiergency  ;  bound  by  the 
most  relij^ous  of  all  duties,  to  look  with  cir- 
cumspection to  the  care  of  the  garrison  in  in- 
•Unt  danger,  it  was  necessary  to  act  as  he  did  ; 
it  was  an  act  therefore  not  of  inclination  nor  of 
ddiberation,  it  was  an  act  of  absolute  cogent 
irresistible  necessity,  and  which  be  had  been 
onjustifisbte  if  he  bad  either  omitted  or  de- 
femd  for  a  day.    That  b  the  nature,  and  that 
is  the  colour  at  the  general's  justification :  but 
did  the  general  know  how  different  the  case 
that  wow  Appear  open  evidence  wouM  be 
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firem  that  which  be  bad  instrocted  his  counsel 
to  represent  to  vou  f  It  wsa  necessary  that 
the  defence  shooid  be  guarded ;  and  then  there 
b  e  prefatory  defence  made,  which  in  my  opi- 
nioii  very  much  deserves  your  oonsideratioo. 
General  noatyn,  with  the  prudence  that  from 
this  hour  I  shall  think  makes  |Mu-t  of  his  cha- 
racter, choM  to  decline  the  juriadictkHi  ef  an 
Englbh  jury.  I  don't  woiider  that  he  did  ^ 
ano  J  am  not  amazed  that  you  are  told  that 
thb  b  a  matter  extraneous  to  the  jurisdictien 
of  the  courts  of  judicature  in  this  country  ; 
that  you,  as  a  jury,  are  incompetent  for  ita  oe* 
cbion :  it  is  of  all  cases  in  the  workl  that  case 
which,  as  a  defendant,  general  Mostyn  must 
be  inclined  to  wbh  might  never  appear  liefore 
an  English  j  ury.  It  b  a  tribunal  that  he  must 
dread;  it  b  a  tribunal  that  he  must  shrink 
from  ;  and  he  acts  upon  the  soundest  motivee 
of  policy  and  prudence  when  he  endeavours  to 
evade  it— If  that  should  prove  insufficient  to 
him,  the  next  resort  b  in  the  general  Uw  and 
doctrine  respecting  the  power  of  the  governor 
in  the  island  of  Minorca ;  and  you  are  re- 
peatedly cautioned  not  to  consider  yonrselvei 
as  adminbtering  justice  by  the  laws  of  Eng- 
land. You  are  told,  that  you  are  deciding  m 
Question  of  the  lawa  of  another  country,  far 
ifferent  indeed  and  uMterially  opposite  to 
those  of  the  lawa  of  England :  you  are  called 
upon  therefore  to  judge  this  cause  by  another 
rnle,  and  by  another  standard,  than  that  which 
you  are  in  the  habit  of.  Considering  and  try- 
ing causes  by  something  more  than  thb  muat 
be  desired  of  you,  before  the  ends  of  the  de- 
fendant can  be  completely  answered.  Yea 
are  desired  to  divest  yourselves  too  of  the  feel- 
ings of  humanjty  ;  and  they  are  endeavoured 
to  be  suppressed  by  representing  to  you  circum* 
stances  of  horror  and  danger  to  the  general 
trade  of  this  country,  in  case  yun  should  suffer 
even  principles  of  Uw,  of  justice  and  humanity, 
to  prevail  in  this  cause.  Genilemen,  it  was 
stated  to  you,  that  in  thb  island  of  Minorca 
there  is  no  law  whatsoever;  that  the  form  of 
government  is  despotism;  that  what  may  he 
called  the  law,  is  the  will  and  pleasure  of  the 
person  that  fifoveros;  thai  the  king  is  abso- 
lutely des|K>tic ;  that  he  may  cbange  and  alter 
the  laws  of  this  island  as  he  pleases ;  and  not 
only  he  himself  can  do  it,  but  that  he  has  de- 
legated that  pow^r  to  hb  substitute;  that  he  ia 
sent  over  to  govern,  not  by  any  fixed  invariable 
plan  of  laws,  bat  such  as  he  tliinks  pru|)er  to 
make,  such  as  he  thinks  proper  to  prescribe  to 
the  inhabiuuts,  at  any  time  that  in  his  wis- 
dom it  shall  appear  just  and  expedient  that  it 
ahould  be  so.  This  is  the  state  of  an  English 
government,  and  this  is  the  construction  put 
upon  an  Enfflbh  patent  that  passes  the  great 
seal  of  Great  Britain,  i  will  be  bold  to  say,  that 
if  that  construction  b  ever  attempted  to  be  put,  it 
must  be  put  repugnant  to  the  words  of  that  pa- 
tent. I  will  be  bold  to  say,  that  if  a  patent 
passes  the  great  seal  containing  such  words, 
there  b  not  so  feeble  a  judicature  in  this  king- 
dom that  wouM  not  dare  to  pronounce  it  vui3| 
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and  every  act  done  under  it  illegal.  Aud  I  will 
venture  m»  mv  mmi,  it  ie  imiioeMble  ihiit  the 
great  iu:in  that  MbuuM  dare  to  put  the  grvat  seal, 
and  itruhtitiiie  public  authority  to  a  |Mieot  of 
that  kiud,  but  he  mu^t  anawer  to  puldir  juatioe 
with  Ilia  hi*ad.— Ami  \t%  this  baa  bi-en  ron- 
teudeil  tol»e  the  true  iftrtiuineconatruci ion  of  an 
EnKliith  |iaieut,  ibetfuihoiiiy  under  which  this 
name ipi'iieial  >lo!«tvii, tliia^overuuriirihriHland 
of  Miuim  a,  hn^  premunfd  t«»  art.  (lenlienieo. 
bavini;  Maud  how  i»|iut:0Hni  it  ia  to  e?erv  idea 
aud  |jrii)ri|ile  i»f  law  and  jii^ii^,  it  i;iveii  me 
Gonctrn  t'l  hear  iu  t«hal  habit:*,  |ioaat-aM-d  with 
what  ideal,  uieu  return  fmui  ihe  i4und  of 
Blinorca.  It  hav  been  contendeil  to  be  riKht, 
be^'auM*  it  hax  iieen  dune  before.  If  it  ban  lieeu 
done  iK-fore,  I  sav  it  i^alarminif,  and  it  is  lime 
to  |»ut  an  end  to  It.  You  have  had  ipeniieroen 
with  iiiiiitar}  romniissions  a|ipearinf[[  here  in  reil 
coata,  to  give  yuu  le^fislative  ctuiat ructions  ;  lo 
tell  you,  at  law^vrs,  what  i«  the  law  of  the 
island  of  M.'ofirea.  You  ha?e  hail  a  i{enllenian 
who  a* TV ed  aa  a  secretary  to  Koveruiir  Mo^tyn, 
who  comes  home  and  tt-lls  you,  that  the  go- 
vernor with  re<iiect  to  the  adminiitiration  of 
laws  that  nisaiu  o-.dy  questions  of  ciril  pro- 

Krly,  is  limiti'd  by  tuo  laws  of  the  country ; 
t  with  ref;nrd  to  criminal  jurisdiction,  his 
power  i»  uucircumscribed,  and  totally  unli- 
mited ;  that  by  his  proclamation  be  can  change 
laws  whenever  ha  pleases,  and  the  law  of  to- 
night is  not  the  law  of  to-morrow,  if  tbat  man 
thiitks  proper  to  issue  his  proclamatioD  to  re- 
peal It ;  that  the  courts  of  justice  are  under  a 
tve  to  respect  these  proclamations  as  laws ;  that 
toe  individuals  of  the  island  are  all  to  be  bound 
by  it,  and  if  these  laws  are  issued  but  an  hour 
before,  they  are  as  binding  as  if  of  long  standing 
IB  the  island. 

These  are  the  ideaa  of  law  that  these  gentle- 
men bring  from  the  island  of  Alinorca,  under 
tbe  government  either  of  this  general  MoHtyn, 
or  his  lieutenant-general ;  and  upon  the  autho- 
rity of  these  gentlemen  that  have  furnished 
tberoselvet  with  such  ideas  of  law  and  juslicei 
yoa  are  at  once  to  be  prevailed  upon  to  deter- 
mine that  the  laws,  liberties,  and  privileges  of 
this  kingdom  in  no  respect  extend  there.  It  is 
aomething  shocking  to  English  ears ;  a  des- 
potic, an  arbitrary,  an  unlimited  power!  (for 
even  the  words  have  not  been  spared)  and 
yon  are  here,  as  an  English  jury,  to  pro- 
nounce that  the  king  of  Great  Britain,  and 
peraouH  acting  under  him,  are  to  exercise 
this  unlimited  power  within  a  part  under  the 
juris«liGtion  of  the  judges  of  England.  If  this 
M  oflfered  in  extenuation  of  ibe  conduct  of  ge- 
neral Mostyn,  added  to  tbe  strong  irresistible 
calls  of  justice  and  humanity  that  must  press 
your  minds  more  than  words  can,  there  must 
be  added  to  it  the  most  powerful  political  consi- 
derations ;  for  you  have  been  told  in  the  course 
of  this  argument,  that  the  island  of  Minorca  is 


set  forth  to  you?  Is  not  the  euro  ai  evMaat  ff 
Correct  these  gentlemen,  who  think  that  their 
hands  are  not  Uiund  by  law  and  jnatice,  that  tg9 
over  to  exercise  power  over  these  liel pleas 
men.  Teach  the  poor  Minorquiiis  that  lb* 
English  law  will  protect  I  hem  ;  that  their 
goventora  are  bound  bjf  law  and  justice  !• 
teach  them  tbe  blessings  of  an  Eiigli!«h  govern- 
ment ;  you  Ml  remove  disaflfection ;  you'll 
get  a  stronger  guard  than  ull  the  caution  aa4 
«viMl«im  ol  i><>vernor  Mostvu,  his  Mrcrelsry  and 
friends,  unweiful  ami  tiifetl  as  they  are,  and 
tiii*i  fatal  nyHlrm  of  military  des|MitiMn ;  yo« 
will  have  the  inland  lo 8<'rve  vou,  >ou  will  havn 
the  aflec-iiuns  of  the  inhabitants  ti»  ansiki  yov, 
yi»u  uiay  rnuimand  them  whenever  }OU  wilL 
Yet,  geiiilemen,  it  has  been  dwelt  up<in  aa  n 
lopir,  that  this  \>U\ni\  m  diiialV-ned  ;  that  their 
inclinations  are  ai^auist  the  KngliHh  gm'em* 
meiit.  Anil  who  e.in  wnndfr  at  it,  it  wliat  Mr. 
Hiakeoey  say  a  he  la  clear  ni  iiia  recidieriioii  off 
I  ho|ie  ho  is  not ;  1  «l«Mi*t  mean  tu  ilernsratetrov 
his  veracity  ; — that  a  |Hiwer  liLo  thiK  baa  been 
used  of  ar(»itraril\  seniling  a  man,  a  native,  an 
iiihahitant,  froin'ihe  ii^land,  his  Inenda  litiog 
there,  his  pctSM'iiMdn  there,  fur  no  offence  com* 
mitted,  but  at  the  abwdute  wilt  and  |>leaaure  of 
the  governor.  You  have  he^rd  a  great  deal  of 
Turkey,  you  have  heard  someihini;  of  the  lawn 
of  Japan,  you  have  heard  of  other  deapotie 
powers,  whose  names  I  trust  are  suflwicntly 
odious  in  the  ears  uf  all  Euglish  hearers ;  ana 
yet  you  are  told  that  the  governor  of  this  island 
IS  equally  des|»olic  with  any  of  these  poweta; 
that  he  has  no  limits  but  his  will,  no  bnnndn 
but  his  pleasure,  no  law  bui  hia  inclinationa  % 
that  the  lives  and  persons,  if  not  the  propertica, 
of  all  the  inhabitanto  of  this  islam!  lie  proatralo 
before  him,  and  they  must  defiend  upon  hia 
natural  good  inclination  and  humanity  m  what 
degree  they  are  permitted  toenioy  them. 

I1iis  is  the  state  of  this  islaud  ;  and  1  will  bo 
bold  to  say,  it  would  be  speaking  injuriously  of 
the  (pvernment  of  Japan,— it  would  be  spnk« 
ing  injuriously  uf  the  government  of  Turkey,— 
it  would  be  speaking  injuriously  of  the  emparor 
of  Morocco's  government,  to  describe  that  an 
the  general  state  of  these  subjects  ;  it  ncvar 
was  in  the  idea  of  eveo  defi|H>tisin  itself  till  tbin 
very  hour :  it  is  violence  aud  outrage,  it  ia  tbo 
law  of  robbery  ;  it  never  obtained  in  any  plaoo 
where  the  idea  and  form  of  a  civil  govemoMnt 
ever  was  allowed  ;  because,  if  the  legislation 
power  and  the  executive  meet  in  one  person, 
tbat  distinguishes  a  despotic  governmcat  frana 
the  happy  state  that  we  enjoy  in  this  kingdom. 
Our  king  canH  prescribe  us  laws,  bnt  ho  mual 
atlminister  us  jiuitice  by  ihoM  laws  that  our  iw- 
presentatives  make  for  us.  That  is  tho  stain 
of  this  country,  hapiiily  distinguished  from  thn 
state  of  despotic  countries.  But  in  no  dcapoiie 
CMtuntry  whatever  did  this  idea  ever  obtain,  tbnt 
the  prince,  the  des^iotie  sovereign,  call  him  by 


an  insecure  poawssion  to  the  crown  of  Great  |  what  uiine  }-ou  will,  wm  to  administer  jostii 


Britain ;  that  its  inliabitants  are  in  a  great 
measure  disaffected.  If  they  are,  has  not  the 
of  tbe  disaficGtion  be«n  very  explicitly 


by  hi>  incident  pleaanre,  will  and  power.  If 
he  made  laws,  he  made  them,  proclaimed  and 
divulged  them,  and  the  aulgecta  weregnvcnwi 
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by  them,  and  their  Icings  were  ruled  by  those 
laws.  But  here  this  ^nlleman,  Mr.  Blakeney, 
goes  wide  Iwyood  his  counsel,  (his  counsel 
would  not  state  sny  thiD|(  like  this)  but  ac- 
eoniini;  to  this  gfentleman,  the  inhahitants  of 
this  island,  without  the  least  imputation  of  de- 
linqut^ncy,  without  any  mode  or  form  of  trial, 
were  f«entence«l,  insthntly  transported,  and  re- 
iDoved  from  their  friends  and  relations  for  erer, 
unless  it  i^  the  good  will  and  pleasure  of  the 
fifOTemor  e^er  to  permit  them  to  return.  I  say, 
It  is  the  most  shameful  anecdote  that  ever  was 
found  of  any  government  whatever;  and  a 
banhaw  of  Egypt  wouKI  merit  the  how*string 
for  behaving  m  so  illegal  and  so  indecent  a 
manner.  The  form,  the  anvearance,  the 
seniblauee  of  justice,  are  all  of  importance  to 
be  observed,  and  which  the  policy  even  of  the 
lawless  prescribe ;  yet  have  our  ears  been  tor- 
tured, and  our  patience  and  time  been  spent 
with  doctrines  of  this  sort,  by  gentlemen  who 
have  enjoyed  trusts  in  that  island,  and  which 
have  constantly  been  exercised  by  them.  This 
is  what  general  Mostyn  has  set  up  in  hif  de- 
feoce. 

His  majesty,  it  is  said,  makes  laws  whenever 
he  pleases ;  it  is  in  his  sole  will  and  power  to 
iaapose  what  laws  he  pleases  upon  a  conquered 
country.  It  is  more  than  ever  I  beard.  The 
'prerogative  goes  further  than  any  book,  that 
ever  I  read,  can  justify  me  in  alfowin^ ;  be- 
cause, as  I  have  understood  it,  if  true,  the 
strongest  authorities  support  these  preroga- 
tives. One  Christian  prince  conquers  a  Chris- 
tian kingdom,  that  is  governed  by  its  own  laws, 
oaless  it  is  the  will  of  the  conqueror  to  abro- 
gate those  laws.  The  conquest  of  the  island 
of  Minorca  was  not  made  by  queen  Anne  per- 
sonally, but  it  was  made  by  the  sulijects  of 
Great  Britain,  and  belongs  to  the  supreme  state 
of  Great  Britain.  But  if  yon  give  the  power 
to  the  sovereign  to  make  those  laws,  allow 
tbem  to  be  rightly  exercised.  Can  you  sup- 
pose that  it  belongs  to  the  governor  appointed, 
sod  that  they  are  sent  out  of  this  island  not  to 
be  governed  by  any  laws,  any  instructions  that 
they  shall  receive,  but  to  govern  and  administer 
joatice  arbitrariljr-  and  incontrolably,  accord- 
ing to  their  own  will  and  pleasure?  jPor  in 
cnSer  to  furnish  the  defendant  with  any  colour- 
able defence  whatever,  he  is  to  be  justified  by 
precedents,  which  you  must  condemn  as  pre- 
cedents of  robbery  and  burglary,  equal  in  point 
of  violence  to  either  of  those  terms ;  or  you 
mast  allow  of  such  a  power  which  has  hitherto 
been  held  not  only  incompatible  with  the  law, 
the  spirit,  the  genius,  and  the  constitution  of 
Great  Britain,  but  with  the  idem  of  any  law 
whatever  that  ever  obtained  in  any  state  or 
climate:  both  these  you  must  subscribe  to  be- 
fore you  can  comply  with  the  request  that  is 
made  yon,  and  pronounce  a  verdict  lor  gen.  Mos- 
tjn. — The  gentlemen  then  having  taken  this 
Rcadand  extensive  line  of  defence,  which  they 
thought  would  contain  and  embrace  any  de- 
fence that  they  thought  pro^r  to  offer  to  you, 
thej  ncit  proceed  with  their  defeaceb    And^ 


genllemen,  yoti  are  told,  that  as  it  was  the  ati- 
thority,  so  it  was  the  doty  of  the  general  lo 
proceed  as  he  did ;  that  he  could  have  no  per* 
aonal  malevolence  to  a  man  so  remote  firom  hv 
situation,  so  unlikely  to  fall  in  with  hit  eonnee* 
tions ;  that  the  man  was  mutinous  in  the  whole 
of  his  eonduct ;  and  that  at  last  he  committed 
that  dangerous  act  of  mutiny  that  made  h  aa 
indispensible  act  of  justice  in  the  governor  to 
commit  him,  and  to  send  him  out  of  the  island  ; 
that  if  he  bad  not  done  it,  and  a  consequence 
had  happened  fatal  to  the  island,  the  governor 
would  have  been  responsible  for  it.  Why, 
gentlemen,  the  state  of  it  so  much  exceeded 
the  facts,  it  certainly  was  expected  by  the 
learned  counsel  who  offered  it  to  you  tnat  he 
should  prove  something  less,  and  therefore 
something  that  required  bold  and  strong  posi- 
tions to  support  it ;  because,  if  he  could  naTe 
proved  this,  though  I  should  conceive  it  wonid 
by  no  means  have  intitled  the  geueral  to  a  verdiety 
yet  such  considerations, — an  act  of  absolute 
necessity,  the  alternative  of  seeing  such  a  treat 
as  the  island  of  Minorea  lost  through  his  re- 
missness, or  the  removing  of  this  man  out  of 
the  island — I  should  have  conceived  might 
Tory  well  have  furnished  an  excuse  for  him  in 
his  conduct :  I  am  sure  it  would  have  taken  off 
from  any  edge,  any  warmth,  or  keenneaa  in 
which  an  actkm  would  have  been  supported 
that  would  have  been  brought  against  him. 
But,  large  as  the  ground  was  laid,  it  was  to 
take  in  certainly  another  case  than  this.  No« 
thing,  as  I  conceive,  and  as  I  submit  to  yon,  of 
this  kind  has  been  proved.  Petitions,  letters, 
messages  hsTO  been  given  in  evidence  belbre 
you,  and  comments  are  made  upon  the  Tery 
petitions  themselves,  as  carrying  with  them 
strong  proofs  of  a  mutinous  inclination ;  and  at 
last  there  is  a  broad  fact  asserted,  that  there 
was  a  downright  threat  of  appearing  in  arms 
at  the  head  of  150  men. 

Now,  gentlemen,  give  your  attention  to  these 
letters,  to  these  petitions  that  have  been  read. 
They  are  expressed,  as  I  conceive,  in  decent 
and  m  respectftil  terms ;  and  if  it  is  an  act  of 
mutiny,  I  do  conceive  that  it  is  impossilde  fbr 
any  one  man  to  complain  that  he  has  received 
wrong  from  another,  either  by  word  or  letter, 
but  he  must  be  condemned  as  a  mutineer  in  the 
island  of, Minorca;  and  the  public  faith,  the 
national  foith  that  is  pledged  for  the  protectton 
and  enjoyment  of  their  property,  is  raduced  to 
that  state— '  You  shall  enjoy  it,  but  if  another 
presumes  to  wrong  you,  you  must  not  dare, 
upon  the  pain  of  transportation  and  long  im- 
prisonment, to  utter  a  wOrd  of  complaint;  for 
It  is  judged  dangerous,  it  is  not  consistent  with 
the  wisdom  of  government  to  permit  it,  and 
we  are  called  upon  to  punish  you  most  severe- 
ly.'— Gentlemen,  the  transaction  appears  to  be 
this :  that  an  officer  in  the  island  or  Minorea, 
called  a  mnstastaph,  was  the  man  from  whom 
the  islanders  were  to  receive  what  they  call  the 
aflbration  or  the  assise- price:  this  was  the 
conception  of  Mr.  Fabrigas  the  petitioner. 
Another  notioB  prerailed,  that  the  order  of 
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•ooDcil  reoeifcd  from  the  gtowd,  which  ii  odd-  I  Mr.  FabrigM,  which  he  apprehended  to  h»  if 


tiftentwilh  their  capitiUatioD  and  the  rigbla 
etipulated  to  them,  ought  to  be  obaeired  ;  b^ 
which  order  they  were  at  liberty  to  idl  their 
wioesafier  a  certain  price  had  by  a  public 
officer  been  once  aaused,  which  it  called  the 
aflbration.    But  the  moatastaph  of  the  island 
thought  proper  to  say  that  the  order  of  council 
was  80|»era^ed  by  another  order,  which  con- 
ing from  the  active  person  in  the  govemoient, 
though  not  the  prinapal  at  the  time,  must  ne- 
cessarily supersede  that  order  of  conodl ;  and 
it  was  insisted  u|ion  that  gOTemor  Johnston's 
order,  judging  of  the  inexpedience  and  impro- 
priety of  the  former,  must  take  place ;  and 
that  Mr.  Fabrigas  was  wrong  in  bis  concep- 
tion of  what  should  be  understood  to  be  the  hiw 
of  Minorca.     Upon  his  presenting  his  com- 
plaint to  Mr.  I^lostyn,  he  received  for  answer, 
that  Mr.  Mostvn  would  immediately  call  upon 
the  mustastapb  for  bis  answer.    Tlie  answer  is 
given ;  and  in  consequence  of  it  Mr.  Fabrigas 
M  told  that  his  petition  was  groundless,  for  that 
the  mustastapb  had  most  perfectly  satiafied  the 
ffOfcmor.    Mr.  Fabrigas  then  desires  to  see, 
m  confi'lent  as    he  was  that    he  was  well 
grounded  i»  his  complaint,  yet  he  desires  to  see 
the  reasons  that  the  muatastaph  has  assigned. 
The  sight  of  these  reasons  is  denied  him.    In 
consequence  of  that,  he  presents  another  peti- 
tion ;  which  is,  1  think,  referred  to  some  of  the 
law  officers  of  the  island  for  their  oooaidera- 
tion.    Tbey  run  it  over,  and  they  report  tbero- 
idres  satisfied ;  and  they  insert  the  answer  of 
the  mustastapb,  which  answer  the  plaintiff  Mr. 
Fabrigas  is  very  desirous  of  seeing  and  answer- 
ing.   The  business  then  proceeds,  as  it  is  said, 
in  repeated  petitions ;  Mr.  Fabrigas  conceiving 
that  the  governor  is  misled,  not  that  he  wilfully 
.denies  him  justice,  but  is  misled  through  the 
influence  and  misrepresentation  of  this  musta- 
stapb ;  and  that  produces  at  last  a  convention 
of  some  of  the  ialaud,  in  order  to  take  their 
sense  of  the  matter.    Here  it  is  not  clear  what 


a  dangmNis  kind,  and  therefere  dinonrafiiis 
and  advised  him  never  to  repeat  again.  H« 
does  not  know,  he  says,  whether  the 
sion  was  to  this  purpose,  that  he  wonM 
again  if  permitted,  and  that  there  ihowld  be 
another  petition  backed  with  150  umb,  «r 
that  he  wouM  come  with  150  men  to  back  hia 
petition.  I  am  sorry  for  it.  But  here  I  ens*! 
forbear  a  comaient ;  it  woaM  be  brtrayingHiv 
cause  and  my  own  judgment  if  I  did.    11m 


gentleman  ia  very  sure  that  one  or  the  ether  «f 
these  were  the  expressions.  He  profeascd  i» 
refresh  his  memory  by  a  papec  he  had  writtaa 
down  within  an  fanour  and  a  half  of  the  trsBa- 
action ;  and  he  thought  proper  to  add,  tbnl  il 
gave  him  an  alarm,  as  if  something  dangerow 
might  follow. 

Now,  gentlemen,  what  are  the  words  which 
he  has  written,  from  which  he  said  he  made 
his  communication  to  the  Kuvemor,  and  which 
certainly  contains  the  truth,  as  he  receotly 
wrote  it  down  ?  Why,  that  Mr.  Pabrigaa  aaid 
be  would  come  next  day  with  a  petitien  of  the 
people  concerned  in  grapes  and  wines,  wImc^ 
they  would  sign  and  come  with  to  the  numhic 
of  150!  These  are  the  words  wrote  down  bv 
Mr.  Wright  himself.  Why,  gentleasen,  1 
submit  it  to  you,  whether  in  common  sense  aM 
plain  honest  interpreutiou  there  can  be  any 
mistake  about  these  words. 

You  hear,  gentlemen,  this  was  a  contest  he* 
tween  the  mostasiaph  and  Mr.  Fabrigaa. 
flfovemor  is  appealcNl  to  as  a  judge  expected 
be,  and  who  ought  to  lie,  impartial  betwc 
them :  he  was  apiiealed  to  with  decency  ee 
one  side,  but  leaotnl  ratlier  with  friendabip  ee 
the  other ;  for  the  interest  of  the  governor  ii 
not  unconnected  with  the  emuluments  of  the 
mustastapb.  On  one  side  it  is  insisted  thai 
this  was  not  the  sense  of  the  uiajoniy  of  the 
inhabitants ;  on  the  other  siile,  iioiwiilistandiag 
what  bad  appeared  from  the  advantage  lalaa 
upon  a  Huoday,  when  many  could  net  appeari 


was  the  seiu»  of  the  msjority ;  but  here  the  !  yet  still  that  the  real  sense  of  the  majority  of 
mustastapb  had  weifflit  and  interest  enough  to    the  iohabitantM  was  on  the  side  of  Fabngas. 


get  that  represented  oy  the  m^ority,  which  he 
wished  to  have  received.  This  being  on  a  Sun- 
day, when  many  of  the  inhabitants  were  in  the 
country  follovring  tbeir  diversions,  and  Mr. 
Fabrigas  thinking  that  the  sense  of  the  people 
had  not  been  properly  taken,  comes  again  to 
the  governor  with  another  petitioo,  not  censur- 
ing the  governor,  not  upbraiding  the  giivemor, 
not  iotimatioff  the  least  disapprolwtion  of  the  go- 
Ternor's  conduct,  or  jeaionsy  of  his  inclination, 
couched  in  terms  of  the  utmost  decency.  The 
consequence  of  it  was  an  answer,  which  pro- 
doced  from  Mr.  Fabrigas  that  very  answer  upon 
which  the  defence  of  Mr.  Mostyn  has  been  in 
00  great  a  measure  built ;  to  which  the'gentle- 
men  have  applied  that  evidence  which  waa  pro- 
duced by  Mr.  Wright,  Mr.  Mostyn's  secretary. 
Ur.  Wnght  says,  that  first  of  all  the  conver- 
aation  was  interpreted  by  a  priest,  and  then  by 
another  interpreter ;  but  be  does  not  know  h  ho 
iDterpreled  those  expressions  which  fell  from 


Gentlemen,  is  not  that  the  most  natural  ke^  f 
does  not  that  furnish  the  most  obvious  inter- 
pretation to  this?  He  would  cuine  with  150t 
in  answer  to  what  he  bad  been  told ;  for  hia 
petition  had  been  rejected  U|K>n  the  gruoad 
that  it  was  not  conionaoi  to  the  wishea  of  the 
inhabitants,  for  they  had  been  summoned,  had 
declared  and  signed  against  it.  He  answers^ 
that  I  will  come  the  next  day  with  a  petitioa 
aigned  by  150  men.  And  who  are  tbeae  meo 
to  be  .^  ^Vhy,  he  says,  persons  concerned  ia 
grspes  and  wine.  Can  you  conceive  then  that 
he  tlireatened  to  bring  an  arme<l  force,  that  he 
threatened  danger  to  the  Ksrrison  ?  Waa  it  noC 
a  natural  answer  in  that  dinpute  that  then  anb- 
sisted  between  him  and  the  mustastapb  ?  la  it 
not  clearly  expbined  by  tlie  wonls,  **  the  per- 
sons concerned  in  grapes  and  winea,**that  he 
meant  the  mistake  should  be  rectified  the  next 
day,  and  that  it  might  appear  from  the  nnmber 
attending  that  petitiooi  upon  which 
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majority  of  tbo  ialandcra  were  ?  There  was  no 
maa,  tbat  did  not  desire  to  mistake  it,  that  could 
hare  mistaken  it :  that  is  impoenUe.  This  I 
will  be  hold  to  say,  that  no  man  that  wrote  this 
paper  wonld  have  gi? en  the  evidence  that  Mr. 
Wri|[ht  has  given,  and  say  he  was  in  doubt 
only  in  the  recollection  of  the  particular  words 
that  were  used,  whether  he  would  eome  with  a 
petition  backed  with  150  men,  or  that  he  would 
come  with  150  men  to  back  his  petition.  1  am 
persuaded  that  no  man  who  had  wrote  this,  and 
which  he  tells  you  is  the  truth,  could  ever  en- 
tertain that  kind  of  doubt  that  Mr.  Wright  sog^ 
gested  to  yon.  ,  1  am  as  conOdent  that  no  man 
eoold  have  mistaken  this,  that  had  not  some 
purposes  to  answer  by  affecting  to  mistake  it 
bat  what  was  Mr.  Wright's,  what  was  the  go- 
Temor's  conduct  upon  this  occasion?  Did 
cither  of  them  enquire  aAer  these  150  men  ? 
If  this  was  a  matter  that  would  gt?e  such  an 
alarm  to  a  governor  of  a  garrison,  was  it  pro- 
per to  acquiesce  in  the  removal  of  one  only  P 
Was  there  any  enquiry  made  after  the  others  ? 
If  it  struck  Mr.  Wright  as  dangerous,  would 
it  not  have  occurred  to  him,  to  stop  Mr.  Fab- 
rigas  upon  the  instant?  Would  he  not  have  de- 
manded the  names  of  these  150  men  P  But 
Mr.  Mostjfo  at  once  abandons  all  his  character, 
ibr  the  purpose  of  the  cause ;  he  is  now  no 
longer  that  faithful  officer,  that  good  and  trusty 
flokTier,  that  diligent  and  circumspect  ffovernor, 
that  you  were  oefore  told  he  was.  Is  it  not 
impossible  but  it  should  have  occurred  to  both, 
that  the  proper  conduct  was,  if  this  was  a  just 
interpratation  of  the  words  that  were  uttered,  to 
take  that  man  up  P  not  to  slop  there,  but  to 
have  interrogated  him,  to  discover  his  abettors 
and  accomplices,  to  pursue  the  enquiry,  and 
peeaerve  the  safety  or  the  garrison,  which  they 
conoeived  to  be  so  much  in  danger  P  It  is  most 
dear  from  all  the  circumstances,  that  neither 
of  them  apprehended  any  danger  whatsoever 
to  the  garrison ;  they  slept  in  quiet  as  before. 
There  roust  be  some  other  reason  for  their  pro- 
ceeding in  the  manner  they  have  done  against 
Mr.  Fabrigas,  besides  that  which  arises  from 
the  necessity  and  emergency  which  was  re- 
presented to  you,  of  the  interposition  that  the 
governor  was  called  upon  by  indispensible  duty 
to  make,  for  the  sake  of  preserving  the  gar- 
rison from  being  thrown  into  confusion,  from 
falling  into  the  enemy's  hands.  There  must 
be,  I  say,  some  other  reason  for  acting  in  this 
manner  against  Mr.  Fabrigas.  Mr.  Fabrigas 
is  suspect^,  as  they  would  have  it,  of  a  dan- 
gerous design;  (hat  a  dangerous  design  was 
on  foot ;  yet  he  is  the  only  man  that  for  six 
days  remains  in  the  island  in  close  imprison- 
ment, and  there  is  not  any  inquiry  made  after 
the  persons  presumed  to  be  concerned  with 
him  m  the  business.  If  the  governor  had  con- 
ceived that  impression,  and  wished  to  be  set 
right  in  his  opinion,  the  appearance  of  the  pe- 
tition the  next  day  would  have  answered  it. 
When  four  poor  Minorquins,  (which  for  some 
fmrjfoue  or  other  are  described  to  be  of  the 
lowest  class  of  me0|  and  which  you   will 


thercfhra  presume  to  be  the  moat  inoffensive) 
when  these  four  men  alone  came  with  the  pe« 
tition,  did  governor  Mostyn  then  continue  in 
the  opinion  that  thb  man  was  the  framer  and 
contriver  of  dangerous  designs,  to  he  backed 
and  supported  by  multitudes  P  Must  not  ha 
change  nis  opinion  then  P  Did  the  imprison- 
ment end  thenP  Were  the  sufferings  of  this 
man  then  put  an  end  toP — No,  gentlemen; 
the  man  continues  in  prison  for  six  days,  and 
b  aiWrwards  by  an  order  extra-judicial,  by  an 
order  of  this  governor  Mostyn,  sent  into  exile  ; 
which  if  it  b  law,  any  thing  he  tlunka  proper 
to  do  will  be  bw ;  and  1  must  then  agree  witli 
Mr.  Wright's  juridical  opinion,  that  the  power 
of  the  governor  can  have  no  bounds  in  cnminal 
matters.  If  he  can  justify  thb,  he  might  as 
well  justify  capital  punishments ;  and  if  be  had 
thought  proper  to  have  ordered  him  to  imme- 
diate  execntioo,  he  would  have  done  an  act  full 
aa  justifiable,  in  my  opinion  something  mora 
agreeable  to  bamaoity ;  for  he  sends  this  man 
to  rot  in  a  dungeon,  the  place  ordained  for  the 
vilest  and  mcwt  desperate  malefactors,  for  ca- 
pital offenders  only,  whether  uoder  ground  or 
not  is  imroaterbl,  but  it  was  gloomy,  damp, 
and  uncomfortable  ;  it  has  all  the  horrors  of 
a  dungeon  belonging  to  it ;  and  there  thb  man 
is  kept  under  a  specbl  extraordinary  order, 
which  onr  witnesses,  who  were  soldiers  of  the 
garrbon,  who  were  attendants  at  the  place,  tell 
you,  were  unprecedented  ;  no  food  suffered  to 
be  administered  to  him,  his  friends  debarred 
from  seeing  him,  his  wife  and  children  denied 
access  as  oflen  as  they  approached,  and  thb 
in  consequence  of  orders  which  their  humanity 
shuddered  at,  but  which  they  dared  not  pre- 
sume to  contradict.  Singular  and  unexampled 
as  was  thb  cruelty  even  in  the  government  of 
Minorca,  which  has  the  peculiar  character  of 
having  a  despotism  belonging  to  it  unknown  in 
any  other  place  upon  the  face  of  this  globe ; 
yet  even  tuere,  though  they  may  quote  in- 
stances to  justify  some  part  of  their  beha- 
viour, they  never  can  pretend  that  a  man 
ever  was  treated  with  the  studied  circum- 
stances of  rigour  and  cruelty  contained  in 
these  orders:  I  mean,  that  no  such  orders  were 
ever  issued  out  before.  Thb,  gentlemen,  is 
the  treatment  Mr.  Fabrigas  has  undergone,  and 
this  Mr.  Mostyn  must  justify.  He  must  not 
only  justify  the  removing  this  gentleman  out 
of  the  way  of  doing  mischief,  but  he  must 
say,  that  without  hearing,  without  any  pro- 
ceeding, without  the  form  of  sentence,  with* 
out  even  so  much  as  an  intimation  of  the 
offence  with  which  he  is  charged,  he  has  a 
right  to  inflict  the  greatest  of  all  punbbmenta 
upon  him.  Thb  Mr.  Moetyn  must  say :  and 
you  are  to  conclude,  from  the  exceeding  good 
character  of  Mr.  Mostyn,  that  all  this  pro- 
ceeded from  the  pure  benevolence  of  bis  heart, 
from  the  moat  upright  and  commendable  of 
all  motives.  You  are  in  your  judgment  to  pass 
an  approbation  of  deiiving  a  man,  mtried  and 
unconvicted,  all  food  ror  six  days  but  bread  and 
water,  of  stripping  him  of  all  comfort,  and  of 
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denyiogf  bim  e?eo  the  accommodatioD  of  a  bed. 
You  mutt  prooouDce  that  there  waa  nothings 
improper,  nothing  unlawful,  notbiofr  iohuroan 
in  aeparatiug^  a  man  from  his  wife  during  thia 
impriaonment,  atrippiDf^  bim  of  the  comfort 
of  bia  infant  children,  and  then  transportiiiif 
him  into  a  forei|pi  country,  without  giving  bim 
Ibe  opportunilv  of  providiofr  for  hia  voya^, 
or  receiving  that  amall  aaaiataoce  which  you 
have  been  told  bin  wife  and  sou  were  ready  on 
the  apot  to  deliver  to  him.  Thia  you  must 
pronounce  to  be  legal  and  juatifiable,  and  to  be 
agreeable  to  humanity,  to  be  neceaiarily  inci- 
dent to  the  office  and  duty  of  a  governor  of  a 
garriion.  You  are  deaired,  admitting  for  a 
Bioment  that  you  can't  justify  the  general  in 
thia  conduct;  ailmitting  that  aome  form  of 
trial,  that  calling  a  man  to  anawer  and  signify- 
ing what  he  was  charged  with  were  necea- 
sary  forma  to  precede  the  infliction  of  any 
punishment  whatever;  (which  admission  will 
be  an  affront  to  the  judgment  of  the  worthy 
gentleman  bia  secretary,  who  insists  upon  the 
general's  will  being  the  law)  but  laying  that 
naidc  for  a  moment,  it  is  aaid  the  governor's 
conduct  stands  ao  circumstanced,  that  it  is  so 
mitigated,  that  you  can  never  liud  it  consistent 
with  your  duty  to  give  any  considerable  da- 
magea  against  him,  at  the  complaint  of  this 
man.  And  to  brand  him  with  the  most  danger- 
ous of  all  names,  you  are  told  that  he  is  a  pa- 
triot :  that  patriotism,  however  it  may  be  in- 
troduced here,  and  may  be  serviceable  in  a 
commercial  country,  is  of  no  use  and  l»enetit, 
but  of  the  highest  danger,  in  the  island  of 
Minorca ;  and  the  love  of  a  man*s  country, 
which  is  called  the  first  of  virtues  in  other 
countriea,  becomes  a  mark,  a  dangerous  offence 
in  that  country.  At  the  instance  therefore  of 
such  a  man  as  that,  and  against  such  a  man 
as  Mr.  Mostyn,  you  are  told,  you  can  give  no 
damages,  for  the  great  and  the  lon^  imprison- 
ment, for  the  cruel  and  afflicting  injury  done 
him,  in  aending  him  into  a  foreign  country 
from  his  wife  and  family.  You  cannot  do  it, 
because  it  ia  aaid  Mr.  Mostyn  has  been  in  an 
error,  and  that  the  utmost  extent  of  Mr.  Mos- 
trn's  crimes  amounts  only  to  that  of  error. 
To  support  this,  the  opinion  of  the  military 
was  asked,  and  the  opinion  of  those  wretched 
men  called  lawyers,  who  have  studied  law  in  a 
country  where  law  is  not  permitted  to  reside,  and 
where  the  will  of  the  governor  is  the  onlv  law. 
Upon  such  authorities  it  is  said  3Ir.  I^iostyo 
could  not  hesitate.  Clear  as  his  judgment  is, 
Le  is  mistaken;  he  is  misled  by  the  fi.st  of 
authorities:  he  certainly  meant  well.  Gentle- 
men, if  Mr.  Mostyn  had  offended  against  any 
particular  poaitive*  law  of  this  country  or  evtn 
Blinorca,  though  clear  to  common  understand- 
ings, ]^et  that  defence  mij^ht  be  open  to  him  ; 
but  it  is  not  open  to  him  in  this  case  :  for  he 
liaa  offended  against  the  law  of  humanity, 
impressed  upon  every  good  mind  (no  man 
that  feela  it  can  ever  be  mistaken),  and  he  ha« 
offended  against  the  fintt  principles  of  justice. 
Qut  it  ia  aaid,  be  only  erred  in  aending  a  man 


to  a  dungeon,  that  probably  might  itill  Um$ 
out  of  error  too,  he  iteuea  out  ordera  to  rcalriat 
him  to  bread  and  vi  ater  fur  his  suatenaMX ;  oMl 
of  error  too,  he  prohibited  the  access  of  hii 
wife  and  children  ;  out  of  error,  lie  bonialiBdl 
bim  into  a  foreign  country,  atript  of  bia  pi^ 
perty,  and  all  the  comtbrt  be  onuld  beauppiiaoi 
to  have  in  his  banishment,  not  suffered  to  toko 
that  small  pro»ision  which  his  family  bad 
maile  for  him;  all  the»e  errors  are  ioctdeot 
— To  whom  ?  To  the  go?eroor  ot  Miourca-  f 
trust  by  your  verdict  thai  you  will  never  soiar 
a  man  who  has  acted  this  part,  to  coll  it  b^ 
manity,  and  go  back  to  Minorca  juatificd  kjf 
your  verdict,  in  aaying,  '  1  cummitied  llMat 
mistakes,  but  they  w«re  all  mistakea  iti  tkm 
heart.'  I  am  sure  you  will  not  give  him  tbo 
sanction  and  authority  of  vour  verdict.  Bot 
if  these  arguments  prevail,  you  must  do  il; 
you  must  give  the  plaintiff  small  daomgo^ 
merely  because  the  defendant  is  mistokco* 
Governor  Most^  n,  bred  too  in  Engbod,  loioly 
gone  over  to  that  country,  does  not  rocoMort 
that  il  ia  necessary  that  a  man,  betbra  bo  ii 
punished,  must  l>e  tried:  you  are  to  call  ibot 
an  error  too.  I  do  conceive,  the  loweai  wrdob 
that  walks  the  streets  of  London,  ia  iocopoUo 
of  falling  into  that  error :  it  must  be  an  enor 
produced  by  the  iilace  ;  it  must  be  thai  vorr 
intoxication  and  cirunkenneos  of  power  wbin 
you  ought,  by  your  verdict,  to  correct.  It  ia  ion 
possible  that  any  Englishman,  or  any  man  brad 
in  a  civilized  country,  could  fall  into  aucb  ■■ 
error.  Antl  give  me  leave  here  to  remark  oo 
one  part  of  the  case.  Gentlemen  are  bnmgbl  M 
tell  voii  of  reports  conve^'ed  to  the  goveroor. 
If  3Ir.  Wright  reported  faithfully  what  he  wao 
authorized  to  report,  the  governor  had  litlio  la 
build  upon.  Another  gentleman  adda,  tbil 
there  was  a  report  of  somebody  ;  and  it  ia  aaid 
it  may  justify  the  governor  as  a  report.  Now 
did  they  consider  how  the  goveroor  ia  to  ho 
justified  by  a  report  ?  l>oes  a  report  justify  a 
man  in  proceeding  to  the  very  eztremity  of 
punishment  instantly,  without  trial  or  ejransi- 
nation  ?  Doea  not  every  observatum  that  cao 
possibly  be  made  turn  against  geiuTal  Mootyof 
If  you  pronounce  a  verdict  tor  him,  niu^l  oat 
you  give  a  sanction  to  that  horrible  and  dongeiw 
oils  doctrine  here  advanced  in  bis  BU|»portP 
Are  not  you  called  u|>ou  then  by  every 
deration  that  is  dear  to  yoii,  to  give  great 
exemplary  damagpK  in  tliin  cause?  il  ever 
ample  riipiired  it,  it  does  in  tluN.  If  ever  ibo 
suffering  of  a  man  rvquireil  it,  it  d(»ea  in  thia  ; 
for  never  was  any  man  mov  clearly  and  uQ« 
jusiitiably  nronired  and  injured.  If  you  aeod 
Mr.  Fabriga»,  if  he  has  courage  to  returo  M 
the  island,  with  a  verdict  of  a  lew  biiodrad 
pounds,  (o  give  trium|>h  m  a  mm  whoae  ro* 
venue  is  seven  «ir  eitflii  iii<iu«and  pminds  a-ycari 
it  ho  does  not  regard  hIjmi  suih  a  man  as  ibifl 
recovers;  then  tue  de»pirable  dtHiriiie  of  ar* 
hitrary  |>OMer  iliat  thegowrnor  Mas  m>  fund  of, 
and  thnnglit  so  well  established  in  this  island, 
\«ill  never  again  lie  disturbed.  Is  it  ni»l  oa- 
aeotial  to  the  very  safety  of  the  ialaody  tbaft 
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the  inbabiteiits  mav  be  assured  thtt  they  are 
protected  from  tuch  a  power,  that  they  shall 
Deter  be  told  that  in  a  coart  of  justice  such  a 
power  was  erer  insisted  upon,  and  that  the 
jury  gate  only  a  few  hundred  pounds  damages, 
as  a  mark  that  they  did  not  bear  in  tlieir  minds 
any  ip-eat  disapproliation  of  it  ? 

On  the  other  hand,  it  is  of  no  great  conse- 
queuoe  whether  Mr.  Mostyn  ever  reiurns  to 
that  country  again.  It  is  my,  and  I  am  sure 
it  is  your  wish,  that  he  may  never  be  permitted 
to  return.  I  wish  he  may  never  see  the  face 
of  Mr.  Fabrigas  again.  1  wish  he  may  never 
•ee  the  face  of  Mr.  Fabrigas  aiprsin  m  that 
island.  But  it  is  of  the  greatest  concern  to  the 
peace  and  happiness  of  that  island,  thst  they 
are  saiely  protected  from  such  outrages,  from 
0uch  rampant  violence  and  capricious  exercise 
of  tyranny  and  despotism ;  that  they  shall 
never  be  diaturbed  again  by  such  exertion  of 
aothoritv,  much  less  that  it  shall  ever  be  ac- 
knowledged as  the  claim  of  the  governor  of  the 
island  ;  but  that  they  may  quietly  enjoy  those 
rights  that  as  natural-born  subjects  of  Great 
Britain  they  are  entitled  to,  and  which  the  na- 
tional faith  is  pledged  to  make  good  to  them. 
This  will  Jiie  the  advantage  that  will  follow  the 
giving  ample,  considerable,  and  exemplary 
damages  to  the  plaintiff;  damages  that  1  must 
aay  in  this  cause  are  called  for  from  the  very 
nature  of  the  cause  itself:  for  if  there  was  not 
any  weightier  consideration  in  it  than  for  the 
mifferings  of  the  man,  the  damages  must  swell 
high  indeed ;  but,  added  to  that,  you  will  pro- 
duce this  happy  effect,  that  Minorca,  which  is 
■aid  to  be  a  precarious  possession,  will  for  ever 
be  a  permanent  and  secure  possession  to  the 
crown  of  Great  Britain.  I  much  fear,  if  this 
conduct  receives  couutenance,  it  will  be  inae- 
cure  indeed  ;  and  much  as  I  love  the  trade  and 
commerce  of  this  kingdom,  I  protest  as  a  man 
•f  feeling,  great  and  valuable  as  they  are,  I 
would  not  consent  that  they  should  be  pur- 
chased, I  cannot  consent  that  they  should  be 
preserved,  at  the  expence  of  the  most  solemn 
rights  of  society. 

Mr.  Just,  (jould.  Gentlemen  of  the  jury, 
Anthony  Fabrigas  is  plaintiff;  and  John  Mos- 
tyn, esq.  is  the  defendant.  This,  gentlemen, 
is  an  action  of  trespass  and  false  imprisonment, 
on  which  the  plaintiff  declares  in  two  counts. 

The  first  is,  that  the  tiefendant  upon  such  a 
day  made  an  assault  upon  and  imprisoned  the 
plaintiff',  without  any  reasonable  or  probable 
cause,  against  the  laws  i »f  this  kingdom,  and 
compelled  him  to  depart  from  Minorca,  where 
be  was  there  dwelling  and  resident ;  and  carried 
or  caused  him  to  be  carried  from  thence  to  Car- 
tbagena,  in  the  dominions  of  the  king  of  Spain, 
against  the  plaintiff's  will,  whereby  he  was  put 
to  great  expence  and  trouble,  his  goods  were 
wasted  and  lost,  his  family  brought  to  great 
want  and  distress,  and  he  was  depnved  of  their 
comfort.  That  is  the  first  count.  The  second 
is,  the  general  charge  of  iaise  imprisonment, 
without  alledgiug  these  circumstances.  To 
this  the  defendant  has  pleaded  two  pleas. 
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In  the  first  place,  the  general  issue,  that  he 
is  not  guilty. 

In  tlie  second  place,  he  says,  he  is  governor 
of  the  island  of  Minorca,  and  that  he  was  in- 
trusted with  all  the  powers,  privileges,  and  au- 
thorities, civil  and  military,  belongius^  and  re- 
lating to  the  government  of  tUe  said  island  in 
parts  beyond  the  seas.  Then  be  states,  that  the 
plaintiff  was  guilty  of  a  riot  and  disturbance  of 
the  peace,  order,  and  government  of  the  islaud, 
and  was  endeavouring  to  create  and. raise  a 
mutiny  and  sedition  amongst  the  inhabitants  of 
the  said  island,  in  breach  of  the  peace,  in  viola*- 
tioa  of  the  laws,  and  in  subversion  of  all  order 
and  government ;  whereupon  the  defendant,  in 
order  to  preserve  the  peace  and  government  of 
the  island,  was  obliged,  and  did  then  and  them 
order  the  plaintiff  to  be  banished  the  said  island, 
and  to  leave  and  quit  the  island.  And  in  order 
to  carry  this  into  execution,  and  to  send  him 
from  and  out  of  the  island,  be  did  (then  come 
the  words  of  form)  gently  lay  hands  upon  him 
for  that  purpose;  and  accordingly  did  cause 
him  to  be  kept  in  prison  for  a  reasonable  apace 
of  time,  until  he  could  send  him  out  of  the 
island  ;  and  then  at  length  he  did  send  him  on 
board  a  vessel  from  the  said  island  to  Cartha- 
gena  in  Spain,  as  it  was  lawful  for  him  to  do. 

The  plaintiff  has  said  in  answer  to  this,  that 
he  did  it  of  his  own  wroncTy  and  without  any  such 
cause  as  he  has  alledged  in  his  justification. 
Now  whether  this  justification  is  good  in  point 
of  law  or  not,  is  a  matter,  gentlemen,  that  I 
shall  not  enter  into  upon  this  occasion.  For  it 
seems  to  me,  that  if  what  has  been  laid  down 
by  the  gentlemen  upon  the  part  of  the  defen- 
dant Is  well  founded  m  law,  they  ought  to  have 
pleaded  that  matter  to  the  justification  of  the 
court.  But  they  have  not  so  done,  but  have 
pleaded  a  justification,  which  is  denied  by  the 
plaintiff;  and  that  issue  coming  here  by  the 
king's  commission  of  Nisi  Prius  to  be  tried  by 
you  and  l>efore  me,  we  must  therefore  see 
whether  he  has  made  out  that  justification  or 
not.  And  you  will  please  to  recollect  he  says 
in  it,  that  the  plaintiff  was  guilty  of  a  riot  and 
disorder,  and  did  endeavour  to  excite  and  stir 
up  mutiny  and  so  forth  in  the  island.  Thus 
much  I  think  one  may  say,  that  where  a  con- 
quest is  made  of  a  Christian  connti^  (there  it 
some  strange  doctrine  relative  to  infidel  conn- 
tries,  as  if  infidels  had  no  laws  to  be  governed 
by,  that  I  meddle  not  with;  but  as  far  as  re- 
lates to  the  conquest  of  a  Christian  couutry,) 
certainly  it  is  said,  that  until  the  crown  does 
promulgc  laws  amon^  them,  they  are  to  be 
governed  by  their  ancient  laws.  Indeed,  com« 
mon  sense  speaks  it,  because  otherwise  thej 
would  have  no  laws  nor  government  among 
them.  Hoivever,  thus  far  may  be  said,  to  be 
sure,  under  such  a  constitution  in  which  we 
live,  that  at  least  natural  equity  must  be  the 
rule,  if  there  is  a  power  that  is  not  circum- 
scribed by  clear,  positive,  and  precise  rules* 
Yet  both  natural  justice  and  equity  are  the 
principles  that  ought  to  govern  such  a  trust, 
if  any  one  waa  to  write  or  speak  upon  it,  it  m 

31 


163] 


14  OEORGE  III. 


AetioHjbr  False  Impriionment^- 


im 


ImpoMible  bat  they  mutt  lay  down  that  propo-  ' 
•ition.    Then  that  will  be  a  ooDMideratioD  for  j 
you  to  try  upon  this  occasioii ;  considering  this  > 
distinctioo,  that  we  are  not  trying  a  cause  now 
that  does  happen  within  the  compass  of  this 
island,  but  we  are  tryinjf  a  fact  and  a  proceed- 
ing that  happened  in  a  carrison  beyond  the 
teas,    a    place    possessed  by  the   crown    of 
Great  Britain  for  the  general  benefit  of  this 
€oantry  and  of  its  commerce. 

In  order  to  make  out  the  ulaintiff**  case,  in 
the  first  place  they  have  called  Basil  Cunnint;. 
ham,  who  was  seijeant- major  in  the  roval 
artillery  at  Minorcm  in  1771.  He  says,  that 
the  plaintiff  was  there  at  that  time  (it  is  agreed 
upon  all  hands  that  he  is  a  native  of  the  ibiand 
•I  Minorca.)  When  the  plaintiff  was  brought 
into  prison,  an  order  was  given  out  to  nut  three 
additional  men  upon  the  guard  to  do  duty  over 
the  prisoner  Pabrigas :  this  was  S4  hours  aOer 
lie  had  been  io  cusuxly.  The  prison  was  called 
ii*  1,  and  it  a  prison  where  those  charged 
with  or  guilty  of  capital  crimes  or  desertiim  are 
generally  pat.  He  was  brought  there  by  a 
party  of  soldiers,  and  the  witness  thinks  hand- 
cuffed. It  was  afterwards  admitted  that  he 
was.  He  was  C4infine«l  there  four  or  five  days. 
The  centinels  informed  the  witnen,  that  they 
bad  orders  that  he  should  have  no  conversation 
with  any  but  the  prevost-marshal,  and  that  uas 
pat  into  the  general  onlers :  in  fact,  that  no  one 
did  visit  him,  as  he  knew  of.  The  provost- 
marshal  has  the  custody  of  persons  accoscd  of 
capital  crimes,  and  keeps  the  key  of  the  prison. 
He  says,  that  the  plaintiff  lived  like  a  gentle- 
man in  the  bland.  Fie  says  that  he  the  wit- 
ness was  at  8t.  Phillip's,  and  that  the  plaintiff 
was  not  tried  for  any  crime.  This  witness  is 
cross-examined,  and  says  he  has  sct-n  the 
plaintiff  at  different  times  for  eight  ur  nine 
years :  he  never  heard  but  that  he  was  a  quiet 
inoffensive  subject:  the  plaintiff  lived  in  St. 
Phillip's,  and  was  imprisoned  in  St.  IMiillipV 
castle.  This  witness  was  there  Itefore  Mr. 
Mostyn  became  the  governor :  Mr.  Johnston 
was  the  governor  when  the  witness  came  first 
to  that  island. 

James  Tweedy.— He  was  a  corporal  in  the 
Eoyal  artillery  in  1771,  and  was  serjeant  of  the 
guard ;  and  in  the  middle  of  September  the 
plaintiff  was  delivered  a  prisoner  by  the  soldiers 
ofthe  61st  regiment.  He  says  he  was  in  prison 
in  N*  1 ;  that  there  were  orders  from  the  ad- 
jotant- lieutenant  not  to  let  any  one  converse 
with  him ;  he  heard  the  adjutant  read  it :  the 
adjutant's  duty  is  to  deliver  the  orders  of  the 
commander  in  chief.  To  relieve  us  from  any 
farther  examination  relative  to  that,  it  was  arf- 
uiitted  by  my  brother  Davy  that  it  was  done 
by  the  defendant's  order.  Yhen  a  book  is  pro- 
duced to  you,  and  the  title  of  it  is,  **  Orders 
delivered  to  the  troopH  in  Blinorca  for  the  vear 
1771."  »•  Sept.  15,  1771.  In  order  to  refieve 
the  main  guard  at  St.  Phillip's,  which  now 
BDoiints  a  centinel  extraordinary  upon  Aniliony 
Pabrigas,  confined  in  prison  N**  1,  general 
iiast|rQ  orders  tlut  three  oien  be  added  to  the 
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artillery -guard  in  the  Castle*faaaK,  as  they 
are  most  contiguous,  and  that  duty  taken  Ij 
them.  The  centinel  must  he  posted  nigfal  and 
day,  and  is  to  suffer  n«)  person  whatever  to  ap- 
proach the  grate  in  the  door  of  the  said  ptvoe, 
either  to  look  in  or  have  any  oonmunicatioft 
with  the  prisoner,  the  provost -marsbal  ci- 
cepted,  who  is  consUntly  to  keep  the  key  ia 
his  possession."  Then  the  witncaa  goes  «■. 
and  savs  the  plaintiff's  nife  and  two  cfailAw 
applied  to  see  the  plaintiff;  that  they  wei«  Ml 
permitted  to  come  nearer  thau  30  yards  «f  the 

Crison;  that  the  plaintiff  hiy  uponboanis;  hs 
ad  no  bed :  his  wife  brought  bedding,  bat  was 
not  permitted  to  carry  it  to  him.  He  says  Iha 
guard  was  sure  to  lie  troubled  if  they  hskd  aof- 
tered  an}j  one  to  come  to  him,  if  they  hsd  bsco 
guilty  of  a  breach  of  the  order.  He  subsislsd 
upon  bread  and  water :  that  when  peraons  ate 
confined  for  capital  offences,  they  have  the 
provisions  ofthe  island,  bread  and  lieef,  brosffflit 
them.  He  says  that  no  one  attempted  Co  bnag 
any  to  the  plaintiff,  because  the  order  was  ss 
strict.  There  was  an  air-  hole  at  the  top  of  tlw 
prison  ;  a  centinel  was  placed  to  keep  any  per- 
son from  approaching  it ;  and  says  that  was 
not  done  in  any  instance  before,  ereo  of  de- 
serters. He  says  the  plaintiff  had  a  wile  and 
five  children,  lie  never  heard  him  speak  dh- 
ri-spt>ctfully  of  ihe  ffovernor,only  he  cosaploined 
whilst  in  prison  of  his  sufferings. 

William  Johns  was  garrison- gunner  at  Hi- 
norca  in  17  7 1 .  He  had  been  there  nine  veais. 
He  knew  the  plaintiff,  who  lived  genteelly,  as 
much  so  as  any  one  in  Kt.  Phillip's.  He  says 
the  plaintiff  was  brought  to  prison  by  a  file  ef 
men.  Then  he  was  going  on  about  baod- 
cuffiiig,  niitl  so  on,  whi<£  the  defendant's  eoon- 
sel  adinitttd,  as  described  by  the  laat  witnea; 
but  he  was  not  kept  hand-cuffed  in  prison.  Hs 
68}  H  the  prison  is  a  ground -floor,  and  is  set 
apart  for  capital  offenders.  The  first  day  be 
was  in  prison,  his  son,  a  lad  of  fifteen,  rameio 
see  him,  and  had  provisions  in  a  basket.  H« 
desired  the  men  U|»on  duty  to  let  him  eany 
them  to  his  father,  and  they  refuseil  him. 
You  see,  gentlemen,  it  is  uwin^  to  those  strict 
orders,  that  no  man  was  to  have  access  ts 
him. 

John  Craig  is  a  matross.  He  says  he  wu 
at  Minorca  in  1771.  He  had  been  there  nine 
years.  He  knew  the  plaintiff  to  be  in  very 
good  circumstances ;  tiiat  is,  he  was  so  reck- 
oned by  people  in  the  island.  This  witness 
says,  that  he  did  duty  upon  him  when  he  wu 
in  prison,  and  none  were  admitted  to  see  him : 
that  his  wife  and  child  were  refused.  He 
says,  that  after  five  or  six  days  confinement, 
the  witness  was  at  the  quay,  and  saw  him  pal 
on  boani  a  vessel  that  was  under  sail.  He 
says,  this  was  done  between  three  and  four  in 
the  morning.  He  says  his  mife  and  child 
came  down  then  to  speak  to  him,  but  the  cen- 
tinel wiiuld  not  let  them  come  near  him,  nor 
let  the  witness  speak  to  him,  though  he  wanted 
so  to  do.  Then  it  is  admitted  that  he  was  bo- 
tiished,  by  Mr.  Mostyn's  order,  to  ipain  for 
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one  year :  he  ordered  him  to  be  landed  at  Car- 
thaflfeoa,  and  it  was  so  done. 

Colonel  James  Bidulph  says,  he  has  been  at 
Minorca ;  that  he  knew  the  plaintiff  in  June 
176S.  He  staid  there,  I  think,  till  the  year 
1771.  He  says  the  pUintiff  appeared  to  him 
as  one  of  the  what  he  calls  the  second  sort  of 
people:  he  was  reputed  to  hare  some  houses 
and  Tineyards:  he  had  a  father  living.  He 
eays,  that  he  was  not  received  as  one  of  the 
noblesse,  but  as  a  gentleman.  He  says,  **  1 
abould  call  him  a  kind  of  a  gentleman  farmer." 
It  was  said  by  the  counsel,  that  the  noblesse 
comprehends  all  the  gentry;  but  upon  my 
asking  the  witness,  he  tells  yon,  '*  No :  they 
make  a  very  considerable  nistinctioo  of  the 
higher  and  inferior  noblesse;'*  so  that  he  is 
what  you  may  call  in  England  in  the  light  of 
the  middling  class  of  men.  He  says,  that  as 
Ihr  as  he  observed,  he  behaved  very  well :  and 
jTOu  see  this  gentleman  speaks  from  1763  to 
177 1»  thai  he  behaved  very  well,  and  had  a 
fery  good  character.  He  says,  that  he  ofken 
employed  him  to  get  wine  and  other  thingBf. 
and  be  dispatched  his  commission  very  well. 
He  says  he  principally  keut  company  at  Cita- 
delta  with  a  don  Vigo  anJ  don  8anchio,  who 
were  two  of  the  first  rank  there  (that  is  1  think, 
the  capital  of  the  island ;)  that  he  always  be- 
haved with  very  great  decency.  And,geotlemen, 
yoQ  are  told,  that  the  defen<iant  is  a  lieutenant- 
general,  governor  of  the  island  of  Minorca,  and 
Ebb  a  regiment  of  dragoons.  This  is  the  evi- 
danea  in  support  of  this  action  bv  the  plaintiff. 

Why  then,  on  behalf  of  the  defendant,  they 
leO  you  that  they  shall  make  out  this  justifi- 
cation ;  that  they  shall  shew  to  you  that  this 
man  behaved  in  a  very  turbulent  and  disorderly 
aart  of  way ;  that  be  behaved  with  such  ear- 
nestness, and  in  such  a  manner,  under  such 
circumstances,  as  tended  to  incite  and  to  raise 
And  certainly,  gentlemen,  if  that 


ia  the  case,  it  is  a  matter  of  very  serious  and 
momentous  concern  indeed.    For  the  governor 
of  a  garrison,  without  a  possibility  of  calling 
in  another  armed  Force  to  suppress  it,  to  quiet 
them,  if  an  insurrection  should  be  stirred  up 
and  begin  amongst  them,  it  is  to  be  sure  of 
Tery  great  moment  and  importance.     For  a 
person  intrusted  in  so  high  and  important  a 
station,  and  of  such  a  delicate  and  ticklish  sort, 
as  the  government  of  the  island,  the  governor 
should  be  extremely  vigilant  to  suppress  the 
first  seeds  of  mutiny  and  sedition.    This  they 
say  they  shall  be  able  to  shew  you.    But,  say 
thejj  if  we  -shall  not  be  able  to  make  out  this 
jastification  strictly  and  duly,  according  to  the 
way  in  which  it  is  pleaded  ;  yet,  say  they,  we 
iball  lay  such  circumstances  before  you,  shew- 
ing  that  the  general  behaviour  of  the  plaintiff 
waa  of  that  kind,  aiMl  of  that  complexion,  that 
it  will  weigh  with  you  by  no  means  to  give 
large  damages.     This  is  what  I  think  was 
pretty  much  the  substance  of  what  the  gen- 
tlemen have  insisted  upon  by  way  of  opening 
tba  defendant's  case. 
Why  then,  in  the  first  pbce,  thongh  il  waa 
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read  at  the  conclusion  of  the  parole  evidence,  I 
may  remind  you  of  the  several  matters  in  writ- 
ing that  have  been  read ;  and  I  think  it  wouhl 
be  but  misspending  your  time  for  me  to  read 
tbem  at  large  over  again  to  you.  For  when  I 
have  so  done,  1  am  sure  I  shall  not  be  able  to 
do  it  with  more  distinctness  th«in  the  ingeniona 
officer  under  me  has  done :  and  when  I  haTO 
finished,  they  would  just  as  much  be  ont  of 
your  memory  as  they  are  now.  But  too  will 
remember  perfectly  the  nature  of  the  pro-* 
ceedings.  I  purpose  to  collect  them  as  well 
as  1  can  into  a  focus ;  to  bring  the  pith  of  them 
as  well  aa  I  can  to  you.  The  true  ground  of 
the  dispute  was  this :  This  Fabrigst  the  plain- 
tiff wanted,  as  yon  understand,  the  advanta^ 
of  an  order  of  his  late  majesty  in  council,  m 
the  year  175f ,  by  which,  keeping  under  tha 
afforation,  not  exceeding  it,  but  keeping  under 
It,  erery  one  was  to  have*  a  right  of  sellmg 
wines ;  so  as  he  did  not  exceed  the  afforation. 
Really,  gentlemen,  an  exceeding  good  plan 
this  is ;  and  that  is,  a  regulation  of  prices  la 
keep  people  from  imposing  in  the  moat  immo- 
derate manner  on  the  inhabitants.  Very  likely, 
a  system  of  something  of  the  like  sort  would 
not  be  improper,  but  no  of  Tery  considerabla 
use  even  in  this  metropolis,  for  whit  I  know. 
But  then  it  seems  that  this  order  lasted  oaljT 
from  the  year  1759,  during  the  government  of 
general  Blakeney.  When  general  Johnston 
succeeded  general  Blakeney  as  governor  of 
this  island,  he  thought  proper  to  make  an  al- 
teration in  that  order;  and  the  substance  of 
the  alteration  which  he  made  was,  that  for 
the  future  it  should  not  be  in  the  suburbs  of 
St.  Phillip's  (you  understand,  gentlemen,  this 
bland  is  divided  into,  1  think,  four  or  Stc 
departments— four  besides  this  arraval,  as  it 
>  called,  of  St.  Phillip's) ;  and  that  for  the 
future  it  shall  not  be  sold  promiscuously  by 
every  one  when  the  afforation  wss  made, 
but  that  for  the  future  the  four  wards  of  tha 
arraval  of  St.  Phillip's  should  draw  lots,  and  so 
take  it  in  succession  :  1  suppose,  sell  one  after 
another  till  the  wine  is  disposed  of.  And  it  doca 
seem  to  me  by  the  evidence  which  has  been 

ftven  by  one  of  the  witnesses,  which  yon  will 
ear  more  fully  stated  by  and  by,  it  seems  bel- 
ter than  when  sold  belter  skelter  and  promis- 
cuously. And  this  regulation  was  pursued  with 
some  advantage.  Then  you  see  the  plaintiflT 
wanted  to  go  liack  to  the  first  order  or  1759^ 
which  is  the  order  of  the  king  in  council.  From 
thence  vou  see  all  this  business  sprung,  and 
from  Allimondo's  selling  wine.  That  is  one 
grievance  that  was  complained  of,  and  which 
seemed  to  be  pretty  material,  I  confess,  as  it 
strikes  me ;  because  I  recollect,  that  by  one  of 
the  orders  it  is  expressly  forbid  that  the  officers 
or  judges,  or  any  of  them,  should  have  any  in- 
termeddling with  trade  or  traffic.  Now  the 
complaint  of  the  plaintiffagainstthis  Allimundo 
is,  that  he  who  had  the  check  upon  all  tba 
rert,  this  mustastaph,  buys  great  quantities  of 
grapes,  and  makes  a  vast  quantity  of  wine  him- 
self.   So  while  he  kept  the  others  under  chacl^y 
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be  tells  his  owu  winr.  Hierefore  that  is  ano- 
Iber  lliio^  to  be  consideretl  of.  Tlierefore  you 
tea  Uiere  are  reiieated  peiitioDS  upon  tbi<  (Kx:a- 
■ioo.  And  I  Hill  only  say  this :  iliat  lo  be  sura 
it  turns  out  at  length  to  have  been  a  mistake  in 
Mr.  Wri^hi's  evideuc  •,  that  that  number  <,i 
16u  persons  tiiai  were  mrntiuncd  by  the  dt-fcn- 
dant^s  counsel  as  {leuple  by  him  lo  be  produced 
to  back  his  petition,  or  people  with  irhicii  his 
petition  should  be  backed,  that  he  considered 
as  a  mob,  because  ho  takes  it  down  in  writing 
himseh*:  and  when  it  conies  to  be  read,  it  does 
appear  that  the  ezpre&sitin  of  the  plaintiflf  was, 
that  he  would  brings  160  |ieople  with  him, 
dealers  in  wine  and  gra|»es,  in  onler  tn  shew 
that  his  petition  was  ezceeilin^ly  ri  asiinable, 
and  would  be  afprevablt*  to  thi'ui.  Now  that 
you  see  is  the  substance  of  this  writing,  tO|(e- 
tber  witli  the  several  particular^,  ordei-s,  and 
proceetlinf^s,  which  1  dare  say  you  have  in 
your  iDemury.  i  must  observe  this,  to  be  sure, 
these  gentlemen  are  out  bred  in  the  train  of  the 
law,  and  in  a  course  of  le^al  proceeding;  but 
general  Mostyn  sei;ms  to  me  to  he  as  inf|uiMtive 
as  he  possibly  can  to  find  out  the  bottom  of  this 
thing^.  li  does  not  appear  frum  the  witnusses 
tliat  the  general  had  the  least  self- interest  to 
lerve  in  this  business  of  his  own,  no  proAt  or 
advantaf^e  to  himself;  there  is  no  evidence 
whatever,  not  a  bpark  of  thai  sort  that  appears. 
He  sends  to  Dr.  Oliver  and  Dr.  Markadal  to 
iDake  enquiry  into  this  maltfr.  He  scuds  to 
iliem,  and  desires  to  know  their  opinion.  He 
convokes  together  a  council  of  the  fivld-oHicers : 
and  then  thty  are  of  opinion  u|>on  the  whole  of 
Ibis  business,  (whether  riKlit  or  wn>ng  is  not  to 
the  present  question,  but  it  strikes  me  upon 
this  evidence,  that  this  cift*noral  M«»8tyn  «loes 
■eem  to  me  to  be  extremely  solicitous  and  de- 
sirous to  infonn  himself  as  well  as  he  can,  what 
is  to  be  done  upon  the  occasion  ;)  and  at  len^h 
'  it  ends  in  a  general  answer,  snch  as  it  was,  thst 
it  would  be  V(*ry  right  to  banish  this  man.  .Now 
they  proceed  lo  call  several  witnessc>s. 

James  Wright  aays,  he  rt'sided  in  Minorca 
from  Januury  1771  to  the  niiiidrc  of  the  year 
177S,  as  secretary  to  the  defendant  .^Ir.  Mosiyn 
the  governor,  fie  tclU  you  that  this  island  is 
divided  into  four  districtN,  ex('!usi\e  of  tht-  ar- 
raval  of  St.  Phillip's,  which  the  wimess  always 
understood  to  be  separate  and  distinct  from  the 
(rthers,  and  uitder  the  imoKdiute  order  of  tiie 
governor  (you  will  observe,  tiiat  it  is  in  that 
district  that  the  fbrtitication  stands) :  so,  says 
he,  that  no  magistrate  of  Mahon  could  go  there 
to  exercise  any  function,  without  leave  Hrst  uIh 
taioed  from  the  govirnor.  The  n  hole  island, 
be  says,  is  governed  by  the  Spani?i|i  laws,  sub- 
ject to  be  varied  by  the  goviM-nor ;  hut  not  sub- 
ject to  that  variation  in  respect  Xn  mcum  and 
iuum  of  property,  but  as  to  the  internal  |M)lice 
of  the  island.  And  he  tells  you,  that  his  pro- 
clamation, with  a  penalty  annexed,  is  of  such 
force,  that  where  the  penalty  is  annexed,  if 
it  is  broken,  the  party  is  subject  to  it,  and  is 
liable  to  be  imprisoned  for  non-|Miyment.  He 
IN^yi  tb«t  Uw  pu^jr  is  teiJEed  aud  bnHight  into 


the  court  of  the  chief  josiire  criminal.— 1 1 
ask  a  question  of  Mr.  Wright.  Haa  tbisji 
criminal  h  romuiisiiioii  to  try  offeoceaP 

Wright.     He    has  the    king's 
to  try  and  to  hear  all  causes  when  tkey 
befoi-e  him.     He  brings  them  tn  the  gum 
who  ^igns  them ;   and  till  the  govcninr  baa 
signed  them,  they  are  not  valid. 

Q,  But  n  hen  the  eovcrnor  baa  ooee  aignai 
them,  has  this  gentleman  thejurisdictiootoiry 
oirrnderH.^.-/!.  The  assesneur  criminal,  asdllw 
nflicer  tiscal,  who  aita  as  judge  with  hiiB«  bring 
their  opinion  to  the  governor,  who  hcaia  and 
ap|iroves  of  their  opinion,  and  aigns  iL 

Do  vou  make  any  distinction  between  aaejpnit 
of  the  island  and  another  ?— The  arraval  nr  Si. 
Phillip's  is  so  exempt  from  all  kiudof  jnria- 
diction  (at  least  was,  when  1  was  there),  tbal  il 
is  a  rule  in  the  iHland,  ttiat  if  any  budy  din, 
comes  by  their  death  by  any  accident,  drowned 
and  fislieil  up,  that  the  criminal  aaaetaenr, 
with  I  believe  the  fiscal  and  his  otticera,  geoa 
to  the  dead  Udv.  They  take  the  tlmnab,  and 
say.  Who  killed  you?  This  is  a  form  tbey  gn 
through  by  way  of  bringing  about  a  kind  ef 
inquisiiinii  in  ken  by  a  coroner.  Whenever  they 
have  oiN-akifin  to  irn  there,  they  aak  tbe  go* 
vernor  leave,  it'  within  the  arraval ;  and  thiii 
is  a  particular  instance  of  a  soldier's  wife  being 
killed  by  her  husband. 

Sup|Mi«e  a  |»erson  is  guilty  of  a  murder  within 
the  arraval,  whom  is  he  trieil  by  ?— ;Tbc  aewsi 
seur  criminal  goes  and  takea  inquisition.  Thai 
he  does  not  do,  till  hejiaa  the  gi»vcmor*a  leate. 
HiippOAc  a  person  is  murdered,  and  the  nnr- 
derer  is  found  out,  to  be  sure  you  don*t  hi 
the  murderer  escape  with  impunity  F->-Na. 

Now  let  me  ask  yon,  within  the  arrival  by 
whom  is  he  tried?— The  governor  appninUi 
but  he  generally  appoints  the  assesseur. 

Then  the  g<'ivernor  does  not  try  him  ht»- 
swlf  r* — Up  never  tries  any  thing  of  the  aorl. 

Then  he  deputes  somebody  to  try  biinf— 
Yes. 

Snppiiso  in  lesser  offences,  of  thef\  or  not, 
dot>s  he  not  aopoint- (Kher  people?— Id  amll 
offences,  the  niu^taiiiaph. 

.\lr.  Just.  Oould.  Gentlemen,  there  was 
i  in  coiiMU|iieii('e  of  this  affair,  a  proclamation, 
f  that  no  memorial,  unless  for  mercy,  could  be 
presented,  uulc^s^  it  vias  lirst  sigiietl  by  an  ad- 
vocate, admitted  in  their  courts.  He  say  a  that 
the  king  in  council  in^nt-s  upon  application, 
alterations,  whirh  are  registered  in  the  court  of 
:  royal  i;»vernm*'nt ;  -which  ineludea,  as  1  under- 
'  stand  liiui,  both  the  civil  and  the  criminal  jn- 
!  ri*idiction.  He  says  thai  tiie  defendant  being 
'  much  tea  zed  by  the  platntitf,  by  repeated  ap- 
I  plications,  directed  Mr.  Wright  to  enquire  what 
'  sort  of  a  man  he  was.  lie  tells  you,  that  tbe 
.  plaintiffs  faiher  has  some  vmall  vine\'ards; 
that  the  plaintiA*  is  a  lo\er  uf  politics  ;  that  he 
spends  five  days  in  sevt  n  in  talking  uf  {Mdiiics  ; 
that  at  that  time  he  belie»es  the  plaintifl*  had  no 
property  at  all.  Then  he  speaks  as  to  the  cha* 
racter  of  Mr.  M«Myn.  It  seems  net  to  be  dis- 
puted at  least  but  be  is  an  officer,  and  a  man  of 
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•t  gr««t  homaiiitj  as  possible:   do  one  ex* 
Mate  '^M  tende'rer  feeluD^s,  and  bis  conduct  in 
general  is  in  tbat  manner.    Tbeo  this  gentle- 
man goes  through  the  whole  detail  o?  these 
«e?eral  writings  which  have  been  read  to  you, 
.  which,  as  I  said  before,  I  shall  not  take  o|i 
yuT  time,  for  the  reasons  I  hare  already  giren 
vou,  in  repeating  over  again,  for  yon  have 
oeard  them  all  r^.    He  tells  yoo,  amongst 
other  thinp,  that  the  inhabitants  of  the  orraval 
sent  a  petition  to  Mr.  Mostyn  that  the  regula- 
tion might  continue,  and  not  be  altered,  as  the 
plaintiff  desireil.    He  tells  you,  tbat  the  plain- 
tiff having  been  with  the  general's  aid-du-camp, 
this  witness  met  him,  ana  civilly  desired  him  to 
point  ont  what  he  wished ;   that  it  should  be 
done.    He  says  there  was  one  Mr.  Vedall  that 
•oted  as  an  interpreter,  and  a  priest,  oneSeguy, 
that  joined  with  Mr.  Wright  to  press  the  plain- 
tiff to  go  home  and  mind  his  affairs,  and  not 
te  bring  himself  into  trouble.    Then  this  gen- 
tieman  swears,  that  Mr.  Vedall  said  from  the 
plaintiff  as  interpreter,  tbnt  he  would  come 
with  liO  men  to  back  his  petition,  or  with  a 
petition  backed  wtih  150  men.    This  gentle- 
man savs,  he  understood  by  that  a  mob.  I  shall 
presently  state  to  vou,  as  I  have  already  hinted 
to  yoo,  the  mistake  in  that  respect.    He  says 
there-  was  a  long  conversation  by  Vedall  with 
the  plaintiff,  as  his  interpreter,  to  desire  him  to 
desist:  he  still  repeated  the  same.    Then  he 
flnjs  that  he  informed  the  governor,  that  there 
were  people  that  he  understood  were  to  ac- 
CMNnpany  this  mau  as  a  mob  -the  next ' day .- 
That  the  general  sent  for  the  officers  to  meet 
liim  the  next  morning.     They  accordingly 
came.    A  large  number  of  people  were  ex- 
pected, but  only  four  lieople  of  the  inferior 
4irder  brought  a  petition.     They  were  dis- 
missed to  go  home  peaceably.    That  the  result 
of  the  whole  was,  that  the  plaintiff  was  ba- 
Bished  from  the  island.    He  says,  tbat  the  de- 
fendant sent  him  the  witness  to  the  chief  jus- 
tices civil  and  criminal,  who  are  both  Minor- 
quins,  CO  ask  what  was  the  governor's  power 
in  this  case?    They  sent  word  back,  that  his 
power  extended  over  the  man  in  any  shape  be 
pleased ;  and  if  he  chose  to  banish  him,  he 
might ;  they  would  answer  it  with  their  ears. 
He  carried  the  answer  to  the  defendant;  but 
however,  doubling  himself  of  the  law,  the  as- 
sesseur  civil  delivered  liiro  an  order  in  writing, 
which  was  dated  in  1590;  and  that  imported, 
that  though  it  was  very  fit  for  the  governor  to 
ask  the  advice  of  the  assesseurs  civil,  yet  that 
the  governor  was  not  by  any  means  bound  to 
foltow  it ;   that  it  was  not  decisive,  as  in  mat- 
ters of  property.    He  savs,  that  the  assesseur 
civil,  upon  this  occasion,  lent  his  officer,  which 
be  called  his  tipstaff,  to  the  governor,  to  ap^ 
prehend   the  plaintiff,  who   accordingly  was 
taken,  was  kent  in  prison  about  five  days,  and 
then  banished. 

Then  he  tells  you,  upon  his  cross-examina- 
tisn,  that  AUimundo  makes  wine  and  sells  it  in 
pross,  but  not,  as  he  believes,  in  retail.  He 
ftyi  that  the  Minorqoiii  language  it  very  bad 


Spanish.  Then  lie  is  desired  to  look  mt  tfa« 
paper;  for  he  had  a  paper,  with  which,  in 
giving  his  evidence,  he  refreshed  his  memory : 
but  upon  looking  to  the  words  in  that  paper 
relative  to  the  150  men,  the  words  that  he  has 
set  down  are, 

**  The  same  day  Mr.  Fabrigas  came  for  an 
answer  to  his  petition,  he  told  the  govemor^i 
secretary,  that  he  should  come  the  next  ilay. 
with  a  petition  of  people  concerned  in  grapes 
and  wine,  which  they  would  sign  and  coma 
with  themselves,  to  the  number  Si  150.** 

Ho  that  you  see  this  gentleman  says,  as  I 
apprehend  him,  ( I  donH  know  whether  this 
paper  that  he  has  now  produced  is  the  original 
paoer  that  he  set  down  the  minutes  on  for  re- 
collection and  for  remembrance  at  the  time ;  I 
don't  know  whether  that  is  so  or  not — how- 
ever, it  may  be  a  copy  of  it)  be  said  be  set  it 
down  upon  loose  pieces  of  paper  at  first.  If 
that  be  the  case,  the  strong  probabiUty  is,  that 
this  entry  that  I  have  read  to  you  must  have 
been  set  down  recently  aiWr  the  conversation. 
You  see  the  words  are,  that  it  was  to  be  150 
people  concerned  in  grapes  and  wines.  Then 
ne  tells  von,  that  npon  the  11th  the  governor 
and  the  field-officers  met,  and,  as  yoa  heard 
upon  his  original  examination,  received  a  me- 
morial by  four  men  signed  by  blank  persons 
—  you  see  the  number  is  left  blank.  This 
gentleman  says  he  cannot  recollect  the  nomber. 
He  says  he  was  counting  them,  but  he  believet 
there  were  more  than  40,  between  41  and  4T9 
he  can't  be  exact ;  but  the  number  of  persons 
by  whom  it  is  signed  is  in  this  copy  blank, 
llie  purport  of  this  memorial  is  to  ilesire  tbst 
the  old  practice  may  be  pursued.  To  which 
he  answered  by  the  officers,  that  they  sbonld 
return  home,  and  behave  as  good  andpeacea- 
ble  subjects  to  his  majesty  ought  to  do.  I 
have  anticipated  it  I  see  he  ssys,  according 
to  his  memory,  there  were  from  41  to  47  sig- 
natures. There  were  a  great  many  marks, 
you  understand,  to  this  petition  delivered  by 
the  four  men.  He  can't  say  he  counted  it 
through,  and  can't  affinn  what  the  nomber 
was.  He  was  further  examined :  and  he  savs, 
that  upon  strict  enquiry  it  did  not  appear  t^at 
above  one  in  ten  supported  the  plaintiff's  de- 
sire ;  he  is  sure  he  allows  a  greater  proportion 
than  the  truth  was :  and  he  says  he  informed 
the  defendant  Mr.  Mostyn  of  that.  He  made 
the  enquiry  at  the  defendant's  request,  in  ordier 
to  discover  the  sense  of  the  inhabitants. 

John  Pleydell,  aid-du-carop  to  the  governor^ 
says,  that  on  the  9th  of  September  1771,  the 
plaintiff  asked  him  to  see  the  governor.  He 
told  him  if  he  had  any  thing  for  the  governor, 
he  would  deliver  it.  After  a. little  hesitation 
the  plaintiff  delivered  a  memorial,  and  desired 
him  to  tell  the  governor  he  should  come  the 
next  day  accompanied  by  200  or  S50  inhabi- 
tants of  St.  Phillip's.  He  says  he  carried  the 
memorial  to  the  governor,  and  told  him  what 
the  plaintiff  had  said ;  upon  which  he  aaya, 
that  the  governor  that  day  sent  to  the  oom- 
maadiog  offioers  of  the  corps  to  meet  «t  tiio 


171] 


1*  OEOKGE  IlL 


Aeti<tnjir  Falte  Jmpruenmeni— 


[17f 


f»veraftr'«  ibc  v:%i  mnrnU»ig,  to  ice  bow  be 
fl^HiId  rec^ve  li*^  (»U«Atjff,  aj>4  the  peoffle  tbai 
were  Ia  cr««ke  wiib  htm.  Now  here  ^nu  see  in 
tbeeevieoc^  irt'cn  by  tbM  >lr.  Fle^dell,  there 
N  wA  l>*at  ezpUoaiiAo  of  the  oiUire  of  ihc  end 
ftvl  de^t^ri  fA  \\%*m:  2>Xj  or  2yj  |feopt«  beiai;  t«i 
cMTie  witb  hiiD,  a%  there  is  in  that  memo- 
raftdum  thai  Mr.  Hriifbt  imMloceJ  :  for  thi»is 
ia  K<-nerai  %ai4  V/inr'iiit}  pe«j(*le.  And  I  car.'i 
belfi  rcr&arkiD{(  to  >ou,  iKai  it  «eemed  to  make 
an  iro(fre%*ioo  on  the  ((oveni'ir,  axid  to  aUriu 
bin  :  for  il  ira«  u(kid  im  delirfcrin^  lliis  ruev- 
aa{(e  lo  htm  that  IteyH*:!!  saya  be  (lid  decire 
the  fteid  and  comniandiuK  otficera  of  the  corps 
to  aateinble  the  next  oiorninK,  to  »ee  hoiv  he 
abou!d  receive  the  pUintiff  and  the  people  that 
were  to  accoriipaoy  him.  But  be  «aya,  in- 
stead of  th«:  piaiuiiff'  and  auch  a  number  of 
pe<jplf,  four  men  raue  the  next  day  aud 
DronKbi  a  memorial.  He  behrves  all  the 
oomniandin^  officrra  were  there.  He  waa  told 
by  the  Kovprw^r  that  the  aenae  of  all  the  offi- 
cera  wai,  that  the  plainiifl*  ahould  be  taken  up 
•a  a  dan:((rrou«  and  a«'ditinua  |»erfon  :  he  aa\8 
he  hrfd  L'lin^uliPil  thr  >lmorquin  jad|;c>«,  and 
tbeii- opinion  via«  the  hamr  with  the  niijilary 
oflireri.  IW  hay»  tliiv  ifrntlenian  ia  an  inha- 
bitant of  the  arra? al,  ju^  by  the  lelacia  of  the 
fort :  ami  iia^a  that  he  kept  hit  falherV  vine- 
yard :  ami  that  the  deremlanl,  far  from  hein^ 
•  tyranniral  ovcr-bearin|f  man,  ia  one  of  much 
temiMT  and  humanity,  and  the  witness  serfcd 
under  hiui  the  laai  war. 

Upon  Ilia  croa^-exainination,  he  understood 
by  the  plaintiff  *a  aayinif  be  ahould  bring  3U0 
or  fi.W  infn,  that  it  was  to  enforce  or  |;ive 
wei|(ht  to  bia  petition,  to  certily  that  that  wa« 
their  0|)inion  ;  that  ik,  that  they  concurred  in 
the  plaintiff  *9  opiniun  :  but,  says  he,  m  many- 
people  cominp  together  ia  an  act  in  ilMlf  of  a 
tumultuous  kind.  He  say  a  the  people  in  ^v- 
iieral  wished  to  have  Mr.  Johnttoii*s  reticulation 
continurd.  As  to  the  incm(»rial  that  w.is 
brought  by  the  four  men,  he  difl  not  read  it, 
and  had  it  nut  in  his  hand ;  hut  by  just  the 
frupi'rficial  glance  he  had  <»f  it,  he  thinks  there 
niuht  be  50  or  60  names  to  it. 

Hubert  Hud^ion,  furt  adjutant,  rays,  that 
upon  the  10th  or  11th  of  Kepteiuber,  the  mns- 
tastajdi  uf  Nt.  Phillip's  told  him,  that  upon  de- 
lifenng  out  a  pniclamation  (though  I  niiirht 
Dot  to  auiii  that  up,  fur  what  thi^  Allimumlo 
said  in  no  sort  of  evidence) --hut  lie  iia\s  that 
having  received  this  intelligence  (so  far  it  is 
inatcrral)  he  did  give  the  govenmr  an  inlitriiia* 
tioDofit:  the  governor  uaH  then  in  illahon. 
He  says,  that  More  the  plaintill' made  this  uh- 
jection,  he  never  heard  any  objections  to  Mr. 
Johnston^s  regulation;  that  it  was  to  prevent 
the  wine  from  turning  sour,  by  being  sold  in 
tliat  hurrying  sort  of  way  ;  that  great  quanti- 
ties of  it  produce  fluxea  and  other  diseases 
among  the  gariisim,  for  there  are  few  cellars  it 
aeeius  in  the  garrison,  lie  says  after  this  re- 
gulation, in  several  years  experience,  none  of 
the  wine  did  turn  sour.  Then  there  was  a 
question  tliat  occured  to  nie  to  ««k,  whether 


the  serving  it  out  in  this 
not  induence  the  price.    They  nid,  no^  ba- 
cause  the  aflbratjon  fixed  the  pnee  that  it  ooald 
not  exceed  it. 

Colonel  Patrick  MackcUar  says  he  koova 
the  plaintiff*;  he  was  called  Red  Toocy:  1 
suppose  be  has  red  hair.  He  nya  ho  bora  a 
very  bad  character ;  that  he  was  a  sadilMMaB 
troublesome,  drunken,  shufiling  fellow;  thai 
he  had  many  complaints  against  bina  froai  ttra 
mustastaphs.  He  waa  in  ibe  iaiand  from  1736 
to  1750,  and  again  from  M^y  176010  laatMaj. 
He  tells  you  the  arraval  of  ^k.  Phillip*a  ia  aur^ 
ruundtd  by  a  lime-nail  on  one  aide,  and  the 
othtr  aide  a  ditch ;  that  the  arraral  is  a  royahj, 
where  the  governor  has  a  greater  power  Ihaa 
any  Hhere  else;  that  the  judges  can't  inter- 
fere but  by  the  gov«Tnor*s  consent.-^Hiat  eor^ 
res|»oiids  exactly  with  the  explanation  that  Mr. 
Wright  gives. — He  says,  in  other  parts  of  the 
islanil  there  are  jurats,  but  in  the  royally  there 
is  only  this  mustastaph,  who  ia  appointed  bj 
the  governor  or  commander  iu  chief,  and  ia  at 
pleasure  displaced  by  him.  He  takes  care  of 
weights,  measures,  and  markets,  and  of  all 
viiiie  aud  the  expenditure  of  it,  and  aettlea 
little  disputes  between  the  inbabitaota  in  Ihe 
fint  iniiaiice.  That  the  magistrates  at  Mahoa 
put  the  afforation  within  tlieir  juriadictioas. 
This  muktaiiiaph  docs  out  make  any  aflbratiea 
himself,  hut  acquievces  under  that  of  Nahoo : 
be  only  signifies  the  afliiration  that  has  been 
made  at  .Mahon.  The  Minorquinsare  in  ge- 
neral governed  by  the  Spanish  laws.  When 
it  serves  their  purpose,  they  plead  the  Engliah 
laws.  Some  are  well  affected  to  our  country  ; 
some  are  not.  He  attended  the  governor  oaee 
or  tuicc  on  account  of  the  plaintifff;  and  be 
aays  tliat  the  general  opiniou  of  all  the  ofin 
ceni  was,  that  the  pUintitf  waa  a  dangerous 
person,  and  that  il  was  proper  to  take  him  up 
and  bring  him  to  punishment ;  and  were  of 
opinion  to  banish  him.  He  says  the  defen- 
dant is  a  go(Nl  officer,  a  polite  well-bred 
man,  that  he  carried  bis  command  in  the 
gentcelest  manner,  aud  is  a  person  of  great 
humanity. 

On  his  croiu- examination  he  says,  that  he 
and  the  other  field- oflicers  met  by  the  defea- 
ant*s  desire,  lo  know  what  was  their  opinioo 
upon  this  husiineds.  Two  of  the  judges  of  ihe 
island  thought  it  entirely  in  the  governor's 
breast  to  do  as  he  pleased  ;  hut  there  was  no 
trial.  He  does  not  recollect  whether  Duior 
Nortitn  uaa  of  that  opiniou :  it  was  the  opiniOB 
of  the  majority.  He  was  asked  whether  ooaior 
Uigby  ««as  of  that  opinion  or  not?  He  aayo 
he  canH  say  how  that  was,  hut  does  not  re- 
member that  any  one  officer  dissented  from 
that  opinion. 

Then  Edward  RIakeoey,  secretary  to  Ihe 
governor  of  that  name,  is  ixamined.  He  says 
that  nothing  can  be  executed  in  the  arravai  of 
St.  Phillip^s  but  by  Ihe  ffoveriior'a  |ierinissaoQ  : 
it  is  a  royalty  ;  he  has  the  absolute  govem- 
meut  there.  He  says  that  gen.  Blakeoej  a 
few  months  after  bis  arrival  in  the  year  174^ 
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bADiihed  two  Franciscan  friara  into  Spain  or 
Italy :  that  waa  in  time  of  peace.  He  aaya 
there  wu  afterwards  by  a  g^at  deal  of  inter- 
position leave  given  to  those  neople  to  return. 
ile  says  that  the  power  ttselr  was  never  dis- 
pnted,  and  he  took  it  to  be  handed  down  from 
the.  Spaniards,  by  whose  laws,  as  you  observe, 
the  Minorquins  are  governed,  and  at  their  own 
request.  He  says  tne  judges  have  applied  to 
the  witness  for  the  governor's  leave  to  execute 
processes  in  the  arraval.  He  says  the  late 
Icing  sent  four  regiments  to  relieve  the  troops 
stationed  there,  (an  order  of  humanity,  like  his 
majesty)  and  to  have  all  the  wives  and  children 
brought  home :  however,  a  priest  took  a  liking 
to  one  of  the  young  women,  and  would  not 
deliver  her  up.  The  nriest  was  banished  ;  the 
consequence  of  which  was,  the  girl  was  de- 
livered up,  and  the  priest  was  brought  back 
again.  He  gives  these  as  three  instances 
wnere  people  were  banished  from  the  island. 
He  says  tnat  these  friars,  two  Franciscaiia, 
were,  as  he  believes,  natives,  Minorquins.  This 
is  the  parole  evidence  that  is  given  on  the 
part  of  the  defendant.  I  have  already  stated 
to  you  the  substance  of  all  that  written  evi- 
dence :  you  have  heard  it,  and  you  are  folly 
masters  of  all  the  circumstances  attending  this 
cause. 

Now,  gentlemen,  it  is  for  your  consideration, 
whether  the  defendant,  general  Mostyn,  has 
made  out  his  justification;  whether  he  has 
proved  that  the  defendant  was  guilty  of  a  riot, 
and  of  a  disturbance,  and  that  he  endeavoured 
to  excite  and  to  stir  up  a  mutiny  and  a  aeditkm 
in  the  garrison.  If  that  is  the  case,  I  should 
imagine,  gentlemen,  the  plaintiff  will  appear  to 
you  as  a  oerson  of  a  veiy  dangerous  disposi* 
tion  ;  and  that  some  ver^  strict  methods  most 
be  necessary  to  be  taken  in  such  a  situation,  in 
order  to  preserve  the  {ptrrisoo,  and  to  prevent 
an  insurrection.  If  it  is  insinuated  to  the  sol- 
diers that  they  are  abused  by  the  officers  under 
the  governor,  by  the  governor's  connivance, 
or  by  his  remissness ;  we  will  say,  though  he 
has  no  kind  of  interest  in  it,  but  by  his  gross 
encouragement,  they  are  oppressed  and  im- 
posed upon ;— suppose  such  a  persuasion  should 
be  infused  intojhe  people  composing  the  gar- 
rison, I  think  it  is  very  clear,  and  I  need  not 
argue  to  you,  to  shew  what  dangerous  conse- 
quences may  result  from  that.  Then  you 
will  consider  how  this  case  stands  in  that  re* 
spect.  You  see  that  this  person,  after  several 
J  ears  (a  new  refi^ulation  having  been  made  by 
governor  Johnston)  is  for  setting  up  again  and 
reviving  an  old  regulation  made  in  1753 ;  and 
that  he  could  not  prevail  so  to  do.  Then  the 
sense  of  the  island  was  to  be  taken.  I(  is  in 
the  governor's  power  to  rescind  this,  as  I  ap- 

Kreheiid,  because  it  is  not  disputed  but  that  by 
is  coinniisKion,  according  to  his  plea,  he  is 
entrusted  with  the  whole  civil  and  military 
government  of  the  island:  and  I  presume, 
however,  if  he  was  to  have  made  such  an  alter- 
aii«»n.  he  had  authority  to  do  it :  the  governor 
hiauwlf^  in  short,  is  entrusted  with  it.     Then 
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this  person  wants  to  set  that  old  business  oa 
foot  again ;  and  he  does  produce,  (tor  so  F 
must  take  it  from  the  writing  which  that  gen- 
tleman has  produced)  he  does  mean  to  shew  t« 
the  governor,  that  there  are  a  vast  number  of 
people  of  his  sense  in  the  affair.  The  misfor- 
tune of  it  is,  however,  that  this  is  not  expressly 
conveyed  to  the  governor ;  because,  aocording 
to  the  whole  belief  of  the  agent,  though  h« 
understood  that  it  was  meant  to  give  weight 
to  the  petition,  not  to  proceed  to  direct  viow 
lence;  for  what  I  can  find,  that  was  not  direct- 
ly explained  to  general  Mostyn.  Now  yoa 
will  consider  upon  this  evidence,  whether  you 
are  satisfied  that  tliis  was  such  a  behaviour  is 
the  plaintiff,  as  to  afford  a  just  conclusion,  that 
he  was  a  man  that  was  about  to  stur  up  a  sedi- 
tion and  a  mutiny  in  the  garrison ;  or  whe- 
ther he  meant  no  more  than  earnestly  to  preig 
his  suit,  and  to  endeavour  to  obtain  redress 
from  what  seemed  to  him  to  be  a  grievance. 
If  you  shall  see  it  in  that  latter  light,  to  b» 
sure  there  is  no  question  at  all  that  he  will  bt 
•otitled  to  recover  in  this  action.  As  for  th« 
damages,  1  shall  not  aay  a  word  upon  that 
matter,  because  it  is  your  province  to  consider 
on  it  upon  all  the  circumstances.  Then  there 
is  another  consideration,  which  will  be  a  legal 
consideration:  that  supposing  yoa  should  ha 
of  opinion  that  this  was  really  a  seditions  beha- 
vionr  in  this  plaintiff,  which  you  will  conaider 
of,  and  also  whether  he  acted  in  such  a  manner 
as  to  stir  np  sedition,  yoa  will  be  pleased  to 
say,  that  when  yoa  bring  in  your  veruict  The 
next  thing  is,  that  snppostng  yoa  see  the  plain- 
tiff's conduct  in  that  liffht  as  a  mnlinoiis  pnr^ 
pose,  whether  the  defeiidant  eould  ba  warranted 
to  proceed  in  that  manner.  That  is,  to  be  sure, 
a  matter  of  very  great  consequence.  It  la  not 
like  persons  in  this  country,  in  England,  where 
no  freeman  shall  be  banished  his  country; 
which  is  carried  to  such  an  extent,  that  lord 
Coke  tells  us,  that  it  is  not  in  the  power  of  the 
king  to  send  a  man  against  his  will  even  to  be 
the  lord- lieutenant  of  Ireland  (I  don't  believe 
there  are  man^  gentlemen,  that  would  recoil 
at  that) ;  but  it  could  not  be  done,  because  it 
would  be  au  exile :  ^ou  drive  a  man  against 
bis  will  out  of  his  native  country.  Butliow- 
ever,  this  is  a  case  vou  see  in  a  conquered  island, 
in  a  ceded  island.  And  certainly  I  should 
conceive  myself,  that  if  in  a  garrison  where 
it  is  absolutely  necessary  to  keep  down  all 
these  mutinous  spirits,  from  the  apparent  rea- 
son of  danger,  that  it  must  certainly  be  law- 
ful for  the  governor  at  least  to  lay  a  man  up  in 
prison  that  is  turbulent.  But  I  should  doubt  a 
great  deal  myself;  it  will  be  a  matter  that  you, 
gentlemen,  will  have  an  opportunity  to  consider, 
if  you  please,  if  you  shall  be  of  opinion  that 
the  plaintiff's  behaviour  was  seditious;  and 
that  IS  the  reason  that  I  desire  yon  to  attend  to 
that,  and  tell  me,  when  you  give  in  your  ver- 
dict. It  would  be  carrying  matters  to  a  very 
great  length  indeed,  in  my  apprehension,  to 
say,  that  you  should  exile  and  banish  a  man 
from  hii  native  oountry.     I  cannot^  sitting 
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here,  aod  as  at  preaent  advised,  think  that  even  if  they  conimit  any,  and  is  a  happy  aulnlitate 

in  such  a  situattuu  that  could  be  warranted.     I  fur  the  much  more  ffrievom  proceeding  thai 

cannot  think  but  that  a  person  inii;ht  be  se-  the  cumuion  law  had  directed.    With  regard 

cured  and  confined,  in  onlerto  be  brought  to  to  the  interposition  of  the  courts  of  justicxoa 

trial,  and  property  punishe<l  fur  it.      1   leave  the  quantum  of  diiroMgei,  where  the  subject  af 

it  to  you  under  these  ob»enaiioo8,  and  you  the  suit  is  contract,  the  Court  has  an  easy^  nilt 

will  consider  upon  the  whole  of  it,  what  da-  to^ob}  in  rectifying  the  mistakes  of  the  jary, 

mages  you  shsJI  please  to  give  to  the  plain-  because  there  im  a  certain  test  and  staoilara. 

tiff.     As  10  the  defendant,  you  hear  the  clia-  As  fur  instance,  if  a  iiian  should  bring  an  actioa 

racter  he  bears  from  all  the  witnesses:    a  man  on  a  note  for  a  100/.,  and  the  jury  shouki  ^ve 

of  great  humanity,  who  has  been  guihy  of  sn  for  damages  1,0U0/.   under  the   idea  of  ia- 

inordinate  use  ot    his  power,  but  not  with  a  terest,  they  would  go  upon  a  mistaken  pria- 

mslevolent,  iMd,  and  wicked  design.    To  be  cipte,  as  ii  is  certain  the  party  could  aot  have 

sure,  you  will  not  deal  out  the  damages  with  sustained  sn  injury  adequate  to  that  compeosa- 

the  same  view  as  you  would  sgainst  a  man  tion :  the  dauiai^es  would  be  excetisive,  aud  tba 

that  acted  clearly  and  demonstrably  with  ma-  Court    would    correct   it.     Hut   in    persoaal 

lice.    It  is  your  province,  gentlemen,  to  cou-  wrongs,  it  is  much  more  diHicult  to  draw  a 

aider  all  the  circumstances,  and  to  give  in  your  line.     1  do  not  ito  ko  far  as  to  Miy.  that  in  per- 

Terdict  accordingly.  soual  wrongs  the  Conr't  will  never  interpuaet 


plaintiff  was  not  guihy  of  mutiny  or    "7;"  """  "—— ' ;  "^  """  l****l 

--^•*-  ^  JL^^   I  :..........«  tv^^^u^    .  partiality,  or  corrupiion.     As  lur  ins4ani*e,  if 

FumiER  Pboceedinc.  in  this  Caise.  »•»'••'.•'••»  «»"«  •''»"';' J?";  "'«  "'l-tl  •  •!"» 

U|M>n  the  no»e,  anil  l,OiK)(.  fthouhl  lie   gives 

The  counsel   for  the  defendant,  while  the  for  dsiiiagen,  which  is  ten  tunes  more  thaa 

jury  withdrew  to  consider  their  verdict,  ten-  bnth    the    partial  are  worth,   such   damages 

dered  to  the  judge  minntea  of  a  bill  of  excep-  ivould  be  evuhnice  that  ihe  jury  had  not  acted 

tious ;   and  on  the  fourth  day  of  Nichselinas-  with  the  deliberation  that  \\iv  a«lmini%tratioo  of 


term,  the  Court  of  Common-Pleas  was  roofed 
for  a  new  trial. 

The  defendant's  counsel  made  his  motion  on 
two  grounds. 

First,  for  excess  of  damages ;  alleilging  that 
the  jury  had  proceeded  on  a  mistake,  for  they 


justice  re<|iiires.  It  is  a  per»uiial  tort,  but  iha 
damages  are  excessive.  Tuere  are  other  cir* 
cumslaiices,  n  here  the  Court,  even  upon  excca- 
bive  damages,  might  interpuM* :  aud  I  think 
the  coiiokpI  fur  tfovernor  ^lostyn  have  very 
wiM*ly  eiitieavnured  to  (* round  themselves  upon 


had  found  that  the  plaintiff  was  not  ifutlty  ot  i  such  a  principle  lu  this  «:aiise  ;  which  ia,  that 


mutiny  or  sedition ;  whereas  he  insisted  it  was 
most  plain  from  the  written  evidence,  that  the 
plaintjff  had  endeavoured  to  make  the  garri^ion 
believe  that  he  was  their  fiiend. 

Secondly,  that  a  new  tiial  ought  to  be 
granted,  because  this  action  could  iioi  be  main- 
tained, as  the  Court  had  no  jurisdiction. 


The   rule  to  shew  cause 
granted. 


was,    of  course. 


the  jury,  in  assesHini;  the  compensation  for  the 
iifjiiri,  iiave  prcM-ei-ilfd  on  a  mistake.  It  is 
pOHSiIile  that  in  inanv  in*»ianreii  that  mistake 
may  arise  from  the  diredion  of  the  Court  ;  for 
the  t'ourt  niuy  |>erhaps  direct  the  jury  to  aU 
lend  to  a  cireiinDiiance,  that  in  point  of  law  ia 
not  provid,  or  is  nui  iheKuhjei't-iiiatler  for  their 
rMiisi(iii,,iiuii :  or  it  is  pussihle  that  the  jury 
may  bo  iniMake  the  evidence,  as  to  believe  Ihe 


On  the  25th  of  November,  Mr.  Just.  Gould  '  f'ict  tn  k'  true,  when  it  is  not  so:  then  it  co 
reported  the  evidence,  which  agreed  with  the  !  to  Ik'  a  pro|ier  motion  for  a  new  trial,  because 
printed  trial.     On  ihe  26th,  it  was  solenioly  !  the  «erdict  is  contrary  to  efidenre.     Or  the 
argued  on  the  first  objection  of  excess  of  da- }  jnrv  may  ^ivo  en-ilit  to  such  circuiiiftlanoes. 


mages,  the  Court  not  |>eriiiilting  the  defend- 
ant's counsel  to  argue  the  second  obji-ction,  as 
they  said  it  would  be  iutro<lucing  a  new  moile 
of  practice,  which  might  eventually  be  prt  ju- 
dicial to  suitors  ;  and  as  the  bill  of  exceptioDs 
went  with  the  record  to  the  court  of  Kini^V 
bench,  that  was  tlie  proper  court  to  determine 
on  it. 

Lord  Chief  Justice  De  Grey  delifered  his 
opinion  to  the  following  purport. 

I  have  always  considered  this  mmle  of  ap- 
plication for  a  new  trial,  as  very  salutary  to  the 
anitorsy  who  may  be  injured  by  mistakes ;  and 
likewise  to  the  jpry,  as  it  reibrms  their  crron, 


Hhich  either  ha%e  not  he  en  proved,  or  are  not 
true,  and  they  ina}  aguravate  the  damagca 
upon  that  arcount :  ihe\  tiien  act  under  a  niia- 
take,  ^  hich  iuof»i  cei  lanii  \  ought  to  be  rectified. 
Tliat  is  the  ^piuud  uiH>n  which  the  present  ap- 
plication is  matte.  Bui  it  ^uu  consider  it  m 
your  i»Mn  mind,  it  «^ill  nices^arily  result  to  thia 
pn'piisi!  on,  that  the  jut-\  haiv  found  a  Act 
contrary  to  evidence.  As  my  brother  Dary 
was  aware  that  there  inij^hi  I't:  some  difficulty 
in  maintaining  that  |ini|m!«itiun,  he  put  it  into 
another  hha|>e,  and  s;iid  it  uas  a  circumstance 
that  was  proper  for  the  jury  to  consider  as  a 
ground  fur  mi:iuaiiit*^  the  tiamagcs ;  instead  of 
which,  they  had  from  that  circumstaiiee  ag* 
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grtTtted  the  damtgfct.  So  that,  upon  the 
whole,  it  will  itUI  recor  to  the  Mine  projioai- 
tiou,  that  they  hare  acted  upon  a  mistake,  in 
IpFing  asrgravated  damages  upon  a  tact,  which 
they  hare  found  oontnury  to  evidence.  For 
they  were  unanimously  of  opinion,  that  what 
the  phintiff  did,  was  not  done  with  any  sedi- 
tious riew,  or  tending  thereto,  but  was  an 
earnest  pressing  of  a  suit  to  be  relieved  from  a 
grievance  supposed.  That  was  the  enquiry 
they  were  particularly  ordered  by  my  brother 
Gould  to  make ;  and  that  was  the  answer  that 
they  fvwe.  Now,  if  in  point  of  fact,  they  were 
80  mistaken,  as  that  they  ought  not  to  hare 
been  of  opinion  that  the  plaintifT  did  not  act 
with  a  seditious  view,  but  was  only  pressing 
importunately  a  suit  for  relief  from  a  supposed 
grievance,  then  they  have  given  damages  upon 
a  false  supposition ;  they  have  given  such  as 
are  not  proportionate  to  the  injury  received. 
The  argument  then  seems  to  me  to  come  to 
this,  that  they  have  believed  a  fact  which  they 
ought  uot  to  have  believed,  because  the  proof 
was  against  iL  We  ttre  therefore  to  consider, 
whether  the  damages  ought  to  have  been  raised 
90  high  or  not.  And  there  are  two  cases  in- 
sisted upon.  One  is  the  behaviour  of  Mr.  Fa- 
brigas,  as  tending  to  raise  disorder  and  sedition 
in  the  government.  •  The  other  is  the  conduct 
of  governor  Mostyn,  in  extenuation  of  damages, 
as  actiofjp  under  a  mistake,  and  having  tiKen 
the  best  advice  the  nature  of  his  situation 
would  admit.  In  order  to  understand  this,  we 
must  see  for  a  moment  the  situation  the  go- 
vernment stood  in. 

This  island  was  conquered  in  1708.  The 
con^uerers  ^no  matter  in  what  mode)  had 
a  right  to  impose  what  laws  they  pleased. 
Upon  the  cession  of  the  island,  by  the  eleventh 
article  of  the  treaty  of  Utrecht,  part  of  the  right 
of  the  conqueror  was  given  up ;  for  it  is  stipu- 
lated, that  the  inhabitants  shall  enjoy  their 
honours,  estates,  and  religion.  So  tar  there- 
fore the  right  nf  the  conqueror  is  restrained  ; 
but  with  regard  to  their  laws,  there  w^as  no 
stipulation,  nor  was  it  ever  understood  so  by 
sober  people.  It  is  well  known  that  the  earl 
of  Stanhope  and  the  duke  of  Argyle,  as  pleni- 
potentiaries upon  this  subject,  and  Afterwards 
my  lord  Boliogbroke,  did  assure  the  inhabi- 
tants, that  they  should  enjoy  their  own  rights 
and  privileges,  still  subjeci  to  the  supreme  do- 
minion of  the  conqueror.  Those  rights  and 
privileges  which  thev  were  to  enjoy,  were  the 
established  municipal  laws  of  the  inland,  under 
such  regulations  as  the  legislature  ot  this  conn- 
try  should  impose  u|>on  them.  This  assu- 
rance, made  at  that  time,  has  been  attended  to 
by  government  ever  since ;  for  they  have  had 
the  enjoyment  of  their  privileges  so  assured  to 
them,  and  have  had  such  regulations,  as  the 
goverument  aud  the  nature  of  afiairs  have  from 
time  to  time  required. 

The  king  in  council,  in  the  year  1759,  (upon 
several  complaints  having  been  made  against 
general  AuKtruther,  who  had  been  the  gover- 
nor) made  the  regulation,  aa  it  is  called,  of 
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1759 ;  by  which  the  king  in  council  intended 
to  provide  against  that  oppressive  power  of  the 
governor,  which  the  inhabitants  bad  com- 
plained of,  and  that  the  people  of  the  island 
should  be  at  liberty  to  sell  their  wines  at  the 
price  fixed  by  the  jurats  of  the  different  ter* 
mines.— These  powers  were  soon  found,  or 
thought,  to  be  abused ;  which  occasioned  a 
representation  to  be  made  by  the  then  governor 
to  the  king  in  council,  which  produced  the  new 
regulation  of  1753,  which -leaned  on  the  other 
side,  as  the  natives  said  :  for  as  the  former  waa 
supposed  to  ^ive  too  jnuch  power  to  the  magis- 
trates of  the  island,  making  them  independent 
of  the  governor ;  so  thb  threw  too  much  power 
into  the  hands  of  the  governor,  and  hud  them 
too  much  at  his  mercy. 

There  is  one  thing  mentioned  in  my  brother 
Gould's  report,  which  1  think  proper  to  taka 
notice  of,  because  it  should  not  be  so  mistaken. 
One  of  the  wKnesses  in  the  cause  represente4 
to  the  jury,  that  in  some  particular  cases,  espe- 
cially in  criminal  aoatters,  the  governor  resident 
upon  the  tshmd  does  exercise  i  legislativo 
power.*  It  was  gross  ignorance  in  that  person 
to  imagine  such  a  thing.  1  may  say,  it  waa 
imposswle,  that  a  man  who  lived  upon  tha 
island,  in  the  station  he  had  done,  ahonhl  not 
know  better,  than  to  think  that  the  governor 
had  a  civil  and  criminal  power  vested  in  him. 
In  the  island,  the  ^vernor  is  the  king's  ser- 
vant: his  commission  is  from  the  king,  an4 
he  is  to  execute  the  power  he  is  inveirted  with 
under  that  commission,  which  is  to  execute  tha 
laws  of  Alinorca  under  such  r^ulationa  as  tha 
king  shall  make  in  council.  ^  How  does  it  stand 
after  the  conquest  of  this  island  in  1757,  hj 
the  French,  and  the  relinquishment  of  it  upon 
the  peace?  When  general  Johnston  was  senl 
as  deputy -governor,  ne  thought  (it  to  make  a 
new  regulation.  Now,  1  conceive,  it  was  a  vain 
imagination  in  the  witnesses  at  the  trial,  (fot 
we  don't  want  to  go  to  Minorca  to  understand 
the  consitution  of  that  island)  it  therefore  waa 
a  vain  imagination  in  the  witnesses  to  say,  tha^ 
there  were  Ave  termioos  in  the  island  of  Hr- 
norca.  I  have  at  various  times  seen  a  multf- 
tudeof  authentic  documents  and  papers  rela* 
tive  to  that  island,  and  I  do  not  believe,  in  any 
one  of  them,  that  the  idea  of  the  arraval  of  Si. 
Phillip's  being  a  distinct  juris<liction  was  evew 
started.  Ulabon  is  one  of  the  four  terminus : 
St.  Phillip's  and  alt  the  district  about  it,  is  com- 

Erehended  within  the  termino  of  Mshoa.  Bat, 
owever,  as  it  happens  to  lie  near  the  glacis  of 
the  fortification,  and  the  governor's  power  (I 
don't  mean  his  legal  authority)  being  there 
greater  than  it  may  be  in  more  distant  parts  of 
the  island,  there  has  been  a  respect  shewn  him, 
a  decency  perhaps  to  the  governor,  which  has 
prevented  the  magistrates  interfering  without 
his  knowledge.  But  to  suppose  that  there  is  a 
distinct  jurisdiction,  separate  from  the  govern- 
ment of  the  island,  is  ridiculous  and  absurd  :  il 
is  what  I  never  did  hear  of,  till  it  was  men* 
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liooed  in  my  brother  Goul«ri  rrpori.  Gere  at 
JoliDston  iDAile  ao  alteimuoo  id  ihe  arrnvat  uf 
8l  Phillip's,  which  is  a  district  ut  •  mile  «>r  two 
io  circiiinrereiioe,  with  soinr  few  hundreil  ia- 
babitants.  He  divided  this  into  a  subdit ision 
of  four  other  districts,  aud  anonlleil  by  his  own 
AQthority  the  reipilatioD  of  \lb*i^  reft|iectiiig 
the  mode  by  which  the  wines  wrre  to  be  sold. 
Jls  far  as  appears  in  this  cause,  he  did  that 
withont  authority.  If  he  had  the  sanction  of 
gofemment,  his  instroctions  should  have  ap- 
peared, if  the  defendant  intended  to  arail  him- 
■elf  of  them.  1  only  mean  to  be  understood, 
that  general  Johnston  had  no  authority  to  an- 
perseoe  the  order  of  counsel  by  bis  own  power ; 
wax  at  the  same  time  it  seems  to  be  a  ?ery  sa- 
lutary proTision ;  and  if  he  had  represented  it 
to  tlie  Idng  in  coimdl,  no  doubt  but  it  would 
lia?e  been  approred  of.  I  may  ny  that 
the  inhabitants  apnrored  of  it,  becauae  from 
that  time  there  never  has  been  any  .complaint 
of  it.  A  him  ycnra  ago  there  were  a  multitude 
of  oompkbls  brou^t  against  the  arbitrary 
oeti,-a8  they  were  called,  and  tho  oppressive 
oondnct  of  this  ^ers  fi^eral  Johnston.  They 
were  heard  in  a  fuU  council  with  a  greet  deal 
tX  aolenuiity  for  a  great  number  of  days,* 
and  the  council  came  into  a  resolution  upon 
them.  This  alteration  of  the  order  in  1753 
waa  not  one  of  their  charges  against  him ; 
therefore  it  it  dear,  that  Uie  inhabitants  of 
tho  arra?al  did  oot  at  that  time  think  it  an 
opwemon* 

We  eomo  now  to  the  point  of  time,  when 
Mr.  Fabrigaa  oompbined  of  it.  1  will  not 
•condemn  him  for  referring  to  the  order  of 
conndL  He  bod  a  right  to  know  whether  this 
•Iteration  of  governor  Johnston  waa  made  by 
authority,  and  whether  it  had  the  efiect  of  the 
power  of  the  king  in  coundl ;  therelbro  1  do 
not  condemn  the  thing  itself.  Mr.  Fabrigaa 
not  harinff  met  with  that  aocoem  whiefa  he  ex- 
pected, (tboiwh  governor  Moetyn,  1  think,  till 
the  time  of  the  arrest  and  commitment,  acted 
with  a  great  deal  of  caution,  judgment,  and 
prudence,  I  can  almost  say  impartialit^r)  and 
not  being  satisfied  with  the  opinion  of  the  go- 
vernor upon  the  representation  and  defence  of 
Allimunoo,  which  be  had  never  seen,  desires  to 
aeeit.  His  petition  is  rejected.  This  produces 
a  peevish^application  again  and  agam  to  the 
governor,  and  from  one  complaint  another 
arises.  New  grievances  are  sopplMed  to  be 
received,  not  only  by  Mr.  Fabrigaa,  but  by  the 
inhabitants  of  the  arraval  at  large :  and  I  cao- 
iiot  say  that  I  approve  of  the  manner  in  which 
lie  did  prosecute  his  daim :  the  effect  of  it  is 
another  thing.  He  certainly  did  not  observe 
that  decency  and  res|>€ct  to  the  ^veruor  which 
he  ought  to  have  done.  If  the  governor 
did  not  attend  to  his  complaints,  the  king  in 
council  was  open  to  him.  We  all  know,  that 
the  way  to  the  king  in  council  has  been  pur- 
■ued  very  of^en,  where  the  governor  has  not 
attended  to  the  complaints  of  the  Minorquins. 
His  expressions  indeed  have  the  sppraraooe  of 
knmilitjf  and  respect;  but  yet  thtre  is  a^ietu- 


laiice  in  the  continuing  his  petitiont,  whieli 
miifht  diatnrb  the  i(«ivernor.  Thus  the  natlor 
goes  on  ;  this  man  still  complaining,  and  ear* 
nestly  preasing  of  his  suit  upon  a  grievanoo 
su|»p<ised,  till  the  secretary  ialbmied  tho  M- 
veruor,  that  the  plsiiitiff  wouhl  come  neit  day 
with  his  iietition  bucked  with  IftO  of  the  dealers 
in  irn|>es  and  wine.  This  it  is  that  ia  mppnoed 
to  slsrm  the  governor.  Now  |  will  iMit  leAeel 
so  much  upon  the  honour  of  any  goveroor  of 
the  garrison  of  fort  8t.  Phillip's,  aa  to  aoppooe^ 
that  he  really  thought  his  garrison  was  m  aoy 
more  danger  than  this  court  ia  at  the  preoaat 
moment;  nor  will  1  suppone,  that  if  ho  did 
think  his  garriaon  was  in  danger,  that  he  wouM 
have  taken  such  feeble  means  to  defend  it. 
The  governor  was  disconcerted  by  the  petu- 
lance of  the  man,  and  w  as  off  his  guard  ;  and 
though  he  took  the  advice  of  those  who  wcro 
tho  proper  persons  to  a«lvise  him  there,  yet  be 
most  have  too  mudi  sense  to  imagine,  tnat  tho 
advice  they  gave  him  was  such  as  he  ooold 
dther  in  (sw  or  reason  follow.  1  aa  not 
apeaking  now  of  the  law  of  this  island ;  bat 
it  b  totally  contrary  to  dl  prindpba,  and 
to  every  idea  of  justice  in  any  ooootry. 
But  the  next  day,  this  petition  ia  prencnlod 

Sfour  men  only.  Then  there  la  an  end 
all  danger  to  the  garrison  and  the  govern- 
ment ;  and  yon  plainly  see  no  disturbance  waa 
meant ;  nor  ia  there  ao  v  evidence  of  bia  ooKdi^ 
ing  the  people,  of  his  breeding  cabab  aosoag 
them,  or  exciting  any  tumult  or  disorder.  Tho 

KIdntilf  had,  to  aay  the  worst,  only  behaved 
imself  ill  in  the  mode  of  his  importunity ;  and 
when  he  was  open  to  the  laws  of  that  oonntry 
(for  such  laws  1  presume  there  must  be)  if  ho 
bad  offended,  he  might  have  been  prooecoted 
in  the  courts  of  criminal  jurisdiction.  Whether 
he  acted  impmnerly,  from  not  having  aoc- 
cceded  in  prevailing  upon  the  majority  of  tho 
people  to  think  he  wss  right  in  dedring  to  in« 
force  the  order  of  175f ,  is  not  the  qneatioa : 
the  people  seemed  to  he  cftntent  with  the  varia- 
tion, or  deviation,  nisde  by  generd  Johoiloa. 
Now  when  all  these  matters  are  over,  thmMan 
is  committed  to  prison  ;  and  thero  b  tho  Ural 
complaint :  and  I  must  take  it  upon  thb  ow- 
tion,  that  it  was  a  fabe  imprison  meat.  If  tho 
governor  had  secured  him,  nay,  if  he  had 
hardy  committed  him,  that  he  might  have  bcoa 
amenable  to  jiisiice;  and  if  he-had  immfdintily 
ordered  a  proaecution  up<ioanv  part  of  hb  con- 
duct ;  it  would  have  been  another  queatioo,  and 
might  have  received  a  different  conaideratioo. 
But  he  commits  him  to  the  worst  prison  in  tho 
bland  ;  and  in  a  way  which  1  cannot  eoocdve 
came  from  general  Mostyn.  What  coakl  in- 
duce him  to  usee  man  «%ith  such  hardship  aad 
inhumanity  ^  Was  not  putting  him  into  prioaa 
snffirient?  Why  was  he  to  be  depri«ed  of  tho 
aociety  of  his  wile  and  children,  without  being 
all(me<l  any  \\\m^  lor  his  sustenance  hut  hrfad 
and  water,  and  to  lie  up«m  the  floor?  In  thb 
couditiiin  he  rtinains  for  six  days :  then  comes 
a  recoml  impri.^'Onment ;  for  1  take  tho  whola 
year  to  be  a  coutinuatiou  of  the  fiJae  inpriooa* 
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ment.  He  if  tfaes  ooniiiied  oo  board  a  ship, 
VDclcr  the  idea  ^f  a  baoishinent  lo  Carthageoa. 
I  do  bejieve  Mr.  Moet^n  wai  led  into  this,  qd- 
der  the  old  praetice  of  the  island  of  Minorca,  bj 
which  it  was  atmal  to  banish :  I  suppose  the 
old  Minorquins  thought  fit  toadrise  him  to  this 
measure.  But  the  ^o? emor  knew  that  he  coald 
no  more  imprison  bim  for  a  twelvemonth,  than 
that  he  could  bflict  the  torture ;  yet  the  tor^ 
tore,  as  well  as  banishment,  was  the  old  law  of 
Minorca,  which  fell  of  course  when  it  came 
into  our  possession.  Erery  English  governor 
knew  he  oould  not  inflict  the  torture ;  the  eon- 
■tiintion  of  this  country  pnt  an  end  to  that  idea. 
This  man  is  then  dran;ed  on  board  a  ship,  with 
•lich  circnmstances  or  inhumanity  and  hard- 
ship, as  I  cannot  belieft  of  general  Mostyn ; 
•od  he  is  carried  into  a  foreign  oonntryt  and  of 
ail  countries  the  worst;  fori  believe  there  are 
directioBS  given,  that  no  persons  should  go  to 
8pain,  or  be  permitted  to  quit  the  port  oiCar- 
thagena.  All  his  continuance  in  Spain,  I  look 
upon  as  a  continuance  of  the  ftilse  imprison- 
ment ;  because  every  constraint  upon  personal 
liberty,  without  le^l  authority,  is  a  false  im- 
prisonment: and  if  a  captain  leaves  a  sailor 
upon  a  desert  island,  though  he  is  left  at  liberty 
there,  yet  \\\9-  keeping  him  from  that  place  to 
which  he  had  a  right  bylaw  to  oeme,  is  an 
imprisonment. 

if  upon  proper  cause  the  courts  of  justice 
there  hail  in  a  judicial  way  exercised  any  power 
which  their  laws  wonld  have  supported,  and 
which  the  laws  of  this  country  might  not,  what 
the  effect  of  that  would  have  been  has  nothing 
to  do  with  this  cause ;  for  now  we  take  it  upon 
the  general  issue,  Not  Guilty.  In  this  case, 
the  man  has  been  imprisoned  under  circum- 
stances of  great  hardsnip  for  twelve  months, 
and  kept  from  the  communication  of  his  fiimily 
and  his  own  concerns.  In  this  situation  he 
brings  his  action ;  and  the  jury  have  thought 
fit  to  give  3,000/.  damages.  To  oe  sure,  3,000/. 
is  an  immense  sum  for  a  Minorqoin  to  recoTor : 
my  brother  Davy  thought  proper  to  use  the 
expression  of  its  being  an  outrageous  sum.  To 
aay  what  is  the  value  of  the  liberty  of  a  man's 
person,  secluded  from  his  family,  under  circum- 
stances of  hardship,  for  twelve  months,  is  a  diffi- 
cult matter.  Men's  minds  will  vary  much  about 
It:  1  should  think  one  thing,  another  would 
think  another.  In  this  case  of  personal  wronn, 
what  has  the  law  said  P  The  law  has  said,  that 
a  jury  of  twelve  men  shall  be  the  judges  to  de- 
termine and  assess  the  compensation  for  that 
personal  wrong.  We  cannot  but  recollect  what 
passed  in  those  unfortunate  affairs  that  happen- 
ed -about  the  secretary  of  state  add  a  printer's 
boy.  A  servant  is  taken  up  under  a  mistake, 
and  carried  to  a  better  house  than  his  own,  is 
fed  with  better  provisions  than  he  had  of  his 
own,  and  i»  treated  better  than  he  would  have 
been  treated  when  at  home ;  yet  he  brinira  an 
action  of  false  imprisoument,  and  has  300/. 
damages.*  It  was  more  than  he  could  earn  tor 
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years.  The  Court  was  applied  to  for  a  new 
trial,  upon  excessive  damages.  What  did  the 
Court  aay  P  (and  I  never  heard  their  judgment 
in  that  matter  arraigned)  **  We  are  not  me  ju- 
dicature to  determine  upon  the  defiberate  jodg* 
ment  of  a  jury,  upon  such  a  subject  as  this* 
Have  the  jury  exercised  their  judgment?  or,  ia 
there  any  imputation  upon  their  conduct  ex- 
cept the  idea  of  the  oompensstion  not  being 
proportioned  f  Not  at  all."  How  can  a  court 
of  iustice,  that  is  to  determine  upon  law,  set  a 
value  upon  this,  and  say,  it  is  wrong?  What 
would  be  the  consequence  of  it  P  If  we  Myjhia 
is  wrong,  we  must  say  what  is  right  Then 
we  are  lo  tell  the  jury,  **  You  are  not  to  find 
3,000/."  •«  May  we  find  S,000/.  1,000/.  500/. 
or  100/.  P  Tell  us  where  you  think  we  shouki 
be  rightP"  **  We  must  not  tell  you ;  we  bare 
no  authority  to  do  that ;  but  you  must  not  giva 
outrageous  damages."  For  though  I  may 
know  in  my  own  mind  whereabouts  I  shoum 
compensate  the  injury,  without  saywg  whether 
it  would  be  more  or  less  than  this,  yet  I  cannot 
prescribe  to  the  jury  what  1  think  the  value  of 
personal  liberty.  But  it  is  said,  that  the  go- 
vernor did  what  he  could  in  his  situation ;  but 
was  mistaken.  If  he  was  mistaken,  it  is  a 
matter  of  mitigation  before  the  jury,  and  it 
comes  exactly  to  the  same  point.  I  presume 
it  was  pressed  before  the  jury,  and  they  paid 
such  attention  to  it  as  they  thought  proper; 
and  therefore  it  would  be  totally  evoking  tha 
canse  from  its  proper  determination  to  say,  that 
the  jury  ought  to  give  some  other  damag[e8  than 
they  have.  As  to  the  ground  on  which  the 
defendant's  counsel  have  made  this  motion,  it 
arises  from  an  accident,  and  I  think  an  acci- 
dent which  was  very  properly  provided  for: 
for  had  it  not  been,  that  the  learned  judge  who 
tried  the  cause  had  particularly  in  terms  recom- 
mended the  consideration  of  this  point  .to  the 
jdry,  and  taken  their  answer,  the  defendant 
could  not  have  had  any  ground  to  apply  for  a 
new  trial.  In  my  opinion,  the  learned  judge 
did  very  right,  and  acted  with  great  prudence 
and  justice  to  the  parties,  and  to  the  future 
questions  that  may  arise  in  this  canse;  for  it 
looks  as  if  the  parties  from  the  beginntng  in- 
tended to  apply  either  here  or  elsewhere,  flow 
it  is  a  very  different  question,  whether  the  go- 
vernor or  Minorca,  finding  a  subject  mutinoun 
and  seditious,  and  disturbing  his  government^ 
can  arrest  and  imprison  him  f  or,  whether  ha 
can  justify  what  be  has  done,  the  jury  havinjg 
found  that  he  was  neither  mutinous  nor  sedi- 
tious P  Had  they  found  the  contrary,  that  fact 
might  have  been  taken  into  cbnsideration  in  a 
court  of  justice ;  but  as  they  have  exercised 
that  jurisdiction  the  constitution  has  given  thems 
I  thmk  there  ought  not  to  be  a  new  trial. 

Mr.  Just.  Goti/i/said,  that  the  Court  was  not 
warranted  in  deierminioff  that  the  damages 
were  excessive,  withuut  breaking  in  upon  the 
fundamental  principles  of  the  constitution. 

Mr.  Just.  Blacktton9  observed,  that  these 
damages  could  not  be  called  angiy  or  fiadietifa 
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ilamafr^  at  the  injury  was  u  outrageCHifl  as 
Ib^  liaRiaireii  rould  be  i-xct^ve. 

Mr.  Just.  Nurrs  di^'larHl,  ihat  Mr.  FabriifM 
ha«i  lit'eii  -iiiipri«one«l  and  ireatt^  in  auch  a 
manner  'Imt  liedul  not  care  tu  refieat. 

'I'lie  whole  bench  were  iiiianimou»  in  refuaini^ 
a  ncMT  trial,  and  the  rule  waa  consequently  dis- 
charged. 

FAaTHCR  Frotcedings  im  the  Cause  or  Fa- 

BRIGAS    AND    McMTVM. 

The  Court  of  Common  Fleas  bavinfl^  refused 
ffovfrnor  Mo»lyn  a  new  trial,  he  revoned  ta  a 
Writ  of  Error,  which  was  allowed  oo  the  14th 
of  December  1773. 

On  the  laih  of  December  he  was  obliged  to 
put  io  bail. 

A  rule  was  giren  to  traoicribe  the  rceord  in 
Hibry  term,  1774. 

The  first  8cire  Facias  issued  in  Easter 
term. 

The  second  Scire  Facias  issued  in  the  same 
term,  on  the  16lh  of  May,  returnable  in  Tri- 
Diiv-term. 

BIr.  F^brigas,  the  defendant  in  error,  was 
served  with  a  summons  ou  the  7th  of  Jane, 
that  the  plaintiff  might  bare  tioie  to  aarign 
errora  till  judge  GoukI  had  put  his  seal  to  the 
bill  of  exceptions. 

On  the  8ih  of  June,  judge  Gould  came  into 
the  court  of  Kini^'a- bench,  and  acknowledged 
bis  seal. — The  errora  were  assigned  oo  the  16th 
of  June.  The  defendant  pleaded  in  nulla  e$l 
erratum  on  the  20th. — A  Concilium  was  moved 
lor  on  the  21st  of  June. — It  wss  set  down  for 
argument  for  the  first  Friday  in  Nichaehnaa 
term. 

It  was  argued  on  Tuesday  the  15th  of  No- 
vember  1774 ;  and  the  record  is  aa  follows  : 

**  Tbe  KecoRD  of  the  Froceedings  in  Fabrigas 

mod  Moatyn. 

"  The  Writ  of  Error. 

<*  As  yet  of  Trinity- term,  in  the  14th  year 
of  the  reigu  of  king  George  the  third. 

'*  Our  lord  the  king  sent  to  his  tnisty  and 
well- beloved  sir  William  de  Grey,  knight,  his 
chief  justice  of  the  bench,  his  close  writ,  in 
these  words  ;  that  is  to  say :  George  the  thini, 
by  the  grace  of  God,  of  Great  Britain,  France, 
and  Irehiud,  king,  defender  of  the  faith,  &c. 
To  our  trusty  and  well- beloved  sir  William  de 
Grey,  knight,  our  chief  justice  of  the  bench, 
greeting.  Forasmuch  as  in  the  record  and 
process,  ss  also  in  giving  of  jud^^ent  in  a 
plaint  which  was  in  our  court  bjfore  you  and 
your  associates,  our  justices  ni'  the  bench,  by 
our  writ  between  Anthony  Fabrit^as  and  John 
Mostvn,  esq.  of  a  plea  of  treipaKu,  assault,  and 
false  imprisonment,  as  it  is  ataid,  manifest  error 
hath  intervened,  to  the  great  damage  of  tbe 
aaid  John,  as  by  his  complaint  we  are  informe«l : 
we,  willing  that  the  aaid  error  (if  any  be)  be 
iluly  amended,  and  full  and  speedy  justice  done 
40  tha  said  partici  m  this  bebtUy  do  oommand 


you,  that  if  judgmeot  he  given  tberenpoB,  tbcB 
you  s«*nil  to  us  distinctly  and  plainly, 
%  our  seal,  the  record  and  process  ol  Ibe 
pisint,  nnd  all  things  touching  the  same 
thi<«  wrii ;  m>  that  we  may  have  them  in  Ancen 
days  of  Si.  Hilary,  whmaoever  we  shall  then 
be  in  Knieland  ;  that  io<|ieGting  the  record  nnd 
pn»«-tr!i%  aforesaid,  we  mav  cause  further  to  bn 
done  thereu|ion  tor  anieadtiig  the  aaid  ermr,  an 
of  right,  and  according  to  the  law  and  ruatew 
of  EngUnd.  shall  be  meet  to  be  done.  W  itncai 
our^rlt'  at  Westminster,  the  6th  day  of  De- 
cember, in  the  14th  year  of  our  reigniHil.  A.  I* 

«'  The  Return  to  the  Writ. 
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The  Answer  of  sir  William  dt  OfCj, 
knight,  chief  justice  within  named.-^Tlie  ic- 
curd  and  process  of  the  plaint  within  mentitinei, 
with  all  things  touching  the  same,  I  send  b^ 
fore  our  lord  the  kiug[,  wlieresoever,  dec.  at  n 
day  within  contained,  in  a  certain  record  to  tbn 
writ  annexed,  aa  I  am  within  cooimaMM, 
^c.  WiixiAM  nt  Gket. 

''  l^eas.  Inrolled  at  Westminster  bel'ora  air 
William  de  Grey,  knight,  and  bis  brethivB, 
justices  of  his  majesty's  court  of  Cotohmm 
Bench,  of  Easter- term,  in  the  I3th  year  of  tbo 
reign  of  our  sovereign  lord  George  the  third, 
by  the  grace  of  God,  of  Great  Britain,  Franen. 
and  Ireland,  king,  defentler  of  the  faith,  and  an 
forth.    llolls616aiid617. 

'« The  Declaration. 

"  In  the  Common  Pleas.  London  to  wit. 
John  Afoffyn,  late  of  Westminster,  inthe  ennaty 
of  Middlesex,  esquire,  was  attached  to  nnawcr 
Anthony  Fabri^^  of  a  plea,  wherefbra  bo 
with  force  and  arms  made  an  assault  onoo  tbo 
said  Anthony  at  Minorca,  (to  wit)  at  Londaa 
aforesaid,  in  the  psrish  of  t^int  Blary-le-Bov, 
in  the  ward  of  Cheap,  and  beat,  woandcd,  nod 
ill-treated  him,  and  there  imprisoned  bin,  aod 
kept  and  detained  him  in  prison  there  for  o 
long  time  without  any  reasonable  or  prabaUo 
cause,  contrary  to  the  laws  and  customa  of 
this  realm,  against  the  will  of  the  said  Antbasj, 
snd  compelled  the  said  Anthony  to  depart  fr 
aud  leave  Minorca  aforesaid,  where  tbo 
Anibooy  wasdwelliiig  and  resident,  and 
and  caused  to  he  carrietl  tbe  said  Anthony  firoai 
Minorca  aforessid,  to  Carthagena  in  the  dooai* 
nions  of  the  king  of  ftpain,  against  the  will  of 
the  said  Anthony  ;  whereby  the  said  Anthony 
wss  put  to  great  expeuce  and  trouble,  and  tbo 
goods  and  effects  of  the  said  Anthony  tbio 
were  diminished,  lost,  spoiled,  and  consoniod, 
and  the  family  of  the  said  Anthony  woro 
brought  to  great  want  and  ilistress,  and  tbo 
said  AnthtUiY«  during  all  the  said  time,  wan 
thereby  deprived  of  the  cnmf«rt  of  bia  anid 
family  :  and  also  wherefwre  the  said  John  with 
force  and  arms  made  ^nothr r  assault  upon  tho 
Kaid  Anihony  at  Minorca,  (to  nit)  at 
aforesaid,  in  the  parish  and  ward  aforeaaid, 
beat.  wounde<l,  and  ill-treated  him,  and 
imprisoned  him,  and  kept  and  detained 
there  in  priion  for  a  long  tinoi  wilhoot  any 
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reatoDfble  or  probable  cause,  contrary  to  the 
law*  and  customt  of  tbii  realm,  againat  the 
will  of  the  said  AnthoDV ;  and  did  ather  wrongs 
lo  him,  to  the  great  damage  of  the  said  An- 
thony, and  against  the  peace  of  our  lord  the 
now  king:  and  thereupon  the  said  Anthony, 
by  Richard  Gregory,  bis  attorney,  complains, 
that  the  said  John,  on  the  first  day  of  Septem- 
ber, in  the  year  of  our  Lord  1771,  with  force 
and  arms,  (lo  wit)  with  swords,  staves,  sticks, 
and  fists,  made  an  assault  upon  the  said  An- 
thony, at  Minorca,  (to  wit)  at  London  aforesaid, 
in  the  parish  of  8t.  Mary-le-Bow,  in  the  ward 
of  Cheap,  and  beat,  wounded,  and  ill-treated 
him,  and  then  and  there  imprisoned  him,,  and 
kept  and  detained  him  in  prifon  there  for  a  long 
lime,  (to  wit)  for  the  space  of  ten  months,  with- 
out  any  reasonable  or  probable  cause,  contrary 
to  the  laws  and  customs  of  this  realm,  against 
the  will  of  the  said  Anthony,  and  compelled 
the  said  Anthony  to  depart  from  and  lea? e 
Minorca  afi>resaid,  where  the  said  Anthony  was 
then  dwelling  and  resident,  and  carried  and 
caused  to  be  carried  the  said  Anthony  from 
Minorca  aforesaid  to  Garthageoa,  in  the  do- 
minions of  the  king  of  Spain,  against  the  will 
of  the  said  Anthony ;  whereby  the  said  An- 
thony was  then  and  there  put  to^preat  ezpepce 
mod  trouble,  and  the  goods  and  effects  of  the 
said  Anthony  there  were  diminished,  lost, 
•polled  and  consumed,  and  the  family  of  the 
aaid  Anthony  were  thereby  brought  to  great 
want  and  distress,  and  the  said  Anthony  during 
all  the  said  time  was  depri? ed  of  the  comfort  of 
his  said  fomily  ;  and  also,  for  that  the  said 
John  on  the  said  first  day  of  September,  In  the 
year  of  our  Lord  1771  araresaid,  with  force  and 
arms,  (to  wit)  with  swords,  states,  sticks,  and 
fistSy  OMule  another  assault  upon  the  said  An- 
thony, at  Minorca,  (to  wit)  at  London  afore- 
said, in  the  parish  and  ward  aloresaid,  and  then 
and  there  beat,  wounded,  and  ill-treated  him, 
and  then  and  there  imprisoned  him,  and  kept 
and  detained  him  there  in  prison  for  a  long 
time,  (to  wit)  for  the  space  of  other  ten  months, 
without  any  reasonable  or  probable  cause, 
contrary  to  the  laws  and  customs  of  this'reaim, 
against  the  will  of  the  said  Anthony ;  and 
then  and  there  did  other  wrongs  to  him  the 
aaid  Anthony,  to  the  great  damage  of  the  said 
Anthony,  and  against  the  peace  of  our  said  lord 
the  king:  and  thereupon  the  said  Anthony 
•aith,  that  he  is  injured  and  hath  sustained 
damage  lo  the  ?alue  of  10,000/.  And  thereof 
be  hringeth  suit,  &c. 

"  The  Plea. 

^  And  the  said  John,  by  James  Dagge  bis 
attOTBey,  comes  and  defends  the  force  and  in- 
jury, and  says  he 'is  not  j^uilty  of  the  premises 
abof  e  laid  to  his  charge  in  manner  and  form  aa 
the  said  Anthony  hatb  above  complained  there- 
of against  him ;  and  of  this  he  puts  himself 
«pon  the  country,  Ice.  and  the  said  Anthony 
doth  00  likewise.  And  for  further  plea  in  this 
behalf  as  lo  the  making  the  said  assault  upon 
tht  mid  AnthoDj  ia  the  Irst  count  in  the  said 
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dedaratioD  mentioned,  and  beating  and  ill- 
treating  him,  and  imprisoning  him,  and  keep* 
ing  and  detaining  him  in  prison  for  the  mid 
space  of  time  in  the  mid  declaration  mentioned, 
and  compelling  the  raid  Anthony  lo  depart 
from  and  .leave  Minorca  aforesaidf,  and  carry- 
ing and  causing  to  be  csrried  the  mid  Anthony 
from  Minorca  aforesaid  to  Carthagena,  in  the 
domiuioDs  of  the  king  of  Spain,  by  the  mid 
John  above  supposed  to  have  bf  en  done ;  he 
the  said  John,  by  leaTe  of  the  court  here  for 
this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  that  case  made 
and  proviiled,  says,  that  the  said  Anthony . 
ought  not  to  have  or  maintain  bis  mid  actioQ 
thereof  against  him  the  said  John,  becaum  be 
mys  that  be  the  said  John,  at  tbe  said  tisae, 
ice,  and  long  before,  was  governor  of  the  mid 
island  of  Minorca,  and  during  all  that  time  wu 
invmted  with  and  did  hold  and  ezercim  all  the 
powers,  privileges,  and  authorities,  civil  and 
military,  belonging  and  relating  to  the  govern* 
ment  of  the  mid  island  of  Minorca,  in  parts  be* 
yond  the  mm;  and  the  mid  Anthony  before 
the  said  time  when,  See,  (to  wit)  on  the  said  Ist 
day  of  Septeinber,  in  tbe  year  aforssakl,  at  the 
said  island  of  Minorca  aforemid,  wm  guilty  of 
a  riot  and  disturbance  of  the  peace,  order,  and 
gOTernroent  of  the  mid  island,  and  wm  endea* 
voaring  to  crmte  and  raim  a  mutiny  and  aedi« 
lion  among  tbe  inhabitants  of  the  mid  ishmdy 
in  breach  of  the  peace,  violation  of  the  lavrs, 
and  in  subversion  of  all  order  and  govemaeot ; 
whereupon  the  said  John,  m  being  governor  ef 
tbe  mid  island  of  Minorca  u  aformid»  at  the 
said  lime  when,  &c.  in  order  to  premrve  the 
peace  and  govemmeot  of  the  aaid  island,  was 
obliged,  and  did  then  and  there  order  the  said 
Anthony  to  be  banished  from  the  mkl  island  of 
Minorca,  and  lo  Imve  and  quit  the  mid  iaUnd. 
And  in  order  lo  banish  and  mnd  the  said  An« 
thony  from  and  out  of  the  said  island,  did  then 
and  there  for  that  purpose  ^ntly  lay  hands 
upon  the  said  Anthony,  and  did  then  and  there 
wize  and  arrest  him,  and  did  keep  and  detain 
the  mid  Anthony,  before  he  could  be  baniahed 
and  mnl  from  out  of  tbe  mid  island,  for  a  short 
space  of  time,  (to  wit)  for  the  space  of  six  dayi 
then  next  following;  and  afterwards,  lo  wit» 
on  the  7th  day  of  l^ptember,  in  the  ymr  afore- 
said, at  Minorca  aforemid,  did  carry  and  canm 
lo  be  carried  the  said  Anthony,  on  board  a  cer- 
tain vessel,  from  the  island  of  Minorca-  afore- 
mid to  Carthagena  aforemid,  m  it  wm  lawful 
for  him  to  do  for  the  ckum  aforesaid,  which  are 
the  mme,  making  the  said  asmult  upon  the 
mid  Anthony  in  the  first  count  of  the  said  de- 
claration mentioned,  and  bmting  and  ill-treat- 
ing him,  and  imprisoning  him,  and  keeping 
and  detaining  him  in  prison  for  the  mid  space 
of  timo  in  the  mid  first  count  of  the  mid  decla- 
ration mentioned,  and  compelling  the  mid  An- 
ibony  to  depart  from  and  leave  Minorca  afore* 
mid,  and  carrying  and  cauaing  to  be  carried 
the  mid  Anthony  from  Minorea  to  Carthagena, 
in  the  dominions  of  the  king  of  Spain,  whereof 
the  said  Aothony  hath  abo? e  oofflplaiBed  againft 
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tbe  Guildhall  of  the  city  of  London.  Aid 
MOW  here  at  iliii  day  comHh  ihe  said  Aothooj, 
by  hii  aaid  atlorney,  and  the  aaid  justice,  bcfora 
whom,  &c.  hath  aeot  here  hit  rcoord  in 
words. 
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him :  aod  this  he  is  ready  ti  ? erify.  Where- 
^Mre  he  prays  juil|^fnent  if  the  said  Anthony 
ought  to  have  or  iiiainiaiu  his  aaid  action  there- 
of agaio!*t  him,  dec.  without  this  that  the  said 
Johu  was  guilty  of  the  said  tre9|>asa,  assault, 
and  imprison  lUff  It,  at  the  parii^h  of  St.  Mary  le 
Bow,  in  the  wanlof  Cheup,  or  elsewhere  out  of 
Ihe  aaid  island  of  Minorca  aforesaid. 

'*  TiiuMAs  Walker. 

"  The  Replication. 

"  Aod  the  said  Anthony,  aa  to  the  said  plea  of 
him  the  aaid  John,  by  him  secondly  above 
pleaded  in  bar,  as  to  the  said  assaulting  the 
said  Anthony  in  the  said  Brst  count  oi'  the  said 
declaration  luentioned,  and  beating  and  ill- 
Ireaiing  him,  and  impriMuiiiig  him,  aud  keep- 
ing and  detaining  him  in  prison  for  the  said 
apaoe  of  time  io  the  said  declaratiim  mentioncil, 
aod  compelling  Ihe  said  Anthony  to  depart 
from  aud  leave  Minorca  aforesaid,  aod  carry* 
ing  and  causing  to  be  carried  the  said  Anthony 
from  Minorca  aforeaaid  to  Carthagena,  in  the 
dominiuna  oi  the  king  of  Spain,  by  the  said 
Johu  abore  done,  protesting  that  the  snid  plea, 
and  the  matters  therein  contained  are  insutii- 
oient  in  law  to  bar  the  said  Anthony  from 
mamlaining  his  said  action  against  the  said 
John.  For  replication  io  this  Iwhalf,  he  smith, 
that  the  said  Anthony  ought  not,  by  reason  of 
ooy  ihini;  by  the  ssid  John  above  io  |ileading 
alleged,  to  be  barreil  from  having  hia  said  ac* 
lion  thereof  maiolaine«l  against  him  ;  becausei 
be  saith,  that  the  said  John,  of  his  own  wrong, 
nod  without  such  cause  aa  the  aaid  John  haih 
above  in  his  said  plea  alleged,  on  the  same  day 
nod  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  assaulted  the  aaid 
Authony,  and  beat  and  ill-treated  him,  and  im- 
priaoiieil  himi  aud  Iwpt  and  detained  him  in 
prison  tor  the  aaid  a|>ace  of  time  in  the  said  de- 
claration ineutioned,  and  compelled  the  said 
Anthony  to  depart  from  aod  leave  Minorca 
aforesaid,  and  carried  aod  caused  to  be  carried 
the  said  Am  bony  from  Minorca  aforesaid  to 
Carthagena,  in  the  dominions  of  the  king  of 
Spain  aforesaid,  in  manner  and  form  as  the 
said  Authon^f  hath  above  complained  against 
bim ;  and  thia  he  prays  may  be  enquired  of  by 
the  country.  And  the  said  John  doth  so 
likewise.  J  gun  Gltnn. 

"  Award  of  the  Venire.  •  ,  •   i    i  i    »    i  *•         m*  

I  be  earned  the  aaid   Authony  from   MiBOica 

*'  Therefore,  as  well  to  try  this  issue  as  the  I  afuresai<l  to  Carthagena,  in  the  ' 

taid  other  issue  betweeo  the  said  fmrties  above  king  of  Spain  withm  iiieulioned,  in 

joioed,  it  is  commanded  to  the  sheriffs,  that  form  as  he  the  said  .-Inlhuiiy  hath  by  bis  repli- 

thev  cauM*  to  come  here,  in  three  weeks  of  the  ,  caiimt  within  alle«lKed  ;    and  they  aascM  Ike 

Holy  Tiiuity,  twelve,  vScc.  by  whom,  &c.  and  ;  <iaiiia^esul  the  Raid  Authony,  by  reason  of  the 

who  neither,  dec.  to  recognize,  &c.  becauM  as  premises  within  8|»ecit]e«l,  besides  his  coots  and 

well,  &c.  charges  by  him  laid  out  and  eipended  aboal 

**  At  which  day  the  jury  between  the  said  his  suit  in'  this  b«'half,  to  3,000/.  and  for  bia 

parties  of  the  plea  sforeKsid,  was  lespiied  here  uid    costs   aod  changes,    to   forty    abillings. 


'*  That  is  to  say,  afterwards,  on  the  dajf  aai 
in  the  j^ear,  and  at  the  place  within- mentioncdt 
come  as  well  tbe  within- mentioned  ABlhomy 
Fabrigas  as  the  w  iihin -named  John  Moalvn,  Wf 
their  attnrnies  within- uamed,  before  air  Ucarv 
Gould,  knight,  one  of  thejusticesof  the  besM 
within- named,     and    certain   of    tbe  jerai^ 
whereof  mention  is  within  made,  summoaed  li 
he    u|>oii  thst  jury,  (that  is  te  sav) 
Zschary,  Thomas  Ashby,  David  PuweH. 
Walter' En er,  being  required,  come,  aed  oe 
that  jury  are  svioru ;  and  becaoae  Ihe  mt  af 
the  jurors  of  the  same  jury  do  oot  appear,  llicf»i 
fore  eight  other  persous  of  the  ny^atindwi, 
being  by  the  sheriffs  within- written  bciciiBlo 
elected,  at  the  request  of  the  said  Anfhuiiy,  aei 
by  the  command  of  the  said  sir  Henry  Govya 
are  now  nevily  aet  down,  whose  names  an 
affiled  in  tiie  %iithin*written  pannH,  ecoordiaff 
to  the  form  of  the  atatute,  &e.  which  said 
jurors  IO  newly  aet  down,  (that  ia  tosay)  Wil- 
liam Tomkyu,'Gitl»ert  Howard,  Thomaa  Boal- 
by,  and  John  Newhall,  John.  King,   Jaaa 
Smith,   William   Hurley,  and    Jamea  Belbj, 
being  also  require«l,  come  likewise,  aiid,  lof^ 
ther  with  the  said  other  jnrora  before  iaipsa- 
nelled,  are  tried  aod  sworn  to  speak  tbe  Ireuaf 
the  matters  within  contained  ;  who,  upenll«ir 
oath  sav,  that  aa  to  the  firat  isaoe  withiii-joiBid, 
the  said  John  Moatyo  w  ijuilty  of  the  preaiaa 
within  laid  to  his  charge,  in  manner  and  Ibna 
as  the  said  Anthony  hath  within  eonplaincd 
airainst  him :  and  as  to  the  other  iaatie  within 
joined,  the  said  jurors  oo  their  said  oath  fhrtbcr 
say,  that  the  said  John  Moalyn,  of  hia  ewn 
wmoif,  anil  without  such  caiue  aa  he  hath  ia 
pleading  wiihio  alletlgeil,  on  the  day  and  in  tbe 
year  within  mentioned,  at  London,  in  the  pariah 
anti  ward  w  itliin  mentioned,  assaulted  the  taid 
Anthooy,  aod  l>eat  and  ill-treated  him,  and  ia- 
prisoned  him,  and  kept  and  detained  bin  in 
pris(ui  for  the  s|Hice  of  time  io  the  wilbio  d^ 
claralion  mentioned,   aud  compelled  bins  the 
aaid  Anthony  to  depsrt  from  and  leave  Minofca 
within  mentioned,  and  carried  and  cauacd  le 


tmtil  on  the  morniw  of  All  8<iuls  then  next 
foHowiiii;,  unless  Mr  Henry  Gould,  knighs  une 
of  the  kiii^*^  ju-^tires  of  tlie  linich  here  as- 
aigneil  by  form  of  Ihe  statute,  &c.  should  first 
coowi  00  Fndaj  the  Sod  of  July  iaet  part,  at 

1 


I 


Therefore  it  is  coiisiilered,  that  the  aaid  A»» 
thitny  recover  against  the  said  John  hia  da- 
mages afiiresaid,  to  3,000/.,  and  2/.  by  tbe 
jur\  aforesaid,  in  lonn  aforesaid  aaseseed,  and 
8tti.  to  the  laid  Anthooy,  at  hia  leqactli  for  the 
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coste  and  elMivegafbretaid,  bjthe  Court  here 
§&r  iucreaae  adjudged ;  which  said  damages  in 
the  whole  amouot  to  3,090/.,  dec.  Afterwards 
(Chat  is  to  say)  before  our  lord  the  king  at 
WestmiDSter,  comes  the  said  John  Mostyn,  io 
his  prot»er  person,  and  says,  that  at  the  tria]  of 
the  said  cause  before  the  said  sir  Henry  Gsuld, 
knight,  the  counsel  of  him  the  said  John  Mos- 
tyn  proposed  certain  exceptions  to  the  opinion 
of  the  Slid  sir  Henry  €rould,  which  exceptions 
were  written  in  a  bill,  and  sealed  by  the  said 
judge;  which  bill  of  exceptions  the  said  John 
Moat3ro  now  brings  into  this  court ;  and  prays 
a  writ  of  our  lord  the  king  to  the  said  sir  Henry 
Gould,  to  confess  or  deny  his  seal  so  put  to  the 
aatd  bill  of  exceptions,  according  to  the  form  of 
the  statute  in  such  esses  made  and  provided, 
which  writ  is  granted  to  him  returnable  in  15 
dajTS  from  the  day  of  the  Holv  Trinity ;  at 
which  day,  before  our  lord  the  king  at  West- 
minster, cornea  the  said  John  Mostyn  in  hb 
liroper  pefson ;  and  the  said  sir  Henry  Gould, 
Icnight,  likewise  in  his  proper  person,  comes 
ttod  acknowledges  bis  aeal  put  to  the  ssid  bUi 
of  exceptions,  which  bill  of  exceptions  faltowa 
in  these  words. 

**  The  Bill  of  Exceptions. 

**  That  is  to  say,  on  the  morrow  of  the  Holy 
Trinity,  IS  Geo.  5.  Be  it  rememboed,  that  in 
the  term  ef  Easter,  in  the  13th  year  of  the 
rsign  of  our  sovereign  lord  George  the  third, 
BOW  king  of  Great  Britain,  and  ao  forth,  came 
Anthony  Fabrigas,  by  Richard  Gregory  hvt^ 
atloraeyt  into  the  court  of  our  aaid  lord  the  king 
•f  the  Bench  at  Westminster,  and  impleaded 
John  Mostjrn,  late  of  Westminster,  in  the 
caontj  of  Middlesex,  esq.  in  a  certain  plea  of 
trespass  on  which  the  aaid  Anthony  declared 
against  him. 

[The  declaration,  plea,  and  replication,  are 
here  set  out  verbatim,  which,  to  avoid  repeti- 
tion, are  now  omitted.  After  those  pleaoings 
the  bin  of  exceptions  proceeds  in  these  words.] 

*'  And  afterwards  (to  wit)  at  the  sittings  ef 
Nisi  Prius,  holden  at  the  Guildhall  of  the  city 
of  London  aforesaid,  in  and  for  the  said  city, 
before  the  hon.  rir  Henry  Gould,  knight,  one 
of  the  justices  of  our  said  lord  the  king  of  the 
Bench,  Thomas  Lloyd,  esq.  being  associated  to 
him  according  to  the  form  of  the  statute  in  such 
cane  made  aM  provided,  on  Mondav  the  12th 
day  .of  July,  in  the  ISth  year  of  tne  reign  of 
our  said  lord  the  now  king,  the  aforesaid  issues 
00  joined  between  the  said  parties  as  aforesaid, 
came  on  to  be  tried  by  a  jury  of  the  city  of 
London  aforesaid,  for  that  purpose  duly  im- 
pannelled ;  at  which  day  came  there  as  well 
the  said  Anthony  Fabrigas  as  the  said  John 
Mostyn,  by  their  attoroies  aforesaid.  And  the 
jurors  of  the  jury  aforesaid,  impannelled  to  try 
the  said  issues,  being  called  over,  aome  of  them, 
Munely,  Thomas  Zacbary,  Thomas  Ashby, 
David  Powell,  and  Walter  Ewer^  came  and 
were  then  and  therein  due  manner  chosen  and 
awom  to  try  the  same  issues ;  and  because  the 
•Nft  of  the  jurors  of  the  aaoie  jury  did  not  ap- 
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pear,  therefore  othen  of  the  by-atandeifa  beii^ 
chosen  by  the  sheriflEB,  at  the  request  of  the  said 
Anthony,  and  bv  command  of  the  said  justice, 
were   appointed   anew,   whose   namea   wese 
aflixed  to  the  pannd  of  the  said  jury,  according 
to  the  form  of  the  statute  in  such  caae  made 
and  provided  ;  which  said  jurors  so  appointed 
anew,    (to   wit)   William   Tomkyn,    Gilbert 
Howard,   Thomas    Boulby,^  John    NewbsJI, 
John  King,  James  Smith,  William  Hurley, 
and  James  Selby,  being  likewise  called,  came, 
and  were  tlien  and  there  in  due  manner  tried 
and  sworn  to  try  the  same  issues.    And  upon 
the  trial  of  the  said  issues,  the  counsel  learned 
in  the  law  for  the  said  Anthony  Fabrigaa,  to 
maintain  and  prove  his  said  declaretion,  on  hia 
part  gaTC  in  evidence,  that  the  said  John,  at 
the  island  of  Minorca,  on  the  17th  day  of 
September,  in  the  year  of  our  Lord  17?  1,  aeiscd 
and  took  the  aaid  Anthony,  and  without  any 
trial  impriaoned  him  for  the  apaee  of  aix  days, 
againat his  will,  and  banishedhim  for  the  apaoo 
of  twelve  raontha  from  the  said  island  of  Mi- 
norcay  and  caused  him  to  be  put  by  aoldien  oo 
board  a  ahip,  and  to  be  tranaported  from  the 
aaid  island  of  Minorca  to  Caithagena  in  Spain, 
for  the  aaid  space  of  twelve  ntiontha :  where- 
npon  the  oounsd  for  the  said  John  Moatvn  dki 
then  and  there,  on  the  part  of  the  aaid  John 
Mostyn,    giro   in   evidence,   that   the   said 
Anthony  was  a  natiTo  of  Minorca,  and  at  the 
time  €«  taking,  aeixing,  and  imprisoning  him, 
and  baniahing  him  aa  aforesaid,  was  tSnAing 
in  and  an  mMbitant  of  the  amval  of  St.  Phtt- 
fip'a  in  the  said  iaiand.    And  it  was  further 
ffiven  in  evidence  on  the  part  of  the  aaid 
defendant,  that  the  aakl  iaiand  of  Minorca 
waa    ceded   to   the  crown   of    Great   Bri- 
tain by  the  king  of  Spain,  by  the  treaty  or 
Utrecht,  in  the  year  of  our  Iiord  1713 ;   and 
that  the  article  in  the  said  treaty,  relative  to 
the  said  island,  is  as  follows:  *«  Rex  porr6  Ca- 
tholicus,  pro  so,  hseredibus  et  successoribus 
suis,  cedit  paritbr  coronsB  Magn»  Britannia 
totam  insulam  Minorcsr,  ad  e&que  transfort 
in  perpetuum  jus  omne  dominibmque  pleoisai* 
mum  supradictaiiil  insulam,  spedatlm   veri> 
super  urbem  arcem  portum  munitionaa  et  ai- 
num  Minorisenses,  vulg6  Port  Mahoo,  udt 
cum  aliis  portubus  locis  oppidisque  io  pnefatft 
insuli  sitis ;  prorisum  tamen  est  ut  in  articuk) 
suprascripto  quod  nullum   perfugium,  neque 
receptaculum  patebit  Maurorum  navibua  bel- 
licia  quiboacCinqoe  in  Portu  Mahonis,  aut  in 
.alio  qnovis  portu  dicte  inaule  Minorca,  qua 
ore  HiapanisB  ipsorum  excursionibus  infestas 
reddantnr.    Qubim6  commorandi  solummod6 
csosft  secundtim  pacta  oooventa  Mauris  eordan- 
que  navigiis  introitus  in  insulam  preefatam  per- 
mittetur.    Promittit  etiam  ex  suk  parte  regina 
MagnsB   Britannise,  qu6d  si  qaand6  insulam 
Minorcss  et  portus  oppida  locS^ue  in  elidem 
sita  a  corook  •regnomro  suorum  quovis  modo 
alienari  in  poaterum  contigerit,  dabitur  coronts 
Hispanise  ante  nationem  aliam  qtiamcdnque 
prima  optio  possessionem  et  proprieiatam  prm* 
memoratg  inauls  redimendi.    Spondet  inaiipbr 
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RQia  sua  majettat  MaintK  Rritanniae,  i^  factu- 
ram  ut  iiicols  oinneti  insulat  prst'alie  lam  ec- 
clesiattici  quam  lerularea  btuiis  auis  univerei*. 
et  bonoribus  tut5  |iacat^ue  friiaotur.    Atque 
ivliponia   KomaoB   Catholice  liber  uaus  iii 
fierniicteturi,  uiqur  etianiejuamodi  nitiones  ine- 
•ntur,  ad  tueDdam  reli^iuiiem  pnadiriam  in 
cadem  inutile,  quce  a  ^ub^roaiione  civili  aiqiie 
A  Ic^ibiM  Na^DV  Britanniv,  |ieDitii*i  abhorrvre 
Doo  f  ideaotur.    Poterant  rtiam  suis  hAnoribuii 
et  btinia  f riii,  qui  nunc  luv  C 'MtbolicK  majeiitalii 
■erfitio  addicii  aunt,  etiamsi  io  eodem  perinan- 
■eriol ;   et  liceat  cuicunque,  qui  prcfaiani  in- 
milam  relioquere  ¥01116111.  bona  sua  ? enderr  et 
libera  in  lliipaoiam  iransvehere.'*     And  it  was 
further  ^f  eo  iu  evidence  oo  I  be  part  of  the  laid 
defendant,  tbat  tbe  Mioorquina  are  in  general 
gofemed  by  the  Spaniah  laws,  but,  when  it 
aervea  their  purpoae,  plead  the  Enn^lish  lawa. 
And  it  was  further  given  in  evidence  on  tbe 
behalf  of  the  aaid  defendant,  that  there  are 
certain  magiatratet,  called  the  chief  justice 
criminal,  and  the  chief  justice  civil,  iu  the  said 
island.    And  it  was  further  given  in  evidence 
by  James  Wright,  the  secretary  to  the  dc*tcn- 
dant,  that  the  aaid  island  is  divided  into  four 
districts,  exclusive  of  the  arraval  of  St.  Pliil- 
lip*s,  which  the  witness  alwaya    understood 
to  be  separate  and  distinct  from  the  others,  and 
tinder  the  immediate  order  of  the  governor ; 
10  that  no  magistrate  of  Mahun  could  go  there 
to  exercise  any  function  without  leave  first  had 
from  the  governor.    And  it  was  further  given 
in  evidence  on  the  part  of  tbe  said  defendant, 
by  colonel  Patrick  Mackellar,  that  the  arraval 
of  8t.  Phillip's  is  surrounded  by  a  tine-wall  on 
one  side,  and  on  tbe  other  by  the  sea,  and  is 
called  the  royalty,   where  the  governor  has 
greater  power  than   any   where  else  in  the 
island,  and  where  the  judges  cannot  interfere 
but  by  the  governor's  consent.     And  it  was 
further  given  in  evidence  by  Edward  lilake- 
ney,  who    had    been    secretary  to  governor 
filakeney,  that  nothing  can  be  executed  in  the 
arraval  but  by  the  governor 'a  leave ;  and  the 
judges  have  applied  to  him  the  witnetfa  for  the 
governor's  leave   to   execute    procens    there. 
And  it  was  further  given  in  evidence  by  the 
said  James  W  riglii,  tliat  for  the  trial  of  murder 
and  other  great  olTences  committed  within  the 
said  arravul,  u|ion  application  to  the  ^>»eriior, 
he  generally  appoints  the  assesseur  criminal  of 
Blalion,  and  for  lesser  ofleiices  the  niustasta^di ; 
and  that  the  said  John  Mostyn,  at  the  time 
of  tbe  seizing,  taking,  imprisoning,  and  banish- 
ing the  said  Anthony,  was  the  governor  of  the 
8ai<l  island  of  Minorca,  under  and  by  virtue  of 
certain  letters  patent  of  his  present  majesty, 
under  the  great  fceal  of  Great  Britain,  baring 
date  the  *2d  day  (»f  March,  in  the  Ulli  year  of 
his  reign,  wherebv  his  majesty  constituted  and 
appointed  the  saiJ  defendant  to  be  captain- ge- 
neral and  governor  in  chief  in  and  over  ibe 
said  island  of  Minorca,  and  the  town  and  gar- 
rison of  Port  Mahon,  and  the  castles,  forts,  and 
other  works  and  fortifications  thereunto  lieioni;- 
iDg,  and  all  other  tuwoi  and  places  within  the 


said  island ;  and  his  majent  j  did  thereby  givt 
and  grant  unto  the  said  defendant  John  Msi- 
tyn,  or  in  his  absence  to  the  JientenaDt-cvvcr* 
nor,  or  commander  in  chief  for  the  time  oeing, 
all  powers,  privileges,  and  authoritiea,  civil  aad 
military,  unto  the  said  office  belongiiig,  to 
have,  hold,  and  exerci^ie  the  said  ofllicei  powcn, 
priviletfos,  and  authorities,  dtiring  his  iiiajetlv's 
will  anil  pleasure;  and  ihe  Kiid  defeodmnt  Jou 
Miistyn,  or  in  his  absence  the  lieutenaot-go* 
vernor,  or  commander  in  chief  for  the  tioK 
being,  are  to  observe  ami  obey  all  the  orders 
and  instrunionN  therewith  given  to  hiia,  and 
all  such  fiirtlier  and  other  orders  and  imtme- 
tiona  as  shall  he  from  time  to  time  given  to  him 
under  his  mnjeslvN  royal  sign  manual  or  ng- 
net,  or  by  hifi  majesty *s  order  in  privy-coon- 
cil ;  and  his  said  msjcstv  did  thereby  strictly 
charge  and  command  alF  liia  officera,  ministerfl, 
magistrates,  civil  and  military,  whaisoerer,  and 
aaldiem,  and  all  others  his  loving  subjects,  in- 

{  habiting  or  being  in  tbe  said  ialand,  to  obey 
him  the  said  John  Mostyn,  as  captain -geoeral 
and  chief  governor  thereof;  and  that  the  de- 
fendant, lieing  so  governor  of  the  said  ialaad, 
cauM*d  the  said  Anihnny  to  be  seized,  taken, 
imprisoned,  and  banivbeil  as  aforesaid,  without 
any  reasonable  or  probable  cause,  nr  any  other 
mailer  atledged  in  the  defendant'a  plea,  or  laj 
act  tending  thereto.  But  nevertheiev  the  «id 
counsel  for  the  sail  I  John  Mostyn  did  then  and 
there  insist  before  the  said  justice,  oo  the  behalf 
of  the  said  John  Mostyn,  that  the  aaid  lerwal 
matters  so  pn»duced  and  given  in  evidence  oa 
the  part  of  the  said  John  I^Iostyn  ei  afbreeaid, 
were  sulhcient  and  ought  to  be  admitted  aad 
allowed  as  decisive  evulence,  to  entitle  the 
John  Mostyn  to  a  verdict,  and  to  bar  the 
Anthony  of  his  aforesaid  action ;  and  the 
counsel  for  the  said  John  Mostyn  diil  then  and 
there  pray  the  said  juMice  to  admit  and  allow 
the  aaiit  matters  so  pro<luc«Hl  and  given  in  evi- 
dence for  the  said  John  Mostyn,  to  be  conela- 
aive  evidence  in  favour  of  the  said  John  Mos- 
tyn, to  entitle  him  to  a  verdict  in  thia  canse, 
and  to  bar  the  said  Anthony  of  his  aciion  afbre- 
aaid.     But  to  this  the  counsel  learned  in  tbe 

I  law  of  the  said  Anthony,  did  then  and  there 

.  insist  liefore  the  said  justice,  that  the  same  were 
not  sufficient  nor  ought  to  be  ail  milled  or  al- 
lowed to  entitle  the  said  John  Mostyn  to  a  ver- 
dict, or  to  bar  the  said  Anthony  of  his  actioa 
aforesaid.  And  Ihe  said  justice' did  then  and 
there  declare  and  deliver  bis  opinion  to  the  jury 
aforesaid,  that  the  said  several  matlen  so  pro« 
duced  and  given  in  evidence  on  the  |iart  of  the 
said  John  Mostyn,  were  not  sufficient  to  bar 
the  said  Anthony  of  his  action  aforesaid,  and 
with  that  direction  left  tbe  same  to  the  said 

jury ;  and  the  jury  aforesaid  then  and  tbero 
gave  their  verdict* for  the  said  Anthony,  and 
J.CXX)/.  damages,  Whereupon  the  aaid  conn* 
sel  for  the  said  John  Mosiyn  did  then  and  there, 
on  tbe  belislf  of  the  said  John  Mostyn,  except 
to  the  aforesaid  opinion  of  the  said  jnaiice,  OM 
insisted  on  the  said  several  matters  aa  an  sb- 
aolute  bar  to  the  said  action.    And  inasaiish 
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«  tbe  said  sereral  mattera  so  produced  and 
fi?eD  in  evidence  on  the  part  of  the  said  John 
Ifosl^n,  and  by  his  counsel  aforesaid  objected 
od  insisted  on  as  a  bar  to  the  action  aforesaid, 
o  not  appear  by  the  record  of  the  ferdict 
foresaid,  the  said  connsci  for  the  said  John 
lostyn  did  then  and  there  propose  their  afore- 
aid  exceptions  to  the  opinion  of  the  said  jus- 
ice,  snd  requested  the  said  justice  to  put  his 
bhI  to  this  bill  of  exception,  containing  the 
aid  seteral  naatters  so  produced  and  given  in 
videoce  on  the  part  of  the  said  John  Mostyn 
s  aforesaid,  according  to  the  form  of  tlie  sta- 
ite  in  suuh  case  made  and  provided.  And 
lereupon^the  said  justice,  at  the  request  of  the 
lid  counsel  for  the  said  John  Mostyn,  did  put 
b  seal  to  this  bill  of  exceptions,  pursuant  to 
le  aforesaid  statute  in  such  case  made  and 
rovided,  on  the  said  IStli  day  of  July,  in  the 
Sill  year  of  the  reign  of  his  present  majesty. 

**  Assignment  of  Errors. 

*^  And  hereupon  the  said  John  Mostyn  says, 
lat  in  the  record  and  proceedings  aforesaid,  and 
lao  in  the  matters  recited  snd  contaiued  in  the 
ijd  bill  of  exceptions,  and  also  in  giving  the 
erdid  upon  the  said  issues  betweeu  the  parties 
Ibresaid  joined,  and  also  in  giving  the  judg- 
tent  aforesaid,  there  is  a  manifest  error  in 
lis,  that  the  justice  before  whom,  &c.  had  no 
swer,  authority,  or  jurisdiction  to  try  the 
kid  issues,  or  either  of  them,  at  the  time 
lieo  tlie  same  were  tried  as  in  the  record 
tcotioned ;  nor  had  the  said  justice  any 
Mver'or  authority  to  take  or  swear  the  said 
try  tliereon.  There  is  also  error  in  this, 
Ml  the  said  justice  before  whom,  &c.  at  and 
poa  the  trial  of  the  said  issues  between  the 
irliea  aforesaitl  joined,  did  declare  and  deliver 
is  opinion  to  the  jury  aforesaid,  that  the  said 
iveral  mslters  mentioned  in  the  said  bill 
"exceptions,  and  so  an  aforesaid  produced 
kd  proved  on  the  pMrt  of  the  sai<l  John  Mos- 
n,  were  out  upon  the  whole  id'  ttie  case  suf- ' 
ueut  to  bar  the  said  Anthony  Fabrigas  of  his 
id  actiiin  agwinst  him,  and  with  that  opinion 
h  the  same  to  the  jury  ;  whereas  the  same 
ere  sufticient  to  bar  the  said  Anthony  of  his 
id  artion.  There  is  also  error  in  this,  that 
r  the  record  '  aforesaid  it  appears,  that  the 
Tdict  aforesaid  was  i;iven  upon  the  said  issues 
tween  the  said  parties  joined,  for  the  said 
Btbony  Falirigas ;  whereas  by  the  law  of  the 
nd,  tlie  verdict  on  the  said  issues  ought  to 
tve  been  |>iven  for  the  said  John  Mostyn, 
[linst  the  ssid  AnihiHiy  Fabrigas.  Tliere 
aUo  error  in  this,  that  it  appears  by  the  re- 
trd  aforesaid,  that  judgment,  in  form  afore- 
id  given,  was  given  for  the  said  Anthony 
■brigas  against  him  the  said  John  Mostyn ; 
liereas  by  the  law  of  the  land,  judgment 
ight  to  iave  been  given  for  the  said  John 
lostyn  against  the  said  Anthony  Fabrigas. 
ad  the  said  John  Mostyn  pra^s,  that  the  - 
dgoient  aforesaid,  for  the  errors  aforesaid, 
kd  Mbers  in  the  reconi  and  proceedings  afore- - 
id,  ssay  be  rev^iyedi  anoulM,  and  alUgtther 
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had  for  nothing ;  and  that  he  the  said  John 
Mostyn  may  be  restored  to  all  which  he  has 
lost  by  occasion  of  the  judgment  aforesaid,  &c. 

"  In  Nullo  est  Erratum. 

'*  And  the  said  Anthony  hereupon  Toluntarily 
comes  in  his  own  proper  persoo  into  court  here^ 
and  says,  that  neither  in  the  record  or  proceed- 
ings aforesaid,  nor  in  the  matters  recited  and 
contained  in  the  said  bill  of  exceptions,  nor  ia 
giving  the  verdict  upon  the  said  issues  between 
the  parties  aforesaid  joined,  nor  in  the  givinj^ 
the  judgnoent  aforesaid,  ia  there  any  error: 
and  the  said  Anthony  prays,  that  the  court  of 
our  lord  the  king  now  here  wiU  proceed  to  the 
examination,  as  well  of  the  record  and  pro* 
ceedings  aforesaid,  as  of  the  matters  recited 
and  contained  in  the  said  bill  of  exceptions  and 
of  the  matters  aforesaid  above  assigned  for 
error,  and  that  the  said  judgment  may  jie  ia 
all  things  affirmed.  But  because  the  Court  of 
our  lord  the  king  now  here  is  not  yet  advised 
to  give  their  jud^ent  of  and  concerning  the 
premises,  a  day  is  therefore  given  to  tlie  par* 
ties  aforesaid,  to  be  before  our  lord  the  king, 
until  on  the  morrow  of  All  Sonts  notr  next 
ensuing,  wheresoever,  5ec.  to  hear  judgment  of 
and  upon  the  premises ;  for  that  the  Court  of 
oar  said  lord  the  king  now  here  is  not  yet  adt 
vised  thereof,  &c" 

Mr.  Buller,  My  lord,  there  are  some  strange 
bluuflers  vlpon  this  record,  which  though  I 
might  make  objections  to,  I  will  not  mis-spend 
the  time  of  the  court  in  stating  them,  because 
I  can  easily  conceive  myself  that  they  will  ad- 
mit of  a  very  short  answer ;  and  therefore, 
waving  all  oljections  to  the  formal  part  of  the 
record,  the  general  question  upon  this  record 
will  be,  Wliether  an  action  can  he  maintained 
in  this  country  against  a  governor  of  Minorca, 
for  an  imprisonment  committed  by  him  there, 
in  his  character  and  office  of  governor,  npoa 
the  person  of  a  Mitioiqnin,  even  though  the 
fjovernor  should  have  erred  in  his  judgokent, 
and  have  been  mistaken  in  the  necessity  which 
he  conceived  demanded  an  immediate  and  re- 
solute exerciiie  of  the  powers  of  his  bffice  P 
My  lord,  though  this  be  the  general  question, 
i  shall  beg  leave  in  the  argument  to  divide  it 
into  two :  tirst,  whether  in  any  case  an  action 
can  be  maintained  in  the  courts  at  Westminster, 
for  an  imprisonment  committed  at  Minorca 
upon  a  native  of  that  place :  and  secondly,  if  it 
should  be  admitted  that  an  action  will  lie 
against  any  other  person,  yet  whether  such 
action  can  be  maintained  against  a  governor, 
acting  as  such  within  the  peculiar  distrwt  of 
the  arraval  of  St.  Phillip's  P  My  lord,  in  the 
consideration  of  both  these  questions,  it  may. 
be  material  to  attend  a  little  particularly  to  the 
situation  and  constitution  of  the  island  of  Mi- 
norca, and  arraval  of  St.  Phillip's,  within  which 
this  transaction  arose.  As  to  that  the  Court  will 
be  much  relieved  by  the  contents  of  this  re- 
cord ;  for  it  is  tihere  stated,  that  this  island,  till 
the  year  1713,  im  ft  part  of  the  dominimia  olC 
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iIm  kioKilorn  of  M|Miiii,  and  iben  it  wu  eedcd 
to  lUt  crown  ot'  Great  Britain,  rcser?ini(  to  the 
uha'Mianrt  their  property,  their  religion,  and 
the  Uwt  nereft«ary  fur  the  preterraiion  of  their 
ivli^fion.  It  if  farther  ilateil  in  the  record, 
Ihai  the  island  is  not  ^OYenied  by  the  laws 
of  Kni(land,  bat  by  the  laws  of  Spain;  and 
thai  tlie  arratal  of  St.  Phillip's  is  subject  only 
to  tlie  cooimul  and  goferiiment  of  the  go- 
vemor  himself,  for  in  that  there  is  no  regular 
kw- officer;  there  is  no  power  to  whicli  the 
•ufafecl  can  a;>plv  for  justice  bat  to  the  go- 
vernor himself;  he  is  therefore  the  boIe  and 
ftbMHule  judge  wiihin  the  arravaJ ;  bis  will  is 
the  law  tlieie,  and  that  district  at  least  is 
a  flespotic  go? emment.  W  hatever  may  be  the 
caw  in  colonies  ami  newly-discorered  coun- 
tries, I  fancy  it  will  not  now  be  denied,  that, 
even  in  countries  obtained  by  conquest,  the  old 
laws  of  the  place  continue  iu  force  till  they  are 
ehantred  or  altered  by  the  conquenirs :  much 
IcMcan  it  be  conlendccl,  that  in  a  country  ceded 
aa  this  was,  tlie  laws  of  the  place  receive 
any  alteratioo  tilt  a  change  u  declared  by  the 
Dcw  sovereign.  In  the  present  esse,  tliere  has 
been  no  new  coile  of  laws  estshlislieil  in  this 
island  ;  and  therefore,  independently  of  the  par- 
ticular facts  which  are  stated  as  proved  in  this 
cause,  1  think  I  may  safely  aswrt  it  as  an  un- 
deniable proposition,  that  this  island  is  now  go- 
verned bv  the  same  lutvs  as  it  was  before  the 
year  1713. 

It  is  stated  in  the  record,  that  the  district 
where  the  present  cause  of  action  arose  is  sub- 
ject only  to  the  immediate  order  of  the  go- 
vernor;   so  much  so,  that  no  judge  of  the 
bland  can  exercise  any  function  there,  witliout 
the  particular  leave  of  the  governor  for  that 
purpose.    I  f  the  laws  of  tlie  country  where  the 
offence  is  committed  are  different  from  the 
laws  of  this  kingdom,  it  seems  to  me  to  make 
no  difference  with  respect  to  the  propriety  of  an 
action,  whether  such  country  is  subject  to  the 
crown  of  Great-Britain,  or  to  any  other  state ; 
for  whether  the  fad  be  an  offence  or  not,  mast 
be  decided  by  the  particular  laws  of  the  place 
where  it  wa«  committed,  and  not  by  the  laws 
of  this  country.    This  is  a  case  where  the  law 
of  the  place  is  different  from  the  law  of  this 
country ;   and  therefore  the  question   might 
have  b««n  taken  much  larger  than  I  have  done 
it :  namely,  whether  the  subject  of  a  foreign 
power,  who  rules  by  laws  different  from  oura, 
can,  for  an  act  done  in  his  own  country,  seek 
redress  in  the  courts  of  England.    I  believe 
there  aie  no  authorities  in  support  of  such  a 
position ;  and  whatever  may  be  the  case,  where 
the  laws  of  different  countries  agree,  and  where 
the  transaction  has  been  between  Brilbh  sub- 
jecU,  with  a  view  to  the  laws  of  England,  (which 
was  the  case  of  Hobinson  and  Bland,  Bur.  1073), 
tliat  can  be  of  no  avail  in  the  present  instance : 
far  1  take  it  in  ibis  case,  if  the  action  can  be 
maintained  at  all,  it  must  be  governed  by  the 
laws  of  Minorca,  and  not  by  the  laws  of  Eng- 
land.    It  is  said  in  the  case  of  Robinson  and 
Blaod,  thattlielawt  of  Uie  pbce  whwe  tiie 


thing  happened  does  not  alwaji  pravai!  ;  uA 
there  an  instance  is  put  by  Ilr.  Jaatiee  WQ- 
mot,  that  in  many  countries  an  netiim  aaw  hi 
maiulaioed  by  a  courtesan  for  the  price  oT  Ikr 

Crastitution,  but  that  no  such  actioo  can  be  aU 
mtd  m  this  country.  That  is  nndcnblcdlj 
true ;  for  wherever  the  foreign  law  ii  eoalniy 
to  tlie  law  of  God,  to  the  law  of  BnUuVi  ac 
*  contra  bonos  mores,'  this  Court  will  not  fceag- 
oize  it ;  but  neitlier  of  these  ia  the  preient  caia. 
My  lord,  besides,  there  is  n  great  QiffeiCDfin  be- 
tween entertaining  a  auii,  and  giving  n  ttmaif 
upon  an  immoral  transaction,  and  pnnialii^g  a 
man  for  an  act,  which,  if  done  here,  woiiM  In 
deemed  a  crime,  but,  in  the  counCiy  wImm  k 
is  committed,  is  esteemed  none,  la  Mchn 
case  as  that,  the  law  of  that  conntry  cna  Mvcr 
be  the  rule  by  which  this  Court  will  gnvcm 
themselves,  nor  could  thev  with  propriety  give 
a  judgment  contrary  to  the  kiiomi  law  of  ihii 
land ;  and  therefore,  1  shouM  apprehend,  that 
in  such  case  they  would  refnae  to  hold  pice  at 
all.  That  aeems  Vt  have  been  the  opinieo  ef 
lord  chief  justice  Pratt,  in  a  case  that  ceiBc  be* 
fore  him  in  the  year  1766:  that  waa  tliecnie 
of  Pons  against  Johnson,  and  a  likeeeeeef 
Ballistcr  against  Johnson.  Those  were  t«e 
actions  tried  at  the  sittings  aAer  Trinity  hum 
ntiS ;  an  action  of  treepasa  and  false  iinprine' 
ment,  brought  by  the  plaintiff,  a  native  of  IG* 
norca,  against  the  defendant,  who  wee  gefer- 
nor.  The  facu  were,  that  in  Hinoree  tben  ii 
a  court  called  *  Tribunal  of  Royal  Govcrniet:' 
the  governor  is  president,  the  smessor  ia  jwlge: 
the  fiscal  is  in  nature  of  attorney  fe—el| 
during  tiie  pendency  of  a  cause,  bat,  whea  en- 
tence  is  to  be  passed,  be  has  a  voice  ea  well  ae 
the  assessor.  If  they  agree,  the  getttaof  ia 
bound  to  confirm :  if  they  disagree^  tlie  ge- 
vemor  has  the  caating  voioe.  It  wee  pravcdi 
that  this  is  the  only  court  of  criminal  jurhdic 
tiun,  and  that  slanders  are  coniidered  ee  cri- 
minal suiu ;  that  the  defendant  wrote  a  letter 
to  the  assessor  and  fiscal,  complainieg  Ihaltbe 
plaintiff  had  spread  reports  injariooe  to  biBt 
and  desiring  them  to  eiiqiure  into  it,  and  aet  ee 
they  thought  just  and  fit  Upon  thia  hum, 
the  fiscal  directed  an  enquiry,  and  the  aaeeeNC 
ordered  ulaintiff  to  be  imprisencd:  he  ep- 
plied  to  defendant  Johnson  to  be  beiM,  wae 
refused  to  bail  him ;  but  it  appeared  that  the 
aasessor  was  the  person  whose  busiacee  it  wee 
to  hail,  though  orders,  aa  well  for  imprieeaiag 
as  hailing,  often  paased  in  the  name  of  the  ceart. 
Upon  this  evidence  it  waa  obiected,  finl,  thai 
by  the  treaty  of  Utrecht,  the  inhabitaate  heve 
their  own  laws  preserved  to  them,  and  are  eat 
to  l»e  sued  here,  and  therefore  have  ao  right  te 
sue  here :  secondly,  admitting  them  to  have  a 
right  to  aue  here,  the  action  u  misooaccivcdy. 
«ec.  l^rd  chief.justice  Pratt  said,  ••  I  thiA 
it  very  improper  such  sclioo  ahoald  be  brongbl 
here,  where  foreign  law  ia  to  be  breught  ieia 
quest iou :  the  iuconvenience  appcarn  hcre^ 
where  all  the  evidence  we  have  had  ia  the 
testimony  of  one  witness;  and  1  shoald  think 
if  1  woe  tiadcr  the  oeeeeH^  ef 
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ttpoB  the  pointi  thai  ptrole  effclenoe  oagbt  not 
to  be  tafficUnit,  but  a  coromitsion  fhoold  go, 
aod  tbe  law  be  certified."    As  to  tbe  qaeitx» 
of  juriedictioo,  hk  lordship  seid,  *'  It  it  certaiD 
there  are  many  cases  of  transitory  actions  be- 
tween subject  and  subject,  where,  though  the 
cause  arises  in  a  fhieign  country,  the  action 
may  be  bronrht  here;  such  as  contract,  tres- 
pass, or  e?en  false  imprisonment  of  some  kinds : 
and  the  rule  that  should  gof  em  seems  to  be, 
where  the  subject  mstter  is  of  that  kind,  that 
the  law  of  nature  should  go? em  all  over  the 
world.    And  1  think,  that  a  person  who  is  an 
alien  should  ha?e  a  riji^ht  to  sue  here  in  cases 
of  that  kind :  but  1  think  this  is  not  to  be  ex- 
tended to  transitory  actions  of  erery  kind, 
wherethe  lex  loci  is  so  intermixed  with  the  case 
as  to  alter  the  case,  and  vary  the  legality  of  the 
transaction."  His  lordship  (hen  exprened  some 
doubts  on  tbe  fbrm  of  the  plea;  and  finally 
nonsuited  the  plaintifls  on  another  point    My 
lord,  I  cite  this  case  for  the  sake  of  the  reason- . 
ing  contained  in  it ;  and  there  was  the  opinion 
ofa  f  ery  learned  judge,  that  an  action  in  this 
eoantry  was  improper,  where  it  was  so  inter- 
mixed and  blended  with  the  law  of  another 
eountry,  as  to  rary  or  change  the  legality  of 
tbe  transaction.   My  lord,  another  thing  which 
appears  by  that  case  is,  that  thouj^  lord  Cam- 
den seems  to  think  an  action  may  m  some  cases 
lie  on  a  foreign  transaction,  yet  he  confines  it 
to  cases  where  the  transaction  happened  be- 
tween subject  and  subject.   This  is  not  a  traqs- 
actioo  which  happened  between  subject  and 
•object,  (speaking  as  of  the  realm  of  £ogland) 
nor  is  it  a  case  where  the  same  law  f^OTerns  all 
orer  the  world ;  but  it  is  that  particular  case 
oointed  out  by  lord  Camden,  so  mixed  with  the 
lejt  loci,  that  it  alters  the  case,  and  ? aries  the 
legality  of  the  transaction.    In  criminal  cases 
I  take  it  to  be  clear,  that  an  offence  com- 
mitted in  foreign  parts  cannot,  ooless  under 
particular  statutes,  be  tried  in  this  country ; 
and  of  that  opinion  was  the  Court  of  Excheouer 
In  a  case  reported  in  1st  Vezey,  1246,  The 
East-India  Company  against  Campbell,  7th  of 
June,  1749 :  an  information  was  brought  in  the 
Aame  of  the  Attorney  General,  that  the  defen- 
dant might  disco? er  how  he  came  by  tbe  pos- 
eession  of  certain  goods,  whether  it  was  not  by 
(raud,  violence,  contrivance,  or  other  means ; 
and  whether  they  were  not  the  property  of  the 
IndianSi  from  whom  they  were  so  taken  by  the 
defendant  and  others.    The  court  there  say  the 
rule  is,  that  this  court  shall  not  oblige  one  to 
discover  that,  which,  if  he  answers  in  the  af- 
firmative, will  subject  him  to  the  punishment 
•f  a  crime ;  for  it  is  not  material,  that  if  he 
answers  in  the  negative,  it  will  be  no  harm :  and 
Ibat  he  is  punishable,  appears  from  the  case  of 
Omichund  v.  Barker,  Atk.  21.  as  a  jurisdiction  is 
erected  in  Calcutta  for  criminal  facts,  where  he 
nay  be  sent  by  goveniment  and  tried,  thouffh 
aot  punishable  here  :  like  the  case  of  one  who 
was  concerned  in  a  rape  in  Ireland,  and  sent 
oter  thereby  thegoverament  to  l>e tried,  al- 
Ikoagh  the  court  of  fi.  R^bere  tefosed  todoit. 
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Mj  kird,  here  is  a  positive  opinion,  that  in  cri- 
mmal  cases  arising  abroad  there  is  no  juris- 
diction in  the  common  law  courts  in  England. 
The  only  thing  to  be  done  is  to  send  tbe  party 
to  the  country  where  the  offence  was  com- 
mitted; but  it  shall  not  be  tried  here.  If  a  man 
were  to  marry  two  wives  in  a  country  where 
bigamy  is  allowed,  it  can  never  be  contended 
in  such  a  case,  if  the  man  came  into  England 
he  should  be  liable  to  be  hanged  here,  because 
it  is  an  offence  in  this  country,  though  none 
where  it  was  committed.  If  a  crime  commit- 
ted abroad  cannot  be  tried  here,  upon  what 
ground  shall  a  civil  personal  injury,  done  out  of 
the  kingdom,  be  tried  here  ?  There  are  many 
reasons  why  a  crime  committed  abroad  might 
be  tried  here,  and  a  civil  injury  not ;  but  no 
reason  occurs  to  me  whjr  a  civilinjury  should, 
and  a  crime  not.  Civil  injuries  depend  much 
upon  the  police  and  constitution  of  the  country 
where  they  occur,  and  the  same  conduct  may 
be  actionable  in  one  country  which  is  justifr* 
able  in  another:  but  in  crimes,  as  murder,  ^r- 
jury ,  and  many  other  offences,  the  laws  of  most 
countries  take  for  their  basis  the  law  of  God  and 
the  law  of  nature;  and  therefore,  though  tbe 
trial  be  in  a  different  country  from  that  in  which 
the  offence  was  committed,  there  is  a  greater 
probability  of  distributing  equaljustice  in  such 
eases,  than  in  civil  acUons.  The  case  men- 
tioned in  Keiiwey,  902,  and  confirmed  in  the 
4th  Institute,  283  and  4,  is  also  an  authority  in 
niy  favour.  It  first  of  all  gives  a  history  of 
sir  John  Stanley's  family,  and  there  five  |K>inta 
were  resolved :  first,  that  the  isle  of  Man  waa 
an  ancient  kingdom  of  itself,  and  uo  part  of  the 
kingdom  of  England  ;  secondly,  they  affirmed 
the  case  reported  by  Keilwey,  anno  the  14th 
Henry  the  8th,  to  l>e  law ;  namely,  Michael- 
mas the  14th  Henry  8th,  an  office  was  found, 
that  Thomas  earl  of^  Derby,  at  tbe  time  of  his 
death  was  seized  of  the  isle  of  Man  in  fee ; 
whereupon  the  countess  his  wife,  by  her  coun- 
sel, moved  to  bsve  her  dower  in  tbe  Chancery  * 
but  it  was  resolved  by  Brudnell,  Brook,  and 
Fitzherbert,  justices,  and  all  the  king's  counsel, 
that  the  oflSce  was  merely  void,  because  the 
isle  of  Man  was  no  part  of  the  realm  of  Eng^ 
land,  nor  was  governed  by  the  laws  of  this 
land  ;  but  it  was  like  to  Toumay  in  Normandy, 
or  Gascoign  in  France,  when  they  were  in  the 
king  of  England's  hands,  which  were  merely 
out  of  the  power  of  the  Chsncery,  which  wai 
the  place  to  endow  the  widow,  &c.  Then 
goes  on,  and  says,  it  was  resolved  by  them, 
that  neither  the  statute  of  William  the  Sd," 
de  donis  conditionaiibtu^  nor  of  the  27th  of 
Henrv  the  ttth,  of  wills,  nor  any  oilier  general 
act  of  parliament,  did  extenti  to  the  isle  of  Man, 
for  the  cause  aforesaid.  8o  there  it  is  held,' 
that  for  a  right  in  the  isle  of  Man,  thousrh  It 
was  part  of  the  territorial  dominions  of  the 
crown  of  Ensriand,  yet  that  no  suit  would  lie 
in  the  court  of  Chancery  ;  and  that  this  suit  in- 
stituted by  the  widow  for  her  dower  there  was 
improper,  and  they  could  not  entertain  it.  The 
where  the  ooBrta  of  Westminner  ha? if 
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takf  n  coifDizance  oflraonctiooi  arising  aliroad, 
and  eutertaioed  actions  founded  on  tbens,  seem 
lobe  uholly  on  cootrarts,  where  the  Ishs  of 
the  foreign  country  have  agreed  with  the  laws 
of  EngUud,  and  between  finsflisb  suUjectt: 
and  even  there  it  it  done  by  a  quaiitt  lethal  fic- 
tion ;  namely,  by  supposing,  under  the  sane* 
tion  of  a  Tideiicet,  that  the  cause  of  action  ihd 
Arise  within  this  country,  and  that  llie  place 
•broad  lay  either  in  London  or  in  Isliii^lnn. 
But  where  the  contrary  has  appeared,  namely, 
that  the  place  where  the  transaction  dui  arise 
was  not  in  London  or  Islington,  there  the 
courts  hare  saiil  such  malttrrs  were  not  t liable 
bere.  There  is  a  pietty  strong  caxe  ariMng 
upon  a  demurrer  in  Lutwyche,  046,  D4V111 
against  Yale.  That  was  an  action  for  false  im- 
prisonment of  the  plaintilT  in  Tort  St.  Gvorge, 
in  the  East- Indies,  in  fiarts  l»e^ood  the  seas, 
videlicet,  in  Liiiidon,  m  the  paiikh  of  St. 
Mary-le-Bow,  in  the  ward  of  Cheap.  It  wa» 
resolved  by  the  whole  (M>uri,  that  the  declara- 
tion was  ill,  because  the  trf*spass  is  suppoiie«l  10 
be  cominiited  at  F>irt  St.  (leorge,  in  parts  be- 


So  here  in  our  case,  if  the  dale  bad  httm  al 
llamburieb, '  in  partihus  traiismarinia,*  it  ooaM 
not  be  Kueil  here,  lUH^miich  as  it  ciNild  MM  ba 
in  London  ;  but  bra  ring  dale  at  Hambnffb 
only,  it  may  be  undersUind  to  be  in  EnitlaaC'* 
Whitlock  agree«l  with  him:  Brook  laiia,  9, 
and  so  have  b«^n  all  deeila  bv  experiraca. 
10  Jac.  an  ohli:;ati<»ii  dated  at  Klvin  waa  auerf 
in  I  hill  court,  and  the  action  laid  in  Kent  aad 
allowed;  and  yet  EUin  is  in  FtiUod.  Da4* 
deridge  loiid,  *'*  1  airree  alHO,  if  the  decil  bean 
dati*  in  Lmle  Uriiuin  or  in  Scotland,  it  aball  ba 
undernioiNl  in  bt*  lUtcd  at  those  places ;  ao  hna 
being  naiue«l  in  LtMiiton,  we,  as  jiidgea,  n«a[bt 
to  inainiaiii  the  jiiriMliction  of  our  court,  if  tha 
cane  ih  not  plainly  and  evidtntly  out  of  oor  ja- 
riMiliitiiMi :  ami  for  this  n-aMHi  we  ought  to  ua* 
der stand  llaiidinri;h  to  be  in  London,  to  naaia- 
tain  the  aclioii,  bn-aiise  oilier winc  it  woald  ba 
out  of  niir  jiiriitdirtuMi.  And  if  in  truth  wa 
should  kniiw  the  dale  to  be  at  Uanibargb 
ouster  le  mere,  \  el,  a«  judges,  we  ahuuld  act 
tike  notiie  that  it  is  ou»ier  If*  mere."  Id  Ibii 
case  it  dues  ap|iear  u|mio  the  rrcord,  thai  tha 


yood  t lie  seas,  vidt'licet  in  London,  which  is  re-     oflence  coiiipUined  of  whs  conimiited  in  ^iia 
uuirnaut  and  ahsiUid :    and  it  was  said  by  the     l»e\oiid  ih«*  xfas.  and  not  in    Eiiuland. 


|iugnaut 

chief  justice,  thai  if  a  btind  bore  date  at  IParia, 
in  the  kingdom  of  France,  it  is  not  triable 
bera ;  so  that  judgment  was  given  upon  the 
ground,  that  it  aiipearing  upon  the  face  of  the 
recont  to  be  in  foreign  parts,  the  iup|Kisition 
tliat  it  was  in  England  was  absurd  and  re- 
pugnant. 

In  Ward*s  case,  in  I«alrh.  4,  in  debt,  the 
plaintifT  declares  Ufion  abill,  bearing  dste  in  the 
parish  of  St.  Nary-le-Uow,L'>ndoii ;  and  u|M>n 
oyer  of  the  deed,  it  bore  date  al  Ua^iburiih, 
and  the  writ  was  in  detinet  only.  Serjeant 
Bridgman  objected,  that  although  it  was  umusI 
to  lay  such  actions  in  any  place,  to  wit,  in 
Kent,  London,  &c.  yel  as  tnis  case  is,  that 
cannot  be  ;  because  when  anv  place  is  named, 
it  shall  be  understood  prima  j'uciff  that  the 
place  named  is  a  town,  and  not  a  particular 
place,  at  a  house,  as  appears  by  3  Ed.  3, 
<>8,  et  Brev.  638:  from  whence  it  lol- 
lowed,  that  Hamburgh  here  should  be  un- 
derstood to  be  a  town,  which  cannot  he  in  Lon- 
don ;  and  therefore  the  declaration  was  faulty, 
for  not  Isying  Hamburgh  within  London.  But 
it  was  argued  on  the  other  side  by  Bamers, 
who  took  Ibis  difference  in  pleailing :  "  I  con- 
fess that  a  place  named  shall  be  understood  to 
be  a  city  or  town,  as  the  seijeant  has  said,  but 
nevertheless  the  date  of  the  deed  shall  be  un- 
derstood to  be  a  particular  place  or  a  house ; 
and  therefore,  if  an  obligation  bears  date  at 
Antwerp,  or  Callis- Sands,  it  shall  be  under- 
atood  to  lie  of  those  taverns  in  London,  and  not 
of  those  places  beyond  the  seas,  ^l  Edw.  4.  26. 
And  in  the  case  of  one  HiKhans  and  Flowers, 
9  Jac.  B.  R.  the  date  of  an  obligation  was  at 
Athlone  in  1  reland,  and  therefore  the  action  could 
not  be  laid  here,  inasmuch  as  Ireland  cannot  he 
Id  Englaufl :  but  if  it  had  been  in  Athlone  only, 
then  it  waa  agreed  that  it  could  be  sued  here,  be- 
caoie  Aibloae  might  be  alleged  10  be  in  Ei^laod. 
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lord,  the  plea  Htates,  that  ii  whs  c<immiiiad  m 
the  i»laiid  of  iMioorca,  lu  parts  beyond  Uir  seaa; 
theiie  are  the  words  of  the  plea;  and  the  de- 
fendant has  ciuicluiled  Ins  plea  wiih  a  Iratcrw, 
that  he  Mas  not  guilt \  in  London,  in  the  parish 
ol  St.  Mar>-le  lt<iw,*or  eUewhere.  oul  of  tha 
ikhmil  of  Minorca.  Now,  my  lord,  this  stands 
adiiiitlHl  by  the  plaint ifT,  because  if  be  had 
thou|rht  fit  to  have  iieuied  Uie  pluoe  mcotioasd 
in  the  plea,  and  which  waa  abnoluiely  easeaiial 
for  til*'  deteiiilant  to  mention,  becauae  bis  jaa- 
tification  was  a  loi*al  one,  (and  though  tha 
cause  ot  action  be  transitory  in  its  naiuie,  yet* 
if  the  defence  l»e  local,  the  deleiHlant  baa  a 
right  to  stale  it  ao  in  his  plea,  and  b^  ihst 
means  make  thai  hM'al  whieh  before 
transitory,)  he  should  have  made  a  newi 
luent,  or  have  taken  ibsue  on  the  place. 

It  was  inctiiiibenl  ufion  the  deteodant  la 
aver,  that  what  he  had  dune  was  withiu  the  ar* 
raval,  becaiiM  his  authority  was  confined  10 
that  particular  place :  and  llierefnre,  however 
uojiisiifiabte  he  miuht  be  elM*wliere,  he  waa 
juslitieil  there.  I'hat  pari  of  his  allrgatisa 
stands  admilied  by  the  plaintiff;  therefore  it 
does  appear  from  the  rer«inl,  that  tlie  cause  sf 
action  did  arise  out  ol  the  kingdom,  sad  caa- 
sequenily,  as  DtMlderidge  Miys  in  Lriiich,  it 
does  arise  out  ol  the  juriwliciion  of  ihia  court : 
and  where  it  so  apiiears,  the  judges  caooal 
help  taking  iHitice  of  ii ;  fur,  as  Luiwycha 
sa^s,  as  J  iiieutioned  before,  it  is  nut  tnabia 
here.  Even  in  cases  the  most  tranaiiory,  he« 
fore  the  statute  of  Jeofails,  if  an  acti«io  waa 
broiiifht  in  Loudon,  and  there  was  a  local Josli- 
ficaiion  at  Oxford,  the  cause  could  not  liave 
lieen  tried  in  London.  That  was  the  esse  ia 
1st  Saunders,  247,  an  action  for  words  laid  ia 
London,  charging  him  with  having sliisen  plala 
out  of  \Vadham-Collet;e,  viz.  in  Loodon.  Tha 
defendant  justifies  speaking  the  words,  hftsama^ 
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the  plainlifT  stole  plate  oot  of  Wadham- College 
io  Oxford.  It  was  admitted  in  that  case,  tliat 
it  woald  hate  beeu  a  fatal  error,  had  it  not  been 
for  the  statute  of  Jeofails.  Now  the  statote  of 
Jeofails  does  not  extend  to  Minorca ;  therefore 
this  case  will  stand  entirely  upon  the  common 
law ;  and  b^  that  the  trial  is  bad,  and  the  ?er- 
diet  Toid :  for  supposinjjT  that  this  or  any  court 
at  Westminster  could  bold  oognizance  of  any 
cause  that  arises  abroad,  yet  it  should  not  hsfe 
been  tried  in  London,  but  should  have  been 
tried  in  the  next  English  county  to  Minorca. 
If  the  law  in  criminal  cases  be  as  I  oonceiYe  it 
is,  that  for  a  murder  committed  by  a  foreigner 
in  another  country  the  criminal  could  not  be 
punished  here,  i  am  at  a  loss  for  a  reason  why 
he  should  be  punished  here  for  a  trespass  com- 
mitted under  like  circumstances.  In  order  to 
•apport  that  doctrine,  this  sbsurdily  must  be 
contended  for:  if  Mr.  Mostyn,  who  stood  there 
io  the  capacity  of  a  f;o?eraor,  and  had  the  sole 
direction  and  gofernment  of  this  place,  had 
thought  Fabrigas  guilty  of  an  offence  which 
forfeited  his  life,  and  had  punished  him  accord* 
iogly,  he  could  not  hare  been  punished  ;  bnt 
because  he  has  proceeded  in  a  milder  way,  and 
has  imprisoned  and  banished  him,  therefore  he 
shall  be  punished. 

The  inconveniences  of  entertaining  such 
an  action  in  this  country  are  many,  and  some 
of  them  would  certainly  be  intolerable ;  but 
tbe  inconveniences  that  would  ensue  from 
rejecting  the  action  would  be  very  slight, 
if  any :  and  the  argument,  '  ah  inconveni- 
€nti,'  lord  Coke  says,  has  been  ever  allowed 
to  be  very  forcible  in  our  law.  Now  if  tbe 
action  be  maintained  here,  it  most  be  deter- 
mined by  tbe  law  of  this  country,  or  by  the 
law  of  the  place  where  the  offence  was  com- 
mitted. H  it  be  determined  by  our  law,  that 
would  be  unjust  indeed ;  for  then  a  man,  who 
is  com|>ellefr  to  regulate  his  conduct  by  one 
law,  would  be  condemned  by  another,  which  is 
toXilly  opposite..  And  yet  the  law  of  this 
country  is  the  law  the  plaintiff  has  thought  fit 
to  put  this  cause  upon  ;  and  1  doubt  not  but  be 
hopes,  under  the  idea  of  English  liberty,  to* 
tally  to  destroy  the  Minorquin  constitution. 
Hia  declaration  is  founded  on  the  law  of  Eng- 
laofl.  The  imprisonment  is  laid  in  the  decla- 
ration to  be  contrary  to  tbe  law  and  customs  of 
this  reslm  ;  so  that  the  law  of  England  is  the 
law  to  which  he  appeals,  and  by  which  he  de- 
sires his  case  may  he  determined.  If  an  im- 
I^riaoiiment  is  committed  there  sfifreeable  to  the 
awa  of  that  place,  but  not  consonant  to  the 
laws  of  this  realm,  is  that  a  {ground  for  punish- 
ment in  this  country  ?  if  it  is  nut,  the  plaintiff 
cannot  support  his  case  upon  the  law  of  Eng* 
land  in  the  manner  he  now  attempts  to  do.  If 
tbe  cmuae  is  to  be  tried  here  by  the  law  of 
Minorca,  how  is  that  law  to  be  proved?  There 
ia  no  legal  mode  of  certifying  the  law,  and  till 
the  trial  it  may  not  be  known  what  points  of 
law  it  may  be  requisite  to  inquire  into:  wii- 
csonot  be  comf^elled  to  attend,  nor  can 
oourt  b J  any  means  oblige  them  to  answer 


tioQ  of  being  called  upon  to  make  his  defence, 
without  the  power  of  proving  either  the  law  or 
the  facts  of  his  case.  If  this  action  succeeds, 
every  Frenchman  that  is  confined  in  the  BaaiilCp 
and  has  the  good  fortune  afler wards  to  escapa 
to  this  country,  would  be  bringing  aclionii 
against  the  officers  that  confined  him  ;  everr 
soldier,  who  in  time  of  war  thinks  himselir 
ill  used  by  bis  cummsnder,  when  he  re« 
turns  home  will  harrass  tlie  commander  with 
a  law-suit  for  any  confinement  or  correctioa 
that  he  may  have  suffered  abroad ;  and  in  tha 
end  it  would  be  nothing  less  thsn  that  a  Ger« 
roan  army  would  be  governed  by  an  Engliah 
jury.  It  would  be  necessary  for  every  general 
officer  to  have  a  lawyer  always  ai'  hia  elbow  ; 
and  even  that,  as  Mr.  Mostyn  has  found  by 
fatal  experience,  would  not  be  sufficient  to  se* 
cure  htm  from  censure  and  punishment:  for 
in  this  cause  it  was  proved,  that  Mr.  MostVD 
bad  consulted  all  the  lawyers,  and  all  the  mili- 
tary gentlemen  in  tlie  island,  on  the  expediency 
and  necessity  of  the  measure  be  took,  before 
he  did  what  is  now  complained  of,  and  that 
they  were  all  unanimous  in  their  ideaa  of  tha 
absolute  necessity  of  the  busipess.  Some  of 
them  openly  professed  their  opinions,  sod  tha 
rest  acquiesced  by  their  silence.  The  lawyers 
went  further,  and  uu«lerto4»k  to  answer  tor  tha 
legality  of  the  measure,  even  at  tbe  peril  of 
their  heads.  .  .' 

In  the  second  place,  8U|>poaing  an  sctioa 
couki  be  maintained  here  at  all  for  a  thing 
done  in  Minorca,  1  shall  beg  leave  to  sub^ 
mit  to  your  lordsliip,  that  whatever  might  ba 
the  case  of  other  persona,  tliough  they  might 
be  liable  to  an  action  here  fur  things  done  ia 
foreign  parts ;  yet  that  the  governor  or  general 
officer,  who  has  the  immediate  command  and 
absolute  direction  of  the  place,  shall  not  ba 
called  upon  in  an  action  here  to  answer  for  bis 
conduct  in  that  character.  Minorca  is  an  ab- 
solute government.  The  governor  for  the 
time  being  is  the  immediate  representative  of 
the  king  there;  and  he,  at  leaxt  within  tba 
arraval  of  St.  Phillip's,  whatever  may  be  tbf 
case  in  the  rest  of  the  isUud,  as  all  absolute 
sovereigns  do,  governs  as  he  thinks  convenient, 
without  being  tied  up  to  any  fixed  rules. 
There  it  is  not  law  ful  for  bim  to  deviate  from, 
which  is  no  government  wherein  the  power 
over  the  lives,  as  well  as  the  liberties  and  pror 
perties  of  the  subject,  is  not  vested  in  the  su- 
preme |»ower;  and  whether  that  power  ba 
lodged  in  a  sins^le  person,  as  a  monarch,  or 
many,  asa  parliament  or  an  aristocracy,  what* 
ever  that  supreme  power  does,  it  is  accountabia 
for  to  none  but  God  ;  and  the  deputy  of  that 
power  is  answerable  only  to  God  and  his  prin- 
cipal. That  a  judge  cannot  be  punished  for 
any  thing  he  does  in  his  capacity  as  a  judge  will 
not,  1  believe,  be  disputed  ;  if  it  lie,  there  ara 
the  stronuest  authorities  upon  that  |M>int.  Tbe 
strongest  perha|is  in  Salkeld,  396,  and  9  Mod. 
318;  in  the  latter  of  whieh  cases,  Ihejiidga 
had  been  guilty  of  the  most  uncoustitutianal 
conduct.  My  lord,  that  in  Saikeld  is  Groenvalt 
here ;  ab  tha  dsfeodaot  wyuldlitaDd  io  tbe  situs-  )  sgaiost  Burtieil  and  others.    The  case  was 
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■Ibis:  theccnsoraof  the  College  of  Pbynciaos 
in  London  are  empowered  to  ioipect,  fforera, 
«nd  ceoiure  til  practiten  of  |ibjriic  in  the  city 
^  liondoD,  and  Kveo  miles  round,  oo  m  to 
puDiih  by  fine,  amerciement,  and  iropriion* 
men!.  They  conficted  Dr.  Groenfeltof  ad* 
ttinitteringf  *  inulubrea  pillulas  et  ooxia  medi- 
«  eamenta/  and  lentenced  him  to  a  fine  of  SO/, 
mud  13  moiitbt  impriionnient.  Accordingly, 
the  doctor  waa  taken  in  execution  \ipon  this  len- 
tence,  and  brought  treapass  against  the  ofiicera 
and  the  cenaora.    And  it  waa  holden  by  Holt, 


chief  justice,  first,  that  the  censors  bad  a  judicial 
power ;  for  a  power  to  examine,  con? ict,  and 
pnniah,  is  judicial,  and  tbe^  are  jndg^  of  re- 
cord,   beeanae  they  can  fine  and    imprison: 
Mcondly,  that  being  judges  of  the  mailer,  what 
they  hate  adjudged  is  not  traversable;  and 
the  plaintiff  canbut  be  admitted  to  gainaay  what 
the  censors  hare  said  by  their  judi^meiit,  which 
is,  that  they  were  '  inmlubres  piiiulns  et  noxia 
«  medicamenta,*  43(1  Ed.  3,  17,  9lh  K.  4,  3, 
IS  Co.  S4,  U5'.  thinlly,  that  though  the  pills 
•nd  medicinea  were  really  wholesome  pills  and 
ffiNMl  medicines,  yet  no  action   liea  against 
the  censors,  liecause  it  is  a  wrong  judgment  in 
•  matter  within  the  limits  of  their  jurisdiction ; 
and  a  judge  is  not  anawerable  either  to  the  king 
or  the  party  fur  the  mistakes  or  errors  of  his 
judgment,  m  a  matter  of  which  he  liaa  juris- 
diction.   It  wouki  ex|HMe  the  justice  of  the 
luUMin,  and  no  man  woukI  execute  the  office, 
al  the  peril  of  being  arraigned  by  action  or  in- 
dictment for  every  judgment  he  pronounces. 
The  other  case,  which  ia  in  8d  Modern,  218, 
baa  strong  a  eaae,  if  an  aclwn  could  be  main* 
fiioed  agamst  a  judge  at  all,  as  any  that  can 
dist :  that  la,  an  action  for  falae  imprisonment. 
The  defendant  pleaded  specially,  that  there  was 
%  commisaion  of  Oyer  and  Terminer  directed 
to  him  amongst  others,  9ce,  and  that  before  him 
and  the  other  eommtssionert,  Mr.  Penn  and 


ao  lately  and  solemnly  resolf  cd  by  all  the  joilfw 
of  England  in  BusfcelPs  case,  that  he  oonld 
not  fine  a  jury  for  so  doing.    But,  aaja  b^ 
admit  a  judge  cannot  fine  a  jury,  yet,  if  he 
dotli,  no  action  will  lie  agfainst  him  for  so  doing; 
because  it  is  done  as  ajuilge:  but  the  Coort 
tuld  him  he  need  not  labour  that  point,  but  da* 
sired  to  hear  the  argument  on  tlie  other  aidiu 
In  this  manner  the  Court  would  not  solTer  the 
question  to  be  argued,  whether  an  actk>n  waald 
lie  or  not  against  a  judge  for  that  whidi  wag 
done  by  bini  in  that  character.    On  tha  olhar 
side  it  was  urged,  that  what  waa  done  was  asl 
warranted  by  tlie  commission :  but  at  laat  the 
whole  Court  say,  that  the  bringing  thb  actiaa 
was  a  greater  oflence  than  fining  of  the  pbia* 
lilf,  and  committing  him  for  non-paynMnt| 
and  that  it  was  a  bold  attempt  both  agamsl  the 
l^orernmentandjustice  in  general.    Lord  Coke 
in  his  lizih  Ke|iort,  23,  says,  that  the  raasaa 
and  cause  why  a  judge,  fur  any  thing  doaa  bj 
him  as  a  judge,  by  the  authority  whiob  the 
king  has  committed  to  hira,  and  as  aitUng  ia 
the  seat  of  the  king,  concerning  hia  juaiieet 
shall  not  be  drawn  in  question  before  any  atber 
judge  for  any  surmise  of  cnrruption,  except  ba* 
fure  the  king  himself,  is  for  this:    tha  king 
hiiiself  is  de  jure  to  deliter  justice  to  all  hM 
subjects ;  snd  for  that  he  himself  canDOt  de 
it  to  all  persona,  he  delegates  hia  power  te 
hia  judgea,  who  hate  the  custody  and  gnnvd  af 
the  king's  oath.     And  forasmuch  aa  tnb  oea* 
oema  the  honour  and  conscience  of  tha  inVi 
there  is  great  reason  that  the  kine  hioMW 
ahall  take  a<.*count  of  it,  and  no  other.    My 
hml,  within  thearratal  of  8t.  Phillip's,  gieaual 
Mostyn  waa  ^ua/envi  judge ;  there  waa  ao  ma^ 
gistrate  within  the  place  but  himself;  he  mighl 
appoint  another,  or  might  prealde  himeelf,  la 
decide  upon  offences  committed  withia  thai 
district.     It  was  so  stated  in  the  reoord,  thol  k 
was  sul  ject  to  the  immediate  order  of  the  ga- 


Iffr.  Head,*  two  preachers,  were  indicted  for  i  remor,  snd  no  judge  could  interfere  there  aa- 

being  at  a  con?enticle,  to  which   indiclment  !  leas  particularly  deputed  by  him ;  ao  that  the 

they  pleaded  Not  Guilty  ;  and  this  was  to  be  J  absolute  goremment  of  that  psrt  at  leutof  the 

tried  oy  a  jury  whereof^he  plaintiff*  was  one; 

Ond  that  after  the  witnesses  were  sworn  and 

examined  in  the  cause,  he  and  his  fellows 

Ibvnd  the  prisoners,  Penn   and  Mead,  Not 

Cnilty,   whereby  they  were  acquitted ;   and 

9t(id  the  plaintiff  mate  se  generii  in  aoqutttini*' 

them  both  againat  the  direction  of  the  Court  in 

natter  of  law,  and  against  plain  eridenee,  the 

defendant  and  the  other  commissioners  then 

upon  the  bench  fined  the  jury  forty  marks 

o-mece,  and  for  non-payment  committed  them 

to  Newgate.    Thia  was'  a  case  where  a  judge 

Imd  taken  oponbimaelf  to  fine  a  juryman,  be- 

Ciuae  he  did  not  find  agreeably  to  his  direction, 

ted  had  committed  him  to  Newgate.    Serjeant 

Ooodfrilow,   who  argued  for  the   defendant, 

•aid,  he  would  not  oflTer  to  speak  to  that  point, 

whether  a  judge  can  fine  a  jury  for  giving  a 

^rardict  eomrary  to  e? idence,  since  the  case  was 

'   *  8ca  their  Case,  rel.  6,  p.  951|  tod  Bo- 
Oewi  foL  fi|  p.  999. 


ialand  rested  solely  in  bis  handa.  He 
there  under  an  aulbority  committed  to  him  by 
the  king,  and  there  (  which  is  the  reaaon  ia  the 
19th  Report  why  an  action  will  not  lie  against 
a  judge)  he  bad  the  cuatody  and  guard  of  the 
king's  oath ;  and  therefore,  aa  lord  Coke  sayei 
if 'he  acta  improperly  in  the  disehaise  of  tta 
functiona  of  his  office,  he  is  accountable  to  the 
king  only,  and  no  other.  My  lord,  there  ia 
anotlier  case  in  the  law-books,  upon  which  1 
shall  beg  leave  to  lay  great  atrces;  and  al 
present  I  am  not  aware  how  that  case  will  ha 
distinguished,  so  as  to  make  it  inapplicable  le 
the  present:  but  I  can  find  many  circumstaacea 
even  in  that,  which  are  much  atronger  againal 
the  determination  there,  than  any  Uiat  exbt  ia 
thia  case  sgainat  a  detfrmiiiaiion  in  fitvoetf 
of  the  defendant.  The  case  I  allude  lo  is 
that  of  Dutton  against  Howell,  in  Shower^ 
Pariiamentary  Cases,  24 ;  that  is  a  writ  of  error 
upon  a  judgment  given  in  the  King*lB*beodi« 
The  case  from  the  record  it  thii ;  Ibe  pfauBliff 
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declared  agtintt  Datton,  for  that  he  with  seve- 
ral  others  assaulted,  heal,  wounded,  and  im- 
prisoned him,  aoil  took  and  seized  his  {^oods, 
and  imprisoned  the  plaintiff  for  three  months. 
There  is  a  plea  as  to  part  not  guilty,  and  as  to  the 
rest  there  is  a  justification,  that  the  defendant  at 
this  time  was  governor  of  Barbadoes,  and  sets 
out  the  patent  cfinstituting  him  governor ;  that 
after  the  making  this  patent,  and  before  the 
time  of  the  assault,  the  defendant  arrived  at 
Barbadoes,  and  did  lake  upon  him  and  exercise 
the  govemmeDt  of  that  and  the  other  islands  in 
die  patent  mentioned,  till  the  first  of  Mav, 
when  he  had  licence  to  return  to  England; 
that  before  hU  departure  lie  constituted  the 
plaintiff  to  be  his  deputy- governor,  snd  that  the 
first  of  August  following  the  defendant  arrived 
at  London,  in  England;  that  the  4ih  of  May, 
after  defendant'n  departure,  the  plaintiff  took 
upon  himself  the  a4hninifttration  of  the  govern* 
meat  of  the  island  of  Barbadoes,  and  did  un- 
lawfully and  arbitrarily  execute  that  govern- 
ment and  office,  to  the  oppression  of  the  king's 
■nbiects;  that  after  the  return  of  the  defendant, 
the  plaintiff  at  a  council  was  charged  with 
uiislMhaviour  in  the  admiuialration  of  his  office, 
io  not  taking  the  oath  of  office,  not  observing 
the  act  of  navii^ation,  assuming  the  title  of 
lieatenant-governor  and  altering  decrees  in 
Chancery ;  that  it  was  then  ordered  by  the  de- 
fiendant  and  council,  that  the  plaintiff  should 
be  committed.  To  this  there  is  a  demurrer. 
In  this  court  judgment  was  given  for  the  plain- 
tiff; on  which  a  writ  of  error  was  brought  in 
the  House  of  Lords;  and  though  the  particu- 
lar reasons  of  the  judgment  in  the  House  of 
Lords  do  not  appear  further  than  can  be  coW 
lected  from  the  argument,  yet  there  are  several 
things  in  the  argument,  from  whence  it  may  be 
collected  upon  what  grounds  the  judgment  of 
th^  House  uf  Lords  went.  It  was  argued  u|)on 
tlie  part  of  the  plaintiff  in  error,  that  this  action 
did  not  lie  against  him,  because  it  was  brought 
against  him  for  that  which  he  did  as  a  judge; 
that  the  rule  seems  to  be  the  same  for  one  aort 
of  a  judge  as  another,  and  that  this  person  was 
lawfully  made  a  governor,  and  so  bad  all  the 
powers  of  a  governor.  As  to  the  plea,  it  was 
admitted  there  were  several  informalities  in  that. 
It  was  said  it  mi^ht  be  much  shorter  than  it 
was  ;  but  that  it  sufficiently  shewed  what  the 
plaintiff  in  error's  authority  was.  That  this 
action  cannot  lie,  because  the  fact  is  not  triable 
here :  the  laws  tliere  may  be  different  from 
ours.  Besides,  no  action  lies,  unless  it  were  a 
malicious  cominitroent  as  well  as  causeless ; 
that  no  man  will  pretend  that  an  action  can 
lie  against  the  chief  governor  or  lieutenant  of 
Ireland  or  Scotland ;  and  by  the  same  reason  it 
ought  not  in  this  case.  He  had  a  power  to 
make  judcres,  and  therefore  was  more  than  a 
judge.  Other  reasons  alledged  against  the 
action  lying  here  are,  first,  that  all  the  records 
and  evidence  are  there;  secondly,  the  laws 
there  differ  from  what  they  ye  here ;  and  go- 
,  ▼emmenia  would  he  very  weak,  aod  the  per- 
i^Qf  iQtrttBted  with  them  very  imeai^y  if  Uic^ 


were  subject  to  be  charged  with  actiont  here  for 
what  they  do  in  those  countries.  In  the  vga^ 
ment  on  the  part  of  tba  defendant  in  taor, 
much  pains  are  taken  to  shew,  and  it  is  insisted^ 
that  the  law  of  Barbadoes  is  the  same  as  the  law 
of  England.  Another  thing  that  is  there  relitdon 
is,  that  this  was  an  actH>D  between  two  Esfflish- 
men,  for  an  injury  done  by  one  EnglisbnMUi 
sgainst  another.  Tiiese  grounds  are  stroiigly  ma* 
lied  upon  on  the  part  oftbe  then  defendaat  in 
error ;  and  they  shew  at  Icaat  that  his  counsal 
thought  these  distinctions  very  necessary  and 
material  ia  order  to  support  the  action  at  aU :  for 
though  it  b  denied  in  one  part  that  the  laws  of 
Bsrlmdoes  were  the  same  as  id  Eoglandi  yet  oa 
the  other  side  it  is  insisted  they  were,  and  that  thia 
action  arose  between  Euglisnmao  and  English- 
man, and  that  therefore  the  action  ought  to  bo 
maintained  in  this  court.  The  House  (^  Loida 
finally  determined  that  the  action  could  not  lia 
here,  and  the  judgment  was  given  ibr  the  plaio* 
tiff  in  error.  As  to  the  form  of  the  plea,  it  waa. 
impossible  for  any  one  to  say  a  word  in  vindi- 
cation of  that,  or  to  say  that  the  judgment 
could  go  upon  any  other  ground  than  that  of 
the  defendant's  being  governor,  and  the  oftnca 
compUined  of  committed  by  him  in  that  cba* 
racter.  That  was  the  substance  of  the  cast* 
and  upon  that  the  judgment  of  the  House  of 
Lords  was  founded ;  for  as  to  the  plea,  it  m  ad* 
mitted  by  the  counsel  for  tlie  defendant,  tbatkl 
other  respects  it  was  bad  upon  the  face  of  iti 
In  that  case,  onje  argomcnt  relied  on  is,  t^M  it 
was  an  injury  committed  by  oae  £nglislpM# 
against  another.  Now  that  b  not  the  cms 
here :  for  the  pUiotiff  himself  was  a  Biiaor- 
quin ;  he  was  so  by  birth,  and  had  aiwayp, 
lived  io  that  country.  My  lord,  in  this  case. 
the  argument  cannot  hold,  that  the  action  shall 
lie  bemuse  Minorca  is  governed  by  the  sajoae 
laws  as  Euglgnd ;  for  it  is  otherwise,  and  it  ia 
stated  to  be  governed  by  the  law  of  Spain. 
The  acts  upon  which  the  commitineot  wae 
founded,  in  the  case  of  Dutton  and  Howell, 
were  done  h^  the  plaintiff  in  the  character  of 
governor  of  the  place,  which  is  an  obfeclioo 
against  that  case  that  will  not  hold  in  the  pre- 
sent ;  for  that  is  not  this  case.  Mr.  Fabngaa 
never  stood  in  the  chancier  that  the  plaintiff  ia 
that  action  did,  for  there  the  acts  complained 
of  were  done  by  him  in  the  character  of  go.* 
vemor ;  and  that  was  ui^red  as  one  mimd  wb j 
it  should  not  be  canvasMd  here.  But  neither 
of  these  distinctions  wUl  hold  in  the  preeeat 
case;  but  all  the  incoovenienoes  pointed  ont 
against  the  action  ^n  that  case  will  hokl  yary 
strongly  in  the  present.  This  is  an  aotioa 
brought  against  the  defendant  tor  what  be  did 
as  judge ;  he  had  a  power  in  that  case  to  maka 
judges  there,  and  therefore  he  was  pometbing 
more  than  a  judge ;  all  the  records  and  evi- 
dence which  relate  to  the  tranaaetioo  are  there, 
aod  cannot  be  brov^bt  here;  the  lawa  tbera 
are  different  from  what  they  are  io  this  cpw* 
try  ;  and,  as  it  is  said  in  the  cenoiasion  of  flml , 
argument,  goverament  must  be  very  weak  ia* 
deed^  end  ibt  peteoae  iiitni#ed  with  ilmmfmf. 
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«imiy,  if  ihry  are  8ul»jrct  to  be  char|;«l  with 
ftctinoa  here  tor  what  they  du  in  that  character 
in  ihoKe  ciiiiuir-e«i.     My  Ifinl,  iiulns  that  caae 


from  tlie  Spaiii-irda  :  I  iay  iiiif  xp^rteilly,  my 
ioril,  because  he  little  thuuirht  that  Mr.  Pa-> 
hritfaa  would  lite  to  tell  ao  Enffliah  jury  of  hit 


can 'be  materially  ili»iiii|riiishetl  from  the  ure-  |  sufferiof;^  ami  the  |fOveniur*i  0|iprnaion 

•enl,  it  will  be  an  auilioritVi  and  the  hij^hest 

■uiluirity  that  can  be  adiluceil,  to  shew  that 

tliia  aciiiin  cannot  be  uiiiiiitaintr«l.  and  will  be  a 

mriii'ieiit  authority  lo  entitle  the  plaiutiif  in 

ernir  in  this  cauiie  to  yonr  lordsihip's  jud((- 

ment.     What  aniwer  may   lie  f^iven  lo  thut 

cmw,  or  diMtiiictiona  made  between  that  caie 

and  the  ca«e  now  before  the  Court,   I  cannot 

at  |ir«*«ient  fiiresee ;    iiui  if  any  are  attempted, 

when  I  hear  ihem,  1  khall  be  at  liberty  to  f^ive 

such  anai»en  lo  those  argumenta,  as  may  occur 

lo  me  by  way  of  reply. 

Mr.  Peckham.  Aly  lord,  as  the  moderation 
and  niildnfiiyoi  trnvrrnnr  Musty n'li  proc^eedin^ 
ha%e  been  insiMed  on  by  Mr.  Iluiler,  I  trust 
it  wdl  nut  lie  tliiiflitflit  irrelative  to  the  present 
qurttkin,  if  I  shortly  state  to  your  lordships 
the  untiire  ol  llio»e  injuries  m  Uich  |j;ave  birth  lo 
tlie  aeliiin. 

It  appraretl  in  evidence  on  the  trial,  that  Mr. 
Fabrii>ii<i  wmk  a  natural  1»orn  Knliji-rt,  beint; 
bom  in  Minorra  suli«ef|nent  to  the  cenion  by 
the  Spa  mart  Is  at  ihe  treaty  «d'  Utrecht,  and 
prior  to  the  capture  hy  the  French  in  the  year 
1768;  that  he  wa^  a  man  of  irreproachable 
diameter  and  i^ond  prnprrty  ;  not  of  the  first 
class  of  nobiliiy,  IniI,  to  borrow  an  expression 
friHBkColonel  Kidolph,*  what  we  should  call  in 
EoKland  ai^enilenian  farmer;'  that  he  lired  in 
frieiMtship  with  the  first  noblesse  in  the  iidand ; 
and  ihat  he  had  a  father  living,  and  a  wife  and 
Atc  uliihlreo. 

Thus  circumstanced  and  thus  situated,  he 
was  at  the  express  cuinmund  of  the  governor 
taken  fnmi  his  iKuiNe  hy  a  party  of  soldiers, 
bImI  dra|»x*^*  *t  nmiu-day  through  the  streets 
of  Mahuu  as  a  criminal,  and  thrown  into  a 
dimiteon  appropriated  aulely  to  capital  of- 
fendem. 

It  appeared  likewise  in  evidence,  that  he  wa<i 
confined  six  days  in  this  duni^eon,  \iith  no- 
thing but  the  Imards  to  lie  on,  and  with  no  other 
sustenanc«'  than  hread  anil  water,  though  f'eliMis 
under  sentence  of  death  u  ere  allowed  the  com- 
mon food  of  the  island  ;  that  he  wa«  rcliised  the 
consolation  ot  \\\h  t'riendx,  and  denied  all  intnr- 
cbnrie  with  his  family  ;  that  on  the  seventh 
mnrnint;  he  was  hurried  aboard  a  ship,  without 
beiiiflf  |ierinitte«l  to  lake  leate  of  his  children,  to 
see  bis  wife,  or  to  lie  acrtmiiiinflated  with  money 
or  other  necesnarit^  tor  his  anlMiNience  ;  that 
during  this  whoU  iiuie  he  had  heard  of  no 


I  thought  it  necessary  to  state  these  faels  to 
your  lordships,  that  yo*u  might  judf^e  of  the 
mildness  of  that  treatment  which  Mr.  Bullcr 
deemed  it  prudent  to  expatiate  on. 

It  nnw  b(  comes  requisite  for  me  to  state  tlit 
condact  of  the  governor  ihmiigh  the  subse- 
quent stages  of  hife  very  extraordinary  defence ; 
and  that  I  mu!«t  do  with  some  preriwo,  as  I 
mean  lo  contend,  that  the  plainiifTin  error  by 
that  defence  is  eslop|ied  from  agitatiDg  tlie 
question  of  jurisdiction. 

The  diclaration  was  delivered  io  Hilary 
term,  1773  ;  a  rule  to  plead  was  given,  and  a 
plea  demanded.  Had  the  governor  tlien  plead- 
ed to  the  juriMliction,  the  question  woul«l  have 
come  before  the  Court  on  a  demurrer  ;  and  if 
that  had  been  lii lerniinid  in  our  favour,  a  writ 
of  enquiry  would  have  lieen  execuleil,  and  Mr. 
Fabrigas  would  in  a  short  space  of  time,  si  a 
little expence,  have  received  a  satisfaclHin  ade- 
quate lo  the  iiijnry.  and  would  hive  been  en* 
able«l  to  rrtuni  to  liin  friends  and  10  his  family.^ 
Hut  that  would  iKit  li:ive  answered  the  purpose 
of  the  governor,  as  Mr.  Faltri^as  would  not 
then  have  been  delated  in  England,  nor  bavn 
been  hara*ised  with  this  expensive  litigation. 

Ilud  the  governor  at  the  fxpiraiinn  of  the 
four  days  pleaded  in  chief,  he  might  then  hara 
had  the  appearance  of  an  afgiimenl  in  Ilia  ap- 
nlication  to  your  lordslii|>s ;  for  it  then  would 
iiave  been  competent  for  him  to  have  said,  *  I 
was  hurried  into  this  plea  liefore  1  had  tioK  to 
ailvisc  with  my  counsel,  and  consult  upon  Iba 
pmpriely  of  adiniiiing  the  jurisdiction.*  But 
he  has  debarred  liiui«elf  even  of  iliis  shadow 
of  an  argument ;  for  instead  of  pleading  at 
the  usual  time,  he  applied  to  the  Court  of 
Common  Pleas  for  six  weeks  lime  to  plead. 
Here  then  was  an  ailiiiission  of  the  jurisdic- 
tion ;  fur  he  could  not  apply  for  time  to  plead, 
unless  the  Court  had  cognizance  of  the  matter. 
I  shall  presently  Mate  to  your  lonKliips  soma 
case«,  whose  auilioritv  cannot  be  shuken,  to 
proie,  that  even  afiirunpai lance  the  question 
of  jurisdiction  cannot  l>e  ^nne  into. 

Kul  this  was  not  the  only  submission  to  the 
jurisdicii'in  of  the  Court ;  lor  he  then  applied 
to  put  oir  the  trial  till  ufter  Kaster  Term.  It 
would  have  lieen  nugatory,  it  would  have  been 
alisuni,  to  have  prayed  the  Court  to  put  off 
I  hat  iri:il,  which  iliey  had  no  power  to  try  at 
all.  When  Easter  Term  arriieil,  the  gnvernnr 
made  a  second  attempt  t(»  postpone  the  trial ; 


charge  against  him,  he  had  l>een  ciuifronled  '  hut  the  Court  saw  through  his  ile«ign,  and, 
with  no  accuser,  he  had  not  e«en  sien  his  '  Kuiisfied  that  he  did  it  onl\  thr  the  pur|NMe  of 
judge :  yet  he  was  to  be  banished  to  Carl  ha-  |  delay,  they  lied  liiiii  down  hy  the  rule  to  try 
ireiia  in  Spam  for  the  space  of  twfUe  months  j  it  peremptorily  in  Ttioity  Term,  and  that  ha 
The«  sentence  was  faiihfuHy  executed  ;  and  '  should  imt  hrint;  a  writ  ot'eiroi  lor  delay. 
Mr.  Fabrigas,  having  experienceil  that  distress  !  When  he  saw  the  Coiirl  of  Common  Pleas 
which  a  money kss  stranger  must  necessarily  wonid  not  lend  huu  their  poMcr  for  sn  tiete  a 
be  replaced  to  in  a  country  whose  Unifiiaife  he  ptirpuse,  he  iie\i  made  nppMcaiifin  to  the  Court 
dhl  not  understand,  as  foil unatelv  lor  himself  of  Kvchrqner  for  an  injutiction  to  stayjiro- 
Miineiptctsdly  to  fofernor  Moiiyn,  cscqied  |  ccediogs,  aud  a  bilUu  tikd  in  Triuity  Tci 
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to  eflMuate  thtt  ioteDtioiir  but  the  bill  was 
dbmissed  on  •rgumeot,  and  tbe  go? ernor  wm 
at  length  dri?en  in  th«  anbaeqttent  siuinffa  to 
trial.  When  tbe  cause  came  on^ the  deftodant's 
counael  did  nut  object  to  the  juriadietiony  tbev 
did  not  request  the  learned  judge  to  nonsuit 
tbe  plaintiff;  but  they  sufiered  us  to  go  into 
our  case,  they  cross-examined  our  witnesses, 
and  finding  that  we  had  made  good  our  decb- 
ratioo  b^  evidence  irrefragable,  they  then  went 
into  their  joatificatioo,  and  called  many  wit- 
nesses in  support  of  it.  But  m  Tcrdict  being 
found  for  the  plaintiff,  tliey  tendered  a  bill  of 
exceptions;  and  in  last  Michaelmas  Term, 
they  applied  to  the  court  of  Common  Pleas  for 
a  new  trial ;  first,  for  extess  of  damages ; 
secondly,  because  the  Court  had  no  jurisdiction 
•—the  amst  extraordinary  reason  perhaps  that 
ever  was  giTen ;  to  desire  a  second  trial  be- 
cause the  Court  had  no  jurisdiotioa  to  try  it 
at  aU. 

GoTemor  Mostvn  having  m  so  muiy  io- 
atances  admitted  the  jurisdiction  of  the  Court, 
I  must  beg  leave  to  state  some  authorities  to 
TOur  lordship,  which  prove  that  he  is  now  too 
late  to  take  any  advantage  of  a  defectof  joria- 
«liction. 

The  first  case  I  shall  mention  to  your  lordships 
ia  to  be  found  in  tbe  year  hooka  in  the  39d  H.  i, 
f.  7^  where  therewas a  special  imparlance, '  salvia 

*  omnibus  allegationibus  et  exceptionibus,  tam 

*  ad  breve  quam  ad  narrationem' ;  and  the  Court 
would  not  allow  the  defendant's  privilege,  be- 
cause, says  the  case,  by  imparKnig  he  has  ad- 
mitted the  jurisdiction  of  the  (X>urt.  Thb 
doctrine  is  confirmed  by  lord  Coke,  in  his  com- 
ment on  tbe  195tb  section  of  Littleton,  where 
speaking  of  a  personal  action  he  says,  three 
parta  are  to  be  considered;  first,  when  the  de- 
fendant defends  the  #rong  and  force,  he  maketh 
himself  a  party  to  the  matter ;  secondly,  by 
the  defence  of  the  damages  he  afiirroetli,  that 
the  plaintiff  is  able  to  sue  and  to  recover  da- 
mages upon  just  cause ;  and  by  the  last  part, 
▼iz.  *  all  that  which  he  ought  to  defend  when 
and  where  he  ought,'  he  afiirmeth  the  juris- 
diction of  the  Court. 

The  case  of  Barrington  and  ?enables,  IS  C. 
S,  reported  in  sir  Thomas  Raymond,  S4,  is 
▼ery  clear  on  this  head.  The  defendant  after 
imparlance  pleaded  to  the  jurisdiction  ;  the 
plaintiff  demurred :  the  judgment  was,  that 
lie  should  answer  over,  for  such  plea  cannot  be 
pleaded  after  imparlance. 

The  next  case  in  order  of  time  is  reported  in 
1  Modern,  81,  Cox  and  St.  Alban's,  3S  Car.  S. 
A  prohibition  was  prayed  for  the  city  of  Lon- 
don, because  the  defendant  had  offered  a  plea 
to  the  jurisdiction  which  had  been  refused. 
Lord  chief  justice  Hale  said,  "  in  transitory 
actions,  if  they  will  plead  a  matter  that  ariseth 
out  of  the  jurisdiction,  and  swear  it  before  im- 
parlance, and  it  be  refused,  a  prohibition  will 
go."  There  was  a  case,  said  bis  lordship,  in 
which  it  was  adjudged  thatth^urisdiction  must 
be  pleaded  and  the  plea  sworn,  and  it  must 
come  in  before  imparlanoa.  It  was  also  agreed 
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in  that  case,  **  that  the  party  ahonid  never  be 
received  to  assign  for  error,  that  it  was  out  of 
the  jurisdiction,  but  it  must  be  pleaded.*'  I 
have  in  vain  eodeavonred  to  find  tnis 


.  but 

it  is  sofiicient  for  my  purpose  to  observe,  that 
lord  chief  justice  Hale  would  not  have  cited  it 
unless  it  had  been  law.  If  therefore  tbe  opi- 
nion of  that  great  man,  solemnly  given  in  the 
court  of  King's-bench,  is  authority,  I  am  bold 
to  say,  that  governor  Mostyn  not  having  plead- 
ed to  the  jimsdiction,  cannot  now  aaaign  it  for 
error. 

In  a  few  years  after,  lord  chief  jnatioe  Hale 
was  again  called  upon  to  consider  this  questioft 
in  the  case  of  Mandyke  and  Stint,  %  Moderii 
873, 99  Car.  9.  There  waa  a  prohibition  to  the 
sheriff's  court  of  London :  the  suggestion  waa, 
that  the  contract  waa  made  in  Middleaoi, 
therefore  the  cause  of  action  did  not  ariae 
within  their  jurisdiction.  The  chief  jostice 
and  justice  Wyndham  were  of  opinion,  **  tiiat 
after  the  defendant  had  admitted  the  jurisdic* 
tioo  by  pleading  to  the  action,  especially  if 
verdict  and  jiM^ment  pass,  the  court  will  not 
examine  whether  the  cause  of  action  did  ariae 
out  of  the  jurisdiction  or  not ;"  on  which  e 
prohibition  was  denied,  and  judginent  waa  givea 
for  the  plaintiff.  1  cannot  distingniab  this 
ftom  the  present  case ;  for  aa  the  Coert  will 
not  examhie  whether  the  cauae  of  action  di4 
arise  out  of  the  jurisdiction,  there  can  be  no  di& 
ference  whether  it  waa  in  Middlesex  or  in  Mi* 
noroa ;  and  thatqneation  cannot  new  be  aaked^ 
because  verdict  and  judgment  have  paased. 

Lord  chief  justice  Holt,  in  the  caae  of  Ao* 
drews  and  Holt,  9  lord  Raymond,  884^  aaid^ 
that  he  waa  counsel  in  the  caae  of  Denning  ane 
Norris  (reported  in  9  Levintz,  943)  and  thai 
the  Court  held  there,  *'  that  aince  the  defen- 
dant had  admitted  the  judge  to  be  a  judge  bv  e 
plea  to  the  action,  he  was  estopped  to  say,  thai 
he  was  not  a  judi^e  afterwanls."  If  then  a  de- 
fendant, by  having  submitte<l  the  decision  of 
his  cause  to  a  judge,  precluded  bimsdf  fttmft 
objecting  to  him  afterwards,  how  much  stronger 
is  the  present  case,  where  the  defendant  baa 
aubmitted  his  cause  to  the  determination  of  a 
court  which  has  cognizance  over  all  transitory 
actions.  It  is  again  laid  down  by  lord  chietf 
justice  Holt,  '*  that  there  ought  to  be  no  plea 
to  the  jurisdiction  after  imparlance,  and  that  a 
special  imparlance  admits  the  jurisdiction.'* 
Holt's  Reports,  Pasch.  5  W.  and  M. 

1  must  trouble  your  lordships  with  the  case 
of  Trelawney  and  Williama,  to  shew,  that  there 
has  been  but  one  opinion  on  both  sides  of  the 
hall  respecting  a  plea  to  the  jurisdiction ;  and 
that  equity  and  common  law  have  united  in 
saying,  that  if  the  juriadiction  is  notpleaded  to^ 
it  must  be  afterwards  admitted.  This  caae  ia 
reported  in  9  ?emon  483,  Hil.  1704.  The 
plaintiff  prayed  an  account  relative  to  a  tin-aet : 
the  defendant  insisted  that  he  ought  to  have 
been  aued  in  the  Stannary -coivt.  The  lord- 
keeper  decreed  an  account ;  and  aa  to  the  ob- 
jection that  the  plaintiff  ought  to  have  sued  ie 
the  Stannary-coort,  he  sakl,  '*  to  oust  this  eouil 
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of  its  juriidiction,  the  defendant  rouft  plead  to 
tbe  jorisdictioo,  and  not  object  to  it  at  the 
lieanng." 

Tbera  are  a  i^reat  ?ariety  of  caaet  tendinfir  to 
catabliiih  this  position,  that  when  a  defendant 
baa  once  aubmitted  to  the  jurisdiction,  he  hai 
lor  erer  precluded  himself  from  objecting  to  it. 
To  state  them  all,  afVer  the  grreat  authorities  I 
bate  aientioned,  would  be  to  multiply  tbe  wit- 
Beaaea  without  strengthening  the  testimony  :  I 
■hall  therefore  only  cite  a  few  paasagea  from 
lord  chief  baron  Gilbert's  History  of  the  Com- 
non  Pleas,  which  are  decisire  upon  this  part 
•f  the  argument.  In  page  40,  speaking  of 
tbe  order  of  pleadingTt  he  aays,  **  the  defendant 
ftrst  pleads  to  the  jurisdiction  of  the  Court ; 
steondly,  to  the  person  of  the  plainiiflT;  and 
thiidly,  to  the  count  or  declaration.  By  this 
order  of  pleading,  each  subsequent  plea  adniis 
the  fonncr.  As,  when  he  pleads  to  the  petson 
•f  tbe  plaintiff,  be  admits  the  jurisdiction  of  tbe 
Court ;  for  it  would  be  nugatory  to  plead  any 
thing  in  that  court  which  has  do  jurisdiction  in 
tlw  OMe.  When  he  iileads  to  the  count  or 
dedaratioo,  he  allows  that  the  plaintiff  is  able 
to  oome  into  that  conrt  to  tmplMd  him,  and  be 
■My  be  there  properly  impleaded."  lie  lays 
it  diown  in  a  subsequent  part  of  bis  treatiae  (p. 
148,)  as  a  positive  rule  of  law,  that,  '*  if  a  de- 
fendant pmda  to  the  jurisdiction  of  tbe  Court, 
Im  must  do  it  instamter  on  his  appearance; 
Ibr  if  ho  imparls,  he  owns  the  jurisdiction  of 
the  Court,  vw  craTiug  leave  of  tho  Court  for 
time  to  plead  in,  and  the  Court  shall  never  be 
€>uated  of  ita  juriadietion  after  imparisnce.*' 
l¥beD  I  find  this  doctrine  in  our  old  law-books, 
when  I  see  it  ratified  in  modern  times,  and 
•tamped  with  tho  authorities  of  Coke,  Hale, 
Holt,  and  Gilbert,  I  am  warranted  in  sa\ing, 
that  governor  Mostyn  cannot  now  agitate  the 
queatKMJ  of  jurisdiction :  and  if  he  cannot,  the 
judgment  must  be  afiirmed. 

Notwithstanding  which,  I  have  no  objection 
to  follow  BIr.  Biuler  tlirough  the  grounds  of 
argument  that  he  has  adofited;  and  I  shall 
endeavour  to  prove. 

That  an  action  of  trespass  can  be  brought  in 
£n(;land  for  an  injury  done  abroad : 

That  Mr.  Fabrigas  is  capable  of  bringing 
ouch  action : 

And,  that  governor  Mostyn  may  be  the  sub- 
ject of  it. 

It  cannot  be  contended,  but  that  an  action  of 
trespass  is  a  transitory  action,  and  may  be 
lirougbt  any  where:  **  all  personal  actions," 
flays  lord  Coke,  **  may  be  brought  in  any 
county,  and  laid  any  where."    Co.  Litt.  982. 

In  the  earl  of  iWl»y's  case,  13  Coke,  the 
chancellor,  the  chief  justice,  the  master  of  tbe 
Rolls,  and  iostioes  Dodderidge  and  Winch,  re- 
solved, «*  that  for  tbini^  transitory,  although 
that  in  truth  they  be  witbin  the  county  pala- 
tine, the  plaintiff  may  by  law  al ledge  them  to 
be  done  in  any  place  witbin  England  ;  and  the 
defoodant  may  not  plead  tu  the  jurisdiction  of 
the  Court,  that  they  were  done  within  the 
''^■■^V  puktioe.*'    litis  doctrioo  is  not  con- 


fined to  counties  palatine ;  for  lord  Coke,  in 
comment  on  Littleton,  301,  6,  says,  '*  tbut  ■■ 
obligation  maile  beyond  the  seaa  at  Bour- 
deaux,  in  France,  may  be  sued  here  m 
England  in  what  place  the  plaintiff  will."* 
Caiitain  Parker  brought  an  action  of  trespaao 
and  false  imprisonment  against  lord  CKve,  for 
injuries  received  in  India,  and  it  was  never 
doubted  but  that  the  action  did  lie.  Even  at  tbifl 
moment  there  is  an  action  depending  betwoeu 
Gregory  Cojimanl,  an  Armenian  roerchanC, 
and  governor  Verelst,  in  which  the  cause  af 
action  arose  in  Bengal.  A  bill  waa  filed  by 
the  governor  in  the  Exchequer  for  an  injunc- 
tion, which  was  granted  ;  but  on  appeal  to  the 
House  of  Lords,  the  injunction  was  dissolved. 
The  supreme  court  of  juilicature,  by  dissolving 
the  injunctioo,  acknowledged  that  an  aetiee 
of  trespass  could  be  maintained  in  England, 
though  the  cause  of  action  anise  in  India. 

The  next  point  to  lie  considered  is,  whether 
then;  is  any  disal»ility  attending  the  person  of 
Mr.  Fabrigaa,  that  incapacitates  him  from  bring- 
ing this  action.  But  it  will  be  requisite  for  mm 
first  to  state,  that  governor  Mostyn  plcoiM  aat 
guilty,  and  then  justified  whst  he  had  done  by 
alledging,  that  the  plaintiff  had  endeavoored  to 
create  mutiny  among  tbe  troops ;  therefore  he, 
as  governor,  had  a  r^t  to  impriaon  nnd  ba- 
nish him.  Your  kirasbip  observes,  that,  ac- 
cording to  his  own  plea,  he  does  not  pretend  to 
justify  what  he  has  done  as  governor  nserely 
from  tbe  plenitude  of  his  power,  but  from  tbe 
necessity  of  the  act,  because  tho  plaintiff  bad 
endeavoured  to  create  mutiny  and  sedition. 
Tbe  learned  judge  who  tried  tbe  cause,  fore- 
aeeing  the  im|iortanoe  of  thb  justification,  re- 
quested the  jury,  at  the  same  lime  they  brought 
in  tlieir  venlici,  to  find  whether  tbe  governor's 
jiistificati<iu  had  been  jiroved.  The  hiry  f«mnd 
a  tcniict  for  tlie  plaintiff,  with  S,00o/.  damages, 
and,  that  the  plaintiff  had  not  endeavourrd  to 
create  mutiny  «»r  ilrsertion,  or  had  acted  in  any 
way  tending  thereto. 

In  consequence  of  that  decision,  the  qur^tioa 
now  is,  wliciber  Mr.  Falvigas,  a  man  peHecily 
innocent,  chu  bring  aji  action  against  gover- 
nor Mostyn  for  this  wanton  and  unparalleivd 
injury  ? 

As  the  law  grants  redress  for  all  injuries,  so 
it  is  o|ien  to  all  persons,  and  none  are  excluded 
from  bringing  an  action,  except  on  account  of 
their  crimes  or  their  country.  Littleton  8a\s, 
there  are  six  manner  of  |>ersons  who  cannot 
bring  actions  :  Mr.  Fabrigns  is  not  included  in 
either  of  those  descriptions.  The  only  person 
that  can  bear  the  least  resemblance  to  him  is 
an  alien,  who,  Littietun  says,  to  be  .lnca}iaci- 
tated  from  bringing  an  action,  must  be  born  nut 
of  the  ligeance  of  the  king.  Lord  Coke,  ia  his 
comment  on  that  passage,  observes,  that  '*  Lit- 
tleton saitli  not,  out  of  the  realm,  but  out  of 
the  ligoaiice ;  lur  he  may  be  born,  says  Coke, 
out  of  the  ii'ulm  of  England,  yet  wTitbin  tlio 
ligpancp,  anil  shall  be  called  the  king^s  liege- 
man, tor  ligfus  is  ever  taken  for  a  natural-burn 
subject."    Co.  Litt.  139. 
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Mr.  Fabrigis  wu  bora  in  MiDorca  tubM- 
jiuent  to  the  cwiion  of  Spain,  consequenUy  be 
it  A  natural*born  subject ;  e?ery  naturawMNro 
subject,  according  to  lord  Coke,  owes  allegiuioe 
to  the  king ;  allegiance  implies  protection,  the 
one  is  a  necessary  oonsoqueuce  of  t^e  other ; 
the  king  of  England  can  protect  only  by  his 
laws ;  bv  the  laws  of  England  there  is  no  in- 
jjory  witlioat  a  renaedy  ;  the  remedy  for  false 
imprisonment  and  banishment  is  an  action  of 
trespass,  which  is  a  transitory  action,  and  may 
be  brought  an  v  where,  therefore  rightly  brought 
in  tbe  city  of  London,  where  this  action  was 
actually  tried,  and  Mr.  Fabrigas  recovered 
d,000iL  damages.  I  hope  vour  lordships  will 
justi^  me  in  saying,  that  tnis  is  a  iair  deduc- 
tion Kom  established  principles.  * 

Coke  (Co.  Litt  130),  mentions  three  things 
whereby  e?ery  subject  is  nrotecled,  '  rex,  Jez, 
*  et  rescripta  regis ;'  and  he  adds,  **  that  he 
that  is  out  of  the  protection  of  the  king,  cannot 
be  aided  or  protected  by  the  king's  Uw,  or  by 
the  king's  writ."  The  natural  inference  to  be 
drawn  Irom  thence  is,  that  be  who  is  ooder  the 
king's  protection  ma^  be  aided  by  the  king's 
law.  Mr.  Fabrigas  is  under  tbe  king's  pro* 
taction,  because  be  owes  him  allegiance,  there- 
lore  he  may  be  aided  b;^  the  king's  laws ;  cob- 
•equently  is  warranted  in  bringing  this  action, 
the  only  aid  the  laws  of  England  can  afford  him 
for  that  injury. 

Mr.  Buller  has  mentioned  the  case  of  Poos 
ood  Johnson,  lieutenant-gofernor  of  Minorca, 
aod  seems  to  rely  on  what  was  said  by  lord 
Camden  on  that  occasion.  If  my  memory  does 
not  mislead  roe,  the  plaintiff  could  not  make 
good  his  case,  being -unable  to  prore  Mr.  John- 
son's hand- writing  to  the  order  for  the  fiscal  to 
commit  him,  and  the  questieo  of  jurisdiction 
was  not  agitated ;  but  if  it  had,  however  re- 
spectable lord  Camden's  opinion  ever  will  be, 
yet  it  was  only  the  opinion  of  a  judge  at  Nisi 
Prius.  And  according  to  .Mr.  Buller's  owu 
state  of  the  case,  he  makes  lord  Camden  con- 
fess, that  an  action  might  lie  in  a  transaction 
between  subject  and  subject.  That  concession 
is  sufficient  tor  me ;  for  1  haveyour  lordship's 
own  words  to  prove,  that  Mr.  f'abriffas,  being 
bora  in  a  conquered  country,  is  a  sunject. 

In  the  king  and  Cowie,  3  Burr.  858,  your 
lordship,  spealdng  of  Calvin's  case,  said,  '*  the 
question  was,  whether  the  plaintiff  Calvin,  bora 
in  Scotland  after  the  descent  of  the  crown  of 
England  to  king  James  the  first,  was  an  alien 
bora,  and  consequently  disabled  to  bring  any 
real  or  personal  action  for  any  lands  within  the 
realm  of  England;"  and  your  lordship  added, 
**  but  it  never  was  a  doubt  whether  a  person 
born  in  the  conquered  dominions  of  a  country 
ip  subject  to  the  king  of  the  conquering  coun- 
try." From  this  two  points  are  gained :  first, 
that  Calvin,  though  bora  in  Scotland,  was  not 
ao  alien,  and  might  bring  a  real  action ;  and 
tUat  there  never  was  a  doubt,  but  that  a  person 
bora  in  a  conquered  country  was  subject  to  tbe 
conqueror.  As  therefore  the  twelve  judges  de- 
IfrouAed  that  Calvin  couki  bring  a  real  actMo^ 
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becaoM  he  was  not  an  aliqp;  certainly  Fa- 
brigas may  bring  a  transitory  action,  as  he  ui 
a  subject,  being  bora  in  a  country  that  waa 
conquered  by  the  state  of  Great  Britain. 

There  is  an  anonymous  case  in  1  Salkeld» 
404,  4  Ann.  A  bill  was  brou|^ht  in  Chancery 
to  foreclose  a  mortgage  of  the  island  of  Sarke : 
the  defendants  pleM^  to  the  jurisdiction  of  the 
court,  via.  that  the  island  of  Sarke  was  goveraed 
by  the  laws  of  Normaindy  \  and  it  was  objectedp 
that  tbe  party  ousht  to  sue  in  the  courts  of  the 
island,  aod  anpeu.  On  the  other  side,  it  waa 
said,  that  if  the  person  be  here,  be  may  be  sued 
in  Chanoer3r,  though  tbe  lands  lie  in  a  county 
palatine,  or  in  another  kingdom,  as  Ireland,  or 
Barbadoes.  Lord-keeper  Wright  over- ruled 
the  plea,  saying,  *<  that  the  Court  acted  against 
the  person  of  the  perty  and  his  conscience,  and 
there  might  be  a  failure  of  justice  if  the  Chan- 
cery wouki  not  hold  plea  m  such  a  caaOi  tbe 
party  being  here."  llow  much  strong  then 
IS  the  present  case?  for  this  is  a  transitory  ac* 
tion  that  may  be  brought  any  where;  Mr.  Fa- 
brigas on  the  spot  to  bring  it,  and  governor 
Mostyn  in  England  to  defend  it. 

The  case  Mr.  Boiler  has  cited,  of  tbe 
East- India  Company  and  Campbell,  admits  of 
a  short  answer  ;  for  had  the  defendant  con- 
fessed the  matter  char^,  he  wonld  have  cob« 
fessed  himself  to  be  guilty  of  a  fekmy ;  and  the 
hnmanity  of  the  laws  of  England  will  not  ' 
oblige  a  man  to  accuse  himself:  but  this  is  not 
a  poUic  crime,  hot  a  dvil  iiyury.  As  Mr.  Bul- 
ler has  gone  to  the  East-Indies  for  a  case,  1 
shall  be  excused  mentioning  the  case  of  Ram- 
ktssenseal  and  Barker,  lAtkyns,  61,  where 
the  plaintiff  filed  a  bill  against  tbe  representa- 
tives of  tbe  governor  of  Patna,  for  money  due 
to  him  as  his  banjren.  The  defendants  plead-i 
ed,  that  the  plaintiff  was  an  alien  bora,  and  an 
alien  infidel,  and  therefore  could  have  no  suit  . 
here :  but  lord  Uardwicke  said,  as  the  pUintiff^e 
was  a  mere  personal  demand,  it  was  extremely 
clear  that  he  might  bring  a  bill  in  this  court  i 
and  he  over-ruled  the  detendant's  plea  without 
bearing  one  counsel  of  either  side.  As  there- 
fore k>rd  Uardwicke  was  of  opbioo,  that  by  th« 
laws  of  Englaml  an  alien  infidel,  a  Gentoo  mer* 
chant,  the  subject  of  the  great  mogul,  could 
claim  the  benent  of  the  English  laws  agaiofl 
an  English  goveraor  for  a  transactioo  in  a  fo- 
reign country ;  I  trast  that  your  lordships  will  ' 
determine,  that  Mr.  Fabrigas,  who  is  neither 
an  infidel  nor  an  alien,  but  a  sutject  of  Great- 
Britain,  may  bring  his  action  here  for  aniiyury 
received  in  Minorca. 

Thecas^of  the  countess  of  I>erby,  Keilwaj 
90S,  does  not  affect  tbe  question ;  for  that  was  a 
claim  of  dower,  which  is  a  local  action,  and  can* 
not,  as  a  transitory  action,  be  tried  any  where. 
The  cases,  mentioned  by  Mr.  Buller,  froan 
Latch  and  Lutwyche,  were  either  local  actions, 
or  questions  upon  demurrer,  therefore  not  ap- 
plicable to  the  case  before  the  Court;  for  a 
party  may  avail  himself  of  many  things  upon  a 
demurrer,  which  he  cannot  by  a  writ  of  error. 

Mr.  Boiler's  endea?  ouriog  to  confoond  tnui* 
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pilory  with  local  actioo  ,  idiM  be  my  apolofry 
fnr  mentioninif  aomber  c-Bse  in  »u|i|>ori  «>t'  the 
dUlinctioii.  The  rase  I  Hlluileto  in  !llr.  Skin- 
ner'it,  wliirh  hm  rel'i-rred  to  the  twelri*jiitli;ei 
from  ibe  council-board.  In  llie  vear  lti*»7, 
i»|i«'ii  trade  was  open  lo  the  East,  lodie^,  he 
p4msi'«R*'fl  bimiieir  ot  a  bouse  and  warehouse, 
%iiiirh  lie  filled  with  i;nodii  at  Jamby  ;  and  be 
iiun*iia«ed  of  the  kin;;  of  Circat  J  am  by  the 
jttlaudaf  ul'  Baretha.  The  auents  of  the  Kast- 
Inilia  ciini|i»ny  assaulted  liis  person/  seized 
bis  warehnuse/  carried  away  his  i^oods,  and 
tfMtk  and  |Hw<(essrd  tbeniselvi-s  o|  the  inlands  of 
Var^th^i.  Upi>n  this  ca^,  it  was  pro|Hiunded 
til  the  juil|;es,  by  an  order  from  the  kin|(  in 
CfMineil,  duled  the  12th  April  16(i.'>,  whether 
Mr.  Kk inner  could  have  a  full  rehi'f  in  any  or- 
dinary court  of  law  T  Their  o|iinion  was,  **  that 
his  majesty's  ordinary  courts  of  justice  at 
Westminster  can  ffire'  relief  for  takings  away 
•nd  s|K>ilin^  his  ship,  gooils,  and  papers,  and 
aasauliincf  and  woundioj;  his  person,  notwiih* 
■tanding  the  same  was  done  beyond  the  seas : 
bat  that  as  to  the  deiaiuini;  and  iKMsessin^  of 
the  house  and  islands,  in  the  case  mentioned, 
he  is  not  relievable  in  any  ordinary  court  of 
justice." 

Your  lordships  will  collect  from  this  case, 
that  the  twelvejudf^etheld  that  an  action  miji^hi 
be  maintained  here  for  s|Niilin^  hi<  guods,  and 
aeizing  his  person,  because  an  action  of  tres- 
pass is  a  traiisiiory  action  ;  but  an  action  could 
not  be  maintained  for  posaessinfr  the  house  and 
land,  because  it  is  a  local  action. 

I  trust  I  have  pro?ed  that  an  action  of  tres- 
pass may  be  brought  here  for  an  injury  re- 
ceived in  Minorca ;  and  that  Mr.  Pabrins,  a 
natural -born  subject,  is  capable  of  brmt^in^ 
such  action.  The  only  remaininf^  question  is, 
whether  Mr.  Nosiyn,  as  governor,  can  tyran- 
Dize  o?er  the  innocent  inhabitants  within  his 
ffovernmcut,  in  violation  of  law,  jnstice,  and 
humanity,  and  not  be  responsible  iu  our  courts 
to  repair  by  a  satisfaction  in  damages  the  injury 
he  has  done  ?  Mr.  Buller  has  contended,  that 
general  Nos'yn  governs  as  all  alisolute  sove- 
reigns do,  and  that  *■  stet  pro  ratione  voluntas' 
is  Hie  only  rule  of  hia  conduct.  1  did  not  ex- 
pect to  hear  such  an  assertion  advanced  in  this 
court.  From  whom  does  the  governor  derive 
thia  de9|iotism  ?  Can  the  king  delegate  abso- 
lute power  to  another,  which  he  has  not  in 
himself?  Can  such  a  monster  exist  in  the 
British  dominions  as  tyranny  uncontrouled  by 
law  f  Mr.  Buller  asserts,  that  the  sorernor  is 
accountable  -  to  God  aloue  ;  but  this  Court  I 
hope  will  teach  him,  that  he  is  accountable  to 
his  country  here,  as  he  must  be  to  his  God 
hereafter,  for  this  wanton  outrage  on  an  unof- 
fending  subject.  Many  cases  have  been  cited, 
and  much  argument  addiice«l,  to  prove  that  a 
ipan  is  not  res|Minsible  in  an  artiun  fur  what  he 
has  done  as  a  judge.  I  neither  deny  the  doc- 
trine, nor  shall  endeavour  to  impeach  the 
cases ;  but  1  muHt  observe,  thst  they  do  not 
affect  the  present  question.  Did  governor 
ilotlyn  ait  in  jodgment?  Did  ht  hear  any  ac- 


cusation ?  Did  he  examine  a  witnen  f  I>iil  he 
even  see  the  priKoner  ?  Did  he  follow  any  rule 
of  law  in  any  country  ?  *  Ntei  pro  ratinne  to* 
lumas'  was  his  law,  and  his  mercy  was  twelte 
months  banishment,  to  an  innorent  individaal. 

A*  Mp.  Bnller  ha^  dwell  so  much  Ofion  the 
case  ot  Dutton  and  Howell,  it  wilt  lie  ex|»ected 
that  I  take  some  noliee  of  it.  I  need  not  |«e 
over  the  case  aifain,  as  it  hss  been  already  very 
accurately  Hiated ;  but  I  must  beg  leave  to 
read  the  reaMin^  which  were  i;iven  with  the 
printed  raite  to  the  Lords,  before  it  came  no  to 
be  arifued  in  the  House  of  Peers.  It  w  ataled, 
that  hir  Richard  Dutton  oii|rht  to  have  the 
ju(l;;nient  that  was  obtained  against  bim  beloir, 
reversed  ;  for 

Ifti.  Til. -It  what  he  did,  lie  did  aa  chief  go- 
vernor, and  in  a  council  of  state,  for  which  he 
ought  not  to  be  charged  with  an  action.  If  he 
shall,  ii  may  be  not  only  the  case  of  sir  Ricbanf 
Dutton,  but  of  any  other  chief  govenmr  or 
privy -counsellor  in  Scotland,  Ireland,  or  else- 
where. 

9.  What  was  done,  was  in  order  to  bring  a 
delinquent  to  jnstice,  wlin  was  tried  in  Barfia- 
does  and  found  guilty  ;  and  if  for  this  be  sbaN 
be  chsrged  with  an  action,  it  would  .be  a  dia- 
couragement  to  justice. 

3.  What  was  ilone,  was  done  in  court;  Ibr 
80  is  a  council  of  state,  to  receive  complaiott 
against  stale  delinquents,  and  direct  their  triah 
in  proper  courts.  What  a  judge  acts  in  conrt, 
as  sir  Richard  Dutton  did,  no  action  licaagaiBrt 
him  for  it. 

4.  There  never  was  socli  an  action  at  Ifaii 
maintained  against  a  governor  for  what  he  did 
in  council;  and  if  this  he  mstle  a  preocdent,  it 
will  render  all  govern nients  unsafe. 

5.  If  a  governor  of  a  plantation  iMond  tbc 
seas  shall  be  charged  with  actions  here,  Ibr 
what  he  did  there,  it  will  be  impossible  for  bin 
to  defend  himself:  firKt,  for  that  all  reeordi 
and  evidences  are  there:  secondly,  the  lawa 
there  differ  in  many  tliingv  from  what  they  an 
here. 

Though  the  first  part  of  thia  reason  lefiH 
to  o|)eraie  in  favour  of  governor  Nostyn,  yet 
it  cues  no  farther  than  this  ;  that  if  an  acnoa 
is  broufi^ht  here,  it  will  be  impossible  for  hifla 
to  defend  himself.  The  Istter  |»art  shewn  the 
meaning  of  the  whole;  that  is,  if  an  actien  ii 
brought  here  against  the  governor  for  any 
thing  dune  by  him  in  his  judicial  capacity, 
then  he  will  not  be  able  lo  defend  himself,  be- 
cause all  the  records  and  evidenret  are  there. 
This  clearly  proves,  that  it  refers  to  what  be 
did  as  jufl^e,  otherwise  there  could  have  beea 
no  o<*t-a<iion  to  hare  mentioned  the  recardi 
beintr  there. 

These  reasons  must  have  been  the  gmnd 
of  the  counsers  arirunit-nt,  and  the  whole  ia 
bottnined  in  sir  Kich.ird  Duiton's  having  acted 
with  bis  council  in  a  judicial  capacity.  I  tahe 
no  nftiice  of  the  argiimenis  of  counsel,  as  re- 
ported by  Shower,  because  it  can  be  no  au- 
thority for  this  court.  I  shall  only  ol 
that  in  respect  to  the  jurisdictioo, 
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but  tligfhtlv  touehed  oo,  that  the  Mserttmi  of 
the  counsel  for  the  defeDdant  iu  error,  sffirm- 
ini^  the  jurisdictioD,  ii  as  good  authority  for 
me,  as  the  deuial  of  it  by  sir  Richard  Dutton's 
counsel  is  for  Mr.  Buller.  The  report  is  silent 
as  to  the  grounds  of  the  judgmerft :  it  only 
sflys,  *' that  the  action  was  re?ersed;"  but 
not  one  word  thst  the  action  could  not  be 
maintained.  But  I  renture  to  affirm,  that  this 
case  has  not  the  least  resemblance  to  the  pre- 
sent. My  duty  calls  on  me  to  draw  the  in?i- 
dtous  paraHel. 

GoTemor  Dutton  sat  with  his 'council,  to 
hear  and  enquire  in  the  supretne  court  of  ja- 
dicatvre  in  Esrbadoes : 

Goremor  Mostyn  sat  neither  as  a  military 
nor  a  ciril  judge. 

Mr.  Pabrigat  was  not  brought  before  him, 
neither  was  h»  accused  by  any  man : 

isUr  John  Witham  was  publicly  accused  be- 
fore the  ff«if  emor  and  council  ofstate : 

Mr.  Fabrigas  was  thrown  into  a  dungeon, 
and  treated  with  the  most  unbeard-of  se?eri^: 

8ir  John  Witham  was  only  coofiDcd  for  the 
purpose  of  securing  his  person ; 

Mr.  Fabngas  was  banished  for  twelve  months 
to  the  Spanish  dominions : 

Sir  John  was  k^pt  in  custody  for  14  days, 
till  be  could  be  brought  to  his  trial : 

Mr.  Fabrigas,  on  the  go? emor's  justificationj 
was  found  to  he  innocent : 

Sir  John  Witham,  when  brought  before  the 
coart  of  general  sessioDs,  was  found  guilty,  and 
recommitted: 

The  goremor  of  Barbadoes  followed  the  laws 
ofBarbadoea: 

The  goremor  of  Minorca  acted  in  diame- 
trical opposition  to  all  laws,  and  in  violation  of 
tiie  natoral  dictates  of  bumanlty : 

Sir  Richard  Dntton  let  the  hw  take  its 
course  against  a  criminal : 

But  gOFemor  Mostyn  went  out  of  bis  way  (b 
persecute  the  iimooent. 

Having  shewn  the  difference  between  the 
two  cases,  permit  me  to  mention  an  obser? a- 
tion  of  lord  chief-justice  de  Grey,  in  his  opi- 
nion on  the  motion  for  a  new  trial.  ''  If  tne 
gofcmor  bad  secured  him,*'  said  his  lordship, 
**  nay,  if  he  had  barely  committed  him,  that  be 
kaigbi  haVe  been  amenable  to  justice,  and  if  be 
bad  immediately  ordered  a  prosecution  upon 
any  part  of  his  isonduct,  it  would  have  been 
another  question:  but  the  governor  knew  he 
could  no  more  imprison  him  for  a  twelvemonth, 
(and  the  banishment  for  a  year  is  a  continuation 
of  the  original  imprisonment)  than  that  he 
eonhl  inflict  the  torture." 

Lord  chief-justice  de  Grey  then  undoubtedly 
thought  that  i^overnor  Mostyn  had  acted  ille- 
gallj^:  if  so,  I  hope  I  shall  be  able  to  shew, 
tliat  he  is  amenable  to  the  courts  of  law  in 
England.  >. 

Lord  Bellamont's  case,  in  3  SalkeM  635, 
B.  R.  Pasch.  Id  W.  S,  evinces,  that  a  go- 
▼eraor  abroad  is  responsible  here.  **  The  at- 
torney-general moved  for  a  trinl  at  bar  the  last 
ptpoHiay  in  tba  termi  in  an  aetion  against  tbe 
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governor  of  New- York,  fof  matter  done  by  bim 
as  governor,  and  granted,  because  the  kitigde* 
fended  it."  I  collect  from  this  case,  that  the 
attorney-general  knew  the  Court  bad  jurisdic- 
tion, or  he  would  not  have  made  tbe  motion  ; 
and  the  Court  would  not  have  granted  it,  if 
they  had  not  beeu  legally  impowereU  to  try  it. 
The  legislature,  in  the  same  year  (13  W.  5, 
cap.  12,)  enacted,  that  governors  beyond  the 
sea  should  be  tried  in  the  King's- bench,  or  in 
such  county  as  shall  be  asyigned  by  his  ma- 
jesty, by  good  and  Uwful  men^  for  oflenoea 
committed  in  their  governments  abroail  against 
the  king's  subjects  mere.  As,  by  tbe  common 
law,  an  indictment  could  be  preferred  only  in 
that  county  where  the  oflfbnoe  waa  committed, 
governors  abroad  were  not  criminally  amena- 
ble till  this  act  had  paned.  When  tbe  legisla* 
tnre  so  carefully  provided  to  bring  governors  to 
justice  for  tbe  offences  they  might  commit  in 
their  governments,  they  would  indisputably, 
by  tbe  aame  law,  have  protested  the  subjects 
from  civil  injuries,  had  they  not  known  that 
such  pfosismn  was  unnecessary,  and  that,  by 
tbe  common  law,  all  personal  actions  might  be 
brought  in  England;  of  which  lord  Belln* 
mont*s  case  waa  a  recent  instance. 

In  MichaelmaS'term,  11  Geo.  S,  17S7,  Ste- 
phen Conner  brought  an  action  against  Joseph 
Sabine,  governor  of  Gibraltar:  snd  be  stat^ 
in  bis  declaration,  that  he  was  a  master  car- 
penter of  the  office  of  ordnance  at  Gibraltar  ; 
that  governor  Sabine  tried  him  by  a  oonrt-mar* 
tial,  to  which  he  waa  not  subject ;  and  that  be 
underwent  the  sentence  of  receiving  500  lasbet, 
and  that  be  was  compelled  to  depart  firom  €Ub- 
raltar,  whicb  be  laid  to  bis  damage  of  10,000/. 
Tbe  defendant  pleaded  Not  Guilty,  and  jnstifled 
by  trjing  bim  by  a  court-martial.  There  was 
a  veraict  for  the  plaintiff,  with  700/.  damages. 
A  writ  of  error  was  brought,  and  the  judgment 
affirmed.  No  distinction  can  be  made  between 
the  governor  of  Gibraltar  and  the  govemor  of 
Minorca ;  except  only,  that  the  one  tried  Con^ 
ner  by  a  court-martial,  and  punished  bim  by 
military  law;  while  the  other,  without  anr 
trial,  banished  Mr.  Fabrigas,  contrary  to  au 
ideas  of  justice  and  of  law. 

1  must  now  bee  leave  to  advert  to  tbe  bill  of 
exceptions ;  in  which  it  is  alledged,  that  **  Bli- 
norca  is  divided  into  four  districts,  exelusive  of 
thearraval,  which  the  witnesses  always  under- 
stood to  be  distinct  from  the  others,  and  under 
the  immediate  order  of  the  governor.'* 

1  am  well  aware,  that  i  am  not  at  liberty  to 
go  out  of  the  record  ;  if  I  was,  the  foct  war- 
rants me  in  saying,  that  tbe  evidence  is  most 
untrae. 

It  is  notorious  that  Minorca  is  divided  into 
four  terminos  only ;  Cieutadella,  Alayor,  Mar- 
cadel,  and  Mahon,  which  latter  includes  thear- 
raval of  St.  Phillip's.  This  is  known  to  every 
man  who  haa  been  at  Minorca,  and  to  every 
man  who  has  read  Armstrong's  history  of  that 
island.  That  the  governor  baa  a  legislative 
authority  vrithin  the  arraval,  is  too  amrd  to 
dwell  on.    By  what  law,  by  what  provision. 
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does  he  cUiin  thai  power?  When  prAceu  it 
executed  witliiu  St.  l*liilli|»*g,  or  iu  euvirooi, 
the  civil  inaiciiitrate  usually  pays  I  be  (foveruor 
the  compliHieDt  of  acquainting  him  with  it ; 
but  the  Hame  connpliment  is  paid  to  the  com- 
maodinif  officer  at  Cieutadella,  where  an  ez- 
cluMive  jurisdiction  is  not  even  pretended.  In 
fact,  it  is  a  matter  ofcifility  merely,  but  never 
was  a  claim  of  right. 

Lord  chief  justice  de  Grey  in  the  solemn 
opinion  which  he  ^ve  upon  the  motion  for  a 
jiew  trial,  has  been  explicit  on  these  two  heails. 
**  One  of  the  witnesses  in  the  cause  (said  bis 
lordship)  represented  to  the  jury,  that  iu  some 
particular  r.aseii,  es|iecially  in  erimiiuil  matters, 
the  governor  resident  upon  the  island  does  exer- 
cise a  legislative  power.  It  was  vross  igno- 
rance in  that  person  to  imagine  such  a  thing : 
1  may  say,  it  was  impossible,  that  a  man  who 
lived  upon  the  island,  in  the  station  he  had 
dune,  should  not  know  better,  than  to  think 
that  the  governor  had  a  civil  and  criminal 
power  in  him.  The  governor  is  the  king*s  ser- 
vant ;  his  commission  is  from  him,  and  be  is 
to  execute  the  power  he  is  invested  with  under 
that  committkion,  which  is  to  execute  the  laws 
of  .Minorca,  under  such  regulations  as  the  king 
yhall  make  in  council.  It  was  a  vain  imagina- 
tion in  the  witnesses  to  say,  that  there  were 
five  terminos  iu  the  island  of  Minorca.  I  have 
at  various  times  seen  a  multitude  of  authentic 
documents  and  papers  relative  to  that  island  ; 
and  I  do  not  believe,  that,  in  any  nne  of  them, 
the  idea  of  the  arraval  of  8t.  Phillip*s  being  a 
distinct  juriadictioo  was  ever  started.  Mahon 
is  one  of  the  four  terminos,  and  8l  Phillip's, 
and  all  the  district  about  it,  is  comprehcndeil 
within  that  termino  ;  but  to  suppose,  that  there 
is  a  distinct  Jurisdiction,  separate  from  the 
government  of  the  island,  is  ridiculous  and 
absurd." 

These  were  the  words  of  lord  chief  justice 
de  Grey  ;  to  which,  I  am  confident,  this  Court 
will  pay  a  proper  attention. 

The  bill  of  exceptions  then  states,  that  gene- 
ral Mostyn  was  appointed  governor  by  the 
king's  commission,  which  gives  him  all  tbe 
powers  belonging  to  tbe  said  office.  I  wish  to 
ask  Mr.  Buller,  whether  to  fiersecute  the  inno- 
cent, and  to  banish  those  subjects  committed  to 
bis  care,  is  a  |>ower  incident  to  or  springing  out 
of  the  office  of  governor  ?  If  it  is  not,  the  go- 
vernor cannot  justify  himself  under  his  com- 
mission. 

It  is  then  stated,  that  the  king  onlered  '*  all 
bis  loving  subjects  in  the  said  iwland  to  obi'y 
him,  the  said  John  Mostyn ;"  but  nothing  in 
particular  is  meniionetl  of  the  arraval.  Had  it 
been  a  |Hfculiar  district,  under  the  despotic  will 
of  the  governor,  there  must  have  lieen  some 
notice  taken  of  it,  either  in  the  commission,  or 
in  his  uiajefity*s  orders.  The  governor  then 
confesses  in  his  bill  of  exceptions,  **  that  he 
banished  Mr.  Fahrigas  without  any  reasonable 
or  probable  cause,  or  any  other  matter  alleilged 
iu  his  plea,  or  any  act  tending  thereto."  Not- 
wiihstauding  which  admiauoni  in  tbe  \ery  nest 


sentent*e,  he  iniiisis  thut  the  plaintiff  onght  !• 
I  be  barred  his  said  action,  although  it  is  statad 
in  the  bill  of  exceptions,  that  "  the  Minor|iiiH 
plead  sometimes  the  Englisli  hiws." 

Were  the  bill  of  exceptions  Ian  absurd  thaa 
'  it  is,  yet  I  should  Cfiutend,  that  the  gOTcrsori 
by  pleading  in  chief,  and  aubmitting  bis  caoH 
to  the  decision  of  an  £nglish  juryi  hna  pre- 
cluded this  Court  from  eu(|uiring  into  Um  on* 
ginal  jurisdiction.  Were  it  poHible  thai  tUi 
ground  should  fail  me,  when  supportad  by  so 
many  great  authorities,  yet  I  sbonHI  be  vcty 
easy  aMut  the  event ;  for,  as  an  action  of  tna- 
pass  cau  be  brought  in  England  for  iqjvMl 
abroad,  and  as  every  suliject  can  bria|f  Ibal  a^ 
tion,  and  as  governor  Mostyn  (liaing  a  anlffaet) 
must  answer  to  it,  I  have  no  donbt  bat  tba 
judgment  will  be  affirmed.  Shoidd  it  fat  rt- 
verseii,  I  fear  the  public,  with  too  much  Irslhg 
will  apply  the  lines  of  the  Roman  antirirt  oa 
the  drunken  Marius  to  the  present  occMion  i 
and  they  will  say  of  governor  Mostya, 
formerly  said  of  him. 

Hie  est  damnatua  inani  jodicto  ; 

and  to  the  Minorauins,  if  Mr.  Fabrigas 
be  deprived  of  that  satisfaction  in 
which  the  jury  gave  him, 

\i  tu  victrix  provincia  ploro. 

Mr.  Buller.  1  beg  hfave  to  tronbU  thf 
Court  with  a  few  woctis  bv  way  of  nrfy: 
and  though  Mr.  Peckham  has  thongfal  nl  H 
declaim  so  much  upon  the  particular  fads  rf 
this  cause,  yet  1  was  confident  at  finl,  and  da 
not  now  find  I  was  deceived  in  UiiokiMP,  i 
should  not  be  contradicted  in  what  I  said  abaat 
the  nroprii'ty  of  governor  Moat^n's  condnct  | 
that  he  nad  taken  every  precaution  that  a  sua 
in  his  situation  could  do,  bad  consnittd  SBsay 
persons  there,  ciiil  and  military,  and  Ihat  Ibcjf 
were  all  unanimous  in  advising  lbs  giyfcrosr  to 
do  what  was  done. 

The  first  objection  made  by  Mr.  Packfaam 
has  been,  that  Mr.  Mostyn  shouM  be  prcdnded 
from  contending  that  this  Court  hath  not  a  jn- 
risiliction,  because  be  has  submitted  to  tba  jn* 
risdiction  of  the  Court  in  so  many  '"t**s*^*^ 
during  the  whole  «>f  these  proceedings.  He 
has  stutefl  the  whole  proceedings  during  tba 
stages  of  this  cause,  by  which  he  supposes  Mr, 
M0SI3  n  hath  done  such  acts  as  shall  be  eon* 
fttrued  into  a  submission  to  the  jurisdiction  sf 
the  Court,  and  is  therefore  now  precluded  frsm 
entering  into  the  question.  Furthsr,  Mr, 
Peckham  has  insisted  u|M>n  it,  that  at  the  trial 
we  flid  wnmg  in  making  a  defence  ;  bocaoaSi 
if  we  meant  to  go  into  the  question,  whether 
tbe  Court  has  jurisdiction  or  not,  we  should  havf 
then  insihie«l  upon  a  n«m-suit,  and  not  goaf 
into  the  merits  of  the  cause.  1  do  not  appro- 
hend  any  of  the  cases  he  has  cited  will  cooif 
up  to  the  present :  and  as  to  the  differcai  pe- 
ruKls  of  the  canst*,  w  here  he  supposes  we  faavo 
t>ubmitte<l  fi  the  juris«liction  of  tbe  Court,  is 
this  Court  hath  no  jurisdiction  at  all,  1  do  nal 
know  how  it  can  then  ho  Mid  we  havo  iiihfiit* 
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led  to  it.  Styin^,  that  at  the  trial  we  ahoold 
have  inaiated  a|iOD  a  Don-autt,  ia  aayinff  we 
Bboald  haTe  ioatated  upon  what  we  coalo  not 
demand  ;  for  it  is  at  all  times  at  the  option  of 
Che  plailntifr,  whether  he  will  submit  to  a  non- 
aoit  or  not.  If  the  defendant  can  avail  himself 
of  the  objection  at  all,  it  mm!  be  by  entitNn§f 
himeelf  by  that  meana  to  a  Terdict ;  for  it  ia  in 
the  |)Ower  of  the  plaintiff  to  get  op  and  say,  I 
will  not  be  non-anited.  It  waa  impossible  for 
Us  to  insist  open  the  objection  in  any  Mher 
way  than  it  is  now  done :  the  objection  arises 
o«t  of  the  facts  of  the  caae,  and  what  was 

KDved  at  the  trial.  It  waa  there  proved,  that 
r.  Mostyn  waa  the  governor;  that  what  he 
did  wae  in  that  character;  and  therefore, 
nys  he,  these  facta  being  proved,  1  insist  I 
iam  not  answerable  in  a  conrt  of  justice  in 
England,  for  what  I  have  done  in  this  charac- 
ter :  therefore  the  olgection  would  have  been 
improper,  if  it  bed  come  at  any  other  time ; 
h  could  only  come  when  these  facts  appeared 
in  evidence  upon  which  this  objection  was 
founded.  As  to  the  many  cases  that  have  been 
cited,  I  believe  I  may  safely  give  this  general 
answer  to  them  all :  they  are  cases  where  an 
•etion  has  been  brought  in  a  court  in  England, 
far  a  tranaaction  arismg  in  Sngland,  but,  on 
aoeoont  of  a  diarter  or  statute,  the  hmsdiction 
cftfaeaoperior  court  has  been  excluded.  Where 
Unt  is  ao,  and  this  Court  has  a  general  super- 
imendent  jurisdiction,  but  it  is  taken  away  oy  a 
fartieoUr  tew,  in  auch  case  it  ia  necessary  to 
l^ead  to  the  jurisdiction:  but  when  the  qoea- 
tian  arises  upon  a  transaction  happening  in 
IbreigB  parts,  and  where  the  courts  or  Eufpand 
caaoot  Mve  aoy  controul  whatsoever,  suppose, 
ibr  ttataace,  in  France,  where  the  king  or  par- 
Hanent  of  England  can  make  no  bwa  lo  bind 
the  inhabitants,  it  is  just  the  same  as  a  court 
of  inforior  record  in  England,  where  it  holds 
plea  of  a  thing  done  out  of  thehr  jurisdiction. 
In  that  case,  ifit  appears  upon  the  proceedings 
that  the  cause  of  action  arose  out  of  the  juris- 
dietiona,  the  whole  proceedings  are  void ;  they 
are  coram  non  judice ;  and  an  action  will  lie 
agaiost  the  party,  the  officers  and  the  judges, 
m  what  is  done  under  them. 

In  this  case,  as  I  submit  to  your  lordship, 
the  question  is  the  same ;  because  it  is  not  on  a 
transaction  happening  within  the  limits,  or 
within  the  country  where  this  Court  resides  or 
has  a  jurisdiction,  but  on  a  transaction  arising 
in  foreign  dominions.  1  beg  leave  to  mention 
too,  that  if  these  cases  were  so  rery  general  as 
Mr.  Peekham  wishes  to  have  them  understood, 
k  is  not  possible  that  the  case  in  Latch,  or  the 
ease  iu  jLutwyche,  ever  could  have  existed ; 
beeanse,  if  it  was  to  hold  as  a  general  rule, 
that  where  the  cause  of  action  arises  out  of  the 
kmgdom  you  must  plead  to  the  jurisdiction,  it 
would  have  been  a  sufficient  answer  in  those 
eases  to  say,  it  was  not  so  pleaded.  In  the  case 
ia  Lutwyche,  there  was  a  plea  in  bar,  and  de- 
nrarrer  to  that  plea ;  but  it  appearing,  that  the 
caose  of  action  did  not  arise  in  this  kingdom, 
bmi  m  foreign  parts,  the  Court  agreed|  that  the 


loppoaition  and  quaint  legal  fictioo,  which 
otnerwioe  would  avail,  that  it  was  in  London  or 
England,  was  absurd,  and  the  plaintiff  could 
not  support  his  action.  It  was  the  same  in  the 
caae  in  Latch  ;  for  that  waa  not  on  a  plea  to 
the  jurisdiction,  but  the  objection  arose  long 
after,  and  in  a  aubsequeet  period  of  the  cause:* 
the  judges  there  agreed,  that  if  it  appeared  on 
the  record,  that  the  case  was  plainly  and'  evi* 
dentlvout  of  their  jurisdiction,  they  were  bound 
to  take  notice  of  it. 

Mr.  Peekham  has  divided  his  argument  into 
three  heads :  first,  whether  a  transitory  action 
is  capable  of  being  brought  in  England,  if  the 
cause  of  that  action  arise  beyond  the  seas :  se- 
condly, whether  the  plaintiff  is  capable  of 
bringing  such  action :  and,  in  the  third  phice, 
whether  the  defendant  is  a  proper  object  of  it. 
On  the  first  of  these  qoestiona  it  has  been  in* 
sifted,  that  an  action  of  false  imprisonment  is  a 
transitory  notion ;  and  some  caaes  cited,  where 
transitory  actions,  arising  abroad,  are  holden  lo 
be  maintainable  here.  An  action  of  folae  im- 
prtaonmentcertahily  iaatranaitdrTaction;  but, 
mr  lord,  the  cases  cited  from  18th  Co.  and  Co. 
lit.  vrere  not  caaea  of  aetion  for  false  imprison- 
ment, but  debt  upon  bond.  These  caaea  were 
wh^  the  law,  in  the  diflerent  oountriei,  waa 
the  aame ;  and  th^  therefore  eome  within  the 
diatinetion  laid  down  in  the  caae  before  lord 
Camden.  For,  where  the  law  of  the  different 
oonntriea  ia  the  aame,  thia  Court  may  bold 
plea ;  it  may  do  aa  much  iuatiee  as  the  foreiga 
oonrto,  and  can  be  inrolved  in  no  difficulty  witb 
respect  to  the  nilea  by  which  they  are  to  de- 
cide. But  in  the  caae  of  transaotiops  ariaing  in 
foreign  dominiona,  where  the  law  of  the  foreign 
conntrv  is  different  from  the  bw  of  this  king- 
dom, this  Court  has  no  way  of  informing  them- 
selves what  the  foreign  law  is,  nor  can  they 
know  what  rules  to  decide  by ;  and  therefore  , 
every  inconvenience  arises  against  their  enters 
taining  such  a  auit.  Mr.  P^ham  then  cited 
the  case  of  Parker  against  lord  Clive,  in  thia 
conrt,  and  observed,  that  there  never  waa  anj 
objection  taken  there,  that  the  action  would  not 
lie.  That  caae  ia  different  from  the  present. 
That  waa  a  case  between  Engliah  subjects,  and 
a  caae  that  waa  to  be  determined,  not  4>y  the 
law  of  the  East  Indiea,  (for  that  waa  not  set  up 
aa  a  defence,  or  at  all  intermixed  witb  the  case) 
but  by  the  law  of  Enghind  ;  and  therefore  is 
atin  within  the  distinction  I  have  laid  down 
and  endeavoured  to  support.  Then  the  second 
question  Mr.  Peekham  has  made  is,  whether 
the  plaintiff  can  maintain  this  action?  The 
plaintiff,  he  says,  I'a  not  an  alien,  but  a  natural- 
born  subject,  and  as.  such  he  owes  allegiance, 
and  ia  entitled  to  protection  ;  and  that  the  king 
of  England  can  protect  only  by  the  laws  of 
England,  and  therefore  thia  man  has  a  ri^ht  to 
bring  his  action  here.  The  proposition  will  it- 
self  shew  how  enormous  it  would  be,  ifit  were 
to  hold  in  this  caae.  How  ia  the  king  to  rule 
by  the  lawa  of  England  ?  Is  it  meaot  that  this 
case  is  to  be  determined  by  the  laws  of  Eng- 
land? If  i0|  that  would  be  injustice  in  the  inoat 
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gliriiiif  light;  because  it  would  be coiulfiDninif 
the  deteodaiit  by  one  law,  wht'o  he  was  bound 
to  regulate  bis  comluci  by  a  diflVrent.  Bui  it 
is  not  true  that  the  kiiiif  of^Ent^land  can  prulcrt 
by  the  laws  of  Eon^land  only  ;  ti»r,  in  other 
places,  a  transaction  must  be  tried  by  the  laws 
of  that  place  where  it  arises ;  anil  the  Lint;  can, 
in  other  places,  ((orern  by  other  la«s  than 
those  of  Eni{land :  and  I  contend,  this  question 
must  be  determined  by  sgcb  laws,  and  not  by 
the  laws  of  this  country.  Mr.  Pe(*kliani  lias 
then  insisted,  that  this  is  a  case  between  subject 
and  subject.  If  he  means  it  is  between  subject 
and  subject,  speakinjj^  of  the  kin|g^  of  Eni^land, 
it  is  true;  but  Fubrtifaa  is  nut  a  subject  of  this 
realm,  nor  subject  to  be  (^rerned  by  the  laws 
of  this  country,  and  therelbre  shall  not  avail 
himself  of  the  lawa  of  this  country.  The  case 
ID  8alkeld,  404,  was  then  cited,  where  the  Court 
of  Chancery  proceeded  ajfainst  a  foreif^ner ; 
and  the  reason  there  i^iren  for  so  doinff  is,  be- 
cause that  Court  acts  in  pcrtonam.  But,  m  v 
lord,  that  case  does  not  appear  to  be  at  all 
Ueoded  with  foreign  law;  uor  is  any  thing 
there  stated,  which  called  on  the  Court  to  «le- 
tcrmine  that  case  by  any  other  law  than  the 
koowD  lawa  of  this  country,  and  the  rules  of 
their  own  court.  The  case  in  the  4th  Insti- 
tute was  theu  endeavoured  to  be  distinguished 
from  the  present,  by  iusisting,  that  the  subject- 
matter  of  that  case  was  local:  but  tliat  answer 
cannot  hold.  If  it  had  been  an  action  in  a 
court  of  law,  the  aoswer  would  ha?e  been  a 
good  one  ;  because  an  action  of  dower  is  local, 
and  can  only  be  tried  in  the  county  where  the 
land  lies;  but  that  was  a  suit  in  Chancery, 
and  not  an  action ;  and,  as  is  said  in  the  case 
cited  from  Salkeld,  the  Court  of  Chancery 
don't  proceed  against  the  thing,  but  against  the 
person. 

Then  the  last  question  that  has  been  made  is, 
whether  the  defendant  in  this  case  is  the  proper 
subject  of  an  action?  My  lord,  Mr.  Peckbam 
has  obsenred,  I  said  the  goremor  was  absolute ; 
but  that  he  insists  is  impossible,  because  there 
is  no  person-who  could  delegate  such  an  autho- 
rity to  hiro  ;  that  if  he  denied  such  authority 
from  any  one,  it  must  be  from  the  king  ;  but  the 
king,  not  being  absolute  himself,  could  not  grant 
such  authority  to  Mr.  Musty n.  If  it  be  meant 
only,  that  the  king  ia  not  absolute  in  this  coun- 
try, f  most  readily  accede  to  the  proposition ; 
but  what  the  constitution  of  this  country  is, 
can  be  no  argument  to  prove  what  is  the  state 
or  constitution  of  Minorcj.  That  Minorca  i«f 
of  a  different  constitution,  and  is  governed  by 
different  laws  from  what  prevail  in  this  coun- 
try, is  stated  in  the  record  ;  which  reconi  is 
decisive  upon  that  point,  for  the  Court  cannot 
depart  from  it.  It  is  there  stated,  that  the  arra- 
val  of  ^>r.  Phillip's  is  subject  to  the  immedistc 
order  of  the  governor,  and  to  his  order  and  di- 
rection only ;  for  no  judge,  either  criminal  or 
civil,  can  interfere,  or  has  any  jurisdiction 
there,  unless  under  his  express  leave :  there- 
fore the  argument,  as  to  the  authority  or  power 
•f  the  king  here,  is  totally  foreiga  to  the  situa- 


tion of  the  governor  of  Minorcai  or  the  pawar 
or  jurisdiction  he  has  there.    Then  it  ia  midt 
it  does  nut  appear  on  the  record,  that  tha  dt^ 
fendant  ilid  act  as  judge.    This  also  must  ha 
decided  by  the  record ;  and  it  is  there 
that  the  defendant  was  governor,  and  ao        _ 
f{overnor  he  caused  the  plaintiff  to  ba  takca. 
impriaoned,  &c.      The   case  of    Duttoa    «l 
Howell  has  been  much  observed  upon,  aad  tha 
printed  reasons  given  iu  that  case  parlicolarij 
btatcil ;    but  I    do  not  perceive  the  case  bit 
been  diniingui^hed  from  (be  prcsenL     Home  if 
the  reasuns  alledued  fur  the  defendant  tlicfc^ 
are  iqmlU  strung  in  favour  of  the  prcscot  da- 
lenilani.     It  in  said,  there  never  waa  audi  aa 
action  insinlumeil  brfore;  and  if  a  govcnHr 
beyond  sej  be  chargt'd  here,  he  cannot  delcad 
himseir,  because  all  the  records  and  evidcaet 
are  there.     Mr.  i*eckham  has  not  breo  able  la 
produce  one  case,  in  which  such  an  action  as 
this  has  been  maintained  before.      Hat  ibn 
another  distinction   he   endeavoured  to  avail 
him^lf  of  is,  that,  in  the  case  of  DuUon 
Howell,  the  action  was  fur  an  act  done  in 
cil,  and  therefore  varieil  from  this  ease, 
cause  here  there  was  no  council  at  all.     I 
not  see  how  that  difference  will  at  all  avail  Mr. 
Peck  ham's  client.    In  the  first  place,  in  fiir- 
badoes,  there  was  a  council,  and  the  gmnm 
had  no  power  without  the  council ;  but  ia  that 
the  case  here?    In  Minorca,  there  is  no  eouaiil 
at  all;  and  therefore,  in  thia  case,  tha  go- 
vernor stands  in   the  ssme  situation   aa  dM 
governor  sod  council  of  Barbadoes.     Aa  la  thi 
necessity  of  pleading  in  abatement  to  lbajo» 
diction,  it  is  wery  obsiervable,  that  in  tho  caia  if 
Dutton  r.  Howell,  the  counsel  wlio  aripaed  ia 
that  case  do  not  venture  to  rely  upon  thai  ob- 
jectiou.     But  they  insist  further,  that  the  jnrii- 
diction  cannot  be  examined  in  the  Exchaqacr 
chamber,  because  both  the  statute  and  irrit  sf 
error  expressly  provide  against  it :  and  tboa- 
fore,  ny  they,  it  is  questionable,  srhttlicr  il 
can  be  insisted  upon  in  the  House  of  Lords: 
and  it  is  admitted  by  them,  that  a  qucHioa 
might  have  been  made  on  the  trial  of  an  iMUCt 
if  one  had  been  joined.    However,  that  qiNS- 
tion  was  gone  into  in  the  House  ol  Lonlat  and 
the  finsl  decision  of  the  cause  appcara  fian 
the  book  ;  namely,  that  the  judgment  in  that 
case  was  for  the  defendant,  and  that  the  acdoa 
could  nut  be  maintained.    Then  the  words  if 
lord  chief  justice  de  Urey,  in  this  preaenl  oauM^ 
upon  a  motion  for  a  new  trial,  have  bean  ninch 
relied  upon ;  and  his  lordship  is  made  la  ny. 
that  if  the  governor  had  secured  the  prcwnt 
plaintiff,  merely  for  the  sake  of  a  trial,  it  wanid 
be  a  different  affair.     In  this  ctoe,  1  apprehend 
it  would  be  quite  sufficient  for  me,  if  iIm  gi^ 
vernor  had  a  power  ot  committing  at  all  ;  for  if 
he  had,  that  is  sufficient  to  prevent  the  da- 
fendsnt's  lieing  a  irespssser  by  such  coouul- 
ment :   and  the  reasonableness  of  the  tine  fe 
which  he  was  committed,  would  be  a  very  dif- 
ferent question;   for,  if  the  governor  bad  n 
power  of  committing,   he  has   pursued  that 
power,  and  then  this  action  cannot  be 
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tained.  Tbe  next  case  that  hi^  been  cited,  is 
lord  Beilamoot's  case  in  Sd  Salkeld,  which  was 
an  action  against  a  go? ernor  for  what  he  did  in 
that  character :  hot  that  is  simply  a  motipn  fur 
#  trial  at  bar.  The  merits  of  tbe  case,  or  the 
propriety  of  the  action,  were  not  before  the 
Court,  or  at  all  entered  into ;  nor  was  any  ob- 
jection made  to  the  jurisdiction  of  the  Court ; 
and  where  a  thing  is  not  objected  to,  the  case 
can  ne?er  be  an  authority  on  the  point:  there 
is  not  one  syllable  said  about  it ;  and  therefore 
that  case  cannot  have  the  least  weight  whatso- 
CFer  respecting  this  question.  Then  Mr.  Peck- 
ham  cited  the  sUtute  of  the  ISih  of  William 
the  third :  but  that  was  admitted  by  him  to  ex* 
tend  only  to  criminal  prosecutions  at  the  kin^^'s 
suit,  and  therefore  can  ha?e  nothing  to  do  with 
the  present  question.  The  case  of  Conner 
against  Sabine  is  as  different  from  this  esse,  as 
Any  one  case  can  be  from  another.  There  the 
defence  was  put  upon  the  ground,  that  the 
pbintiff  was  amenable  to  a  court-martial.  The 
fact  turned  out  otherwise:  they  stated  a  limited 
jttri»idiction,  and  it  appeared  the  plaintiff  was 
not  the  object  of  that  jurisdiction.  Then  it  is 
•aid,  that  Minorca  is  not  a  military  camp,  but 
t^at  there  are  judges  both  criminal  and  ciTil. 
Here  again  1  must  ha? e  recourse  to  the  re- 
cord itself;  for  there  it  is  stated,  that  within 
the  arraval  of  St.  Phillip's,  where  this  trans- 
aetioo  occurred,  there  is  no  judge  either  cri- 
minal or  cifil ;  there  is  no  power  but  that  of 
the  ginrernor.  Mr.  Peckbam  observed,  that 
it  is  stated  in  the  record,  that  the  inhalMtants 
aometimes  claim  protection  from  the  law 
of  England,  as  well  as  the  law  of  Spain.  It 
is  ao  atated;  but  what  is  said  further? 
Not  that  they  ever  have  it  allowed  to  them, 
or  that  they  are  governed  by  it;  but  it  is 
expreaaly  stated,  that  they  are  in  general  go- 
verned by  the  law  of  Spam  :  therefore  tbe  re- 
cord does  not  prove,  that  the  people  in  Minorca 
are  governed  by  the  same  laws  as  the  people 
here ;  but  it  does  prove,  that  tliey  are  governed 
by  laws  which  are  totally  different,  and  that 
within  the  arraval  of  St.  Phillip's,  the  will  of 
the  governor  is  the  law.  Mr.  Peckbam  then 
attacks  the  veracity  of  the  record  with  respect 
to  the  different  districts  which  there  are  within 
the  iaiand ;  and  has  insisted,  that  though  in  the 
execution  of  process,  &c.  the  law-officers  may 
consult  the  governor,  or  inform  him  what  they 
are  going  to  do,  yet  that  they  are  not  bound  by 
law  to  do  so.  My  lord,  the  record  roust,  in 
these  respects,  also  decide  for  us.  It  is  there 
Slated  what  the  districts  are  ;  that  tbe  arraval 
of  St.  Phillip's  is  distinct  from  the  others ;  and 
that  no  magistrates  can  come  there,  nor  can 
any  process  be  executed  there,  without  the 
gorernor's  particular  leave.  Mr.  Veckham 
asks,  where  is  the  authority  that  enables  a 
goTemor  to  banish  an  innocent  man?  In  the 
first  place,  as  to  his  being  an  innocent  man,  it 
is  not  competent  to  this  Court  to  enquire  whe^ 
tber  he  was  innocent  or  not,  or  whether  the 
governor  was  strictly  justifiable  or  not ;  but  it 
IS  auffictent  to  prof  e,  that  the  governor  had  an 
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authority  to  imprison.  That  authority  appeaif 
upon  the  fttce  of  the  record ;  for  it  ia  theiw 
stated  that  he  was  ^vemor,  and  had  every 
power,  civil  and  mihtair,  and  that  all  he  did 
was  in  the  character  of  a  governor.  Theaa 
facts  being  proved,  I  submit  are  a  sufficient  bar 
to  this  action,  and  the  Court  cannot  go  into  tb« 
question,  whether  the  plaintiff  was  innocent  or 
guilty.  The  Isst  argument  that  has  been  reli^ 
upon  by  Mr.  Peckbam  is,  some  other  exprea- 
sions  of  kMnd  chief  justice  de  Grey,  in  th« 
course  of  this  cause ;  in  which  his  lordship  * 
said,  that  the  witnesses  must  have  been  mis- 
taken  in  the  account  they  gave  of  the  consti* 
tution  and  law  of  the  island.  Hereit  is  im- 
possible for  the  Court  to  go  out  of  the  record ! 
but  these  observations  of  lofd  chief  justice  da 
Grey  go  certainly  a  great  way  towards  proving 
the  impropriety  of  maintaining  such  an  action 
here  as  the  present.  If  the  account  given  hy 
lord  chief  justice  de  Grey  of  the  island  be  true» 
and  I  make  no  doubt  it  is,  the  consequence  ia 
this:  that  even  though  all  the  evidence  was 
obtained  in  this  cause  that  could  be  hadf 
though  peraons  were  called  as  witnesses,  who, 
from  their  situation,  and  the  denartmenta  they 
had  officiated  in,  were  moat  liltely  to  be  con« 
veraant  with  the  law  and  constitution  of  tba 
island ;  yet  that  all  the  acconnta  that  have  been 
given  are  imperfect,  erroneous,  and  unworthjr 
of  credit.  That  is  the  strongest  evidence  of 
the  impropriety  of  maintaining  such. an  action 
as  this  in  England.  For  if,  aa  lord  chief  jus* 
tice  de  Grey  aaya,  tbe  evidence  that  haa  been 
given  of  the  foreign  law  in  this  caae  is  not  tn 
be  relied  upon,  but  is  all  a  mistake ;  it  may 
happen,  ami  it  must  naturally  be  expected,  that 
in  every  case  which  is  brought  here  from  fo- 
reign dominions,  where  the  cause  of  action 
arises  abroad,  all  the  evidence  is  abroad ,  and 
the  Court  can  ffet  no  other  evidence  of  the  law 
of  the  place  than  the  loose  opinions  of  those  * 
who  have  occasionally  been  there ;  and  the 
courts  here  having  no  established  legal  mode  of 
obtaining  certificates  from  such  country,  pro- 
perly authenticated,  to  say  what  th^law  there 
IS,  the  same  mistakte  and  inconvenience  will 
arise. 

Therefore,  on  the  whole,  I  trust  the  Court 
will  be  of  opinion,  that  this  action  is  improper, 
and  ought  not  to  be  maintained  here. 

Lord  Mansfield.  Let  it  stand  for  another 
argument.  It  has  been  extremely  well  argued 
on  both  sides. 


On  Friday  the  27th  January,  1775,  it  waa 
very  ably  argued  by  Mr.  Serjeant  Glynn,  on 
tbe  part  of  Mr.  Fabrigas,  and  by  Mr.  Serjeant 
Walker,  on  behalf  of  governor  Mostyn :  but  aa 
no  new  cases  were  cited,  we  shall  proceed  to 
p^ve  the  Judgment  of  the  Court  of  King's- 
bencb,  which  was  in  substance  as  folk>ws : 

Lord  Mansfield.  This  was  an  action  fur  an 
assault  and  false  imprisonment  by  the  defen- 
dant upoo  tbe  plaintiff.    And  part  of  the  com^ 
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plaint  bfiiipr  for  Iniiiisliini;  him  fn>in  the  island  ;  jury  iminedialelv  to  have  ibiind  for  the  dcfci- 
of  Miiiurca  to  Carlli)it:i'iia,  in  Spain,  it  was  Hunt.  Why  f  There  are  thri^  reMOns  ghfm, 
veccNsurv  lor  the  |)laiiitiir  in  take  notice  in  the  ,  One  of  iheni  iniiaseil  upon  in  the  tint  anrunNat 
declarution  uf  the  real  |il:ice  whcie  the  cause  |  (hut  ahamloneil  to-ilay)  is,  that  the  plualtff  ii 
of  coni|ilaiut  arose;  uhich  he  hai  stattd  |ii  he  a  >]iiion|uin,  Uiru  id  the  i»land  of  Hioorat. 
at  Itliiiorca,  with  a  ridcUit  in  Londiin,  at  St.  j  Tn  dispoKe  of  that  ohjediuii  at  once,  I  thall 
Marv-le  Bnvr.  Had  it  not  been  for  that  par-  j  only  fsiiy  that  it  is  wi«ely  ahandoned  to-4bj. 
ticul'arity,  he  uii;;lit  have  stated  it  to  huve  heen  ',  A  AJiiK-npiin  ;  what  then  ?  Has  not  a  Mibjeel 
in  the  county  of  Middlesex  ;  hut  pni  t  «if  thi*  ;  of  the  kin^r*  horn  at  Minorca,  «■  good  a  right 
complaint  raakini;  the  locahly,  where  the  cuUM^  '  to  apply  to  the  kin'^*a  c«mri!i  ul'  justice,  m  ■ 
of  aclioii  arose,  necessary  to  he  stated,  heini;  a  ,  pepioii  horn  within  the  sound  of  liow-MI,  ii 
biuishnic-nt  fnun  Minorca  to  Cartha<;enaf  lit;  C'hc.ip^iile?  If  there  is  no  other  object  ion  to 
fttatesit  with  this  ri(/t7ir(Y.  Tothisdrclaraiion  -  him,  nuuld  that  nisike  any?  To  be  sure  not. 
the  defend  int  put  in  two  picas;  first,  Not  f>uili\ ;  '  Uut  ii  is  ahandoned,  w  1  shall  lay  it  out  of  tht 
and  then  he  pleads,  that  he  was  covcrnor  ol  ,  case. 

Minorca,  hy  letters  patent  from  the  cioun,  and  |  The  other  two  grounds  which  are  enfocad 
that  the  defendant  was  rai&in:;  seditinn  and  t  to-duy  are,  it'  1  tuke  them  rii^ht — hut  1  am 
mutiny;  in  consequence  of  which  he  did  ini-  •  under  st>me  ditiicnUiis,  UrauKe  they  are  such 
prison*  him  and  send  him  out  of  the  islaufl,  ;  pntposuiiuis  that  yon  may  ari^ue  B!|  Well  whc^ 
which  he  alledfi^s  he  had  an  authority  to  do,  '  iher  there  is  surh  a  court  existing  as  this  which 
for  that  sedition  and  mutiny  that  he  then  was  ;  I  am  now  sitting  in — the  lip»t  is,  tiiat  he  wu 
raising.  To  this  plea  the  idaintitf  does  not  j  gt»vernor  of  Minorca,  and  therefore  for  no  is- 
demur,  nor  does  he  deny  tliat  it  would  \m*  a  I  jury  whatsoeier  that  is  done  hy  him,  right  sr 


justification,  in  case  it  was  true  ;  hut  he  dintcs 
the  truth  of  the  fact,  and  puts  in  issue  whether 
the  fact  of  the  plea  was  true.    The  plea  avers. 


wrong,  can  any  evidence  he  heanl^  and  that 
no  action  ran  lie  against  him ;  the  next  is,  thai 
the  injury  was  d«ine  out  of  the  realm :    I  tbink 


that   the    assault   for   which  the  action    was,  these  are  the  whole  anionnt  of  the  question 
brought  arose  in  the  island  of  Minorca,  out  of  |  that  have  U-en  laid  before  the  Court.     Now 


the  realm  of  Kngland,  and  no  where  else.  To 
this  the  plaintiff*  has  made  no  new  asMgnment, 
and  therefore  hy  his  replication  he  admits  the 


to  the  first,  there  is  nothing  so  clear  as  that 
in  an  action  of  this  kind,  uhich  is  for  an  ss- 
sault  and  faUe  iinpriMonuient,  the  defeodaal, 


JocaHty  of  the  cause  of  action.     Thus  then  it  !  if   he   has  any  justilication,  must  plead  it; 

stood    upon   the  pleadings.      When   the  trial  j  and  there  is  nothing  ni(»re  ch*ar  than  that,  if 

came  on,  the  plaintiff  went  into  the  evidence  ot  '  the  Court  has  not  a  general  juriMliction  of  the 

his  case,  and  the  defendant  went  likewise  into  I  matter,  he  mu^t  pleati  to  that  jurisdiclkm,  and 


his  evidence.  But,  upon  the  part  of  the  de- 
fendant, evidence  different  from  any  fact  al- 
ledged  in  his  plea  of  justification  was  given; 
and  witnesses  were  calhd  (o  prove  that  the 
district  in  Minorca  oailcd  the  arraval,  where 


he  cannot  take  advantage  of  it  upon  thege* 
neral  issue :  I  therefore,  upon  that  yrouad,  at 
once  lay  out  of  the  ca<>e  every  thinir  teiative  to 
the  arraval ;  for  if  he  acted  as  a  judge,  it  is 
ayiionimous  to  a  court  of  record  :  and  though 


the  injury  complained  of  was  done,  was  not  j  it  arist's  in  a  foreij^n  conntry,  where  the  trch 
within  either  of  the  four  precincts,  hut  that  it  is  ,  nical  distinction  of  a  court  of  record  does  not 


in  the  nature  of  a  peculiar  lil>erty,  more  imme- 
diately under  the  |iouer  of  the  governor,  and 
that  no  judge  of  the  island  can  exercise  juris- 
diction then*  without  an  appointment  from  him. 
That  is  the  suhslance  of  their  evidence. 

The  judge  left  it  to  the  jurv  uptm  the  farts 


exiiil,  yet  if  he  sat  in  a  court  uf  justice,  and 
suhject  to  a  superior  re«  iew ,  it  is  wiiliin  the 
reason  of  the  law  of  Kngland,  which  says, 
that  shall  he  a  justification,  and  he  would'  if 
he  had  ucted  acconling  to  the  law  of  the  land, 
be  entitlt^l  to  a  justification  in  the  fact  that  is 


of  the  case;    and  they  found  for  the  plaintiff.  ,  complaineil  of;  hut  that  must  be  pleaded.     If 

The  defendant  then  t*'ndered  a  hill  of  excep-  ;  an  action  is  brought  agaiuNt  a  penon  who  is 

tlons,  upon  which  hill  of  exceptions  it  comes  ;  a  judge  of  record,  he  must  lay  it  before  the 

before  us.     And  the  great  difficulty  1  have  had  court,  hy  way  of  plea  and  justification,  that  be 

upon  both  these  arguments  is,  to  he  aide  cit'arly  i  was  a  judge.     1  don*t  lay  a  stress  upon  the 

to  comprehend  what  question  it  is  that  is  mcaiit  wonl  record,  hut  there  is  no  colour  upon  the 

seriously  to  l>e  hrought  before  the  Court  lor  '  evidence  that  he  acted  bh  a  judge  of  a  court 

their  judgment.    If  I  understand  the  counsel  for  .  of  justice;    therefore  eviry  thing  stated 


governor  Mostya  right,  what  they  ssy  is  thi^ :  i  lative  to  the  arraval,  which  is statt^il  in  the  bill 
the  plea  of  Not  Guilty  is  totally  immaterial,  ,  of  exceptions,  is  nothini;  at  all  to  the  purpose, 
and  the  plea  of  justification  is  totally  imma-  ;  The  first  point  that  I  shall  liegin  with  is  the 
terial,  for  it  appears  on  the  plaintiff's  own  '  sacredness  of  the  ptTMui  of  the  governor. 
ohewin;r  that  this  matter  arose  in  Minorca;  .  Why,  if  that  was  true,  and  if  the  law  was  so^ 
and  the  replication  to  the  plea  admits  it :  and  he  must  plead  it.  Tiiis  is  an  action  of  false 
it  likewise  appears  that  the  defendant  was  go-  .  imprisonment :  frinid  Jacic^  the  Court  has 
▼ernor  of  Minorca;  and  cs  the  imprisonment  jurisdiction,  if  he  was  guiliy  of  the  fact,  ha 
arose  in  Minorca  hy  the  authority  of  the  de-  ■  must  shew  a  special  matter  that  he  ilid  thb  by 
fondant,  the  judge  ought  to  liave  stopped  all  a  proper  authority.  What  is  his  pro|»er  au* 
tfidenoe   whilMererp  aitd  ha? e  directed  the  I  thority  ?  The  king's  commissioa  to  make  him 
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I^Temor.  Why  then,  he  oertainly  roust  plead 
It :  hot,  however,  1  will  not  nest  the  answer 
upon  that.  It  has  been  singled  out,  that  in  a 
colony  Uiat  is  heyond  the  seas,  but  part  of  the 
dominions  of  the  crown  of  England,  though 
actions  would  lie  for  injuries  committed  by 
ether  persons,  yet  it  shall  not  lie  against  the 

5o?emor.    Now  I  say/for  many  reasons,  if  it 
id  not  lie  against  any  other  man,  it  shall  a)ost 
emphatically  lie  against  the  governor.  In  eVery 

5 lea  to  the  jurisdiction,  you  must  state  a  juris- 
iction  ;  for  if  there  is  no  other  method  of  trial, 
that  alone  will  give  the  king's  courts  juris- 
diction. If  an  action  is  brought  here  for  a 
matter  arising  in  Wales,  you  must  shew  the 
jurisdiction  of  the  court  in  Wales:  and  in 
erery  case  to  repel  the  jurisdiction  of  the 
king's  co*yts,  you  must  shew  a  better  and  a 
more  pro|ter  jurisdiction.*  Now  in  this  case 
no  other  jurisdiction-j-  is  shewn,  even  by  way 
of  argument ;  and  it  is  most  certain,  that  if  the 
king^s  courts  cannot  hold  plea  in  snch  a  case, 
there  is  no  other  court  upon  earth  that  can  do 
it :  for  it  it  truly  said,  that  a  governor  is  in  the 
nature  of  a  viceroy,  and,  of  necessity,  part  of 
the  prifileget  of  the  king  are  communicated  to 
bim  during  the  time  of  his  government.  No 
criminal  prosecution  lies  against  him,  and  no 
civil  action  will  lie  against  him ;  because,  what 
would  the  consequence  be  ?  Why,  if  a  civil  ac- 
tion lies  against  him,  and  a  judgment  obtained 
lor  damages,  he  might  be  taken  up  and  put  in 
nrisoD  on  a  Capias  ;  and  therefore,  locally,  dur- 
ing the  time  of  his  government,  the  courts  in 
the  island  cannot  hold  plea  against  him.  But 
in  this  peculiar  case,  it  is  said  to  have  happened 
in  the  arraval.  Why,  it  is  stated  in  the  evi- 
dence, that  no  judge  can  sit  there  at  all  with- 
out his  leave.  If  he  is  out  of  the  government, 
he  leaves  it ;  he  comes  and  lives  in  England, 
iind  he  has  no  effects  there  to  be  attached: 
then  there  is  no  remedy  whatsoever,  if  it  is 
not  in  the  king's  courts.  But  there  is  another 
very  strong  reason  alluded  to  by  Mr.  Serjeant 
Glynn,  which  would  alone  be  decisive.  This 
is  a  charge  against  him,  which,  though  a  civil 
injury,  has  a  mixture  of  criminality  in  it:  it 
is  an  assault ;  which  is  criminal  by  the  laws  of 

*  As  to  this,  see  the  Case  of  the  hon.  Robert 
Johnson,  6  East,  583.  See  also  the  Case  of 
the  KJnIochs,  vol.  18,  p.  895. 

\  Spanking  of  lord  Mansfield's  judgment 
in  this  case,  Mr.  Butler  in  his  lung  disquisi- 
torial  note  to  Co.  Litt.  891  a,  says,  '*  wherever 
A  personal  injury  is  done  to  an  English  sub- 
ject abroad,  the  remedy  must  be  sought  in  the 
jurisdiction  where  the  cause  of  action  happens, 
if  it  is  subject  to  the  king^s  jurisdiction  ;  i(' 
the  king  has  no  jurisdiction  in  that  place,  this 
necessarily  gives  the  king's  courts  a  jurisdic- 
tion within,  which  it  is  brought,  by  the  known 
fiction  of  laying  the  venue  in  some  county  of 
England.  This  is  explained  by  lord  Mans- 
field with  his  usual  clearness  and  ability!" 
Mr.  Butler  refers  t^  Phillybrown  v.  Ryland, 
Stra.  634.  Lord  Raym.  1388,  and  8  Mod.  851. 


England,  and  is  an  abuse  of  that  nntbority 
given  him  by  the  king's  letters  patent  under 
the  great  seal.  Now,  if  every  thing  within  a 
dominion  is  triable  by  the  courts  within  that 
dominion,  yet  the  consequence  of  the  king'a 
letters  patent,  which  gives  the  power,  must  bo 
tried  here  ;  fornothing  concerning  the  seignio- 
ry can  be  tried  in  the  place  where  it  is.  In  tbo 
proprietary  governments  in  America,  they 
cannot  try  any  question  concerning  the  seignio- 
ry,  in  their  own  courts ;  and  therefore,  though 
questions  concerning  lands  in  the  isle  of  Man 
are  triable  in  the  courts  of  the  isle  of  Man,  yet 
wherever  there  is  a  question  concerning  tho 
seigniory,  it  must  be  tried  in  some  courts  in 
England.  It  was  so  held  by  the  chief  justice 
and  many  of  the  judges  in  the  reign  of  queen 
Elizabeth,  upon  a  question  arising  concerning 
the  seigniory  of  the  isle  of  Man.  Or  when- 
ever there  is  a  question  between  two  provinoea 
in  America,  it  must  be  tried  in  England  by 
analogy  to  what  was  done  with  respect  to  tho 
seigniories  in  Wales  being  tried  in  English 
counties  ;  so  that  emphatically  the  governor 
must  be  trie«l  in  England,  to  see  whether  ho 
has  exercised  legally  and  properly  that  autho* 
rity  given  him  by  the  king's  letters  patent,  or 
whether  he  has  abused  that  authority,  contrary 
to  the  law  of  England,  which  governs  the 
letters  patent  by  which  he  i^ appointed.  {It 
does  not  follow  from  this,  that,  according  to 
the  nature  of  the  case,  let  the  cause  of  action 
arise  where  it  may,  that  a  roan  is  not  entitled 
to  give  every  justiHcation  that  ought  to  be  a 
defence  to  him.  If  by  the  authority  of  that 
capacity  in  which  he  stood  he  has  done  right« 
he  is  to  lay  that  before  the  Court  by  a  proper 
plea,  and  the  Court  will  exercise  their  judgment 
whether  that  is  not  a  sufKcient  justification. 
In  this  case,  if  the  justification  had  been 
proved,  perhaps  the  Court  would  have  been  of 
an  opinion  that  it  was  a  sufficient  answer,  and 
he  might  have  moved  in  arrest  of  judgment 
afterwards,  and  taken  the  opinion  of  the  Court ; 
but  the  Court  must  be  of  opinion  that  it  is  a 
sufficient  answer,  and  that  the  raisings  mutiny 
in  a  garrison,  though  in  time  of  peace,  was  a 
reason  for  that  summary  proceeding,  in  takine 
him  up  and  sending  him  out  of  the  island.  I 
could  conceive  casts  in  time  of  war,  in  which 
a  governor  would  be  justified,  though  he  acted 
very  arbitrarily,  in  which  he  could  not  be  jus- 
tified in  time  of  peace.  Suppose  in  a  siege,  or 
when  the  French  weregoinij  to  invade  Minorca, 
suppose  that  the  governor  should  think  proper 
to  send  a  hundred  of  the  inhabitants  out  of  the 
island,  and  that  he  did  this  really  acting  for  the 
l)est :  or  suppose,  upon  a  general  suspicion,  he 
should  take  people  up  as  spies:  '«%hy,  U|>on 
proper  circumstances  laid  before  the  Court  for 
their  judgment  and  opinion,  it  would  be  very 
fit  to  see  whether  he  had  acted  as  the  governor 
of  the  garrison  ought,  according  to  the  law  of 
England  and  the  justice  of  the  case.  But  it  is 
said,  if  there  is  a  lawxin  the  garrison,  or  if  he 
acts  as  the  Spanish  governor  might  have  done 
before,  how  is  that  to  be  knowu  beref — How  F 
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fVhy,  there  are  ways  of  knowinic  foreign  lawf 
ts  well  as  our  own,  but  in  a  diflerent  manner: 
h  roust  be  |>ro?ed  mn  a  fact,  and  in  that  shape 
the  court  must  assist  the  jury  in  findings  out 
what  I  be  law  really  is.  Snp|iose  there  is  a 
French  settleroeut  (ihere  is  a  case  in  point  of 
the  sort  1  niu  statanf^)  wbirh  depends  u|M>n  the 
Custom  of  Paris ;  why,  we  must  receive  wit- 
Deases  with  reifard  to  it,  to  shew  what  the 
custom  is,  just  as  you  receive  tvidence  of  a 
Custom  with  respect  to  trade. 

The  judges  in  the  courts  of  England  do  de- 
termine all  cases  that  arise  in  the  idantations, 
all  cases  that  arise  in  Gibraltar  or  Minorca,  in 
Jersey  or  Guernsey,  and  they  must  inform 
themselves  by  havinj?  the  law  stated  to  them. 
As  to  suflfn^estions  with  regard  to  witnesses,  the 
plainiifT  must  prove  hii  case,  snd  the  court 
must  take  care  that  the  defendant  is  not  sur- 

t liked,  and  that  he  has  a  fair  opportunity  of 
ringing  bit  evidence,  if  it  is  a  case  proper  in 
ether  respects  for  tbe  jurisdiction  of  the  court. 
There  may  be  some  cases  arising  abroad, 
which  may  not  be  fit  to  be  tried  here ;  but  that 
cannot  l»e  the  case  of  a  governor  injuring  a 
nan,  contrary  to  the  duty  of  his  office,  and  in 
violation  of  the  trust  reposed  in  him  by  the 
king's  commission.  If  he  wants  to  send  for 
witnesses  to  prove  his  justification,  and  applies 
to  the  court,  they  wilt  do  what  this  court  did  in 
A  case  of  a  criminal  prosecution  which  arose 
in  Scotland.  This  court  forced  the  prosecutor 
([and  would  have  put  off  the  trial  from  day  to  day 
if  he  had  not  submitted  to  it)  to  sufiier  tlie  wit- 
nesses to  be  examined  by  a  commission  where 
the  cause  arose,  who  could  not  be  compelled  to 
come  here.  The  court  obliged  them  to  come 
into  these  terms ;  or,  if  they  did  not,  it  is  a 
matter  of  course,  in  aid  of  a  trial  at  law,  to 
apply  upon  a  real  ground,  and  not  upon  a  ficti- 
tious pretence  of  delay,  to  a  court  of  equity  to 
Iiavo  a  commisttiun  aud  injunction  in  the  meau 
time;  and  the  court  will  cerlaiuly  take  care 
that  justice  shall  l>e  done  to  the  defendant  as 


well  as  to  the  plaintiff,  who  must  come  with 

witnesses  to  prove  hifi  case:  and  therefore,  in 

every  light  in  which  I  see  this  matter,  it  holds 

emphatically  in  the  case  of  a  governor,  if  it  did  ! 

oot  hold  in  respect  of  any  other  man  wiihin  |  Saliine,  and  heuas  verv  ably  defendeil.     No- 

the   colony,  province,  or   ga.THon.      But  to  !  body  thouuht the  action  ilid  not  tie  aKainat  bin. 


give  damages,  they  cannot  gifC  reMralaOB, 
they  cannot  punish,  they  caniHH  bold  plaa  in 
any  way.  Wherever  oomplainta  have  ham 
before  tbe  king  in  oooncil,  it  haa  been  witb  • 
view  to  remove  the  governor ;  it  baa  been  witb 
a  viei*  to  take  tbe  commissioa  fran  bim  wbiob 
be  held  at  the  pleasure  of  the  crown.  Bat 
sappaae  be  holds  nothing  of  tbe  crosm,  Mp* 
pose  hb  government  is  at  an  end,  and  tbat  be 
is  in  England,  they  have  no  jurisilictiQO  la 
make  rejNiration  to  the  party  mjured;  tbey 
have  no  jurisdiction  to  punish  in  any  ahnpnthe 
man  that  has  committed  the  injury  :  bow  can 
the  arguments  be  supported,  that,  in  an  cvpira 
so  extended  as  tlii%  every  governor  in  otcrj 
colony  and  every  province  lielonging  to  iba 
crown  of  Great  ISriuin,  shall  be  alMolnlcly  de- 
spotic, and  can  no  more  be  called  ii|  qmalian 
than  the  king  of  France?  and  this  after  ihtn 
have  lieen  muhitudes  of  actions  in  all  our  me- 
mories against  governors,  and  nobody  bat  ham 
ingenious  enough  to  whisper  then,  tbal  tbey 
were  not  amenable. 

In  a  case  in  Itelkeld,  cited  by  Mr.  PMfchaait 
there  was  a  motion  for  a  trial  at  liar  in  an  ac- 
tion of  false  imprisonment  against  tlie  go? emar 
of  New- York  ;  and  it  waa  desired  to  be  a  trial 
at  bar,  because  the  Attorney  General  waa  la 
defend  it  on  the  part  of  the  king, «  bo  had  taken 
up  the  defence  of  tbe  govenHir.  Tbat  cast 
plainly  shews  that  such  an  action  existed  ;  tbe 
Attorney  General  hnd  no  idea  of  a  gutemor^ 
being  above  the  law.  Justice  Powell  aayt»  in 
the  case  of  Way  and  Yally ,  iu  6  Modem,  tbat  an 
action  of  false  imprisonment  had  been  brought 
here  against  the  governor  of  Jamaica  lor  an 
imprisonment  there ;  and  the  lawa  of  the 
country  were  given  in  eviilence.  Tbe  gover« 
nor  of  Jamaica  in  that  case  never  tbougkt 
that  he  was  not  amenable.  lie  defended  biaa- 
soif.  lie  shewed,  I  suppose,  by  the  lawa  of 
the  country,  an  act  of  tlie  assembly  wbicb  justi- 
fied that  imprisonment ;  and  the  court  received 
it,  to  be  sure,  as  they  oucht  to  do.  Wbaicrer 
is  a  justitiniion  in  the  place  where  the  thing  it 
done,  ought  to  be  a  jiifstiticatiou  where  tbe  case 
ib  tried.  I  remember  (it  was  early  in  my  time; 
I  \«aH  counsel  in  it)  an  action  against  gOFemer 


make  questious  u|ion  matters  of  settled  law, 
where  there  have  licen  a  r.urnbcr  of  actions  dr- 
teruiindd,  which  it  never  Ct;tcred  into  a  man's 
head  to  dispute — to  lay  donu  in  an  English 
ctnirt  of  justice  such  monstrous  propositions  as 
that  a  governor,  acting  hy  virtue  of  letters  pa- 
Cent  under  the  threat'  seal,  can  do  what  he 
pleases;  that  he  is  accountable  only  to  tSod 
and  bis  own  conscience — aud  to  maiiitain  here 
tbat  every  governor  in  eiery  place  can  act  ab- 
aolutely ;  that  he  may  S|>oil,  plunder,  affiK't 
their  bodies  and  their  liberty,  and  is  account- 
able to  nobody — is  a  doctrine  not  to  be  main- 
tained ;  fur  if  he  is  not  accouutahip  in  this 
court,  he  is  sccountable  no* where.  The  king 
in  council  has  no  jurisdiction  of  this  matter ; 
ihey  cannot  do  it  in  any  shape  i  they  cannot 


He  was  vfovcnior  of  (jiliraliur,  and  he  barely 
contirincd  the  centeiice  of  a  court-martial, 
which  tried  one  ot  the  train  of  artillery  by 
martial  law.  Governor  Sabine  afiirmeif  the 
seuteiicc.  This  plaiotiH'  was  a  carpenter  io  tbe 
train.  It  wp.M  provpil  at  the  trial,  that  tho 
tradesman  that  folloi^ed  the  train  were  nut 
liable  to  martial  law  ;  the  court  were  of  tbat 
opinion  ;  and  therHbre  tlie  defendant  was  guilty 
of  a  trespass  in  ha'  int;  a  share  in  that  sentence 
which  punifilipd  him  by  shipping.  There  ii 
another  case  or  two,  but  thev  don't  occur  to 
me  at  pres«'nt. 

l^>t  us  see  now  what  the  next  objection  is, 
with  re^i^rd  to  the  mailer  ari&insf  abroad ;  and 
that  is  a  general  objection,  tliut  as  ih«  mailer 
aroie  abroady  it  cannot  be  tried  bere  in  £ii|^ 
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laiHi«  There  is  a  formal  dittioctioB  that  pre- 
▼ailt  in  our  courtf ,  and  likewise  a  substantial 
€Hie  as  to  the  locality  of  trials.  The  substantial 
distinctioo  is,  where  the  proceeding  is  in 
rtm^  and  where  the  effect  of  the  judgment 
cannot  be  had  if  it  is  laid  in  a  wrong  place. 
This  is  the  case  of  all  ejectments  where  pos- 
session is  to  be  delivered  by  the  sheriff  of  the 
<x>untj  :  and  as  trials  here  are  in  particular 
counties,  the  officers  are  county  officers ;  there- 
fore the  judgment  could  not  have  effect  if  it 
was  not  hiid  in  the  proper  place  and  in  the  pro- 
per county.  But  there  likewise  is  a  forrosi 
distinction,  where,  perhaps,  complete  justice 
oould  be  done,  let  it  be  laid  in  whst  county  it 
might ;  that  is  mere  matter  of  form  as  to  cases 
that  arise  within  the  realm  :  but  even  with  re- 
gard to  matters  that  arise  out  of  the  realm,  to 
he  sure  there  is  a  distinction  of  locality  too ; 
for  there  are  some  esses  that  arise  out  of  the 
realm,  thst  ought  not  to  be  tried  any  where  hut 
in  the  county  where  thev  arise,  as  the  case  al- 
luded to  by  seijeant  Walker.  If  there  is  a  sort 
of  fighting  in  France  between  two  Frenchmen, 
and  they  happen  both  casually  to  be  here,  and 
an  action  of  assault  is  brought  by  the  one 
against  the  other,  which  charge  a  crinoinality 
too,  that  it  is  done  against  the  king's  peace; 
and  the  laws  and  customs  of  England ;  in  that 
case  it  may  be  a  very  material  question  whe- 
ther that  could  be  mamtained  here :  for  though 
it  is  not  a  criminal  prosecution,  yet  it  has  thst 
sort  of  criminality  that,  perhaps,  without  giving 
mn  opinion,  it  ought  to  be  tried  by  the  laws  of 
that  country  where  both  parties  are  subjects ; 
it  may  be  a  substantial  objection  of  locality.  So 
likewise,  if  it  Is  concerning  an  estate  in  a 
foreign  country,  where  it  is  a  matter  of  title 
and  not  of  damages,  it  may  be  a  substantial 
distinction.  There  is  likewise  a  question  of 
form,  and  that  arises  upon  the  trial ;  for  trials 
in  Eugland  being  by  a  jury,  and  the  kingdom 
being  divided  into  counties,  and  every  county, 
in  respect  of  trial,  considered  almost  as  if  a 
separate  kingdom  or  principality,  it  is  absolute- 
ly necessary  that  there  should  be  some  county 
where  the  action  is  particularly  brouffht,  that 
there  may  be  a  process  to  the  sheriff  of  that 
county,  to  bring  a  jury  from  thence  to  try  it; 
and  that  is  matter  of  form,  which  goes  to  all 
cases  that  arise  abroad.  But  the  law  makes 
a  distinction  between  transitory  actions  and 
local  actions.  If  the  matter  which  is  the 
cause  of  a  transitory  action  arises  within  the 
realm,  it  may  be  laid  in  any  county ;  the  place 
is  not  material:  and  if  an  imprisonment  in 
Middlesex,  it  may  be  laid  in  Surrey;  and 
though  pruved  to  be  done  in  Middlesex,  the 
place  not  being  material,  it  does  not  at  all  pre- 
vent the  plaintiff  recovering  damages :  for  the 
place  of  transitory  actions  is  never  material. 
But  where,  by  particular  acts  of  parliament,  it 
is  made  so,  as  in  the  case  of  churchwardens 
and  constables,  and  other  cases  that  reouire  the 
action  to  be  brougrht  in  the  county  ;. there,  by 
the  force  of  the  act  of  parliament,  the  objection 
as  fiital :  but  otherwise  it  must  be  laid  in  any 


connty  in  EttglAnd,  let  it  be  done  where  it  will : 
the  parties  bad  an  opportunity  of  applying  tft 
the  court  in  time  to  change  the  venue.  But  if 
they  go  to  trial  without  it,  that  is  no  objee- ' 
tion  ;  and  all  actions  of  a  transitory  nature  thai 
arise  abroad  may  be  laid  as  happening  in  an 
English  county.  But  there  are  occasions  whidi 
make  it  absolutely  necessary  to  state  in  the  de^ 
claraiion,  that  it  really  happened  abroad ;  as  in 
the  case  of  specialties,  where  the  date  must  be 
set  forth.  When  an  action  is  brought  upon  a 
specialty  which  bears  a  date,  if  that  specialty  is 
set  out,  or  if  oyer  is  prayed  of  it,  by  which  the 
plsce  where  it  was  made  must  appear;  if  the 
declaration  states  it  to  have  been  made  at  W«rt> 
minster,  in  Middlesex,  and  upon  producing  the 
deed  it  bears  da£e  at  Bengal,  there  is  a  vanance 
between  the  deed  and  the  declaration,  which 
makes  it  appear  to  be  a  different  instrument.  I 
don't  put  tne  case,  though  there  are  some  in  the 
books  that  seem  to  me  to  have  confounded  the 
statute  of  the  6th  of  Richard  the  second,  there- 
fore I  don't  put  the  objection  upon  the  6th  of 
Richard  the  second ;  but  it  goes  singly  upon  this : 
if  you  don't  ststethe  true  date  or  true  description 
of  the  bond,  it  is  a  variance.  What  does  the  bw 
in  that  case  ?  (and  it  has  done  it  lor  handreda 
of  years)  Why,  the  law  invented  a  fiction,  and 
has  said,  '*You  shall  set  out  the  descriptioB 
truly,  and  then  give  a  venue  only  for  form  for 
the  trial;  videltcet^  in  the  county  of  Middlesex, 
or  any  other  county  you  please."  Did  any 
judge  ever  think  that  when  the  declaratioD 
said,  in  fort  St  George  in  Chespside,  that  the 
plaintiff  meant  that  it  was  in  Chespside  ?  No  ; 
It  is  a  fiction  in  form :  every  country  has  its 
forms :  it  is  for  the  furtherance  of  justice  that 
these  fictions  were  invented ;  to  get  rid  of  for- 
malities ;  to  further  and  advance  justice.  TIria 
is  a  certain  rule :  you  never  shall  contradict 
the  fiction  so  as  to  defeat  the  end  for  which  ri 
was  invented,  but  you  may  contradict  it  for 
every  other  purpose.  Now  this  fiction  is  in- 
vented barely  for  the  mode  of  trial ;  to  every 
other  purpose  you  shall  contradict  it,  hot  not 
for  the  purpose  of  saying,  You  shall  not  try  it. 
It  is  just  like  that  question  that  was  long  agi* 
tated  and  Ibally  determined  some  years  ago, 
upon  a  fiction  of  the  teste  of  writs  taken  out  in 
the  vacation,  which  bore  date  as  of  the  last  day 
of  the  term.  That  is  a  fiction  of  the  Court. 
You  never  shall  contradict  that  fiction,  and  ge 
into  the  truth  of  the  case,  to  destroy  the  wnt, 
and  shew  it  a  bad  writ.  Why  ?  Because  the 
Court  inventeil  the  fiction  to  make  the  writ 
good,  for  the  furtherance  of  justice,  that  it  may 
appear  right  in  the  form  ;  but  for  every  other 
purpose  in  the  world  you  may  contradict  it.  I 
am  sorry  to  observe  there  are  some  sayingi 
which  have  been  alluded  to,  inaccurately  taken 
down.  Perhaps  there  were  short- hand  writers 
in  those  days,  as  there  are  at  present,  who  mis- 
take every  word  they  hear,  and,  being  unaUe 
to  correct  it,  have  printed  it  improperly  :  but 
to  say,  that  as  men  they  have  one  way  of^think* 
ing,  and  as  iudges  they  have  another,  n  an  ab* 
siirdity.    Noj  they  meant  to  support  the  flo» 


:f  <^i:i:OE  IIL 


Action  for  Fahe  Imprisonmad'-^ 


[sas 


•      iMi 


J  iMil  ii#aiiii»i  fe 
iw«Mfiiii|;  If*  r. 
t    Vii«    ti    Iti 

Iti     It 


iw-  «r  two  lo  ibew  that 
Tbt-^e  M  a  caie  in  6 
uic  HanuKf-  The 
ibe  6KitfiA%n\  becainr 
iiiu  A  f  ur  %i  iHifrtio  the  East 
jki-.f  d  L^jyuiii.  iL  Mcvti  a  \^iiA.  L(K>n  de- 
ai>ii*r^  i.i»  u.H««nHit  «*•.  tbai  the  biiml  ap- 
^«f^  II  im%*  HM?L  v«j^  aD*!  4eli«ere«l  at  turt 
^  '•t«ii  I  It  iit»  L.A*i  Ibdi^,  mot)  thcrelore 
tiA*  u«*'  iiMii*  IT  M«^«  :  fcbd.  b\  i4ri««<|ueoce, 
ti«*  •••  •  -.^■rfii'rf  «iii.  -  :  tf'  ba«e  b«-fn  fif  a  IkumI 
tiM'"  .1  r  ••'-  ^'  !><«•  »  <r.  tti«*  K4*tl  Indies, 
*;  :i  iMii.iiii  «L  .u*  r«#o;."v 'jf  WifMlcaex,  iir 
i;   'u':!   k  vci't  «"   ^artvii  iti  ly^u'loii ;    and  of 

liA^-   iftfi'   w»i   :*•«   »K'i^  (  ourt.     Ynu  sre 

«r'»  iiii*  •:»*  i»  k*u^.  but  I  «dl  fttate  it  IWifii 
Mui«n«r«  irni  .  Ksu-r*  'I  ift  r«-fK*rieil  more  truly ; 
J  iii*-.i  .b  a'^^  lUiib'Hi'f.  1«'|2.  TiipreitiS 
«V4if«.  I'M  r  >^|«ar»4|  hy  the  declaration, 
III  <t^  i«<ii<  «h»  ii«'J»-  ai  l>MM|fin,iii  the  iiard 
o*  '  ii^r;.  I.  fri!M  ".f'l  ih*-  iMiiid  was  Mft  out, 
febT  1-  «,t^-ftf»^  r««a  !;.«■  I^ri*  of  it  to  be  dateil  at 
%\0n  *>m  t^^^'*^  Iff  iVir  K i«t  liwlien  I'tif?  de- 
Ut^^r  •  »^#>«4«'tl  lilt-  ^arianre  in  nhatemrot,  ainl 

i.rf  iU^iHirrrd,    and   it    Man    hehl  hnil ; 

r<fiirt  »<■•'*,  that  it   woidd   have  ht^n 


jection.  Why  then,  it  dl  •momtt  to  tbk: 
that  where  tlie  action  i«  mlMtBBtially  fueh  a 
one  89  tlie  (*ourt  can  hnM  plea  of,  at  the  Moda 
of  triji  1%  by  jury,  and  aa  they  mutt  be  eaUed 
to^eihiT  by'prucm  directed  to  the  aheriff  if 
the  cfiiinty,  matter  of  form  ia  added  to  the  fie- 
tiun,  to  Hay  it  in  in  that  county ;  aod  tbcB  the 
whole  of  the  iiM)iiiry  it,  whether  it  ii  an  actiea 
that  ouieht  to  be  tnainiained.  But  can  it  ba 
doubted,  that  art  ions  may  be  maintained  beie^ 
lint  only  ujinn  cmitractii/which  follow  the  per* 
poiiK,  ImK  for  injuries  Aoim  by  luhject  to  anbjcct ; 
eopecinllv  fur  injuries  where  the  whole  tbat  ii 
prayed  is  a  rrpanition  in  daniai;[ei,  or  aatiafac- 
tion  to  be  inaili*  by  prorem  a;^iD»t  the  peraan 
or  his  fffeclH  ui'ihni  the  juriifliction  of  tbi 
C'onrt  ?  We  know  it  is  withiu  every  day'a  ex- 
IH'iience.  I  was  eiiibarraaseil  a  great  while  Ii 
find  out  wlieiher  it  was  really  meant  to  make 
a  «|iiikiion  of  ii.  It  ii  so  in  sea-batteriea;  bat 
iN  II  t(»  be  supposed  that  the  judn^e  thuu|^ht  it 
liBpiMrned  ill  C'heapside,  when  the  party  profCi 
wh«*re  the  placr  was?  in  sea- liatteriM,  tba 
pIainiin'ori«'n  la\B  the  injury  i»  have  lieen  dOBi 
in  Middlesex,  ami  thru  proves  it  to  be  done  i 
thousand  lea^ueH  distant,  on  the  other  side  of 
y^,  it  i«i'l  at  Fori  St.  fH-or|;e  in  the  Katt    ilie  Ailauiir.    Tiiere  are  cases  of  offeDCCi  an 


f^H.i^*,  I'l  wii,  at  l/aiilon,  in  the  w«rd  ol 
l.b*'ap.  \y  hat  was  the  objeriion  there  ?  Why, 
«hr^  had  liiid  it  fnUelv.  1'hey  had  laid  ll'ir 
Wmil  as  ruaile  at  l^iiHlon.  The  bond  is  pro- 
duned,   and   appi  ars   to   be   made  at   a'nothfr 

Clact :  that  in  a  variance.     You  must  take  the 
nnd  at  it  is.     Then  how  do  ynu  ^pt  to  trial  ? 
Why,  intriNlure  a  fiction,  and  the  formality 

■  ■ 

Kives  you  the  trial  in  that  conntv  by  the  vide- 
dwf/^  anil  the  InmhI  is  truly  ilescrilieil.  A  case 
VI  a«  «pioti'd  from  l«atfdi,  and  a  case  from  fjiit- 
ivy*  hr,  on  the  former  ari^ument ;  hut  I  will 
mention  a  case  ponterior  in  point  of  time,  where 
the  i'onrt  ItNik  it  up  ii|mmi  the  true  i^iound, 
where  Iwitb  theMT  eas(*s  were  citeil,  and  no  re- 
gard At  all  wns  paid  to  them  ;  and  that  is  the 
rase  wf  l*aik*'r  and  Oook,  10  MtNlern  965. 
This  was  nil  action  of  covenant  uptm  a  dt*e«l 
indentfd.  It  was  ohji-cleil  to  tlie  declnrnlion, 
thai  the  deft-ndaut  i«  said  in  the  drelaration  to 
cuiitiiilieal  KortKt.  (lecHii^e  in  ihi-  Ka*.t  Inilies; 
ainl  ii|MUi  the  oyer  ol  the  dei  d  it  biaii*  <la(e  ut 
I**orl  Nt.  l0«*or(;e;  and  therefoie  the  r'oijri,  us 


the  hl^h  seas,  where  it  is  uf  necessity  to  laj 
in  the  decliratiim.  that  it  was  done  opon 
the  hiu'h  s«>as ;  as  the  takiiii;  of  a  ship  aa  a 
prize.  A  case  of  that  sort  occurs  to  my  me* 
niory : — the  reavm  I  remember  it  is,  hceaiue 
there  was  a  ipiestion  ali'iut  the  juriadictian. 
Thire  likew  ise  w  as  an  action  of  that  kind  bcfbce 
lord  rhii'f  iiistire  iiCe,  and  another  before  me,  in 
which  I  quiiteil  that  deiermi nation,  to  shew  tbat 
when  the  lords  cominissiimers  of  prizea  have 
Iffyeii  jud:;menl.that  iaconchiMve  in  the  action  ; 
and  likewise,  wlien  they  ha%e  ifiven  jiid|pneBty 
it  't%  conclusive  as  to  the  costs,  whether  ibey 
hut  e  ;riven  cosIn  or  not.  But  how  is  that  actiaa 
1.11(1  i*  1 1  is  necessary  to  lie  laid,  that  his  ahip  waa 
taken  or  seized  on  ilie  lii::li  aeas,  icidtticett,  in 
tMie:i|»Mde.  Now  is  it  seri«iisly  contended,  tbat 
lliejiid;;e  and  jury,  and  coimsi'l,  who  tried  tbt 
cause,  fiiucictl  ili.it  ship  was  sailioi;  in  Cheap* 
side?  No;  it  i*>  plain  ^en^c;  the  ship  WM 
lakcn  upon  ilu*  )ii^h-.>ieaK,  tor  which  an  actiflQ 
lies  in  Kiiiflnnd ;  and  >iMi  .vay  in  Theapaide^ 
whirh  is  s;i\  iii«;  iki  more  ihan  that,  1  pray  tlui 


was  pie|eiid«*il.  had  no  jiiriMliiiion.  L:iii  h,  action  may  he  trii  d  in  l.oinlon;  it  is  plainly 
I'ol.  4.  Lutwyche,  .'i'i.  I^ud  rhiH  |ii*tii-i-  I'nr-  {  nndcr:«io(Hl :  lint  il  \oii  olfer  reastins  of  laot 
ker  said,  that  an  acliiHi  will  Jir  in  Kn^ljiid  ,  contrary  to  lite  tniili  of  the  case,  there  ia  BO 
li|HHi  a  ilriil  flaled  in  forei|;ii  parts,  or  i-|*f  ilif  \  «>nd  of  tin*  einlMrrns^ineiit.  .\t  the  last  sittingl, 
party  can  have  no  reiiiidy  ;  hni  ihffi,  in  ihi*  |  there  were  two  nciioiis  hnniulit  hy  the  Arme* 
declaratiiNi,  a  plare  in  I'ln^fland  iiiiisl  he  iiU  I  iiiaii  inercli.iiil*(  for  assaults  nnd  trespass  in  tbo 
leiltfed,  f§iu  t'oftni.  Ifi'iierally  aiieakmif,  llii>  Must-lmlies,  and  they  are  very  stronj^  antho* 
deed,  ii|Hiii  the  o\rr  ol  it,  iiiiisi  In-  fniiHisii  ut  iiiii-s.  S'lj^ant  (tlyiin  said,  that  the  defendant, 
Willi  the  declaration;  hut  iii  IheM*  i-iisi-i,  yjm/i- |  !Mr.  VcreKl,  was  ably  assisted.  So  he  waa; 
trr  nftitultttrm,  if  llii*  inronsikliiK  y  1m*  ,ih  little  j  and  by  men  who  would  have  taken  the  objec* 
as  ptiSMlde,  not  lo  1h*  lei'.-iiih  il :  hh  lure,  ilir  j  tion,  it  thry  thuu:;ht  il  had  l>een  maintainable: 
conirnct,  Umik  of  a  vo\iiL.'f  whhli  wia  to  he  '  iiiid  that  was  atirr  tins  case  had  bi'cn  ar^iied 
|ierforined  lifiiii  l''oit  St  (•■(•lui  in  (iii>ii  tin.  niice  ;  yet  tlie  coiiii*>rl  iliil  not  think  it  could 
tain,  dors  import,  that  l''i.ii  Nt,  (•riiifrr  i«  ilil .  '  he  Mippnitid.  iMr.  \cietst  would  have  been 
leriiil  tiom  tiiviit  nnlaio  ..ml  .i|i«<r  iitliiii!^  ,  |jl.iil  In  li.in*  iiiadt*  (lir  ttl-j.-t  lion  :  he  Wuuld  not 
time  to  coiisidei  ol  ii,  in  llilny  in  in  ilie  pljiii  li.ivi*  I«-li  it  to  :ijiir\,  il  he  could  have  stopped 
tidf  had  hia  judgiueul,  uul»llhslalidln^  the  oh    i  ilicm  ahurt,  and  baiJ,  "  Vuu  shall  not  try  it  at 
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mW*  I  have  bail  lome  actions  before  me,  go- 
ing niher  further  than  these  transitory  actions; 
that  is,  going  to  cases  which  in  England  would 
be  local  actions :  and  I  remember  one,  I  think 
it  was  an  action  brought  against  captain  Gam* 
bier,  who  by  order  of  admiral  Boscaweu  had 
pulled  rfown  the  houses  of  some  suttlers  who 
supplied  the  navy  and  sailors  with  spirituous 
liquors;  and  whether  the  act  was  right  or 
wrong,  it  was  certainly  done  with  a  good  in- 
tention on  the  part  of  iheadmiral,  for  the  sai- 
lors' health  were  affected  by  it.  They  were 
pulled  down.  The  captain  was  inattentive 
enough  to  bring  the  gentleman  over  in  his  own 
■hip,  who  would  never  have  got  to  England 
otherwise ;  and  as  soon  as  he  came  here,  |ie 
was  advised  that  he  should  bring  an  action 
against,  him.  He  brought  his  action,  and  one 
of  the  counts  in  the  declaration  was  for  pulling 
down  the  houses.  The  objection  was  taken  to 
the  count  for  pulling  down  the  houses ;  and 
the  case  of  Skinner  and  the  East  India  Com> 
pany  was  cited  in  8Up|)ort  of  theobjecUon.  On 
tbe  other  side,  they  produced,  from  a  manu- 
script note,  a  case  before  lord  chief  justice 
Eyre,  where  he  over-ruled  the  objection  ;  and 
1  over-ruled  the  objection  upon  this  principle, 
that  the  reparation  here  was  personal,  and 
for  damages ;  that  there  would  be  a  failure  of 
justice,  for  it  was  upon  the  coast  of  Nova 
Scotia,  where  there  were  no  regular  courts  of 
justice,  but  if  there  had  been,  cuptain  Gambler 
might  never  go  there  again  ;  and  that  the  rea- 
son of  locality  in  such  an  action  in  England 
did  not  hold  in  this  case.  I  quoted  a  case  of 
an  injury  of  that  sort  in  the  East- Indies,  where 
even  in  a  court  of  equity  lord  Hardwicke  had 
directed  satisfaction  to  be  made  in  damages. 
That  case  was  not  fully  argued ;  but  this  was 
argued,  and  there  were  lari^e  damages  given 
against  Gambler.  I  do  not  quote  it  for  the 
opinion  1  was  of  there,  because  that  opinion  is 
very  likely  to  be  erroneous ;  but  I  quote  it  for 
this  reason,  that  there  were  large  damages 
given  against  captain  Gambler :  and  though  he 
was  not  at  the  expence,  for  he  acted  by  the  or- 
ders of  admiral  Boscaweu,  yet  the  admiral's 
representatives  paid  the  expence,  therefore  their 
inclination  was  to  have  got  rid  of  that  verdict  if 
they  could  ;  but  there  uever  was  any  motion 
for  a  new  trial.  I  recollect  another  cause  that 
came  no  before  me :  that  was  the  case  of  ad- 
miral Palliser ;  there  the  very  gist  of  the  ac- 
tion was  local.  It  was  for  destroying  fishiog- 
liuts  upon  the  Labrador  coast.  It  was  a  nice 
question;    when  the  Canadians  settled,  and 


when  they  had  a  right  to  ft.  It  was  a  dispute 
between  them  and  the  fishermeo  in  England* 
The  cause  went  on  a  great  way :  the  defendant 
would  have  turned  it  short  at  once,  if  he  could 
have  made  that  objection ;  but  that  objec- 
tion was  not  made.  There  are  do  local  courts 
among  the  Esquimaux  ludiaus  upon  |bat  part 
of  the  Labrador-coast.  Whatever  injury  had 
been  done  there  by  any  of  the  icing's  officers 
would  have  been  altogether  without  redress,  if 
that  objection  of  locality  would  have  held:  and 
the  consequence  of  that  circumstance  shews, 
that  where  the  reason  fails,  even  in  actions 
which  in  England  would  be  local  actions,  jet 
that  does  not  hold  to  places  beyond  tbe  seas 
within  the  king's  dominions.  That  of  admiral 
Palliser's  went  off  upon  a  proposal  of  a  re- 
ference, and  ended  by  an  award.  *  But  as  to 
transitory  actions,  there  is  not  a  colour  of  doabi 
but  that  every  action  that  is  transitory  may  be 
laid  in  any  county  in  England,  though  the 
matter  aris^  beyond  the  seas :  and  when  it  is 
absolutely  necessary 'to  lay  the  truth  of  the 
case  in  the  declaration,  there  is  a  fiction  of  law 
to  assist  you,  and  you  shall  not  make  use  of  the 
truth  of  the  case  against  that  fiction,  but  yoa 
may  make  use  of  it  to  every  other  purpose.  I 
am  clearly  of  opinion  not  only  agltinst  the  ob- 
jections made,  but  that  there  does  not  appear  s 
question  u|)on  which  the  objections  could 


The;. other  judges  declared  themselves  of  the 
same  opinion,  and  the  Court  ordered,  **  That 
the  judgment  should  be  affirmi^" 

In  consequence  of  the  abore  judgement,  on 
Saturday  the  4th  day  of  February  1775,  tbe 
gentlemen  who  were'bail  for  governor  Blostyn, 
to  prevent  his  being  taken  in  execution  and 
carried  to  prison,  were  obliged  to  pay  to  Mr. 
Fabrigas  the  sum  of  S.OOO/.  for  his  damages, 
and  159/.  which  the  Court  amerced  the  go* 
vernor  in  costs. 


I  have  not  ventured  to  arlter  the  nonsensical 
passages  in  the  former  report  of  this  case.  The 
case  in  Shower,  which  is  alluded  to  in  p.  115» 
1  suppose  to  be  that  of  sir  Richard  Dtittoa 
V,  Howell  and  others,  execotors  of  Withtm» 
p.  24. 

See  the  Case  of  Louisa  Galderon  v.  GeDeral 
Picton,  B.  R^  A.  D.  1809. 

See,  also,  tbe  following  Case  of  tbe  Island  of 
Grenada  (Campbell  v,  Halh,  and  the  CaiMuiiaa 
Freeholder,  as  therein  citea. 
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15  GEORGE  III.  The  Cau  of  the  hland  of  Grenada^  [MO 


550.  The  Case  of  the  Island  of  Grenada;  in  relation  to  the  Payment 
of  Four  and  one-half  in  the  Hundred  of  Goods  exported  there- 
from; between  Alexander  Campbell,  esq.  Plaintiff,  and 
Wm.  Hall^  esq.  Defendant,  in  the  Court  of  KingVBench,  be- 
fore Lord  Chief-Justice  Mansfield :  IJ  GeougcIII.  a.  d.  1774. 


(The  fullowiDf  accoont  of  Uiis  Case  ia  com-  > 
piled  from  the  Reports  of  Mr.  LoA  and  IVIr. 
Henry  Coirper,  together  with  the  short-hand 
writer's  report  of  the  Arfpiments  of  Mr.  Mac- 
donald  (now  Lord  Chief  Baron  of  the  Ex- 
chequer), and  Mr.  liargrare.  Both  those 
learned  persons  have  assented  to  the  publi- 
cation of  this  Manuscript^  which  wss  im- 
parted to  me  by  Mr.  Hargrave,  with  his  ac- 
customed kindness  of  assistance  in  the  im- 
pfofement  of  this  Work.] 

fms  cause  came  on  to  trial  before  the  ncht 
honourable  William  kird  Mansfield,  on  Friday 
the  Sd  of  July,  at  the  sittings  after  Trinity 
term,  for  the  city  of  London,  at  Guildhall,  when 
n  special  verdict  was  found.  The  proceedings 
in  the  cause  were  as  follows : 

*  Trinity-term,  in  the  13th  yesr  of  the  reign  of 

*  king  George  the  third. 

*  landon  to  wit.    Be  it  remembered,  that 

*  heretofore,  that  is  to  say,  in  Easter- term  last 

*  past,  before  our  lord  the  king  at  Westmios- 

*  ter,  came  Alexander  Campbell,  eso.  by  Ben- 
'  jamin  Rosewell,  his  attorney,  and  brought  in 

*  the  court  of  our  said  k>rd  the  king  then  there, 

*  his  bill  againat  William  Hall,  esq.  being  in 

*  the  custocw  of  the  marshal  of  the  Marshalsea 

*  of  our  said  lord  the  king,  before  the  king  him- 

*  self,  of  a  plea  of  trespass  on  the  case ;  and 

*  there  are  pledges  for  the  prosecution,  to  wit, 

*  John  Doe  and  Richard   Ri>e.     Which  said 

*  bill  follows  in  these  word*,  to  wit,  London,  to 

*  wit,   Alexander  Campbell,  esq.  comnlainn  of 

*  William  Hall,  esq  being  in  the  custody  of  tlie 

*  marshal  of  the  Manihahiea  of  our  ford  I  lie 

*  king  himself,  of  a  plea  [of  trespass  on  the 

*  case ;  and  also]  for  that  i%  hereas  the  said  W  ii- 

*  liam,  on  the  first  day  <d' January,  in  the  year 

*  of  our  Lord  1773,  utlioudon  aforesaid,  towii, 

*  in  the  parish  of  St.   Mary-le-Bow,  in  the 

*  ward  ot  Cheap,    was  indebted  to  the  said 

<  Alexander  in  the  sum  of  *lOt.  of  lawful  money 

*  of  Great  Britain,  for  the  like  sum  of  uioney 

*  by  the  said  William  before  that  time  hail  ami 

*  reccire<l,  for  and  to  the  use  of  the  said  Alex- 

*  ander :    and  being  so  indebted,  he  the  said 

<  William,  in  consideration  thereof,  afterwards, 

*  to  wit,  on  the  same  day  and  year  afuri'Kaid,  at 

*  London   aforesaid,  in   the  parish   and   ward 

*  aforesaid,  undertook,  and  to  the  said  Alex- 

*  aoder  then  and  there  faithfully  promised,  that 

S 


'  he  the  said  William  would  well  and  truly  p«j 
'  and  satisfy  the  said  Alexander  the  said  tnin  of 
^  money  whenever  he  the  said  William  shooM 

*  be  thereunto  afterwards  required.  Yet  the 
'  said  William,  not  regarding  his  said  proaasc 

*  and  undertaking,  Imt  contriving  and  fraodn* 
« lently  intending  craAily  and  subtilly  to  d«- 

*  ceive  the  said  Alexander  in  this  behalf,  iMlh  oat 

*  paid  the  said  Alexander  thesaidsumofmoMri 

*  or  any  part  thereof,  (although  the  said  Wil- 
'  liam  afterwards,  to  wit,  on  the  saoae  day  umI 
'  year  aforesaid,  and  oflen  afterwards,  at  Loo* 

*  don  aforenaid,  in  the  parish  and  ward  afbre- 
aaid,  was  by  the  aaid  Alexander  required  so 

*  to  do)  but  to  pay  tlie  aaine,  or  any  part  there* 
'  of,  to  the  said  Alexander  he  the  said  William 

*  hath  hitherto  altoffelher  refused,   and    atiil 

*  doth  refuse,  to  the  damage  of  the  said  Alcz- 

*  ander  of  20/.  And  thereof  he  brtoga  faii 
«  suit,  \c.' 

*'  And  now  on  this  day,  to  wk,  on  Friday 
next  aller  the  morrow  of  the  Holy  Trinity,  ia 
this  same  term,  (to  which  said  day  the  aaid 
William  had  leave  to  imparle  to  the  aaid  bill, 
and  then  to  answer,  &cc.)  before  our  lord  the 
king  at  Westminster,  comes  as  well  the  said 
Alexander,  by  his  attorney  aforesaid,  aa  Iha 
said  William,  by  Robert  Want,  hia  attorney  ; 
and  the  said  William  defends  the  wron^  aad 
injury.  When,  <Sec.  and  says  he  did  aol 
undertake  and  promise  in  manner  and  form  as 
the  said  Alexander  Campbell  above  complaioi 
against  him.  And  of  this  he  nuts  himself  npoo 
the  country  \  and  the  said  Alexander  doCh  tba 
like. 

"  Therefore  let  a  jury  thereupon  come  before 
our  lord  the  king  on  \\e«lnesday  next  after 
three  weeks  of  the  Holy  Trinity,  by  whom  the 
truth  of  the  matter  may  be  better  known,  [and 
who  neither  are  of  kin  to  the  aforesaid  Alex« 
andf  r  nor  to  the  af'orefiaid  Wilham]  to  recog* 
nize  the  truth  of  the  issue  between  the  aud 
parties,  berau'o  as  well  the  said  Alexander  as 
the  said  William,  between  whom  the  iasue  is, 
have  put  theniselvcK  u|ion  the  ssid  jnry.  The 
saiiiediiy  is  ^iven  to  the  party  aforesaid. 

**  .Afterwards  the  process  being  continued 
betweed  ihe  parties  al'oreiiaid,  of  the  pleaafbrc- 
said,  iiy  the  jury  liet^^een  them  Iwing  respiteil 
(before  our  hird  the  kini^,  ut  Westminster,  until 
Saturday  next  after  the  morruw  of  All  Souh 
then  next  following,  uiileiw  the  king's  right 
tru<(ly  and  well  In^lovetl  William,  loid  Mans- 
field, his  majesty's  chief  justire  assigned  to 
huhi  pleas  betbre  our  lord  the  king  himselfy 
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•ball  first  come  od  Friday  the  Sd  day  of  July, 
at  the  Guildhall  of  the  city  of  London,  accord- 
ing  to  the  form  of  the  statute  in  such  case 
made  and  provided)  for  default  of  jurors,  be- 
cause none  of  them  did  appear. 

**  At  which  day,  before  our  lord  the  kibg 
at  Westminster,  came  the  aforesaid  Alexander 
Caro|ibell,  by  the  said  Benjamin  Rosewell,  his 
attorney  aforesaid.  And  the  said  chief  justice, 
before  whom  the  issue  was  tried,  sent  hither  his 
record  had  in  these  words,  to  wit,  **  *  After- 

*  wards,  that  is  to  say,  on  the  day  and  at  the 

*  place    within    contained,    before    the   right 

*  honourable  William,  lord  Mansfield,  the  chief 

*  justice  within  written,  John  Way,  i^entleman, 
'  tietnfl^  ass(»ciated  unto  him  according  to  the 
'  form  of  the  statute  in  that  case  made  and  pro- 

*  vided,  comes  as  well  the  within  named  Alex- 

*  an'ier  Campbell,  esq.  by  his  attorney  within 

*  mimed,  as  the  within  named  William  Hall, 

*  esq.  by  his  attorney  within  mentioned. 

'*  *  And  the  jurors  of  the  jury  within  meo- 

*  tinned  b»'iuif  summone<l,  some  of  them,  that 

*  is  to  say,  Anthony  Highniore,  Peter  Bostock, 

*  David  Chambers,  James  La  Motte,  John 
*.  Wilkinson,  Joshua   Bedshaw,  and  Silranus 

*  Grove,  come,  and  are  sworn  upon  that  jury: 

*  And  liecaose  the  residue  of  the  jurors  of  the 

*  same  jury  do  not  appear,  therefore  other  per- 

*  SODS,  of  those  st^ndin^  by  the  court,  by  the 

*  sheriffs  of  the  city  and  county  aforesaid,  at 

*  the  request  of  the  said  Alexander,  and  by  the 

*  command  of.rthe  said  chief  justice,  are  now 

*  newl^  set  down,  whose  names  are  filed  in  the 

<  withui  written  pannel,  according  to  the  form 

<  of  the  statute  in  that  case  made  and  pro- 
'  vided.      Which   said  jurors,    so   newly  set 

*  down,  that  is  to  say,  John  Lee,  William  Ker- 

*  sil,  Charles  Houfrbam,  John  German,  and 

*  Richard   Halt,  being  required,  come,  who, 

*  togfther  vi^th  the  said  other  jurors  before  im- 

*  panuelled,  and  sworn  to  declare  the  truth  of 

*  the  within  contents,  being  elected,  tried,  and 

*  sworn,  upon  their  oaths  say, 

«<  '  That  the  island  of  Grenada,  in  the  West- 

*  Indies,  was  in  the  possession  of  the  French 

<  king  until  it  was  conquered  by  the  British 

*  arms  in  1762.  And  that  during  that  posses- 
'  sion  there  were  certain  customs  and  impost 

*  duties  collected  upon  goods  imported  and  ex- 

*  ported  into  and  out  of  the  said  island,  under 

<  the  authority  of  his  most  Christian  majesty. 

*  And  that  in  the  said  year  1762,  the  said  island 

*  was  conquered  by  the  king  of  Great  Britain, 

*  then  in  open  war  with  the  French  king :  and 

*  that  the  said  island  of  Grenada  surrendered  to 

*  the  British  arms  upon  the  same  articles  of 

*  capitulation  as  had  been  before  granted  to  the 

*  ionabitants  of  the  island  of  Martinico,  upon 

*  the  surrender  thereof  to  the  BKtish  arms. 

*  And  that  in  the  articles  of  capitulation  de- 

*  manded  by  and  granted  to  the  inhabitants  of 

*  the  said  island  of  Martinico,  upon  the  surren- 

*  der  thereof  to  the  British  arms,  dated  the 

<  7th  day  of  February,  1762,  are  the  following 

*  articles,  that  is  to  say, 

<« «  Article  the  fourtb— They  shall  be  strictly 
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*  neuter,  and  ahall  not  be  obliged  to  take  arms 
'  against  his  most  Christian  majesty ;  nor  erea 
'  against  any  other  power. 

**  *  Answer — ^They  become^ subjects  of  bit 
'  Britannic  majesty,  and  must  take  the  oath  of 
'  allegiance,  but  sball  not  be  obliged  to  take 
'  arms  against  his  noost  Christian  majesty  until 
'  a  pesce  may  determine  the  fate  of  the  ulaod. 

'* '  Article  the  fiflb — Thev'shall  preserve  tbehr 

*  civil  government,  their  laws,  customs,  and' 

*  ordinances  :  justice  shall  be  administered  by 

*  the  same  officers  who  are  now  in  eniploy- 
'  ment ;  and  there  shall  be  a  regulation  made 

*  for  the  interior  police  between  the  governor  of 

*  his  Britannic  majesty  and  the  inhabitants : 

*  and  in  case  that  at  the  peace  the  island  shall 

*  be  ceded  to  the  king  of  Great  Britain,  it  shall 
'  be  allowed  to  the  inhabitants  to  preserve  their 
'  political  government,  and  to  accept  that  of 
'  Antigua  or  St.  Christopher's. 

'* '  Answer — They  become  British  suhjects, 
'  (as  in  the  preceding  article)  but  shall  continue 

*  to  be  governed  by  their  present  laws  until  hie 
'  majesty's  pleasure  be  known. 

*' '  Article  the  sixth— The  inhabitants,  as  also 

*  the  religious  orders,  of  both  sexes,  shall  be 

*  maintained  in  the  property  of  their  effects, 
'  moveable  and  immoveable,  of  what  nature 

*  soever,  and  shall  be  preserved  in  their  privi- 

*  leges,  rights,  honours,  and  exemptions ;  thcv 
'  free  negroes  and.  mulattoes  shall  have  the  eo- 

*  tire  enjoyment  of  their  liberty. 

"  *  Granted,  in  regard  to  the  religious  orders— 

*  The  inhabitants,  being  subjects  of  Great  Bri* 

*  tain  will  enjoy  their  properties,  and  the  same 

*  privileges  as  in  the  other  his  uiajesty'sLee- 

*  ward  istands.* 

** '  Article  the  seventh — ^They  shall'not  pay  ia 

*  his  majesty  any  other  duties  than  those  which 

*  have  been  paid  hitherto  to  his  most  Christian 

*  majesty ;  and  the  capitation  of  negroes  upon 

*  the  same  footing  it  is  paid  at  present,  without 
'  any  other  charges  or  imposts :  and  the  ex* 
'  pences  of  justice,  pensions  to  curates,  and 

*  other  occasional  ex  pences,  shall  be  •  paid  by 
*'  the  domain  of  his  Britannic  majesty,  as  they 

*  were  by  that  of  his  most  Chrbtian  majesty.' 

«^  *  Answered  in  the  sixth^article,  as  to  what 

regards  the  inhabitants. 

'* '  Article  the  eleventh — No  other  thsn  the 
inhabitants  resident  in  this  island  shall,  till  the 
peace,  possess  any  estates,  either  by  acquisi- 
tion, agreement  or  otherwise :  but  in  case  at 
the  peace  the  country  shall  be  ceded  to  the 
king  of  Great  Britain,  then  it  shall  be  per- 
mitted to  the  inhabitants,  who  shall  not  be 
willing  to  become  his  subjects,-  to  sell  their 
estates,  moveable  and  immoveable,  to  whom 
they  please,  and  retire  where  they  shall  think 
proper ;  in  which  case  they  shall  be  allowed 
convenient  time.  [Answer.]  All  subjects  of 
Great  Britain  may  possess  any  lands  or 
houses  by  purchase.  The  remiAnder  of  this 
article  granted,  provided  they  sell  to  British 
subjects.' 
*'  And  the  jurors  aforesaid,  upon  their  oaths 

aforesaid  further  say— That  in  the  definitive 
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*  traclaoip  partiei  guannty  the   partki—    •» 

*  ttipuUtcd.* 
**  And  tb«  juron  aforeitNl  upoQ  tb«r  ibUw 

ftfoKsaid  further  mv,  thst  bii  watjmtj^  hy  ha 
rojfti  proclMnalioQ  Mwioff  4lal«  at  WmUmk^ 
tUr  the  7tb  d»y  of  October,  176S»  smMifSt 
other  thiof^  dcelarcd  m  folknvt,  *  Aiidl  wbcMi 
'  it  will  ffrcatly  ooauibute  to  the  speedy  irttljnf 
•oar  Mid  new  govemmcBtii  that  our  loyiaf 

*  Mibfcctt  should  be  informed  of  our  pettf  ■■ 

*  cmre  for  the  •ecnrity  of  tlie  liberties  ud 
'  nertira  ol'tlioie  who  are  aod  tball  bccoai 
'  bakitaotii  thereof;     ho  have  Uioa|[^t  fil 

*  publish  anil  declare,  bv  thb  our  f 

*  that  we  hate,  in  the  letters  patent  tmdi 

*  ffreat  seal  of  Great  Hriisin,  by  whieh  the 

*  gvivemnients  arc  conatituied,  |^f c«  eaprMi 

*  power  and  direction  to  our  ifoiemora  m  oar 

*  said  colouies  respertirely,  that,  so  aoon  as  the 

*  state  and  cirrumstanoea  of  the  said  culaBits 
•Mill  ailoiit  thereof,  they  shall,  with  the  adviee 
'  and  consent  of  the  niemtiers  of  our  council, 

*  summon  and  call  general  assemhtiea  with« 

*  lUe  saiil  ^femmenls  respectirely,  ia  auch 

*  manner  and  form  aa  is  used  and  directed  hi 

*  those   colonies  and    proriooes    in 

*  w  hirh  are  under  our  immnliote  i(OTcnii 
*•  — Anil  we  have  also  ifiven  power  to  the 
«  |fnirernor<,  with  the  roo«ent  of  our  nid 

*  pU  aod  the  reprcsenlativm  nf  tho  people,  ea 

*  to  he  Kummtined  as  aforesaid,  tn  inahe  eoe- 

*  stitutionn  and  onlain  law«,  statutes  aod  ar* 

*  dmances,  l(»r  the  public  welfare  and  ifoed  fa> 

*  remment  f>f  our  said  colonies  and  of  the  pce- 

*  nie  and  inhabitants  thereof,  as  ne^ir  ea  nay 

*  be,  ai^reeable  to  the  laws  of  En|;laod,  aalil 

*  under  such  regulations  and  restriciiona  aa  are 
'  used  in  other  rolonies.    And  in  the  mean  thee 

*  and  until  such  assemblies  can  he  celled  ai 

*  aforesaid,  all  persons  inhabitinif  in.  or  resoft- 

*  ing  to  our  said  colonies,  may  ooMde  ie  our 

*  royal  protection  for  the  enjoy  meet  of  the  bc- 
■  nefit  of  the  laws  of  our  realm  of  Ee^iaed : 

*  for  which  purpose  we  have  given  power  eedsr 

*  our  great  seal  to  the  i^overnors  of  our  sakl  ca- 

*  lonies  respectively,  to  erect  and  euestiiete, 

*  with  the  advice  of  our  said  couiioila  rcapee- 

*  tivfly,  courts  of  judicature  and  piiUie  jeaiiee 

*  withm  our  said  colonies,  lor  the  hearing  aad 
<  determining  all  causes  as  well  criminal  aa  civil 

*  according  to  law  and  e«)uity,  and  aa  ecar  M 

*  may  be  agreeable  to  the  laws  of  England ; 

*  with  liberty  to  all  persons  who  nny  thuk 

*  themselves  Ht^i^rieved  by  the  sentences  efsach 
'  courts  in  all  civil  causes  to  appeal,  under  the 

*  usual  limitations  and  reatrictions,  to  ua  ie  ear 

*  privy  council.' 
And  the  jurors  aforesaid,  upon  their  eetht 


treaty  of  peace  aod  firicDdship  between  his 
Britannic  majesty,  the  most  Christian  king 
and  the  kins  of  Spsin,  condudcd  at  IVuia  the 
10th  dav  of  February  1763,  amongst  others 
ere  the  following  articica : 

"  ■  Article  the  fourth— Hia  most  Christian 
majesty  renonaoes  all  prctenaiona  which  he 
has  heretofore  forased  or  might  Ibrm  to  Nova 
8ootia,  or  Acadia,  in  all  its  parte ;  and  gua- 
raatiea  the  whole  of  it  and  with  all  its  depcn- 
danciea  to  the  king  of  Great  Britain :  more- 
over his  most  Chrislisn  majesty  cedes  and 
gnaraaties  to  bis  said  Critaneic  majesty  in 
full  right  Canada,  with  all  iu  dependanries, 
aa  weO  aa  the  Ulaod  of  Cape  Breton,  and  all 
the  other  islaeda  and  cossu  in  the  flfulph  and 
river  of  Ht.  Lawrence.    And  in  general  every 
thing  that  depends  on  the   mid  countries, 
lands,  islaoda  aad  coasts,  with  the  sovereignty, 
property,  possession,  and  all  righta  ac«|uircd 
by  treaty  or   otherwise,    which    the    most 
Christian  king  end  the  crown  of  France  have 
had  until  now  over  the  said  countries,  islands, 
lands,  places,  ooatts,  and  their  M^hahitints: 
so  that  the  most  Christian  king  cethis  sml 
makes  over  the  whole  to  the  said  king  and  t«> 
the  crown  of  Great  Britain  ;  and  that  in  the 
Dsost  ample  manner  and  form  without  re 
striction,  snd  without  any  liberty  to  depart 
from  the  mid  cession  and  guaranty  uuder 
any  pretence,  or  to  disturb  (ireat  Britain  in 
the  possessions  above  mentioned. — His  Bri- 
tannic majesty  on  his  side  sgrces  to  grant  the 
liberty  of  the  Catholic  religion  to  the  inhabi- 
tants of  Canada:  he  will  conseouentlv  gi«e 
tho  most  precise  and  effectual  orders,  that  his 
new  lioman  Catholic  subjects  may  profemthe 
worship  of  their  religion,  according  to  the 
rights  of  the  Romish  church,  so  far  as  the 
Isws  of  Great  Britain  can  permit — His  Bri- 
tannic majesty  further  agreea  that  the  French 
inhabitants  or  others  who  had  been  subjects 
of  the  most  Christian  king  in  Canada,  may 
retire  with  all  safety  and  freedom  wherever 
they  aliall  think  proper,  and  may  sell  their 
estates  provided  it  be  to  subjects  of  bis  Bri- 
tannic msjc«ty,  and  bring  away  their  effects 
aa  well  an  their  persons  without  being  re- 
slraiued  in  their  emigration  under  any  pre- 
tence, except  that  of  debta  or  criminal  prose- 
cutions,   'nie  term  limited  for  thi<i  emigra- 
tion, shall  be  fixed  to  the  space  of  eighteen 
months  to  be  computed  from  the  day  of  the 
exchange  of  the  ratifications  of  the'  iiresent 
treaty." 

** «  Article  the  ninth— The  moat  Christain 
king  cedes  ami  guarantiea  to  his  Britannic 
majesty  in  full  right  the  islands  of  Grenada, 
with  the  same  stipulations  in  f'avonr  of  the  in- 
hahiianu  of  this  colony,  inserted  in  tlie  4th 
article  for  those  of  Canada.  And  the  parti- 
tion nf  the  islands  called  Neutral  is  agreed 
and  Axed  ;  so  that  those  of  St.  Vincent,  Do- 
minica, and  Tnliasfo,  shall  remain  in  full  right 
to  Great  Britain,  and  that  of  St.  Lucia  shall 
be  delivered  to  France,  to  enioy  the  same 
likewise  in  full  right.    And  the  high  con- 


aforesaid,  further  say — That  bis  majesty  by 
royal  proclamation  liearini;  dale  at  Wcat'mie- 
ster,  the  ^6tli  day  of  March   1704,  amongst 
other    thini^s    did    also    dfclare    as    folh»ws, 

*  Whereas  we  have  tnken  into  our  ronsidera- 

*  ti'in  the  great  hmelit  that  will  arise  to  the 
'  iTommerce  of  our  kinifdomv  and  tlie  interest 
'  of  our  ftubjcctii,  from  the  speedy  settlement 

*  of  the  islands  of  Grenada,  the'  Gretrndines, 
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I>oMiiHea|  8t  ViacMt  aiMl  Tobago,  we  ilo 
tbendbre  ihiDk  fit,  with  ib«  adfice  of  our 
privjr  oouneil,  to  iniM  thio  OMr  royal  procla- 
matioo,  to  publkb  and  deolara  to  our  lot iog 
aubjectt  that  wa  have  witli  tbe  ailvioo  of  our 
•aid  prif y  oouocili  giTen  the  ueceiaary  powers 
aad  direotiooa  for  aa  iaunediate  aurref ,  aod 
dif  iaion  into  proper  paritbaa  and  diitricta,  of 
auch  of  the  said  iaianda  as  ba? e  not  bitherto 
been  Bosorfeved  and  divided;  and  for  laying 
out  aueb  lands  in  tbe  said  iriaoda  as  are  in  our 
power  to  dispose  of,  into  allolmeota  for  plan- 
taliona  of  different  size  aod  extent,  abbording 
aa  the  nature  of  the  land  shall  be  more  or  less 
adapted  to  the  growth  of  sugar,  coffee,  cocoa, 
ootloo,  or  otl|er  artidea  m  beneficial  cul- 
ture ;  reaerr iog  to  us,  our  betrs  and  suoceaaers, 
such  parts  of  the  said  islanda  aa  ahall  be  ne- 
cessary lor  erecting  fortifioationa  thereon,  and 
for  all  other  military  porpeaea;  for  glebea 
lor  ministers,  allotments  for  •cbool-OMslsrs, 
for  wood-lands,   high-roads,  and  all  other 

fiuUic  purposes:  and  also  reserring  auch 
anda  in  our  islanda  of  Dominica  and  St. 
Vincent,  as  at  the  time  of  the  aurrander 
were  aod  still  are  in  the  poasession  of  the 
French,  inhabitants  of  the  said  islands  ; 
which  lands  it  is  our  will  and  pleaanre  abouki 
be  granted  to  such  of  the  said  inhabitants  aa 
shall  he  inclined  to  accept  the  aame  upon 
leaaea  for  terms  abaolute,  or  for  renewable 
teroM  upon  certain  conditions,  and  under 
proper  restrictions.  And  we  do  hereby  fiurther 
publish  and  declare,  that  the  aNotments  for 
plantations  in  our  islanda  of  Grenada,  the 
Grenadines,  Tobago  and  St  Vincent,  shall 
contain  from  one  hundred  to  three  hundred 
acres,  with  some  few  allotments  in  each  blaod 
of  fire  hundred  acrea ;  and  that  the  allot- 
moots  in  our  island  of  I>ominica,  which  is 
represented  to  be  not  so  well  adapted  to  the 
cultiration  of  sugar,  and  which  from  its 
situation  requires  in  policy  to  be  well  peopled 
with  white  inhabitants,  shall  be  in  general  from 
fifty  to  an  hundred  acres.  That  each  purchaser 
of  lands  which  have  been  cleared  and  im- 
proved, shall  within  tbe  space  of  three  months 
from  the  date  of  the  grant  aettle  and  constantly 
keep  upon  the  tot  purchased  one  white  man 
or  two  white  women,  for  every  hundred 
acres  contained  in  the  said  lot,  and  in  default 
thereof  shall  be  subject  to  the  payment  of 
90/.  per  annum  for  every  white  woman,  and 
40/.  per  annum  for  every  white  man,  that 
ahall  be  wanting  to  complete  the  number. 
That  the  purchaser  of  uncleared  lands  shall 
clear  and  cultivate  one  acre  in  every  twenty 
in  each  year,  until  half  the  land  ao  purcbaae*! 
shall  be  olearetl,  and  in  delaolt  thereof  shall 
pay  6/.  per  annum  for  every  acre  not  cleared 
pursuant  to  such  condition.  And  such  pur- 
chaser shall  also  be  obliged  to  settle  and  con- 
atanlly  keep  upon  the  Tot  so  purchased  one 
while  man  or  two  white  women  for  every 
hundred  acres  as  the  aame  shall  be  cleared. 
That  each  purchaser,  beaides  the  pmrchase 
money,  shall  be  subject  to  the  payment  of  an 
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•nnaal  qail-rent  Co  na,dnr  hairs  and  tacMMora, 
of  aizpenee  per  acre,  under  the  penalty  of  6/. 
per  acre*  upon  non-payment  thereof.  Snail 
quit-rents  in  the  case  of  the  purchaaa  of  clear- 
ed landa  to  oommenee  from  the  date  of  the 
grant,  and  the  first  payment  to  be  oaade  at  the 
expiration  of  tbe  firat  year ;  and  in  caae  of  the 
purchase  of  tbe  onciekred  laada,  auch  quit- 
ranta  to  commence  at  the  expiration  of  twelro- 
BKMitbslVom  the  tinaeeaeh  acre  is  cleared. 
That  in  case  of  failure  in  tbe  payment  of  tbe 
purehaae  money  in  tbe  nianner  above  directed, 
the  pnrchaaer  ahall  forfeit  all  right  to  the 
landa  purchaaed.' 
**  And  the  jurors  aforesaid,  upon  their  oatha 
aforeaaki,  further  say ,  that  bis  mi^iesty  by  bia  fet- 
tera  patent,  under  hia  writ  of  privy  seal  bearing 
date,  at  Westminster,  tbe  9tb  day  of  April  1764, 
appomted  Robert  Melville,  esq.  captain  general 
and  governor  in  chief  in  and  over  the  iahinda  of 
Grenada,  the  Grenadinea,  Dominica,  St.  Via* 
cent,  and  Tobago,  in  America ;  and  of  all  other 
iaianda  and  terntoriea  adjacent  thereto  :  which 
said  letters  patent  are  aa  folbws.— *  George 
*  tbe  third  by  the  graoe  of  God,  of  Great  Bri- 
i  tain,  France  and  Iretand,  king,  defender  f>f 
the  faith,  &c.  To  our  treaty  and  well  be- 
foved  Robert  Melville,  eaq.  greeting:  wbereaa 
we  did  by  our  letters  pateat  under  our  great 
aeal  of  Great  BrIUin,  bearing  date  at  WciU 
minster,  the  4tb  day  of  April,  m  the  first  year 
of  our  reign,  constitute  and  appoint  Cbarlea 
Pinfold,  eaq.  captain-general,  and  governor  in 
chief  in  and  over  our  islands  of  Barbadoea, 
St.  Loda,  Dominica,  St.  Vincent,  Tobago,  and 
tbe  reat  of  onr  lalamls,  colonies  and  planta- 
tiooain  Amerioa,  commonly  called  or  Known 
by  tbe  name  of  our  Carribee  islands  lyiag 
and  being  to  the  windward  of  Guadatoupe,  and 
which  then  were  or  aAer  should  be  under  our 
sulnection  and  government,  during  our  will 
and  pleasure,  as  by  the  said  recited  letters  pa- 
tent, relation  being  thereunto  had,  may  more 
fully  aud  at  large  appear:  now  know  yon  tliat 
we  have  revoked  and  determined,  an«l  by  theae 
presents  do  revoke  and  determine,  such  part 
and  80  much  of  tbe  aaid  recited  letters  patent, 
and  every  clause,  article  and  thing,  therein 
contained,  as  relates  to,  or  mentious,  the 
islands  of  Sv  Lucia,  Dominica,  8t.  Vinceut, 
aod  Tobago.  And  further  know  you,  that 
we,  reposing  especial  trust  and  conhilence  in 
the  prudence,  courage  and  loyalty,  of  you 
the  aaid  Robert  Melville,  of  our  especial  graoe, 
certain  knowledge,  and  mere  motion,  have 
thought  fit  to  constitute  and  appoint,  and  by 
these  presents  do  constitute  aod  appoint,  yoa 
tbe  said  Robert  Melville  to  be  our  capUin- 
general  and  governor  in  chief,  in  and  over  onr 
islands  of  Grenada,  the  Grenadines,  Domi- 
nica, St.  Vincent,  and  Tobago,  in  America, 
and  of  all  other  islands  and  territories  adja- 
cent thereto,  and  which  now  are,  or  hereto- 
fore have  been,  dependent  thereui»on.  And 
we  do  hereby  require  and  command  you  to 
do  and  execute  all  tbiuf^  in  due  mauner,  that 
ahall  belong  to  yoor  laid  command,  aud  the 
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*  truit  we  ba? e  repoteil  in  you  icconling  to  the 

*  •tfveral  powera  and  directions  gfnDted  or  ap- 

*  pointed  you  by  Ibia  preticnt  coromissioo,  and 
'  the    in^ructionfl   and    autboritits    berewitb 

*  given  to  you,  or  by  iiucb  t'urtber  powern,  in- 

*  atrurtionfl  and  aotboritiei,  an  ahall  at  any 

*  time  bereafker  be  granted  or  appointeil  you, 
'  under  our  signet  and  aiij^n  manual,  or  by  our 

*  order  in  our  privy  council,  and  according  to 

*  sucb  reamnable  lavis  and  statutes  as  shall 

*  hereafter  Ims  made  and  agreed  upon  by  you, 

*  with  the  ailf  ice  and  consent  ot  the  council 

*  and  assembly  of  the  islands  and  plantations 

*  under  your  government,  in  such  manner  and 
'  form  as  is  hereinafter  expressed.    And  our 

*  will  and  pleasure  is  that  vou  the  said  llobert 
■  Melville,  do,  al\er  the  publication  of  these  our 

<  letters  |iatent,  and  after  the  appointment  of 

<  our  council  for  our  said  islands,  m  such  man- 
'  ner  and  form  as  is  prescribed  in  the  instruc- 

*  tions  which  you  will  herewith  receive,  in  the 

*  first  place,  take  the  oaths  appointed  to  be 

*  taken  by  an  Act  passed  in  ihe  tirst  year  of  I  he 

*  reign  of  king  George  the  tirst,  entitled,  An 

*  Act  for  the  further  security  of  his  roajestv's 
'  person  and  government  and  the  succession 

*  of  the  crown  in  the  heirs  of  the  late  princess 

*  Sophia,  being  Protestants ;    and   for  extio- 

*  guishing  the  hopea  of  the  pretended  prince  of 

*  Wales  and  his  open  and   secret  abettors :  as 

*  also  that  you  roaxe  and  suliscribe  the  declaia- 

*  tion  meBtioned  in  an  act  of  parliament  made 

*  in  the  25th  year  of  the  reign  of  king  Charles 

*  the  second,  intitled  An  Act  for  preventing 

*  dangers  which  may  hnppen  from  Popish  re- 
'cnsants. — And  hkewise  that  you    Uke  the 

*  oath  usually  taken  by  governors  in  the  other 

<  colonies  for  the  due  execution  of  the  office 

*  and  trust  of  our  captain- general  and  governor 

*  in  chief  in  and  over  our  said  islands,  and  for 

*  the  due  and  impartial  administration  of  jus- 
*tice. — And  farther  that  you  take  the  oatb  re- 

*  quired  to  be  taken  by  the  governors  of  the  plan- 

*  tations  to  do  their  utroost,tliat  the  several  laws 

*  relating  to  trade  and  the  plantations  be  duly 

*  observed ;    which  said  oaths  and  declaration 

*  our  council  of  our  said  islands,  or  any  three 
« of  the  memhers  thereof,  have  herehy  full 

*  power  and  authority,  and  are  required  to  ten- 

*  der  and  administer  to  you:    ao<l  in  your  ab- 

*  sence  to  our  lieutenant  governor  of  the  said 

*  islands,  and  to  our  licutenant-irovernnrs  of 


<  or  by  any  other  to  be  aatborixed  by  yoo  io 

*  this  behalf,  to  administer  and  give  ibciMlltf 

*  mentioned  in  the  said  act,  for  the  fyrtlMr  k* 

*  Gurity  of  bis  majesty 's  peraoo  and  govcraBicBt, 

*  and  the  succession  of  the  cn*wn  in  IIm  hmn 

*  of  the  late  princess  Sophia,  being  ProtetiBli, 
'  and  for  extinguishing  the  hopes  of  the  pre- 

*  tended  prince  of  Wales,  and  hit  opes  mmi 

*  secret  abettors,  to  all  and  every  such  pcraoft 

*  and  persons  as  you  shall  think  fit,  who  aMI 

*  at  any  time  or  times  pass  into  any  of  osr  and 

*  islands,  or  shall  be  resident  or  abiding  there. 

*"  And  we  do  hereby  authorise  and  inposper 
'  you  t(>  keep  and  use  the  puMic  iettl»  whick 

*  will  be  herewith  delivered  to  you,  or  iMI 

*  hereafter  be  sent  to  you,  fur  sealing  mil  thiagi 

*  whatsoever  that  ahall  pass  the  great  teal  of 

*  our  sai<l  island. 

**  *  And  we  do  hereby  give  and  grant  «■!• 

<  you  the  said  Robert  Bilelville,  full  power  and 

*  authority,  with  the  advice  and  conat-nt  of  oar 

*  said  council  to  be  ap|K)int«d  as  aforesaid,  aa 
'  soon  as  the  situation  and  circumstaocea  of  oar 

*  iklands  under  your  government  will  adiak 
'  thereof,  and  when  and  as  oAen  as  need  ahall 

*  require,  to  summon  and  call  general  aaaeoa- 

*  blies  of  the  freeholders  and  planters  joiatlj  or 

*  s«'«erally  within  any  of  the  islanda  under  yoar 

*  ir<)Ternment,  in  such  manner  as  you  ia  year 

*  discretion  shall  judge  most  pn>|)er,  or  ae> 

*  coriling  to  such  furtlier  powers,  inatmctioaa 

*  or  authorities,  as  shall  be  at  any  lima  hero* 

*  after  granted  or  sp|N)inted   vou   uo'ter  oar 

*  signet  and  sign  manual,  or  by  our  order  ia 

<  our  privy  council. 

** '  And  our  will  and  pleasure  is,  that  tha  per* 
'  sons  thereupon  duly  elected  by  the 


'  part  of  the  freeholders  of  the  respective  oa- 

*  rishes  or  precincts,  aiul  so  returned,  shall  oe- 

*  fure  their  sitting  take  the  oaths  mentioned  ia 
'  the  said  act  entitled.  An  Act  for  the  tiirtbar 
'  security  of  his  majesty's  person  and  govcra* 
'  ment,  and  tlie  succession  of  the  crown  io  tha 

*  heirs  of  the  late  princess  Sophia,  being  Pro- 

*  testants,  and  for  extinguishing  the  hofies  of  Iha 
'  pretended  prince  of  Wales,  and  his  ofiea  aa4 
'  secret  abettors :  as  also  make  and  subscribe  tha 
'  aforementioned  declaration,  which  oatha  and 
'  declaration  you  shall  commissionaie  fit  peraoaa 

*  under  the  puhlic  seal  of  those  our  islands  to 
'  tender  and  administer  unto  them :  and  uatit 
'  the  same  shall  be  so  taken  and  subscribed,  no 
'  person  shall  be  Apable  of  sitting,  thougli 

elected.     And  we  do  hereby  declare,  that  tha 


'  each  of  our  said  isilands  respectively,  the  said 
'oaths  mentioned  in  the  said  act  entitM,  An, 

*  Art  for  the  further  security  of  his  majesty's  {  *  periionM  ro  electe«l  and  quahiied  shall  be  called 

*  person  and  government,  and  the  succesMJrn  of  |  '  ami  deemed  the  assemhiv  of  that  island  wiihia 

'  which  thev  shall  be  choikeu,  or  the  asseuihly 
'  of  our  sail!  islands  in  general.     And  that  yoo. 


*  the. crown  in  the  heirs  of  the  late  prioress 

*  S<iphia,  being  Protestants,  and  for  extinguish- 
'  ing   the  hopes  of  the  pretended  prince   of 

*  Wales,  and  his  open  and  secret  abt-ttors:    as 

*  also  cause  them  to  make  and  sul>scril)e  the 

*  aforesaid  declaration,  and  to  administer  unto 

*  them  the  usual  oaths  for  the  due  execution 

*  of  tht'ir  |}laces  and  trusts. — And  we  do  liirther 

*  give  and  urant  unto  yoo  the  said  Robert  Mel- 

*  ville,  full  power  and  authority  from  time  to 

*  time,  and  at  any  time  hereafter,  by  younelf, 


*  the  said  Hubert  MeUillr,  by  and  with  Iba 
'  advice  and  consent  of  our  said  cnuncd  and 
'  as>enihiy  or  a8s<*nihlies,  or  the  major  |iart  of 

*  iheiii,  Khali  have  full  power  and  authority  IO 

*  make,  constitute,  and  ordain  laws,sl:itutt«.aD4 

*  onl  I  nances,  for  the  putdic  |ie.iri*,  wellarf,  anil 
'  giM>il  (government  of  our  said  islands,  jointly 

*  or  severally,  and  of  the  people  and  iiilia- 
'  bitants  thereof,  and  such  otfaen  as  ahall  resort 


849]  Can^l  v.  HaU. 

« Iberemito,  ud  Ibr  the  benefit  of  us,  our  beiri 
'  ftDd  sttcoewirt.    Wbicb  said  Isws,  statutes, 

*  aod  ordioances,  are  not  to  be  repngnaot,  but, 
'  as  near  as  may  be,  ag^reeable  to  the  laws  and 

*  statutes  of  this  our  kiogdoro  of  Great  Britain. 

*  Provided,  that  all  sucb  laws,  statutes,  and  or- 

*  dinances,  of  wbat  nature  or  duration  soever, 

*  be  within  three  months  or  sooner  after  the 

*  making  thereof,  transmitted  to  us,  undpr  our 

*  seal  of  our  said  islands,  for  our  approliation  or 
'  disallowance  of  the  same ;  as  also  duplicates 
'^  thereof  by  the  next  conveyance. 

**  '  And  in  case  any  or  all  of  the  said  laws, 

*  statutes,  and  ordinances,  not  before  confirmed 
'  by  us,  'shall  at  any  time  be  disallowed,  and 
'  not  approved,  and  so  signified  by  us,  our 

*  heirs  and.  successors,  und^r  their  signet  or 
'  sign  manual,  or  by  order  of  our  or  their  privy 
'  council,  unto  you  the  said  Robert  Melville,  or 

*  to  the  commaoiler  in  chief  of  the  said  islands 

*  for  the  time  being,  then  such  and  so  many  of 
'  the  said  laws,  statutes,  and  ordinances,  as 

*  shall  be  so  disallowed  and  not  approved,  shall 
'  from  thenceforth  cease,  determine,  and  be- 

*  come  utterly  void  and  have  no  effect,  any 
'  thing  to  the  contrary  thereof  notwithstanding. 

**  *  And  to  the  end  that  nothing  may  be 
'  passed  or  done  by  our  said  council  or  assem- 
^  blies  to  the  prejudice  of  us,  our  heirs  and  suc- 

*  oessors,  we  will  and  ordain  that  you,  the  said 

*  Robert  Aldville,  shall  have  and  enjoy  a  nega- 

*  tivc  voice  in  the  making  and  p'Sssiug  f\\  laws, 

*  statutes,  and  ordinances,  as  aforesaid.  And 
'  that  you  shall  and  may  likewise,  from  time  to 
'  time,  as  you  shall  judge  necessary,  adjourn^ 
'  prorogue  or  dissolve,  all  general  assemblies  as 

*  aforesaid.' 

**  And  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  farther  say.  That  his  excellency  Ro- 
bert Melville,  esq.  arrived  in  Grenada  on  the 
I4th  of  December,  J  764,  and  in  consequence  of 
the  last  mentioned  letters  patent,  took  upon  him 
the  government  of  the  same,  and  the  other 
ishinds  therein  named.  And  that,  in  conse- 
>  qoence  of  the  last  mentioned  letters  patent,  a 
meeting  of  the  governor,  council,  and  assembly 
of  the  said  island  of  Grenada  was  held  there  io 
tbe  latter  end  of  the  year  1765. 

'*  And  that  his  majesty,  by  his  letters  patent 
under  tbe  great  seal  of  Great  Britain,  bearing 
date  at  Westminster  the  20th  day  of  July,  in 
the  fourth  year  <if  his  reign,  and  in  the  year  of 
our  Lord  1764,  did  order,  direct  and  appoint, 
that  an  impost  or  custom  of  four  and  a  half 
per  cent,  in  specie  should,  from  and  af^r  the 
29th  day  of  September  then  next  ensuing,  be 
raised  au4l  paid  to  his  heirs  and  successors,  for 
and  upon  all  dead  commodities  of  the  growth 
and  prmluce  of  the  said  island  of  Grenada  that 
should  be  shipped  off  from  the  same,  in  lieu 
of  ail  customs  and  impost  duties  to  that  time 
collected  upon  goods  imported  and  exported 
into  and  out  of  the  said  island,  under  the  autho- 
rity of  his  most  Christian  majesty.  Which 
said  letters  patent  are  in  tbe  words  following: 

*  George  the  third,  by  the  i;race  of  God,  of 
'  Great  Britaioi  France,  and  Ireland,  king,  de- 
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<  fender  of  the  fintb,  &c.  To  all  to  whom  these 
'  presents  shall  come,  greeting :  wheretr  a 
'  certain  impost  or  custom  of  four   pounds 

*  and  a  half  in  specie  for  every  hundred  weight 

*  of  the  commodities  of  the  growth  and  produce 
*■  of  the  island  of  Barbadoes,  and  of  the  Lee* 

<  ward  Carribbee  islands  in  America,  shipped 

*  off  from  the  same,  or  any  of  them,  is  paid 

*  aod  payable  to  us,  our  heirs  and  successors  ; 

<  and  whereas  the  island  of  Grenada  was  con- 

*  quered  by  us  during  the  late  war,  and  has 

*  lieen  ceded  and  secured  to  us  by  the  late  treaty 

*  of  peace  ;  and  whereas  it  is  reasonable  and 
'  expedient,  and  of  importance  to  our  other 

*  sugar  islands,  that  the  like  duty  should  take 

*  place  io  our  said  island  of  Grenada ;  we  have 

*  thought  fit,  and  our  royal  will  and  pleasure  is, 

*  and  we  do  hereby,  by  virtue  of  our  preroga- 

<  tive  royal,  order,  direct  and  appoint,  that  an 

*  impost  or  custom  of  four  and  a  half  per 

*  cent,  in  specie  shall,  from  and  aAer  the'29tb 
« day  of  September  next  ensuing  the  date  of 

*  these  presents,  be  raised  and  paid  to  us,  our 

*  heirs  and  successors,  for  and  upon  all  dead 
«  commodities  of  the  growth  or  produce  of  our 

*  said  island  of  Grenada  that  shall  be  shipped 

*  off  from  the  same ;  in  lieu  of  all  customs  and 

*  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 

*  island  under  the  authority  of  his  most  Chris* 

*  tian  majesty :  and  that  the  same  shall  be  col- 

<  lected    paid,  and  levied  in  sucb  manner  and 

<  by  such  means,  and  under  such  penalties  and 
'  forfeitures  as  the  ssid  impost  or  custom  of 

*  four  and  a  half  per  cent,  is,  and -may  now  be 

*  cotlectetl,  paid,  and  levied  iu  our  said  island 

*  of  Barbadoes,  and  our  said  Leeward  islands. 

** '  And  we  do  hereby  require  and  command 

*  the  present  governor  or  commander  in  chief, 

*  and  the  governor  or  commander  in  chief  for 

*  the  time  being,  and  the  ofiicers  of  our  cus- 

<  toms  in  the  said  island  uf  Grenada,  now  and 

*  hereafter,  for  the  time  being,  and  all  others 

*  whom  it  mify  concern,  that  they  do  respec- 

*  tively  take  care  to  collect,  levy,  and  to  receive 

*  the  said  impost  or  custom,  according  to  our 

*  royal  will  and  pleasure,  signified  by  these 

*  presents. 

**  *  And  whereas  a  poll-tax  was  levied  and 

*  paid  by  the  inhabitants  of  our  said  island  of 

*  Grenada  whilst  it  was  under  subjection  to  hie 

*  most  Christian  majesty,  it  is  our  royal  will 

*  and  pleasure  that  sucb  poll-tax  as  was  levied, 

*  collected  and  paid  by  the  inhabitants  of  the 

<  said  island  whilst  it  was  under  sul>jection  to 

<  his  most  Christian  majesty,  shall  be  continued 
*•  therein  during  our  royal  will  and  pleasure; 

*  and  that  the  same  shall  be  collected,  levied, 

*  and  paid  to  us,  our  heirs  and  successors,  at 

*  such  times  and  in  such  manner,  and  by  such 

*  ways  and  means,  and  under  such  penalties 

*  and  forfeitures,  and   upon  such  tenns,  and 

*  with  such  privileges  and  exemptions  as  the 

*  same  wa!«  collected,  levie<l,  and  paid  whilst  the 

*  said  island  was  under  such  subjection  to  his 

*  mostChrtstiun  m»jesty,  inasmuch  as  the  same 

*  are  not  contrary  to.  the  laws  of  Great  Britain. 
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<*  *  And  tliat  the  AcoouDt  and  oomber  or  the 
'  iohabitantt  and  daYet  thereio  ahall  be,  from 

*  time  to  time,  kept  and  d«li?ered  in  by  such 

*  person  and  peraoiiii,  and  at  luch  time  and 

*  timet,  and  under  such  regulaiiona,  aanctiona, 

*  p«ualliefl  and  forfeit  urea  rcapectively,  at  and 

*  under  which  the  same  were  taken,  kept  and 

*  delifered  in  durini;  the  time  the  taid  iftlin<l 

<  waa  siibiect  to  hi*  moat  Chriaiian  majesty,  as 

*  aforesaid,  in  as  much  as  the  same  are  not  oon- 

<  trary  to  the  laws  of  Great  Drilain. 

'*  *  And  we  do  hereby  require  and  command 
'  the  present  governor  or  commander  in  chief, 
'  for  the  time  beingf,  iif  our  aaid  island  of 

*  Grenada,  and  the  ae? eral  oliioers  of  our  re- 

<  venue,  now,  and  for  the  time  heini^,  and  all 

*  others  whom   it  may  concern,   that  they  do 
'  re«|»ectifirly  take  care  to  coilei-i,  Ifw,  and  ns 

*  ceive  the  money  arisinit  and  tu  ante  by  tlit^ 
'  siiiU  tax,  ami  to  |iay  and  account  for  tlie  same 

*  to  the  receiver  ifeoeral  a«id  collector  of  our 

*  casual  reTcnne  in  our  said  island,  for  the  time 

*  being,  according  to  our  royal  will  and  plea- 

*  sure  si<;ni6ed  by  these  preseutk." 

**  Which  said  letters  patent  were  afterwards 
duly  registered  in   the  said  island,  ami  wert 


'  and  their  hairs  for  tMv^  all 

■  and  hereditaments,  under  his  mm— ty*a 
'  seal  appointed  for  Barbadoes  nod  lk»  rsal  sf 

*  tlie  Carribbee  islsnds,  as,  relation  hmm%  thci»- 
'  unto  bad,  may  aud  doth  more  at  large  appear. 

**  *  And  whereas,  by  virtue  of  tiM  aaid  earl  sf 
'  Carlisle*s  patent,  divers  governors  aad  agcMi 

*  have  been  sent  over  hither  with  authority  ii 

*  lay  out,  set,  grant,  or  convey  in  paroals  Ibc 

■  land  witliin  this  islaml,  to  such 
'  they  should  think  tit,  which  was  by 

*  their  respective  times,  aa  much  na  ia 
'  hiy,  accordingly  performed.     And 

*  many  have  lost  their  grants,  warranUi  and 

*  other  eviUeoces  for  the  said  lan«la ;  and  olbsn, 
'  by  reason  of  the  ignorance  of  limaa  tinei, 

*  want  Hufticient  and  legal  words  to  craale  in- 

*  heriiances  totliem  and  their  heirs;  and  othtn 

*  that  never  recorded  their  grants  and  war- 

*  rants ;  and  others  that  can  make  no  proof  «f 

*  any  grants  or  warrants  they  ever  had  for  iheir 
<  lauds,  and  yet  have  been  long  and  qoiet  pa»* 

*  sesftors  of  the   same,  and   beatowod   greii 

*  charges  tliereou.     And  itbereaa  theacfcoea- 
'  le<l«;uient  of  40  pounds  of  cotton  per  bead, 

*  and  other  taxm  and  ctHUpositioos  foroMrly 
'  ruiked  tu  the  earl  of  Carlisle  waa  bcM  verV 


Sublicly  announced  by  his  excellenry  Kobert  , 
IrUille,  e«q.  in  the  montli  of  J  inutiry  1765,  i  *  h«*avy.     For  a  full  remedy  for  all  tbo  Urfcrfi 
immediait-ly  succeeding  his  arrival  in  the  said     '  afore'  related,  and  quieting  the  pnsaesaiyai, 


kland  of  (irenada. 

**  Aud  the  jururs  aforesaid,  uptm  tlieir  oaths 
afort^aitl,  farther  say,  that  the  said  duly  of 
tbiir  and  a  half  per  cent,  before  the  making  of 
the  Kuid  Issit  meuiiuned  letters  patent,  was  and 
vet  \s  phid  in  the  i<«land  of  liarbadoes,  ami  the 
Leew  ani  Csrihitee  ikiaudsi,  in  purjinance  or  by 
virtue  of  acu  of  assembly  passed  in  the  same 
kland  1  hereinafter  set  forth. 

"And  the  jurora aforesaid,  upon  their  oaths 
mforesaid,  farther  say,  that  by  aa  act  of  a«- 
oemhly  of  the  island  «if  Barbadoes,  in  the  West* 
Jndies,  paased  in  the  said  island  on  the  19th 
day  uf  September,  IG63,  intitled,  *  An  act  fur 

*  settling  an  impost  on  the  commodities  of  the 

*  d^wth  of  that  island,'  it  is  amongst  other 
things  recited  aud  enacte«l  ns  follows : 

«  Whereas  our  late  sovereign  lord  Charles 

*  the  first,  of  blesscnl  memory,  did,  by  his  let- 

*  ters  patent  under  the  gnat  aesl  of  Knulaml, 

*  vrant  and  convey  unto  James,  earl  of  Car- 

*  lisle,  and  his  heirs  fur  ever,  the  propriety  uf 

*  this  island  of  Barbadoes;  and  his  sarre«rma- 
<jesty  that  now  is  having  by  purchase  in* 

*  vesteil  himself  in  all  the  rights  of^  the  said  earl 

*  of  Carlisle,  and  in  all  other  rights  which  any 
■  other  person  mavehum  from  that  patenter  any 

*  other,  and  thereby  more  immediately  and  par- 

<  ticularly  huth  [having]  taken  this  island   unio 

*  his  royal  protection :  and  hie  most  excellent 

*  majesty  having,  by  letters  patent  under  the 

*  firreat  «eal  of  England,  bearing  date  the  IQih  of 

*  Jmie,  in  the  15tli  year  of  his  reign,  appointed 

*  his  excellency  Francis,  Ion)  W  il  lough  by  of 

*  Parham,  captain  general  aod  chief  governor 

<  of  Barbndoes,  and  all  the  Carribbee  islandi, 

<  with  full  power  and  authority  to  grant,  con- 

*  firm,  and  assure  to  the  inhabitaota  of  the  same, 


*  and  settling  the  tenures  of  tbo  inbahitanla  sf 

*  this  island,  be  it  enacted  by  his  uecUcacy 

*  Francis,   lord  Willoughby  of  Parbom,  ami 

*  his  council,  and  getitleaien  of  the  aiaopibty, 
'  anil  by  the  authority  of  the  sansep  thaip  ooi* 

*  wiihftitanding  the  defecta  afore  related,  OH  the 

*  now  rightful  possessors  of  landa,  teoeoMnb 
'  aud  hereditsmenis,  within  this  island,  oeoard- 

*  ing  to  the  laws  aud  custoaia  thereof,  may  at 

*  all  times  repair  unto  his  excellency  for  ibe 

*  full  cototiriiiation  oi  their  eatates  and 

*  aiNl  then  ami  there  shsU  and  oiay 
'  such  full  rontirmatiuu  and  assurance, 

*  his   majesty's  great  seal  for  this 

*  they  can  reasonably  advine  or  dc«ire, 

*  ing  to  the  tnie  intent  and  meaning  of  thia  act. 

**  *  And  be  it  farther  enacted,  hy  the  autboriiy 

*  aforesaid,  that  all  aud  every  the  payments  of 

*  40  pouiiils  of  ortlun  per  head,  aud  all  Olbcr 
'  duti«'s,  rents,  and  arrears  of  rents,  wliicb  bare 

*  or  might  have  been  kvietl,  be  from  hencefonh 

*  alisolttiely  ami  fully  releaaed  and  made  vuid ; 

*  aud  that  the  inlwihiianls  ol*  this  island  bate 
'  and  hold  their  several  filaniatioos  to  them  aad 
'  their  heirs  Inr  ever,  in  free  aud  common  aoc- 
'  cage.     Yielding  and  laying,  therefore,  at  Ibc 

*  fea^i  <if  Hl  Michael  every  year,  if  tbe  same 

*  slisll  l>e  lawfully  deuiauded,  one  ear  ••!'  Iwliua 

■  coi  II,  lo  his  majesty,  hia  heirs  and  sucrtmnn 

*  for  erer,  in  full  and  free  discharge  of  all  rears 

<  and  Nervice^for  the  future,  in  consideralioii  of 

*  the  release  of  tlie  said  40  pounds,  nnd  in  con- 
'  sideration  of  the  confirmation  of  all  eslalca  hi 

*  this  island,  as  aforeaaid,  aud  in  aekniMiledg- 

<  ment  of  his  majesty's  grace  and  favour  ia 

*  sending  to  sinI  aiqiointing  over  us  bia  aa^d 

*  excilleiicy,  of  whose  prudence  and  moderate 

■  govemmaut  wo  have  bcretotbre  had  lor^e 
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*  esperieaee,  ttid  do  rest  mott  aMored  thereof 

*  for  the  future. 

**  *  Aod  Ibrttmacb  as  notbing«ooduceth  more 
*•  to  the  peace  and  prosperity  of  any  place,  aod 

*  the  protection  of  every  single  person  therein, 

*  than  that  the  public  revenue  thereof  oiay  be 

*  in  flonie  roeaaure  proportioned  to  the  public 

*  charges  and  ezpences ;  and  also  well  weigh- 

*  tng  the  great  charges  that  there  must  be  of 

*  necessity  in  the  maiotaiDing  the  honour  and^ 
'  dignity  of  his  majesty's  authority  here ;  the' 

*  public  meeting  of  the  sessions ;  the  often  at* 
'  tendance  of  tM  council;  thereparationof  the 
'  forts ;  the  building  a  sessions- boos^  and  a 

*  prison ;  and  all  other  public  charges  incnm- 
•  *  bent  on  the  government ;  do,  in  consideration 

'  thereof,  give  and  grant  unto  bis  mi^esty,  his 

*  heirs  and  successors  for  ever,  and  do  most 

*  bunftbly  desire   your   excellency  to   accept 

*  these  our  grants :  and  we  humbly  pray  your 

*  excellency  that  it  may  be  enacted,  and  he  it 

*  enacted,  by  bis  excellency  Francis,  lord  Wil-« 
'  loughl^  of  Parhsm,    captain  general   and 

*  chief  governor  of  this  island  of  Barbadoes, 

*  and  all  other  the  Carribbee  islands,  and  by  and 

*  with  the  consent  of  the  council,  and  the  gen- 

<  tltoieQ  of  the  assembly,  representatives  of  this 

*  island,  and  by  authority  of  the  same,  that  an 

*  impost  or  custom  be,  from  and  after  publica- 
^tioQ  hereof,  raised  upon  the  native  commodi- 

*  ties  of  this  island,  after  the  proportions  and  in 

*  manner  and  Ibrm  as  is  hereafter  set  down  and 

*  appointed,  that  is  to  say,  upon  all  dead  eom- 
^  modities  of  the  growth  or  produce  of  this 

*  island,  that  shall  be  shipped  off  the  same,  shall 

*  be  paid  to  our  sovereign  lord  the  king,  his 

*  heirs  and  successors  for  ever,  four  and  a  half 

*  in  specie  for  every  five  score.' 

**  And  the  jurors  albresaid,  upon  their  oaths 
aforesaid,  farther  ssv,  that,  by  an  act  of  as- 
sembly of  the  island  of  St.  Christopher,  in  the 
West  Indies,  passed  in  the  said  island,  in  the 
year  of  our  Lord  1727,  intitled,  *  An  Act  to 

*  subject  all  goods  and  commodities  of  the 

*  growth  and  produce  of  the  late  French  part 
'  of  the  island  i)f  St.  Christopher,  which  are  or 

*  shall  tie  shipped  off  from  the  said  island,  to 

*  the  payment  of  the  four  and  a  half  per  cent. 

<  duty,  and  to  ascertain  at  whfft  places  all  the 

<  duties  of  four  aod  a  half  per  cent,  shall  be 

*  received.' 

■*  It  is,  amongst  other  things,  recited  and 
enacted  as  follows  :  *  Whereas  in  and  by  an  act 
^  or  statute  of  the  (General  council  and  general 

*  assembly  of  the  Leeward  Carribbee  islands, 

*  in  America,  culled  or  known  by  the  names  of 

*  the  island  of  Nevis,  St.  Christopher,  Antigua, 

*  and  Montserrat,  made  in  pr  about  the  year  of 

*  our  Lord  1663,  and  entitled,  An  Act  for  set- 

*  tlinj;^  ati  impost  on  the  commodiues  of  the 

*  growth  of  the  said  Leeward  Carribbee  islands, 

<  a  certain  duty  or  custom  of  four  pounds  and 
«•  a  half  in  S|H.'cie  for  every  hundred  weight  olT 

*  the  coinmodiiies  of  the  crrowth  and  produce 

*  of  the  said  Leeward  islands  tlien  afterwards 

*  to  l»e  shif»|»ed  off  from  the  said  islands,  or  any 

*  of  them,  was  given  and  granted  to  our  late 


*  sovereigii  lord  Cbarlea  the  9d,  then  king  of 
'  England,  Scotland,  France,  and  Ireland,  and 
'  to  his  heirs  and  successors  for  ever,  as  in  and 
'  by  -the  same  act  or  statute,  rehition  being 
'  thereunto  had,  may  more  faliy  and  at  large 

<  appear.' 

**  *  Aod  whereas  since  the  making  of  the  said 
'  statute,  to  wit,  in  and  by  the  lato  treaty  of  peace 

*  and  friendship  oonclnded  at  Utrecht  between 

*  the  two  crowns  of  Great  Britain  and  France, 

<  an  entire  cession  was.made  by  the  moat  Chris- 

*  tian  king  Lewis  the  14tb  to  our  late  sovereign 

*  ladv  Anne,  queen  of  Great  Britain,  France, 

*  and  Ireland,  and  to  her  crown  fbr  ever,  of  all 
« that  part  of  the  island  of  St.  Christopher  fbr- 
'  merly  behmgiog  to  the  crown  of  France ;  so 

*  that  the  same  late  French  part  of  the  said  island 

*  of  StCbristopher  is  now  become  parcel  of  the 

<  realm  of  Great  Britain,  and  is  qnder  the  sole' 
'  dominion  and  government  of  the  crown  of  the 
*aame. 

**  *  And  whereas  some  doubts  have  arisen,  whe- 

<  ther  the  said  Isle  French  part,  so  yielded  up  as 

<  afbrea^d  to  the  said  crown  of  Great  Britain,  be 

*  subject  to  the  pavment  of  the  aforesaid  duties 
(  of  four  and  a  nsif  per  cent,  so  as  aforesaid.  In 

*  and  by  the  said  recited  act,  given  and  granted 

*  to  our  said  bte  sovereign  lord  king  Charles 

*  the  3d,  his  heirs  and  successors ;   for  avoid- 

*  ing,  thcrefbre,  all  disputes  and  controverdei 

*  which  may  for  the  future  arise  within  the 

*  same  bland,  touching  or  concerning  the  pay- 

*  ment  of  the  same  duties,  we,  yonr  mi^jesty's 

*  most  dutiftil  and  loyal  subjects  John  Hart, 
'  esq.  your  msjesty's  captain  |[eneral,  and  go- 
'  vemor  in  chief  of  all  vour  majesU's  Leeward 
'  Carribbee  islands  in  America,  and  the  council 

*  and  assembly  of  the  said  island  of  St  Chris- 

*  topber,  do  humbly  beseech  your  maiesty  tfiat 

*  it  may  be  enacted  and  declared,  and  it  is  here- 

*  by  enacted  and  decUred,  by  the  king's  most 
'  excellent  miyesty,  by  and  with  the  advice  and 

*  consent  of  the  captain  general  and  go? ernor 

*  in  chief  of  the  safd  Leeward  Carribbee  islands, 

*  in  America,  and  the  council  and  assembly  of 

*  the  said  island  of  St.  Christopher,  and  by  the 

*  authority  of  the  same,  that  all  and  singular 
'  the  goods  and  commodities  of  the  growth  and 
'  produce  of  the  said  late  French  part  of  the 

*  said  island  of  St.  Christopher,  and  which  at 
'  this  time  are,  or  hereafter  shall  be,  shipped 
'  off  from  thence,  in  order  to  be  carried  to  any 
'  other  port  or  place  whatsoever,  are,  and  for 
'  ever  after  shall  be,  subject  and  liable,  and  the 

*  same  goods  and  commodities,  aod  every  of 
'  them,  are  hereby  made  subject  and  liable,  to 
'  the  payment  of  the  aforesaid  duties  and  cua- 

,  *  toms  of  four  pounds  and  half  a  pound  per 

*  cent,  in  specie,  to  your  most  sacred  majesty,' 
'your  heirs  and  successors,  in  such  manner 

*  and  sort  as  the  goods  and  commodities  of  the 
'  crruwth  and  produce  of  that  part  of  the  said 

*  island  known  and  called  by  the  name  of  the 
'  English   part  thereof,   have  heretofore    and 

*  hitherto  been  subjected  and  liable  unto  by 
'  force  and  virtue  of  the  above  recited  act  or 

*  statute.' 
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<*  An<l  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  thai  by  an  act  of  assem- 
bly of  ihe  island  of  Nevis,  in  the  Wetit  Indies, 
iNiKst^l  in  the  said  island  in  the  yepr  of  our 
LonI  1661,  entitled,  *  An   Act  for  Sfillini^  an 

*  im|»«i!«t  (»n  the  ciininiiiditiL'S  nf  the  f^rowth  of 

*  this  island,'  it  is,  amnn(rst  other  things,  re- 
citetl  and  enacted  as  fullowk: 

**  *  Whereas  our  late  soverei{pi  lord  Charles 
the  1st,  of  hlesieil  memory,  did.  by  his  letters 
patent  under  the  fifreat  seal  of  Enifland,  grant 
and  ctinvey  unto  James,  earl  of  Carlisle,  and 
his  heirs  for  ever,  the  propriety  of  this  island 
of  Nevis  ;  and  his  sacred  majesty  that  now  is 
baviofT  hy  purcha^  invested  himself  in  all 
the  rights  of  the  said  earl  of  Carlisle,  and  in 
all  other  rights  which  any  other  |ierson  may 
claim  fnim  that  patent,  or  any  other,  ami 
thereby  more  immediately  hath  [bavini;] 
taken  this  island  and  the  rest  of  the  Oarribbee 
islands  into  his  royal  protection :  and  his  most 
excellent  majesty  having,  by  letters  patent 
under  I  he  f^reat  seal  of  England,  bearing  date 
the  19th  day  of  June,  in  the  16th  year  of  his 
reitrn,  apfiointed  his  excellency  Francis,  lord 
Willoutrhby  of  Parham,  captam  general  and 
chief  governor  of  Barliadoes,  and  the  rest  of 
the  Carrilibee  islands,  with  full  power  and 
authority  to  grant,  confirm,  and  assure  to  the 
inhabitants  of  the  same,  and  their  heirs  for 
ever,  all  lands,  tenements,  and  hereditaments, 
under  his  majesty's  seal  appointed  for  Barba- 
does,  and  the  rest  of  the  Carribbee  islands,  as, 
relation  being  thereunto  had,  may  and  doth 
more  at  large  ap|iear. 

**  *  And  whereas,  by  virtue  of  the  said  earl 
of  Carlisle's  patent,  divers  governors  and 
agents  have  been  sent  over  hither  with  an- 
thoritv  to  lay  out,  set,  ^ant,  or  convey  in 
parcels  the  land  within  this  island,  to  such 
persons  as  they  sh<iuld  think  tit,  which  was 
by  them,  in  their  res}»ective  times,  as  much 
as  in  them  fay,  accordingly  performed.  And 
whertras  many  have  tost  their  (p'ants,  war- 
rants, or  other  evidences  for  their  said  lands  ; 
and  others,  by  reasim  of  the  ii^orance  of 
those  times,  want  KulKcient  and  lawful  words 
to  create  inheritances  in  them  and  their  heirs; 
and  others  that  iit-ier  recorded  their  grants 
and  warrants ;  and  others  that  can  make  no 

f»roof  of  any  grants  or  warrants  they  ever 
lad  for  their  land;),  antl  yet  have  been  lon^ 
and  quiet  possessors  of  the  same,  and  be- 
stowed i^reat  charges  there<in.  Anil  we  do 
humbly  pray  your  excellency  that  it  mi^ht 
be  enacted,  and  be  it  cnacteil,  by  his  excel- 
lency Francis,  lord  Willoughhy  of  Parham, 
captain  ifeneral  and  chief  governor  of  tiie 
island  of  Barbadoes,  anil  the  rest  of  the  Car- 
ribbec  islamb,  aud  by  niid  with  the  advice  and 
consent  of*  the  council  and  gentlemen  of  the 
assembly,  representatives  tif  this  island,  and 
by  the  authority  of  the  same,  that  an  impost 
or  custom  be,  from  and  after  the  publiration 
hereof,  raised  up<>n  the  native  coninifMlities  of 
this  island,  alu r  the  {iroportion  and  \n  manner 
and  form  as  is  herealter  set  down  and  ap- 


'  pointed  :  that  is  to  say,  upon  all  ctMnmodito 

*  of  the  gniwth  or  proiluciion  of  this  island  tbn 

*  shall  lie  ship|»ed  off  the  same,  shall  be  paid  la 
<  our  sovereign  lord  the  kinif,  his  ~ 

*  sncces<ors  for  ever,  four  aini  a  half  in 

*  for  every  [five]  score.* 

**  Antl  the  jurors  aforesaid,  upon  their  anths 
aforesaid,  farther  say,  that  by  ao  art  of  »- 
send)ly  of  the  island  of  Antigua,  io  the  West 
Indies,  passed  in  the  said  island  on  the  19lh 
of  May,  in  the  year  of  our  l^ord  IGM,  m- 
tiiletl,  '*  An  Act  for  the  settlement  of  the  cnt- 

*  tout  or  duty  of  four  and  a  half  per  cent,'  it 
is,  amongst  other  things,  recited  and  eaacled 
as  follows :  *•  Whereas  by  reason  of  the  ble 
'  unhappy  war  which  arose  betwixt  hia  royal 

*  majesty  C*harles  the  second,  king  of  Gteit 

*  Britain,  France,  and   Ireland,  Ace.  and  tba 

*  most  Christian  king,  in  France,  as  well  m 

*  the  sutes  general  of  the  United  NGiberlaadi, 

*  several  of  his  majesty  of  Great  Britain  hb 

*  territories  on  this  side  the  tropic,  became  mh- 

*  ject  (through  conquest)  unto  the  said  French 
'  king  and  his  subjects ;    and,  amooi(«t  othen, 

*  this  inland  of  Aiiti:;ua  also  was  ao  aubdocd 
'  by  .^lonsieur  de  Labarr,  lieutenant  general  by 
'  sea  aud  land  to  the  said  French  king,  being  aa- 

*  siftted  hy  the  Cannibal  Indians;   by  nsrani 

*  whereol  all 'the  lands  within  thii  island  be- 

*  came  lorfeited  unto  his  majesty,  &c.  as  by  an 

*  act  of  this  country,  lieanng  date  the  lOlh 

*  day  of  April  last  past  (reference  being  there- ' 
*•  unto  had)  may  more  at  large  appear.      Know 

■  ye,  that  for  and  in  consideration  of  newgranta 

*  and  confirmation  of  our  said  lands,  under  the 

*  great  seal  ap|iointed  for  Harbadoes,  and  the 

*  rest  of  the  Carribbee  islands  by  his  excellency 

*  lord  Willoughfiy  of  Parham,  <5cc.  we  do  gite 

*  and  grant  to  liis  said  majesty,  his  heira  aad 

*  successors  for  ever,  and  most  humbly  desire 

*  your  excellency  to  accept  these  our  grants: 

*  and  we  do  humbly  pray  your  excellency 

*  that  it  may  be  enacted,  and  l)e  it  enacted,  by 

*  his  excellency  lord  Willoughby  of  Psrbanit 
'  captain  general  and  chief  g^rpmor  of  Bar- 

*  badoes,  and  the  rest  of  the  Carribbee  islaadB, 
:  '  anil  by  aud  with  the  advice  and  cotiaeot  of  the 
'  '  council,  and  gentltinen  of  the  assembly,  re- 

*  presentatives  of  this  island,  and  by  the  an- 
•  *  tnority  of  the  same,  that  an  im|»ost  or  custom 

*  In*,  from   and  after  the   publiration   hereof, 

*  raised  (i|)on  the  native  comnio<liiies  of  tfab 

*  island,  after  the  proportion  and  in  manner 
'  and  form  as  atmve  set  down,  that  is  to  sayi 
'  upon  all  commodities  of  the  growth  or  pro- 

*  dnctioii  of  this  islaml,  that  shall  be  shipped 

*  otr  tiio  same,  shall  l>e  pai<t  to  our  soverago 
I  *  lord  tiie  kint;:  his  heirs   and  successors  for 

*  ever,  doir  and  a  half  in  specie  for  every  Ove 
*sc«»re.' 

*'  And  the  jurors  aforesniil,  upon  their  oaths 
i  aforesaid,    fariiitT  say,  th:it  a  cuntom- house 

was  estaidished  in  the  !»:tid  island  of  Grenada, 
'  and  proper  otiirers  appointe  I  thereto. 
[      **  And  the  jumrs  aforesaid,  u|Hm  their  oetha 

aforesaid,  larthi  r  nqv,  that  the  plaintiff,  being 
'■  a  natural  born  subject  of  the  king  of  Greai 


•57] 


Campbell  o.  HdL 


A.  D.  1774. 


[258 


Britain,  on  tbe  third  day  of  March,  1763,  par- 
chaseil  a  certaiD  plantation  in  tbe  said  islaod 
of  Greoada,  of  tbe  French  inhabitants,  in  pur- 
suance of  the  said  articles  of  capitulaUoo,  and 
of  tlfe  said  treaty  of  peace,  as  many  otlier 
British  subjects  had  then,  and  since  have,  done. 

**  And  the  jurors  aforesaid,  upon  their  oaths 
liforesaid,  farther  say,  that  certain  sugars  of 
tbe  plaintiff's,  and  of  the  growth  and  produce 
of  the  said  island  of  Grenada,  and  made  from 
off  the  plaintiff^'s  said  planution  there,  subse- 
quent to  tbe  granting  and  registering  of  the 
said  letters  patent  of  the  SOtb  of  July,  1764, 
were  exported  from  thence.  And  that  the 
monies  in  the  declaration  mentioned  to  be  had 
and  received  by  the  defendant  to  the  plaintiff's 
use,  were  paid  to  and  received  by  the  said 
William  Hall,  in  the  said  island  of  Grenada, 
as  afures^iid,  as  and  fur  the  duty  of  four  and 
s  half  per  cent,  imposed  by  tbe  said  letters 
patent  of  tbe  20th  of  July,  1764,  he,  the  said 
William  Hall,  being  then  and  there  the  col- 
lector of  the  said  duty,  tor  the  use  of  his  ma- 
jetty.  And  that  the  said  William  Hall  hath 
not  paid  the  same  over  to  the  use  of  his  ma- 
jesty ;  but,  on  notice  of  this  action  mtended  to 
be  brought,  hath,  by  and  with  the  consent  of 
his  majesty's  attorney  general,  kept  the  same 
is  his  bands,  for  the  purpose  of  trying  tlie 
question  arising  upon  the  facts  ;  and  ror  which 
ibis  action  is  brought. 

"  But  whether  upon  the  whole  matter  afore- 
said, (bund  by  the  said  jurors,  in  manner  afore- 
said, tbe  satd  impost  or  custom  of  four  and 
one  half  per  cent,  in  specie,  for  and  upon  all 
dead  commodities  of  the  growth  or  produce 
of  the  said  islaod  of  Grenada  shipped  off  for 
tlie  same,  was  lawfully  imposed  or  not,  the  said 
jurors  are  altogether  ignorant,  and  pray  tbe  ad- 
vice of  the  Court  in  the  premisses. 

"  And  if,  upon  the  wnole  matter  aforesaid, 
found  by  the  said  jurors,  in  manner  aforesaid, 
it  shall  appear  to  the  Court  here  that  tbe  said 
impost  or  custom  of  four  and  a  half  per  cent, 
in  specie  of  and  upon  all  dead  commodities  of 
tbe  growth  or  produce  of  the  said  islaod  of 
Grenada  shipped  off  from  the  same,  was  not 
lawfully  imposed,  then  the  said  jurors,  upon 
their  oaths  say,  that  the  said  William  Hall  did 
undertake  ami  promise,  in  manner  and  form 
as  the  said  Alexander  Campbell,  by  his  said 
declaraiioo,  hath  declared  against  him ;  and 
they  assess  the  damages  of  the  said  Alexander 
cm  that  occasion,  besides  his  cosis  and  charges 
laid  out  by  him  about  his  suit  in  this  behalf, 
to  6/.  and  for  such  costs  and  charges  40«. 

**  But  if,  upon  the  whole  matter  found  by 
the  said  jurors,  it  appear  to  the  Court  here, 
that  the  said  impostt  or  custom  of  four  and  a 
half  per  cent,  in  specie  of  and  upon  all  dead 
commodities  of  the  growth  or  produce  of  the 
said  islaod  of  Grenada,  shipped  off  from  the 
same,  was  lawfully  imposed,  then  the  said 
jursrs,  upon  their  oaths,  say,  that  the  said 
William  Hall  did  not  promise  and  undertake 
in  maimer  and  form  as  in  his  plea  aUedged.'' 

VOL.  XX. 


Thts  eaoM  was  first  argued  for  the  plaintiff^ 
by  Mr.  Alleyne,  upon  tbe  above  special  verdiol, 
in  Easter  term,  1774,  in  substance  nearly  to 
tbe  effect  following. 

Mr.  Alleyne, — My  lords,  if  the  wishes  of  g»> 
vemment,  or  professional  rank,  could  influencs 
the  decisions  of  this  tribunal,  I  should  now, 
considering  the  cause,  and  the  dignity  of  those 
advocates  who  support  it  against  me,  ado|iC 
the  example  of  the  Roman  orator ^  and  begin 
with  recommending  my  client  to  the  grsce  and 
protection  of  bis  judges ;  but  experience  bsv<* 
mg  taught  me  that  here  tbe  genuine  merits  of 
a  cause  are  the  judicial  guide,  I  gladly  follow 
tbe  practice  of  an  English  court,  where  tbe 
laws  are  beard  by  their  own  recommendation, 
and  rise  in  humble  confidence,  of  counsel  with 
tbe  plaintiff,  who,  through  me,  solicits  your 
lordsbips'  justice  in  Bis  behalf. 

This  long  exjiected  and  truly  interesting 
cause  now  comes  before  the  Court  upon  a  spe<»  • 
cial  verdict,  found  at  tbe  trial  of  the  general 
issue  Ijefore  your  lordship,  on  an  action  of 
*  indebitatus  assumpsit;'  nominally,  indeed, 
brought  for  the  recovery  of  an  inconsiderable 
sum  of  money ;  but  substantially,  to  take  the 
opinion  of  your  lordships  upon  a  question  of  the 
first  magnitude.  The  verdict,  when  relieved  • 
from  tbe  embarrassment  of  form,  resolves  it- 
self into  the  following  case. 

The  conquest  of  the  bland  of  Grenada,  in 
the  West  Indies,  was  one  among  the  many 
glorious  achievements  of  the  last  war.  It  was 
surrendered  to  the  troops  of  his  Britannic  ma-  ' 
jesty,  under  general  Monckton,  on  the  7th  of 
February,  1763. 

Tbe  articles  under  which  it  capitulated  ac** 
knowledge  the  inhabitants  from  thenceforth  as 
British  subjects ;  require  thebii  to  take  the  oath 
of  allegiance,  as  a  reciprocal  duty  resulting 
from  their  adoption  as  such ;  secure  to  them 
tbe  enjoyment  of  their  religion ;  assure  them 
of  protection,  in  the  same  manner  as  the  colo- 
nies receive  it ;  with  whom,  by  this  surrender, 
and  the  consequent  reception  into  the  privi- 
leges of  British  subjects^  they  are  placed  upon 
an  equal  foot  iu  the  possession  of  the  common 
<^berty ;  and  permit  them  to  dispose  of  their 
own  lands,  provided  it  be  to  British  subjects. 

On.  the  general  treaty  of  peace,  signed  at 
Paris,  February  the  10th,  1763,  this  island  was 
ceded  by  his  Christian  majesty,  in  full  right, 
to  tbe  crown  of  England,  under  stipulations 
similar  to  those  on  which  the  province  of  Ca- 
nada was  ceded ;  and  in  general  confirmatory 
of  the  articles  of  capitolatiop.  And  in  this 
treaty  bis  majesty  engages,  in  the  most  ample 
manner,  for  the  free  exercise  of  the  Roman 
Catholic  religion ;  and  gives  his  Fi-encb  sub- 
jects liberty  to  sell  their  goods  and  retire. 

On  the  7tk  of  October  following  his  majesty, 
to  make  good,  in  the  fullest  manner,  those  en- 
gagements, upon  the  faith  of  which  the  island 
had  surrendered,  and  to  perform  at  tbe  same 
time  the  conditions  of  tbe  treaty  of  peace,  and 
farther,  with  a  view  to  the  betteimopling  and 
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cultivating;  of  his  Mid  island,  wnt  nleasetl  to 
isiue  his  royal  pniclainalion,  iutiiiiit;  lits  Hriti^h 
subjects  to  culouize  in  liisi  new  ac(|iiirt'«i  <lunii- 
niuus,  auil,  as  an  eiirouranfeincnt,  assuhiiji^ 
thi^ui  anil  the  inhabitants  in  };i  nvral  »lr«*aily 
there,  of  the  bvnefii  ol*  the  Knirlikh  laws  ami 
coiistitutiun:  and,  lor  that  |iur|Mis(>,  declares  to 
this  rliect;  rc^'itin);  that  it  \%ill  uieatly  con- 
triiiute  to  the  B|ic*cdy  M'ttiini;  ut'  Wis  Bai«l  nrw 
fl^vrrniiients,  that  his  lo\ini;  Mtl||«*rt)i  should 
he  inroruifd  of  bis  paternal  cart-  lor  ilie  secu- 
rity of  those  in  their  liberties  and  pniiier tit's 
who  were  or  shoulil  become  inhalMiantJi  there- 
of; and  failher,  for  tlu*  rflectnaiiutf  of  KUt:li 
intent,  "  We  have  thou^rht  fit  to  publikh  and 
declare  h>  this  our  proclamation,  that  we 
have,  in  our  letters  patent  under  our  ^reat 
seal  of  (ireat  Britain,  by  nhich  the  said  tfo- 
feruinents  are  constituted,  i^ivvuexpresNimMer 
and  directicni  to  onr  governors  of  onr  said  co- 
lonics res|»ectively,  that  so  M>on  as  the  slate 
and  circumstances  of  the  saitl  coluiiies  uill 
admit,  they  shall,  with  the  advice  and  con- 
tent of  the  members  of  our  ronnril,  summon 
ftod  call  i^eneral  asaicmhlies  Hiihiii  the  said 
governuieuts  respectively,  in  hurh  manner 
•nd  form  as  in  those  colonics  and  provinces 
in  America  which  are  under  our  immediiAte 
government.** 

Having  thus  declared  his  resolution  to  exe- 
cute the  cn{>[agement  iit  their  favour  by  this 
first  step,  as  eai  ly  as  uo&aible,  uf  calling  as- 
semblies as  in  the  colonies  and  provinces  in 
America,  under  his  particular  protect iun,  and 
his  inclination  and  desire  to  manifest  his  pater- 
nal en  re  of  his  subjects;  he.  procectls  to  shew 
the  extent  and  justness  of  the  accomplishment 
of  his  design,  by  a  full  and  particular  declara- 
tion of  the  nature,  powers  and  design  of  these 
•Bsemblies  when  c;-Ue<ly  by  adding :  **  and  we 
have  alio  given  power  to  the  said  (^vernors, 
with  the  consent  of  our  said  councils  and  the 
representatives  of  the  people  so  to  be  sum- 
moned as  aforesaid,  to  make,  constitute  and 
appoint  laws,  statutes  and  ordinances,  for  the 
public  peace,  welfare  and  good  government  of 
onr  said  colonies,  and  of  the  pei^plr  and  inha- 
bitants tliereof,  as  near  as  mav  ktf  agreeable  to 
the  laws  of  England/'  Here  then  they  saw  the 
full  idea  of  their  becomir*/  British*  subjects 
(which  they  became  at  the  surrender)  by  this 
clear  anti  perfect  image  of  the  beauty,  order, 
and  freediuii  of  the  British  constitution,  im- 
parted to  them,  and  declared  to  be  the  model 
and  foundation  of  ilicir  own. 

But  as  it  might  happen  that  this  benefit, 
thus  pledged  and  confirmed  to  them,  could  not 
be  immediately  communicated  in  its  full  ex- 
tent ;  his  majesty  provides  thus ;  *'  in  the  mean 
time,  and  until  such  assembhes  can  be  called, 
all  persons  inhabiting,  or  resorting  to,  our  said 
colonies,  may  confide  in  our  royal  protection, 
for  the  enjoyment  of  the  Iwnefit  of  the  laws  of 
our  realm  of  England."  So  that  the  enjoy- 
ment of  these  laws  was  to  aiitici|»ate  even  the 
calling  of  the  asseoubliea ;  which  was  not  to  be 
•  coninieoceiaeut  of  their  freedou,  nor  of  their 


exercise  of  the  rights  of  Bntish  tuljectSy 
of  their  participation  in  the  Britiah  cootlito- 
tion ;  but  one  act,  most  importaut  aad  illus- 
trious indeed,  of  that  freedom,  thoae  righti| 
and  that  constitution  already  in  their  poi- 
se^siun. 

And  it  is  material  to  consider  what  is  the  fint 
step  which  the  governor  is  to  take  upou  his  ar^ 
rival  in  the  inland,  for  the  pur|M)se  before  ex* 
presseil,  of  giving  the  inhabitants  the  benefit  of 
the  laws  of  England.  It  lullows  iromedisteiyy 
*'  We  have  g^iveu  faiwer  under  our  great  acel  Is 
ourgnvernorb  of  our  said  coWmies  respectively, 
to  erect  and  constitute,  w  ith  the  advice  of  osr 
said  councils  res|ieciively,  c*ourts  of  judicature, 
and  public  juMice  withiu  our  said  ookiniea,  for 
the  hearing  an  I  determining  all  causes,  as  weH 
crnninal  and  eivil,  acconhng  to  law  and  equity ; 
and  as  near  as  may  be  agreeable  to  the  laws  ol' 
England." 

Here  then  the  laws  of  Ulierty  and  of  Eng- 
land are  enthruneil  in  the  inland  as  suoo  as  ever 
the  delegate  of  the  executive  {lowers  arrivfs 
there,  simI  he  is  sent  to  give  them  eftel 
amongst  those  who  were  already  entitled  ts 
them  as  Hiiiish  subjects,  and  both  in  criminal 
•dw\  civil  cau<ie«,  both  in  strict  law  ami  liberal 
equity  ;  in  the  wh«ile,  and  in  the  great  mem- 
bers and  distinguishing  dislriliutions,  both  in 
the  (dijccts  and  I  lie  iiiHuner  uf  applying  tbcs^ 
the  laws  of  our  ronsliiiitiun,  the  laws  oi'  Kng- 
land  are  tn  pn-v  ail,  anil,  as  near  as  may  be  coa- 
sifcteiit  vv  ith  loeal  circumstances,  are  to  bs  en- 
juyed  as  the  general  privilege  of  Britiah 
jects,  there  a^  litre. 

Cunjormaiily  to  these  repeated  acts, 
prosecution  ol  the  same  intention,  on  the  96th 
of  March  1764,  a  fecund  p  roc  lama  tion  was  is- 
sued ;  having  the  same  uiiji-ct,  ilie  estsblishmsal 
of  the  ctdoines,  iintl  <leclariiig  the  same  views 
already  wisely  adopted,  and  firmly  engaged  m 
to  the  means  d  atiuiniiii;  uiid  perpetuating  that 
establisbnieiii ;  and  reciting  the  great  heneil 
which  will  arise  to  the  commerce  of  the  kiag- 
doni,  and  to  his  innjivty\  kubjecta  in  general, 
from  a  speed \  settlement  of  the  new  acqoirH 
islands,  of  whieh  this  ol  Grenada  is  nained  the 
lirst.  It  gives  directions  tor  the  survey  ol  the 
lantls,  the  distribution  into  districts  and  parishcii 
anahigous  to  the  English  divisions,  the  oukwe 
ot  the  various  pnuluce  of  the  country,  tbe  ajH 
|»ortitMimeiii  of  the  ground  into  due  tola  for  thai 
pur|iose;  and  in  general  recugnizea  the  iuhabi- 
tantii  as  his  ninjesty's  loving  subjects,  and  pro- 
vides such  means  as  were  judged  expedient  Ibr 
their  necessary  support  and  defence,  their  in- 
tenia  I  onler.  plent}  and  bappinem,  previous  la 
the  completion  of  these  by  the  rnjo\nient  of  the 
laws  of  England,  which^  as  they  bad  in  rigbt| 
they  were  to  have  speedily  in  |Nisaeasioo. 

In  further  prosecution  of  tliih  ilesign  on  ibe 
9th  of  April  1764,  his  majeMy  was  pleased  to 
grant  his  royal  letters  patent  to  general  McU 
ville,  constituting  him  captain-general  and  go- 
vernor (d'tbe  new  islands,  (ireuada,  the  Greaa* 
dines,  DiMiiinica,  St.  Vincent,  and  Tobago. 

This  patent  Is  set  lorth  f  erbatiia  in  the  re- 
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cord,  la  tobttaBce  it  Broridei  for  the  jpood 
goyeniiMitt  of  Ibe  oeded  itkaodf ,  givti  diree- 
tioot  to  toke  hud  admiDWler  tboootut  ofalleffi- 
onoe  ojid  oopremtcy ;  gi? et  outlMMitjr  to  the 
gofemor,  mm  rei|Qires  ond  ooimDoadt  hhn  to 
smnaMm  oo  oiteaUjr,  detorihco  tlie  ONiiMier  of 
eleetioti  hy  the  frecfhoklert^  uid  tbw  collod 
they  are  to  ik  os.reprMenUiiiTes ;  ond  together 
with  the  goversor  end  ooonoil  to  be  the  li^git- 
UtMre  of  Uio  eoQBtnr,  end  to  moke  lows  ti  oetr 
at  possible  to  the  laws  of  BoglsBd,  with  the 
iMoal  p^fisioB  that  they  shall  bo  f oid  if  not 
allowed  by  his  majesty  wkhin  a  limited  time; 
ood  hereby  is  finally  established  in  Grenada  a 
oonotitiitioo,  in  principle  and  form,  in  the  de- 
oign  of  the  whole,  in  the  disposition  of  the 
l^arla,  in  their  respectiYe  functions  and  joint 
operations,  an  exact  epitome  of  the  British 
form  of  go? emroent :  yet  a  ooostitHtion  not 
given  by  the  patent,  but  only  to  be  put  io  fuU 
exercise. 

With  these  powers  bis  exeellenoy  arrired  in 
Grenada,  and  instantly  took  upon  himseirthe 
adnMoistratioe  of  the  go? ernment ;  and  in  obe* 
dioaoe  to  his  eommiMion  called  an  assembly 
nod  opened  the  scene  of  legishUion  in  the 
year  1765. 

Ob  the  30th  of  July  1764,  posterior  in  point 
of  date  to  these  preclamatioos  and  this  patent, 
his  mtjf^y  bjf  bis  letters  patent  noder  the  great 
seal,  redting  an  impost  of  four  poundx  and  a 
half  in  specie  fur  every  hundred  weight  of  the 
oominodities  of  the  fftowth  of  the  island  of  Bar- 
hadoes,  and  of  the  Leeward  Carrilibee  islands, 
paid  and  payable  to  his  msjestv  ami  his  sucots- 
aors ;  reciting  the  cession  of  the  island  of  Gre- 
nada, and  that  it  is  reasonable  and  expedient 
that  the  like  duties  shoo  hi  take  place  there  as 
in  the  other  su^^ar  islands,  therefore  in  lieu  of 
all  customs  and  duties  before  paid  by  the  inha- 
bitants of  the  said  island  to  the  Freaon,  on  goods 
exported  and  imported,  imposes  the  shore  duty 
of  four  and  a  half  per  cent.  aOd  requires  the 
governor  and  officers  of  the  customs  to  raise, 
collect,  and  receive  it  to  his  majesty's  use. 

Those  letters  patent  were  duly  registered 
and  publicly  announced  by  his  excellency  the 
governor  in  Jan.  1765.  A  custom-house  was 
erected,  officers  appointed  to  act  as  collectors 
of  the  customs,  amongst  whom  the  defendant 
was  one. 

During  tliese  transactions  several  of  his  ma- 
jesty's subjects,  induced  by  the  royal  promises 
so  frequently  made,  resorted  to  Grenada  and 
became  purchasers  of  lands  therein.  Amongst 
the  first  of  whom  was  Alexander  Campbell, 
esq.  the  present  plaintiff;  whose  plantations 
succeeded,  and  be  was  about  to  ship  off  his 
sugars  from  the  island  of  Grenada  to  the  Lpn* 
don  market,  when  he  was  interrupted  by  the 
defendant  demanding  this  payment  of  the  im- 
post already  staled :  the  jury  find  he  paid  it, 
and  that  the  same  is  the  money  on  which  the 
action  is  brought :  the  verdict  concludes  in  the 
proper  form,  and  leaves  to  the  Court  whe- 
ther on  the  whole  of  tho  case  the  impost  be 
legal. 


[Lord  Mantfield  here  reminded  Mr.  Al- 
ley no,  that  be  had  omitted  that  part  of  the  ver- 
dict which  finds  that  the  money  is  retained  in 
the  hands  of  the  defendant,  by  consent  of  the 
Attorney-General,  in  order  to  try  the  right.  I 
only  mention  this,  because  otherwise  yon  conld 
not  have  had  your  action  against  a  custom 
officer  in  this  form.] 

And  my  professional  duty  now  leads  me  to 
contend,  that  it  was  not  competent  to  the  crowA 
on  the  SOth  of  July  1764,  the  day  on  whiek 
the  patent  for  raising  this  impost  is  dated,  ta 
impose  a  permanent  tax,  aa  this,  on  the  island 
of  Grenada-— of  course  that  the  present  sum  im 
qoeation  was  imptoperly  exacted ;  the  money 
erroneously  paid,  or  at  least  without  any  Isgal 
obligation  to  pay  it ;  and  the  pHiintifi*  therefore 
entitled  to  yonr  lordship's  judgment. 

As  this  claim  is  founded  upon  a  suppositioa 
of  royal  prerogative,  which  ought  to  be  treated 
with  deference  and  respect,  it  Will  be  perfoapa 
convenient  (before  1  make  an  essay  which  the 
importance  of  the  point  renders  an  anxious  one 
to  me  of  discharging  that  duty)  to  define  what 
prerogative  is,  that  I  may  be  understood  not  to 
make  any  exceptions  to  it  in  general ;  nor  td 
argue  against  a  high  and  beneficial  privilege 
of  the  crown,  and  as  1  appretiend  beneficial  to 
the  people  in  whst  I  conceive  to  be  its  true  and 
proper  sense.  The  term  is  too  often  received 
with  indignant  jealousy  by  an  English  audi- 
ence from  mistaken  notions  of  it,  which  were 
formerly  entertained,  and  which  have  excited 
prejudices  surviving,  as  is  common,  the  per* 
ticular  causes  which  gave  them  rise.  To  anti- 
cipate any  such  misapprebetiatons,  1  beg  leave 
to  offer  this  definition  of  prerogative,  in  which^ 
I  trust,  I  shall  have  your  lordship's  support : 
Prerogative  ia  that  portion  of  political  power^ 
which  the  constitution  has  intrusted  witli  the 
crown  for  its  own  and  the  public  honour  and 
security.* 

There  are  a  few  facts  in  this  case  which  are 
introductory  to  the  direct  point  in  argument, 
and  those  therefore  will  merit  a  particular 
notice  and  comment. 

First,  the  effect  of  the  proclamation  of  the 
7th  of  October  1763.  The  substance  of  it  is, 
a  recital  of  the  lienefit  naturally  resulting  tO 
the  British  empire  from  a  system  of  coloniza- 
tion in  Grenada ;  and  in  order  to  invite  the  na- 
Uiral  subjects  of  that  country,  on  whom  na- 
turally would  be  the  first  dependance,  and  by 
whom  there  was  the  fairest  prospect  of  answer- 
ing this  desirable  end; — to  invite  them  to 
settle  there,  it  repeatedly  assures  them  that  a 
constitution  as  soon  as  possible  shall  be  formed 
in  exact  conformity  and  representation  of  the 
English  government;  whereby  all  powers  of 
state  should  be  duly  distributed,  and  lodged  iu 
hands  competent  to  execute  it  to  tlie  freedom 
of  the  subject  and  the  security  of  the  infant 

*  Prerogativa  est  jus  regis  bonum  et  anti- 
quum, in  decus  et  tutamen  regni,  secundum 
bona»  et  antiquas  populi  libertates,  et  juris  Aa- 
gUcani  leges  et  oonsuetndines. 
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colony,  by  a  fall  partidpatioD  of  our  wise  and 
admirable  constitution.  Then  follows  the  pro- 
damatipn  of  the  S6th  of  March  1764,  putting 
the  country  (n  order,  and  prepsrin^  the  face  of 
it  to  rejoice  as  it  were  in  the  laws  it  was  to  ^e- 
ceive :  then  follows  the  patent  to  {(twemor  Mel- 
ville, with  an  immediate  execution  of  these  eo- 
gaj^ements,  in  part,  by  directin^r  him  to  con* 
atitute  courts  of  judicature,  for  the  administra- 
tion of  the  whole  internal  policy  of  the  country, 
as  near  as  possible  to  the  laws  of  Eog^land ; 
•nd  to  call  assemblies  as  soon  after  as  was  pos* 
eible,  in  the  vpry  effigpes  of  the  English  consti- 
lution,  with  the  same  powers,  and  to  the  same 
ends  of  public  freedom,  order  and  happiness, 
and  of  maintaining  a  similitude  between  the 
parent  state  and  the  colony. 

How  wise,  how  politic  the  measure !  for  the 
crown  at  that  time  conqueror  of  Grenada,  the 
old  inhabitants  subjected  to  the  laws  of  con- 
quest, it  might  naturally  be  presumed  that 
British  subjects  would  be  jealous  of  such  a 
p«>wer,  and  disinclined  to  settle  where,  under 
the  circumstances,  not  only  a  change  of  place, 
but  a  '^.hange  of  political  relation  might  ensue. 
To  remove  these  suspicions,  if  any  yet  re- 
mained— for  bis  majesty,  both  by  the  terms 
under  which  bis  general  had  received  the  sui^ 
render,  and  by  the  stipulations  of  the  treaty  of 
peace,  had  eiven  assurances  of  better  things  to 
the  old  inhamtants  themselves,  with  whom  he 
had  been  at  war ;  and  had  wisely,  and  as  be- 
came the  honour  of  a  king  of  Great  Britain, 
disclaimed  to  govern  in  the  spirit  of  conquest 
when  he  had  sheathed  the  sword. — But  to  give 
the  fullest  satisfaction  to  the  inhabitants  in  ge- 
neral, and  to  those  particularly  of  his  own  sub- 
jects who  should  be  inclined  to  settle,  the  pro- 
clamation declares  that  all  the  inhabitants  there, 
or  who  should  in  future  resort  thither,  should 
have  the  full  enjoyment  of  the  laws  of  Eng- 
land. This  construction  arises  from  the  true 
meaning  of  the  words,  if  any  words  of  our 
language  admit  a  definite  sense ;  it  appears 
forwarded  ami  enforced  by  the  subsequent  acts 
just  now  stated.  And  the  necessary  effect  of  this 
great  and  solemn  instniment  is  a 'waiver  of  the 
rights  of  conquest,  whatever  they  were  before. 
By  the  proclamation  of  1765,  fn  the  most  ex- 
plicit terms  a  recognition  is  made,  of  the  prac- 
ticability of  governing  this  island  of  Grenada 
by  the  laws  of  England,  and  a  receiving  of  th  # 
aometiinc  conquest  as  an  English  colony ;  and, 
until  I  hear  the  contrary,  a  short  argument 
shall  evince  it. 

A  constitution  is  promised  ;  but  that  might 
be  a  work  of  time  to  complete  and  execute  in 
actual  operation.  In  the  mean  time  however, 
courts  of  judicature  are  erected ;  they  shall 
administer  justice,  and  the  measure  of  this  ju- 
dicial conduct  shall  be  the  laws  of  England. 
Can  this  be  compatible  with  any  principle  of 
conquest  ?  Can  the  benefit  of  the  laws  of  Eng- 
land lie  enjoyed,  without  Ia3ring  aside  the  gi>- 
vemment  of  a  conqueror !  Certainly  not.  The 
strong  hand  of  power  enforces  the  laws  of 
armH ;  the  peaceful  voice  of  law,  secures  the 
enjoyment  of  the  rights  of  British  subjects. 


The  same  observations  will  shew  that  the 
crown  held  it  neither  impracticable  nor  dan- 
gerous to  introduce  the  laws  of  England,  and 
establish  fireedom  in  this  conquered  country. 

From  the  whole  I  argue,  that  the  inhabitants 
of  Grenada  were  considered  as  a  colony  an- 
nexed to  the  crown  of  England,  and  not  to  be 
governed  by  the  laws  of  conquest ;  but  on  a 
plan  similar  to  that  which  issues  from  the  com- 
mon centre,  and  pervades  the  whole  system  of 
onr  American  settlements. 

If  this  be  granted,  and  I  see  not  how  it  can 
be  questioned,  consistently  with  facts,  I  then 
conclude  by  direct  and  necessary  inferences 
from  premisses  which  I  think  clear  and  ancon- 
trovertihle,  that  every  constitutional  right  of 
the  British  subject  necessarily  belong  to 
them ;  they  were  entitled  to  call  upon  the 
crown  to  secnre  those  rights,  and  were  compe- 
tent by  every  legal  means  to  defend  those 
rights. 

Of  course  the  crown  could  assume  no  legis- 
lative power  over  tbem  ;  could  impose  no  per- 
manent tax;  for  taxation  at  least  requires  an 
act  of  legislation.  These  observations,  which 
would  allresnlt,  and  I  should  think  irresistibly, 
from  the  single  proclamation  of  the  7(h  of  Oc- 
tober 1763,  receive  additional  force  from  the 
second  proclamation,  and  from  the  patent  to 
Mr.  Melville,  which  shew  the  same  opinion  in 
the  royal  mind,  the  same  purpose,  the  same 
idea,  and  repeat  the  same  assurances  to  the 
subject ;  and,  if  it  were  possible  to  make  them 
clearer  or  more  certain^  they  would  have  that 
effect:  however,  at  least  they  cannot  weaken 
what  was  clear  and  certain  before  ;  they  would 
strengthen  it,  if  it  had  need  of  strength. 

From  them  we  get  to  the  exact  point  of  the 
argument,  **  Whether  the  crown,  on  the  20th 
of  July  1764,  possessed  a  legislative  authority 
over  the  island  of  Grenada .'" 

The  technical  learning  of  Westminster- hall 
can  give  but  little  "assistance  in  the  investiga- 
tion of  this  question.  The  great  principles  of 
the  law  of  empire  must  determine  it ;  to  which 
the  political  history  of  England  affords  particu- 
lar illustrations. 

This  course  I  shall  pursue,  and,  as  1  proceed, 
shall  glean  up  the  learning  to  be  found  in  the 
books;  from  which  progress,  I  trust,  I  shall 
safely  draw  that  conclusion,  which  forms  the 
ground  whereon  my  client  now  stands  hoping 
success,  and  I  trust,  not  hoping  it  in  vain ; 
since  I  hope  to  prove  lie  has  ou  his  behalf  the 
most  powerful  advocate,  and  most  prevailing 
in  this  ceurt,  justice  and  right. 

The  principles  of  the  law  of  empire  are 
founded  in  the  social  nature  of  man. — As  na- 
tural law  is  derived  from  natural  connections ; 
so  poKtical  law  is  derived  from  social  connec- 
tions. That  considers  him  aw  a  creature  as  he 
came  from  hismother^s  hand^  this  as  a  mem- 
ber of  society  paying  obedience  to  the  laws  of 
bis  community,  and  r^iprocally  deriving  pro- 
tection from  them. 

From  hence  arises  one  incontestable  princt- 
le — so  long  as  he  pays  due  obedience  to  the 
Wy  to  lang  he  !•  entitled  to  ita  security ;  pro- 
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Tided  he  contioue  in  a  place  where  the  exercise 
of  that  law  is  practicable  ;  if  he  quit  his  natife 
•oil  and  resort  to  a  foreign  state,  the  municipal 
constitutions  of  his  country  being  not  the  mea- 
mre  of  hia  ctril  conduct  there,  protection  for 
«  while  is  suspended,  it  intermita  until  his 
return. 

If  be  resort  to  a  country  newly  acquired^ by 
arms,  though  by  his  own  state  ;  there,  if  the 
Dcoeaaity  of  the  state  requires  that  such  coun- 
try be  jBfOTerned  by  more  rigorous  means,  he 
must  submit  to  them  ;  but  if  he  resort  to  a 
newly  discovered  country  or  colony  ;  and  settle 
there  under  the  auspices  of  the  mother  stale, 
there  the  laws  of  his  original  country  still  afford 
their  protection,  as  far  as  may  be  agreeable  to 
the  local  circumstances  of  that  country  to  which 
he  has  arrived  ;  and  still  are  the  measure  'of 
bis  civil  conduct:  the  executive  magistrate 
aball  frame  a  constitution  for  him  to  secure  his 
birth- right,  with  every  appendage  of  hia  ancient 
government. 

Thia  necessarily  follows  from  the  principle  1 
lirst  proposed;— and  it  is  hardly  neceasary  to 
lesort  to  an  authority  where  reason  is  so  clear : 
yet,  I  am  happy  to  refer  to  the  illustrious 
name  efVattell,  and  foud  of  this  occasion  of 
mentioning  it  with  deserved  veneration,  and  I 
hope  to  be  excused,  if  I  indulge  the  pleasure  of 

3 noting  him,  with  some  vanity  perhaps,  when 
find  my  notions  graced  by  his  authority.  In 
Q.  10,  sec.  B.  1.  Your  lordship  will  find  him 
expressing  himself  in  these  words,  **  When  a 
nation  takes  possession  of  a  distant  country 
and  settles  a  colony  there,  that  country, 
though  separated  from  the  principal  establish- 
ment or  mother  couutry,  naturally  becomes 
a  part  of  the  state,  equally  with  its  ancient 
possessions.  Whenever  therefore  tbe  politi- 
cal laws,  or  treaties,  make  no  distinction 
between  them,  every  thing  said  of  tbe  ter- 
ritory of  a  nation  ought  also  to  extend  to  its 
colonies." 

If  therefore  the  political  laws  are  co-exten- 
sive with  the  territory  of  the  state,  however  dis- 
joined in  space,  as  this  excellent  author  decides 
they  are,  then  every  constitutional  right  of  the 
subjects  of  that  state  is  co- extensive  with  its 
territory ;  the  fundamental  laws  of  the  State 
are  equally  so,  and  personal  liberty  and  private 
property  alike  universally  protected. 

This  nocessariiy  follows  from  his  general- 
position  ;  but,  though  1  illustrate  my  argfu- 
ment  hy  this  quotation,  1  do  not  shelter  myaelf 
under  any  foreign  authority ;  nor  merely  under 
authority  of  whatever  growth  :  I  appeal  to  the 
liifhtof  reason,  that  a  change  of  place  can 
never  merely  as  such  operate  a  forfeiture  of 
original  «^ocinl  rights.  True,  as  1  have  before 
said,  it  may  sometimes  suspend  the  enjoyment 
of  these  rights  under)  peculiar  circuoEistancea  of 
policy  ;  or  make  someof  the  laws  of  the  parent 
state  inapplicable  from  difference  of  situation : 
but  the  mere  act  of  colonization  never  can  aus- 
•pend,  whilst  the  operation  of  the  law  continues 
.f>racticable,  far  less  can  it  aimihihite  these 
rights. 


A.  1).  1774.  [966 

Let  oa  now,  to  dose  this  part  of  the  aiign- 
inent,  hear  the  legal  aothontiea  of  our  own 
country.  We  ahall  fhid  tbe  general  learning^ 
of  Westminster- hall  coincide  with  this  theory. 

In  Blankard  and  Galdy,  SSalk.  411,  lord 
Holt,  chief  justice  ^says  the  reporter,)  and  the 
whole  court  with  him,  held  thua  : 

1st,  In  caae  of  an  uninhabited . country 
newly  found  out  by  English  subjects  ;  all  laws 
in  force  in  England  are  in  force  there. 

9d,   Jamaica   being    conquered,    and    not 

fdeaded  to  be  parcel  of  the  kingdom  of  Eng- 
and ;  the  laws  of  England  did  not  take  place 
there,  until  declared  so  by  the  conqueror  or  his 
successors. 

The  first  point  expressly  maintaius  the  propo- 
sition of  Vattell,  and  bis  majesty  baa  put  Gre- 
nada in  express  terms  upon  the  same  footing 
with  **  the  other  colonies ;"  therefore  all  the 
laws  of  England  (so  far  as  is  agreeable  to  that 
island)  are  in  force  there. 

But  further  as  a  conquered  oountrv,  the 
conqueror  has  declared  that  tbe  inhabitants 
of  Grenada  shall  enjoy  the  laws  and  constitu- 
tion of  England,  which  brings  it  within  the 
second  point. 

Agreeable  to  this  is  what  is  reported  by  tbe 
master  of  the  rolls  in  S  P.  W.  75,  of  a  determi- 
nation before  the  king  in  council,  upon  an  ap- 
peal from  the  foreign  plantatiena,  that  if  there 
oe  a  new  and  uninhabhed  country  ffHind  out  by 
English  subjects,  as  tbe  law  is  the  birth-right 
of  every  subject,  so  wherever  thev  go  they 
carry  ibeir  laws  with  them ;  and  therefore 
such  new  formed  country  is  to  be  governed  by 
the  laws  of  England,  then  in  being  when  they 
first  settled. 

As  to  the  second  point,  it  |^;oes  to  be  sure  on 
too  large  a  ground,  in  supposmg  conquest  gii:ea 
a  property  to  the  conqueror  in  the  people  con- 
quered. 

This  principle  is  taken  up  by  Mr.  Justice 
Blackstone  in  his  Commentaries,  who  allows  the 
doctrine,  and  the  exceptions  to  it  which  ho 
makes  in  general  are  such  as  result  from  the 
inconveniences  which  would  fall  'on  the  colony, 
from  a  general  adoption  of  the  laws  of  the 
parent  state. 

Every  day's  experience  before  the  council 
warranta  this  principle :  the  laws  of  descent 
and  of  all  real  property  are  current  in  Ireland, 
and  in  every  plantation ;  in  every  part  of  the 
empire.  By  what  law?  By  none  positive 
there ;  but  as  a  necessary  consequence  of  the 
country  being  a  part  of  the  British  empire. 

If  this  be  so,  what  was  the  situation  of  Mr. 
Campbell  and  his  countrymen  at  and  prior  to 
the  SOth  of  July  1764?  They  were  British 
subjects :  they  were  settled  in  a  new  acquisi- 
tion :  tbe  laws  of  England  were  practicable 
amongst  them:  no  peculiar  circumstances  of 
policy  required  the  suspension  of  tbem.  Hia 
majesty,  the  supreme  executive  magistrate  of 
the  state,  competent  to  decide  on  the  propriety 
of  introducing  tbe  lawa  of  England  into  Gre- 
nada, has  declared  such  propriety  ;  has  intro- 
duced them,   Then^hy  necesMtrycoDsequence, 
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tbey  wcTB  entitled  to  tbcoi ;  Umt  wmM  no 
•Iber  ttct  to  me  it  to  tbem  ;  aad  Mr.  MHville 
WM  ooly  to  CMteo  id  the  perfbramee  oF  this 
^■ty,  to  put  their  eoniilitiitioo  is  aet|  and  to* 
care  their  rights. 

By  wbst  oMMle  of  reMonisff  then  aiii  I  to 
lesru  that  his  mi^iesty  had  at  this  time  a  kgii- 
lative  aathorily  over  the  isUiid  of  Oreoada? 
To  inake  temporary  reguUtioas  on  a  sudden 
until  all  was  finished,  was  the  extent  of  his 
prerof^tivi' ;  to  impose  a  permancnC  tax  was, 
aa  I  Bulmiit,  illq^. 

This  argument,  founded  on  the  evidence  of 
ftets,  anticipates,  I  think,  every  ohfection  that 
the  {latent  to  Mr.  Melville  was  executory.  It 
ia  agsinsl  the  words,  against  the  spirit,  sgainst 
the  great  end  of  the  proclamations  to  suppoae 
k  was.  The  Court  will  not  eive  such  a  nar- 
tow  wm\  forced  construction  to  a  public  grant,^ 
founded  on  the  roust  liheral  and  wisest  pHnoi* 
pl<^  of  policy,  and  iinnn  which  nnwbera  of 
British  subjects  have  nxed  their  settlement,  iu 
confidence  of  all  the  rights  of  freedom  in  a 
country  so  remote ;  a  construction  ill  adapted 
to  ii'<  terms,  to  ii»  plain  scope,  and  to  the  ma* 
nifest  rrawn  of  the  thing,  if  it  hsd  been  a  grant 
not  to  a  nation  at  Urge,  not  to  British  suljects, 
lo  EnKlishmen,  invited  to  settle  for  the  encrease 
nf  ctwuinerce,  but  to  a  single  private  individual 
under  any  circumstances.  \Vill  the  Court  in- 
tend that  it  was  tlie  deaiga  of  the  crown  that 
British  suhfects,  Bnglisbinen,  ahotdd  be  called 
to  cross  the  Atlsntio  by  the  royal  voice  itself 
viKler  such  assurances,  and  when  they  arrive 
find  their  hopes  drpendsnt  on  a  future  discre- 
tionary possildi*  grant  ?  It  is  sufiicient  for  me 
to  ssy,  by  the  pstent,  end  by  the  prochimaiion 
•f  the  V6tb  of  October,  nay,  bv  the  very  terms 
nf  surrender  and  the  general  treaty  of  peace, 
the  inhabitants  are  reeogniied  as  Britisli  sub* 
jccts :  the  laws  of  Encrland  are  reeogniied  as 
practicable  and  beneficial  to  the  inliind,  those 
who  were  there  and  tlioee  who  shouli I  sfterwards 
preort  there  are  promised  the  enji»yment  of 
them.  From  that  admission,  this  mutual  con- 
tract, atid  tliese  acts  of  the  crown,  I  draw  my 
argument,  and  thence  derive  the  rigbtit  of  the 
colony  to  the  full  benefit  of  the  English  laws 
and  constitution. 

And  now,  my  lords,  from  the  consideration 
of  tlie  cas^  ill  the  general  view  of  |)olitical 
theory,  and  from  such  authority  as  eminent 
writers  and  thf  decisions  of  our  courts  of  faiw 
furnisli  more  directly  to  the  point,  I  proceed  lo 
the  review  of  the  history  of  this  country ;  and 
1  trust,  that  the  account  I  shall  nve  your  lord- 
ahip  of  our  several  acquisitions  by  conquest  or 
colonixntioB  (in  which  latter  conquest  with  us, 
as  with  antient  Itoine,  hath  always  terminated) 
will  abundHnlly  prove  the  antiquity  and  uni- 
formity of  my  general  argument. 

*  It  seems  that  in  public  grants,  the  rule  of 
the  civil  law  lioldti,  which  say^-'*  Beneficium 
imperatoris  quuin  plenissim^  interpretari  debe* 
Diua,"  though  our  law  adoiits  the  contrary  in 
private  grants. 


I  have  spared  do  paina  to  infiir«  myaclf  cf 
the  hislory  of  these  traniacticna ;  and,  nAar  a 
diligent  research  through  the  writings  cf  Or. 
Uland  in  his  histcry  uf  Irehmd;  nf  air  JniM 
Oavica  in  hia  diaeaveriea,  and  the  enae  cT  Ta- 
nastry  in  hia  reparU;  of  Or.  liarria  in  hk  Hi- 
hernia ;  and  of  Blr.  Molynenx  in  hia  oanicit 
with  Mr.  Carey;  and  laatfy  of  thenoUekii. 
torian  of  the aips  of  H.  S;  I  treat  I  nm  war* 
ranted  in  the  principal  facta  and  ronrlMiiM  I 
have  lo  ofier  concerning  the  history  nf  tha  no* 
quisilion  of  Ireland. 

I  shall  not  refer  lo  the  books  by  pngcip  «>• 
cept  that  in  air  John  Davies's  reporta,  I  wnald 
wish  pnniailariy  to  anhout  to  your  laidJiip'i 
notice  the  d7th  page  B. 

Ireland,  when  Henry  9  first  aapwiid  llw 
throne  of  this  kingdom,  (1154)  waa  divided  inin 
many  small  sutea,  and  was  sa*4eet  lo  nU  thaaa 
evils  and  convnlsaons  which  diilmcl  aaeiige, 
unpolicied,  and  divided,  oountriea. 

Dermot  king  of  Leinsler,  being  driven  finoa 
the  throne  by  his  rchelliooa  luhfncta,  nelicited 
the  assistance  of  H.  8,  who,  covering  bis  na- 
bition  under  the  supposed  aanctian  ef  the  papal 
authority,*  and  taking  the  conquest  of  Ireland 
to  be  a  desirable  ohjcct,  readily  permitird  ear- 
lain  of  his  subiccta,  with  eari  Btiaagbsw  n 
thrir  head,  lo  land  in  Ireland,  and  to 
tlie  enlerprine  on  behalf  of  Dermot 

The  stipulations  were— iu  case  of  vi ^ 

Dermot  was  to  be  restored ;  and  in  retam  a 
irrant  of  landa  waa  to  be  made  lo  the  Fngliih 
subjecto. 

The  event  was  prosperons ;  the  terais  on  tiw 
part  d'  Dermot  were  fulfilled. 

King  Henry  went  over,  and  extendinff  the 
conquest  became  possessed  of  a  great  part  of 
the  south-east  of  Ireland. 

Tlie  natives  whom  he  sobdned  he  ruled 
with  the  rod  of  empire,  comrounicatina',  aa  be 
thought  fit,  certain  privilesres,  and  withhoMrag 
others ;  and  making,  as  he  judged  nece8Bary« 
certain  n^gulalions :  but  those  of  hia  snbiectt 
whom  he  found  settled  there,  he  recognised  at 
such ;  of  these  he  demsnds  the  performance  af 
the  feodal  services  ;  and,  as  a  necessary  conae- 
qnenre  of  tlieir  brinr  siilijert  to  the  oMigalioni 
of  those  laws  of  Kiiffland  which  were  in  force 
I  at  their  lieroming  a  colony,  the  laws  af  Eng- 
land ilitluseil  their  proterlion  over  the  colonisto: 
and  tie  |»roreefls  tn  secure  the  bent-fila  <if  those 
laws  by  pet  feeling  tlieir  cnn«>titiitiiMi.  and  form- 
ing their  govertiment  with  ever}'  nppriNlageef 
KngliAh  polir? .  We  sec*  him  dividing  the 
country  iiit«i  cimntiev,  estalilislung  sheriffk, 
erecting  courts  of  juiticature,  corporations  and 
general  ansenibliei. 

Thi!»  account  sun'ly    furnishes  an  antient 


*  Fium  Pope  Adrian  the  4th,  win 
before  bis  accession  to  the  see  was 
Ikeakspear,  snd  he  hiniMlf  was  an  English- 
roan.  The'  letter  auiliori/.ini;  II.  'i  to  conquer 
Ireland,  and  briitif  it  lo  the  obedience  uf  Hi. 
Peter,  is  a  very  curious  one  ;  it  ik  dated  1154p 
and  luay  be  ieeu  in  lord  L^  ttelton'a  history. 
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and  illii0trio«a  imtenpe  to  nj  geotral  w^* 
Dieot. 

*^  The  laws  of  Englaiid  are  cotDnnitticatcd  at 
pleasure  to  the  oonquered  nativee ;  but  reaoK 
to  the  Bn^ieb  eolooisui  at  a  neceaeary  coate- 
queot:"  thia  point  it  mott  elaboraielj  diacutted 
by  Dr.  Leiaod,  decided  by  Kir  John  Daviea  im 
page  37  ;  aod  adopted  io  the  maooer  I  ttate  it 
by  lord  Hale,  wbo  rematkt  that  tbe  coloiiiea  of 
the  Roeiant,  ulanted  iu  oooqncred  ooaotriet, 
observed  tbe  Roman  law;  aad  tabet  it  at  of 
course,  oot  assiguing  any  reason  for  it  or  ex- 
plaioiag  tbe  manner ;  the  reason  being  indeed 
the  necessary  nature  of  the  thing.  But  he 
gives  large  explanations  bow  eonqoered  oonn- 
tries  may  hava  their  laws  cbanffeif. 

1  own  tbe  great  authority  ot  lord  Hale  does 
nal  seen  to  agree  with  me  on  the  whole  in  this 
aecouat  of  tba  etIabUtbaftcnt  of  the  Englisb 
law  in  Ireland,  in  tbe  book  just  qoeitd :  and  I 
am  aware  too  that  this  aceonnt  is  materially 
diflbreot  from  what  lord  Coke  lays  down  in  his 
1st  Institutes  141,  b.  and  in  Calvin's  cake  -7 
Rep.  as  if  they  were  established  by  king  Jobn, 
an<l  his  son  Henry  3,  and,  faitber,  were  not 
the  effect  of  colonisation. 

This  striking  difference  engaged  met*  traea 
tbe  subject  minutely;  and  as  tbe  learned 
writers  whom  1  liare  tbilowed,  bad  laccesa  In 
the  archives  of  tbe  city  of  IXoblin,  and  spent 
much  time  in  every  means  of  informationy  1 
chose  to  follow  them,  as  my  leaders,  in  n  point 
of  history  which  they  had  made  the  subject  of 
their  particular  attentioiiy  rather  than  tbe  great 
Oracle  of  the  law. 

The  subsequent  history  is  as  foHnwa— and 
will,  by  stating,  shew  bow  lord  Coke  felt  into 
his  mistake ;  for  such  with  deference  I  mnet 
call  it ;  and  such  the  facts,  I  think,  prove  it  to 
liave  been. 

The  laws  of  H.  S,  being  too  much- neglected 
from  the  intercourse  between  the  English  co- 
lony aod  tbe  nstive  Irish,  the  latter  oostinately 
fund  of  that  lend  custom,  as  it  is  callea, 
tbe  Brehon  law,  of  which  there  is  much  said 
in  the  case  of  Tanistry  already  cited  :  and  this 
law  getting  ground  in  tlie  English  establish- 
ment, it  was  found  necessary  in  the  reign  of 
king  John  to  issue  a  proclamation ,  commanding 
the  due  observance  of  the  laws  of  England  to 
bis  Euj^iish  subjects ;  and  king  J6hn  himself 
went  over  to  Ireland  to  inforce  obedience  to 
them.  And  king  H.  the  Sd,  his  son,  speaking 
of  bis  fattier  as  having  **  ordained  and  com- 
manded" as  lord  Coke  takes  it,  hut  I  think 
more  consistently  with  history  '*  settled  and 
required  the  observance"  of  the  laws  of  Eng- 
land, wliich  had  been  already  established.  The 
letter  cited  Uy  lord  Coke,  from  whence  too 
this  is  quoted,  says  king  John  reduced  them 
into  writing,  and  at  the  instance  of  the  Irish. 
It  is  very  natural  to  admit  this,  without  sup- 
posing either  that  king  John  was  the  original 
founder  of  those  laws  in  Ireland,  or  that  they 
were  not  first  there  in  consequence  of  coloniza- 
tion. There  was  very  little  statute  law  at  that 
time ;   and  it  might  be  thought  advisable  by 


tbe  adninittfation  hern  at  that  time  to  dignsf 
tbe  common  law  of  EngbuMl  into  writing,  tbe 
better  to  a? oid  confoanding  it  with  tbe  Brebon 
law ;  and  probably  at  the  request  not  only  nf 
tbe  Englisb  coWnitlt,  but  of  tbe  wiser  and 
more  modaraln  part  of  tbe  Irish  who  bad  per* 
ccif  ad  ilt  excallenoe.  But  however  fond  king 
Jobn  or  bit  aon  might  be,  to  suppose,  that  tnug 
Jobn  himself  waa  tbe  founder  of  tbete  lawn, 
(thongb  I  think  it  dots  not  appear  that  eitber 
have  asserted  so  moch)  there  is  no  ffromkl 
from  facta  la  deny  tbit  bononr  to  king  Hcmy 
the  aeoond ;  hut,  I  think,  abendant  te  tbe  con- 
trary :  and  at  tbe  tame  time  i  tbiak  there  it  the 
ttrongett  evidence  firom  facta  andt  reaton,  not 
without  tuppavt  fraat  tbe  exurtttdacitiation  of 
great  autboritiet,  to  prove  that  they  were  on* 
gioally  introdnead  not  by  conquest,  but  aa 
rtgbtt  attendant  on  Brititb  snli^eeti  aettKng 
tli^ra  at  a  colony. 

What  it  tiattd  to  have  boon  dknie  by  king' 
Jobn,  nnd  is  taken  by  lord  Coke  aa  tbe  iadnU' 
0tnt  aet  of  that  lung,  eomaHmieating  tbe 
lawa  of  England  tetba  kisb,  1  take  it  waa  no 
move  than  a  pradamaitMMi  enANroing  obedience 
to  the  Wwa  alfaady  atltblitbad:  a  prerogative 
the  crown  may  exercise  thitda^  at  London. 

Indeed  tbe  tottlasieat  wbinb  m  rettored  waa 
fiirthfr  improved  under  king  Jobn'O  retgn,  and 
enlarged  in  point  of  territory^ 

TIm  anme  polior-prevaikd  in  thesubseqncttt 
rtigiM,  and  we  And  king  Edward  tbe  first  sum- 
moning members  to  the  Brititb  parliament  in* 
tbe  tbivd  year  of  bis  reign,  ier  the  purpose  of 
tasing  the  coiony.  We  find  writs  returnable 
into  this  convt,  tbe  Aula  Regis,  and  in  every 
instanoe  shnilnr  proleetioii  and  laws  to  the 
BngMsh  and  Irish-  snlg|eett. 

No  instance  more  stnihur  to  tbe  present  case 
of  Chvnada  can  be  cnneeived :  and,  surely,  the 
(lolitics  of  a  crown  infinitely  more  ardent  to  ex- 
tend its  prerogative  than  the  present  times  will 
aHow,  shall  not  surpass,  in  aflording  protection 
to  tbe  subjects,  the  laws  of  this  day. 

The  next  instance  we  find  in  our  political 
history  is  that  of  Wales:  from  it  i  shall  derite 
'strong  argument  in  support  of  my  general  pro- 
position :  and  in  this  1  aili  yet  farther  tatistted 
that  1  proceed  upon  solid  groUud',  as  1  find  the 
result  of  my  enquiries  to  qusdrate  with  tbe 
opinion  of  the  Court,  delivered  in  the  case  of 
the  king  and  Cowle. 

King  Edward  the  first  laid  claim  to  Wales, 
as  his  feedal  principality.  The  prince  refusing 
to  acknowledge  him,  he  treated  htm  as  his 
rebellious  vasMii,  reduced  the  country  by  arms, 
caused  the  priuce  to  be  punished  as  a  tniitor,' 
and  took  upon  himself  the  immediate  save-' 
reignty. 

Ue  subjects  them  by  arms;  but,  whatever 
was  the  real  right,  having  subdued  them,  he 
recognizes  them  as  his  subjects  (he  could  not, 
indeed,  do  otherwise  u{H>n  the  principle  which 
he  professed,  of  reclaiming  Wales  as  a  feoda-' 
tory  state,  and  declaring  it,  as  he  does  in  the 
12th  year  of  his  reign,  to  have  been  before 
subject  to  bim  of  feodal  right);  be  commuui^' 
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eaten  to  them  the  laws  of  England,  and  takes  |  coald  not  have  borne :  hut  as  Iheae  eooDtrics 
every  measure  to  secure  to  them  the  benefit  of  were  claimed  by  the  king,  as  duke  of  Nat- 
the^njoyment  of  those  laws.  mainly,  heir  to  the  house  of  Anjou,  and  to  the 

crowD  of  France,  throuirh  his  mother,^  this 


The  hivtury  itself  of  thoie  times  (many  va- 
luable collections  of  which  are  to  be  found  in 
llymer*s  Feeders)  proves  his  conduct  towards 
Wales  not  to  have  been  as  iu  right  of  a  con  • 
queror  iiiduli;ently  benefiting  his  subjects,  but 
as  the  act  of  the  feodal  sovereign,  and  at  the 
same  time  supreme  executive  magistrate  of 
tliis  country,  securing  to  his  subjects  that  pro- 
tection which  was  their  due,  in  return  fur  their 
femlal  homage  and  services,  and  securini;  it 
by  a  communication  of  the  laws  and  consti- 
tution of  Eugland,  consiileriog  Wales  as 
imder  the  general  comprehension  of  the  Bri- 
tish empire. 

Pursuing  bis  magnanimous  design,  of 
uniting  all  the  adjacent  countries  to  the  realm 
of  England,  he  next  turned  bis  thoughts  to 
Scotland:  and  the  history  of  the  town  of  Ber- 
wick, so  fully  developed  by  your  lordship  in 
the  case  already  cited,  warrants  the  like  obser- 
vation as  on  Wales.  He  claimed  Scotland  ex- 
pressly as  sovereign  lord  of  the  fief,  and  go- 
verned it  as  a  part  of  the  great  general  fief, 
the  British  empire. 

The  reign  of  Edward  the  third  next  fur- 
Bishes  matter  of  a  similar  nature  ;  and  the 
ever  memorable  treaty  of  Bretigny  gave  that 
prince  an  opportunity  of  extending  his  empire 
npon  principles  which  had  aninuted  and  di- 
rected his  fore-runners. 

I  have  not  been  less  assiduous  in  examining 
the  springs  of  bis  government  over  those  coun- 
tries which  were  thus  ceded  to  him. 

1  have  pursued  this  enquiry  chiefly  thmoffh 
Rymer's  Foedere,  in  which  are  preserved  all  the 
state  papers  from  the  treaty  of  Bretigny,  re- 
specting the  conduct  of  king  Edward  towards 
his  dominions  acquired  from  the  crown  of 
France ;  and  from  them  it  api^ean  roost 
Mrikingly  how  uniform  he  was  in  following 
those  principles  of  government,  which  had 
been  pursued  by  his  predecessors  lleury  the 
second  and  Edward  the  fir»t. 

Permit  me,  however,  in  thii  place,  to  men- 
tion the  sources  from  wheuce  1  extract  the 
history  I  am  about  to  giie.  Bevides  Kymer, 
D'Gwes  Journa'S  ;  Notitia  Parliaineniariri,  Co. 
4  Inst,  title  Calais,  the  year  book,  20  11.  ti,  1 
R.3,  and  Rot.  Pari.  50  E.  3. 

As  a  preliminary  observation,  1   would  beg 


through 

nation  did  not  concern  itself  what  powen  be 
assumed,  with  regard  to  the  countries  wbieh 
he  did  not  hold  or  claim  to  hold  as  part  of  the 
realm  of  England  ;  as  the  feodal  sovereign  of 
those  he  acttrd  agreeably  to  their  laws,  and  to 
the  powers  which  they  allowed  their  prinoe  ; 
the  sul>iects  of  this  country  had  no  right  to 
inter  fert*. 

But  with  regard  to  Calab  the  case  vrss  dif* 
ferent:  Calais  he  bad  conquered  as  kiny  of 
Knglaud  ;  and,  having  turned  the  fornner  in- 
habitanis  out  of  their  possessii»n,  he  invites  bil 
own  subjects  of  England  to  cuhinize  tberciD. 

Herein  we  find  every  principle  of  low 
adopted  ;  the  inhabitanta  partici|»ating  in  every 
security  the  English  constitution  afibrds :  writs 
of  error  returnable  into  this  court ;  roeubers 
representing  the  people  of  Calais  in  the  Eng« 
lisli  parliament 

Ilow  striking  is  this  distinction !  Over  cono- 
tries  obtained  by  cmquest,  and  claimed  by  a 
different  title  from  that  of  king  of  England,  be 
exercisea  an  authority  acconling  to  the  title  he 
claimed,  very  different  from  the  authority  of  ■ 
king  of  Eugiand :  over  the  countries  acquired  to 
the  crown  of  England,  and  inhabited  by  English 
subjects,  he  claims  to  himself  no  other  power 
than  the  lawful  prerogative  of  a  king  of  Eog« 
land. 

This  lively  distinction,  first  adopted  by  H. 
2,  and  continued  by  11.  3,  at  this  time  pravails 
between  any  Americsn  plantatiou  and  the  clec« 
loraie  of  Hanover.  To  the  former  all  preroga- 
tive writs  will  run,  sh  to  the  counties  palstine 
of  Chester  and  Durham  ;  over  the  latter  what 
power  has  your  lordship,  the  great  seal,  or  the 
[larliament.' 

The  history  of  this  country,  then,  as  to  the 
political  government  of  the  lands  ceded  by  the 
treaty  of  Bretiguv,  joined  with  the  last  omer* 
vatiuu  res|)eclint;  llanover,  furnishes  additional 
pcuoC  to  tho^te  of  Ireland,  Wales,  and  Moot- 
land,  already  mentioned,  and  encresses  the 
weight  of  eviflence  from  the  experience  of  the 
nation  corroborating  this  argument  in  a  series 
uf  at^c'S. 

Hitherto,  my  !ord,  I  have endenvoureil  tope- 
neirule  preity  far  iiiio  the  ancient  history  of 
Enclnnd.to  winch  ilio  nature  of  the  question  di- 


of  your  lordship  to  remember,  that  by  much  j  reeled  ine,  as  it  depends  on  the  law  of  empire, 
the  greater  part  of  the  country,  thus  ceded  t<»  <  eviilenced  by  historical  facts  ;    and  as  no  evi* 


king  £di«ard,  wasclaimeil  by  him  under  a  very 
difff  rent  title  from  that  of  an  appendage  to  the 
crown  of  England. 

8o  much  as  he  claimed  as  in  foreign  right. 


dfiii'e  ot  tiiis  oci'urroil  to  me  so  proper  sod 
unexceptiouaifle  on  tliis  occ  ij«ion  as  the  history 
of  our  nation,  in  wliirh  I  piiqiose  to  advance  o 
step  further  yet :    and  here  a  modem  edifice 


this  he  erected  into  a  principality,  and  conferreil !  presents  itself  to  view,  mueli  worthy  of  cdiser- 
it  U|H>n   his  illustrious  son  Edwanl  the  black  j  vatiou,  not  only  for  the  lieanty  and  order  of  its 

prince,  by  the  title  of  prince  of  Aquitaine.     To  i  ' '  -     ■  '  

this,  which  uas  much  the  greater  part,  he '  *  Who  was  siMtr  to  Charles  le  Beau,  and 
cuiiimuiiicated  a  ctinsiitution  totMlly  diflerentin  upon  Ldnard^  coustruciiou  of  the  Satiquelaw, 
form  and  principle  from  the  Eiii£li*«li  i^oiero-  as  excludint;  females,  but  not  the  ilescenilants  of 
ment,  alioi^ini;  niibou tided  |Miwersolsiivereiirn-  fiemaltsK,  he  wiid  entitled  by  descent  througb 
ty  to  his  son,  and  such  as  the  EngUsh  nation    hu  mother  Isabel  to  the  crown  of  France* 
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atrncture,  and  the  analogy  of  ita  frame  to  the 
najettjc  fabric  of  our  own  ancient  conatitotion, 
but  uarticularlj  upon  this  occasion ;  beoanae 
in  all  tbete  respects  an  examination  of  it  will 
contribute  much,  if!  am  not  decei?  ed,  to  a  clear 
discernment  of  the  merits  of  the  present  cause : 
the  object  to  which  I  am  alluding  is  the  Ame- 
rican colonies. 

America  has  been  called^  in  a  aense  totally 
different  from  what  is  meant  bv  the  same 
words  when  applied  to  En{;land,  tne  'dominion 
of  the  crown.  The  Americans  have  been  con- 
siderecl  as  a  people  of  a  different  political  spe- 
cies from  the  English  ;  anil  ha?e  been  called 
creatures  of  the  king.  Their  rights  have  been 
aaid  to  have  been  derif  ed  from  their  charters ; 
and  it  is  probable  the  misapprehension  of  this 
particular  haa  produced  thia  Tery  cause.  Since 
it  is  the  first  in  which  the  priuciplea  of  colony 
law  have  been  investigateil,  it  la  my  duty  to 
state  those  principles  very  minutely,  and  en- 
deavour to  rescue  them  from  misrepresentation 
and  mistake. 

To  do  thia  1  most  beg  leare  to  draw  your 
lordships' attention  to  one  great  leading  con- 
stitutional principle.  The  crown  by  its  pre- 
rogative may  execute  any  plan  whereby  the 
lawa  of  the  country  may  be  promulgated  or 
enforced,  communicated  or  secured  to  the 
subjects  of  the  empire. 

And  the  crown  not  4>nly  may,  but  it  is  a 
branch  of  the  executive  trust. 

Foundeil  on  this  principle,  the  right  of  ia- 
auing  pfbclamationa,  of  incorporaling  bodiea 
fiolitie,  for  the  purposea  of  municipal  joriadic- 
lion,  erecting  tribunals,  and  constituting  coun- 
ties palatine,  may  atrike  your  lordahipa  ;  and 
certainly,  on  thb  principle,  the  American  con- 
atitutions  have  been  settled. 

There  b  not  a  single  clause  in  any  charter 
which  can  impueu  this  idea  ;  but  every  part  of 
them  holda  out  the  moat  conclusive  evidence  of 
their  being  legal  acta  of  prerogative,  for  the 
purpose  of  securing  constitutional  rights  to  our 
fellow  subjects  in  distant  parts  of  the  empire. 

The  chartera  do  not  define  rights,  nor  esta- 
blish laws,  nor  give  any  other  directions  than 
merely  for  the  formal  estaMishment  of  an  in- 
ternal legislature  and  government. 

Why,  then,  ahatl  it  be  argued  that  the  rights 
of  the  colonies  are  emanationa  ,of  the  royal 
bounty?  Not  a  single  constitutional  right  is 
granted  by  charter ;  and  yet  every  constitutional 
right  ia  admitted  to  be  the  birth-ri^ht  of  the 
Americans.  The  idea  of  the  contrary  is  too 
frivolous  to  be  argued  in  this  place ;  and  per- 
bapa  my  contending  against  it  was  therefore 
onnecessary. 

In  general  I  conclude,  and  propose  it  as  a 
great  constitutional  truth,  that  the  American 
charters  and  patents  are  accommoilated  to  pro- 
tect the  anterior  rights  of  the  colonists,  and 
BOt  to  convey  those  rights,  as  dependent  on 
those  charters,  and  derivative  from  them. 

The  colonies  in  America,  it  is  well  known, 
fall  under  a  threefold  description ;  first,  pro- 
prietary grants,  aa  FeaDsylvania  and  Mery- 

VOL.  XX. 


land;  aeoond,  charter  ffofemmenta,  as  the 
Massachuset's  bay ;  third,  pro? incial  cataUiah* 
nients,  aa  Carolina  and  most  others.^  In  ori* 
ginal  principle  the  government  is  in  all  the 
same,  though  somewhat  different  in  extamal 
form. 

The  first  sort  may  be  asaimilated  to  cooB-> 
ties  palatine,  the  second  to  municipal  corpora- 
tions, the  third  sort  are  a  species  by  themael? ea^ 
as  to  their  external  conatitotion  ;  all,  howereft 
flow  from  the  principle  1  stoted  ;  all  tend  td 
aecure  to  the  aubject  the  enjoyment  of  the 
lawa  of  .England  ;  all,  in  the  very  nature  of 
their  establishments,  shew  that  the  righta  off 
the  colonies  are  inherent  and  innate,  not  deri- 
vative, or  communicated  by  charter. 

But  here  I  expect  I  ahall  be  told  that  the 
clearest  argument  possible  will  rebut  me.  The 
objection,  if  it  shall  be  made,  haa  the  aoond  of 
something  material,  and  therefore,  rather  tbaa 
to  be  thought  either  to  have  overlooked  it,  or 
to  have  feared  it  more  than  I  can  perauade  my- 
self J  ought,  1  will  now  offer  to  meet  it. 

It  is  ceruin  that  in  the  early  charters  grantf 
ed  to  America  the  king  reserves  to  himself  aa 
appeal  to  him  in  council,  in  the  last  resort ; 
and  from  hence  the  ultimate  judicature  baa 
been  nsoally  understood  to  be  in  the  king  per- 
sonally, and  not  as  in  right  of  the  crown  of 
England,  nor  through  bia  courta,  aa  to  Britisk 
aubjects.  From  this  circumstance,  I  soppooe* 
it  will  be  contended  that  the  king  ia  aovereiga 
of  America,  not  aa  king  of  England,  but  per* 
aonally  ;  and  the  colonies  are  not  govemao  hf 
lawa  like  Ireland,  Wak>s,  and  Berwick,  derived 
to  the  inhabitants  in  consequence  of  their  beinf^ 
subjects  of  the  British  empire ;  but  are  like 
to  Jersey  and  Guernsey,  which  betoog  to  the 
king,  and  not  to  the  crown.  Hence  the  ar- 
gument would  be,  that  all  the  colonies  of  Ame- 
rica are  dependent  on  the  king,  not  as  head  of 
the  general  constitution,  but  in  a  very  different 
relation,  and  my  general  principle  would  ba 
much  affected. 

To  obviate  all  this,  I  need  only  desire  it  to 
be  remembered  that  such  a  circumstance  ca»- 
not  alter  constitutional  law,  or  the  prindples  of 
the  law  of  empire  ;  not  even  if  it  stood  clear 
and  unimpeacned  by  that  which  I  conceiTC 
wiU  most  completely  reprobate  it,  the  extreme 
art  with  which  it  was  introduced  into^  the 
charters,  and  the  prevailing  policy  of  the  timea 
when  it  was  first  conceived  \  I  mean  the  policy 
of  king  James  the  first. 

The  first  charter  was  ^nted  to  the  Vir- 
ginian adventurers,  in  which  this  reservation 
does  not  appear.  In  all  the  other  chartera  it 
ceruinly  does ;  and  this  is  owing,  I  apprehend, 
to  the  extreme  anxiety  of  James,  whose  fa- 
vourite idea  it  was,  from  the  first  moment  in 
which  he  ascended  the  throne,  to  consider  every 
part  of  the  British  empire,  not  immediately 
within  the  actual  limits  of  England  in  respect 
of  local  situation,  as  holden  of  binraelf,  and  not 
as  component  members  of  one  great  empire,  at 
the  head  of  which  he  stood  as  sovereign,  in 
right  of  the  crown  of  England,  therein  directly 
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inveriini^  the  principles  and  practice  of  H.  2, 
£tl.  1,  Etl.  ;i,  auil  oiher  princes,  his  preile- 
ce8*<or8. 

'Vo  prore  this  there  are  many  remarkahle 
pds^ilfes  in  the  history  of  those  limes.  The 
iirst  is  mentioned  by  lord  Vaughan,  as  beinjf 
commiiiiicated  to  him  by  the  mat  Mr.  Selden. 

King  James  asked  Mr.  Selden,  whether  Ire- 
land (at  that  time,  as  your  Jordships  know,  the 
subject  of  much  political  speculat'ion)  mi|;ht  not 
be  considered  as  belong^injf  to  him  |)eninnally, 
M  the  heir  of  the  conqueror  thereof;  that  the 
lands  therein  miKht  be  taken  to  be  bis  own, 
and  the  Irish  themselves  as  subjugated  to  the 
laws  of  conquest,  and  of  coun»e  not  entitled  to 
the  rights  of  Englishmen,  nor  to  be  considered 
BS  members  of  the  same  community,  but  de- 
pendent on  his  will,  and  behoklen  to  his  in- 
dulgence? 

Mr.  8elden*s  opinion  will  be  mentioned  hy- 
and-by:  it  is  not  reported  in  Vaughan,  but 
that  learned  judge  himself  there  decides 
■gainst  the  king ;  **  That  it  cannot  be  rcasona- 
bfe  to  make  the  superiority  only  of  the  king 
and  not  of  the  crown  of  England.*'  In  the 
case  of  process  into  Wales  my  lord  Vaughao 
uses  this  expression ;  and  adds,  the  practice 
has  always  been  accordingly,  as,  says  he,  is 
fcmiliarly  known  by  reversal  or  affirmance  of 
judgments  given  in  the  King's -bench  in  Ireland 
u  the  King's  bench  here;  which,  he  con- 
iiaues,  is  enough  to  prove  the  law  to  be  so  in 
4Mher  subordinate  dominions. 

And  ia  the  case  of  Craw  and  Ramsay,  it  is 
decided  that  Ireland  and  the  plantations  are 
hoMen  of  the  crown  as  the  sovereign  of  the 
•British  empire ;  and  the  like  distinction  which 
I  look  before  between  injoa  and  Calais  is  made 
by  the  kN^  chief  justice.  The  same  case  is 
reported  in  Ventris. 

But,  to  return  to  king  Janes:  another  re- 
Markable  anecdote  of  his  notions  of  govern- 
ment, to  the  same  point,  is  to  be  found  in  the 
Journals  of  the  House  of  Commons.  It  occurs 
ia  nany  places,  but  particularly  to  the  Journal 
of  the  95th  of  April  1621. 
^  A  bill  was  brought  into  parliament  for  the 
liberty  of  a  free  fishery  on  the  banks  of  Ame- 
rica, al  that  time  in  general  called  Newfound- 
bad. 

Govcniment  seemed  eztreoiely  unwilling  to 
suffer  parliament  to  meddle.  8ays  Mr.  Secre- 
tary— I  take  it  from  the  Journals—**  What 
have  we  to  do  with  America  ?  Thev  are  plaota- 
lioos;  they  belong  to  the  king.''  But  good 
oM  sir  Edward  Coke,  Mr.  Selden,  Mr.  Brooke, 
and  other  great  men,  reply  indignantly.  What ! 
when  the  king  grants  letters  patent  to  them 
under  the  mat  seal,  are  they  not  part  of  the 
Muirp,  and  shall  not  we  interfere  ? 

These  observations  shew  the  prevailing 
poliev  of  those  times.  And  are  we,  then,  to 
ivoodcr  tliat  the  right  of  nitimate  judicature 
ahould  be  claimed  by  the  king,  and  that  he 
■houtd  arlliiily  introduce  into  cbartera  a  reser- 
^  of  it.  A  reservation  indeed  superfluous, 
n  bad  been  such  a  right  in  the  king  per- 


sonally ;  aud  of  no  effect,  if  there  was  no  anch 
right ;  for  then  the  resenation  couM  not  creala 
it,  contrary  to  the  principles  of  the  conatitn- 
tion.  *  Heiervatio,  ut  et  protestatio,  non  laeit 
*jussed  tuetur.'  We  see  what  Mr.  BeMcn, 
what  the  parliament  at  that  time  thought  oTh; 
what  lord  \*'auglian  atUrwards ;  what  the|iime> 
tice  of  some  of  the  greatest  antecedent  kings ; 
what  the  doctrine  of  the  books ;  what  the  ex- 
perience of  nations ;  what  the  testimony  of 
a^  ;  H  hat  reason  itself  speaks ;  all  ooncur- 
nng  that  all  the  parts  of  the  British  empire  are 
under  oue  constitution,  and  have  all  the  rights 
and  immunities  which  result  from  that  consti- 
tution. Tiie  intrigues,  therefore,  of  king 
James  must  not  weigh  against  natural  reason, 
political  theory,  legal  authority,  and  the  prin- 
ciples of  the  constitution.  *  Nemini  licet  quod 
*  non  per  leges  licet.'  The  gentlemen  who 
first  went  to  the  American  settlements,  in  ages 
when  the  principles  of  political  theory  were 
scarcely  known  to  the  most  refined,  might  imK 
foresee  the  tendency  of,  and  therefore  might 
unwittingly  submit  to,  this  claim  of  king  James. 
But  on  any  consideration,  knowingly  or  un- 
knowingly, they  could  make  no  concession  to 
the  prjejudice  not  only  of  their  own  constitution, 
but  with  it  of  ours. 

If  ever  thnt  question,  of  the  relevancy  of  a 
writ  of  error  from  any  settlement  of  the  western 
world,  shall  come  iuio  litigation  in  this  court, 
and  it  should  fall  to  my  lot  to  argue  it,  1  hope  I 
shall  then  know  mv  duty,  and  what  to  say 
upon  it.  I  hope  I  'shall  prove  that  the  juris- 
diction of  the  king  in  council,  as  the  ultimate 
judicature,  is  uBcon^titutioiial  and  void ;  but  if 
the  experience  of  a  century  and  a  half  shall 
be  then  held  to  outweigh  arguments  founded  in 
principle,  your  brdahips  Mill  say,  **  The  expe- 
rience supports  though  the  principle  denies  it," 
and  will  take  care  that  neither  then  nor  now  it 
shall  be  carried  farther,  and  argue  from  n  pecu- 
liar judicial  authority,  upon  whate%'er  ground, 
supported  however  by  psecfedent  if  suppnrted* 
to  a  legislative  authority  supported  by  no  pre- 
cedents ;  and,  I  beg  leave  to  submit,  not  war- 
ranted by  the  principles  of  the  constitution. 
To  meet,  however,  tlie  conclusion  which  mfght 
be  attempted  to  be  drawn  from  this  daim  of 
ultimate  judicature  in  council,  I  have  been 
drawn  insensibly  into  this  length  of  discus- 
sion— The  occasion  must  be  my  apology. 

I  return  now  to  conclude  with  the  immediate 
point  betbre  the  Conrt.  And  in  this,  on  what- 
ever ground  I  consider  this  cause,  whether  in 
the  ^neral  view  of  reason  and  experience,  the 
opinion  of  eminent  writers  of  foreign  nations ; 
the  learning  of  our  books ;  the  principlea  of  the 
law  of  empire ;  the  history  and  experience  of 
this  country  for  ages;  whether  as  to  tliis  par- 
ticular iifland  of  Greuada,  on  the  terms  of^the 
surrender,  the  treaty  of  |»eace,  or  more  especi- 
ally the  pn>clamations  and  patenU;  whether 
on  the  great  principles  of  our  ronstitutinn,  or 
the  priociples  of  natural  justice  and  equity ; 
on  all,  on  any,  on  every  ground  I  draw  this 
conclusion,  that  on  the  80th  of  July,  J7M|  hii 
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majesty  wm  in  no  wise  entitled,  by  the  prero- 

Satire  of  the  crown  of  Eogland,  to  impose  the 
aty  of  four  and  a  half  per  cent,  in  manner 
aoQ  Ibma  as  is  kid  in  the  declaration,  admitted 
by  the  defendant's  plea,  and  found  by  the  ?er- 
dict :  such  beings  an  act  of  leipslation,  and  re- 
pufpant  to  the  orinciples  of  that  (;o?emroent  to 
which  the  inhaDitauts  of  that  island  were  at 
that  time  entitled,  and  which  belonsfed  parti- 
cularly to  Hr.  Campbell,  the  plaintiff,  a  nata- 
ral  bom  subject  of  tne  crown  of  Great  Britain, 
found  so  and  declared  by  the  verdict,  and  was 
bis  by  erery  right,  secured  to  him  by  every 
sanction. 

And  while  I  have  thus  contended  for,  and,  I 
hope,  established  my  client's  interest,  I  further 
trust  that  this  ffcneral  review  of  our  constito- 
tioo,  andof  the liistory  of  our  country,  crowned 
by  the  decision  of  this  court,  will  warrant  roe 
in  saying  of  Britain  what  the  Roman  orator 
boasts  of  Rome :  *  AIIab  nationet  servitutem 
*  pati  pQssunt ;  popnii  Romani  propria  liberdw.' 
Ciceronis  Philip,  6ta. 

Mr.  Wallace^  for  the  defendant. — ^The  qoea- 
tion  upon  the  special  verdict  b,  whether  the  im- 
post or  custom  of  four  and  a  half  upon  the  ex- 
ports of  the  island,  in  the  manner  found  by  the 
verdict,  was,  under  the  circumst^rices  in  which 
that  island  then  stood,  at  the  time  of  the  impost, 
duly  and  legally  imposed  by  the  crown,  or 
not? 

Mr.  Alleyne  not  having  gone  into  the  dispute 
ef  the  authority  and  prerogative  of  the  crown 
at  any  time  to  make  proclamations,  but  exa- 
mining the  nature  of  this,  and  contending  that, 
whatever  might  be  the  state  of  the  island  before 
that  period,  it  was  incompetent  to  the  king 
from  that  time  to  give  any  laws  whatever  to 
the  island  of  Grenada,  (for  if  any,  there  is  no 
doubt  of  taxation)  this  has  relieved  me  from 
laying  before  your  lordships  the  rights  of  a 
king  of  this  country  over  a  conquered  country. 

What  those  rights  are  is  a  principle  not  only 
of  the  law  of  nations,  but  has  been  recognized 
wherever  it  came  under  consideration,  even  by 
the  judges  of  this  country ;  by  acts  of  state, 
and  historians ;  and,  in  one  great  instance,  de- 
clared by  all  the  jud^.  In  Calvin's  case  it  is 
recognized  that  the  rights  of  conquest  do  be- 
long to  the  king:  and  the  rights  of  con- 
quest are  in  that  case  extended  farther  than  I 
wish  they  should  be  understood ;  but  thus 
much,  I  take  it,  they  necessarily  give,  a  legis- 
lative authority.  It  is  not  now  as  formerly, 
that  the  conquerors  gain  captives  and  slaves, 
and  absolute  dominion,  but  now  the  conqueror 
obtains  a  just  dominion,  under  due  restrictions, 
and  instead  of  slaves  he  acquires  subjects.  Not 
a  propriety,  as  in  ffoods,  but  an  authority,  as 
orer  men,  reasoDable  and  still  free. 

The  effect  of  the  letters  patent  is  not  to  alter 
the  condition  of  the  island :  it  is  only  to  raise 
certain  duties  raised  there  by  the  French  king, 
and  paid  to  the  king  of  Enghind  by  the  island 
of  Barbadoes  apd  tiie  other  Leeward  islands ; 

IbuittM  only  tiung  iS|  tbis  ii  done  Jolyi  UM> 


when  it  should  have  been  October,  1763,  or 
thereabouts. 

Lord  ManifiekL  It  was  after  the  proela- 
matioo  and  commission ;  for,  I  think,  the  pro- 
clamation was  in  October,  1763 ;  the  commia- 
sion  in  April,  1764 ;  and  this  is  in  July :  to  it 
is  after  both. 

Mr.  Wallau  contiboed— The  patent  is  car- 
ried out  by  the  governor.  At  the  time' he  takei 
upon  him  the  office  of  governor  he  promulges 
this  tax :  his  (int  office  as  governor  is  to  pro- 
mulge  it.  Now  the  question  is,  whether  the 
king,  by  this  proclamation,  meant  immediately 
to  waive  the  ru^bts  he  had  as  eonqueror  of  tlie 
island,  or  at  a  future  period,  when  the  atate  and 
circumstances  of  the  island  would  admit  of  a 
legislature:  when  that  would  be  was  very  un- 
certain. In  fact,  it  does  not  appear  that  the 
first  assembly  met  earlier  than  the  latter  toA 
of  the  year  1765,  (about  a  year  aud  a  half 
from  the  date  of  the  letters  patent)  nor  does 
the  verdict  find  that  an  assembly  could  have 
Dset  sooner. 

The  proclamation  begins  with  a  general  di- 
rection to  his  majesty's  four  governments,  by 
name  of  Quebec,  East  Florida,  \¥est  Florida, 
and  Grenada.  Then  the  assembly  of  Grenada, 
as  to  that  part  of  the  proclamation  upon  whicb 
this  case  turns,  is  to  meet  **  as  soon  as  the  state 
and  circumstances  of  the  island  will  admit.** 
Is  it  conceivable  that  in  the  mean  while  the 
king  meant  to  divest  himself  of  his  right  of 
legislation  ?  There  is  no  such  declaration ;  it.  is 
impossible  there  can  be  such  a  construction. 

If  (he  king  had  not  continued  a  right  of 
making  laws  before  the  period  of  their  having 
a  legisTattire  of  their  own,  who  was  the  legis- 
lator P  Here  is  no  relinquishment  on  the  part , 
of  the  crown  in  the  mean  white;  but  when  aa 
assembly  meets,  the  crown  will  hand  over  the 
powers  of  legislation  to  that  assembly. 

It  is  necessary  in  these  distinct  countries  to 
provide  legislative  constitutions  within  them- 
selves, when  circumstances  will  admit;  they 
cannot  be  goveroeil  by  ordinances  or  acts  of 
parliament  made  fur  all  cases  and  instances 
whatever.  ,  The  best  judges  what  laws  are 
necessary  and  proper  tor  the  peace,  tranquil- 
lity, and  good  order  of  the  island,  are  the  per- 
sons locally  resident ;  therefore  it  is  necessary 
some  legislature  of  this  kind  should  be  esta- 
blished :  but  till  it  be,  of  necessity,  every  order 
of  the  king  most  be  observed  by  the  governor 
and  the  people. 

But  Mr.  Alleyne  has  said  the  king  has  waived 
the  right  of  conquest,  by  introducing  courts  of 
judicature  ;  and  that  it  is  a  part  of  the  benefit 
of  the  introduction  of  the  laws  of  England,  that 
all  the, laws  of  the  country  not  agreeable  to 
these  must  be  abrogated. 

It  is  not  usual  in  these  times  to  take  con- 
quere<l  nations  under  protection  upon  these 
terms :  and  as  it  is  unusual,  so  I  find,  in  the 
opinion  of  Grotius,  it  would  rather  be  hars^ 
and  rigorous  than  indulgent  Your  lordship 
will  vemfDolier  thai  b^  sayb  it  is  ufual  tp  woStt 
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ihm  inhtbitanti  of  a  oouBtry  oooquered  to  poo- 
MM  tbetr  own  laws,  unlcti  they  are  abaolutdy 
■ooeiaary  to  be  abcogfated,  for  the  aecmity  of 
Hm  oonqiiertnip  cute.  And  timilar  it  the  opi- 
akm  of'PuiTendorff. 

Would  it  be  for  the  weurity  of  the  cooquer- 
hag  atate  to  introduee  ao  dani^frmis,  ao  totaJ,  ao 
voiieceaaarv  a  change;  to  alter  the  whole 
coarae  of  toeir  law  of  property,  by  introdacinff 
Ibe  law  of  En«r|aod  to  theio,  a  peculiar  law  of 
deacent,  diflerio|(  from  all  other ;  intricate  and 
cottipl^x  modeaof  eonfovance;  anewforei^ 
miknown  law ;  ita  very  laoffuai^e  unknown  to 
them ;  by  which  those  ri^^hta  which  haTe  been 
the  aubject  of  contract  mutt  be  defeated; 
ownera  under  a  fair  title  dispouessed  of  their 
catatea;  Kettlementa  in  conaideration  of  mar- 

are  overthrown,  for  want  of  the  forma  eaaen- 
ly  required  in  aur  Uw. 

1  conceive  nothiofl^  more  can  be  meant  than 
that  ciril  and  criminal  juatice  accordinf^  to  the 
|«W8  of  Eofi^nd  were  to  be  introduced,  for  the 
pimiahmeDt  of  public  offences,  and  the  redreaa 
of  private  wrongs;  and  as  far  as  roif^ht  be  for 
the  prevention  of  both,  in  which  the  mode  of 
trial,  of  conviction,  and  the  whole  leiral  pro- 
ceaa,  is  the  common  benefit  to  all.  '  Lex  An* 
glise  eat  lex  misericoniiv.' 

The  lenity  and  excellence  of  onr  criminal 
Jawa  ia  known  throughout  the  world :  more 
liad  been  burtheotcme ;  theae  were  expedient 
Ond  neceasary. 

Mr.  Alleyue  haa  compared  the  aitoation  of 
thia  country  with  the  other  dependeociea  of 
the  crown,  particularly  with  Ireland. 

It  ia  true  my  lord  Coke  held  an  idea  of  the 
lawa  of  Ireland  being  eatabliahed  there  by  an 
Iriah  paHiament ;  but  in  thia  he  was  tingnlar ; 
nor  do  I  think  the  idea  of  their  iiaving  been 
cttablisbed  there  through  the  medium  of  an 
English  cok>oy  ia  leaa  tmcommon,  or  promises 
more  aucceaa. 

In  Calvin'a  case,  before  the  chancellor,  and 
all  the  judges,  tlie  case  of  Ireland  ia  put  as  one 
of  the  conquered  countriea,  and  the  title  of 
Benry  tlie  second  waa  accordingly  king  of 
Bugland,  and  lord  of  Ireland,  Sec.  ^stinguish- 
ing  lietween  the  title  by  right  of  conquest  and 
hia  title  as  king  of  England.  And  king  John 
irave  them  lawa  as  a  conqueror,  and  not  by  act 
0f  parliament,  and  this  plainly  appears  in  Yen- 
Iris,  in  the  case  dted  by  Mr.  Allevne.  where  it 
ia  expreasly  laid  down,  on  the  authority  of  three 
of  the  jodlgea,  that  Ireland  was  a  conquered 
country,  and  in  king  Henry'a  time  remained 
ffoverued  by  its  own  lawa,  and  so  continued  till 
bis  siicceasor,  king  John,  in  the  12th  year  of 
hia  reiip,  by  charter,  and  not  by  act  of  parlia- 
tnent,  mtroduced  the  English  laws. 

But,  if  your  lordship  had  found  that  even  by 
act  of  parliament  the  lawa  of  Engknd  had  been 
introduced  into  Ireland,  would  the  leaat  in- 
ference have  followed  that  the  king  alone,  by 
Jiia  legialative  authority  over  a  conquered  coun- 
te^,  could  not  have  introduced  them,  or  otbera, 
Iflie  had  seen  expedient  ? 
'  XitttberWaJet«rB«nrick-iipoii-TwMddo, 


aa  I  conceive,  apply  to  the  praaeat  qiwitiOT. 
They  were  not  pretended  to  be  bohlcB  ia  rifllt 
of  conquest,  but  as  immediate  ieft  Widar  the 
crown  of  England,  on  the  terma  of  tbt  w$mit 
feodal  protection  and  obedience  by  which  Bog- 
land  itaelf  waa  then  hcM,  and  aa  menhara  ra- 
united  to  the  entire  original  fief;  lor  that  was 
the  claim,  whatever  waa  the  fact.  Notbiog 
like  this  can  be  dreamed  couoeming  Qraoada; 
no  depeodance  on  England-  or  Great-Britaitt 
till  the  late  conqiieat.  Ami  by  all  Ibe  differanco 
between  what  is  claimed  aa  a  re-imioo  aad 
what  can  only  be  claimed  aa  a  new  acgniailinn, 
by  right  of  arms,  the  eaaea  diifer. 
*  Indeed,  not  relying  on  this,  it  haa  beta 
thought  neceasary  to  endeavour  a  coaporiaoo 
between  the  case  of  thia  iaiand  of  Grenada  aad 
the  American  coloniea.  of  which,  in  geacral, 
the  rise  is  koown  to  have  been  from  new  dis- 
cover lea  of  uninhahite<l  countriea,  in  which  tba 
discoverers  were  encouraged  to  aettlo  by  cbartor 
from  the  crown.  No  pretence  of  coaqtieat: 
they  could  not  live  without  lawa ;  they  cookl 
find  no  lawa  in  an  uninhabited  country  ;  what 
lawa  aliould  they  have  then,  hut  the  lawa  of 
E'- gland  ? 

But  is  this  the  caae  of  a  countrr  already  net- 
tled, where  they  find  a  people  and  lawa?  Wilt 
tlie  laws  of  England  ex|iel  thoae  laws  already 
established,  fitted  lo  the  circomstancca  of  ll!e 
place,  known  and  famiUar  to  the  inhabitaata*  to 

CSS  themselves  into  a  country  where  they  vrifl 
atrangera,  and  for  which  they  are  not  locally 
adapted? 

Is  it  possible  that  British  aubiecta,  coniag 
into  a  country  where  there  are  other  barn, 
ahould  carry  the  Briliali  laws  with  them  thi- 
ther, and  not  be  governed  by  the  lawh  of  tba 
country  to  which  they  are  gooeP  Caoitbo 
auppoaed  of  a  British  aubject  going  to  Uaa* 
over,  for  instance  ? 

As  to  the  circnmstance  of  an  appeal  to  tba 
king  in  council,  aa  1  do  not  think  it  r?ocMary 
to  lay  any  particular  atreas  upon  it,  il  asay 
auffice  to  say,  when  the  crown  graotod  tM 
charters  under  which  the  settleoieota  were 
made,  it  was  competent  to  the  crown  lo  jpre- 
acribe  the  mode  of  appeal,  which,  in  aomo  Pirm 
or  other,  by  the  royal  prerogative,  and  for  tho 
benefit  of  the  subject,  necessarily  lay  in  all  the 
vArietv  of  disputes  concerning  the  rights  of  the 
colonfea.  Narrowlv  as  prerogative  has  been 
looked  into,  never  has  this  branch  been  qoaa- 
tioned,  as  not  leg%l  and  constitutional. 

When  a  writ  of  error  shall  be  brought  be- 
fore this  Court,  to  reverse  a  judgment  given  in 
the  colonies,  or  a  re- hearing  moved,  or,  by 
what  name  shall  I  call  it,  to  examine  in  thia 
court  a  decree  in  council,  then  will  he  the  pro- 
per time  for  thia  question ;  but  I  believe  that 
time  will  never  arrive.  They  wUI  look  (o  that 
jurisdiction  aa  they  always  have  done:  they 
will  find  that  redress  which  never  yet  haa  foiUd 
them.  It  would  be  a  considerable  acQuiaition 
to  the  buaineaa  of  thia  court  if  your  lordahip 
were  to  ail  here  to  exerciae  that  appelhmt  joria- 
dlctkm  opoii  writ  of  error  fioiii  tha  plaBtatNBt, 
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or  in  wbaterer  form ;  for  tbe  practice  is  on- 
known  to  onr  books  as  ranch  as  the  theory  was 
to  me  fill  Ibis  day,  in  which  so  much  ingenuity 
and  arp^ument  has  been  employed,  to  raise  it. 

AdiI  here  I  cannot  help  obser?ing:,  that  it  is 
a  great  change  in  the  language  of  America  to 
insist  as  they  have  done,  and  do,  that  Uie  par- 
liament of  England  has  no  right  to  tax  them, 
bnt  that  they  derive  their  constitution  from  tbe 
king  only  ;  and  now  to  aay,  in  this  caase,  that 
the  king  has  no  power  orer  them  but  as  the 
head  ofthe  British  constitution. 

Bnt  in  this  case,  if  tbe  king  by  conqoest  had 
•  lefftslatire  authority  o? er  Grenada  till  the  as- 
aembly  coubl  be  called,  he  bss  waived  it.  It 
fai  not  said  he  has  parted  with  it,  (for  how  coold 
it,  when  there  was  nobody  to  take  it)  but  be 
has  waived  the  right 

I  own,  by  what  I  can  understand  of  tbe 
books,  I  have  no  idea  of  the  possibility  of  the 
€mwn*s  waiving  a  right.  It  roust  be  more  or 
notbiog ;  it  must  be  transferreil  to  somebody 
else,  or  it  remains  in  the  crown ;  for  in  the 
crown  there  is  no  laches,  no  negligent  abandon- 
ment, least  of  all  in  such  a  point  as  this,  so  es- 
aentml  to  order  and  good  government. 

But,  not  excepting  to  the  mere  term,  at  what 
period,  to  whom  ?  To  the  assembly,  if  to  any 
l>ody ;  for  that  is  tb^  condition  or  the  grant. 
That,  wlien  the  atate  and  circumstances  of  the 
island  shall  admit  the  calling  of  an  assembly, 
they  shall  be  called,  and  shall  meet  and  make 
laws;  In  consequence  of  which  legislative 
power  transmitted  to  them  by  the  crown,  and 
to  be  ezerdsed.by  them,  the  king  will  then  de- 
part from  his  right  of  taxing  them  by  bis  sole 
prerogative  without  an  assembly.  But  this 
assembly  did  not  meet  till  aAer  the  patent  to 
the  governor  for  raising  this  impost ;  they  were, 
tlieretbre,  liable  to  tbe  impost ;  and  it  was  esta- 
blished by  the  proper  and  only  authority  then 
in  the  island,  long  before  tbe  assembly  did,  or 
coold,  caeet. 

1  trust,  therefore,  tbe  Court  will  think,  from 
tbe  principles  of  reason  and  justice,  that  tbe 
proclsmation  for  calling  an  assembly  was,  both 
in  the  words  and  intent  of  it,  and  in  the  ne- 
cessity of  the  thing,  executory  ;  that  the  doty 
of  four  and  a  ball'  percent,  was  not  executory, 
but  immediate,  and  by  legal  authority,  by  vir- 
tue of  the  patent.  And  that  it  could  not  be 
meant  that  the  calling  of  the  assembly,  under 
tbe  authority  and  by  the  voluntary  grant  ofthe 
crown,  should  defeat  the  duty  first  legally  im- 
posed by  the  same  authority,  and  therefore  that 
the  plaintiff  is  not  entitled. 

Mr.  Alleyne,  in  reply.— It  is  not  to  be  won- 
dered that  I  should  nave  expressed  myself 
inaccurately ;  but  so  I  certainly  must,  since  1 
appear  to  be  so  much  misunderstood  by  Mr. 
Wallace  ;  the  whole  tenor  of  whose  argument 
liaa  been  calculated  to^neet  a  supposed  idea  of 
nroe,  that  the  lawa  of  England  were  introduced 
into  Grenada  solely  by  the  proclamation  of 
176S.  This  was  by  nO  means  tbe  object  of 
vjaiffiiment. 


I  oontanded  that  the  procfaunatioo  was  a  rt* 
cognition  of  tbe  right  of  tbe  iobabitaiita  «f 
Grenada,  as  British  subjects,  to  begovemad 
by  the  laws  and  constitution  of  England ;  of 
the  practicability  of  reducing  that  right  to 
practice,  and  the  resolution  of  bringing  io  all 


Its  parts  mto  actual  execution  as  aoon  as  poasi- 
ble :  therefore  I  cited  the  case  of  Ireland,  and 
upon  authorities,  1  hope,  of  more  weight  at 
this  day,  than  Calvin'a  case :  and  I  did  infer 
thatBrituh  subjects,  settling  in  a  ooni|uerad 
country,  conquered  by  tbe  arma  of  a  ktng  of 
Great  Britain,  carried  with  them  tbdr  own 
laws  and  privileges ;  and  that  the  moment  the 
crown  reer>gnizes  a  colony  of  British  sobjeoti 
to  have  been  settled,  from  that  instant  it  en- 
m^s  its  authority  for  securing  to  tbem  all  tbo 
rignts  and  exemptions  belonging  to  that  charao- 
ter.  And  I  thought  I  had  pnnred  that  |be 
practice  ofthe  crown  bad  been  conformablo  to 
this  principle. 

But,  to  meet  Mr.  Wallace  npoo  bis  own 
ground,  who  naked,  sopposing  the  crown  en- 
titled to  exercise  taxation  over  the  inhabiUnto 
of  Grenada,  who  were  there,  or  should  resort 
thither,  indiscriminately,  by  right  of  conquest, 
bow  tbe  crown  had  parted  with  this  right,  I 
acknowledge  not  properly  waived  it  P  I  an-' 
swer,  let  us  suppose  for  a  moment  that,  ante* 
nor  to  tbe  proclamation,  the  crown,  as  eon* 
qoeror,  had  a  power  to  raiae  a  permanent  tax 
on  the  then  and  future  inhabitants  of  €h«nada  ; 
and  had  tbe  vita  necitque  potetias^  tbe  l^giala- 
tive  authority  in  tbe  fullest  sense,  when  tiM 
crown  declares  they  shall  hare  a  legislation  of 
their  own,  and  in  the  mean  while  be  governed 
by  the  laws  of  England,  1  contend  mm  thai 
moment  tbe  kine  bad  parted  with  the  right, 
supposing  he  had  that  right  till  then  of  impoa- 
ing  upon  them  himself,  by  his  sole  authority,  m 
permanent  tax.  And  I  contend  that  the  pa- 
tent to  governor  Melville  repeated  and  enforced 
the  g^nt,  taking  it  as  such  for  the  present|  in 
tbe  most  solemn  manner. 

In  vaiu  would  it  be  argued  that  these  grants 
of  tbe  laws  of  England  were  executory,  and 
therefore  might  be  auspended:  proclamationo 
and  patents  such  aa  these  are  not  of  socfa  s 
flimsy  nature,  to  be  suspended,  that  ia,  Tir- 
tually  repealed,  to  be  granted  to-day,  and  re- 
sumed to-morrow.  And  if  this  cannot  be  de- 
nied, then  the  English  laws  were  the  lawa  of 
Grenada,  either  by  prior  right,  or,  as  I  have 
been  willing  to  argue,  since  Mr.  Wallace  ban 
laid  so  much  stress  npon  the  executory  natdre 
ofthe  proclamation,  by  actual  immediate  grant. 
And  there  is  no  one  principle  of  Englisn  laif 
more  decidedly  clear  than  that  the  crown  can- 
not,  by  its  sole  prerogative,  enact  a  law. 

It  was  next  argued,  that  principles  of  equity 
require  this  duty  to  be  imposed  ;  because  it  la 
recited  in  the  patent  of  the  SOth  of  July  that 
the  Leeward  Garribbee  islands  pay  it. 

To  this  there  is  first  one  general  and  conclu- 
sive anawer— ^whatever  equity,  wisdom,  or  ex- 
pedience there  may  be  in  the  measure,  i^  most 
beeieeatedby  l^galoMans.   Tbe  propriety  of 
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Iba  oljiect  nn  nafcr,  in  ■  legal  liew,  lui-tify 
t^e  neani  UkeD.  *  Nil  Ciuquan  eipcilil  quod 
■  MD  per  \iegf*  licet.  Nil  utile  aul  hooeetua 
*  quod  legihui  coiitnriuiD.'  BjI  ■  particular 
Vtiwer  M  liLewiie  ready. 

The  Ant  ^ace  Id  wfaich  ihi*  tax  wti  ever 
ttougbt  of  was  tbe  iilaw)  of  Barbadoea ;  hut 
Ibere  it  na*  Dot  icnpoaed  under  claim  of  pretti- 
Iptiie,  but  bj  a  national  aci  of  their  own  in- 
ttrtial  l^gitlMure :  and  it  wa*  a  fpvoX  fur  ipe- 
cial  purpowt  esprewcd,  of  buiMiug  their 
priwn,  tlieir  court*  orjuaiice,  their  fortretsea, 
•ndkeH^Dftbcinfbr  tbe  future  ia  repair.  And 
Artfaer,  u  conMdersiiiu  of  the  caDfirvaliou  of 
tkeir  titles  wbicb  bad  boeu  loit,  or  were  become 
•becure  in  coniequcnce  of  the  coofutjoo  oflhe 
Uand  ilurine  tbe  trouble*  of  the  preceding  reini 
orCbatleaStafirM. 

1  nuat  be  jMTtJcnIar  in  ilatinif  ihia.  Tbe 
fltM  put  ofBubadon  wu  to  the  earl  of  Car- 
Kale  from  Charin  the  lint:  he  divided  the 
luidf  by  •ubinfeudaiiua  atnoagat  (ailoua  pur- 

Durinr  the  troublet  lord  Carliilc  abandoned 
tt*  iilanu;  the  protector,  Cromwell,  look  poii- 
aaaaion,  and  made  Mveral  graoti  of  diffWenI 
part*  uf  it ;  on  the  rntontiiio  the  Icini;  made  ■ 
■ev  grant  to  lurd  Willonghby  of  Parham. 
In  coo(ei|iience  ol'ihne  aetpral  changei  uf  pro- 
perty, and  tbe  viulent  and  auddni  TeTolution  of 
■fair*  in  the  iilaad,  much  coDfuiiun  aroir. 
Tbe  crediton  of  lord  Carlicle  BEscrted  their 
flbim  ;  tbe  Ktantera  of  Cromirell  held  by  rrry 
tucertain  cbiaii ;  and  lord  Carlisle's  crediton 
•UGCerdiDg  would  necriMrily  have  dcfealrd  ihe 

^itaea  of  lord  nilloughby.  To  lelile  tbeac 
ulea  tbe  ctowd  agreed  to  purchaie  ih« 
Wbole ;  and  for  (be  purjioae  ol  raiaiug  a  fund  to 
diacbarge  lord  Cartiiilc's  debit,  and  the  other 
puriMMM  already  menliooed,  thi*  duly  wa* 
gnntcd  by  *he  anraibly  of  BarbaHoaa. 

Yiiu  lunlahip  will  find  ibcw  particulars  in 
Ibe  arcl  let  tiinli  on  tbe  record,  but  ntnre  fully 
is  lord  riart-urion'a  anawer  tn  the  at-veotb  ani- 
ole  of  hii  inipeacboicut,  which  it  in  Ibe  eoo- 
lifluaUuu  ol  hii  history,  lately  uubliahrd. 

I  dare  say  Mr.  Hallacf  will  find  Ihe  princi- 
plea  nf  equity  not  v«rv  C4>geiit  od  GreoaiU,  ia  a 
«otn|>ariaun  with  Uartiadoea  in  Ibi*  particular. 

Ah  to  Nefis,  Uoniaerral,  and  Auiigua,  wjih 
ibeEugliah  partofSt.  Cbriitupber'a,  ibaaaou! 
atMcrvaliooa,  iu  great  mcanire,  will  occur. 
Tbe  grant*  of  &ur  and  a  half  per  cent,  in  tbeaa 
jiUiMla  were  IJcewite  on  apocial  purposes,  and 
ware  granted  fay  Ibeir  own  aaaeoabliai, 
.  AaioUwpartofSLCbrtalopber'acJOQquered 
Amd  the  French,  vui  ceded  by  Ibe  treaty  of 
'Xftncbi,  the  very  now  clum  was  Msdo  in  the 
reign  uf  queen  Anne,  assnted  by  an  act  of 
prirj  couDciJ,  and  uemplifted  nnder  tba  great 
•hI,  the  same  which  i«  now  made  npoa  Grc- 
Bsda,  of  impoaiDg  tbii  duty  by  prvtogalire. 
•Tbo  act  wan  wilbdravn  ;  the  duty  uarer  col- 
Iseisd ;  tbe  people  warmly  oppoaed  :  sdmi- 
^■iratioD  yielded,  and  conaented  to  take  it  bv 
'>r  nsacnbly ;  s  citoumatauos  incredible,  if 


was  unwarranted  by  law,  and  the  nppoailioa 
jutt.  And  when  Ihe  doty  was  Anally  granlcd 
to  the  crown  it  was  not  only  by  aaaembly,  bat 
under  terraa. 

So  much,  therefore,  for  an  argument  bnilt 
on  the  principle  ofoiiiily,  comparing  Ibe  im< 
poaition  of  tbia  duty  ny  act  of  prcrogttire  in 
Grenada  with  tbe  aama  duly  in  the  other  Lee- 
ward islands,  by  act  of  tbeir  own  aasemblira. 

Mr.  Ifa'^re  observed  Ibe  duty  was  ira- 
poaed  in  1T03. 

Lord  Alat^fitU  said  it  could  not  vary  this 
queation  an  iofit ;  that  tbe  cause  was  put  on  ila 

Cper  footing;  that  he  look  it  as  admitted  tbe 
y  waa  laid  on  in  1T03,  and  added,  it  was 
raised  long  before  the  act,  which  was  in  1787. 
Mr.  WmUmt*  said  the  wliole  duty  in  that  time 
amounted  to  Ihii  SQL  Mr.  Allcyne  obeerred 
on  this  that  30/.  raised  in  34  years  was  a 
strong  argument  that  hardly  aoy  planirr,  at 
least  any  considerable  planter,  bad  submitted 

Mr.  Allryne  continued. — But  farther,  as 
to  equality,  bekidrs  the  reastius  given,  common 
oliscrtatiuu  will  shew  in  wlial  msni.er  these 
new  st'tilemenis  in  the  iklsnd  have  been  made, 
Larice  interest  on  loans  payable  yearly  out  of 
tbeir  eatates.  So  far  I'rnia  additional  burthen, 
it  might  hare  b^u  hnpcd  from  governmenl 
that  they  would  ba*c  assisted  this  in&U 
colony,  always  much  beluw  the  other  settle- 
ments when  m  the  liands  of  ita  former  posses- 
son  ;  and  now,  if  this  impott  should  prcrail, 
miserably  beloH'  indeed. 

But,  uiH  to  want  an  argnment,  which  can- 
not readily  bapptn  to  ibe  ingruuity  of  tho 
learned  cnun^cl  who  supports  tbe  defradanl's 
cause,  if  it  be  Inie  that  the  prvclimation  in 
words  sppean  fully  either  a  conveyance  nr 
recognition  of  all  the  rights  of  Britinh  subjects 
to  til e  ichabilanii  who  were  in  (ireooda,  v 
should  resort  thither ;  and  that  tlie  island  ia 
not  under  circumslBnce!!  which  should  make  k 
cnnstruction  bi  support  iheimpoii  faiouraUeia 
equity,  inilependcnl  of  higher  ciinuderationa 
still  againstsuch  a  ciMEtruction  ;  yet  BIr.  fTal- 
lace  argues  that  it  must  mean  this,  that  theru 
should  be  Bui'h  an  impost  ;  becau>p  if  there  is 
nnt,  the  vnjoyment  ot  the  laws  of  England  is 
secured  to  the  inhabtlanli,  which  will  be  an 
unwise  BDii  rrupl  conttruciion.  I  beliere  Mr. 
Wallace  is  the  first  politician  who  ever  thought 
that  waiving  the  claim  of  coiiqueil,  and  iosunng 
to  the  conquered  Ihe  bleaaiugsofa  free  govern- 
ment, was  cruel.  And  how  would  it  bare 
astonished  the  wisdom  of  imperial  Rome  to 

Nor  do  our  own  nriutaomitloadmirethe  po- 
licy nf  iiing  Edward  the  third,  in  planting  a  g<»- 
lonyin  Calaia,snd  ofcourae  communicating  to 
that  place  the  wise  and  beneficial  laws  of  Gng> 
land,  so  firm  asupport  of  public  nrder ;  «u  pro- 
duclire  of  security  and  bappincn  to  every  indi- 
vidual living  under  then. 

I  bare  tne  anthoritv  of  tbe  grant  sud  esccl- 
ButttOnBug  this  to  bare 
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been  hif  practice  in  hit  other  cenqiieftB,  at  I 
lift?e  already  ebserred,  both  in  Scotland  and 
Walet,  and  applauding  it  biffbly.  At  leaittbit 
•bjectioD  may  DC  reter?ed  till  ibe  inhabitantt  of 
Grenada  think  this  benefit  a  burthen,  and  com- 
plain of  it  as  such.  Mr.  Campbell,  certainly, 
for  bit  part,  does  not  complain,  for  he  comet  to 
daim  the  benefit  of  those  lawt,  as  his  dearest 
birth-right:  and  it  will  be  singular  if  it  shall 
happen  that  any  eloauence  shall  persuade  any 
inoif  idoal  of  Grenada  that  it  is  a  reproach  to 
the  conquered  to  partake  equally  in  those  laws 
and  constitution  which  are  the  glory  and  hap- 
pinetsof  tlieconouerors,  and  the  admiration  of 
mankind ;  the  English  laws :  and  if  they 
ahould  rather  chooise  to  sink  again  into  the 
state  of  a  people  under  the  hand  of  conquest 
than  enjoy  that  equal  liberty  which  abolishes 
all  invidious  distinctions  between  the  conquerors 
and  conquered. 

The  particukir  cruelty,  howcTer,  which  Mr. 
Wallace  suggests  is  tbi» ;  estates  have  been 
■ettled,  contracls  made,  and  things  done  with 
a  f  iew  to  the  regulations  of  the  law  then  pre- 
Ttiling ;  to  alter  this  by  the  proclamation  would 
harass  and  disappoint  the  parties,  and  annul 
their  deeds. 

Nothing  can  be  more  fallacious  than  this ; 
for  if  at  any  time  posterior  to  the  proclamation 
any  deed,  contract,  settlement,  or  any  other 
natter  of  law  had  been  brought  into  litigation, 
and  appeared  to  have  been  transacted  in  con- 
formity to  the  French  laws,  previous  to  the 
proclamation,  and  while  the  laws  of  France 
were  yet  in  the  island,  those  laws  would  have 
been  adopted,  and  the  instrument  would  have 
had  its  intended  effect  according  to  them  ;  and 
the  law  of  England  would  have  taken  notice  of 
them,  at  it  does  of  air  foreign  laws,  where  con- 
tracts are  made  under  the  authority  of  those 
laws  y  exactly  as  in  cases  which  have  hap- 
pened in  Chancery  and  in  this  court. — All 
mercantile  contracts  have  this  effect :  and  so  it 
is  allowed,  as  a  settled  rule  of  law,  in  the  case 
of  Freemoult  and  Dedire.  The  line,  therefore, 
is  sufficiently  broad,  and,  at  the  same  time  suf- 
ficiently clear  and  defined :  from  the  proclama- 
tion the  English  shall  prevail  as  to  all  subse- 
quent transactions ;  till  the  proclamation  the 
French  laws. 

But  in  support  of  his  general  proposition, 
concerning  tne  nature  of  the  rights  of  a  cou- 
qoered  people,  Mr.  Wallace  has  cited  two 
iBnstrious  names,  (Grotius  and  Pufiendorff) 
names  which  I  shall  ever  mention  with  the 
greatest  reverence.  Yet  I  have  ever  wished  to 
argue  IVom  the  sentiments  of  writers  who  have 
■urmounted  prejudices,  and  reasoned  liberally, 
not  devoting  myself  to  the  c^reatest  name  with 
an  ODiimited  attachment.  Great  and  extensive 
at  their  genius,  their  learning,  their  application 
it  is  well  known  to  those  who  are  conver- 


t  in  their  writings,  that  they  have  adopted  in 
It  places  the  positive  constitutions  of  the 
imperial  law,  as  abstract  general  truths  of  na- 
tare ;  hence  in  most  places  their  reasoning  is 
ionieirfaAt  too  confined  for  the  universality  of 


the  subject,  and  in  many  Kable  to  exceptions. 
Far  be  it  from  me,  however,  to  speak  irreve- 
rently of  them ;  they  have  broken  the  ground, 
though  they  discovered  not  all  the  treasures  of 
the  soil ;  and  though  they  might  in  some  in- 
stances be  mistaken  in  the  true  quality  of  the 
soil  itself.  And  to  their  great  laboura  the  re- 
finement of  public  law  is  originally  owing. 

With  respect  to  the  instances  of  prerogative 
intended  to  have  been  adduced  to  justify  this,  I 
find  only  one  mentioned,  which,  surely,  cannot 
be  stipposed  to  support  it  by  the  comparison  ; 
the  seizure  of  the  Massachusetts  charter  in 
1683,  in  the  reign  of  James  the  second.  No 
man  will  wonder  at  the  violence :  the  iinpriton- 
naent  of  the  bishops ;  the  campaign  of  Jefle- 
ries ;  the  seizure  of  every  charter  \efi  by  his 
brother ;  were  then  as  acts  of  ordinary  justice 
at  home.  And,  when  the  city  itself  was  not 
safe,  we  shall  not  wonder  the  Massachuset'a 
bay  was  invaded. 

Mr.  Wallace  has  not  chosen  to  argue  the 
right  of  ultimate  judicature  in  this  court  and 
in  the  House  of  Lords.  He  leaves  me,  there- 
fore, at  large,  with  the  obtiervations  I  made  on 
that  point ;  and  with  a  concession  thus  far  at 
least,  that  there  it  no  argument  from  expe- 
rience to  the  contrary. 

The  last  stress,  on  the  close  of  the  argu- 
ment, was  placed  on  the  expedience  and  necet- 
tity  of  the  power  of  legitlation  continuing  in 
the  crown  till  the  legislature  of  tho  bland  ac- 
tually sat. 

This  argument  would  go  far  indeed;  it 
would  ultimately  prove 'that  in  the  recett  of 
parliament  the  crown  it  arbitrary  legittator  of 
this  empire,  and  may  impote  a  permanent  tax 
on  Great  Britain  itadf. 

But  the  conttitution  hat  happily  provided  a 
power  in  the  crown,  by  which  it  is  enabled  to 
obviate  sudden  emergencies ;  or  in  cases  not 
provided,  bills  of  indemnity  have  always  con* 
firmed  by  an  act  of  slate,  what  was  required  at 
an  exertion  of  extraordinary  power.  '  Salot 
populi  suprema  lex  esto.  Ne  quid  detrimehti 
caperet  respublica ;'  affirming  and  strengthen- 
ing  the  general  rule  by  the  very  means  used 
to  protect  the  necessary  deviation,  .and  which 
nothing  less  than  such  a  solemn  judgment  of 
the  collective  body  of  the  state  allowing  its  ne- 
cessity can  protect. 

So  in  Grenada,  from  the  first  proclilma- 
tion  in  October,  1763,  to  the  session  of  the  as- 
sembly in  1765,  the  crown  had  similar  powera 
for  obviating  sudden  emergencies,  amongtt 
the  number  of  which  powert  a  permanent  tax 
cannot  be  esteemed. 

I  have  now  had  the  honour  of  tubmittiog  to 
your  lordships  what  considerations  occurrc3  tb 
me  in  reply  to  Mr.  Wallace's  aigument,  df 
which  it  would  ill  become  me  to  speak  with 
disrespect ;  I  shall  only  aay  that  it  appeara 
fairly  answerable  in  the  manner  I  have  tub^ 
luitted. 

And  now  1  trust,  I  may  take  leave  of  this 
subject  by  congratulating  my  client  (for  if  better 
arguments  were  to  have  been  foood^  Mr,  W%1«. 
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Uoe  would  bave  ditcovered  them)  with  beiiiff 
ieciire,  lod  tUDdiDj;  on  a  ground  which  will 
warruit  my  application  to  the  Court  for  judg- 
Bient  for  the  plaintiff. 

Curia  uUa;iut  advismre  9ult. 

FNote,  After  the  argumeut  lord  Mansftvtd 
WM ;  The  .cause  has  been  very  well  argued. 
There  b  one  thing,  however,  which  neither  uf 
voa  ha%e  defioied  preciwiy.  Have  you  any 
iota  a  colony  can  be  settled  by  British  subjects 
without  the  intervention  of  the  crown  P 

Mr.  AlUjfne,  If  subjects  settle  on  an  island 
ttiinhabiteJ,  for  instance  a  shipwrecked  crew, 
they  cultivate,  they  inhabit.  If  the  crown 
dauns  this  island  as  a  settlement  by  its  own 
tttljects,  they  have  a  right  to  say  give  us 
a  constitution,  govern  ns  bv  the  laws  of  £ng* 
land  or  not  at  all.  If  it  demands  a  tax  they 
iMve  a  right  to  say,  No :  till  it  be  demaod€» 
legally  in  a  constitutional  mode. 

liord  Manifield.  All  colonies  have  been  es- 
tablished by  grants  from  the  crown.  1  do  not 
nean  it  as  material  to  this  question,  but  that  it 
ahoald  be  unAerstood  no  colony  can  be  settled 
without  authority  from  the  cruwo.  As  to  the 
«loctrine  of  those  cases  In  Salkeld,  I  do  not 
lliink  much  of  it ;  it  is  very  loose. 

Mr.  AlUyne,  To  meet  the  whole  argument 
in  the  cause,  I  at  first  stated,  that  this  colony 
waa  settled  by  authority  of  the  crown. 

Lord  Matufield.  1  understood  you  so ;  let  it 
ttand  for  another  argument] 


Afterwards  in  the  same  term  on  the  5th  of 
May  1775,  it  was  argued  by  Mr.  Macdonald 
fbr  the  plaintiff,  and  Mr.  Hargrave  fur  the  de- 
ftiidant,  nearly  to  the  effect  following : 

Mr.  Macdonald.  This  is  an  action  bron^ht 
against  a  custom-house  officer  in  the  islao«Tof 
Grenada  for  money  had  and  received.  The 
oljject  is  to  recover  a  sum  of  money  levied  by 
the  defendant  as  a  duty,  and  (laid  by  the  plain- 
tiff; but  paid,  he  contends,  without  legal  coo* 
aideration. 

There  is  a  special  verdict,  which,  aftei*  what 
baa  been  argued  so  fully  aud  with  so  much 
perspicuity,  it  will  be  only  necessary  fur  me 
in  point  of  form  to  state  very  shortly. 

The  jury  find  the  island  of  Grenada  in  the 
West  Indies,  was  in  the  possession  of  the 
Trench  kinir,  aud  conquered  by  the  British 
arms ;  that  there  were  several  customs  paid  and 
payable  to  the  French  monarch,  upon  goods  ex- 
ported and  imported  from  and  into  the  island. 
They  find  the  surrender  of  the  bland  to  the 
Jking  of  Great  Britain,  in  February  1762 ;  in 
the  articles  of  which  the  inhabitants  are  re- 
cognised as  British  subjects,  and  the  same 
protection  and  privileges  granted  as  to  the 
other  colonies  of  America.  And  that  they 
should  not  be  obliged  to  bear  arms  against  his 
most  Christian  majesty,  while  the  then  war 
continued,  and  the  fate  of  the  island  remained 
undetermined  ;  that  they  should  take  the  oaih 
<>f  allegiance  i  that  they  ahooUt  be  governed 


by  their  own  laws,  until  his  majetty'a  pleasure 
should  he  further  known. 
They  find  the  treaty  of  the  lOlh  of  Febnia- 

S'  17fiS,  by  which  the  French  king  renouoccs 
ova  Scoiu,  Canada,  and  other  countries  to 
the  king  of  Great  Britain;  and  in  October 
1763,  the  king  of  Great  Britain,  by  his  pro- 
clamation, assurini;  the  inhabitants  of  his  near 
conquests,  and  amongst  them  Grenada,  of  bis 
paternal  care ;  aud  that  he  has  given  order  to 
lib  governors  that,  m>  soon  as  may  be,  they 
shall  call  assemblies,  with  |)Ower  to  the  go- 
vernor, with  cuiisent  of  the  council  and  repre- 
sentatives so  assembled,  to  make  laws  as  near 
as  may  be  conformable  to  the  laws  of  Great 
Britain:  in  the  mran  time  all  persons  may 
confide  in  h'ls  majesty's  royal  protection,  and 
the  benefit  and  enjoyment  of  the  laws  of  Eng- 
land. Then  the  proclamation  proceedi,  aud 
constitutes  a  council  to  determine  all  civil  aud 
criminal  causes  according  to  the  laws  of  Great 
Britain  ;  the  jury  find  a  second  proclamation 
in  March  1764,  reciting  the  benefit  of  a  speedy 
settlement  of  the  island  of  Grenada  and  the 
other  islands ;  directing  a  survey  of  lands,  and 
a  certain  number  of  men  and  women 'to  be 
maintained  on  the  lands  under  peiialiies ;  the3f 
further  find  that  bis  majesty,  by  his  letters  in- 
tent in  April  1764,  made  RobiVt  Melville,  esq. 
Ilia  governor  in  the  island,  in  the  ruom  of  go- 
vernor Pinfokl,  to  act  under  instruotioos  given 
and  to  he  after  given,  ordering  him,  as  soun  as 
situation  and  circumstances  will  admit,  to  call 
assemblies,  with  full  power  to  make  aud  or- 
dain laws,  statutes  and  ordinances,  fur  tho 
welfare  and  good  government  of  the  |»eopla 
of  the  island  of  Grenada. 

Afterwards  by  letters  patent  the  20ih  of 
July,  1764,  they  find  a  tax  imposed  by  claim 
of  iirerogative  in  the  same  manner  as  in  tho 
island  of  Barbadoes  the  20th  of  July  1764,  of 
four  and  a  half  per  cent,  on  commodities  ex- 
ported ;  they  finci  the  defendant  levied  the  tax, 
and  plaintiff  paid  it. 

The  verdict  farther  finds  the  action  brought 
by  consent  of  the  attorney -general. 

1  am  humbly  to  contend  before  your  lord- 
ships, first,  that  no  such  tax  could  be  imposed 
by  prerogative. 

Aud  secondly,  that,  admitting  the  crown  by 
prerogative  was  entitled  to  bave  imposed  sucu 
a  tax,  bis  majesty  by  his  proclamation  of  Oc- 
tober 1763,  prior  to  the  instrument  for  raising 
such  tax,  has  waived  that  right. 

Your  lordship  finds  by  lihe  special  verdict 
that  the  isLud  of  Grenada  was  conquered  by 
the  British  arms  in  February  1763,  and  by 
treaty  surrendered. 

I  take  it  to  be  clear  that  the  sovereign  of  the 
state  coaquera  not  for  hims^elf  pe rsonally,  but 
for  the  state :  and  according  to  this  I  have  a 
great  auUiority,  which  I  shall  beg  leave  to  cite 
to  your  lonlship. 

Vattel — He  says,  it  is  asked  to  whom  the 
conquest  belongs,  the  prince  or  state?  Thia 
question  ought  never  to  have  been  asked. 
Whoie  are  theamia  i  whoM  the  expence ?    If 
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haooBoaerMl  at  hii  nwp,  y«t  trhoae  Uood  i* 

Bhed?    If  lir * --      ' 

be  ei|low  b 

1  ouIImI  from  ilie  Hme  tulhor,  who  layi  it 
down  as*  principle  of  ibe  l&ir  of  pmlionR,  lliat' 
if  Ml  aaiDbabiitJ  coumry  be  plinted  by  Brititb 
•utg«(iU,  all  the  English  Uw*  (wbicb  are  Ibe 
binli  rli(li(  of  every  aubjecl)  are  ihefc  im- 
meiljuety ;  but,  if  it  be  ■  coiiquered  Hale 
wUeh  hal  liwa  i>f  ita  own,  iboae  lawa  remtia 
(here  ualil  others  are  prorided. 

Lord  Maiufeld.  Doe«  be  qnolb  any  ambo- 
rilieaf 

Kir.  Maedonald  coDtinued.  After  a  country 
it  become  pari  of  the  alate,  he  aeeins  to  lake 
it,  u  K  piiiwi)ile,  lliat  it  partake*  of  jis  i-onsli- 
lution  ;   and  therefore  not  to  tbink  auihunties' 


Lord  Coke'a  Reports — CalTin'i  case — (bat 
the  kin^  nay  alter  or  cbsD^e  the  Uws  iif  a 
conquered  country,  but  till  he  doth,  the  former 
laws  rpmaio.  lliis  can  only  CDesA  flagroaU 
btllu  that  bemay  da  it ;  or  in  countries  wlicre- 
io  ibe  irhole  tei^lslioD  is  in  the  kio^. 

8alk.  411,  tlie  ilifTerence  of  the  facts  io  thil 
case,  prevent!  my  ijunting  to  your  lordship 
the  lieciiion  itsflf;  but  upon  the  general  prin- 
ciple what  the  Court  laid  down  was  thus:  ]□ 
the  ease  of  an  uninhabited  country,  ull  Uiivs  in 
force  in  England  are  in  force  there  ;  hut,  Ja- 
insica  baTiog  be«n  a  conquered  counlry,  anil 
not  tiiund  parcel  of  the  British  dontininns.  ibe 
laws  of  Jamaica  stand  in  power  till'  others  are  ' 
ippointed.  I 

[Lord  Mantfielil  said  upon  thil,  the  o[>iiiiii[is 
mre  very  loose,  and  with  a  total  ignorance  of 
beta;  Jamaica  was  conquered  by  tMiver 
Cromwell ;  1  believe  none  of  the  i;nniUL-red 
subjects  remained.  It  is  absurd,  lli.it  m  tlie 
col'iiiies  Ihey  should  carry  all  tlii;  Una  nl' 
England  wiih  ihem;  they  carry  unly  such 
0*  are  applicable  to  their  situation  ;  I  re- 
member It  has  beeit  delcrroined  in  die  conn- 
cil :  there  was  a  question  whether  llie  sta- 
tute of  charitable  useH  operated  on  the  isluml  of 
Nevis:  it  was  determiaeit  it  did  not;  unil  no 
laws  but  such  as  were  applicable  to  Ibelr  condi- 
tion, unless  expressly  enacted.] 

1  would  farther  remark,  that  where  the  words 
■■kingori!orcreigo"in  treatises  uf  general  law 
•re  introduced,  Iwould  anderstand  them  ac- 
cordihg  tu  the  nniure  of  the  stale  of  which 
tliey  are  spoken,  or  to  tvhicli  to  be  njiplied. 
Those  words  of  Urotius,  "  Res  et  regiiimi," 
trenilale  them  into  Dutch,  I  ahould  call  the 
ktales  i;enerai  the  kioji  or  sovereijrn  ;    and  if 


En|[l*nd,  hat  that  the  legiilalive  part,  goes  ih 
tber.  If  I  am  right  in  m;  idea  of  the  law  oi 
nations,  it  coD6aes  the  power  of  ilie  con- 
queror, merely  within  the  time  of  coitBict,  and 
whilst  the  sword  is  the  only  law  tn  which 
either  aide  can  resort  i  bat,  wbcB  a  country 
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surrenders  to  the  British  arms,  «bc«  miliiarj 
giiverument  ceases,  what  can  come  ia  but  ttia 
laW  which  govema  every  [lanicuiar  svbject ; 
the  lr)(islsliou  of  Geeat  Britain?  When  tb^ 
sword  ii  once  sheathed,  1  cannot  conqsiva  of 
the  existence  of  any  other  power  btil  the  legi^ 
lative  power,  ibe  consliiutional  taw,  or  goTeni- 
ment.  The  tiinns  ul  their  constitution  mar 
and  must  remain  till  th^  executive  power  dif- 
fuses those  which  obtain  in  bis  other  domi- 
niona.  I  take  it  that'  laying  on  iinpasis  with- 
out consent  of  parliament  was  one  of  thegfeat! 
paints  on  which  the  Revolution  turned;  and- 
another  revnlution  much  earlier ;  and  Hs^na 
Cbsrt4,audalmnsliunum«riiUeslalutrs,' WhA 
we  talk  upon  this  subject,  the  present  stale  of 
thini[B  is  always  out  of  Ibe  question  :  1  shall 
therefore  discuss  the  topic  freely. 

I^fd  Cuke  in  his  treatise  on  (he  slaliile  of 
talliaije  says,  no  subject  shtll  hate  noDsy  le- 
vied on  him  without  conseui  of  parliametit ; 
and  alter  guef  larthar  anil  aava,  nu  man,  that 
is,  I  conceive,  who  can  call  nimself  a  Britiab 
autgect,  though  in  another  cuunlry,  shall  ba 
taxed  without  bis  representatives. 

Here  upon  Ibe  principle  of  the  law  of  con- 
quest,  by  what  reason  can  the  power  eitend- 
overthe  conquering  people  themselves;  shall- 
those  who  cooquered  with  him  share  the  fate 
of  the  conquered?  it  would  be  repugnant  U 
every  princiiila  of  reaaoo,  nod  to  every  writer 
upon  the  law  of  nations. 

Vatiel,  page  99,  laja  it  down  as  a  prindph 
of  the  law  of  nations,  that  wberever  a  osttoa 
aetttea  and  esislilishes  a  cnloDy,  that  colon*' 
becomes  ■  part  of  the  duminiou,  and  all  that  la 
said  of  the  parrat  state  aiiplies  to  the  oolnny- 

Grotiiis  says,  that  suhjecu  settled  in  aeono- 
Iry  carry  the  same  privileges  they  left  behind 

^Vhal  is  the  difference  between  sottling  in  ft 
country  uniidisbiied  or  inhabited  ?  As  to  the 
executive  power  il  is  this  :  they  must  wait  th« 
direclioos  of  that  power ;  as  tu  the  legislative, 
the  law  is  the  same  to  ihem  a»  that  nhiefa  go- 
verns me,  and  every  man  whn  hears  me. 

1G!4,  March  inh,  35lh,  a  bill  brought  into 
council. — It  was  thai    which  restrained   tfao- 

The  journal  of  the  House  saya— The  ae- 
cretary  said  this  is  a  conquered  country,  it  is 
the  king's ;  you  have  nothing  to  do  with  it: 
tlie  patTiament  held  they  were  part  of  the  do- 
minioDsoftheatatCi  tbey  say  the  penaltiea and 
fortisiliires  are  void,  as  not  tieiug  by  authority 
of  parliament. 

Sir  E.  Coke  said,  bow  1  not  subject  to  par- 
liament 1  why  tbey  pnss  by  the  king's  letten 

To  be  sure  il  is  tnie  the  king  cannot  grant 
penalties  and  forfeitures;  for  that  would  be 
imposiog  a  tax  under  colour ;  and  it  is  proved 
demonstrably  the  prerogative  of  the  crown  bad 
not  thai  power  over  Ibem, 

[Lord  Manifiild.  I  take  it  those  pcnalliM 
were  recoverable  here.] 
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TW  eaMMHMc  ia  ffcc  v«j 

M  ft  I^TMM  •!  ft  iTK  ftthftfy . 

h  tW  ehftrtcr  friftftfi  !•  Mr. 

^thfttM 
IckvMMlW 


OeloWr,  1765.   TlMtfta 


mtyrelT 


[LftHJMM^Ecl^  WftftCftlftiftftcatoj?  it 
WM  ecini  bgr  liK  Imftj  of  BrctigBj.] 

liftnl  Vft«cl»".  990,  mMmwrimwiSm  Mo- 
limiii.iiwwic— tofCliiftiMjIiaiiie— jar 
•f  Cftlftii,  ftarf  rfmeri  wriu  titnm, 

WiHi  rcfw4  to  IW  fttlMr  parti  Ml  CftloMuJ, 

Ja  to  •■  J  aart  ftf  iIk  kkf 'ft  4MMMML  Lord 
Ta^fhiB,  M  widnal  ptwemitmu  lays,  wnts  of 
Mg^l  iMBt  to  Ifdoad  ;  I  Ami"!  fiad 
ror  ihftt  liirfi?  wrili  cfcr  nnii.  ha 


ofWftbs,  by  EiwaH  iWftnt, 

fvry  fallj  coiiBititJ,  ftad  I 

to  dcaart  fraoi  ibe  froaod  iWo 

of  ibaft  kia^  was  iJMit 

tvciT  part  of  bift  4omitMm  aot  ia  bio 

WMMrodaiorj  to  biai,  *  ^aia  hi  propnctatio 

ET  coavcfM  d  toft 

c»  ■■■■• 

Froai  ibc  aoa^Mil  aa  iattonn  of  aay  kot 
*r  Itfftl  ftalbaiby  anrdoad. 

Tha  aoa^MH  of  Irthad  M  Ibc  iiezi.  Co.4tb 
laoL  ftftvf  ibftt  H.  2  or^ond  tbe  hwi  kept  ia 
Bafiaatf  to  be  oboervod  ia  Irclaarf,  and  tbat 
fct  am  ft  traMoripc.  Ldaad  cnaiiJiiedtbi>ft« 
dadaratory  of  ibe  acceatftrj  caase- 
of  Iba  laws  afreadv  rcccirrd. 

la  Harrift'b  Hftcmia,  from  tbe  rvconh,  a 
mat  to  Fefiz  fitopbcw,  witb  tbe  wardobipo: 
uift  eaoU  oo(  baro  kern  coooiiiaird  wbboot 
maaaer  of  reeoreriof  ftccordiog  to  tbe  hurt  of 

^Lord  HoK  lajo,  (wbich  cooenre  witb  tbitftr- 
fMDcat,)  it  wftft  DOt  Ibe  mere  cooqoert,  bal  Ibe 
iakn4qept  ftettlbtf,  which  let  ibem  into  tbe 
ftftne  rigbift  witb  the  other  rabjectft. 

la  Mr.  Petit,  80,  to  shew  the  Coromont  of 
EafUod  iftl  lepftTftto  hefore  the  97  U.  3,  a  re- 
giftler  is  cited. 

Id  the  S8lh  of  Henry  tbe  third,  by  the  qaeeo 
regeot  to  tbe  ftrcbbisho|is,  kisbojis,  &c.  of  Ire- 
fauMl,  to  ftsftemble.  Therefore  Irebad,  Wales, 
fcoihind,  ftll  partook  of  the  coostilation ;  ftll 
were  and  are  exempt  from  Iftutioo  by  prero- 
plive.  I  bftve  spokea  already  of  Peaiylrftnia ; 
flw  ftftme  ftr(|roroeDt  will  ftpaly  to  the  other 
colooies ;  the  same  to  Greoada. 

But  secondly,  e? en  if  tbe  colooies  are  not 
cmapt  from  such  taxation  by  preroffatire,  ex- 
cept the  king  waive  and  renounce  it,  has  not 
the  kioj^  barred  his  right  ? 

Tbe  oipitalatioo  requires  liberty  of  selling 
Unda.  They  are  allowed  to  sell  them  to  Bn- 
tkbiokyeeto: 

Tbey  desire  tbe  laws  of  Antigua  and  St. 
^•bristopher's,  which,  except  a  few  local  ordi- 
4n,  are  the  same  as  in  England,  and  they 
promised  in  answer  that  they  tbftU  be  con- 
tod  fts  firitisb  sulyecto. 


Utti*er7, 1703.  TiMt  ftO  peraoM  otoy  leiy 
aa  Ibe  royel  flktoar  ef  Great  Britoni  till  tbe  ftft« 
smbly  can  le  got  together,  cwarto  of  joetica 
ara  to  ke  erected,  wiib  aotbority  over  caosca 
crianiafti  ftad  civil,  aa  near  aa  aay  be  to  the 
bws  ef  Eoglaad. 

Tbea  hi  March  it  m  token  for  granted  tb<l 
tbey  have  relied  oo  tbe  eacoaragcmeat  and  as- 
oaraoccs  of  the  former  proclamation,  and  a  sor- 
veyaod  dislribulioa  of  lands  ia  ordered. 

Tbea  by  tbe  patent  creatiag  Mr.  Melvilla 
liaveraor  of  Grenada  and  the  other  jslaads,  ha 
IS  ordered  to  call  an  assembly  aa  soon  as  poa- 
sible,  for  Ibe  purpose  of  making  laws.  1  caa 
ara  aothiog  stnmger  than  tbe  laognage  of  the 
pradamation. 

That  prodamation  iras  sftid  to  be  exeeolorj. 
"  Tbe  catliog  oa  assembly  is  oMrely  discre- 
iioaary  ia  the  gavemor."  Shall  the  efied  of 
Ibe  prodamatioo  he  suspended  on  I  hat  event  f 
Mast  we  constme,  '*  I  give  ibe  law  of  Eng- 
land antil  yoa  have  an  assembly"  to  tbia, 
**  You  shall  not  have  the  bws  of  Engbmd  iHI 
yea  have  an  assembly  ?** 

Tbe  legislature  of  the  cohwiee  might  make 
such  additaaa  of  local  onlinftnccsfts  tbey  should 
dnakfit. 

One  of  tbe  kenefito  is  this  procUmatioB. 

On  what  ftnthortiy  was  tbe  prodamfttion  T 
Tbe  king  bed  no  right  to  levy  tbe  tox  90tb 
July  1764,  unless  under  the  patent  in  April. 
We  need  only  compare  the  dates. 

But  it  is  said  there  is  no  law  at  all.  If  tb« 
king  bfts  not,  who  hfts  f  I  answer,  tbe  aaprema 
legislsiive  power  of  the  stole.  Tbe  stamp- ftd 
prevailed  at  that  time. 

It  is  ft  principle  in  conlracls  between  politi- 
cftl  bodies  contracting,  still  more  nccessarj 
than  between  privete  |>ersons,  thsl  tbe  grant 
onoe  made,  can  never  be  recalled,  and  cftnnoi 
be  releftsed  till  the  coudilions  of  tbecontracl  ftra 
broken  by  the  one  or  tbe  other. 

This  compftct  is  wliftt  every  specniftlira 
writer  requires  in  his  closet ;  what  practice  re- 
quires in  all  ages  lictween  nations ;  and  which 
mutually  and  irrevenUbly  bound  both  parties. 

As  to  Ibe  bland  of  St.'Chri»io|iher*s,the  opi* 
nion  of  lord  Hardwicke  and  sir  £.  Nortbey  ia 
obeer  table. 

They  certify  they  have  prepared  a  draught 
of  several  laws  of  lour  and  a  half  per  rent  on 
the  conquered  partof  St.Christoi»ber*8,  asfiiras 
they  thought  the  condition  wonlfl  permit,  eoD« 
formftbly  to  the  proclamation  1703,  which  was 
in  tbe  time  of  the  war. 

Sir  Piiiiip  Yorke,  in  the  year  1792,  and  sir 
Clement  Worge,  sttorney  and  solicitor-  gene- 
rals, were  asked  how  far  the  king  could,  by  bis 
prerogative,  levy^  a  tax  on  the  island  of  Ja- 
maica. Tbey  answered,  that  if  Jaroaicft  is 
still  to  be  considered  ss  a  conquered  country, 
the  king  has  that  right ;  but  it  it  be  in  the  ikituft* 
tion  of  the  other  islands  the  tax  cannot  be  levied, 
unless  by  act  of  aaaembly,  or  of  English 
parliament. 

[Lord  Afen^CM,— 1  belief e  year  report  {• 
wrtiog.] 
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It  wu  nid  the  tax  wm  expedient.  If  it  is 
vetBt  that  it  is  expedient  to  them  to  have  their 
money  taken  from  them  (but  1  oaonot  oonoeire 
bow  ihat  should  be)  the  tax  is  very  expedient : 
hot  1  have  no  doubt  the  Court  will  consider 
whether  it  is  lawful,  and  upon  that  ground 
rest,  with  good  expectation,  the  cause  of  the 
plaintiflr. 

Lord  Matufitld, — They  allow  the  Tslidity 
of  the  letters  patent  of  1764,  so  far  as  they  an- 
nul the  poll  duty ;.  this  comes  in  lieu  of  it. 

Note,  It  seems  it  was  never  paid  after  the 
conquest,  and  there  was  an  interval  of  two 

years. 

Mr.  Hargrove.  My  lord ;  when  I  consider 
the  great  importance  of  the  questions  arisinflr  in 
this  cause,  aud  how  ably  and  learnedly  they 
have  been  argued  by  the  gentleman  on  the 
other  side,  1  find  myself  under  extreme  diffi- 
culties ;  and  I  wish,  that  the  task  of  answering 
such  learned  arguments  had  fallen  up#n  fonae 
person  more  capable  of  acquitting  himself  of  it 
ihan  I  am. 

Two  questions  have  been  made  in  this  cause ; 
one  is  a  general  question.  Whether  the  king 
by  his  prerogatire  has  a  right  to  tax  a  con- 
quered country  ? — ^The  other  is  a  more  parti- 
cular question ;  and  that  is,  Whether  the  island 
of  Grenada  at  the  time  of  imposing  the  duty  of 
four  and  a  half  per  cent  was  to  be  considered 
as  a  conquered  country  ? 

My  lord ;  it  is  not  necessary  to  debate  gene- 
rally, what  is  the  effect  of  conquest,  or  what 
rights  the  conqueror  has  over  toe  people  con  • 
quered.  To  destroy,  to  kill,  to  despoil  and  op- 
press, are  pretensions  I  should  be  shocked  to 
argue  in  favour  ofi  But  there  are  some  rights 
which  must  be  allowed  to  the  conqueror ;  and 
he  has,  as  I  apprehend,  a  right  of  making  laws 
to  govern  a  conquered  people.  If,  indeed,  he 
consents  to  slipulations  in  their  favour,  they 
controul  the  legislative  power  of  the  conqueror ; 
and  ought  to  be  rigidly  observed.  But  if  there 
is  a  submission  without  any  particular  terms, 
then  the  full  sovereignty  vests  m  the  conqueror ; 
and  he  has  tlie  legislative  power  without  any 
other  rules  to  direct  Kim  in  the  exercise,  than 
those  which  natural  justice  and  equity  pre- 
scribe. Such  is  the  general  doctrine  in  respect 
to  a  conquered  country ;  and  under  the  quali- 
fications 1  have  stated  the  rights  of  the  con- 
queror to  exist,  I  apprehend  my  learned  friend 
will  scarce  think  proper  to  deny  them.— »-But 
though  the  general  proposition  may  be  true, 
still  little  can  be  inferred  from  it  to  explain, 
what  pov^ers  and  what  prerogatives  the  king  of 
Great  Britain  is  entitled  to  exercise  over  the 
countries  he  obtains  by  conquest.  The  general 
doctrine  only  shews,  that  the  conquered  coun- 
try becomes  subject  to  the  dominion  of  the  peo- 
£fe  conquering :  but  how  sue  b  dominion  is  to 
B  exercised,  in  what  peraons  the  powers  of 
legislation  are  vested,  depends  upon  their  own 
laws  and  customs,  and  the  fbm  of  Ibcir  own 
«OBstitntion  and  govemmaat. 


If  the  king  of  Fraiiee  makes  a  conquer,  th* 
sovereign  of  course,  as  soon  as  the  conquest  is 
nMde,  assumes  the  sole  legislation  of  the  peo- 
ph*  qonqiiered. 

In  the  case  of  a  mixed  government  like  ours, 
the  legislative  power  over  a. conquered  country 
may  be  in  the  king  only,  or  in  the  king  and 
the  two  Houses  of  Parliament.  It  mi^ht  be  er 
question  of  some  difficulty  to  decide,  m  whom 
the  legislative  power  on^t  to  reside  in  such 
case  according  to  our  constitution,  if  there  were 
no  precedents  of  law  to  guide  and  direct  us. 
But  unless  I  am  greatly  deeeived  the  point  bat 
already  been  determined:  and  all  theautho* 
rities  which  are  to  be  met  with  upon  the  sub- 
ject, uniformly  concur  in  the  doctrine,  that 
the  power  of  imposing  laws  upon  a  conquersd 
coiintry  belongs  to  the  king  as  a  part  of  bis 
prerogative.  It  has  been  objectpd  by  your  loitl* 
ship,  that  the  cases  which  were  cited  upon  the 
former  argument,  as  well  as  those  now  cited 
by  my  learned  friend,  were  so  full  of  inaccura* 
ctea,  that  they  were  not  much  to  be  depended 
upon.  So  far  as  regards  historical  facts,  I 
agree,  that  the  observation  is  just:  but  with 
respect  to  the  principle  of  law,  the  oases  are 
clear,  strong,  and  uniform,  and  all  of  them 
ascribe  lo  the  king  the  prerogative  of  imposing 
laws  upon  a  conquered  country  in  terms  tM 
most  explicit.  What  countries  fall  under  that 
description,  whether  Ireland,  Wales,  or  other 
countries  which  have  been  mentioned  fall  under 
it,  the  authorities  differ  about :  but  in  reaped 
to  the  doctrine  of  kw  there  is  not  the  least  dis* 
agreement. 

The  earliest  case,  in  which  I  find  any  thiog 
upon  the  suMect,  ia  Calvin's  caae ;  and  I  wul 
state  to  the  Court  so  much  out  of  that  case  as 
is  applicable  to  the  present  sulject.  Lord  Coke 
mentions  in  Calvin*s  case,  that  a  distinction  had 
been  taken  between  countries  vested  in  the 
king  by  conquest  snd  countries  coming  to  him 
by  descent.  This  crave  occasion  to  an  enquiry, 
whether  the  king  had  greater  powers  over  the 
former  than  over  the  latter ;  and  it  was  agreed 
by  the  judges,  that  he  had ;  and  that  on  a 
country  obtained  by  conquest  he  had  authority 
to  impose  laws.  In  reporting  this  doctrine, 
lord  C^oke  mixes-  with  it  another  distincfion  b^ 
tween  Infidel  and  Clkristian  countries,  which  is 
now  justly  exploded.  But  this  ought  not  to 
prejudice  the  other  part  of  the  doctrine,  which 
IS  not  liable  to  the  same  objection—— 

Lord  Mawfield.  Don't  quote  the  distinction 
for  the  houoor  of  lord  Coke. 

Mr.  Hargrove,  My  lord,  I  cite  the  case,  not 
on  account  of  the  distinction  between  Infidels 
and  Christians,  but  for  the  doctrine  asseoied  to 
by  the  judges  in  respect  to  the  rif;bt  of  the  king 
over  ail  conquered  countries.  Though  the  diN 
ference  derived  from  the  religion  of  the  coun- 
try may  be  absurd  and  unreasonable,  stiH  there 
may  be  other  parts  of  the  case  not  liable  to  oli- 
jection.  Lord  Coke,  describing  the  king'a  power 
over  a  CMiqiiered  country,  says,  **  He  may  at 
plewore  alter  wad  change  the  laws  of  thn 
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kingdom :  but  till  he  iIom  nwke  »a  allcntian  ■  eonaciit.      1 

the  BDcirat  U*i  remun."     So  thit  «crardin|[  i  that  tbv  Mlc  queUion  w 

ta  the  opinino  in  tliit  caae,  Ihu  kiug  liaa  ihe  j  ihould  b«  deemed  a  colnny  or  a  cnaqucit ;  aud 

cam]il«ie  power  of  chanjjiD);  the  Uwa  of  ihe  :  it  wema  la  bate  Itecn  agmd  by  all,  tbal  if  it 

CiMl((ucred  |icoplv,    a*    lie    (liinlii   prnper  and  |  wai  a  ciinqutrrMl  eouatry  Ibe  kiiii;  had  autbo- 

coDveuitBl.     Ue  may  give  tberii  ilie  la»t  of  I  riiy  lo  imjioie  lawa.     But  tbl:t  u*e  »u  befoM 

EBKlaiidoranyotberlawii:  but  if  the  Ea;;'"''     tbe  ItrToliiiinD. 

lawa  are  oner  tfiven,  from  that  liiue  tlio  kiD|;'i  '       DJanrtiiird  und  Gnldy,  which  has  been  t» 

srerOKatifeol'iinpooing  lam  reanea;  and  lord  '  frequpnliy  meiilioned  lo  your  lord^bip,  it  Ibe 

Coke  ai[Tc«a,  Ibal  then  (brir  lawa  can  only  be     next  r.i>e.     Il  wax  after  ibe  Itemluliim,  and  ia 

obanftnl  by  act  of  iiarliament.    Thw  doctrine    in  CninlMrbatcli  238,  and  4  Mod.  2t5,  and  a 

Iroin  Calriii'a  caae  i«  of  luijiurtance :  fdritis  j  SatIteM41t.     Thequeiiiou  iu  that  cue  wa*. 

IhcopinioB  nfallihejiid|;pa,anduutaltojivther  i  «hellier  «vllin|f  llie  office  nf  de|iiity  provoit 


CXtr^udicial,  lieiiig  an  obMxrTBlinn  on 
tiociuM,  which  had  beeD  made  by  the  gouiiwI 
■gaioil  Caltiii;  who  diatiogiiiiiiiril  between 
caunirica  acquired  by  conqueit,  and  bingdomi 
Goaiinir  Iu  iht  kiog  by  dotcent ;  and  averted, 
that  couiiinta  of  coiiqueM  are  parcel  uf  Eo|r 
land,  becauae  acquired  by  iLe  arms  and  treaiure 
«r  Envlaiid,  anil  that  auc-b  ccuniries  imiae- 
dialely  become  aiibjecl  to  the  law  of  Ensland. 

Bui  thii  il  not  merely  the  diwlrlne  of  lord 
Coke'*  time,  the  latne  pterou^iie  ha*  been  at- 
tributed lo  Ihe  crown  in  all  lAsei.  in  which  il 
WM  Decenary  to  coniider  the  iiibjecl  botli  be- 
fore and  since  ibe  LtcrolulioD.  Indeed  no  case 
bai  ariien,  which  required  a  Judicial  opinion  ; 
but  there  haTe  been  M*eral  caara,  in  the  ar^ii- 
nenl  of  which  the  doctrine  in  Cuiriit'acate  baa 
bern  mentioned  Qudobaerrnl  iipcu;  anil  in  all 
of  them  it  hai  been  awerted  both  hy  the  jud>ret 
and  counael  aa  law. 

The  first  case  I  ahall  mention  u  Untinn  and 
Howell,  Hill. 3  JanieH  2,  in  the  Kinir'i-famcb. 
and  aflerwirda  in  pariiamenl.  Il  is  in  3  Mod. 
150,  and  in  i^howcr'i  Parliatnenlary  Cawi  U4. 
Tbia  caie  wu  an  action  lirought  a^nal  Ihe 
gOTCraor  of  llarbaihiet  for  fulae  impriionnient ; 
■od  Ihe  couowl  fur  the  pUiiiliff  Boreal,  thai, 
■coordinif  Iu  Cakin'i  cokc,  the  king  may  im- 
poae  jawi  upon  acouquereii  couiiiry,  hut  de- 
nied Ihm  Barbadoec  waa  a  cmiqueat.  The 
CoudmI  fur  Ihe  [lUintifT,  whoKc  iiiliM  e«t  rtquircd, 
that  Ihe  diictrine  ahnuld  be  contrnferled,  if 
Ibere  waa  a  clinnce  of  doing  ii  wiib  auc- 
eeaa,  aisenli  to  il  without  beaiuiiou.  The 
word*  of  Mhowpr  are,  "  It  wai  agreed  thai 
cocording  lo  CalTln'i  caie,  upon  the  coDqoml 
«f  an  inlidel  conntry,  all  the  old  lawa  ar«  ibn- 
mlcd  eo  itulamte,  and  llu 
bmfaeplaatMi  aDdiatbti 
•f  B  ChrialiaD 


Edw. 

tend  111  Jnmaici,  bn-aniie  it  lieiiig  a  conqiicretl 
couulry.  Ihe  lawa  of  England  did  iint  estead  la 
it  till  iiitruduced  by  tlie  eiiiiqueror  or  Ilia  lue- 
ceaaui's,  mcaninK-  clearly,  the  kinh'.  fc  ihe  word 
'  fuoceuura'  will  itol  apply  Iu  )iarlianicnl.  1 
will  iiui  re|ieal  to  your  Inrdibip  the  wurda  of 
the  report  in  Salkeld,  ««  they  bare  bean  al- 
ready nuleil  more  than  once. 

Another  caM  aince  thi-  Iternlulinii,  ia  which 
the  duclrineitmentinned.i*  in  3  I'nfP  Wil- 
liami  7i,an<l  there,  my  lunl,  it  wuh  naid  by  lite 
niMler  uf  ibe  Rolla  to  lie  ileleriniiied  by  lh« 
lord»  uf  Ihe  privy  euunril,  ihat  if  ilirre  be  a 
new  uiiiiilialiiied  cnnnlty  liniiid  uiii  liy  £ng4i«lw 
men,  ■>  ihe  law  nf  Kngluni!  i*  ilie  birthright  of 
every  ■iutgpct,Mi  wliertrvcr  lliey  tfu  tlie^  carry 
their  Uwi  wilh  Ihem;  hut  when:  the  bingof 
t'ni>land  cnnquera  a  country  it  it  a  diffemit 
conmderaiiun,  Ibr  there  the  cunquerur  by  aarinf 
the  live*  of  the  people  Kiini  a  riijbl  and  lira- 
periy  ia  the  people,  in  cuii*eqiienc«  of  whieh 
lie  may  iin|Mie  upon  ihem  wliat  latt*  ka 
plea^. 

L(ird  Muhsftld.  II  i«  ill  expreaaed  io  lb* 
repurl ;  1  Uki:  it  llic  uiosicr  of  the  Rolla  Jid 
uol  expreaa  liiiDiell  au. 

Ur.  Haifirait.  ftly  lord,  theie  are  ike  onljr 
caim.  in  nliicli  I  find,  itiat  the  general  dac- 
trine  in  reaped  tu  the  kinn'a  prerogative  over  a 
conquered  connlry  hia  come  into  quealioa.  - 

Hut  there  are  initancei  in  nhich  tbe  tdtg 
hai  actually  exerted  lhi>  prerogalive  of  gifiag 
lawa  In  a  couquered  country. 

Tbe  firM  tnrtauce  ia  thai  of  Ireland.     Hy 

latif  aulhara  dlAr  ttry  mneb  in  Iheir  opini 

}  ttm  waaur,  in  which  the  lawi  ur  Enf- 

Ireland.     Lord  Cola 
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traltrtoonb  of  the  rctgii  of  Heory  3, 
hich  kamg  ioho  ii  toid  to  bava  ordaioed, 
*bat  the  Aairo^f  England  ahoald  be  observed  in 
Ireland.     But  one  of  them  eiprestes,  that  he 
introdaoed  ihein  with  the  oommon  consent  of 
•B  in  Irehud.    The  words  of  the  record  are, 
**  jnsaansiudines  et  le^s  regni  nosUi  Anglise 
qoas  iM>na  roefDoris  Johannes  rex  pater  ouster 
de  oonmuni  oainiiim  de  HibemiiL  eonsensu 
Aeaeri  slaliiit  in  terrd  ikla,*'  4  Inst.  S49.    From 
ilie  seourd  and  other  circoaMtances  attendinjp 
theaaaqiMst  of  Ireland,  Mr.  Moljneux  in  bis 
acfUBCDt  against  the  autliorky  of  the  Eo^isb 
pariiaiBentio-biBd  Irelsnd  by  statotes,  has  in- 
ferred, that  lbeia»s  of  Eiig^land  vpere  not  im- 
Med  upon  the  Irish  as  a  coaqaercd  people, 
hat  vere  extended  to  them  at  their  awn  desire 
aad  with  their  own  eaoseot.      But  sir  John 
DsTis's   account  of  the   introduction  of  the 
Eoflish   laws  into  Ireland   seems  the  most 
agreeable  to  hislury ;   aad  aecordiog  to  him 
Ibejr  were  not  established   *  simid  at  aemel' 
aver  ahe  whole  coootry,  but  gradually,  first 
over  aa  nuichol'  Ih^  country  as  was  psmesscd  bjr 
the  English  colonists  in  Ireland,  aod  at  lea^ 
orer  the  other  parts  of  the  island,  as  the  kmg 
from  lime  to  time  thought  proper  to  extend  the 
^roleetian  of  the  English  laws,  which  waa  not 
universally  till  the  Sd  year  of  Jam  as  1,  who  by 
proclamation  declared,  that  he  received  all  the 
natives  under  bis  royal  protection.    Sir  John 
Davis's  Reports,  101  to  108,  aod  his  book  on 
the  causes  why  Ireland  was  not  subdued  till 
the  beginning  of  tbe  reign  of  James  the  Ist 
Tlie  further  particulars  on  the  solHect  will  be 
found  in  Pryn  on  4  Inst,  sir  Matthew  Bale's 
Histor?  of  the  Common  Law,  the  1st  vol.  of 
Lelund's  History  of  Ireland,  Nicholson's  Irish 
Historical  Library,  and  two  controversial  tracts 
on  the  English  parliament's  power  of  making 
laws  for  Ireland  in  Harris's  Hibernica.     The 
two  tracts  were  written  about  the  year  1641, 
though  not  published  tilt  within  these  few  years. 
Tbe  oocasion  of  the  coutroveny  was  the  Act  of 
Adveaiurers  roaile  iu  the  17in  of  Charles  1, 
which  declare<J  many  Irish  |»ersons  to  be  rebels, 
aod  disposed  of  their  lands  to  others.      The 
tract  against  the  right  of  the  English  parlia- 
ment is  said  to  hate  been  written  by  sir  Rich- 
ard Bolton,  or  as  Mr.  Harris  rather  thinks,  by 
Mr.  Patrick  D'Arcy,  an  eminent  lawyer  of 
those  times ;  and  the  tract  for  the  right  was 
written  by  air  Samuel  Mayart,  seijeant  at  law. 
8o  much  for  the  time  and  manner  of  introduo- 
ing  the  English  lawg  into  Irelaod;  and  it  ih 
remarkable,  that  however  tbe  several  writers 
differ  in  explaining  the  mode  of  cstablisliing 
the  English  laws,  there  is  not  one  who  denies 
the  right  of  the  king  of  Eaglaod  to  impose 
laws  on  a  cooi|uered  country  by  prerogative, 
exoept  Mr.  Molyneux,  whose  arguments,  it 
musi  he  confessed,  have  a  tendency  that  way. 
flonna  actually  attribute  the  introduction  of  the 
English  laws  to  an  exertion  of  the  royal  pre- 
rogative, and  the  assertion  seems  well  fcraaded 
in  respect  to  saoh  parts  of  Ireland  as  were  not  I 
English  colonies.  But  whatafirthcfa0tm%ht  j 
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be  in  respect  to  Ireland,  all,  except  Mr.  MoHf- 
neux,  agree,  that  tbe  constitution  iavestad  tha 
king  with  snch  an  authority  over  a  coopered 
oomitry.  In  tbe  treatises  by  D'Ai^  mm! 
Mayart,  Calvin's  case  is  particularly  eon^ 
mented  upon ;  and  both  wnters  concur  ia  tha 
principle  there  laid  down  as  to  oanqaered  emm- 
tries ;  and  both  reoogniae  it  to  be  the  law  sf 
England ;  tbe  only  difierence  between  them  m 
this  jNirtioular  being,  that  Mr.  D'Arcy  aof* 
poaea  king  John  to  have  intradnoed  the  mwa  of 
England,  and  that  seijeam  Mayart  auapeHa 
them  to  have  been  introduoed  ki  kioB  Uaarr 
tbead.  ^-9         9 

My  k>rd,  Wales  is  another  instaoee  la  whiali 
tbe  prerogative  af  imposing  laws  either  has 
been,  or  aa  aH  the  books  agree,  mifht  have 
been  exerted.  When  Edward  tbe  mat  had 
oaoquefed  Wriss,  some  of  its  ancient  lam 
were  changed,  aad  made  conformable  to  tlw 
laws  af  Englaial,  thaagh  the  greatest  part  af 
them  remained  m  Ibree  till  the  STth  af  Bcwrj 
8.  But  it  is  net  clear,  whether  the  Itth  af 
Edward  1,  eooietimcs  called  Statutam  Wallim 
and  aametimes  ihe  statute  of  Rothlaad,  hy 
which  the  aHeration  was  first  elected,  was  an 
act  of  parliament  or  merely  a  rayal  ehar)ar* 
It  is  pnnted  anseogour  ataUites,  aad  lotd  CoIm 
aad  lord  Hale  call  it  a  statute,  aad  h  is  aacaOad 
in  Plowden;  hat  sir  John  Da«i8  calls  it  A 
charter.  Lord  chief  justice  Vaagiian  aeema 
doubtful  what  it  is,  sod  Mr.  Bsrringtoa  in  kia 
Observations  on  aaoient  fitatutca  is  of  opiaia*, 
that  it  Is  not  a  statute.  4  Inst.  999;  Uala'a 
History  af  Cbminoa  Law  its  ;  Plowden  186; 
Davis's  Reports  114 ;  Vaugfaan  599,  and  Bar- 
rington,  Sml  edit.  n.  64.  Bm  whatever  waa 
the  mode  of  first  abrogating  tbe  Welch  lam 
aad  sabstitutiogthe  laws  of  England,  lard  chief 
justice  Vasighan  aliowa  the  authority  of  kia|^ 
Edward  to  nnake  the  alteration  without  an  aat 
•f  pariiaawnt.  In  speaking  of  Wales,  and  9t 
the  19th  of  Edward  1,  his  words  are,  «*  So  aa 
from  thia  time  it  being  of  the  dosaiaioBS  of 
the  English,  tbe  parliament  of  England 
might  make  laws  to  bind  it :  bat  it  waa  not 
immediately  necessary  it  should ;  but  iti 
former  kiwa  (excepting  in  paint  of  aava- 
reigaty)  might  stiH  obtain,  or  such  ether  aa 
Edward  the  1st  sbookl  eonstitalei  to  w^ea^ 
they  had  submitted,  and  accordinglr  tbehr 
laws  after  their  submission  were  partly  their 
old  laws,  and  partly  new  ordained  by  him," 
p.  400. 

Lord  Mantfield.  Edward  the  Isteoniidered 
Wales  SN  an  aiitient  fief  of  the  crown  of  Eng- 
land.   The  statute  so  represents  it. 

Mr.  Hargraoe.  Mv  kwd,  sa  fiir  as  lotd 
Yaughan  go«s  the  authority  is  Iba  same ;  b^ 
cause  he  treale  it  as  a  eonqnerad  caontryt  and 
doea  not  found  hiosself  aa  Wales  beiag  a  ftsf 
of  the  Idngaf  England.  He  oouiidera  Waloi 
as  haviag  sabmitted  to  Edward  the  first  asa 
ooaqueror;  aad  therafere  attrihatea  to  him  a 
power  af  impoMMr  lava ;  thovgh  ha  is  daah^ 
Ad  sphalhirliafMNind  Hi  ir  whetliar  Um  a». 
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tfntioD  of  the  Welch  laws  was  mide  bj  the 
4nitliorit J  of  paHiameot. 

1  am  DOW  come,  my  lord,  to  America ;  and 
jakall  atate  how  the  prerofi^tiTe  baa  beco  ezer* 
«iaed  there.    One  frcMral  obacrfation  may  be 
applied  to  oar  coioniea  in  America  and  the 
-weal  Indiea,  which  it,  that  all  of  them,  except 
^•ome  of  the  few  ceded  to  us  bj  foreign  siatei, 
whose  oonstitntioDS  havii  not  beco  yet  Taried, 
4erif e  the  whole  frame  of  their  gofcmment 
.limn  an  exercise  of  the  royal  nrerogatiTe. 
'Their  n^emors,  their  councils,  tlieir  assem- 
.^Uas;  their  courts  of  justice ;  all  orifpnate  from 
gifts  of  the  crown.    Their  legislative  powers, 
.•ten  their  powers  of  taxation,  Bow  from  the 
•ame  source.    The  more  early  charters  from 
Iha  crawa,  those  antecedent  to  the  reign  of 
.  JamcB  the  1st,  were  mere  grants  of  the  aoil  of 
•aawly  diaco? crcd  coontries  without  fixing  any 
fcrro  of  government.     The  fint  charter  for 
trecting  the  goremment   of   an   American 
«calony  bears  date  the  10th  of  April  1(K)6,  and 
.  iraa  to  the  two  Virginia  companies.     It  is  wor- 
.Ihy  of  notice,  that  by  this  charter  the  king  vests 
the  powers  of  goremment  and  legislation  in 
•aoch  as  should  be  appointed  by  a  council  of 
.pcrsoua  resident  in  London,  and  also  imposes  a 
4oty  of  two  and  a  half  per  cent  on  merchan- 
dixe  bought  and  sold  within  the  colony.    But 
this  waa  before  the  Revolntioo,  in  times  when 
Iho  prerogative  was  too  often  carried  beyond  its 
doe  sod  cooatitntional  limits;   and  therefore 
.■uich  cannot  be  inferred  from  exertiona  of  the 
prerogative  during  such  a  period.    However, 
,€fen  since  the  Rpvolation,  there  have  been 
great  lawjrers,  who  have  attributed  to  the  king 
■o  prerogative  of  taxing  such  of  our  American 
oimI  West  India  possessions  as  are  countriea  of 
oonquest.    The  case  of  Blanchard  and  Galdy , 
,10  mhkk  lord  chief  justice  Holt  and  the  other 
jodgea  of  the  King's-beoch   recognised  the 
.4loctrine  in  Calvin's  case  as  to  the  king's  gene- 
ral powers  of  imposing  lawa  on  a  conquered 
eoontry,  and  the  case  from  Peere  Williame,  in 
which  the  ssdm  doctrine  waa  laid  down   as 
law,  have  been  already  stated  aa  a  eonftrma- 
tkm  of  the  same  principle  of  law. 

The  instances,  in  which  the  king's  particu- 
lar power  of  imposing  taxea  on  a  conquered 
ooontrjf  has  been  exercised  or  come  into  ques- 
tion  with  respect  to  America,  shall  now  be 


lo  1686,  the  government  of  New  England 
being  seized  into  the  hands  of  the  crown  under 
a  judgment  in  a  Quo  Warranto,  king  Jaroea  S, 
appointed  a  governor  and  council  with  power 
to  continue  the  former  taxes,  till  they  should 
settle  other  taxes  under  thb  commission.  The 
.governor  and  council  passed  an  act  continuing 
&e  former  taxes,  and  in  the  year  afW  the  Re- 
:volution  (and  it  is  upon  that  account  I  apeak  of 
.the  case,  for  1  should  be  ashamed  to  mention  a 
.precedent  of  the  time  of  James  the  Snd  upon 
the  sobject  of  prerogative,  unleas  it  was  sup- 
sported  by  the  opinion  of  those  lawyers,  who 
•tvad  after  the  Revolution,)  lord  Sommera  «nd 
«r  OiOfgo  TMj|,onon  boMT  coMollMi  10  tho 


case  of  one  Usher,  gave  their  opimon,  that  the 
officers  of  the  revenue  who  collected  such 
taxea  were  not  liable  to  any  actioo  for  so 
doing- 
Lord  Mamsfidd,  The  king  appointed  the 
governor  and  council.  ^  What  were  the  powers 
given  them  P 

Mr.  Hargrove.  A  power  to  collect  former 
taxes  till  they  should  settle  other  taxea ;  and 
under  this  commissioo  the  governor  and  coun- 
cil passed  an  act  cootinoing  the  former  taxes. 

Lord  Man^ld.  That  appointment  reapect- 
ing  the  collection  af  taxea  waa  temporary. 

Mr.  Hargrave,  It  was  the  year  after  the 
Revolutioo  that  lord  Sommera  and  sir  Gcorgo 
Treby  gave  their  opinions.  Lord  Sommera 
and  anr  George  Treby  were  consulted  upon  th^ 
legality  of  such  taxes  in  1689. 

Lord  Jiisiif^/if .  They  were  attorney  and  ao- 
licitor  general,  I  believe. 

Mr.  Hargrave,  Their  opinion  being  giveo 
ao  aoon  aflo*  the  Revolution  becomea  a  very 
atroog  authority,  unless  a  difierence  can  be 
eatabliahcd  between  a  tax  revived  and  a  ocw 
tax. 

Lord  Man^ld,  How  do  you  autbeotieate  itf 

Mr.  Harfrmve,  I  have  tbe  case  in  my  hand 
with  the  oMoioos  upon  it. 

Lord  Mansfield,  Is  it  official  f 

Mr.  Hargrove,  I  believe  it  ia  an  official  caae. 

Lord  Mai^field.  Is  it  referred  to  them  as  of- 
ficers of  the  crown  ? 

Mr.  Hargrave,  It  don't  appear  in  whose 
name  they  were  consulted  ;  but  most  probably 
it  was  by  tbe  direction  of  the  crown.  [Hem 
Mr.  Hai^grave  stated  the  words  of  lord  Som* 
roers's  opinion.] 

Lord  ManHield,  They  considered  the  charter 
being  vacated  as  if  it  never  had  existed,  and 
the  charter  was  out  of  the  way,  and  they  had 
no  particniar  conatitutioo  given  them  bv  tho 
crown,  and  so  it  went  from  the  Revolotioo 
down  to  1694  or  95  till  the  4th  of  )aag  William, 
their  present  charter  was  given  them  ih  tha  4tb 
of  king  William. 

[Here  Mr.  Hargrave  stated  sir  George  Tra- 

S\  opinion,  which  wss  much  to  Um  saroa 
ect  with  tbatof  lord  Sommera.] 

Mr.  Hargrave,  1  don't  however  mean  to 
extend  the  (k»ctrine  as  far  as  k>rd  Sommers  and 
air  G.  Treby  extend  it.  They  aeem  to  aaake 
no  difference  between  a  conquered  country, 
and  a  colony  without  a  government. 

Lord  Mansfield,  You  mistake  it,  the  charter 
being  totolly  void,  they  coulil  have,  no  aort  of 
government  but  that  which  the  colooiea  that 
are  called  provincea  have.  They  are  governed 
not  by  any  charter,  not  as  proprietory  govern* 
mente  are  by  an^  grant  or  patent,  mit  by  tho 
king's  commission,  and  instructions  added  to 
that  commission ;  and  in  process  of  time  thev 
had  an  assembly  given  them  by  tbe  kiog^ 
commission,  but  bad  no  charter.  The  two  gen- 
tlemen meant  the  charter  was  vacated,  and  till 
he  gave  a  ocw  charter  it  must  be  govemod  bj 
tholDOi'i 
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Mr.  Hargme,  There  are  itill  more  recent 
caiet  in  respect  to  oar  Anaerican  poeseftionii. 

In  1709  the  English  conqnered  the  French 
pert  of  the  island  of  8t.  Christopher's;  and 
poon  after  air  Edward  Northey,  then  attorney 
general,  on  a  reference  to  him  by  the  privy 
council,  reported  it  as  his  opinion,  that  tlie 
queen  might  by  letters  patent  impose  a  duty 
upon  goods  exported  from  the  conquered  part, 
and  the  reason  he  gave  was,  **  that  the  queen 
bv  her  prerogative  could  make  laws  to  bind 
places  obtained  by  conquest  and  all  that  inhabit 
therein."  Accordingly  a  duty  of  four  and  a 
half  per  cent,  was  imposed  by  the  queen,  that 
being  the  aame  duty  as  was  payable  in  the 
English  part  of  the  island  under  an  act  of  as- 
flembly.  This  duty  on  tlie  French  part  was 
GODtinued  till  the  peace  of  Utrecht,  when  the 
possession  of  the  whole  ishuid  was  confirmed 
to  Great  Britain,  soon  after  which  an  act  of 
assemblv  was  passed  eztendinq:  this  duty  of 
four  and  a  half  per  cent  to  the  French  part  of 
the  island. 

But  there  is  a  more  recent  case.  In  the 
reign  of  the  late  king  the  assembly  of  Jamaica 
withheld  the  nanal  grants ;  and  this  safe  oc- 
casion to  the  crown's  consulting  sir  Clement 
Worge  and  the  late  lord  Hardwicke,  then  at- 
torney and  solicitor  ^peneral,  to  know,  whether 
the  king  had  not  a  right  by  his  prerogatir e  to 
impose  taxes  in  that  bland.  Their  answer 
was,  **  That  if  Jamaica  was  atill  to  be  consi- 
dered as  a  conquered  island,  the  king  bnd  such 
a  right,  but  if  it  was  to  be  eonsidefed  in  the 
same  light  with  the  other  colonies,  no  tax  could 
be  imposed  on  the  Inhabitanta,  but  by  the  aa- 
aembly  of  the  island  or  by  act  of  parliament." 
*-lt  is  in  vain  to  ur^e  a^nst  these  aothorities, 
that  in  Great  Britain,  m  Ireland,  and  such  of 
our  colonies  as  were  originally  settled  by  emi- 
grants from  this  country,  the  legislative  power 
IS  not  entrusted  to  the  crown.  1 1  might  perhapa 
he  more  conformable  to  the  general  nature  of 
the  constitution,  and  it  might  he  more  conve- 
nient, it  certainly  would  be  more  uniform,  if 
the  limits  of  the  king's  prerogative  were  as 
circumscribed  in  a  conquered  country  as  in  the 
realm  of  Great  Britain.  But  the  question  to 
be  decided  here  is  not,  what  would  be  the  best 
coDstitution,  but  what  the  constitution  actually 
is ;  not  what  bounds  ought  to  be  set  to  the 
king's  prerogative,  but  what  its  limits  really 
are.  If  the  n>yal  prerogative  is  in  thb  instance 
improper,  inconvenient,  and  dangerons,  it  is  the 
busineHs  of  the  British  parliament  to  correct 
and  reform  it,  and  to  reduce  it  within  narrower 
liounds ;  but  the  business  of  this  court  is  of 
another  kind. 

I>ord  Mansfield.  You  did  not  state  sir  Ed- 
ward Nonhej^'s  opinion  fully;  his  opinion,  I 
will  reail  it,  is  this ;  *•  The  law  extended  ori- 
ginally to  such  part  of  St.  Christopher's  as  be- 
lonired  to  the  crown  of  England.  When  that 
law  was  made,  by  virtue  of  that  law  they 
could  not  raise  the  duty  upon  the  eonquerra 
part,  yet  her  migestv  may  if  she  so  pleases 
■nder  the  great  aeaJ  of  mgland  direot  and 


command  the  like  duty  to  be  levied  apoo  goods 
to  be  exported  from  the  conquered  part,  and 
such  commands  are  law  there,  her  majesty 
bjr  prerugative  being  enabM  to  make  laws  tii 
bind  places  obtained  by  conquest,  and  all  that 
shall  inhabit  therein." 

Mr.  Hargravt.  If,  my  lord,  I  have  soe- 
ceeded  in  establishing  the  first  point,  that  the 
king  has  a  right  by  prerogative  to  tax  a  oon- 
(|uered  country,  the  only  remaining  cooaidera- 
tion  is,  whether  at  the  time  of  impoaing  the 
duty  of  four  and  a  half  per  cent  the  island  of 
Grenada  anawered  to  that  description.  It  ia 
stated  in  the  special  verdict,  that  the  island  of 
Grenada  was  conquered  during  the  late  war  ; 
and  there  is  nothing  in  the  terms  of  capituhMion 
which  gives  a  right  to  the  inhabitants  of  thai 
island  to  the  lawa  of  England.  By  the  5lh  and 
6th  articles  the  inhabitanta  require,  that  they 
should  preserve  their  civil  government,  their 
laws  and  ordinaneea  with  respect  to  the  adinl- 
nbtratMu  of  justice,  and  that  there  should  bn 
re||[ulation8  made  between  the  governors  of  his 
Britannic  m^esty  and  tliem  for  that  porpooe  $ 
and  in  case  at  the  peace  the  island  snoiud  b* 
ceded  to  the  king  of  Great  Britain,  it  abonkl  be 
altowed  to  the  iimabitaDta  to  preserve  their  owe 
form  of  government  or  accept  that  of  St  Chris* 
topher's.  This  was  what  waa  densanded  on  th* 
part  of  the  isknd,  hot  the  demand  waa  not 
ooHiplied  with.  The  anawer  was,  tint  they 
would  become  British  subiects,  but  shoald  bn 
continued  to  be  governed  by  their  present  lawa 
till  bis  majesty's  pleaaore  ahouUf  be  known. 
So  that  the  articlea  of  capitalation  neither  ati- 
pulatft  a  constitution  nor  laws  for  the  ialand ; 
but  leave  the  roval  prerogative  as  free  and  an« 
restrained,  as  if  there  had  been  a  aubmisaton 
without  any  terms.  But  the  great  diflknity  in 
th9  cause  arises  from  the  first  proclamation,  1^ 
wbksh  a  provincial  legislature  and  the  laws  of 
England  are  promised  to  the  island  of  Grenadat 
auo  the  commission  to  governor  Melville,  by 
which  he  is  authorized  to  carry  that  promiae 
into  effect  It  is  aaid,  that  theae  iustrumenta 
were  an  immediate  gift  of  the  British  consti- 
tution and  liberties,  and  of  the  English  laws ; 
and  being  antecedent  to  the  lettera  patent  for 
imposing  the  duty  of  four  and  a  half  per  cent, 
were  a  waiver  of  the  ||rerogative  of  taxing.  It 
is  true,  that  an  administration  of  justice  accord- 
ing to  the  laws  of  England  was  to  take  effect 
immediately,  but  both  the  proclamation  and- 
govcrnor  lilelville's  commission  suspend  the 
calling  of  a  general  assembly,  till  the  cir- 
cumsitances  of  the  island  should  admit  of  a 
change  so  important.  It  was  left  entirely  to 
the  discretion  of  the  trnvemor  and  his  council 
to  decide,  wht* n  it  should  be  proper  to  execute 
that  part  of  his  commission :  and  in  fact  it  waa 
not  executed,  an  assembly  was  not  called,  till 
after  imposing  the  duty.  Before  the  first  pro- 
clamation, the  king  was  the  Uwgiver  of  the 
island  ;  but  he  thought  fit  to  promise  a  legis- 
lature mora  conformable  to  the  general  frame 
of  our  government,  and  he  commissions  hie 
gofenor  te  fulfil  that  promise,  when  the  state 
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MtoMM  till  tbe  HMfltMj  Ut  * 


MmiA  thatM.  permit.    Till  (kat  Hih 

I  luboiii,  thattbc  pr«ni|{mi>TemBlianed. 

'\  tbai  ibc  kiD|t*i  leguUtit*  powen  ilirt 

"■" " ■"'"       whiM  be  pro- 

■  new  Iqpslilirc  pairar  wm  to  b» 
bat  till  thai  time  MTiTedt  ib«  oU 
■rbilnry,  mnaiocil  \  awl  it  m» 
king*!  iaICBliwi  tu  di*nt  biMwIf  nf  bit 
ilii«  Mooar.  Ta  «j  Mbarwiw  it  lup- 
ibat  tha  king  maaai  lo  Imt*  tbe  nlaod 
na  witbwK  any  Irgiilatoirr,  and  to  quri 
riatiT*  powen  bcibra  tlw  aMcnbly,  ia 
ba  pramiaeil  la  vetl  ibem,  wu  called 


LMd  MinifieU.  Tlmv  an  Ihras  inaira- 
■eala.  Tbere  )•  Ibe  praclamalitHi,  ibenirvej 
■  Uareb,  and  Iba  MatMianvD  lo  ihe  goveraor. 

Mr.  Hargnt*.     I  did  MM  nwnlioa  ibe  m- 


■oanit 
Aral 


— owm  tba  anrTay  of  iba  itlaod,  and  ibe  maa- 
•VofmBtiH crown  la«da  la  Dewaettlera. 

IjhZ Uami^tid.  Il  tadica  ibetemiaoniM 
frMlanuioM,  and  iniitea  aetllcta  upot  ihoae 

Mr.  Bargme.  Bnt  Ibea  I  aaawar,  il  wa« 
Mt  a  pan  at'  tboae  tema  lo  mive  the  Itins'i 
pMtoflialiTa  af  sMkiof  laws,  till  ■  naw  IrgMa- 
tnro  was  eoaatiluled  amtet  goTtmor  Mrivilla'! 
MMPoiiMioa.  A  promiM  waa  made  to  call  an 
aaiMibljr  whas  tbaoreunatancca  of  iba  iiland 
■hMM  ptrmit;  aod  II  wonU  baia  been  dia> 
Biaceftil  MM  10  bava  performed  ibat  prumiae. 
BbI  it  waa  pcrfoimcd.  AD  1  cooieiid  for  i*, 
tlwt  till  aeliwlly  exacuWd,  and  lill  ibe  leitii- 


finl  gotaned'  ad  Ut  don 


itdiir .. 


bii  own  idea  of  pi«i«ii«li«a,  rnnnriiiog  II 
eminre  lo  be  made  upof  ao  many  email  nareeli, 
leaking  ap  le  him  Ibrauppert,  and  wbcn  ba 
drewaeompnriaoaof  bitaubjeeuundcnlBDdiDg 
wkb  bia  own,  be  beld  ihat  tbcy  were  in  pro- 
portion  to  bia,  aa  a  plailer  ia  le  ibe  aun  ia  Ibe 
AnnaBaM,  or  ai  Ibc  bram  naila  ia  Ibe  pommel 
of  a  aaddle  lo  ibe  atara  in  tbe  bcnToaa. — Hy 
lord,  il  if  moat  indiapuiaUy  tma  in  the  genera) 
letua  in  whicb  tbe  propoaitioB  ia  laiddown, 
thai  Ibe  king  may  uxaooBquerrdcomiry.  I 
baieadmilied  tbat  lie  may  dnrin^f  Itievarjiiit 
llien  and  llien  ouly,  and  1  tiave  braid  ne  anawct 
to  ili«  argnmrutaby  wbieb  I  cMifinc-d  ilie  thai 
prriod  ;  at  leait,  lliangh  llitr  kin^  uiiKbt  hare 
a  power  l»  lay  un  a  lasWlbn  tlie  proclimMinoi 
eoioon  Bilhal  pioelamalion  wm  made ,  h«  weired 
ibat  riglil,  and  by  rirtue  of  il  allowed  them  « 
GoMlilulion,  wbich  waa  nlabliabed  cnmplelely 
Ihe  year  kfter,  aud  ratibniil,  if  Uial  pnwIaiiM- 
tioa  i>  orn^uled,  it  will  be  worae  ibao  if  il  bad 
nerer  exisleil.  li  is  uid  with  ri^uccl  to  Uie 
chanera  of  New  EngltDd,  and  utber  placei 
at  Ibe  time  wlien  they  were  reaumnd  inio  Ilia 
king'a  haoda,  dial  great  lawycta  aeao  after  tiw 
Rflf  oIntioB  gave  il  a*  Ibeir  opininnB,  ibal  iboae 
plaoei  wne  caeaidared  aa  cornered  couMriea^ 

bad  never  esittad.     I    i 


lawder  to  eaeaeed  lo  Iha  (qptlaiiTa  power  of 
tbe  etmn,  tbe  kiaa'a  preroguive  remaiard  tbe 
■ma  a*  before.  Noibiag  fiuiber  occata  to 
na;  aad  I  am  Ike  lem  uawilling  to  (imi  lo 
Ihe  few  obaerralieaa  I  ba*a  mede  la  Iba  laiier 
part  of  tbe  cauee,  becaate  it  waa  ibe  priadpa] 
anltjeet  of  tbe  ronnar  arguineal. 

Hr.  iittdonald  in  reply.  My  lord,  aa  I  have 
already  iTuublntyonrlordihiptoa  roueb  greater 
Icogib  Iban  I  am  warranted  in  doin^i  and  aa  1 
aonodve  1  have  already  aniicipaled  uioal  of  the 
■Tgumenta  and  intlauuea  mentioned  by  Hr. 
BnryraTe,  I  aliall  be  vWy  aliort  by  niy  oif 
n^y.— I  thalJ  only  bring  Mck  to  your  lord- 
ibip^  recolleclion,  ihat  1  endeavnured  to  ez- 
alain  to  iba  beat  of  my  undentaniling,  Ihit  Ibe 
king  cannot  eslend  hit  prerogative  power  of 
impeaing  taxea  beyond  the  lime  ihat  a  country 
hecomea  a  regular  aeulrd  part  of  tbe  (tale — by 
Iba  terma  of  proclanMiiuri  ia  qaeslioa,  he  rx- 
peaaly  tranafera  lo  ibe  iiland  oi  Gn-nidt.  Ibe 
lawaM  England.  Aodioiiupoiea  tax  kiiIkiuI 
Ibccoacurrt-nceof  any  olherbudy,  iaio  retract 
thai  gifi:  but  Mr.  Hartirave  haa  aaid  there  are 
precedenia,  ihoegh  not  very  airvog,  which 
riww  tbe  king  bai  Mich  power  of  Burrciiing  a 
r  a  conquered  coun- 


ty, due  be 


all  the  caaea  qaoted  by  Hr.  Haignve-aad  mo, 
Ihey  are  very  looao,'  and  neilhev  can  avail  oar- 
aelves  very  much  of  ibem  ;  but  aliU  wilb  re- 
■pcctlotboeeopiniaaa,  they  talk  ofaMoqaered 
couDlry  without  aaying  wbal  il  ii  or  ia  not,  and 
1  bopa  I  liave  ibewn  to  your  lordeliip  ikal  it 
can  only  be  a  country,   belJ    by  iba  award 

Lord   Man^ld.    What    be   aaya   of  tbe 

American  inmaDcea  ia  Ibia,  there  are  con- 
(|nered  countriea  imongai  Ibem — New  York 
in  particular  wat  conquered  from  the  Dulcb, 
Ihey  have  Ibejr  whol«  conililulion  from  the 
eraivn— ibat  i«  what  heaaya,  bul  alwayi  that 
ai^iiniFnl  vuppoaea  ihia  |>ower  of  giving  a  cun- 
«tilu[ion  exerciaed  by  tbe  king  ia  not  euAktaive 
of  parliament,  lhi>re  caoool  eziat  any  power  in 
tbe  kiugexcluiive  of  parliament. 

Hr,  MmdhtuU.  Mr.  Hargraveal  the  aam* 
time  aaya  Ibe  king'i  pruclaiiietioB  ia  net  ouljr 
execuiorf ,  but  heliaa  the  inleriDediata  power 
of  impaamg  laxea  until  tbe  amembly  can  ail— ^ 
now  if  Ibal  proclaiualion  was  not  capable  of 

Jiving  theee  people  a  conililution,  which  it 
ite*  iniainucb  aa  it  girea  then  Ibe  lawa  of 
Eii|{Und  lo  all  tUrnily,  ibey  mu*t  remain  aa 
a  conquered  country,  and  tbe  crown  baa  nol 
tbe  power  of  dwng  Ibal  act  whicb  can  give 
them  the  brneBlof  a  kgiilalure  wbich  every 
other  colouy  haa;  if  ihi*  proclamation  does  not 
give  it,  what  ia  Ibe  caoatquence  of  thai — what 


«  be  aaya  be  i 


tbare  will  be  a  doable  legialative  anlbority 
Ibia eatutrr, and  PMiiainwliD»jrdo<oe' 
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th«  kiag  uotlier,  and  Uwf  will  be  tobjact  to 
the  miwrict  of  a  double  governmeiit 

Mr.Jwi.Wili€i.  Is  DoC  it  the  caie  with  them 
all— wfaeo  a  legialative  power  ia  gifen  tbeo 
they  are  aolnect  to  thu  parliaoieot  atoo. 

Hr.  Macdonald.  True,  my  lord,  but  I  meao 
there  is  a  double  superior  gOTemment  orer  tbeen: 
as  to  their  own  subordinate  legislature,  I  doot 
eonceive  that  to  be  so  very  material  as  to  be 
^classed  with  the  others,  namely,  the  kinflf  alone, 
or  jointly  with  hia  parliament,  and  much  of  the 
misery  of  double  and  consequentlv  uncertain 
government  will  still  remain. — f  submit  to 
your  lordship  it  is  inconsistent  that  the  king 
afcould  thus  hare  the  legislatiye  autliority :  as 
to  the  parliament  baring  it,  there  can  he  no 
doubt  of  that.  With  refj^rd  to  the  opinions  of 
lord  Sommers  and  sir  George  Treby,  they  were 
given  on  circumstances  so  very  particular  that 
the^  cannot  possibly  apply  to  this  case,  in 
which  uo  such  circumstances  are  to  be  foujMl ; 
and  With  respect  to  sir  £dward  Northey,  I  must 
remind  your  lordship  that  he  speaks  of  a  coun* 
try  held  by  force  of  arma,  and  his  opinion  was 
that  it  might  then  be  subject  to  the  king's  pre<«^ 
rogative  only  ;  but  when  it  becomes  a  colony, 
tliat  is,  as  soon  as  the  legislature  was  established, 
that  prerogative  is  not  to  be  enforced. 

If  the  sense  of  the  parliament  was  wanting, 
there  was  a  bill  brought  in,  in  March  1749, 
in  order  to  make  the  king's  order  law  in  the 
colonies.  That  was'jietitiiKied  against  by  every 
one  of  the  colonies,  and  thrown  out. 

The  words  of  the  I>eclaratory  Act  of  6  of 
Geo.  3,  6,  IS,  are  as  strong  as  possibly  worda 
can  be,  declaring  the  power  of  wgisladoo  ami 
taxation  over  the  colonies  to  be  in  the  king  and 
parliament,  without  any  referenee  to  the  king's 
sole  prerogative.  I  need  not  go  over  the  ground 
again,  for  beside  the  crude  ideas  which  1  have 
submitted  to  the  Court,  the  learned  gentleman 
who  went  before  me  has  sufficiently  answered 
every  objection  in  the  first  argument ;  where- 
fore, trusting  more  to- his  ingenuity  and  learn- 
ing than  mv  own,  1  hope  the  judgment  of  the 
Court  will  be  for  the  plaintiff. 

Lord  Mansfield,  If  neither  side  desire  a  fur- 
ther argument,  I  am  ready  to  give  my  opinion. 

Mr.  Hargrove.  My  lord,  1  am  desired  to 
request  a  further  argument,  and  when  1  eon- 
aider  my  own  inability,  I  hope  your  lordship 
VI  ill  grant  another  argument. 

Mr.  Macdonaid.  1  am  instructed  to  repre- 
sent to  your  lordship  that  this  is  a  revenue 
tax  requiring  an  immediate  determination,  and 
to  say  that  we  should  be  glad  of  the  judgment 
of  the  Court  as  soon  as  possible. 

Lord  Mamfield^  It  has  been  argued  very 
well. 

Mr.  Hargrove.  My  lord,  it  is  the  wish  of 
Mr.  Attorney  General  to  have  an  opportunity 
of  arguing  it,  the  cause  is  of  great  importance, 
—there  is  great  novelty  in  it. 

Lord  Mansfield.  I  have  said,  if  either  side 
desire  another  argument  1  will  not  refuse  it 

Mr.  Hargrove.  1  am  not  positive  whether 
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Mr.  Attomegr  General  authorized  me  to  say  that 
he  desired  another  aigument.  But  I  under- 
stand from  him  in  conversation,  that  he  meant 
'  to  argue  it  the  third  time,  which  is  one  reason 
for  my  present  application. 

Lord  Man^eld.  Let  it  stand  over  for  a  third 
argument. 

On  Monday  the  6tli  of  June  it  was  moved 
for  farther  argument.  Stood  over  till  the 
Tuesday  se*ennight. 

Tuesday^  June  14* 

It  was  eutreated  it  might  stand  over  till 
Fridsy. 

^  Lord  Mofufield. — I  don*t  see  any  inconve- 
nience in  going  over  till  next  term .  It  is  your 
own  dehiy.  it  is  absolutely  impossible  to  gifa 
judgment  thb  term.  Suppose  we  were  alt 
agreed,  many  matters  are  thrown  out  in  argtt« 
ment  which  are  not  absolutely  necessary  in  the 
decision,  but  of  which  it  would  be  necessary  to 
the  Coort  to  take  notice. 

What  the  value  of  the  French  duties  may 
he,  I  don't  know :  it  does  not  appear  in  the 


case.  Suppose  the  Court  should  be 
imposition  of  those  duties  which  are'  im|ioaed 
in  lieu  of  the  French,  there  would  ansa  a 
question  concerning  those  duties. 

Can  you  have  any  doubt  upon  the  most  ma-, 
terial  amiment  of  all  f 

The  first  question  made  in  the  seeond  argu- 
ment by  Mr.  Macdonaid,  I  think,  is  one  of  iha 
greatest  constitutional  questions  that,  i^rbaps, 
ever  came  before  this  Court  As  my  brother 
Aston  is  abaeot,  I  wish,  principally  upon  that 
account,  that  it  may  stand  over.  It  is  impos- 
sible it  should  ever  be  passed  over  in  silence. 

Mr.  Campbell  moved  that  judgment  might 
be  given  upon  the  former  argument,  but  lord 
Mansfield  reminded  him  that  he  could  get  no 
farther,  because  it  must  necessarily  come-  into 
the  Exchequer ;  and,  even  if  that  were  not 
the  case,  judgment  could  not  have  been  given 
in  the  term,  toth  on  the  account  of  the  absence 
of  Mr.  Justice  Aston,  and  as  the  bist  day  would 
be  a  Wednesday. 

November  7, 1774. 

The  Grenada  cause  came  on  for  the  third 
argument  by  Mr.  Attorney  General  on  the  part 
of  the  crown,  and  Mr.  Serjeant  Glynn  for  the 
plaintiff. 

Mr.  Seijeant  G/ynn.— This  case,  bne  of  the 
most  important  in  its  principles,  and  in  the  con- 
sequences dependent  on  the  decision,  that  was 
ever  argued,  comes  before  the  Court  on  a  special 
verdict,  stating  that  the  island  of  Grenada  waa 
in  the  possession  of  the  French  king,  and  con« 
quered  by  his  Britannic  majesty's  arms  in 
1763.  The  inhabitants  permitteil  to  sell  thei? 
lands,  to  the  subjects  of  Great  Britain  only,  by 
the  articles  of  capitulation  in  1763. 

Proclamation,  reciting  the  benefits  from  a 
regular  ooioaisatMa ;  promising  that  assea- 
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jblira  shall  be  called,  wiib  Ppwer  to  make  lawt: 
in  ihf  meiD  while  the  tubjecti  to  con6de  tbejf 
•bill  be  froveroed  by  the  Uwt  of  Eng^od. 

Provifiifin  aiarfe  of'  le^taiion  to  be  executed 
by  the  (vovernor  9th  of  May,  1764.  Pateat  to 
Ibe  governor  to  call  an  otscmbly  ai  looaaa 
con? eoience  shull  admit. 

Proclamatioa  90lb  of  July  17C&,  for  levyiog 
an  Impost  of  four  and  a  half  per  cenL 

Stated — assembly  called  about  the  end  of  the 
year  1765. 

State  of  custom  of  the  other  islands.  The 
impost  by  assemblj^. 

State  of  8t.  Christopher's,  only  wher^  there 
is  a  difference  of  cut  lection ;  part  having  been 
aubject  to  the  lun^  of  France. 

They  find  the  impost  levied  on  the  plaintiff 
by  the  defendant ;  and  that  it  is  upon  the  im- 
post so  levied  this  action  ia  brought.  And  on 
the  whole  matter,  if  the  money  legalljr  col- 
lected, then  thev  6nd  for  the  detendaut ;  if  ikot, 
then  tbey  find  for  the  plaintiff. 

Hie  question  is— whether  the  king  has  a 
]lower,  without  ads  of  assembly  or  parlia- 
■WDlary  regulation,  to  impose  any  tax  upon 
tiM  inhabitanta  of  the  island  of  Grenada  P 

The  profision  for  peopling  the  island^  tlie 
oommission  to  governor  Melville  for  the  well 
gbrerning  of  the  island,  ace  both  material. 

I  cannot  help  taking  notice  of  the  principle, 
•n  which  the  claim  of  tbe  king  ia  founiled,  to 
tbe '  ralsinff  of  this  impositran,  which  is,  that 
tbe  king  has  a  right  to  exercise  a  despotic 
power  oTer  a  conquered  country,  annexed  to 
the  dominion  of  Great  Britain ;  and  that  this 
power  is  legallv,  |iermanentlv  and  uncontrola- 
b1^  in  him.  1  think,  thougk  not  necessary  to 
this  decision,  it  will  throw  light  npon  many 
points  contained  in  it. 

If  it  could  be  shewn  that  the  law  bad  asserted 
this,  and  no  contrary  decisions  had  denied  it ; 
thai  tbe  course  of  history  proved  it ;  that  it 
Ind  ever  been  asserted;  that  there  were  no 
times  in  which  the  exercise  of  it  had  been  dia- 
poted,  or,  if  there  were,  that  it  had  never  been 
jadicially  contradicted ;  and  that  the  king  had 
always  exercised  it :  however  unagreeiug  with 
onr  principles  it  might  appear,  and  however 
dangerous  to  the  constitution  that  the  king 
should  have  independent  dominion  ;  yet,  if  it 
were  so  upon  tbe  authorities  as  stated,  I  should 
hold  it  a  very  formidable  argument  But  I 
hbld  that  the  opinions  have  been  silent ;  that 
there  have  been  no  decisions ;  that  the  course 
of  our  history  has  no  vestiges  of  it ;  that  it 
never  has  been  exercised ;  and  that  every  hint 
of  it  has  been  rejected  with  disgust. 

That  of  Calvin  was  a  question,  whether  a 
poil-natus  of  Scotland  was  a  natural  bom  sub- 
ject of  tbe  king  of  England,  alto  the  Union  ; 
It  was  hold  he  was,  because  the  centre  of  unity 
waa  in  the  person  of  the  king.  No  necessity 
of  entering  into  the  disciissioo  whether  it  be 

-*  Ooke's  opinion,  or  of  the  judges. 

•general  definition  is— of  a  king  of  a  con- 
>^plt,  and  a  propOKition  is  laid  down 


"  If  tbe  king  make  a  eonqueat  of  a  Chria- 
tian  country,  their  lawa  remain  till  he  gives 
them  others ;  hut,  if  he  makes  a  conquest  of 
an  infidel  country,  they  are  presumed  to  have 
no  laws;  be  mav  give  Ihem  what  law  be 
pleases;  but  goiJed  by  natural  justice  and 
equity.*'  I  quote  this  not  for  the  sake  of  any 
thing  hut  the  use  1  shall  make  of  it  by  and  by, 
shewing,  that  a  aubsequent  anibority  went  to 
that  oolv  :  and  this  was  an  idea  which  waa  not 
received!  by  your  lordship  the  last  term,  but 
rejected  wiih  a  declaration,  that  for  the  honour 
of  lord  Coke  it  ought  not  to  be  apoken  of ;  aa 
1  ho)ie  it  never  will. 

He  is  speaking  of  a  king,  not  partieuhrly  of 
the  king  of  thia  country  ;  if  it  were  lo  be  on- 
derstood  to  belong  to  any  kbg,  it  would  be 
evidently  wrong  as  to  Poland,  or  as  to  the  then 
constitution  of  Sweden,  if  a  conquest  be  made 
by  a  king  of  Pobnd  by  a  Polish  army,  it  ia 
made  not  to  tbe  king  personally,  but  to  the 
king  and  senate  of  Poland ;  and  so  of  Sweden 
at  that  time. 

A  very  respectable  author  was  cited  to  your 
Wrdship,  by  Mr.  Nacdnnald,  who  very  ably 
argued  from  hia  book,  that  all  acquisitions  by 
conquest  are  made  for  the  s'.ate ;  and  are  there* 
fore  at  the  disposal  of  those  who  make  them* 
that  is  to  Kay,  the  stale  aooordiiig  to  its  several 
constitutions,  and  different  distributiooa  of  lo- 
gialative  power. 

In  agreement  with  thia  autlior,  who  states 
the  docuioe  in  a  decisive  manner,  I  think  it 
clear  thil  tbe  conquest  made  by  ihe  state  ia  for 
the  benefit  of  the  state.  Execution  and  admi- 
nistration of  all  lawa  in  Eofland  ia  in  the 
crown ;  the  power  of  making  laws,  according 
to  the  constitution  of  tbe  state  which  ke  go- 
vema  here,  ia  in  the  crown  with  the  two  other 
parts  of  tbe  legislature.  \S  hen  lord  Coke  gives 
nia  opinran,  he  must  have  taken  it  from  writer* 
of  general  law,  and  those  for  the  most  part  of 
absolute  monarchies;  and  be  took  the  word 
*  king '  as  a  general  word,  which,  w  their 
aease  of  it,  oomprebeoda  the  whole  constitution. 

Objected,  that  lord  Coke'a  authority  must  bo 
taken  otherwise,  because  it  has  been  under- 
stood  in  other  cases  to  belong  to  the  sole  power 
of  the  king ;  and  it  was  taken  on  thia  autho- 
rity, the  king  had  tbe  right  of  making  inde* 
pendant  lawa  over  a  conquered  country ;  and 
that  a  king  was  in  the  same  stale  even  as  to  a 
colony,  unless  otherwise  provided  by  charter. 

It  IS  said  that  in  P.  W.  the  same  point  waa 
determined.  But  P.  W.,  instead  of  speaking 
of  the  baro  power  of  the  king,  spoke  of  the 
power  of  a  conqueror. 

The  concession  said  to  be  made  by  sir  B. 
Shower ;  anil  that  it  was  of  consequence  to 
them  to  have  denied  the  position,  if  capable  of 
beinff  denied ;  was  in  the  case  of  an  islsnd  not 
inhabited  when  first  passtnl  by  patent ;  so  if  a 
conquest  gave  any  right,  be  said  it  must  be 
over  the  persons  of  the  conquered  people,  not 
over  the  country. 

Upon  a  stale  of  the  liistiry  of  Jamaica,  sap- 
position  of  foct  being  mistaken,  the  argument 
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that  it  applM  failiw  Thtt  pontioli,  to  jtMthr 
reprobated  id  Calfin's  ctw,  ii  tht  point  if* 
firmed. 

Tbe  opinioo  contended  to  te  rtttled  in  tbit 
case  of  Blanchard  and  Oaldy,  it  founded  on 
laj  lord  Coke's  takini^  tben,  without  ci?il  po* 
.  licy,  to  be  governed  arbitrarily^  aooordiiw  to 
the  pleasure  of  tbe  king,  aa  he  slidukl  think 
equity  and  justice ;  if  the  conconion  be  anT 
thing  it  is  to  be  applied  to  that  paint ;  whicn 
ought  not  to  be  named  in  a  court  of  jnstlce. 
This  is  the  principal  ground  of  a  case  wbiob, 
from  its  ioaccnracy,  gained  so  little  weight 
with  your  lordship  upon  the  last  argument ;  if 
there  had  been  others,  tbe  industry  of  the 
learned  gentlemen  who  made  the  best  of  tbe 
last  argument  for  tbe  defendant,  would  hare 
produced  them.  Taking  the  expression  from 
a  public  writer,  I  apprehend  my  lord  Cloke 
meant  merely  to  slate  the  principle,  not  applied 
to  any  particular  country  ;  and  then  the  king, 
when  applied  to  England,  means  not  the  king 
solely,  but  the  king  and  parliament.  It  is  tbe 
most  natural  and  rational  construction,  and  is 
such,  I  think,  as  the  argument  admits. 

I  think  it  can  never  escape  yonr  lordship, 
that  my  lord  Cuke,  writing  without  precedents 
or  authority,  must  necessarily  refer  to  the 
writers  of  public  law.  Mr.  Macdonald  has  well 
obsenred,  those  writers  generally  used  the  word 
emperor  or  king  as  ao  arbitrary  power  includ- 
ing the  whole.  If  lord  Coke  is  supposed  to 
have  laid  down  the  point,  it  must  have  been 
from  the  history  of  his  country,  and  that  the 
king  from  the  earliest  time  exercised  this  pre- 
rogative. Though  I  should  not  have  laid  great 
stress  upon  authorities  deduced  from  dark  and 
UDsettled  times;  nor  from  our  Henrys,  or  even 
our  Edwards,  to  prove,  from  the  exercise  of  an 
act  of  power,  the  legality  of  the  claim ;  (when 
eren  in  that  reign,  when  the  s;reat  charter  was 
given,  there  were  so  many  violations  of  it,  and 
so  many  afterwards,  and  so  mdny  confirma- 
tions otnprwise  not  necessary.)  Though  for 
these  reasons,  I  cannot  allow  mnch  weight  to 
acts  in  claim  of  a  prerogative  in  those  reigns, 
there  is  no  instance  of  an  absolute  authority  by 
the  king  over  a  conquered  country.  I  dont 
mean  to  waive  the  benefit  of  what  has  been  so 
ing^iousl^  argued,  with  respect  to  the  intro- 
duction ot  laws  into  Ireland  by  the  charter: 
but  I  think  Mr.  Macdonald  has  produced  an 
argument  in  proof,  that  the  laws  of  England 
existed  before  that  time,  as  it  refers  to  theAa. 

Ijhink,  therefore,  an  English  constitutfon 
had  passed ;  and  in  general  that  it  is  part  of 
the  duty  of  the  king  to  provide,  that  the  Eng- 
lish constitution  shall  be  exercised  every  where 
over  all  the  subjects  of  England,  however  con- 
quered, however  acquired,  or  wherever  their 
situation. 

The  power  of  promulgation  of  laws,  issuhig 
of  laws,  the  making  preparations  aiul  proper 
regulations,  for  the  introduction  and  execution 
of  those  laws  in  a  country  so  lately  rdeeiving 
them,  is  the  peculiar  prerogitSve.  Tht>ugn 
there  is  an  antecedent  tiOat^i  Witll'  Ct  tftlW- 


tibn,  It  ckn  oaljrbe  exereissd  by  mbans  of  tbn 
trasl  reposed  in  the  crown,  so  as  to  be  applieA 
to  tha  benefit  of  the  puUic. 

Tbe  enquiry  Is  not  what  is  ekpUient  for  tUd 
peculiar  l^ood  of  mankind  so  m'neb  as  what  is 
necessary  'or  dipdble  of  being  admitted.  Whcra 
new  laws  have  beeh  to  be  Introduced,  or  olfi 
ones  to  be  altered,  it  has  always  behi  hj  tba 
act  of  the  siiprerne  legisUtidn  openly,  either 
here  or  over  the  states  in  IreUnd.  If  the  p'ro- 
viding  for  the  execntiofi  of  in  antient  right  bb 
called  legislation.  We  will  readily  allow  this  le» 
gislation  to  have  always  existed  in  the  king. 
But  it  is  necessary,  in  order  to  prove  the  an* 
thority  claimed  in  the  present  case,  to  shew 
that  the  king  has  ihrogaled,  altered  or  intro- 
duced laws.  This  has  not  been  dime,  tbe  king 
has  never  exercised  such  an  authority ;  and 
the  very  expression  of  an  idea  of  such  a  riglit 
has  been  rejected  with  resentment  and  indigna- 
tion as  against  the  eonstitution. 

And  to  say,  if  allowed,  that  the  king  legisla- 
tively ihtreduced  laws  in  Ireland,  by  providing 
for  their  being  received  and  executed,  is  to  sav 
that  he  performed  this  executive  trust;  whicTi 
we  all  allow ;  and  if  this  be  meant  by  tbe  legis- 
lation ascribed  to  him,  it  is  a  saluury  and  ne- 
ce?4ary  legislation.  I  know  if  it  he,  it  hardl^ 
will  be  so  interpreted  as  belonging  to  thai 
name. 

With  regard  to  Wales,  (I  presume  many 
other  instances  will  not  be  found  of  conquer^ 
countries,)  the  statute  has  always  been  consi- 
dered as  an  act  of  parliament. 

Tbe  peculiar  authority  giventol^ingEdwaVd, 
which  could  have  been  by  no  moans  neceassrY, 
if  there  had  been  a  legislative  power  absolutely 
and  independently  in  him  (and  which  power 
was  never  exercised,  and  was  held  by  the  judgei 
so  ill  agreeing  with  the  constitution,  as  to  ba 
confined  to  the  person  of  king  Edward  1,)  gives 
room  for  a  strong  inference  that  the  regulation 
was  not  originally  and  properly  in  him,  as  of 
his  own  inde|>endant  right,  but  derivatively  from 
the  parliament ;  and  that  in  such  a  manner  ai 
to  be  at  least  confined  to  himself,  and  not  ex- 
tend to  his  successors. 

Tbe  king  would  never  have  furnished  soch 
an  argument  against  the  exercise  of  leg'islatlva 
authority,  had  that  power  then  resided  in  bim. 

All  the  cases  have  been  the  obiects  of  P«rtia- 
mentary  regulations.  If  he  had  nnderstbnd  it 
to  be  of  his  right  to  give  laws  over  those  cowl- 
tries  arbitrarily,  and  paHiameot  had  recogniied 
this  claim  ;  the  power  of*  making  and  alterin|r» 
the  power  of  abrogating  wouM  have  been  in 
him,  and  we  should  notliave  had  the  interpo- 
sition of  parliament. 

From  the  author  dted  by  Mr.  Mattdonald,  I 
will  state  the  |»ositiou. 

That  all  cohq^eaCS  are  made  foir  the  benefit 
of  the  conquering  state ;  and  wherever  the 
peonle  are  composed  and  pay  allegiance,  m- 
stead  of  constrained  suhmisskNi,  then  they  ard 
subjects ;  and  owe  obedience  to  the  laws  of  tVtf 
conquering  dtat*,  and  boM  their  propeiiy  frbaa 
theiti* 
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When  Ihia  oonqiiett  wm  made,  from  that 
hour  when  tlie  kii>g*s  right  wa»  recognized  and 
a  composition  made,  it  waa  for  the  benefit  of 
thte  people  of  this  country.  Here  particularly, 
its  conquest  beinic  made  with  a  ? icw  to  coloni- 
sation, it  is  esuMished  by  the  best  authoriij, 
that  of  lunl  Vttui(han,  on  the  question,  whether 
a  onturalizaliou  in  Ireland  made  a  man  a  na- 
turai-b(ini  sulijt'ci  of  Greul  Britain  ? 

Lunl  V.iu^liHn — A  cuiu^nest  is  not  sulci) 
for  the  benefit  of  the  conqueror,  hut  uf'ihe  sub 
jects ;  aud  thfiNe  »  ho  cnuie  in  reside  then*  haie 
aright  tnaM|uirp  properly  ;  landii  b\  purihsM* ; 
—and  lie  proterteil  in  all  ilnxe  pailirul  iis,  by 
the  lnHiiof  ilieir  mother  c(»unlry. 

Tilt*  inhuliiiaiits  I  lien  of  Gn>nada,  are  the 
objects  of  all  iIionc  pmi  iiiious. 

They  may  arquire  prii|)erty,  with  the  richt 
of  n*sidenoe  and  purrhaM: ;  and  have  the  other 
rights  of  llriiifih  solijects. 

As  to  expi'dirnce  or  value,  we  are  not  speak* 
ingto  the  equality  but  the  lrjB:ality  ;  an*!  what- 
erer  {Mjvier  has  taken  a   p.irt  bos  the  same 
'claim  to  half  ur  the  whole. 


shall  be  a  local  one,  aabjeet  to  allmtioa  bj 
their  own  legislature. 

A  distinction  is  taken  between  Gienada  and 
tbeuther  islands;  I  anawer,  the  grant  is  not 
a  matter  of  grace  and  favour,  Imt  the  discharge 
of  a  trust.  If  it  be  a  sift,  it  is  not  revocable, 
but  an  irrevocable  right ;  ■«  bat  disiinctioo  thta 
is  there  between  this  smI  the  other  islands, 
whose  riebis  the  king  has  recognized  by  re- 
ceiving the  imposts  as  a  benevolence? 

What  power  anteciHlent  to  the  pateot  bad 
exinteit  in  the  king,  is  annihilated  then.  Even 
couMdering  them  as  suhjpft  before  to  the  sole 
la«v  of  iht*  con(|ueror,  and  not  as  subject  to.  tbr 
letfislalive  power  of  the  ataie,  the  king  baa 
wsiveil  the  |iower  of  taxation  if  it  were  ad- 
milled  he  had  it  before,  b}'  granting  tbem  aa- 
semhlies  to  tax  themselveK. 

Ttie  construction  cannot  be  that  the  inha- 
biianis  are  not  to  reap  the  benefit  till  a  future 
time :  thii*  is  so  inconsiiitent  with  the  end,  with 
the  construction  in  which  the  grants  of  the 


king  are  always  receivnl,  and  the  benefit  de- 
signeil,  that  it  will  find  no  weight  with  your 

The  authoriiy  here  contended  for  is  incnn-  I  lordsliip. 
aistent  with  that  right  which   Mr.  Campbell  I      Taking  it  by  way  of  argument  that  the  con- 
had  as  a  resident,  if  uothiug  else  was  aifecied  \  quest  has  aonihilated  their  ancient  law,  their 
by  it.  I  law  cannot  have  been  annihilated  and  none 

It  will  be  incumbent,  by  new  arguments,  to  '  given  them  in  their  place, 
prove  a  power  in  the  crown  of  disposal  of  these  j      If  their  ancient  constitution  is  gone,  tlie  laws 
acquisitions,  withuut  the  concurrence  of  the    of  Englsud  by  their  pro|ier   force  introduce 
constitution.  1  themselves. 

Will  this  right  bear  the  examination  of  tlie  !  It  ia  a  future  grant,  it  is  said— when  the 
laws  of  Kngiaud  ?  I  power  is  ipiven  them  to  call  assemblies,  they 

Ordinances  of  necessity,  on  instant  eroer-  '  have  a  pri»vision  lor  a  legislature:  I  don't  mean 
l^icies,  provisions  for  the  administration  of  ,  to  derogate  from  the  supreme  legislature, 
constitutional  rights — 1  shall  not  presume  to  The  assembly  is  to  lie  calle«l  wliencirrum- 
aay  bow  far  ihenie  may  l>c  maintained :  but  :  stances  will  admit  and  convenience  shall  re- 
ftbey  muat  expire  with  that  necessity,  and  be  '  quire :  so  it  ib  here ;  but  yet  it  is  llie  uualter- 
occasional  and  temporary  only.  able  privilege  of  this  country. 

In  the  present  case,  no  pretence  of  a  ne-  Tlie  peopfe  who  should  cmne,  in  confidence 
cetsity .  of  the  promise  of  the  righto  of  British  subjects, 

A  conquest  of  the  people,  and  not  of  the  ;  would,  acctirding  to  this  construclioo,  come,  snd 
lands,  must  mean  a  power  most  extensively  find  themselves  without  one  of  the  iiif»st  re- 
taken in  the  times  of  barbarism,  but  qualified  .  markableofthose  rights,  and  that  which  secures 
in  these  times.  ,  all  the  rest.    They  would,  on  coming  lo  reside, 

Both  in  the  case  of  the  conquered  and  con-  !  find  themselves  subject  to  an  arbitrary  dis- 
qnering  people,  the  laws  of  the  general  govern-  |  posal  of  their  property,  ami  mit;lit  have  the 
neot  arc  upon  the  conquest  conveyed  thither,  '  whole  taken  away  without  their  own  consent. 


as  a  common  right  of  all  the  subjects :  but  they 
rejiuire  to  be  actually  carried  into  effect,  main- 
tained and  executed  Dy  that  power  in  which  the 


My  lord,  on  the  whole  of  the  case  I  presume, 
whether  as  a  conquered  |ieople  or  as  c-olonies, 
they  bad  a  right  to  tax  iliemselve«,  and  were 


axacutioo  of  the  laws  is  kidged,  which,  with  us,  l  not  subject  to  imposts  under  snv  claim  of  pre- 


is  the  king.  The  title  is  there  before  the  en- 
joyment; when  the  king  has  executed  that 
trust,  then  is  the  enjoyment. 

The  colonies  cannot  have  the  power  of 
enforcing  those  laws:  they  have  the  right, 
tMogh  the  tmst  is  repossd  in  the  king  to  ef- 
Aetiaate  theoi. 

The  king  baa  given  assurance  that  they  shall 
bn  protodsd  in  all  their  righto,  honours  and 
wsessions,  and  the  free  exercise  of  the  Roman 
^tholio  religHMi— thu  to  the  conquered ;  shall 
Wm  eoaqaerora  be  in  a  worse  stale  f 

The  king  iMa  |Mrof  ided,  that,  as  imniuiable 
ij  MMM  iBOOBTcniant,  thcnibre  then 


£^7: 


rogative,  without  their  ow  n  i-oiim  nl. 

Secondly,  If  they  had  been  subject  to  toxes 
by  prerogatiie,  that  llie  kiair,  by  his  proela- 
maiion^  has  concluded  himself  from  this  ri^ht. 

BIr.  Tkurlow  (Attorney  General).  I  have 
ever  looked  on  this  as  one  necessary  ground  of 
argument  to  a  doubtful  question,  that  we  should 
see  and  attend  to  the  nature  of  the  claim,  its 
fimcM  and  expediency  ;  and  not  roiitound  the 
idea  of  it  by  substituting,  in  its  pUce,  some- 
thing of  a  very  different  nature,  and  siip|iosing 
that  to  be  the  right  which  is  inaii^cd  on  and  in* 
tended  to  be  prorcd. 
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If  1  hid  been  ta contend  for  an  tbeolute  io- 
depended!  letj^isUtive  power  in  bit  majeety,  1 
haire  not  that  idea  of  authoritieM,  or  of  the  du- 
ties of  my  profetsion,  that  I  could  have  engaged 
myiielf  in  the  task  of  supporting  it.  Nor  should 
I  bate  thought  it  a  proposition  fit  to  be  spoken 
of  in  any  place,  much  less  in  a  court  of  justice. 

Without  taking  that  for  oiy  ground,  I  mean 
to  insist  that  his  majesty,  as  an  article  of  exe- 
cutife  power,  has  an  authority,  IcgishOive  in 
its  nature,  but  snbordinate  to  tlie  supreme  le- 
gishkture :  a  right  of  imposing  laws,  and  im- 
jiowering  others  to  impose  them. 

When  I  shall  refer  to  corporations  in  Eng^ 
land  infested  with  powers  to  provide  laws  over 
nart  of  the  dominions  of  the  king  of  England, 
mrem  whkh  they  were  distant,  and  not  natives 
or  inhabitants,  1  shall  think  myself  entitled  to 
cotttend  that  a  power  which  he  can  delate  he 
can  exorcise  in  his  own  personal  authonty. 

A  method  has  be^n  taken  which  requires  the 
li|^  to  be  considered  in  rather  a  different  view, 
ond  examined  in  a  different  mode. 

I  think  it  has  been  endeavoured  to  be  insi- 
Buated,  or  ratfter  declared,  that  in  the  article 
of  conquest  the  laws  of  England  instantly  take 
place  in  the  conquered  country,  and  the  con- 
quering people  carry  the  English  Uws  with 
them.  At  the  same  time  that  this  point  has 
been  contended,  it  has  been  argued  that  the 
king,  by  bis  executive  power,  was  to  establish 
those  laws. 

By  the  subordinate  authority  to  the  Lords 
and  Commona  (which  I  consider  as  beiuf^  as 
■meh  subordinate  with  regard  to  tb^  dominions 
acquired  to  the  king,  as  with  regard  to  the  state 
and  dominions  of  the  state  here),  the  king  re- 

Slates  the  government,  and  requires  imposts 
m  the  country,  in  such  manner  as  he  sees 
requisite. 

But  it  is  said  "  only  particular  necessity  jus- 
tifies this  claim,  and  it  must  be  only  occasional 
and  temporary :  when  the  sovereign  authority 
bas  found  it  expedient  to  give  laws  for  parti- 
cular local  necessity,  every  individual  carries 
with  him  all  the  laws  of  England  *,"  that  is,  it 
nay  frequently  happen,  laws  subversive  of  the 
laws  given.  The  individual  then  will  have  a 
power  denied  to  the  sovereign. 

I  have  the  authority  of  the  same  celebrated 
author  (quoted  on  the  other  side)  that  there  is 
DO  difference  between  a  country  conquered  by 
the  arms  of  another,  and  discovered.  Vat.  a. 
203— «10. 

It  was  stated  in  the  last  argument,  in  order 
to  abew  wherever  a  country  is  conquered  it  l>e- 
comes  part  of  the  conquering  people,  and  their 
lawa  are  introduced  wuh  the  conquest,  that  in 
Calvin's  case  this  point  had  been  decided.    The 

Suestion  there  was,  whether  the  dominion -of 
lie  conqueror  or  only  the  realm  is  included. 
The  laws  of  the  conquered  remain  till  altered. 
They  bate  been  accustomed  to  them  as  modes 
ef  regulating  and  disposing  property.  They 
know  no  other :  if  there  1m  better,  and  more 
complete  in  their  own  nature,  they  are  satisfied 
•rith  their  own ;  they  have  been  accustomod 
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to  look  up  to  theae  for  protection  on  all  occs* 
sions,  and  to  enjoy  under  them  all  the  blesstnga 
aud  eomfbrts  they  titve  enjoyed. 

The  question  is,  whether  by  the  laws  of 
Great  Britain,  which  are  the  only  rule  here^ 
the  king  has  been  advised  Justly,  and  acted 
within  the  compass  of  those  laws ;  or  whether 
those  laws  ate  exceeded  ?  This  ia  merely  the 
question. 

My  reason  for  stating  that -dominion  and 
property  were  acquired  by  coo<^neat  was,  bo* 
cause  I  shall  infer  that  the  constitution  baa  in- 
trusted the  king  with  the  disposition  of  the  pro- 
perty, And  with  the  ordering  of  that  dominion 
conquered ;  subject  to  the  legislation  of  the 
oountry. 

The  king,  both  in  conquests  and  colonieff^ 
has  had  this  right :  there  has  not  ^en  an  in- 
stance in  which  the  king  has  not  exercised  tho 
disposition  of  the  laws  and  property  of  the  coi^ 
quered  country. 

He  has  granted  by  his  charter  the  ishmd  of 
St.  John. 

The  king  may  exercise  the  right  of  disposing 
the  lands  conquered.  With  respect  to  the  laws, 
if  we  should  be  carried  back  to  the  conquest  of 
Ireland,  (which,  I  think,  remains  in  great 
doubt,  whether  by  Edward  or  king  John,  or 
whether  indeed  completely  till  the  reigo  of 
Elizabeth,  at  any  period)  the  ^reat  km  of  the 
records  of  Ireland  nas  made  it  impoasibre  to  go 
into  an  accurate  discussion.  Lord  Coke  is  of 
opinion  that,  in  point  of  fact,  Heufy  the  second 
did  give  the  lawa  of  England  to  Ireland.  King 
John  was  not,  in  truth,  the  sovereiffn  of  Ire- 
land; the  actual  sovereign  wa^  Henry  the 
third.  It  was  not  till  afin-  two  descents  bad 
been  cast  that  king  Henry  the  third  granted 
the  English  laws. 

Supposing  king  John  |^ve  them  those  lawr^ 
or  that  they  were  established  there  before.  It 
is  contends  this  was  a  mere  act  of  executive 
power.  It  will  appear  to  what  extent  this 
power,  called  executive,  was  carried. 

On  the  subject  of  the  English  laws  another 
ambiguity  runs:  that  it  is  not  only  the  lews  of 
property  and  punishment  of  crimes,  but  the 
political  laws  and  constitution  of  the  countrr. 

Sop|»ose  the  king  could  not  make,  nor  autho- 
rise others  to  make  laws  occasionally,  the  aa- 
thority  of  pariiament  would  be  necessary  to 
make  the  change. 

With  respect  to  Scotland,  whenever  they  did 
call  a  parliament,  .it  was  by  the  king's  com- 
mand and  instance,  as  at  Newark ;  and  it  is 
too  much  to  say  that  the  king,  in  ;he  oba- 
racter  of  an  executive  magistrate,  baa  a  rif^ht 
not  only  to  create  assemblies,  but  to  appoint 
their  meeting  ;  and  also  that  he  carries  with 
him,  as  a  part  of  merely  executive  power,  the 
power  to  alter  laws. 

With  respect  to  Wales,  though  I  believe  in 
my  conscience  it  was  in  fact .  obtained  by  no 
better  pretence  than  that  of  the  aword,  yet  Ed- 
ward cud  not  consider  it  aa  such. 

Plowden,  196.  There  is  no  pretence  that 
the  ordioiDcetheo  made  was  by  kmg,  k>rdi^ 
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ttod  oommoMi  Ui«  Idnff  coniidered  it  tt  a  fief 
Qlicler  bb  own  penoDal  aomioioo. 

Witb  refipArd  to  nuiy  placet  in  FfaDce, 
talwD  certaioly  by  riglitof  cooquett,  and  ceded 
l»y  tbe  treaty  of  Bretigny,  mv  doubt  it,  whe- 
tStr  tbe  Englisb  laws  came  tbitber, 

Witb  resnect  to  the  market  of  Calais,  tbe 
mort  of  AogliBh  introdnced  tbe  laws  tbere, 
for  convenience,  but  not  in  tbe  cattle,  nor  an 
tiba  town  of  Calais. 

Witb  retpect  to  Minorca,  the  lawt  of  Eng- 
land do  not  take  place  there. 

In  tbe  year  1713  they  were  referred  to  oer- 
taiB  of  tbe  council,  tbe^arcbbitbop  of  Canter- 
bwy,  and  otbert ;  id  the  year  17S7  tomewbat 
wat  done ;  in  tbe  year  1740  a  little  more :  in 
1759  tbe  privy  council  sent  over  a  neat  mul- 
tiUide  of  laws,  but  the  war  interfered. 

[Lord  MdNf/!e/|f.— This,  I  think,  wat  after 
Hie  complaioft  aKdntt  ^vernor  Melville.] 

1606.  &in|^  James  grants  a  charter,  with  a 
sower  of  making  laws,  and  an  eicKisife 
■fisbery,  from  S4  to  35  degrees  of  latitude^  to 
Uie  corporation  of  Plymouth. 

It  is  Maid  this  chsrter  came  into  parliament. 
They  came  because  an  exclnsive  fishery  had 
keen  granted  to  a  corporatioo  reMtiag  at  Ply- 
jBootb,  with  a  power  of  imposing  penalties. 

The  objection  was,  that  at  tbe  time  the  oor- 
ytratiooof  Plymontb  had  not  tent  ookiniet. 

Chansr  of  Massaebnset's  bay,  witb  power 
la  eall  atsemblies,  granted  by  the  king ;  ?a- 
cntod  and  granted  anew  after  tbe  revolution 
ty  king  WUIiam. 

I  observe,  when  a  passage  has  been  cited 
§nm  tbe  history  of  former  times,  it  is  the  eoi- 
iNi  to  tay  thew  were  had  tissea.  Where  art 
we  to  kiok  for  the  btftory  of  this  conntry  hot  in 
Ihoae  times,  separating  the  bad  from  tM  good  ? 

Id  tbe  case  of  8t.  Christopher's  there  were 
given  by  eminent  fawyera  very  distinct  opi- 
idona.  In  fiivour  of  the  right  in  the  crown  to 
impose  dnties.  I  don't  recollect  there  was  any 
•videoce  of  want  of  exercise  of  that  right ; 
yet  it  was  contended  agahist  because  an  act  of 
amembly  twenty-five  years  sAer  granted  the 
dvties. 

Yet,  if  one  wss  to  infer  from  every  set  that 
Wii  been  made  in  any  of  tbe  political  oonstitn- 
iMwa  of  this  countiy  tbst  there  was  do  law 
before  that  act  was  made,  it  would  subvert 
■test  of  tbe  moet  important  lawt  of  this  eoonlry . 

It  was  said  the  king  might  have  enacted  a 
kw,  but  only  before  the  time  of  the  actniA  sor^ 
nader;  but  that,  after  it  sorrendered  to  tbe  so- 
▼eragnty,  it  becomes  oart  of  the  con^uerii^ 
■tale  in  a  diierentrigiit;  and  the  ordinanoea 
iBDst  be  only  temporary  till  the  king  aDd  par- 
liaracDt  provides  others. 

From  tbe  moment  tbe  conquest  bat  ctta- 
Uitbed  ittelf,  from  tbe  instant  in  which  he  has 
compelled  the  inhabitants  to  give  nn  their 
snDS,^tbere  is  not  any  hmir  in  which  the 
parliament  cannot  bind  it. 

Suppose  this  ordinance  had  been  belbra  the 
eapitulation  and  cctHOo,  would  it  hava  ceased 


benauta  by  tbe  treaty  of  peace  tbe  king  of 
France  tays  he  cedes  all  his  right  to  tbe  king 
and  crown  of  Greet  Britain  f  What  does  the 
treaty  more  than  affirm  the  right  of  Great  Bri- 
tain, oy  ceding  all  right  or  pretensions  of  right. 
If  his*  mi\iesty  thought  fit,  after  having  im- 
posed one  sort  of  laws,  to  give  another  repiig« 
nant  sort  of  laws,  or  tbe  parliament  were  to  do 
this,  it  wonld  be  by  an  authority  acting  in  sob- 
version  of  the  first. 

This  drives  on  to  another  inconaisteDcy  upon 
4he  claim  of  political  liberty. 

Tbe  king  by  his  conquest  acquired  a  power 
to  pro?  ide  laws  for  bis  sul^eets,  a  power  which 
has  been  so  repeatedly  and  extensively  exer- 
cised in  other  instances. 

Has  tbe  king  superseded  that  right?  The 
proclamation,  it  in  said,  gives  the  EngKsb  laws 
to  all  the  subjects.  It  was  ssid  tiMt  it  pre- 
sumed tbe  laws  of  England  prevailed  in  the 
country,  and  that  it  made  a  jirovisioo  in  the 
commission  to  be  given  to  the  judges.  What, 
that  they  alionid  bring  those  laws  which,  by 
this  hypbtliesis,  were  there  before ! 

The  |iroclamation  mij^bt  convey  the  Eng- 
lish laws,  but  not  tbe  jiolitical  and  oonstitii- 
tional  «iy«tem  in  general  in  this  kingdom. 

The  promise  is  ssid  to  be  the  same  wbich 
tbe  king  gives  here.  I  don't  know  by  what 
record  it  OMears  that  the  king  has  engaged 
biiBself  to  his  subjects  of  this  country,  that, 
when  convenience  shall  permit,  or  oeeaaion 
stiall  require,  be  will  permit  a  parliament  to  be 
called. 

The  king,  by  bis  commission,  empowers  the 
governor  to  call  an  assembly  when  he  shall 
think  convenient,  or  receive  instructions :  anJ 
his  authority  waa  so  much  executory,  that  he 
m^t  have  estabiished  assemblies  either  of  tbe 
^^%  islands  together,  or  in  Grensda  apart  and 
severally. 

It  wonld  be  of  the  utmost  danger  to  thia  €ni»- 
stitution  to  say,  till  tbe  king  or  parliamettt 
gives  them  a  oonatitution,  he  might  act  in  full 
power,  witboot  any  laws  to  decide. 

Tbe  commission  to  call  assemblies  was  not 
executed  till  above  a  year  after  tbe  patent  im- 
posing the  doty. 

In  tbe  case  of  chartered  govemnMuts  the 
aignment  would,  undoubtedly,  take  a  different 
turn.  It  might  be  said  a  chsrter  b  a  grant  of 
an  interest  to  persons  nsmed  in  the  grsnt ;  hot 
in  this  nothing  could  pass,  but  the  constitutioa 
existing  till  some  new  grant. 

The  special  verdict  baa  not  found  the  time 
in  which  the  commission  passed  the  great  teah 
The  patent  patted  for  raising  the  tax  in  July  ; 
the  govemor  did  not  go  over  till  October ;  both 
came  together.  Tbe  king,  therefore,  had  in^ 
trodoced  his  daim  to  tbe  impost  on  the  coootnr 

Krior  to  the  time  in  wbich  any  assemblv  oooUl 
t  called ;  for  his  right  was  introduced  the  Very 
instant  of  the  gOfernor's  landing:  and  tlia 
elder  riffht,  in  the  king  especially,  will  be  pfo- 
ferred=  anove  aU,  when  it  appears  the  nroda- 
DMiion  conld  oot  be  mtended  to  waive  tio  iiB- 
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Mr.  Seij.  Gi^nit,  in  reply.  Before  1  go  into  | 
the  geDeral  queetioo  I  Miali  sp^k  mion  two 
important  points,  (hoog[h  an  end  is  maae  of  the 
case,  aud  toe  object  satisBed  to  the  plaintiff  by 
the  decision  of  the  last.  The  other  is  so  great 
and  important  an  one  in  the  general  eonsidera* 
tion  that  I  am  persuaded  your  lordship  will 
not  pass  o?er  in  judgment. 

Tiie  tax  is  contended  to  be  legally  levied, 
upon  a  claim  of  which  the  rery  stating  of  the 
case  proves  the  illegality. 

My  learned  friend  has  set  out  with  disavow- 
ing the  claim  of  an  ahsolnte  independent  so- 
Tereignty  in  the  crown ;  but  he  has  maintain- 
ed his  argument,  and  was  obliged  to  maintain 
bis  argument  upon  it. 

He  says  it  is  a  subordinate  legislature.  A 
subordinate  legislature,  in  this  sense  at  least, 
is  difficult  to  be  conceived  to  those  who  know 
not  how  to  make  dependence  consist  with  in- 
dependence: but  the  state  of  Grenada  distia- 
guishes  itself.  It  is  a  tax  imposed  by  an  not 
of  legislative  power,  which  includes  the  entire 
leff al  sovereignty ;  but  it  is  not  an  uncontrouled 
authority,  because  the  king,  with  consent  of 
parliament,  may  depart  from  this  claim,  so  as 
to  bind  his  successors :  tlie  supreme  legisla- 
ture tnay  repeal  it.  The  king  makes  an  es- 
sential part  of  that  legislature.  Is  it  a  mark 
of  a.  limited,  subordinate,  authority,  that  he 
can  impose  without  tliem  what  tney  cannot 
take  away  without  him?  And  that  he  may 
depart  from  this  is  what  any  man  may  do  in 
any  instance  of  the  most  uncontrouled  legisla- 
tive authority. 

My  learned  friend  says  it  is  a  subordinate  act 
of  legislation ;  an  act  of  execution,  not  of  le- 
gislation. It  does  not  depend  upon  the  king 
whether  the  laws  of  £nsland  introduce  them* 
selves,  because  the  parliament  may  alter  or 
appoint  laws.  The  king  may  levy  taxes  by  his 
sole  authority,  which  shall  stand  in  force  till 
parliament  repeals  them,  which  they  cannot 
without  him. 

I  believe  my  learned  friend  will  hardly  prove 
this  power  vested  in  the  person  of  the  king.  1 1 
was  the  great  point  our  Hampden  contended, 
that  no  tax  can  be  imposed  by  the  authority 
of  ihe  king.  It  must,  therefore,  depend  sole- 
ly upon  the  question,  whether  the  king  has  an 
absolute  independent  legislation  ;  or  whether 
the  power  of  the  crown  is  not  truly  exe- 
cutive. 

The  promulgating  and  introducing  the  ad- 
ministration of  the  laws  of  England  we  ad- 
niit  to  be  in  the  king,  as  his  peculiar  and  ne- 
cessary trust,  the  making,  altering,  or  suspend- 
ing ot  those  laws,  we  deny. 

Notwithstamling  the  oMervation  on  the  go- 
▼ernmeut  of  Scotland,  the  states  were  convened 
in  the  first  instance  of  Edward's  claim :  and 
if  lie  claimed  it  as  a  fief,  and  obtained  as  a 
conqueror,  still  he  governed  it  as  a  king  of 
England,  wiiii  executive  and  not  legislative 
authority. 

As  tvi  the  claim  of  a  feudal  duchy  in  Wales, 
it  does  not  appear  that  tlie  king  e«er  introdooed 


any  kwt  bat  Ike  lawi  of  England :  and  when 
he  considers  it  exprcasly,'  as  intimately  and 
vitally  oonnectcd  with  England,  as  a  part  to 
the  body,  hi  one  entune  dominion,  can  it  ba 
doubted  whether  be  understood  that  ha  was  to 
govern  it  by  the  lawf  of  England  P 

Whether  lord  Coke  ia  ngbt  in  snppoaiaf 
king  John»or  an^  other  prince,  introdooed  Um 
laws  of  England  into  Ireland,  1  don'l  think  in 
material;  unless,  it  appears  soaif  priace,  by 
hu  antbority,  made  lawa  and  legalaliODa  Hmm^ 
without  the  concurrenoe  of  tka  Engliili  par  i 
liament. 

The  king  has  the  power,  beoanaa  i|  kaa  b«m 
delegated.  The  casis  was  not  that  the  kiagi 
in  the  grant  to  the  corpofation,  asade  kiwa  to 
bind  otbera  without  thdr  consent;  but  ha  ens- 
powered  theai  to  make  laws  which  abaald  bind 
themselves.  The  case  is  so  fiir  fraas  prow iog  a 
power  to  make  hiws  contradictory  to  the  hiwa 
of  England,  that  it  only  proves  the  power  off 
the  kug  to  convey  the  laws  of  England. 

And  because  the  king  can  erect  a  oorporatMMi 
which  shall  make  bye-hiws  oldigatory  unoA 
the  particular  community,  therefore  Ihe  king, 
it  is  inferred)  can  make  kwa  which  shall  bind 
those  who  never  gave  their  ooaaent  to  them. 

The  stronsest  authorities,  unifomi  expe- 
rience, as  well  as  the  principles  of  tlM  cooati*- 
tution,  snd  rules  of  law,  are  against  it. 

8eklen  's  opinion  is  against  i^  and  tboae  of  Ike 
other  great  lawyera.  It  haa  the  testimony  of 
the  best  constitational  lawyese,  of  wbwh  n» 
age  was  ever  more  froitfnl  thaa  that  of  JaaMS 
the  1st,  to  negative  it.  It  ongkt  to  tiav«  baao 
not  unsupported  b}r  precedents.  Tha  ^araiiitr 
of  the  prmoe  who  is  aaada  the  example  of  tha- 
claim,  ought  to  have  been  other  than  it  isaa: 
he  oujght  to  have  been  a  prince  who  bated  pee- 
rogative;  who  was  desirous  of  keeping  tha 
right  of  the  crown  within  its  constttotiooal 
limits,  and  by  no  means  of  extending  it  beyond 
them. 

The  next  are  mere  private  opiniona  given 
by  great  lawyers,  but- in  priiate.  Thougk 
they  will  have  great  weight,  as  far  as  extra* 
judicial  opinions  in  courts  of  law,  they  are  nol 
leading  principles  of  decision:  and,  had  any 
private  opinion  beeu  decisive,  this  cause  had 
never  been  now  before  the  conrt.  No  man  re- 
veres opinions  of  men  of  great  abilities  mor^ 
than  I  do :  but  there  is  not  the  opinion  of  any 
man  which  standing  simply  on  the  footing  of 
authority,  I  shall  not  think  myself  at  liberty 
to  question :  and  even  the  greatest  have  been 
heretofore  questioned  suocosfuily.  I  never 
could  be  deterred  by  great  opinions,  when  I 
considered  by  what  authorities  the  liber^  of 
the  press  baa  been  opposed ;  by  what  aotho- 
ritiea  the  claim  of  ship-money  waa  supported  ; 
and  what  the  event  was  upon  both  those  ques« 
tions. 

What  was  done  upon  the  forfeiture  of  tha 
charter,  before  the  Revolution,  is  no  authority ; 
but  rather  an  argument  of  error.  After  tha 
Revolution  some  lawyers  gave  their  opiniaa 
for  collecting  the  revenues  aa  they  used  to  b» 
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collrcted ;   thii  wm  done  only  io  the  iDUrTfti 
•f  tusiienf  iM  of  Icitiftlaturv. 

A  question  of  ihit  uniuic,  a  power  of  a  kind 
Mkelhia,  in  iioi  to  be gAllieri'd  trmii  tiirh  auiho> 
■lica  and  circumttUnceH  ai  ihi«e  which  hare 
iMeii  staled.      Mr.  Atiorut-y  Gtner*!  was  aup- 

riinK  an  iostanl  ahmKatioo  of  all  t  miner  Uwi. 
did  not  aay  to  wben  it  i»as  a  cunq«iei4l. 
Tlicre  are  some  unalterable  laws  to  c«>niiiiue. 
JUto  the  objection  made  of  claiminir  of  pro- 
pcrtyi»  the  turmer  mode  must  reiiinio  till  the 
fcjn|r  appoints  another  by  his  executive  |iower. 

Biy  lord  Va0f(han  sayi  the  *ulijecta  don't 
•Mtttre  t  property  in  the  soil.  If  the  inhHbit- 
Wts  had  been  turned  out  of  it,  it  would  have 
been  in  the  king.  In  the  idea  of  this  country 
the  prMHfrty  of  all  lands  was  ori(ir*u»lly  ^^  ^^^ 
kioff.  It  Mr.  Attorney  General  had  been  con- 
tndinir  lor  this  as  a  feodal  rii^ht,  the  ar^fuaient 
would  hate  had  weight ;  but  we  are  not  argu- 
ilff  for  the  property  of  the  anil. 

The  aubiecU  of  England  have  a  riif ht  to  the 
English  laws:  they  have  a  ri&;lit  to  assemble  : 
aad  the  reason  why  the  kiiiK  never  says  to 
them,  *'  that  he  will  call  assemblies  as  aoon  aa 
eoBvenience  pemiiu  aud  occasion  tlwll  re- 
^m,"  is,  becanse  in  this  country  convenience 
always  permits,  and  occasion  requires.  But 
•tUt  the  trust  of  calling  them  is  repoaed  in  the 

Mr.  Attorney  General,  after  having  discussed 
the  point  of  sovereignty  in  the  case  of  Ireland, 
with  respect  in  their  aasemblies,  has  said,  this 
it  in  execution  of  authority  iu  the  king ;  if  ao, 
then  the  laws  were  there  before,  and  assemblies 
called  upon  the  same  terms  as  in  England. 
And  that  the  acta  concerning  them  were  by 
aathority  of  parliament  , 

IVith  respect  to  the  power  of  the  king  to 
■Ntkelaws. 

He  can  make  no  other  laws  than  what  shall 
have  been  made  by  the  coBstitnlional  assemblies : 
he  can  repeal  none ;  nor  alter  without  them. 

Mr.  Attorney  General  saya  that  by  his  pro- 
clamation the  king  promi«es  that  he  will  grant 
them  the  privileges  of  British  subjecU;  but 
then  this  promise  cannot  take  effect  before  the 
governor  lands,  and  au  assembly  is  called,  and 
immediately  on  his  landiui;,  and  before  an  as- 
sembly can  be  called,  he  has  a  right  to  levy 
impoats. 

I  Uke  the  construction  to  be,  that  the  pro- 
mise  takes  place  from  the  time  of  issuing  it : 
A  constitution  takes  place  immediately.  We 
are  not  less  governed  by  the  laws  of  this  coun- 
try because  a  parliament  is  not  constantly  sit- 
ting. 

This  cannot  be  distinguished  from  the  case 
of  any  other  colony  ;  and  if  the  power  cUimed 
be  in  thia  case  disallowed,  the  colonies  in  gene- 
ral will  then  art  all  of  them  with  the  same  de- 
pendence on  the  supreme  legiidature,  and  the 
■ame  conformity  in  the  principles  of  the  British 
OUMtitutioB.  If  otherwise,  there  will  be  British 
•Bisects  under  the  same  name,  and  with  the 
nominal  rights,  some  free  and  others  in 

too. 


Lord  Mansfield.  I  doii*t  remember  its  being 
argued  iu  thm  case  on  the  question  whethei 
ibere  is  any  authorily  which  couMdert  Bre* 
ligny  as  a  part  of  the  doroiiiions  of  the  crown 
of  England.  Aquiiaineand  Poictou  he  held  aa 
heir  to  llie  house  of  Anjou. 

The  parts  separated  from  the  crown,  and 
coufiidfred  as  feiHlaf,  were  govi*rned  by  a  de- 
spotic authority.  It  appears  that  Calais  had 
tbe  process  and  judicial  writs  of  this  court. 
Writs  of  error  returnable  tt»  tins  court. 

How  do  \ou  uuilersiaiMl  ihe  capitulation  ? 

A  cession  is  nut  uecesaar}  to  a  conquest ;  il 
is  not  iie«  emtary  for  the  right.  Jamaica  never 
has  been  cedv^l,  I  N'lieve,  to  this  hour. 

How  do  you  understand  the  capitulation? 
Tliere  is  an  article  that  they  shall  pay  no  other 
duties  but  what  they  paid  to  the  king  of  France. 

Mr.  Just,  .^sf  OR.-* First  of  all  in  this  special 
verdict  the  articlen  of  capitulation,  some  of 
them  are  stated.  I  don*t  umleratand  how  the 
capitulation  and  treaty  of  peace  agree.  But  I 
am  to  judge  u|Hin  the  verdict. 


yactmber  28. 

Judgment  of  the  Court  was  this  day  given 
by  lonl  Mansfield,  as  follouH: 

Lord  Mansfield.  In  this  caiiae  of  Alexander 
Campbell  against  William  Hall ; 
-  This  is  an  action  l»rought  by  the  plaintiff, 
who  iie  a  natural -bom  subject  ot  Great  Britain, 
and  viho,  U|Kin  the  third  of  May,  1763,  pur- 
chased lands  in  the  island  of  Grenada.  And 
it  ia  brought  against  the  defendant,  William 
Hall,  who  was  cidlector  for  his  majesty  at  the 
time  of  levying  the  impost,  and  of  the  action 
brought,  of  a  duty  of  four  and  a  half  per  cent, 
upon  goods  exported  from  the  island  of  Gre- 
nada. And  it  ia  to  recover  a  aum  of  money 
which  was  levied  by  the  defendant  and  tiaid  bv 
the  plaintiff,  as  for  thia  duty  of  four  and  a  half 
per  cent,  for  sugars  which  were  exported  from 
tbe  island  of  Grenada,  from  the  estate  «nd  by 
the  consignment  of  the  plaintiff. 

And  tbe  case  is  laid  upon  money  had  and  re- 
ceived ;  and  plaintiff,  aa  for  money  paid  with- 
out conaideratiun,  the  duties  having  been  im- 
poeed  without  sufficient  or  lawful  authority  to 
warrant  the  same,  demands  judgment  to  re- 
cover the  same  against  the  defendant. 

And  it  is  stated  in  the  snecial  verdict  that  the 
money  is  not  paid  over,  but  coutioiies  in  the 
defendant's  hands,  by  consent  of  the  attorney - 
gens'ral,  for  bis  majesty,  iu  order  that  the  quea- 
tii»n  may  be  tried. 

Tbe  special  verdict  states  Grenada  to  have 
been  conquered  by  the  BritiHli  arms  from  the 
French  king  on  the  7ih  of  February,  1769  ; 
and  that  the  island  of  Grenada  was  ceded  by 
capitulation;  and  that  the 'capitulation  u|ion 
which  the>  surrendered,  was  oy  leference  to 
the  capitnlation  upon  which  the  island  of 
Marti oioo  had  been  surrendered. 

The  special  vfrdict  tii(*n  suie^  some  articles 
of  that  capitulation,  partit^uUry  the  fifth, 
which  graota  that  Martinioo  ahatl  he  governed 
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by  its  own  Uwb  till  bit  miyefty't  pktsiire  be 
known. 

CootinoMice  of  property,  religion,  honoan, 
privilegef,  4od  exempdont,  is  demsnded. 
They  are  referred  to  the  article  last  stated  for 
answer,  which  is,  thai  the  inhabitants,  bein^ 
subjects  of  Great  Britain,  will  enjoy  their  pro- 
perty and  the  same  prifileges,  derived  rrom 
their  subjeclion,  as  in  bis  majesty's  other 
islands. 

Eighth  article,  that  they  shall  be  subject 
only  to  the  capitation  tax  imposed  by  bis  ma* 
jesiy  the  king  of  France,  cxpences  of  justice 
and  public  government  to  be  paid  out  of  the 
kiofir>8  domain. 

Referred  to  the  7th  article,  which  states  the 
role — and  refers  to  the  duties  paid  by  the  inha- 
bitants of  the  Leeward  islands. 

The  next  iostruroent  is  the  treaty  of  peace 
the  10th  of  February  1763,  which  states  the 
cession,  and  other  articles  not  material. 

The  next  and  material  instrument  which 
thev  slate  is  a  proclamation  under  the  great 
seal,  the  7ih  of  October  1763,  reciting  thus : 

*  Whereas  it  will  greatly  contribute  to  the 

*  settling  of  our  said  islands,  of  which  Grenada 

*  is  one,  that  they  be  informed  of  our  love  and 
'  paternal  care  for  the  liberties  and  rights  of 

*  those  who  are  or  shall  be  inhabitants  thereof ; 
'  ue  have  thought  fit  to  publish  and  declare  by 

<  this  our  proclamation,  that  we  have  by  our  let- 

*  t«!rs  patent  under  our  great  seal  of  Great  Bri- 

<  tain,  H hereby  our  said  governments  are  con- 

*  stituted,  given  express  power  and  direction  to 

*  our  governors  of  our  said  colonies  respectively, 

*  that,  so  soon  as  the  state  snd  circumstances 

*  of  ibe  said  colonies  will  admit  thereof,  they 

<  shall,  with  the  advice  and  consent  of  our  said 

*  council,  call  and  summon  general  assembhes, 

<  in  such  manner  and  form  as  is  used  in  the 

*  other  colonics  under  our  immediate  govern- 

<  ment.  And  we  have  also  given  power  to  the 
<said  governors,  with  the  advice  and  consent 

*  of  our  said  council  ami  assembly  of  represen- 
*■  tatives  as  aforesaid,  to  make,  constitute  and 

<  ordain  laws,  staiutes  and  oidioaoces  for  the 

*  public  peace,  welfare  and  good  government  of 

*  our  said  colonies  and  the  inhabitants  thereof, 

*  as  near  as  may  be  agreeable  to  the  laws  of 

<  England,  and  under  such  regulations  and  re- 

<  striciions  as  are  used  in  our  other  colonies.' 

Then  follow  letters  patent  under  the  great 
seat,  or  rather  a  proclamation  of  the  26th  of 
llarcti  1764,  thereby  the  king  recites,  that  he 
had  ordered  a  survey  and  division  of  the  ceded 
islands,  as  an  invitation  to  all  purchasers  to 
come  and  purchase  upon  certaiu  terms  aud  con- 
ditions specified  in  the  proclamation. 

The  next  instrument  stated  in  the  verdict, 
letters  patent  on  the  9th  of  April  1764,  gives 
commission  and  authority  to  Robert  Melville, 
esq.  appointed  governor  of  this  island  of  Gre- 
nada, to  summon  assemblies  as  soon  as  the 
situation  and  circumstances  of  the  island  would 
admit ;  and  to  make  laws  iu  all  the  usual  forms, 
with  reference  to  the  other  plantations  where 
assemblies  arc  established. 
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Tht  governor  arrived  in  Grenada  the  14th 
of  December  1764 ;  before  the  end  of  1765| 
particular  day  not  stated,  the  assemblies  actn- 
ally  met :  but  before  the  arrival  of  the  governor 
in  Grenada,  indeed  before  his  commission,  and 
before  his  departure  from  London,  there  is  an- 
other instrument  upon  the  validity  of  which  the 
whole  turns. 

Letters  patent  under  the  great  seal,  bearing 
date  the  30th  of  July  1764,  reciting  that  ia 
Barbadoes,  and  all  other  of  the  British  Lee- 
ward islands,  a  duty  of  four  and  a  half  per 
centt  is  paid  upon  goods  exported ;  and  re- 
citing farther : 

'  Whereas  it  is  conrenient  and  expedient^ 
'  and  of  great  importance  to  our  other  sugar 

*  colonies,  that  the  like  duties  should  take 
'  place  in  Grenada ;  we  do  hereby,  by  virtue  of 
'  our  authority  and  prerogative  roval,  ordais 

*  that  an  impost  of  four  and  a  half  per  cent. 

*  in  specie  shall,  from  and  af\erthe  S9lh  day  of 
<  September  next,  be  raised  and  paid  to  us,  our 

*  heirs  and  successors,  for  and  upon  all  dead 
'  commodities  of  the  growth  or  produce  of  oar 

*  said  island  of  Grenada  that  shall  he  shipped 

*  offfropi  the  same,  iu  lieu  of  all  customs  and 
'  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  sud 

*  island,  under  the  authority  of  his  most  Cbrit* 

*  tian  majesty,  and  that  the  same  shall  beool* 

*  lected :'  then  it  goes  on  with  reference  to  the 
island  of  Barbadoes  and  the  other  Leeward 
islands. 

The  jury  find  that  in  fact  such  duty  of  foot 
and  a  half  per  cent,  js  paid  to  his  majesty  in 
all  the  British  Leeward  islands. 

And  they  find  several  acts  of  assembly  which 
are  relative  to  the  state  of  the  several  islands, 
and  which  I  shall  not  state,  as  they  are 
public,  and  every  gentleman  may  have  acoead 
to  them. 

These  letters  patent  of  the  20lh  of  July 
1761,  with  what  1  stated  in  the  opening,  are 
all  that  is  material  in  this  special  verdict. 

Upon  the  whole  of  the  case  this  general 
question  arises,  being  the  substance  of  what  it 
submitted  to  the  Court  by  the  verdict :  '*  Whe- 
ther these  letters  patent  of  the  30th  of  July 
1764,  are  good  and  valid  to  abrogate  the  French 
duties,  and  in  lieu  thereof  to  impose  this  duty 
of  four  and  a  half  per  cent.*'  which  is  paid  by 
all  the  Leeward  islands  subject  to  his  majesty. 

That  the  letters  are  void  has  been  contended 
at  the  bar,  upon  two  points. 

1st,  That  although  they  had  been  made 
before  the  proclamation,  the  king  by  his  pre- 
rogative could  not  have  imposed  them. 

2dly,  That,  although  the  king  had  sufficient 
authority  before  the  20th  of  July  1764,  he  had 
divested  himself  of  that  authority  by  the  procla- 
mation. 

A  great  deal  has  been  said  and  anthoritiea 
cited — relative  to  propositions  in  which  both 
sides  exactly  agree,  or  which  are  too  clear  to 
be  denied.  The  stating  of  these  will  lead  ni 
to  the  solution  of  the  first  point. 

1st,   A  country  conquered  by  the  British 
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armi  liecomefl  a  domiaioo  of  the  kine  in  riKht 
ot*  his  crown,  and  iheret'ore  necessarily  siibjecl 
to  (he  lejfitlatif e  power  of  the  parhamciit  of 
Great  Britain. 

Stllv,  The  conquered   inhabitaola  once  re 
ceif  ed  into  the  conqueror's  protection  U'come 
■ubjects ;  and  are  universally  to  be  considered 
in  that  light,  not  as  enemies  or  aliens. 

ddly,  Articles  of  capitulation  upon  which  the 
conquest  is  surrendered,  and  treaties  uf  peace 
by  which  it  is  ceded,  are  sacred  and  inviolable, 
according  to  their  true  intent. 

4ih1y,  The  law  and  legislation  of  every  do- 
minion equally  affects  all  i>ersons  and  projiertv 
within  the  limits  thereof,  and  is  the  true  rufe 
for  the  decision  of  all  quejttions  which  arise 
there  :  whoever  purchases,  sues  or  lives  there, 
pots  himself  under  tlie  laws  of  the  place,  and 
m  the  situation  of  its  inhabitanls.  An  Knglish- 
man  in  Blinorca  or  the  isle  of  Man,  or  the 
plantations,  has  do  distinct  right  from  the  na- 
tives while  he  continues  there. 

5th ly,  Laws  of  a  conquered  country  con- 
tinue until  they  are  altered  bv  the  conqueror. 
The  justice  and  antii|uity  of  this  maxim  is  un- 
eonvertible  ;  and  the  absuni  exceptiife  as  to 
pagans,  in  Calvin's  case,  shews  the  universa- 
ntjr  of  the  maxim.  The  exception  could  not 
exist  before  the  Christian  lera,  and  in  all  pro- 
bability arose  from  the  mad  enthasiasm  of  the 
cnuades. — In  the  present  case  the  capitulation 
expressly  provides  and  agrees,  that  they  shall 
continue  to  be  governed  by  their  present  laws, 
aatil  his  migesty's  fdeasure  be  further  known. 

tfthly,  If  the  kin||;  has  power  (and,  when  I  say 
the  king,  I  mean  in  this  case  to  be  understofxl 
*■  without  Goncurreoce  of  parliament")  to  make 
Mw  laws  for  a  conquered  country,  this  being  a 
poller  tcibordinate  to  his  own  authority,  as  a 
pert  of  the  topreme  legislature  in  parliament. 
Be  ceo  mate  uoiie  which  are  contrary  to  fun- 
damental principles ;  none  excepting  from  the 
laws  of  trade  or  authority  of  parliament,  or 
privileges  ezcliistve  of  hit  other  subjects. 

Tbe^  present  proclamation  is  an  act  of  this 
■nbordioate  Icffialative  power :  if  made  before 
the  1 1th  October  1763,  it  would  have  been 
Vude  on  the  most  reasonable  and  equitable 
groonds;  putting  the  island  of  Grenada  on  the 
■ame  footing  as  the  other  islands. 

If  Grenada  paid  more  duties,  the  injury 
woold  have  been  to  her :  if  less,  to  the  other 
Uands. 

It  would  have  been  carrying  the  capitulation 
falls  execulioa,  which  gave  hopes,  if  any  new 
4ntiea  more  were  laid  on,  tbeir  condition  would 
be  the  same  as  that  of  the  other  Leeward 

The  only  question  which  remains  then  is, 
whether  tlie  king  had  power  after  the  4th  of 
February  1703,  of  himself,  to  impose  this  duty. 
TBkia|[  these  propositions  to  be  granted,  he 
a  legislative  power  over  a  oooquered  coun- 
Homed  to  bim  by  the  oonsiitutioo,  and 
wdimte  to  the  constitutktn  and  parliament; 
•^ovrer  to  grant  or  refuse  capitulation. 
lefiiiH,  aad  putt  to  the  Bwocil  or  extir- 


pates the  inhabitants  of  a  country,  obtaining  it 
by  conquest,  the  lands  are  his ;  and  if  he  planta 
a  colony  I  the  new  settlers  share  the  land  be- 
tween tiiein,  suliject  to  the  prerogative  of  the 
conqueror.*  It  he  receives  theni  into  obedi* 
ence  and  grants  them  property,  he  has  power 
to  fix  a  tax.  He  is  intrusted  with  the  terms  of 
niakiii«;  {leace  at  his  discretion ;  and  he  may 
retain  the  conquest  or  yield  it  up,  on  such  con- 
dition as  heshull  think  fit  to  agree. 

This  is  not  a  matter  of  disputed  right ;  it 
has  hitherto  been  uncontroverted  that  the  king 
may  chaot^e  part  or  all  of  the  political  form  of 
govrruinent  over  a  conquered  dominion. 

To  ^  into  the  hiktory  of  conquests  made  by 
the  crown  of  England.  The  alteration  of  the 
laws  of  Ireland,  has  been  much  diacussed  hy 
the  lawyers  and  writers  of  great  fame.  No 
roan  ever  said  the  change  was  made  by  the 
parliament ;  no  man,  unless  perhaps  Mr.  Mo- 
lyiieux,  ever  said  the  king  could  nut  do  it. 

The  fact,  in  truth,  af\er  all  the  researches 
that  could  be  made,  comes  out  clearly  to  be  as 
laid  down  by  lord  chief  justice  Vauirhan. 

'*  Ireland  received  the  laws  of  kugland  by 
the  charters  and  command  of  11.  2,  king  John, 
H.  3,  and  he  adds,  ftcc.  to  take  in  Edward,  and 
the  successors  of  the  princes  named.  That 
the  charter  12  king  John,  was  by  assent  of 
parliament  in  Ireland,  he  shews  clearly  to  be 
a  mistake.  Whenever  a  parliament  was  railed 
in  Ireland,  that  change  in  their  constitution 
was  without  an  act  of  parliament  in  England, 
and  therefore  must  have  been  derived  from 
the  king." 

Mr.  Barrington  is  well  warranted.  The 
13th  of  Edward  Isl,  called  the  statute  of  Wales, 
is  certainly  no  more  than  a  regulation  made  by 
the  king  as  conqueror,  for  the  government  of 
the  country,  which,  the  preamble  vnys,  was 
then  totally  subdued;  and,  however  tor  pur- 
poses of  policy  he  might  think  fit  to  claim  it  as 
a  fief,  appertaining  to  the  realm  of  England, 
he  coulu  never  think  himself  entitled  to  make 
laws  without  assent  of  parliament,  to  bind  the 
subjects  of  any  part  of  the  realm.  Therefore, 
as  he  did  make  laws  for  Wales  without  assent 
of  parliament,  the  clear  consequence  is,  he 
^verned  it  as  a  conquest :  which  was  his  title 
in  fact,  and  the  feodal  rii^ht  but  a  fiction. 

Berwick,  after  the  conquest  of  it,  was  go« 
veme<i  by  charters  from  the  crown,  till  the 
reign  of  James  the  1st,  without  interposition  of 
parliament. 

Whatever  changes  were  madi*  in  the  laws  of 
Gascony,  Guyenne  and  Calais,  must  have  been 
under  tiie  king's  authority  ;  if  by  act  of  par- 

*  **  These  words  aeem  to  mean,  that  the 
king's  legifllaiiie  autliorit)  over  these  new  set- 
tlers, is  «ierivcd  from  the  circiinisiBOce  of  his 
having  granted  them  their  land;* ;  though,  still, 
the  laat  words  *  suhjert  to  the  prentgstiveof  the 
conqueror'  seem  very  obscure,  fcince  the  whole 
matter  iu  cjuestion  is  to  know  what  is  the  pre- 
rogative of  the  conqueror."    S  Caoadian  Free* 
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liameotf  Ibtt  act  would  be  ezteot ;  for  ihey 
were  oooquered  in  the  reign  of  kin^  Edward 
the  3d ;  and  all  the  acta  from  that  reign  to  the 
preaent  time  are  eitant ;  and  in  aooM  acta  of 
parliament  there  are  commercial  regolatiooa, 
relative  to  each  of  the  conqneata  which  I 
hafe  named;  none  making  any  change  in 
their  constit'ution^nd  lawa. 

Yet  aa  to  Calais,  there  was  a  great  change 
made  in  their  constitution :  for  they  were  sum- 
moned by  writ  to  sent  borgessea  to  the  English 
Kriiament ;  and,  as  this  waa  not  by  act  of  par- 
ment,  it  must  have  been  by  the  aole  act  of 
the  king. 

With  regard  to  the  inhabitants,  their  property 
and  trade,  at  Gibraltar,  the  king,  ever  aince 
that  conquest,  has  from  time  to  time  made 
orders  and  regulations  suitable  to  the  condition 
of  those  who  live,  trade,  or  enjoy  property  in  a 
garrison  town. 

Mr.  Attorney  General  has  aUuded  to  a  Ta- 
riety  of  instances,  several  within  these  twenty 
3[ears,  in  which  the  king  has  exercised  legisla- 
tion over  fiflioorca.  In  Uinorca  it  has  ap- 
peared lately,  that  there  are  and  have  been  lor 
years  back  a  great  many  inhabitants  of  worth, 
and  a  great  trade  carried  on. 

If  the  king  doea  it  there  as  coming  in  the 
place  of  the  king  of  Spain,  because  their  old 
constitution  continues  (which  by  the  by  is  ano- 
ther proof  that  the  constitution  of  England  does 
not  necessarily  follow  a  conquest  by  the  king 
of  £nj(laod)  the  same  argument  applies  here ; 
for  before  the  7th  of  October,  1763,  the  consti- 
tution of  Grenada  continued,  and  the  king  atood 
in  the  place  of  their  former  sovereign. 

After  the  conquest  of  New  York,  in  which 
most  of  the  old  Dutch  inhabitants  remained, 
kiug  Charles  the  9d  changed  their  constitution 
and  political  form  of  government,  and  granted 
it  10  the  duke  of  York,  to  hold  from  bis  crown 
under  ail  the  regulations  contained  iu  the  let- 
ters patent. 

It  is  not  to  be  wondered  that  an  adjudged 
case  in  point  is  not  to  be  found  ;  no  dispute 
erer  was  started  before  upon  the  king's  legis- 
lative right  over  a  conquest :  it  never  was  de- 
nied in  a  court  of  Uw  or  equity  in  Westmin- 
ater-hall,  never  was  questioned  m  parliament. 

Lord  Coke*s  report  of  the  arguments  and 
resolutions  of  the  judges  in  Calvin's  case  lays 
it  down  as  clear.  (And  that  strange  extraju- 
dicial opinion,  as  io  a  conquest  from  a  pagan 
country,  will  not  make  reason  not  to  be  reason, 
and  law  not  to  be  law,  as  to  the  rest.)  And  the 
book  says,  that  if  a  king— I  omit  the  distinc- 
tion between  a  Christian  and  infidel  kingdom, 
which  as  to  this  purpose  is  wholly  groundless, 
•nd  most  deservedly  exploded — "  If  a  king 
eome  to  a  kingdom  by  oonqoest,  be  may,  at 
bis  pleasure,  alter  and  change  the  laws  of  that 
kingdom  ;  but,  until  he  doth  make  an  altera- 
tion, the  ancient  laws  of  that  kingdom  remain : 
but  if  a  king  hath  a  kingilom  by  descent,  there, 
•eeing  by  the  laws  of  the  kingdom  be  doth  in- 
berit  the  kingdom,  he  cannot  change  tha  lawa 
•C  hinacif  without  cameiit  ^  pariiaoaant 


Sainly  apeaking  of  hia  own  country  whers 
re  is  a  parliament.) 
**  Also,  if  a  king  hath  a  kingdom  hr  con* 

2ueal,  aa  king  Henry  the  Sid  had  Ireland,  after 
ing  John  had  given  to  them,  being  under  hIa 
obedience  and  aubjection,  the  laws  of  England 
for  the  ^vernment  of  their  native  country,  no 
succeedmg  king  could  alter  the  same  without 
parliament.  Which  is  very  just,  and  it  ne- 
cessarily includes  that  king  John  bimaelf 
could  not  alter  the  grant  of  the  lawa  of  Eng- 
land." 

Besides  this,  the  authority  of  two  |preat 
namea  haa  been  dted,  who  took  the  propoaitiun 
for  granted.  And  though  opiniona  of  ooonaely 
whether  acting  officially  in  a  public  charge  or 
in  private,  are  not  properiy  authority  to  tound 
a  decision,  yet  I  cite  them ; — not  to  establiab 
io  clear  a  point,  but  to  shew  that  when  it  haa 
been  matter  of  legal  enquiry  the  answer  it  baa 
received,  by  gentlemen  of  eminent  charadar 
and  abilities  in  the  profeasion,  has  been  ianni*- 
diatean^  without  hesitation^  and  conformaUa 
to  theae  principlea. 

In  1739,  the  aaaembly  of  Jamaica  refosiijg 
the  ufliial  auppliea,  it  waa  referred  to  air  Philip 
Yorke  and  sir  Clement  Wearg,  what  waa  to 
be  dona  iC  they  shooM  persist  in  their  refusal. 

Their  answer  ia—*<  that,  if  Jaooaica  waaadU 
to  be  considered  as  a  conquered  country,  the 
king  had  a  right  to  lay  taxes  upon  the  inhabi- 
tants ;  but,  if  it  was  to  be  considered  in  the 
same  light  as  the  other  colonies,  no  tax  could 
be  impMod  upon  the  inhabitants,  but  by  so  as- 
semblv  of  the  island,  or  by  an  act  of  parlia- 
ment.'' 

The  distinction  in  law  between  a  conquered 
country  and  a  colony  they  held  to  be  clear  aad 
indisputable;  whether,  as  to  the  case  before 
them  of  Jamaica,  that  island  remained  a  con- 
quest or  was  made  a  colony,  they  had  not 
examined. 

I  have,  upon  former  occasions,  traced  the 
constitution  of  Jamaica  as  far  as  tliere  are 
books  or  papers  in  the  offices :  I  cannot  find 
that  any  Spaniard  remained  upon  the  island  ao 
late  as  the  Restoration ;  if  any,  they  were  few. 
A  gentleman,  to  whom  I  put  the  questioBi  on 
one  of  the  arguments  in  this  cause,  said  ba 
knew  of  no  Spanish  slave  of  the  white  inhabi* 
tanta  of  Jamaica;  but  there  were  amongst  tba 
negroes.* 

The  king,  I  mean  Charies  the  second,  sftcr 
the  Rei^toration  invited  aettlers  by  proclaroatkm, 
promiaing  them  his  protection.  He  appointed 
at  first  a  governor  and  council  only  ;  after- 
warda  he  granted  ji  commission  to  the  got emoff 
to  can  an  aasembly . 

The  constitution  of  every  province  imme- 
diately under  the  king  has  arisen  in  tha  anma 
manner ;  not  by  the  granta,  but  by  the  com- 
mission subsequent  to  call  an  afweflj^bly.  And 
therefore,  all  the  Spaniarda  havinaf:.  left  |ha 


•p^iw^r^? 


■i      I  '!■■ 


*  Upon  thb  subject  see  Edwards'*  History 
of  the  West  Indies,  book  9,  chap.  9,  m^Jim, 
cbap.  3,T0L  1»  pp.  168, 169, 16a. 
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hluKl,  or  htTinir  been  killed  or  dri? «i  out  of 
it,  the  first  setiliunf  ^^*  l>y  •»  BnglUh  cokray, 
who  uDcter  the  tuthorily  of  the  kiog  planted  a 
▼acftnt  island,  belonj^ing  to  him  io  right  of  his 
crown. 

The  like  is  the  case  of  the  islands  of  8l. 
Hilena  and  St.  John,  mentioned  by  Mr. 
Attorney-General. 

A  maxim  of  constitutional  law  with  all  tl«e 
Jndires  in  Calvin's  caxe,  and  two  such  men  in 
modern  times  as  sir  Philip  Yorke  and  sir  Cle- 
ment Wears:,*  1  take  it  for  granted,  will  acquire 
tome  authoritv,  even  if  there  were  any  thini; 
which  otherwise  tu&de  it  doubtful ;  but  on  the 
contrary  nol)ook,  no  saying  of  a^judfre,  no  not 

Cfen  on  opinion  of  any  counsel  public  or  pri-     himself  and  |ile«li;es  his  word.     "  Whereat  it 
▼tte,  has  been  cited  ;  no  insUnce  is  to  be  found     will  gi-c'atly  coiilribiite  to  the  speedy  settling 


in  as?  perk)d  ofoor  history  where  it  was  er er 
i|UMtioned. 

The  connsel  for  the  plaintiff  uniloubtedly  la- 
bonred  this  point  from  a  diffidence  what  might 
be  o«r  opinion  on  the  second. 

But  upon  full  considenition  we  are  all  of 
opinion  that  before  the  20(h  of  July,  1764,  the 
kiiii^  had  precluded  himself  from  an  ezercis>e 
of  the  legiiilatife  antlioritv  by  virtue  of  his  pre- 
rofriitive,  which  he  had  before  over  the  island 
of  Grenada. 

The  first  and  material  instrument  is  the  prtN 
clamatton  of  the  7th  of  October  1763.  See 
what  it  is  that  the  king  says,  and  with  what 
view  he  says  it ;  how  and  to  what  he  engages 


*  '*  Frenehman,  The  opinion  of  sir  Philip 
Yorke  and  sir  Clement  Wearg,  must  indeed  be 
allowed  to  be  an  authority  in  point  to  the  ques- 
tion; because  those  two  learned  gentlemen 
aeem  to  have  meant  to  ascribe  to  the  crown  the 
aame  perfect  and  permaneut  sort  of  legislative 
anthonty  over  Jamaica,  in  case  it  was  still  to 
be  considered  as  a  conquered  country,  as  lord 
Mansfield  has  ascribed  to  it  with  respect  to  the 
bland  of  Grenada  before  the  proclamation  of 
October,  1763 :  but  yet  I  cannot  think  it  a  rery 
respectable  authority,  notwithstanding  the 
great  learning  and  eminence  of  those  gentle- 
men; partly,  because  it  seems  to  have  been 
rather  a  hasty  opinion,  upon  which  they  had 
bestowed  very  little  consideration,  since  they 
did  not  take  the  pains  to  enquire  whether  Ja- 
maica was  to  be  still  considered  as  a  conquered 
coontry,  or  whether,  by  events  subsequent  to 
the  conquest  of  it,  it  was  become  a  colony ;  and 
partly,  because  it  may  well  be  supposed  that 
parsons  who  serve  the  crown  in  the  offices  of 
attorney  and  solicitor  general,  have,  in  all 
doubtful  matters  relating  to  the  royal  preroga- 
tive, a  bias  on  their  minds  in  favour  of  it. 

"  Engliihman,  Persons  iu  their  then  situa- 
tions must  always  be  liable  to  the  suspicion  of 
inclining  a  little  to  favour  the.  prerogative  of 
the  crowu:  and,  as  you  well  observe«l,  this 
opinion  of  theirs  seems  to  have  been  given  very 
nastily  and  with  very  little  attention  to  the  sub- 
ject, since  they  did  not  take  care  to  inform 
themselves  concerning  the  then  present  condi- 
tion of  Jamaica,  so  as  to  determine  whether  it 
ought  to  be  considered  as  a  conquest  or  a 
eofony,  though  this  was  absolutely  necessary 
to  make  their  opinion  of  any  use  to  the  minis- 
ters of  state  who  had  consulted  them.  It  must, 
iMjwever,  be  confessed  that,  crude  and  hafty  as 
this  opinion  seems  to  have  been,  it  serves  to 
alMw  that  those  two  great  lawyers  had  a  gene- 
tal,  loose,  floating,  idea  of  the  king's  being  the 
alialale  legislstor  of  all  countries  acquired  by 
oominest,  which,  (as  I  observed  to  you  in  the 

anning  of  our  conversation,)  was  an  opinion 
bad  been  adopted  by  a  great  many  private 
era,  tliengh  1  never  couM  see  any  founda- 
*  it."    Caoadiaa  Fraeholder,  Dial.  9, 


our  said  new  i^vemments,  that  our  loving  sub- 
jects should  be  iof'trmed  of  our  paternal  care 
for  the  security  of  the  liberties  and  propertiea 
of  those  who  are  and  shall  become  inhabitanta 
thereof;  we  have  thought  6t  to  publish  and 
decUre  by  this  our  prodamatton,  that  we  have 
in  the  letters  patent  under  our  great  seal  of 
GrenI  Britain,  by  which  the  said  governments 
are  cousiitute<l,  given  expreas  power  and  direc* 
tioo  to  our  irovemora  of  our  said  colonies  re- 
s|»ectively,  that,  so  soon  as  the  state  and  cir- 
cumstances of  our  said  colonies  will  admit 
thereof,  they  shall,  with  the  advice  and  con* 
sent  of  the  members  of  our  council,  summon 
and  call  ifeneral  assemblies"  (and  then  follow 
the  directions  for  that  pur|iose.)  And  to  what 
end  ?  **  To  make,  constitute  and  ordain  laws» 
statutes,  and  ordinanci-s,  for  the  public  peace^ 
welfare  and  go<Ml  of  our  said  colonies  (of  which 
this  of  Grenada  is  one)  ami  of  the  people  and 
inhabitants  thereof,  as  near  as  may  lie  agreea- 
ble to  the  laws  of  England.*' 

With  what  view  is  the  pntmise  reciting  the 
commission  actually  gi«en  ?  To  invite  settlers  ; 
to  invite  subjects.  Why  ?  The  reason  ia 
given.  They  may  think  their  liberties  and 
properties  more  secure  when  they  have  a  legis- 
lative assembly.  The  governor  and  council 
depending  on  the  king  he  can  recall  them  at 
pleasure,  and  give  a  new  frame  to  the  consti- 
tution ;  but  not  so  of  the  other  which  has  a  ne- 
gative on  tlHMe  |»artB  of  the  legislature  which 
depend  on  the  king. 

Therefore  that  assurance  is  given  them  for 
the  security  of  their  liberties  and  pro|»erties, 
snd  with  a  view  to  iniite  them  to  go  and  settle 
there  afler  this  proclamation  that  assured  them 
of  the  constitution  under  which  they  were  to 
live. 

The  next  act  is  of  the  96th  of  March  1764« 
which,  the  constitution  having  been  estaldished 
by  proclamation,  invites  further,  such  as  shall 
be  disposed  to  come  and  purchase,  to  hve  under 
the  constitution.  It  states  certain  terms  and 
conditions  on  which  the  allotments  were  to  be 
taken,  established  with  a  view  to  permanent 
colonisatk>n  and  the  enorease  and  cultivation  of 
the  new  settlement 

In  farther  confinnatuNi,  on  the  99th  of  April 
1764^  thfco  moDthf  bafaa  the  impoat  in  qneo^ 
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tion  was  impouJ,  there  b  an  iotm)  commit- 
■ioD  lo  gavenot  HetTille,  to  call  an  uaembly 
af  Boon  ai  the  «lale  and  circaamtanee*  of  the 
{■land  ahoalil  admit. — Vou  will  abaerre  in  the 
proclamation  there  ia  no  legiitalare  referred  10 
Ite  «xetci*ed  by  the  kiag,  or  by  the  gormior 
and  council  under  hii  authority,  or  io  aoj  other 
method  or  manner  until  tlieaBKinblyahooldbe 
called :  the  promiae  import*  the  contrary ;  lor 


.  I  upoa  II, 
((rhich  perhaps  it  may  be  aoroewhat  aifficoll 
lo  porane  tliron^h  all  the  caiea  to  wbidi  it 
maj  be  appllad)  it  apparently  contidera  lawa 
then  in  beinfr  in  the  inand,  and  to  be  admini** 
lereil  bj  coart*  of  justice;  not  an  interpoiition 
of  legislative  aathoritj  between  the  time  of  the 
promise  and  of  oalling  the  assembly. 

ft  doea  cot  appear  trom  the  specif  verdict 
when  the  first  assembly  naa  calle<1 ;  it  must 
have  been  In  about  a  year  at  fartheal  from  the 
s;oTemoT*a  arrival,  for  the  jury  find  ha  arrived 
in  December  ITMt  and  that  an  asseuUy  was 
heM  about  the  latter  end  of  the  year  1T0&. 
80  that  there  appears  to  have  been  nothing  in 
the  eute  and  circiimataDeea  oT the  ishud  to  pre- 
vent calling  an  assenbly. 

We  therefore  Ihiokby  the  tiro  proclamationB 
and  the  coramiuion  to  pivemnr  Helville,  the 
kins;  had  immediately  and  Irrwocablv  [[ranted 
to  all  who  (lid  or  should  inhabit,  or  wno  had  of 
abould  have  pn^rty  in  the  island  of  Grenada 
— in  general  10  all  whom  it  should  cooeem>' 
that  tba  subonUoate  legislalion  over  the  island 
•boold  be  exercised  b;^  (he  asaemUy  with  the 
goTcmor  and  counrjl,  in  like  manner  aa  in  the 
other  provinces  under  the  king. 

And  therefore,  tboogh  the  right  of  (he  king 
to  have  levied  taxes  on  a  conquered  country, 
Btib|ect  to  biro  in  right  nf  his  crown,  was  good, 
Mio  the  duly  reasonable,  equitable  and  expe- 
dient, and  accoriling  lo  the  finding  of  (he  ver- 
dict paid  in  Barhadoea,  and  all  the  olfaer  Lee- 
ward islsnils;  yet  by  the  inadverlency  of  the 
king's  servants  in  the  order  in  which  the  se- 
veral instrumenis  passed  the  office,  (for  the  pa- 
tent of  the  aoih  of  July  1764,  for  raising  the 
impost  slated,  should  have  been  Bnl)  the  order 
is  inverted,  and  the  hut  we  think  contrary  lo 
■od  a  violation  of  the  first;   and  Iberafore 


*  "  The  letters  patent  impONn^  the  dnty  of 
fMr  and  a  half  percent  were  puUished  in  July 
tttH;  and  ihe  commission  of  governor  Helvilje 
to  be  captain  general  and  governor  in  chief  of 
the  island  (whereby  among  other  tbintn  he  wai 
impowered  to  aummon  an  assembly  oflhafree- 
bnliters  and  planter*  of  il),  had  pasoed  Ihe  great 
•eal  in  the  preceding  monlh  of  Apvl  of  the 
aameyesrlTM)  but  Ihe  flrst  sssembly  of  the 
proTioce  did  not  meet  till  aboal  Deoeoiber 
]7<3,  that  is  till  near  a  year  and  a  half  after 
tho  iaauing  of  the  letlen  patent,  ibat  impoaed 
Ike  said  duty  of  four  and  a  half  jpor  oent,  ~  * 
more  Iban  two  yeara  after  tbo  pabKoalioa  a 
pradamation  of  Ootobtf  1709,  whioli  pn>- 
mmt  tba  pwfte  rf  Owb»J>  «  gtnmmml  hj 
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How  proper  soever  Ihe  thing  may  be  ww 
pectiog  (be  object  of  these  Iclten  patent,  it  can 
only  now  be  doDe(io  uae  Ihe  wonbof  sirRiilip 
Yorke  and  rir  Clement  Wearg)  "  by  ao  Ml  of 
■vrmbly  of  the  island,  or  by  the  parlianMnl  of 
Great  Britain."  "^ 

TheconaeqneoceisJndgmeBlfbrthePtuBliA 

[Note.  I  have  here  again  the  pleoanre  of  1^ 
turning  my  thsnks  to  Hr.  Alleyno,  by  wbosa  i 
have  Man  favoured  with  tbeoopy  of  tbeSpeoal 
Verdict  in  this  reourkablo  cause.  I  have  alw 
used  aenw  materials  largdy  with  which  I  havs 
been  obli^  in  IhefintiTay'a  argumeot;  tb« 
crowd  beiug  (ben  so  great  that  I  was  biodered 

'  Jting  notes  of  my  own ;  and  for  (be  saow 
m  1  have  used  the  libertjr  in  the  judgmenl 
of  supplying  what  I  fiiund  imperfect  or  mia- 
taken  m  my  own  note*  in  several  plaeos,  fiom 
a  printed  nolo  of  it  which  has  been  pnUWicdi 
and  correotins  that  in  some  placca  wberc  t 
'wod  It  miaiaken.] 

{^UtTtendttkeCMeurtperlidhyLaffi.'] 


In  the  report  of  Rex  s.  SatAnel  Tangbit^ 
4  Burr.  1404,  apoa  a  qoealioa  wbaibtr  lbs 
•Ulutea  19  R.  9,  e.  a,  and  5  aud  fl  Edw.  tf, «, 
16,  extended  lo  JaoMica,  lord  HansSeld  aan. 


*'  If  Jamaica  vraa  oonsldsrcd  aa  a  eonqoeit^ 
they  would  retain  their  oM  law*,  till  dw  eoi»- 
queror  had  thought  fit  lo  alter  thm.  If  il  ii 
coosidored  u  a  colony,  (which  h  ought  lo  bc^ 
the  old  inbabilaola  having  left  Ihe  idaod)  Umb 
these  statolea  aro  positive  regolaiiona  of  poKoo^ 
not  adapted  to  the  cirenmstaiiesa  of  a  new  eO' 
■any ;  and  therefore  no  part  of  that  law  of 
Ei^land,  which  eviry  colony  from  neoesaitj 
is  supposed  lo  carry  with  Ifaem  at  their  fini 
plantation." 


an  BBSembly,  not  immediately,  bnl  a*  toon  as 
the  situation  and  circomaiance*  of  the  aaid 
new govemraenif  would  admittbereof.  Hei«i 
therefore,  was  an  interval  of  more  than  twv 
yean  after  the  poUiotioo  of  the  proclama- 
tion of  Oclober  1769,  before  the  assembly  of 
Grenada  met ;  during  which,  according  lo  yonr 
war  of  reasoning,  (he  Iflng  was  not  precluded 
bynisproclamatiDoaf  Ociuber  1T03,  from  ex- 
ercising his  legbilaiive  authority  in  Ihe  islaod  of 
Grenada,  iu  the  same  manner  as  before  the  uU 
proclamation  was  made,  suppoainr  be  had  be- 
fore thai  act  bern  leeal'y  possessed  of  such  au- 
tbnrilv  ;  and  in  iheformerhalfof  this  interval, 
namely  in  July  1761,  hi*  majesty  did  esercisa 
this' legislative  authority  by  tasuiog  lha*a  let- 
ter* patent  which  imposed  the  said  duly  of 
fbnr  and  a  half  per  ceau  These  leit«r*  patent 
therefore,  according  to  your  doctrine,  must  liavo 
bam  legal  when  they  were  issonl  if  ih<>y  wonM 
have  bcM  so  before  Ihe  said  proolamaiioo  of 
October  1703."  9  Canad.  FreehoMar,  p.  911. 
Seedba  the  paaaages  immadiUalj  triii<hg 
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Mr.  Edwards  (Hist  of  the  West  India,  book 
S,  chap.  9.)  gives  9l  brief  acoouot  of  tbia  caac 
ef  Campbell  v.  Hall,  to  wbicb  be  soli^Da  aoi* 
Badversiooa  oo  aome  of  tbe  moat  important 

ragea  in  lord  Manafield'a  argument.  In 
introduction  to  thoae  animadVersions,  be 
aava,  '*  it  is  imposaible,  I  tbiok,  not  to  per- 
ceive, tbroughoot  tbcae  and  otber  parti  of  tbe 
learned  judge's  argument,  a  certain  degree  of 
Mas  arising  from  tbe  unbappy  dissentions, 
wjiicb  about  that  period  broke  out  into  a  dril 
war  between  Great  Britain  and  ber  colonies : 
in  the  progress  of  which,  it  is  beKered  this  noble 
fiersoo  distinguished  himself  as  an  actire  par- 
tisan, and  a  powerful  ad? oeate  for  tbe  nnoon- 
ditional  supremacy  of  the  mother  country  .*' 


In  the  second  edition  of  his  work  be  inserted 
■I  the  end  of  that  chapter  the  fbHowing 

;  Postscript  to  tbk  Hbtort  or  Gr&nada. 

*  **  The  Arft  edition  of  thia  work  ha? ing  fallen 
into  the  bands  of  a  (rentlensao  of  discioguisbed 
abilities  and  learning,  (one  of  his  majesty's 
•erjeant's  at  law)  he  was  pleased,  at  the  au- 
thor's request,  to  communicate  bis  tbonghts 
in  wriltiig  on  the  doctrine  maintained  by  lord 
MansAeld,  concerning  the  legal  authority  of 
tbe  crown  over  conquered  coontries.  as  stated 
In  page  962  of  this  volume,  nuich  I  havegnsat 
pMasure  in  presenting  to  the  reader,  in  the  pre- 
^iae  words  in  which  they  were  given  ; 

"  The  ground  upon  wbicb  the  Court  rested 
llMir  judgment  in  the  caae  of  Grenada,  was 
clearly  aufficient  to  warrant  that  judgment, 
iveo  admitting  the  doctrine  laid  down  by 
lard  Mansfidil  oo  the  other  point  to  be  well 
ftanded  ;  hot  nothing  can  be  more  unfounded 
than  that  doctrine  :—erery  propoaition  upon 
which  it  18  made  lo  rest,  is  a  fallacy.  I  deny 
thai  the  king  (at  least  since  the  constitution 
liaa  had  its  present  form)  can  *  arbitrarily 
grant  or  refuse  a  capitulation.*  The  power 
•f  granting  or  refusing  a  eapitulatioa,  in  tbe 
MM  of  a  siege  or  invaaion,  is  certainly  vested 
is  him ;  but  it  is  veated  in  him,  like  every 
dlmr  power  with  which  he  is  entrusted  by  ibe 
British  oonstitutioo,  to  be  exercised  according 
to  tbe  uaage  which  has  prevailed  in  like  cases. 
If  that  power  should  be  abuaed,  his  officers  and 
■BBistera  must  answer  to  the  public  for  their 
Miaoonduct. 

**  For  tbe  same  reason  I  deny  that  <  the 
king  can  pot  tbe  iohabitanta  of  a  conquered 
coontry  to  the  aword,  or  otherwiie  exterminate 
Uma,'  nnleaa  such  severity  be  fully  juatified 
ky  tbe  laws  of  war,  as  they  are  understood 
amongst  dviliaed  nations. 

**  But,  supposing  that  a  case  should  happen 
wherein  aoch  severity  would  be  justifiable,  I 
deny  that,  upon  the  extermination  of  the 
••emy,  the  lands  wonM  belong  to  the  king 
Irimoelf :  I  say  they  would  belong  to  the  atate ; 
and  that  they  would  be  aubjeet  not  merely  to 
the  king,  but  to  tbe  sovereign  power  which  go- 
tMM  Ibe  British  domioioos.  If  tbe  king  ic- 
ceivea  the  inhabitants  luder  bii  pmtartiaa,  «m1 


granta'tbem  their  property,  1  deny  thai  be  hm 
power  to  fix  aoch  ternsa  and  oonditiena  aa  ba 
thinks  proper ;  for  he  cannot  reaervt  to  himself, 
in  bia  inoividual  capacity,  legialativo  power 
over  tb«n :  thai  would  be  to  exdode  Ibe  au- 
thority of  tbe  British  legislature  from  the  go« 
vemment  of  a  country  aubdued  by  BHtiah 
forcea,  and  would  be  an  atlempl  to  erect  ism- 
rtttsi  in  isiperio.  One  consequence  of  Uiia 
would  be,  that  such  conquered  territory  might 
descend  to  an  heir  of  the  king  not  qualified, 
according  to  the  act  of  aetUemenI,  to  soceeed  to 
tbe  crown  of  Great  Britain.  Tbe  kfai|[  migbl 
give  it  to  a  younger  eon,  or  bestow  it  on  a 
stranger.  A  thouspnd  other  abaord  aaaaa* 
quences  might  be  pointed  out,  aa  rcaolting  firan 
snch  incongruity. 

**  1  adroit  that  the  king  (sol^eet  to  tba  re- 
sponsibility of  his  niinitlers,)  may  vieM  up  a 
conquest  or  retain  it  aa  heaees  heal.  Cut  I  deny 
for  the  reaaons  abore  hinted  at,  that  be  can 
impose  what  terms  he  pleaaca,  or  thai  be  can 
arbitrarily  change  the  law  or  political  form  of 
ita  goferoment.    I  think  he  may  agree  oiion 
the  capitulation,  that  tbe  conquered  people  snail 
continue  to  enjoy  their  ancient  reUgmo  and 
laws,  and  even  this  must  be  tub  wiodo ;   bnt  I 
deny  that  be  could,  by  bis  own  authority,  grant 
theie  things  aAer  the  capitulation  ;   for  that 
would  amount  to  an  exerctae  of  independent 
aovereigoty.     The  fallacy  of  lord  MansfieU*a 
argument,  proceeds  from  an  endeavour  to  con- 
found the  king's  civil  and  military  charactera^ 
and  to  perpetuate  in  tbe  chief  executive  aM- 
gistrate,  the  vast  powers  with  which  it  is  neees- 
ssry  to  invest  the  geueralisaimo  of  the  arsaiea, 
during  the  continuance  of  military  optratiooa. 
The  moment  theae  operationa  cease,  be  ra- 
smnes  his  civil  character,  and  in  that  character 
no  anan  will  venture  to  assert  that,  as  king^  of 
Great  Britain,  be  baa  tbe  prerogative  of  btiaf 
a  deapot  in  any  part  of  bia  dominions.    Wilb 
rsepect  to  the  caaea  of  Ireland,  Wales,  and 
Berwick,  even  taking  them  nrecieely  aa  lord 
Mansfield  puU  them,  I  think  they  do  notweigk 
a  feather  in  the  argument.    Those  caaea  hap- 
pened long  before  the  Boglish  constitution  bad 
reduced  itself  to  its  present  foms,  eooeeqnently, 
before  tbe  righto  of  the  people  were  ascertaanad 
and  defined  as  they  exist  at  prcaent     Ifafov 
inatancea  of  the  exercise  of  arbitrary  power  by 
the  ancient  kinga  of- England,  are  lo  be  received 
aa  decisifo  caiea,  to  abew  what  are  tbe  powen 
of  tbe  crown  at  thia  day,  1  think  it  nouki-te 
no  very  di6kult  taak  to  find  authorities,*  evec 
as  k>w  down  aa  the  reigns  of  tbe  Plantageaeta 
and  Stuarts,  to  prova  that  tbe  Britiab  govera* 
nsent  ought  lo  be  a  pure  dcapotiam  !'* 


But  the  Bftoel  valuable  investigation  whick  I 
have  aeen  of  tbe  oaae  of  Campbell  and  Hall,  aad 

•  See  Burke'a  Speech  in  tbe  Hoiiae  af 
Commona  February  tbe  lltb,  1780,  aaqnolad 
in  8  State  Trials,  p.  T9,  aad  Iha  praoedi^ 
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of  the  jad^pneDt  pronoimoed  Dpon  it  by  lord 
Maosfield,  a  contaioed  iu  the  seoond  diftlopae  in 
the  work  of  my  learned  and  exeellent  friend 
Mr.  Baron  Maieres,  entitled  '*  Tlie  Canadian 
Freeholder."  There  erery  important  poaition 
which  lord  Mansfield  in  hit  ar^ment  laid  down, 
is  investigated  with  much  copionsnett,  j>articu- 
larity,  and  elaboration ;  the  authorities  on 
which  he  relied,  are  fully  and  accoratelv  cited, 
and  considered  with  abundant  care  and  judg- 
ment ;  his  reasonings,  both  abstract  and  techni- 
cal, are  stated  with  the  most  scrupulous  exact- 
ness, and  discussed  with  great  learning  and 
sagacity  ;  the  historical  transactions  to  which 
he  referred  are  luminously  dereloped,  and  cri- 
tically traced  through  all  their  known  ramifica- 
tions ;  and  the  nJboTe  merits  of  the  important 
questions  which  were  agitated  in  the  course  of 
the  case,  are  exhibited  with  the  most  instruc- 
ti?e  and  satisfactory  illustration.  In  the  fol- 
lowiap^  passage  the  course  of  inrestigation  pur- 
sued m  the  work  is  recapitulated : 

**  Englishman, — Frenchiun. 
**  E, — 1  beliere  we  hare  gone  through  all  the 
branches  of  lord  Mansfield's  argument  in  sup- 
port of  the  sole  legislative  authority  of  the 
crown  over  conquers  countries,  and  have  given 
them  a  very  full  and  fair  examination :  which 
is  all  I  proposed  to  do  upon  the  subject.  For, 
as  to  my  own  opinion  upon  it  before  that  de- 
cision of  lord  Mansfield,  1  have  already  men- 
tioned it  to  you  iu  the  beginning  of  our  oon- 
rersation,  together  with  the  reasons  upon  which 
I  grounded  it,  and  had  the  satisfaction  of  find- 
ing that  you  entirely  agreed  with  me  in  both, 
and  even  anticipated  some  of  the  latter.  What 
effect  the  mere  authority  of  lord  Manafield, 
sitting  in  his  judicial  capacity,  as  chief  justice 
of  the  Court  of  King's- bench,  and  delivering  a 
contrary  opinion,  but  grounding  it  on  reasons 
that  we  think  weak  and  unconclusive,  ought  to 
have  upon  our  minds,  i  m  ill  not  pretend  to  de- 
termine. But  it  is  hard  to  give  up  one's  rea- 
son to  mere  authority. 

«  F.—So  hard  that  I  shall  not  do  it.  This  is 
too  important  a  point  to  be  settled  by  a  single  de- 
cision of  a  court  of  justice,  or,  perhaps  I  ought 
rather  to  say,  by  the  opinion  of  a  single  judge. 
For,  by  what  you  stated  to  me  of  that  judg- 
ment in  the  case  of  Campbell  and  Hall,  it  does 
not  api>ear  to  be  quite  certain  that  all  the 
judees  of  the  court  of  King's-bench  concurred 
with  lord  Mansfield  in  opinion  upon  that  first 
point  of  the  cause.  For,  since,  as  lord  Nans- 
field  expressly  declared,  they  all  agreed  that 
the  plaiotifi*  Campbell  was  entitled  to  the  judg- 
ment of  the  Court  upon  the  second  point,  to  wit, 
that  the  king,  i^  he  liad  had  the  sole  legislative 
authority  over  the  island  of  Grenada  immediate- 
ly after  the  coDclusion  of  the  treaty  of  Paria 
in  Febrnar},  1763,  had  nevertheless  precluded 
himself,  by  his  proclamation  of  October,  1763, 
from  exercising  it  from  that  time  forward,  and 
bad  thereby  transferred  the  aaid  power  to  the 
future  governorii  cotucilii  and  asiemblici  of 


the  aiid  island ;  I  say,  since  all  the  judges 
agreed  with  lord  Mansfield  in  the  opinion  thai 
the  plaintiff  Campbell  iiu|fht  to  have  judgment 
upon  this  second  ground,  it  is  possible  that  they 
might  not  concur  with  him  in  bis  opinion  onoa 
the  first  point,  concerning  the  king's  original 
le^slative  authority  over  that  island  before  tha 
said  proclamation  of  October,  176S.  Unleaa^ 
therefore,  it  was  expressly  declared  by  lord 
Mansfield  (who  seems  to  have  been  the  only 
judge  that  spoke  upon  that  occasiop)  that  tb« 
other  judges  concurred  with  him  in  that  opi- 
nion upon  the  first  point,  1  do  not  think  we  ara 
bound  to  consider  it  as  beinff  their  opinion.  I 
therefore  should  be  glad  to  know  whether  lord 
Mansfield  expressly  declared  that  the  other 
three  judges  of  the  court  did  concur  with  him 
in  thatopmion. 

«*  JE.— I  do  not  find  that  he  did  make  soch  a 
declaration,  though,  with  respect  to  the  secoadi 
point,  he  expressed  himself  in  these  posittve 
words ;  *  But,  after  full  consideration,  we  ara 

*  of  opinion,  that  before  the  SOth  of  July,  17M^ 

*  the  king  had  precluded  himself  from  the 


'  ercise  of  a  legislative  authority  over  the  island 
*  of  Grenada.'  There  is  therefore  a  possibi« 
lity  that  your  surmise  may  be  true,  that  the 
other  judges  did  not  agree  with  him  in  opinioB 
upon  the  said  first  point.  Yet  their  aileoeetMi 
the  occasion  seems  to  imply  an  aasent  to  what 
he  delivered.  So  that  1  don't  know  what  t* 
conclude  concerning  that  matter.  All  that  ia 
certain  is,  that  the  other  judges  did  not  opealr 
declare  their  concurrence  with  lord  MansAera 
in  this  opinion. 

««  F.— Well,  be  that  as  it  may :  whether  thev 
did,  or  did  not,  concur  with  lord  Mansfield  in  thai 
opinion,  1  confess  1  cannot  bring  myself  to  ao» 
cede  to  it,  after  having  seen  the  weakness  of  tha 
reasona  which  have  been  alledged  in  support 
of  it  by  so  very  able  a  defender  of  it  as  lord 
Mansffeld.  For,  if  that  opinion  could  have 
been  rendered  plausible  and  probable  by  any 
man,  I  preaume  it  would  have  been  so  by  k>rd 
Mansfield.  And  yet  we  have  seen  how  ra» 
markably  he  has  fiuled  on  this  occasion,  both 
in  his  reasonings  and  in  his  facts;  I  moat 
therefore  adhere  to  my  first  opinion  till  soma 
better  arguments  are  produced  to  make  me 
change  it.— -But,  as  this  enquiry  has  run  iota 
great  length,  in  consequence  of  the  full  and 
particular  maimer  in  which  you  have  examin- 
ed the  several  historical  examples  adduced  by 
lord  Mansfield  in  support  of  his  opinion,  and 
likewise  of  some  digressions  to  other  subjecta 
which  you  have  made  to  gratify  my  curiosity, 
I  must  desire  you  to  resume  the  subject  for  a 
little  while  longer,  and  repeat  the  principal 
conclusions  we  have  agreed  upon  in  answer  to 
the  several  branches  of  lord  Mansfield's  argo- 
ment,  and  to  state  them  in  as  compact  and 
summary  a  manner  as  you  can,  to  the  end  that 
1  may  be  the  better  able  to  arrange  and  retaio 
them  in  my  memory. 

<•  JE.— I  thiok  thia  will  indeed  be  very  proftf« 
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for  both  our  takes ;  and  therefore  I  will  endea- 
vour to  do  it  with  aa  much  brerity  at  shall  be 
ooDsistent  with  a  foil  ennmeratioo  of  the  several 
ooDclusioDS,  (relative  to  the  main  subject,)  upou 
which  we  have  agreed ;  but  without  any  men- 
tioD  of  the  collateral  and  incidental  subjects  to 
which  we  have  digressed.  But  even  this  will 
take  op  many  words. 

•'We  have  agreed,  then,  in  the  first  place, 
that  lord  Mansfield  has  reaaoned  very  inconclu- 
•hrely  in  the  first  part  of  his  argooient,  in  which 
be  endeavours  to  establish  the  king's  sole  le- 
gislative authority  over  conquered  coontries 
upon  general  principles  of  law  and  reason  ;— 
that  he  has  therein  confounded  the  power  of 
making  war,  and  the  summary  and  arbitrary 
authonty  necessarily  attendant  upon  it,  (which 
confessedly  belong  to  the  crown  alone,)  with 
the  power  of  governing  conquered  countries 
in  time  of  peace,  after  they  have  been  finally 
ceded  by  their  former  sovereigns  to  the  crown  : 
^-and  that  he  has  likewise  confi>unded  this 
latter  power  of  governing  a  country,  and  exer- 
cising le^slative  authority  over  it,  after  it  is 
cedM,  with  the  power  of  making  peace,  or  of 
cither  accepting  the  cession  of  the  conquered 
country  from  its  former  sovereign,  or  restoring 
the  country  back  to  him : — and,  lastly,  that  he 
has  endeavoured  to  deduce  a  right  of  making 
laws  for  a  conquered  country  from  the  ri|g^ht  of 
granting  away  the  vacant  lands  of  it,  tliat  is, 
mm  a  right  of  ownership;  which,  if  it  were 
to  be  admitted  in  other  cases  to  be  sufficient 
Ibr  this  purpose,  would  prove  every  land-owner 
to  be  an  absolute  monarch,  or  legislator,  over 
the  persons  who  rented,  or  took  grants  of,  his 
land.  These,  1  think,  are  the  remarks  we  con  - 
curred  in  making  upon  the  first  part  of  lord 
Mansfield's  argument,  in  which  he  endeavour- 
ed to  establish  this  sole  legislative  power  of  the 
crown  upon  principles  of  law  and  reason. 

'<  1  come  now  to  his  precedents  from  hb- 
lory,  which  are  the  cases  of  Ireland,  Wales, 
Berwick  upon  Tweed,  Gasconv,  Calais,  New- 
York,  Jamaica,  Gibraltar,  and  Slinorca. 

*'  With  respect  to  Ireland  we  observed,  that 
he  argued,  from  king  John's  having,  by  bb 
cole  authority,  introduced  the  laws  of  England 
into  Ireland,  that  be  therefi>re  was  the  sole 
legblator  of  it ;  which  we  agreed  to  be  by  no 
tneans  a  jusit  conclusion,  there  being  a  manifest 
difference  between  a  power  in  the  conquering 
king  to  introduce  once  for  all,  immediately 
after  the  conqnest,  into  the  conquered  country 
the  laws  of  the  conquering  oonntry,  and  the 
tegular,  permanent,  legislative  authority  by 
which  the  laws  of  the  conquered  country  may, 
at  any  time  after,  be  changed  at  the  pleasure 
cf  the  legislators,  (whoever  they  are,)  not  only 
•by  introducing  into  it  the  laws  of  the  conquer- 
•mf  nation,  but  any  other  laws  whatsoever,  and 
this  as  often,  and  in  as  great  a  degree,  as  the 
legisbtors  shall  think  fiL  And  we  further  ob- 
served, that  k>rd  Coke,  in  the  passage  quoted 
■from  tbb  report  of  Calvin's  case,  has  expressly 
declared  that  the  kings  of  England  were  not 
poweaacd  of  tbb  permaneot  Imalati? e  autho- 


rity over  Ireland,  not  having  a  right  to  alter 
the  laws  of  England,  (when  once  introduced 
there  by  king  John,)  without  consent  of  par- 
liament; and  that  lord  Mansfield  has  adopted 
tbb  opinion  of  lord  Coke,  though  it  clashes  with 
the  condusion  which  he  laboured  to  draw  from 
this  case  of  Ireland  in  favour  of  the  king's  sole 
legislative  power  in  the  island  of  Grenada. 
And  we  further  observed  that,  for  some  cen- 
ttiries  past,  at  least,  the  laws  which  have  been 
made  tor  the  government  of  Ireland  have  been 
made  either  with  the  consent  of  the  parliament 
of  Euffland,  or  with  that  of  the  parliament  of 
Ireland.  So  that,  upon  the  whole  matter, 
Ireland  appears  to  be  a  very  unfit  example  of 
the  exercise  of  such  a  sole  legislative  autliority 
in  the  crown  over  a  conquered  country  as  lord 
Blansfield  asserted  to  have  belonged  to  it  in  the 
case  of  the  island  of  Grenada  before  tlie  publi- 
cation of  the  royal  proclamation  of  October^ 
1763.  These,  1  think,  are  the  principal  re- 
marks we  agreed  upon  concerning  Ireland. 

'*  With  respect  to  Wales  it  appeared  to  us 
that  lord  Mansfield  had  mistaken  tuo  very 
material  facts  relating  to  it.  For,  in  the  first 
place,  he  asserted  tliat  that  country  had  not 
been  a  fief  of  the  crown  of  England  before  its 
complete  reduction  by  king  Edward  the  1st, 
notwithstandiitf  king  Edward,  in  the  famous 
Statutum  Wallue,  passed  immediately  after  the 
reduction  of  it,  expressly  declares  that  it  had 
been  so,  and  notwithstanding  a  cloud  of  pas- 
sages in  that  venerable  old  historian,  Matthew 
Paris,  (who  lived  in  the  reign  of  king  Henry 
the  3d,  king  Edward's  father,)  which  prove 
that  it  was  in  such  a  state  of  feudal  sub- 
jection to  the  crown  of  England  throughout  all 
the  reiffn  of  king  Henry  the  3d  and  for  several 
reipw  before.  But,  in  opposition  to  these  de- 
cisive testimonies,  lord  Mansfield  will  have  it 
that  Wales  had  never  been  a  fief  of  the  crown 
of  England  before  the  reduction  of  it  by  king 
Edward,  but  was  then,  for  the  first  time,  re- 
duced by  his  victorious  arms,  to  be  a  dependant 
dominion  of  the  crown  of  England ;  but  that, 
for  some  reasons  of  policy,  (which,  however, 
lord  Mansfield  does  not  state,  nor  even  bint 
at,)  king  Edward  thought  proper  to  declare  it 
to  have  been  in  a  state  of  feudal  subjection  to 
the  crown  before  his  conquest  of  it.  And  here 
we  observed  that  lord  Mansfield  reasoned  in- 
conclusively even  from  his  own  assumed  state 
of  the  fact.  For,  if  Wales  had  not  been  a  fief 
of  the  crown  of  England  before  king  Euward^s 
reduction  of  it,  but  bad  been  (as  lord  Mansfield 
supposes)  an  absolutely  independant  state  until 
that  time,  yet,  if  king  Edward  had,  for  any 
reasons  of  policy,  thought  fit  to  consider  it 
;  (though  falsely)  as  having  been  before  in  a  state 
I  of  feudal  subjection  to  the  crown,  such  a  plan 
,  of  policy  in  king  Edward  would  have  rendered 
Wales  an  unfit  example  of  the  exercise  of  the 
i  power  of  a  king  of  England  over  a. conquered 
i  country ;  because  it  must  be  supposed  that 
\  king  Edward  would,  in  such  a  case,  have  ex- 
ercised only  such  rights  of  government  over  it 
i  at  were  compatible  with  the  pohtical  situation 
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in  which  be  woold  ha? c  tbou^bt  fit  to  place  it, 
vhich  wonld  bare  been  that  <?  au  ancient  fief 
ef  the  crown  reduced  into  poeieaiion.  And  we 
observed  also  that  he  had  misconceived  another 
material  fact  relating  to  this  country,  with  re- 
spect to  the  power  by  which  laws  were  made 
for  the  gofernment  of  it  aflter  its  reduction  by 
king  Edward.  For  he  asserts  that  king  Ed- 
ward made  laws  for  it  by  bis  own  single  autho- 
rity, notwithstanding  it  is  expressly  declared 
by  that  king  himself  in  the  preamble  of  his 
famous  8tatutum  Walliae,'  above  mentioned, 
that  the  laws  he  then  established  for  the  go- 
rernment  of  it  were  made  *  de  consilio  proce- 
*  rum  regni  nostri,'  or  by  the  consent  of  diis 
parliament. 

"  These  mistakes  we  obserred  to  have  been 
made  by  lord  Mansfield  in  what  he  said  con- 
cerning those  two  great  examples  of  Ireland 
and  Wales ;  which  are  also  of  too  great  anti- 
quity to  have  much  weight  in  determining  a 
Quektion  concerning  tlie  constitution  of  the 
English  government  at  this  day.. 

**  We  then  observed  that  all  the  other  in- 
itances  that  were  mentioned  by  him,  except 
those  of  Gibraltar  and  Minorca,  are  of  no  im- 
portance to  the  question.  These  instances 
were  the  town  of  Berwick  upon  Tweed,  the 
duchy  of  Guienne,  or  Gascony,  the  town  of 
Calais  in  France,  the  province  of  New- York  in 
North  America,  and  the  island  of  Jamaica. 

'<  All  that  he  says  of  Berwick  npon  Tweed 
is,  that  it  was  governed  by  a  royal  charter. 
But  that  circumstance  is  no  proof  that  the  king 
was  the  sole  legislator  of  it,  any  more  than  he 
is  of  the  cities  of  York,  Bristol,  Exeter,  and 
twenty  other  towns  in  England,  which  are 
governed  also  by  royal  charters.  And  even 
that  charter  of  Berwick  appears  to  have  been 
confirmed  by  act  of  parliament  in  the  reign  of 
king  James  the  1st. 

**  As  to  the  duchy  of  Guienne,  or  Gascony, 
and  the  town  of  Calais  in  France,  they  were  not 
acquired  by  the  kings  of  England  by  conquest, 
but  by  marriage  and  inheptance,  and  conse- 
quently can  afford  no  example  of  the  power  of 
tiie  crown  over  conquered  countries. 

'*  And  the  province  of  New -York  in  America 
is  an  unfit  example  for  this  purpose,  because, 
though  perhaps  in  truth  it  might  be  a  mere 
conquest  made  upon  the  Dutch  in  the  year 
1664,  after  they  had  been  many  years  in  quiet 
possession  of  it,  yet  it  was  not  so  considered  by 
Kin<>r  Charles  the  2d,  who  took  it  from  them, 
but  was  claimed  and  seized  upon  by  his  order 
as  a  part  of  the  territory  of  the  more  ancient 
English  colony  of  New-England,  into  which, 
it  was  pretended,  the  Dutch  had  intruded 
themselves  without  the  permission  of  the 
crown.  And,  u|)on  this  ground  of  an  already- 
existing  right  to  it  in  the  crown  of  Enyrland,  it 
was  granted  away  by  king  Charles  the  2d  to 
his  brother,  the  duke  of  York,  belbre  ever  the 
fleet,  which  was  sent  to  take  possession  of  it, 
had  sailed  from  England  ;  and  it  was  taken 
possession  of  by  colonel  Nicbolls,  as  a  part  of 
the  king's  old  domimoDSi  befora  thfi  king  en- 
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tered  into  the  first  Dutch  war.     As,  therefore, 
it  was  not  considered  by  the  crown  as  a  con- 
<iuered  country,  the  g»vernment  esublisbed  ia 
it  cannot  be  justly  cited  as  an  example  of  tb« 
authority  of  the  crown  over  conquere<l  coun* 
tries.— -And  nearly  the  same  thing  may  be  said 
of  the  island  of  Jamaica ;  since  lord  Mansfieki 
tells  us  that  he  had  found,  upon  inquiring  into 
the  history  of  it,  that  it  had  'been  at  most  en- 
tirely abandoned  by  the  Spanish  inhabitants  of 
it  soon  after  its  conquest  by  the  arms  of  Eng* 
land  in  the  year  1655  in  the  time  of  Crom- 
well's  usurpation,  and  that  it  was  occupied 
only  by  English  settlers  at,  or  soon  after,  the 
restoration  of  king  Charles  the  Sd  in  1660 ; 
insomuch  that  it  had  l>een  con8idere<l  oyer  sines 
that  period  as  an  English  phmtation,  and  not 
as  a  conquered  country.    For,  if  this  be  true, 
(as  1  do  nut  doubt  it  is,)  it  renders  this  island 
an  unfit  example  of  the  exercise  of  the  legis- 
lative authority  of  the  crown  over  conquered 
countries.    I  mean  only,  however,  that  it  ia 
not  a  direct  example  for  this  purpose :  for  in- 
directly, I  acknowledge,  both  this  island  and 
the  province  of  New -York  may  be  used  as  ar« 
ji;umeuts  in  favour  of  this  authority,  by  reason* 
ing  as  follows :    *  The  power  of  the  crown  over 
a  conquered  country  must  be  at  l^a«t  as  greal 
as  it  IS  over  a  planted  country,  or  colony. 
Therefore,  since  the  king  of  England  exercised 
legislative  authority  over  the  island  if  Jamaicft 
for  about  twenty  years,  without  the  concur- 
rence of  either  the  Englbb  parliament  or  an 
assembly  of  the  people;  and  since  the  duke  of 
York  did  the  same  thing  in  the  province  of 
New- York  for  about  eighteen  years  by  virtus 
of  a  delegation  of  the  powers  of  governmeot  to 
him  from  the  crown  by  king  Charles's  letters* 
patent ;  and  these  two  countries  were  not  con- 
sidered as  conquests,  but  as  plantations  of  Eng- 
lishmen ;  it  follows,  d  fortiori^  that  in  coun- 
tries that  are  not  only  conquered,  but  considered 
as  conquered,  the  crown  may  lawfully  exercisa 
the  same  authority.'     This  woidd  have  bton 
a  tolerably  plausible   argument,  and  mucb 
stronger  than  any  of  those  which  lord  Mans- 
field made  use  of  in  that  judgment.     Bnl 
he  did  not  onake  use  of  this  mument ;  and 
indeed  could  not,  consistently  with  the  ojpinion 
he  delivered  concerning  planted  countries,  or 
colonies :  for  in  these  he  declared  that  the  luosf 
alone  had  not  the  power  of  making  laws  an) 
imposmg  taxes,  but  the  king  and  parliament 
conjointly,  or  the  king  and  the  assembly  of  the 
freeholders  of  the  colony  conjointly,  agreeably  to 
the  opinion  of  sir  Philip  Yorke  and  sir  Clement 
Wearg  in  the  year  1722  concerning  the  island 
of  Jamaica.     He  could  not,  therefore^  make 
use  of  the  foregoing  argument  d  fortiori^  io 
favour  of  the  king's  sole  legislative  authority 
over  conquered  countries,  which  is  built  unoa 
the  supposition  of  his  majesty's  having  had 
such  an  authority  over  planted  countries,  or 
colonies;  because  he  denied  the  existence  of 
the  latter  authority,  which  is  its  foundation. 
According  to  lord  Mansfield's  doctrine,  there- 
fore, of  the  king's  not  bemg  the  sole  legtslaler 
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•f  pUnteil  eouDtriet,  the  inttaiicet  of  New- 
York  and  JaoMieo  caoDoC  aflbrd  the  abo?ts  io- 
iktpti  ar^OMfot  i  fortiori  in  lupporl  of  the 
king's  sole  lei^wlative  aulbority  over  oooqaeriid 
countries.  Nor  can  ihejf  afford  a  direct  argu* 
■Mot,  independently  of   the  consideration  of 

tied  countries,  in  support  of  this  authority  ; 
use  those  places,  or  provinces,  (though 
vtnfly  conquests,)  were  considered  and  treated 
••  planted  countries.  And  therefore  they 
Mgnt  not  to  hare  heen  cited  by  hrd  Mansfield 
nt  proofs  of  the  said  authority.  As  to  the  opi- 
■kin  of  such  lawyers  (if  there  are  any  such  at 
this  day)  as  would  go  further  than  lord  Mans- 
Md  in  iheir  notions  of  the  kioi[f's  let(i»latire 
'  nutboriiy,  and  would  say,  that  the  king  is  the 
■oin  legislator  not  only  of  all  conquered  coun- 
tries, but  of  all  planted  countries  in  which  he 
baa  not  dirested  himself  of  bis  authority  by 
■ome  charter  or  proclamation,  I  shall  say  no- 
ticing to  it,  but  that  1  agr^  with  lord  Mansfield 
ki  considering  the  opinion  of  such  lawyers  as 
erroneous  with  respect  to  planted  c^outries, 
and  that  I  am  inclined  to  gu  beyond  lord 
Mansfield  in  thinkinif  it  likewise  erroneous 
Ivlth  respect  to  conquered  countries,  or,  at 
le^,  that  the  arguments  adduced  by  bis  lord- 
thin  in  support  of  it  in  that  latter  case,  are  not 
•nfficient  to  esublisb  it. 

"  As  to  Gibraltar  and  Minorca,  in  which  the 
king  has  made  from  time  to  time  aome  regu- 
lations by  his  ortlers  in  his  privy  council,  we 
kare  observed  that  the  lormer  of  these  places  is 
i«ally  .nothing  more  than  a  g:irrison-town, 
without  an  inch  of  ground  belonging  to  it  be- 
yond the  .fortifications ;  anit  that  the  latter  of 
tkem,  thoagh  an  bland  of  aome  extent,  has  al* 
way  a  been  conaidered  by  the  people  of  England 
in  nearly  the  aame  li^ht,  or  as  an  appendage  to 
Ike  Ibrtreasof  St.  Philip's  castle,  which  defends 
Ikn  harbour'of  Mahon ;— that  its  civil  govern - 
Ment  has  been  intirely  neglected  by  the  mi- 
nisters of  state  in  Greats  Britain  ever  since  the 
conquest  of  it,  and  that  no  attempt  has  been 
■ladle  to  encourage  the  profession  of  the  Pro- 
taatant  religion  in  it,  or  to  introduce  the  Eng- 
lish laws  there,  even  upon  criminal  matters ; 
nnd  yet  that  the  state  of  the  laws,  which  are 
■apposed  to  take  place  there,  is  so  uncertain  and 
vnaetermined,  that,  (though  the  old  Spaniah 
kwa  are  supposed  to  be  in  tbrce,  and  moat  fre- 
quently appcmled  to^,  the  inhabitants  sometimes 
plead  the  English  laws.  And  from  these  cir- 
cumstances of  neglect,  confusion,  and  uncer- 
tainty,—and  likewise  from  the  small  importance 
of  the  subjects  upon  which  the  kings  of  Great- 
Britain  have' exercised  a  legialative  authority 
ever  these  placea  by  their  orders  in  council,  (no 
laws  for  creating  new  fielonies  or  capital  crimes, 
cr  for  imposing  taxes  on  the  inhabiianta  of  those 
countries,  or  tor  any  other  very  important  pur- 
having  ever  been  made  with  respect  to 


tiiem),  we  concluded  that  neither  this  island 
the 


town  of  Gibraltar  were  fit  examples  to 
BTOve  lord  Mansfield's  aaifertioo  concerning  the 
leirislaiive  anthority  of  the  crown  over 
dnoiuUfia^ 


*'  These  were  the  principal  remarkalee  made 
npon  lord  Mansfield's  second  ground  of  argu- 
ment in  aupport  of  the  aole  legislative  aotlioritT 
of  the  crown  over  conquered  couotries,  whicli 
consisted  of  historical  examplea,  which  were 
supposed  to  be  precedents  of  the  exercise  of 
sucn  an  authority. 

**  J  come  now  to  kMtl  MansfieM's  last  bead 
of  argument  in  support  ofthis  auihority ;  which 
consisted  of  the  opinion  of  the  jiMlges,  as  re- 
ported by  lord  Coke,  in  Calvin's  case,  and  of 
that  of  sir  Philip  Yorke  and  sir  Clement  Weeig, 
(Attorney  and  oulicitor  General  to  king  George 
the  1st),  in  tlie  year  1799,  on  a  question  referred 
to  them  concerning  the  island  of  Jamaica. 

*'  Concerning  the  opinion  of  the  judgea  In 
Calvin's  caae  we  obaerved  in  the  1st  |>lace,  that 
it  waa  extrajudicial,  having  little,  or  no,  rela- 
tion to  the  question  then  under  contideratioo, 
which  was,  Wlietliera  person  bom  m  Scotland 
since  the  accession  of  king  James  the  1st  to 
the  crown  of  England,  was  to  be  considered  at 
a  natural* bom  subject  in  England  as  well  as  in 
Scotland,  so  as  to  be  intiiled  to  purchase  land, 
and  maintain  actiooa  at  law  for  the  posscsNoa 
of  it,  in  the  former  kingdom  as  well  aa  in  the 
latter.  And,  upon  thia  ground  of  its  being 
extra-judicial,  we  concluded  that  thia  opinion 
of  the  judgea  concerning  conquered  countries 
was  not  to  be  conaidered  as  decisive  npon  the 
subject. 

**  In  the  second  place,  we  observed  that  thia 
opinion  of  the  judges,  coocernbg  the  power  of 
the  crown  over  conquered  countries,  was  inter- 
mixed with  another  opinion,  concerning  the 
difference  between  Pagan  and  Christian  con- 
quered countries,  whidi  was  so  nnressonable, 
illiberal,  and  unjust,  that  lord  Maosfiekl  said  il 
bad  long  ago  been  most  deservedly  expkMted. 
Now,  if  the  opinion  of  thoee  iudges  on  the  latter 
subject  is  so  very  contemptible,  it  most,  surely, 
lessen  our  respect  for  the  wisdom  snd  iudg- 
roent  of  the  judges  who  delivered  it,  and  con- 
sequently must  take  off  much  of  the  weight 
which  their  other  opinion,  concerning Chriatian 
countries  conquered  by  the  arma  of  iBngland, 
would  otherwise  derive  from  their  authonty. 

"  In  the  Sd  pbce,  we  obaerved  that  it  ap- 
pears from  the  history  of  those  times,  thai  the 
judges,  who  determined  Calvin'a  caae,  were 
conaidered  by  many  persons  of  that  age  aa 
having  acted  with  a  aervile  dtgree  of  oom- 
plaisance  to  king  James  on  mst  occaaioo ; 
which  may  bo  supposed  to  have  rofiuenoed 
them  in  the  opiniona  they  delivered  o|ioe  inci* 
dental  poiota  that  were  mentioned  in  the  coune 
of  their  argumenta,  as  well  as  in  their  opinion 
upon  the  main  question  then  in  dispute  before 
them.  And  this  consideration  must  contribute 
to  lessen  the  authority  of  their  opinions  upon 
those  incidental  pointa  as  well  as  upon  the  main 
point,  and  consequently  that  of  their  opinion, 
i«  much  relie«l  upon  by  k>rd  MaosfieM,  con* 
cerning  the  power  of  the  crown  over  conquered 
countries. 

**  And,  in  the  4th  and  hutplace,  we  observed 
that  thii  opinion  of  kNPd  Coke  and  the  other 
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ysk^fSH  io  CtMn'i  caie,  conoeniiDg  the  legii- 
Mtif  e  power  of  the  crown  over  conquered  coilii- 
trict,  is  not  the  tame  with  lord  Mamfield's  opi- 
nion upon  this  subject,  but  materislly  different 
from  it.  For  lord  Coke  ascribes  to  the  crown 
only  the  power  of  cbanginnf  the  laws  of  the  coo- 
qoered  country  once  for  all,  upon  the  conquest 
of  it,  and  introducing^  the  laws  of  Eugiand  in 
their  stead  :  but  he  adds  that,  when  once  the 
king  has  introduced  the  laws  of  England  into 
the  conquered  country,  he  cannot  afterwards 
alter  them  without  the  consent  of  parliament ; 
•which  is  saying,  that  the  king  and  parliament 
conjointly,  and  not  the  king  alone,  are  pos  • 
•cased  of  the  permanent  right  of  legislation 
o?er  it.  So  that  this  authority  of  Calrin's 
case,  (Ruch  as  it  is),  is  rather  adverse  than  fa- 
▼outwe  to  lord  Mansfield's  doctrine  upon  this 
rabject. 

*'  These  are  the  obserrations  we  made  with 
respect  to  this  otiioion  of  the  judges  in  Calvin's 
case,  upon  which  lord  Mansfield  laid  so  great  a 


*'  The  only  remaininff  authority  cited  bv  lord 
Uansfield  was  the  opinion  given  by  sir  Philip 
Yorke  and  sir  Clement  Wearg  in  tlie  year  1792 
upon  a  question  that  was  referred  to  them  con« 
oeming  the  island  of  Jamaica. 

**  This  opinion,  we  acknowledged,  did  really 
eoiocide' with  lord  Mansfield's  opinion  upon 
the  authority  of  the  crown  over  conquered  coun- 
tries, tliougb  the  opinion  of  the  judges  in  Cal- 
2'a'scase  did  not.  But  we  agreed  that,  as 
oae  learned  gentlemen  were  at  that  time  in 
the  service  of  the  crown  in  the  offices  of  attor- 
ney and  solicitor  goueral  to  king  George  the 
t^  (which  must  naturally  be  supposed  to  have* 
giveD  them  some  degree  of  bias  in  favour  of 
fte  prerogative  of  the  crown,)  and  this  opinion 
appears  to  have  been  given  by  them  in  a  very 
hasty  and  negligent  manner,  (since  they  did 
not  take  the  psins  to  inquire,  and  to  form  a 
jodgment,  whether  Jamaica  ought  to  have  been 
ftiir  considered  as  a  conquered  country,  or  had 
kj  the  conduct  of  the  crown  in  the  govern - 
nMDt  of  it  since  the  Restoration  in  1660,  been 
krought  into  the  condition  of  a  planted  countrj^, 
or  colony ;  which  was  so  necessary  to  their 
ffiTiBg  an  useful  and  satisfactory  opinion  upon 
flie  matter  referred  to  them ;)  I  say,  we  agiWd 
that.  Tor  these  reasons,  this  opinion  of  theirs 
was  not  intitled  to  much  regard  with  respect 
to  the  decision  of  the  important  <}aestion  which 
is  the  subject  of  our  present  inquiry. 

*'  And  thus  we  completed  our  discussion  of 
hird  Mansfield's  third  and  last;,  head  of  argu- 
ment, which  was  grounded  on  the  opinions  of 
judges  and  other  learned  lawyers. 
.  '*  This,  I  presume,  is  the  kind  of  recapitu- 
htioD  which  you  wished  me  to  make  to  you, 
of  the  principal  conclusions  we  had  agreed  on 
in  the  course  of  our  examination  of  lord  Mana- 
field's  opinion  upon  this  subject. 

« 

**  JP.— Itis:  and  I  am  much  obliged  to  you  for 
making  it ;  as  it  enaMes  me  to  carrv  on  these 
soodosMDSy  which  we  have  agreed  on,  more 


A.  D.  1774^  [SIf 

easily  than  I  otherwue  could  do.  Nor  do  I 
think  of  any  thing  further  to  trouble  yon  about 
Mpon^  the  subject.  And  yet,  before  1  intirely 
quit  it,  I  must  beg  leave  to  express  my  snr- 
priae  at  the  very  positive  end  peremptory 
manner  in  whkth  lord  Mansfield  asserted  this 
power  of  making  laws  for  cononered  conntriea 
to  behmg  to  the  crown.  *  No  dispnte,  says  hor 
was  ever  atarted  before  upon  the  king's  legis- 
lative right  over  a  conquest.  1 1  never  was  de- 
nied in  Westminster-hall ;  it  never  was  qnes- 
tiooed  in  parliament'  And  agam,  '  No  book, 
no  saying  of  a  judge,  do  opinion  of  apy  coun- 
sel, public,  or  private,  has  been  cited  on  the 
other  side ;  no  instanoe  has  been  found  in  any 
period  of  our  history,  where  a  doubt  has  been 
raised  concemin|g^  it.'  These  are  atrangely 
confident  expressions,  considering  the  weakness 
of  the  proofs  he  adduces  in  support  of  them ; 
to  which,  indeed,  they  form  a  remarkable  con* 
trast.  This,  I  confess,  has  surprised  me  in  a 
man  so  much  celebrated  for  his  learning  and 
abilities  as  hird  Mansfield.  I  therefore  wish 
to  know  how  you  account  for  it ;  and  the  ra^ 
ther,  becauae  this  extreme  positiveness  in  a 
man  of  his  abilities  has  a  tendency  to  dasxif 
and  overbear  my  jod^ent,and  make  one  yield 
implicitly  to  his  opinkm,  notwithstanding  I 
have  satisfied  myself,  by  our  discussion  of  this 
subject,  tlist  the  reasons  he  has  addocod  ua 
support  of  it,  are  very  weak. 

**  £. — Your  remark  is  very  juRt  There  is  a 
Strang  degree  of  positiveness  in  his  assertions, 
that  IS  very  ill  suited  to  the  weakness  of  his 
arguments  in  support  of  them.  And  what 
makea  it  the  more  surprising  is,  that  he  him- 
self ordered  this  case  of  Campbell  and  Hall  to 
be  argued  no  less  thsn  three  times,  on  three 
different  davs,  at  the  bar,  before  he  decided  it ; 
which  would,  surely,  have  been  unnecessary, 
and,  consequently,  injurious  to  the  parties  (by 
forcing  them  to  suffer  a  needless  delay,  and 
incur  an  unnecessary  degree  of  expence,  in  the 
prosecution  of  their  legal  claims,)  if  the  matter 
had  been  so  extremely  clear  and  free  froa 
doubt  as  he,  in  delivering  his  judgment,  repie* 
sents  it.  But  that  positiveness  of  aiaertkMi  is 
agreeable  to  his  constant  manner  of  speaking, 
and  may,  perhaps,  be  considered  as  one  of  the 
ingredients  of  bis  species  of  eloquence,  as  it 
certainly  has  the  effect  you  mention,  of  dss- 
aling,  wt  a  time,  and  overbearing  his  hearera 
into  an  acquiescence  in  the  truth  of  theproposi- 
tioin  he  so  iiereroptorily  ssserts.  But  voo, 
who  have  examined  the  reasons  adduced  by 
him  in  support  of  his  assertion  concerning  the 
present  subject,  and  have  found  them  to  lie  in- 
sufficient, ought  to  break  through  the  incbant-  • 
meat,  and  to  yield  to  the  concloaiooa  of  your 
own  understanding,  and  embrace  what  appears 
to  it  to  be  the  truth  ;  agreeably  to  the  old  Latin 
proverb,  "Amicus  Plato;  Amicus  Socrates; 
sed  magia  amica  Veritas.'  However,  to  take 
off  something  of  the  impression  which  yon  sst 
those  positive  assertions  of  lord  Mansfield^ 
which  jott  just  now  repeated,  are  apt  to  oiake 
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upon  your  miml,  I  will  endeftfourto  shew  yoo 
that  iiiofcl  of  tbem  mifpht  be  changed  iDloothen 
ofau  oppuaite  tendency,  which  abould  be  either 
aa  nearly,  or  more  nearly,  aipreeable  to  the 
truth  :  thousfh  yet,  I  coaleai,  they  will  not  be 
decisive  of  the  i|u«fltion  a^iost  the  leyritUtive 
authority  of  the  crown,  any  more  than  lord 
Mansfielil'd  assertions  are  decisive  in  favour  of 
it;  because  both  those  assertions  and  lord 
Manslielii**,  (to  which  they  are  opposed,)  are 
netfaiirc  propositions,  from  which  uo  certain 
concliiiiions  can  be  drawn. 

"  I^jril  Mansfield  says  in  the  first  place ; 
'That  the  kin:*'s  legislative  ri^ht over  acou- 
quest  has  never  been  denied  in  Wevtininster- 
hall.'  Now,  if  this  assertion  were  true,  it 
would  pri)ve  nothing,  unless  this  legislative 
ri^ht  had  been  frequently  asserted  in  West- 
minster-hall, and  made  the  ground  of  some 
prooetfdint;  there ;  which  it  has  not.  We  may 
therefore  change  this  assertion  into  the  follow- 
ing ;  *  The  king*s  legislative  right  ovtr  a  coo- 
quest  hus  never  been  asserted  in  Westminster- 
ball.*  ilnil  this  latter  assertion  is  as  near  the 
truth  as  lord  Munslield's,  or  rather  nearer  to  it. 
For  the  kin^*s   legislative  power  over  a  con- 

2iiest  has  not  hetn  a^^scrled  in  Westminster- 
all,  ns  I  believe,  above  two  or  three  times ; 
and  tliiit  by  nn^lf*j«i'li;es,  and  in  asli^rht,  occa- 
•tonal,  and  extnijiidii-al  manner :  but  (if  we  un- 
derstand by  it  the  full,  and  proper,  and  per* 
manent  legislative  po^ver,  and  not  the  jKiwer  of 
intrmliii'intr,  once  (or  all,  the  laws  of  England 
into  tilt'  c'inquered  conniry,}  tiie  king's  legisla- 
tive power  over  a  conqnereil  country  was  de- 
nied by  lonl  Ct»ke  and  almost  all  the  other 
judges  in  Calvin's  case,  where  they  said, '  that, 
when  once  king  John  had  introduced  the  laws 
of  Kngland  into  Ireland,  no  5ubsequent  king 
could  alter  them  without  the  consent  of  pArlia- 
ment.'  You  see,  therefore,  that  this  first  as- 
Certion  of  lord  Mansfield,  *  That  the  king's  le- 
gislative ritrht  over  a  conqnest  has  netcr  been 
deniod  in  Westminster  halt,'  is  nnttrue;  and 
that,  if  it  were  tnie,  it  would  not  be  material  to 
the  decision  of  the  main  question,  unless  the 
mid  legislative  ri(;ht  had  hecu  frequently  as- 
•erteil  in  Westminster-hall,  and  made  the 
ground  of  some  p^eeding  there ;  which  it 
hss  not. 

'■  Lord  Mansfield's  next  assertion  is.  '  That 
the  king's  legblative  right  over  a  conqnest  was 
liever  questioned  in  parliament.'  Now  we  may 
sssett,  1  believe,  with  equal  truth,  'That  it 
never  was  acknowledged,  or  asserted,  in  parlia- 
ment.' And  the  reason  of  both  these  Ci|ua1ly 
true,  but  very  different,  propositions,  is,  that 
the  parliament  has  never  had  occasion  to  con- 
sider the  conduct  of  the  crown  with  respect  to 
any  conuuered  countries,  since  we  have  any 
memorials  of  the  deliates  in  |iar1iaroent ;  which 
is  only  from  the  reign  of  king  Edward  the  6th, 
or  about  the  year  1550:  and  indeed,  1  believe, 
we  liiay  go  nirther,  and  say,  that  the  crown 
bias  made  no  new  conquests  since  that  period, 
I*  be  the  objects  of  this  supposed  legislative  au- 
rity,  eiiiept  the  provioce  of  New- Yurk,  the 


island  of  Jamaica,  the  town  of  Gibraltar,  and 
the  island  of  Minorca,  of  which  we  have  seen 
that  the  two  first,  (thotigh  in  truth  thejf  were 
conquered  from  the  Dutch  and  the  Spanmrds,) 
were  always  considered  as  planted  countries,  or 
colonies,  and  the  two  last  have  been  considmil 
by  the  English  nation  as  mere  garrison  townv, 
or  fortresses,  no  otherwise  worthy  of  notice 
than  as  they  defend  the  harbours  of  Gibraltar 
and  Port  Mahon,  which  are  tiseful  to  the  Dri<- 
tish  trade  in  the  Mediterranean.  However,  I 
will  not  take  upon  me  to  say  with  any  decree  of 
confidence,  either,  *  that  the  king's  legislativo 
right  over  a  conquest  has  ne^er  been  denied  itt 
pariiament,'  (as  lord  Mansfield  asserts)  or  *  that 
it  has  never  been  acknowledged,  or  asserted,  ia 
parliament ;'  because  I  tlo  not  pretend  to  be 
well  enough  acanainte<l  with  tlie  many  foKo 
volumes  of  the  Journals  of  the  two  houses  of 
parliament,  to  renture  u|ion  lither  of  these  as- 
sertions, or  rather  negations :  but  I  am  inclined 
to  think  they  are  both  true  :  and  in  that  case 
one  of  them  may  fairly  be  set  against  the  other. 

"  Ijord  Mansfield's'  next,  or  third,  assenion 
is,  '  That  no  book,  no  saying  of  a  judge,  no 
opinion  of  any  counsil,  public  or  private,  has 
been  cited  on  the  other  side.'  Now,  in  answer 
to  this  assertion,  it  insv  be  trulv  asserte«l  that, 
*  no  book,  no  sayintf  of  an\  judge,  no  opinion 
of  any  private  rounsd,  ('>hat  is,  of  any  counsel 
that  was  uninriiiencid  by  the  posKf^hion  of  a 
precarious  office  held  at  the  pleaKure  of  the 
crown,)  and  but  one  opinion  of  uny  public  coim- 
sel,  (or  counsel  in  possession  of  such  offices,) 
namely,  that  of  sir  Philip  Yi»rke  and  sir  Cle- 
ment Wearg,  in  the  year  17'J'i,  (»nd  that  opi- 
nion seems,  upon  otiur  grounds,  to  have  been 
a  very  hasty  one;)  has  been  riuvl  by  his  lurd-> 
ship  in  support  of  this  legijilaiive  HUthurity  of 
ihc  crown  over  compiereil  rnnnti  ii-s.'  1  say 
this  assertion  may  br  truly  matle  in  oppositioa 
to  lord  Man<>nebi's :  i\n  the  saying  of  the 
judges  in  Calvin's  case  (which  is  tlie  only  opi- 
nion of  any  judges,  which  lord  Mamdield  haa 
cited  in  support  of  this  authority )  appears,  unoB 
examination,  to  l»e  adverse  to  his  lordidiip's  doc- 
trine. And  thus  we  shall  have  assertion  against 
assertion  concerning  the  want  of  0|iiniouB  of 
judges  and  other  learned  men  upon  thia  sub- 
ject, supposing  the  assertion  of  lord  Mansfield 
to  be  true.  But  these  assertiona  prove 
nothing  on  either  side.  The  want  of  the  opi» 
nions  of  jndges  and  other  learned  men  con* 
ceming  a  qucstioD  never  agitated,  affords  tie 
no  grounds  for  the  decision  of  it :  and  there- 
fore we  must  have  recourse  to  other  methoda 
of  investigation  in  order  to  satisfy  ourselvee 
concerning  it. 

<*  But  lord  Mansfield's  assertion,  that  *  no 
book,  no  saying  of  a  judge,  no  opinion  of  any 
coansd,  public  or  private,  has  been  oiied  on 
the  other  side,'  is  not  strictly  true.  For  the 
opinion  of  Vatte),  a  learned  modem  writer  oi> 
the  law  of  nations,  was  cited  on  that  side :  and, 
as  this  question  seems  ratber  to  belong  to  the 
law  of  nations  than  to  the  municipal  law  of 
fiaglaiidi  tuck  an  authority  oaght  not  le  bw 
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ditrejirarded.  Vittel'i  work  it  writ  ia  French : 
bnt  I  bare  an  EuflfKsh  translation  of  it,  in  which 
tb«  passage  relating  to  this  suliject  is  expressed 
in  tnese  words.  *  It  is  asked,  to  whom  tbe 
conquest  belongs ;  to  the  prince,  who  made  it, 
or  to  the  state  f  This  question  ought  never  to 
have  been  heard  of.  Can  the  sovereign  act,  as 
■nch,  for  any  other  end  than  the  good  of  the 
state  ? — Whose  are  the  forces  employed  in  the 
war  ? — Even,  if  he  had  made  the  conquest  at 
his  own  expence,  out  of  bis  own  revenue,  or 
liis  proper  and  patrimonial  estates,  does  be  not 
make  use  of  his  subjects*  arms  ?  Is  it  not  their 
blood  that  is  shed  ? — And,  even  supposing  that 
he  had  employed  foreign,  or  mercenary, 
troops,  does  he  not  exniise  his '  nation  to  the 
enemy's  resentment?  Does  he  not  draw  it 
into  the  war,  while  the  advantage  is  to  be  his 
only  P — Is  it  not  for  the  cauve  of  the  state,  and 
of  the  nation,  that  he  takes  arms?  Therefore 
all  the  rights  procei'ding  from  it  appertain  to 
the  nation.  If,  indeed,  the  sovereign  makes 
ft  ar  for  a  cause  personal  to  himself,  as,  for  in- 
stance, to  ascertain  a  rii;ht  of  snocessiau  to  a 
forei<;^n  sovereignty,  tbe  question  is  altered  : 
such  an  affair  would  be  foreign  to  tbe  state; 
but  then  the  nation  should  l»e  at  liberty  either 
to  assist  its  prince  or  not  concern  itself.  And, 
if  he  is  empowered  to  make  use  of  the  national 
forc<'  in  support  of  his  personal  rights,  such 
riijfhts  are  no  longer  to  be  di^tingnisbed  from 
tlinstf  of  the  state.'  The  meaning  of  this  pas- 
sa;;f*,  as  applied  to  Great  Britain,  seema  to  be, 
that  every  country  conquered  by  the  British 
arms  is  an  acquisition  to  the  British  nation, 
and  not  to  the  king  alone  ; — that  ita  public  re- 
venue becomes  part  of  the  public  revenue  of 
Great  Britain,  as  much  aa  the  taxes  raised  in 
Great  Britain  itself,  and  is  to  be  disposed  of  in 
the  same  manner,  and  for  the  same  public  uses, 
as  those  taxes,  instead  of  belonging  to  the 
king*s  privy  purse; — and  that  the  power  of 
imposiiii;  new  taxes  on  the  inhabitants  of  such 
country,  and  likewise  that  of  making  new  laws 
for  their  government,  must  belong  to  the  same 
body  of  men  as  is  lawfully  possessed  of  those 
powers  in  the  kingdom  of  Great  Britain  itself; 
that  is,  to  the  king,  lords,  and  commons  of  the 
kingdom,  conjointly  ;  they  being  tbe  body  who 
le«fdMy  represent  the  whole  people  of  Great 
lirilain,  and  are  invested  with  the  whole  autho- 
rity originally  inherent  in,  and  derived  from, 
the  said  people,  or,  according  to  Vattel's  ex- 
pression, the  said  state  or  nation. 

**  This  passage  from  Vattel's  book  on  the 
law  of  nations  was  cited  in  one  of  the  argu- 
ments of  this  cause  of  Campbell  and  Hall  be- 
fore lord  Mansfield  :  and  therefore  he  ought  not 
to  have  said  that  no  book  was  cited  on  that  side 
of  the  question.  If  he  meant  that  no  book  of 
English  law  was  cited  on  that  side,  he  should 
have  confined  bis  expreaaion  to  that  tort  of 
biiok. 

*'  Nor  is  lord  Blansfield'a  assertion  above- 
mentioned.  That  no  book,  no  saving  of  a  jarige, 
no  opinion  cf  any  eounael,  pnUte  or  private, 
hat  been  cited  od  tke  other  lide,  atrictly  titie 


with  mpeet  to  the  tecond  artiefo  of  it,  theaay 
inga  of  judges,  any  mure  than  with  retpect  to 
the  first  article,  of  authorities  from  bonks.  For 
we  have  seen  that,  upon  examination,  the  opi- 
nion of  the  jodgea  in  Calvin's  case  appears  to 
be  an  antboiity  on  that  side  of  the  question : 
since  the  jadget  there  affirm,  that,  when  once 
king  John  had  introduced  the  laws  of  England 
into  Ireland,  no  subsequent  king  could  alter 
them  without  the  consent  of  parliament ;  which , 
is  saying,  that  the  legislative  authority  over 
conquered  countries  does  not  belong  to  the 
king  alone,  but  to  the  king  and  parliament 
conjointly. 

**  As  to  the  opinions  of  lawyers  on  tbit  8nl»- 
ject,  it  may,  perhsps,  he  true  (as  lord  NaiM- 
field  asserts),  that  none  were  cited  in  the  argw- 
ments  iu  that  causfon  that  side  of  the  qnestion. 
Yet  I  have  met  with  two  opinions  of  very  re- 
spectable lawyers  that  incline  much  to  thataida 
of  theqnestiun,  though  they  may  not  entirelj 
adopt  it.  These  are  the  opinions  of  sir  William 
Jones,  who  was  attorney- general  to  king 
Charles  the  sec<»nd,  and  Mr.  Lech  mere,  who 
held  the  same  office  under  king  George  tbe 
1st :  and  they  were  given  while  those  gentle- 
men respectively  held  that  office  under  tbe 
crown ;  which  gives  tl^ote  opinions  an  addi- 
tional weight;  because,  the  bin^  on  their 
minds  arising  from  their  possession  of  that 
office,  having  probably  been  in  favour  of  tbe 
crown,  an  opinion  against  the  prerogative  of 
the  crown  must  have  been  the  effect  of  strong 
conviction.  Sir  William  Jones  was  attorney- 
general  to  king  Charles  the  second,  in  the  year 
1679,  in  the  time  of  the  ferment  about  the 
Popish  Plot,  Vhile  that  king  (though  fond  of 
arbitrary  power),  was  obliged,  by  the  spirit  of 
the  times,  to  employ  some  honest  and  popular 
men  in  his  service,  and  to  pass  some  popular 
laws  tor  the  preservation  of  public  liberty.  He 
executed  this  office  with  great  applause,  and 
was  reckoned  to  be  the  most  It-arued  lawyer  of 
that  time;  sir  Matthew  Hule,  the  great  chief- 
justice  of  the  King's-bench,  bring  then  dead  : 
and  he  was  also  esteemed  a  very  honest  man^ 
and  a  lover  of  his  country,  ^ow  it  is  said  in 
the  life  of  sir  William  Phi|)s,  page  23,  (as  it  is 
quoted  in  Mr.  Smith's  History  of  New- York, 
from  which  I  take  it),  that  this  sir  WiUiam 
Jones  told  king  Charles  the  second.  That  he 
t*ould  no  more  grant  a  commission  to  levy  mo- 
ney on  his  subjects  in  the  plantations,  without 
their  consent  by  an  assembly,  than  they  could 
discharge  themselves  from  their  allegiance. 

**  According  to  this  account  of  this  learned 
lawyer's  opinion,  it  is  not  certain  whether  he 
had,  or  had  not,  in  his  mind,  when  he  gave  it, 
the  distinction  between  planted  countries,  or 
colonies,  and  conquered  countries,  and  whe- 
ther he  meant  to  deny  the  right  of  the  crown 
to  levy  money  by  its  own  single  authority  in 
both  these  sorts  of*  dependant  countries,  or  only 
in  the  former.  Bnt,  according  to  other  accounts 
of  this  same  opinion,  it  appears  to  have  related 
to  conquered  countries  at  well  as  planted  ones. 
For  IB  a  letter  written  by  tbe  hoiMe  of  repra^ 
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■enUtiret  of  the  province  of  the  MawtchttseU 
Bay,  in  the  month  of  JaniHiry,  1768,  to  the 
con  of  Shelbarne,  (who  was  at  that  time  one  of 
bia  majesty 'a  prtDci|ial  Recretariea  of  state),  it 
M  recited  in  these  worils ;  8ir  William  Jonea, 
an  eminent  jurist,  declared  it  aa  his  opinion,  to 
kinicr  Chariea  the  aecnnd,  That  he  could  no 
mtort  irrant  a  commission  to  levy  money  on  his 
subjects  in  Jamaica,  without  their  consent  hy 
ao  aasemhiy,  than  thev  could  diachar$;e  them- 
■tlfes  from  their  allegiance  to  the  crown. 

"In  this  account  we  aee  that  this  opinion 
related  to  Jamaica ;  which  was  a  conquered 
eountry.  The  only  remaining  doubt  therefore 
is,  whether  sir  William  Jones,  when  he  ^ve 
this  opinion,  considered  Jamaica  aa  continuing 
alill  in  ita  oriipnal  state  of  a  conquered  coun- 
try, or  whether  he  supposed  its  political  con- 
dition to  hare  been  altered  by  the  evenhi  that 
had  happened  to  it  since  its  conquest,  (such  as 
the  withdrawing  of  the  Spanish  inhabitaota 
fWND  it,  aud  the  accession  of  Enfflishmen  to  it, 
who  were  invited  by  the  king's  proclamation 
to  come  and  settle  in  it),  ao  aa  to  have  Itfen 
thereby  converted  into  the  political  condition  of 
a  colony,  or  country  that  had  been  origfioally 
planted  by  Englishmen  under  the  king's  au- 
'  thority ;  wliich  is  the  light  in  which  lord  Mans- 
field seems  to  think  that  island  ought  to  have 
been  conaidered  in  the  year  172?,  when  sir 
Philip  Yorke  and  sir  Clement  Wearg  gave 
their  opinion  concerning  it.  But  there  may  be 
a  great  deal  of  difference  between  the  condition 
of  Jamaica,  in  the  year  172?,  and  its  condition 
ia  king  Charles  the  2(rs  time,  about  the  year 
1677,  or  1678,  when  this  opinion  probably  was 

Siven :  and  the  reasons  for  considering  it  as 
aving  changed  its  political  state  from  that  of 
a  conquered  to  that  of  a  planted  country,  or 
colony,  were  much  stronger  in  the  vear  1722 
than  at  the  other  period.  For  during  the  greater 

Srt  ofChnrlea  the  aecond's  reign,  and  tbere- 
■e,  probably,  when  this  opinion  wss  given, 
the  ^nnabitaiits  of  Jamaica  were  governed  only 
by  a  governor  and  council,  without  an  ^as- 
aembly  of  the  people :  and  consequeutly  Icing 
CharlfS,  when  i\m  opinion  was  given,  had  not 
yet,  (by  graoting  them  the  privilege  of  being 
represented  by  an  assembly  with  a  power  to 
make  laws  and  impose  taxes  for  the  public  uses 
of  the  island),  divested  himselfof  his  antece«lent 
right  to  impose  taxes  on  them,  if  such  a  right 
bad  really  beloiigeil  to  him.  It  seems  there- 
fore not  unlikely  that  air  William  Jones,  when 
lie  gave  this  opmioo,  might  consider  the  island 
of  Jamaica  as  continuing  still  in  its  original 
atate  of  a  conquered  country,  notwithstanding 
moat  of  the  Spanish  inhabitants  had  left  it: 
and,  ir  he  did  consider  it  in  that  light,  it  is  evi- 
daot  that  this  opinion  of  his  would,  in  such 
eaae,  be  an  opinion  exactly  in  point  to  contra- 
fliet  lord  Mansfield's  doctrine  of  the  king's  sole 
legislative  authority  over  conquered  countriea. 

**  And,  agreeably  to  this  conjjecture,  I  find, 
in  another  account  of  this  opinion,  that  sir 
William  Jonea  did  consider  Jamaica  as  a  con- 
fMctd  aooDtry,  and  exprenly  calM  It  so. 


and  yet  denied  the  king's  authority  to  impose 
taxes  OD  its  inhabitants  without  the  consent  of  an 
assembly.  For  in  another  letter  of  the  same 
assembly  of  the  representatives  of  the  province 
of  Maasachuseta  bay,  written  in  the  same 
month  of  January,  1768,  aa  the  former  letter 
to  lord  Shelbume,  and  addreaaed  to  Dennis 
I>e  Berdt,  esq.  their  agent  in  England,  tliey 
speak  of  this  opinion  of  sir  William  Jonieaia 
these  words :  '  There  was  even  in  those  times 
[the  times  before  the  Revolution]  an  excellent 
attorney-general,  sir  William  Jones,  who  wai 
of  another  mind,  and  told  king  Charles  the 
second,  that  he  could  no  more  grant  a  commis- 
sion to  le? y  money  on  his  subjects  in  Janraica, 
though  a  conquered  island,  without  their  oon- 
aent  by  an  assembly,  than  they  could  discharge 
themaelvea  from  tlieir  allegiance  to  the  Kng- 
liah  crown.'  If  thia  last  account  of  sir  William 
Jonea's  opinion  is  the  true  one,  it  is  evident 
that  he  considered  Jamaica  as  continuing  still 
In  the  condition  of  a  conquered  country,  and 
consequently  that  his  opinion  with  respect  to 
the  king's  power  over  conquered  countries  ia 
directly  contrary  to  lord  Mansfield's. ' 

"  The  other  opinion  which  I  mentioned  as 

material  to  our  present  enquiry  was  that  uf  Mr. 

Lech  mere,  a  lawyer  of  consiJerable  eminence, 

and  eateemed  a  man  of  great  integrity,  who 

waa  attorney-general  to  king  George  the  Ist. 

Thb  opinion  I  had  occasion  to  mention  to  you 

in  our  laat  conversation,  just  before  I  begon 

the  account  of  the  imposition  of  the  duty  of 

four  and  a  half  per  cent,  upon  giKNis  exported 

from  Grenada  by  the  king'a  letters  patent  of 

July,  1764.     It  is  shortly  thus.     When  the 

British  ministers  of  state,  in  the  year  1717, 

had  a  design  uf  advising  the  king  to'impose,  by 

his  royal  prerogstive,  the  said  duty  of  four  and 

a  half  per  rent,  on  goods  exported  from  the 

island  of  Jamaica  and  the  little  Inlands  of  Ane- 

gada  and  Tortola,  which  are  situated  at  a  aniall 

distance  from  St.  Christopher's,  they  consulted 

Mr.  Lechmere,  the  attorney -genera  I,  upon  the 

legality   of  the  intended   measure.     And   be, 

thereup«m,  honestly  told  them,  *  that  the  per- 

aon  who  should  advise  hia  majesty  to  take  auch 

a  atep,  would  l»e  guilty  of  high  treason.'    Bat 

I  do  not  know  whether  he  considered  Jamaica 

aa  still  continuioif  in  the  state  4>f  a  conqnered 

island,  or  not.     If  he  did,  this  opinion  uf  bis 

would  be  an  opinion  exactly  in  point  to  our  pre- 

aent  aubject,  and  directly  contrary  (aa  well  aa 

the  opinion  of  sir  William  Jones,  according  to 

the  last  account  of  it,)  to  the  doctrine  of  lord 

Mansfield  concerning  the  sole  legislatire  an- 

thority  of  the  crown  over  conquered  countriea. 

<*  These  two  respet^table  opinions,  againat 

the  aaid  supposed  legislative  authority  of  the 

crown,  may  fairly  be  set  in  opposition  to  the 

opinion  of  sir  Philip  Yorke  ami  sir  Clement 

Wearg,  so  much  relied  on  by  lord  Mansfield, 

in  support  of  it. 

"  You  now,  I  hope,  are  satisfied  that  lord 
Mansfield's  peremptory  assertions,  <  that  no 
doubts  had  ever  been  enteruined  by  any 
lawyera,  btfora  the  said   caic  of  Campbell 
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and  flail,,  concerning  the  king's  solo  legisla- 
tiYe  aathority  over  conquered  countries,'  are 
Dot  quite  aji^reeable  to  the  truth,  but  that  some 
Imwyers  of  character  in  former  times  hare 
presumed  to  entertain  a  different  opinion,  and 
•f  eo  to  tell  the  king's  ministers  that  they  did 
•o.  And  consequently  you  shoultl  shake  off 
from  your  mind  that  orer-great  awe  and  de- 
lereoce  to  that  learned  lord's  opinion  which  the 
peremptory  manner  of  his  making  those  asser- 
tions bad  impressed  upon  it,  and  should  boldly 
▼entare  to  entertain  that  opinion  upon  the  sub- 
ject which,  upon  the  full  enquiry  yon  hare 
made  into  it,  appears  to  you  to  be  the  most 
reasonable. 

'*  H— I  will  endearour  to  do  so,  as  far  as  I 
mm  aUe.  But,  I  protest,  I  find  it  difficult ;  as 
his  autboritati?e  manner  of  making  these  as- 
•ertioos  does  still  retain  some  influence  over 
ny  mindy  notwithstanding  you  have  now  coo- 
TiDoed  me  that  they  are  neither  altogether 
Crae,  nor  decisi? e  of  the  matter  in  question,  if 
they  were  true.  However,  upon  the  whole,  1 
do  f  entore  to  conclude  that  the  reasons  he  has 
gif  eo  in  support  of  his  opinion,  *  that  the  king 
alone  hasa  legislati?e  authority  o?er  conquered 
oovntnes,'  are  far  from  being  sufficient  to 
maintain  it  I  should  therefore  continue  to 
Md  the  opinion  which  at  first  appeared  to  me 
most  reasonable^  to  wit,>  that  the  king  and  par- 
liament conjointly,  and  not  the  king  alone,  had 
a  right  to  make  laws  for  the  inhabitants  of  con- 
jpiendconntries,'  and  to  impose  taxes  on  them, 
if  it  were  aot  fi>r  one  remaining  difficulty,  con- 
eeniiog  which  I  most  desire  the  assistance  of 
joor  opinion.  This  difficulty  is  grounded  on 
the  authority  which  lord  Mansfield's  doctrine 
may,  perhaps,  deriTe  from  the  rery  circnm- 
ataaoe  of  its  being  his  opinion,  and  baring  been 
dethercd  by  him,  as  such,  in  his  judicial  capa- 
citT  00  a  question  that  brought  the  subject  re- 
gularij  before  him  for  his  decision;  more 
specially,  if  we  consider  the  silence  of  the 
otoer  jndges  of  the  court  of  King's-bench, 
when  lord  Mansfield  delivered  this  opinion,  as 
impijrinflr  their  concurrence  with  him  in  it. 
For  to  mis  case  it  may  be  said,  that,  on  the 
only  occasion  on  which  this  doctrine  *  of  the 
Jdi^a  sole  legfslative  power  over  conquered 
eoontries'  has  been  brought  into  question  before 
aa  Eagfish  court  of  justice,  it  has  been  decided 
in  AfOot  of  the  crown  by  the  unanimous  opi- 
■ioa  of  all  the  judges  of  the  court ;  and  that, 
whatever  the  law  might  be  before,  such  a  deci- 
SMO  moat  be  considered  as  settling  it  for  the  fu- 
lore  in  larour  of  the  said  power  of  the  crown, 
or  must  be  a  peremptory  guide  to  all  future 
OMirts  of  justice  in  their  decision  of  the  same 
tacslioo,as  often  as  it  shall  occur  before  them. 
1  shoold  he  glad  to  know,  therefore,  what  you 
lUnkof  this  conclusion,  and  whether  by  the 
nrfet  observed  by  English  courts  of  justice 
with  respect  to  points  already  decided  by  the 
■me  or  other  courts,  such  a  question  ought  to 
be  considered  as  having  been  decided  for  ever 
iafrfour  of  the  crown  by  t^  one  decision  of 


A.  D.  1774.  [S50 

lord  Mansfield  and  the  court  of  King's-bencb^ 
If  it  is  to  be  so  considered,  I  must  needs  think 
that  lord  Mansfield  and  his  brother  jndges  will, 
by  that  opinion  of  theirs  in  their  judgment  on 
the  COM  of  Campbell  and  Hall,  have,  indi- 
rectly, made  a  law  of  the  most  capital  import- 
ance to  Great  Britain  and  the  British  domi- 
nions. 

**  E. — ^Your  question  is  a  very  proper  one, 
and  not  a  very  easy  one  to  answer ;  there  being 
no  express  law,  nor  eveo  constant  usage,  that 
ascertains,  in  all  cases,  the  degree  of  deference 
which  is  to  be  paid  b^  courts  of  justice  to  the 
former  judicial  decisions  of  the  mme  or  other 
courts  of  justice.  And  we  have  seen  lord 
Mansfield  himself,  since  he  has  been  chief 
justice  of  the'King's- bench,  and  his  brother 
judges  of  that  court,  in  more  than  one  instance, 
determine  a  point  of  law  in  a  manner  directly 
contrary  to  the  determination  of  it  by  all  tho 
judges  of  the  same  court  of  King's-bench  on 
a  former  occasion,  though  the  said  former  de- 
termination had  been  acquiesced  in  by  the  party 
against  whom  it  had  been  made,  and  bad  been 
taken  and  reputed  for  good  law  ever  atlter,  till 
the  new  case  in  which  lord  Mansfield  and  the 
other  judges  of  the  court  of  Kiug's-bench  de- 
termined the  point  in  a  different  manner.  T 
uarticnlariy  remember  an  instance  of  this  kind 
in  a  case  in  which  the  names  of  the  parties  were 
Wyndham  and  Chctwynd,  containing  the  qoa- 
lifications  necessary  to  the  three  witnesses  who, 
by  a  certain  statute  made  to  prevent  frauds,  are 
required  to  attest  and  subscribe  a  will  of  lands, 
in  order  to  its  validity.  But  the  general  rtiko 
concerning  the  authority  of  judiaal  determi- 
nations of  points  of  law  I  take  to  be  as  fol- 
lows. 

"  In  the  first  place,  where  a  point  of  law  baa 
been  agitated  in  all  the  courts  through  which 
it  may  be  carried  by  apfieal,  or  writ  of  error, 
and  has  been  tiually  determined  bv  a  judgment 
of  the  highest  court  of  appeal,  that  is,  of  the 
House  of  Lords,  (for  that  is,  in  Great  Britain, 
the  highest  court  of  appeal  both  in  matters  of 
law  and  equity ;)  such  a  determination  is 
reckoned  to  be  of  almost  as  much  authority 
with  respect  to  the  point  so  settled,  as  an  act 
of  parliament ;  or,  at  least,  it  is  so  considered 
by  all  the  ordinary  courts  of  justice,  though, 
perhaps,  the  House  of  Lords  itself  might,  on 
another  occasion,  if  they  thought  there  was 
very  strong  ground  for  it,  determine  it  in  a  dif- 
ferent manuer. 

**  In  the  second  place,  when  a  point  of  lair 
has  been  fully  argued,  and  solemnly  deter- 
mined by  one  of  the  four  great  courts  of  West- 
minster-hall, that  is,  the  court  of  Chancery, 
the  court  of  King's-hcnch,  the  court  of  Com- 
mon Pleas,  and  the  Court  of  Exchequer,  and 
the  party,  against  whom  tlie  judgment  hss 
been  given,  has  acquiesced  in  it,  and  has  for- 
born  to  bring  an  appeal,  or  a  writ  of  error, 
into  the  next  higher  court  of  justice,  to  which 
the  right  of  revising  the  judgments  of  the  first 
court,  and  correcting  tfcle  errors  in  them,  be- 

% 


851] 


15  GEORGE  III.  The  Case  of  the  tdand  of  Grenada—         [S52 


lonifi ;  tn«1  such  forbeannce  doei  not  ai-ise  point,  or  points  of  law  have  been  detemniual 
JTroui  the  pitvcrl^  or  iusbility  of  the  Kaicl  parly  against  bim  ;  and  the  loitini;  party  acquirscea 
to  bear  the  expcoce  of  prosccutinip  such  writ  in  ihe  said  judgement,  aud  brinf^s  no  writ  of 
of  error,  or  appeal  to  the  next  higher  court ;  '  error  to  re?erKe  it;  auch  ao  acquicicenoc  of 
snch  a  deteriniuation  act|uires  a  great  dei^rec  ^  tbe  losiDir  party  can  operate  as  a  confirmation 
of  respect  and  authnriiy  in  Wi-stminster-hall,  of  only  those  points  of  law  which  are  deter- 
and  is  usually  adopted  and  folUiwed  by  the  mineil  a{>;ainst  bim,  and  not  of  those  which  are 
courts  of  justice  in  tlifir  siilisp(|iient  dttermi-  determined  for  him.  In  such  a  case,  there- 
nations  of  the  same  pnint  of  Ian,  a«  of\en  as  it  fore,  there  will  be  several  detenni nations  of 
Guines  before  them.  Vet  it  is  not  of  quite  so  i>oints  of  law,  all  deliberately  made  by  the 
great  authority  as  a  determination  of  the  House  aame  judges  and  in  the  same  cause,  which  wilt 
of  Lords  upon  a  queniiuu  !»iniight  there  in  the  have  diflerent  degrees  of  weight  and  authority, 
last  resort :  and  we  have  soiiirtimeH  seen  such  namely,  the  points  determined  in  favour  of  the 
determinations  overturne<l 
termiuiitioiis  of  tbe  same  or 
tice 
court 
and 

to  you.  Yet  sui'b  overturiiings  of  the  former  '  judges  who  have  decided  them,  and  to  the  de- 
•oleum  tletermiiiations  of  courts  of  justice  are  i  liberate  manner  in  which  they  bavebeenTon- 
Tery  unfrequent,  and  are  not  in  general  approv-  i  sidered  and  discussed  before  they  were  decided; 
•d  of,  though,  perhaps,  in  some  very  strong  ;  but  those  which  are  determined  against  tiie 
cases,  » here  the  fomitT  ik'tiTininatiuns  have-  losing  party  will,  besides  the  weight  aud  au- 
been  made  upon  very  wrung  principles,  they  |  thority  arising  from  tbe  foregoing,  circum- 
may  be  justifi  ihle.  |  stances,  be  entitled  to  an  additional  degree  of 

**  In  the  iliinl  place,  when  a  matter  has  been  I  res|»cct  arising  from  the  aiH|uiefirenceof'.tue  Ins- 
fuUy  argued  lu'fbre  one  of  tiie  courts  of  W  est-  ing  party,  which  will  shew  that  he,  and  hiscoun- 
minster* iiall,  and  a  solemn  judgment  has  lieen  sel  learned  in  the  law,  des|»air  of  having  those 
given  u|>on  it  in  favour  of  one  of  the  parties;  ^  points  determineil  in  a  different  manner,  if  they 


by  subsequent  dc-  |  losing  party,  aud  the  points  determined  against 

other  courts  of  jus- ;  him.     For  the  {mints  determined  in  favour  of 

iu  Wfsl  minster  hall ;   as  was  done  in  the  ,  the  losing  party  will  have  that  decree  of  weight 

t  of  King^s- bench  in  the  case  of  Wy  ndham  .  and  authority  which  arises  from  Ihe  respect  due 

Chetuynd,  which  1  just  now  mcntioneil ,  to  the  learning,  abilities,  and  integrity  of  the 


and  in  the  said  judgment  more  than  one  piiint 
of  law  has  been  determined  in  favour  of  such 
party  ;   and  the  losing  party  acquiesces  iu  tlie  | 


were  to  bring  a  writ  of  error  for  the  purpote. 

**  These  seem  to  me  to  be  the  different  de- 
grees of  authority  which  are  attributed  by  the 

W  «  1*1  fl  ■     "  M.\.  M*  *al*A* 


said  judgment,  and  forbears  to  biing  a  writ  of  I  English  cnurts  of  justice  to  the  aforesaid  dif- 
error  for  a  rcver>al  of  it  in  a  lii;;her  court  of  |  ferent  stirts  of  judicial  drterminatious  of  |iointa 
justice ;   tbe  determinations  of  such  puints  of  ■  of  law  by  former  judgc*« :  which,  1  presume, 


law  acquire  a  contiiderabte  ilegrec  of  wei>vlit  aud 
authority  in  the  estimation  of  lawyers  and  suIh 
■eqnent  courts  of  justice,  but  yet  are  not  quite 
■o  much  respected  as  the  determinations  in  the 
two  former  cases:  and  for  this  plain  reason, 
that,  as  more  than  one  point  of  law  are  deter- 
mined at  the  same  time  in  favour  of  one  of  the 
contending  parties  and  against  the  other,  it  is 
uncertain,  whether  the  losing  |iarty,  when  he 
acquiesces  under  the  whole  judgment,  and 
forbears  to  bring  a  writ  of  error  in  a  8U|ierior 
court  to  get  it  reversed,  aoquiesf?ea  in  all  Ihe 
points  of  law  determined  ugaioNt  liim«  or  only 
in  some,  or  one,  of  tiiem  ;  because,  if  only  one 
of  them  is  riirhtly  deteniiiued  a;{ainst  him,  the 
judgment  against  him  would  lie  afiirmed  n|>on 
a  writ  of  error,  as  much  as  if  all  the  points 
bad  been  ao  determined.  This  uncertaiuty 
concerning  the  p:irticular  points  of  law,  in  the 
detenni  nation  of  which  the  losing  party  may 
be  supposed  to  acquiesce,  takes  from  the'deter- 
minatiuusof  each  of  the  points  of  law,  that  are 
determined  againtit  him,  some  part  of  the 
vveii^ht  and  authority  which  such  determina- 
tions would  otherwise  dcri>e  troiii  his  acqui- 
escence. 

**  And  fourthly,  if  a  matter  has  been  fully  ar- 
gued before  a  court  of  justice  in  WestmiuKter- 
hall,andasoIemnjuilgment  has  been  given  U|Min 
it  in  favour  of  one  of  the  parties ;  and  in  the  said 
judgment  one,  or  more  than  one,  point  of  law 
has  been  deternioed  io  bis  favouri  and  another 


you  will  agree  with  uie  iu  thinking  reasonable. 

'*  F, — I  euter  very  readily  into  these  distinc- 
tions between  the  dilfereiit  sorts  of  judicial  de- 
terminations, and  thiuL  them  very  natural  and 
reasonable.  And,  according  to  liiib'  grailation 
of  ihem,  it  seems  to  me  that  the  f»pinion  of  lord 
Mansfield,  delivcre«l  in  the  cas»e  of  Campbell 
and  Hall,  concerning  the  sole  irgiNlalive  au- 
thority of  the  crown  over  <'ouf|uered  coun- 
tries, (even  supnosiug  the  ntlier  juJi^es  of  tbe 
King^s-beuch  to  have  concurn-d  with  him  in 
it,)  iimst  he  placed  in  the  fourth,  or  hiwn»t  class 
of  them.  For  in  that  4'a>e  there  is  no  room  to 
infer  any  thing,  from  the  aequiescence  of  either 
of  the  parties,  in  favour  of  that  opinion.  Fur, 
as  to  the  defendant  Hall,  who  \«as  Ihe  losing 
party,  all  that  ran  biM I' ferrul  iVom  hi«  acqui- 
escence in  thejuil^meni  given  against  him  ia 
that  action  is,  that  he  and  his  counsel  acqui- 
esced in  the  opinuui  of  the  Court  upon  the  2d 
point,  *  of  the  immediate  iqieration  of  tbe 
Ling's  proclama'ion  «d'  October  170 J,  as  a  bar 
to  tbe  exercise  of  his  antecedent  legislative  au- 
thority,' and  despaiixMl  of  having  it  otherwise 
deteriuiueil,  if  he  should  have  brought  it  into 
the  JloU!»i'  iif  LoriU  by  writ  of  error.  And  aa 
to  the  plaiiititf  Cainpbell  n  ho  gained  his  cause, 
he  could  not  brii:;;  a  writ  of  ernA*  to  reverse  a 
judgment  that  was  ^ivm  in  his  favour,  tin  thai 
the  opinion  of  lord  Maiuhtld  upon  thai  first 
point  wuf  t,  iudeedi  be  considered  as  the  opinioa 
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of  that  learned  lord,  aud,  perhaps,  of  the  whole  alone,  without  the  coDcuntmce  of  the  parlia- 

court  of  King's- bench,  upon  a  point  that  had  inent,  a  power  to  make  la  mm  and  impose  taxet 

been  fully  argued  before  them,  and  must  be  ut  pleasure  on  the  inliabit|uits  of  alt  comitrie« 

entitled  to  all  the  respect  which  is  due  to  it  on  that  arc  conquered  by  the  British  arms  ?-« 

that  account,  but  cannot  dcrire  any  adiUtional  I    therefore   hope,  either,  that  the  law  upon 

weiirhi  from  the  acquiescence  of  either  of  the  this  subject  will  soon  be  altered  by  an  express 

parties  under  it;  tliat  is,  it  must  be  a  jadieial  act  of  parliament  for  the  poruose,  or  that  the 

decisiou  of  the  lonest  of  tiie  four  classes  of  question  may  again  be  brougnt  under  the  con • 

judicial  decisions  wliicb  you  have  been  just  sideraiion  of  some  court  of  justice,  and  bt 

DOW  describing.  there  determined  in  a  different  manner,  as  the 

same  or  any  other  court  of  justice  ro  West-  •    .t,^  „.^^  ^^..^  «>*•  »;«„»o  k^^i.  iL^H^k  lU^ 

.»:».«».  u«ii  ^»  ^  .    au            -:           — u-^L  *D  tne  same  court  of  Iwinr  s-lieticli,  ttiouffn  tot 

l^l.„,?r„J^    •»        ^          ?  •    W    I!  of  ••»«  »«cond  eta.*.    For  it  may  be  of  l«rrible 

aulbority  over  conquered   con ntrie|>^   .hould  eon.eqoence  to  tiie  freedom  of  the  EnKliih 

occur,  as  lieing  absolutely  bindine  and  decisive  "!!;;..,:„_  ,„  u...  .„  .»„  "„„„L  .  ......^.  a.^! 

of  the  nncstio.^  go  a«  to  he  entitl^  lo  the  con-  ""'"""o"  »?  «»•'«  •»  eoorinous  a  power  fixed 

firina.iou  of  such  court  of  jurtice,  thooRh  the  P*''"»»«l'j'  »  l^e  po.M»sion  of  the  crown. 


reasons  on  which  it  was  founded  should  be  en-  **  F. — Iheartilyjoinwithyouinthese 

tirely  disapproved  by  the  judges  of  which  such  but  doubt  a  little  whether  they  are  likely  to  im 

eourt  should  be  com|iosed ;  since  we  have  seen,  soon  accooiplisbed.    Kowever,  if  this  (^uertion 

ill  the  case  of  Wyndham    and   Chetwynd,  were  again  to  come  before  a  court  of  juatioe, 

(which  was  determined  by  lord  MansfleM  him-  and  the  merits  of  the  cause  were  to  torn  singly 

self)  that  even  a  decision  of  tlie  second  class  is  upon  the  decision  of  it,  (whieh  was  not  llac  case 

not  always  so  considered.      But  Tet  it  would  in  the  action  oY  Campbali  against  Hall,)  I  cas 

certainly  have  considerable   weight  with  the  hardly  persuade  myself  that  the  judf^#f  any 

judcifos  of  such  subsequent  court  of  justice,  so  court  in  Westminaier-ball  would  think  them- 

as  to  induce  them  to  give  judgment  agreeably  selves  bound  to  determine  it  agreeably  to  Jonl 

to  it,  if  they  were  only  in  a  state  of  doabt  coo-  Mansfield's  opinion,  merely  through  deftsrence 

ceriiiiig  the  validity  of  the  reasons  on  which  it  to  that  opinion  and  without  any  new  reasou 

had  been  grounded,  and  did  not  thoronghly  that  shoald  influence  their  own  jodgoMnta  in 

disapprove  them.    Ho  thst  1  am  afraid  we  ^ast  favour  of  it ;   seeing  that  the  reasons  allcdged 

allow,  thst  (weak  and  ill-graoDded  as  it  ap-  by  lord  Mansflcdd  in  support  of  it  hare  ap* 

Rears  to  you  and  me,)  this  opinion  of  lord  peared,  upon  examination,  to  be  so  very  weak, 
lansfieht,  concerning  the  king's  sole  legisla-  and  that  its  authority  as  a  judicial  uecisioa  m 
tive  power  over  conquered  coimtries,  is  a  lem-  two  degrees  lower  than  that  of  the  case  in  tho 
pni-aryjiiilicial  determination  of  that  question  courtofKingVbench,  above  alluded  to, (which 
in  favour  of  the  prerogative  of  the  crown.  But,  is  called  the  case  of  Ansty  and  Dowsing,)  which 
as  you  rightly  observed,  it  is  a  decision  of  the  was  overturned  by  the  same  court  in  the  sub- 
fourth,  or  lowest,  class  of  the  several  sorts  of  sequent  case  of  VVyndham  and  Chetwynd,  that 
judicial  dettTminations  alxive  described. — But  case  having  been  a  decision  of  the  second  class, 
J  hope  your  curiosity  is  now  satisfied  with  re-  and  this  being  only  of  the  fourth.  But  tliia  i« 
spect  to  this  important  question  of  law,  con-  all  matter  of  conjecture,  and  consequently  not 
cerning  the  snp{Hiscd  sole  legislative  authority  worthy  our  further  consideration."  CaMffian 
of  the  crown  over  conquered  countries,  which.  Freeholder ;  a  work  of  which  Dr.  Watson,  tho 
1  think,  we  have  very  sufficiently  discussed.  eminent  bishop  of  LlandafT,  has  very  tnilv  sai4 
"  F—Mv  curiosity  is  indeed  satisfied  on  (Note  to  Assize  Sermon  preached  at  Carobridg* 
this  subjecif  bTtJie  Jleliure  ^^  *»  j»^  J^-'  ^^^^)  '^^^  .^^«  -P»^^  ^^'^'  -^""^ 
enquiry  is  allayed  wilh  some  mixture  of  un-  "'*  P'"P'««>"»  reasonmg. 
easin(>ss  arising  from  the  weight  that  may  be  With  respect  to  the  application  of  the  re- 
tboughi  to  belong  to  that  opinion  of  lord  Mans-  venue  arising  from  the  four  and  a  half  per  cent. 
field.  For  how  can  any  lover  of  illwrty  and  duty,  see  some  disrussiona  in  the  House  of 
the  Engl i.Nh  constitution  (as  1  most  sincerely  Lords  on  April  6,  180'2,  and  iu  the  House  of 
prot'eks  myself  to  be)  not  be  sorry  to  find,  that  Commons  on  March  30, 1802 ;  oii  July  2, 1804* 
the  only  judicial  decision  that  has  been  made  Pari.  Deb.  vol.  2,  p.  902,  and  on  May  8,  1809^ 
upon  the  subject,  has  ascribed  to  the  crown  Pari.  Deb.  vol.  14,  p.  409. 
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55 !•  The  Trial  of  Eliza deth,  calling  herself  Duchess  Dowager 
of  Kingston,  for  Bigamy  :*  before  the  Right  Hon.  the  House 
of  Peers,  in  Westminster-Hall,  in  full  Purliament  assembled, 
15th,  16th,  19th,  5J0th,  aiul  e^<l  Days  of  April:  16  Gkokge 
IH.  A.  n.  1776.  t  [Printed  under  an  Order  of  the  House  of 
Lords.] 

Mandajf,  April  15,  1776.  The  clerks  athisiant  to  tlie  llouie  of  \joir4jSt 

V     .u^  r^  .    1  •    ur    «    '     .      •    II    r     !  An<l  tlie  derk  ol  ilie  narluiiienl. 

Id  UieCouri  erecit»il  in  Wf«tiniiisler>liun,  for        #%i    i     4-,i^  ■    *•!.     ^        i_    ■      .i  ^ 

•t    T     I    r  i.*i      I     I.  Ik     I        Ik  t      Clerk  oMlie  croMR  III  (  hmicerv.  beanncf  lii« 

tlieTn.lof  fcltz^lHl,  l^^ichiBsUoiiajjer  1^  .,^,.„,„,i,^j^„,.,„^^  I.,ril  fliKh  NleiiH. 
of  XiiiifHio.,,  Jor  IJufaiu^ .  .  ^^^^^^^^^  ^.j^^  ^  ^^^  ^^^^  ^^^^  ^  .^^  ^^^^  KiTur-nbeucb. 

About  ten  o'cloi-k  tlie  Lords  ciime  from  The  Hiasters  in  I'lianrery,  two  and  ttto. 

tlieir  own  IIo|l^e    into    the  CHuirt  ererleii  in  The  judij^ea,  two  ami  Iw o. 

WMtiiiiiivler-hall,  fur  iheTiial  of  Eli/alHih  Tlie  peci-K  ehtent  R<in«,  tuo  and  two. 

duckeiM-dowagcr  of  Kiiis^stou,  io  the  maiini-r  ;  Peen  iiiiiiors,  two  and  two. 

fdlowinif :  j  Cheatir  and  S«>iiierM*t  heraldfl. 

The  LonI  Hufih  Steward^s  geotleiuen  atti.n-  ;  Four  aerjtauls  at  arms  w ilh  their  maoes,  two 
^Dta,  two  and  two.                                              >  and  two. 

*  See  the  Trials  of  .Mary  binders,  vol.  6,  seated  to  her  heing  liailetl,  a^  there  could  b« 
p.  973,  and  of  Fielding,  toI.  i4,  p.  1327,  for  the  '  no  doubt  (he  said)  uf  her  a|i|iearaoGe  to  an- 
liko  ofleuoe.  »wer  to  the  indicinipnt. 

t  11  o-„      r*..  ...     ^rv  !      *•  l^ird  AlansfleiJ,  Though  we  should  un- 

t  '•  Bex  r.  Duruc»  of  Kincstoi..  ,  ^^^^^y  u,,/b»i\^A  l.«r.  il  i.,  be ner  to  t.b« 

**  Mr.  Wallace  had  moved  on  the  part  of  the  I  it  as  upon  the  consent  of  the  prosecutor ;  and 
defendant,  for  a  Certiorari  to  he  directed  to  the  she  must  he  bound  to  appear  in  the  House  of 
justices  of  Oyer  and  Terminer,  at  lliclfa's-hall.  Lords  when  required,  to  answer  to  the  indict- 
to  remove  into  the  Court  an  indictuienl  found  ineiit,  as  well  as  to  appear  in  this  court.  But 
aipuoit  her,  at  the  sessions  tkiere,  fur  bif(amv  ;  as  there  is  nothing  a«;ain»t  her  in  this  court, 
and,  upon  the  motion,  the  court  granted  tlie  her  appearance  here  may  be  dis|)ensed  wiib 
writ.  for  the  future  u|hiii  int»tion,  without  t^i^ing  her 

**  But  now  lord  Mansfield  took  notice  to  Mr.  the  troubUi  of  actually  appeariug  here  in  court 
Wallace,  that  the  motion  was  irregular.     F<»r    any  more. 

a  dofeudant  has  no  right  to  remove  au  imlict-  *'  Bail  was  taken  accordinirly,  herself  being 
meotof  fehmy  from  Hicks's-Hall,  without  the  bound  in  4,000/.  and  each  of  her  four  bail  in 
consent  of  the  prosecutor ;   and  in  this  case    1,000/. 

there  was  no  consent,  therefore  his  lordship'  "  *  The  recognizance  was  as  follows:— 
aaid  the  writ  issued  improvidi,  and  must  be  *  Englaml.  Duchess  dowsger  uf  Kingston, 
aupcrseded.  i  *  who  stands  indictml  by  the  name  of  Eliza* 

'*  Mr.  Wallace  said,  the  onlv  object  of  remov-  '  ■  beth,  the  wife  of  Atigu&ius  John  llervey*  esq. 
ing  the  indictment  was  for  the  purfMise  of  her  ! '  is  delivered  to  bail,  upon  a  writ  of  Habeaa 
^iog  bailed  ;  but  per  lord  Mansfield,  the  pur-  *  Corpus  ad  subjiciendum,  for  tier  appearanoa 
Msa  for  which  it  was  intended,  makes  no  dif-  '  *  in  the  court  of  our  sovereiirn  lord  the  king, 
ference. — The  nekt  day  Mr.  Wallace  nit»ved  *  before  the  king  himself  at  Westminster,  on 
for  a  Habeas  Corpus,  Mr.  Justice  Aiiton  hating    *  the  first  day  of  the  next  term,  and  so  from 

Cnted  a  warrant  for  her  opprehen^ion  (as  had  *  day  to  day,  until  she  shall  lie  discharged  by 
n  settled  amongst  the  parties,  as  the  pro-  *  the  said  court,  and  not  to  depart  the  said  court 
perett  method  to  be  takea)  upon  a  certificate  of  *  without  leave ;  and  also  for  her  ap|iearaooa 
the  iiHlictinent  being  found.  *  before  our  ssid  lord  the  king  in  parliament,  to 


*'  The  w  aerant  and  the  return  to  it  were  read ; 


*  answer  to  an  indictment  ai;ainst  her  for  fc- 


and  then  Mr.  Wallace  moved  to  bail  her.  He  *  lony,  whenever  !«he  shsll  be  thereunto  re* 
mentioned  the  suit  in  the  spiritual  court,  upon  *  quired.  By  the  Court.  Blrrow.' 
the  proceedings  there  agaiu^t  Mr.  Hervei ,  tor  i  **  1  have  inserted  this  recoi^nizsoce,  ver^ 
Jjactitatioo  of  marriage,  and  also  the  proceed-  i  batim,  because  there  was  found  only  a  sinala 
inga  in  Chsncery  relating  to  her  marriage ;  all  I  instance  of  the  like,  (viz.  of  a  recoirnizanca 
thase  proceedings  were  put  into  court,  and  en-  '  taken  in  this  court  to  appear  in  parliament) 
tared  aa  read.  He  observed,  that  she  must,  at  \  which  was  that  of  the  earl  of  Orrery*,  taken 
all  events,  be  tried  by  her  peers,  as  Mr.  Uervey    and  acknowledged  before  kird   chief  justice 


waa  now  become  earl  of  Bristol. 
**Mr.  Bearcroft,  fur  tba  prataciitor,  con- 


Pratt,  on  the  14tb  of  March,  9  Geo.  1,  fur  bia 
appcaranca  ip  tha  .cotu-t  ai'  uor  lord  tba  kiag. 
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The  yeorotn-nsbflr  of  the  Hoow. 
The  baroDt,  two  and  two,  beginning  with 
the  youngest  baron. 
The  hiahopt,  two  and  two. 
The  vieoounta  and  other  pcera,  two  and  two. 
The  lord  pri?y  seal  and  lord  president 
The  archbishop  of  York  and  the  archbishop 

of  Canterbury. 

I  '  I  - — — 

before  the  king  himself  at  Westminster,  on  the 
first  day  of  next  term,  and  so  from  day  to  day 
until  he  shall  be  discharged  by  the  said  court, 
and  not  to  depart  that  court  without  leare,  to 
answer  to  those  things  which,  on  the  behalf  of 
our  said  lord  the  king  shall  be  objected  ogainit 
biaa ;  and  also  for  his  appearance  from  time  to 
time,  ontil  he  the  said  Charles  lord  Orrery 
shall  be  discharged  bjf  dne  course  of  law,  be- 
fore our  lord  the  kins  m  parliament,  wbeoerer 
by  our  said  lord  the  king  he  shall  he  thereunto 
feouired,  to  answer  to  those  things,  which  on 
behalf  of  our  said  lord  the  king  aball  be  there 
objected  against  him.*'  Cowper's  Reports, 
p.  883. 

Upon  occaaioo  of  these  proceedings  against 
the  prisoner  in  the  folk>wiog  Trial,  Mr.  Har- 
grave  was  consulted  on  the  part  of  the  pmsecn- 
tion.  With  his  wonted  zeal  he  composed,  pre- 
viously to  the  trisi,  a  most  elaborate,  learned, 
and  able  discourse  '  Concerning  the  ESeci  of 
Sentences  of  the  Courts  Ecclesiastical  in  Cases 
of  Alarriage  wben  pleaded  or  offered  in  evi- 
dence in  the  Courts  Temporal,'  which  several 
years  aHerwards  be  published  in  his  *  Collection 
of  Tracts  relative  to  the  Law  of  England.'  In 
this  discourse  he  has  accumulated  a  vast  mass 
of  judicial  decisions  and  legal  reasonings  re- 
specting the  two  msin  questions  of  law  which 
were  made  in  this  case,  vis. 

1.  Whether  a  sentence  of  the  spiritual  court 
against  a  marriage  in  a  snit  for  jactitation  of 
marriage  is  conclusive  evidence  so  as  to  atop 
Iha  counsel  for  the  crown  from  proving  the 
said  marriage  in  an  indictment  for  polygamy  P 

9.  Whether,  admitting  such  sentence  to  be 
oonclusive  upon  such  indictment,  the  ooansel 
for  the  crown  may  be  permitted  to  avoid  the 
dfect  of  auch  sentence  by  proving  the  same  to 
have  been  obtained  by  miud  or  collasion  f 

In  addition  to  what  will  be  found  in  this  re- 
port of  the  trial,  1  most  refer  the  reader  for  far- 
ther iilustratioB  of  the  law  resuecting  these 
two  questions  to  that  treatise  of  nr.  Hargrave ; 
which  it  is  to  be  hoped  will  be  incorporated  into 
bis  valuable  '  Jarisoonsult  Exercttatiooes'  now 
in  course  of  publication. 

Mr.  Leach  has  inserted  in  his  Caaea  in 
Crown  Law  a  very  brief  note  of  this  case,  exhi- 
biting the  decision  of  the  Conrt  upon  the  two 
questions  which  I  have  jusl  staled,  and  also 
uiHMi  another  question  which  was  agitated,  vis. 
Whether  a  (leeresa  convicted  hy  her  peers  of  a 
clergyable  felony  is  by  law  entitled  to  the  be- 
nefit of  the  statutes,  ao  as  to  excuse  her  from 
capiul  puniaUment,  withMl  being  boned  in 
Mm  hiodi  or  being  liaUo  to  iif  upyriwnnmt  t 


Foot  terjeanta  at  arma  with  their  mnccai  two 
and  two. 

The  Serjeant  at  arms  attending  the  gmtt 
seal,  and  purse-bearer. 

Then  uarter  king  at  arms,  and  the  gesibp 
man- usher  of  the  Bhick  Rod  carrying  the  while 
staff  before  the  Lord  High  Steward. 

Henry  earl  Bathorst,  chanoelhir  of  Gieat- 
Britain,  Lord  High  Steward,  alone,  his  traio 
borne. 

Hie  royal  highneas  the  duke  of  ComberlaBdi 
bis  traio  borne. 

The  Lords  being  placed  in  their  proper  saiti, 
and  the  Lovd  High  Steward  upoo  the  woolpocl^ 
the  Houae  was  resomed. 

The  clerk  of  the  crown  in  Chancery,  having 
his  mqjesty's  Commisskm^to  the  Lord  Higk 
Steward  in  his  hand,  and  tlie  clerk  of  thecmwi 
in  the  King'e-bench,  standing  before  the  dark's 
teble  with  their  facea  towanls  the  state,  modo 
three  reverences ;  the  first  at  the  table,  the  se- 
cond in  the  mid-way,  and  the  third  near  tho 
woolpack ;  then  kneeled  down  *,  and  the  dork 
of  the  crown  in  Chancery,  on  his  knee,  ore- 
seoted  the  Commission  to  the  Lord  HigV 
Steward,  who  delivered  the  same  to  the  dcrk 
of  the  crown  in  the  KiogV bench  to  read: 
then  rising,  they  made  three  revereoesa,  asdl ' 
returned  to  the  teble.  And  then  proclanistioA 
was  made  for  silence,  in  this  manner: 

Serf.  Mt  Amu,  Oyes,  oyes,  oyez !  Our  so- 
vereign ford  the  king  stnetly  charges  andoooa- 
man&  all  omnner  of  persona  to  keep  aiknoSy 
open  pain  of  impriaonmeut 

Then  the  Lord  High  Steward  stood  tip,  and 
spoke  to  the  Peers. 

L.  H.  S.  His  majeaty 's  Commission  is  abool 
to  be  read :  your  lordships  are  desired  to  attend 
to  it  in  the  uaual  manner ;  and  all  others  aro 
likewise  to  stand  np  uncovered  while  tho  Cooi* 
mission  is  reading. 

All  tlie  peers  uncovered  themselves;  and 
they,  and  ail  others,  stood  op  uncovered,  whilo 
the  Commi^isioo  wa»  read. 
"  GsoiQS  JR. 

«'  Georgt!  tlie  third,  by  the  grace  of  Qodi 
of  Great- Britain,  Frtnoe,  and  Ireland  king| 
defender  of  tho  faith,  and  so  forth.  To 
our  right  trusty  and  right  wdl-brioved  cotmn 
and  counsellor  Henry  earl  Bathurat,  our  chsA- 
cdkir  of  Great-Britein,  greeting.  Know  yo, 
that  whereas  Elizabeth  the  wile  of  Aognstos 
John  Her? ey ,  late  of  the  parish  of  St  Oeofgo, 
Hanover-square,  in  our  county  of  Niddleaez, 
esq.  before  our  justices  of  Oyer  and  Terminer^ 
atHicks's-hall,  in  St.  John- street,  in  and  for 
our  county  of  Middlesex,  upon  lie  oath  of 
twelve  jurors,  good  and  lawful  men  of  the  aaid 
county  of  Middlesex,  then  and  there  sworn  and 
charged  to  enquire  for  us  fur  the  body  of  tho 
said  county,  steuds  indicted  of  polygamy,*  and 

*■  **  Polygamy,  or,  as  it  is  more  frequentlT» 
though  impmpeny,  called,  bigamy,  (which  only 
meana  having  two  wivea  in  succession,)  c»n- 
sisto  in  having  a  plurality  of  wives  st  the  samo 
time,  sad  wss  grigittslly  cooaidsitd  asof  sccio* 
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felonkiiisly  marryinor  Evelyn  Pierrfpont  late 
ilukciif  kiiicstoii,  she  \m\\)i  then  inarrircl,  and 
the  vtWv  of  iho  saiti  An<ri)«tus  John  IIciti'V  : 
we,  considerins^  that  jiistiro  is  an  rxccllpnt 
virtue,  and  pUMsint;  to  the  Most  Hi(;h,  and 

siastical  rooiiizunre  only:  though  no  early  as 
the  Stat.  4  Kd.  1,  c.  5,  \\v  Iii<;amis,  it  was 
treated  as  a  rapital  oHTcniv,  mid  ousted  of 
clergy  hy  that  statute.  The  hcDcfit  of  clerpy 
was  ho\ire\er  restored  hy  the  stat.  1  Kd.  U, 
<*.  l''^,  §  i(j.  And  ihi'  cnnii!  itself  hcioi^  as  it 
■eenifl  let't  ui  douhllal  leinpitral  co«;nixanoe,  the 
vUt.  I  .l:ir.  1,  c.  11,  ciiacK,  Mhat  if  auv 
person  or  persons  w  iilnn  Kii<;!nnd  and  Wales, 
bein^  married,  or  who  bereattrr  shall  marry, 
«lo  many  any  portion  or  |;t*rsoii¥i,  the  former 
jiiishaiid  or  wiff  Ik-iuit  ali^e,  every  surli  of- 
fence shall  Ih'  tclony  ;  ami  the  person  an*!  per- 
sons sii  offeudintr  shall  »nlfer  death  as  in  caNes 
of  felony.'  ('lergfv  however  i*.  not  therehy 
taken  aiVav  ;  but  liv  the  Mni.  \\\  Kliz.  c.  7, 
§  2.  ?,  the  otIVndrr,  he^ides  heintf  horned  in  the 
bandy  may  he  imprisoned  not  e\Teedin£f  one 
year;  and  hy  stai.  H)  Cieo.  W,  c.  74,  §  3,  a 
moderate  fine  or  n  hipping,  in  the  manner 
therein  speeified,  may  he  ^uhjitihittd  in  lieu  of 
burniuir ;  hut  not  to  ahrids^e  the  poiver  of  the 
court  to  imprison  umier  any  former  act.  And 
now  by   the  stat.  y/i  fieo.'  .s,  c.  7,  *  ff  any 

{lerson  or  persons  v%iihin  Kn«riand  and  Wales 
leinsf  married,  do  at  any  time  from  and  after 
the  passiniT  (d*  this  act  marry  any  person  or 
persons,  the  former  husliandiir  wife  hemvf  alive, 
and  shall  he  in  doe  manner  coniicted  under 
the  said  act  (of  .lac.  1,)  ihey  shail  be  .subject  to 
the  .^auie  punishments,  pains  ami  penalties,  as 
hy  the  l.ii«s  now  in  force,  persons  are  sub- 
ject to,  w  ho  are  convicted  of  u^raud  or  petit 
larceny.' 

••  This  by  stat.  \  Geo.  I,  c.  11,  (and  stat.  6 
Geo.  1,  c.  CTt,)  may  he  transportation  for  seven 
years  in  lieu  of  r>urnini^  or  whippini^.  Hu*. 
though  the  stat.  3.')  Cieo.  ?y  merely  re-enacts 
the  cnactin4(  part  of  the  statute  of  James,  yet 
it  also  virtually  includes  all  the  exceptions 
contained  therein  and  after  mentioned,  for  the 
title  of  the  act  is  *  for  rendering;  more  effeetual 
the  statute  1  Jac.  ],'  and  it  begins  by  reciting 
that  '  whereas  the  punishment  of  persons  eon- 
▼icted  of  fehuiy  uniler  the  statute  1  Jac.  1,  has 
not  proveil  eOectual  to  deter  wicketl  persons 
from  the  offence  therein  deseriheil,  be  it 
enacted,  &e.'  and  it  afterwards  attaches  the  in- 
creased punishment  upon  such  as  are  convicted 
of  the  offence  specified  under  the  said  act. 

**  Hy  §  2.  (of  stat.  ,S.5  C;.  3,c.  67,)  if  any  per- 
son ordered  to  be  tran.sported  by  this  act  shall 
be  afterwards  at  lar^c  withhi  Great  Hritain, 
without  some  lawful  cause,  before  the  expira- 
tion of  the  term,  ^c.  every  such  person  hein^ 
thereof  law  fully  cunvicted,'sliull  be  s^uilty  of  fe- 
lony, and  snfler  death  without  henctit  of  clergy. 

•'  By  §  *,  of  1  Jac.  1,  c.  11,  no  attainder  for 
any  felony  hy  that  act  shall  work  corruption  of 
bliMid,  loss  oV  dower,  or  tlislierison  of  heirs." 
Katts  rieas  of  the  Crown,  c.  12,  §  1. 


beinsf  willing  that  the  said  Elizabeth  of  and  foi 
the  tekiny  whereof  she  is  indicted  as  aforesaid, 
before  us*,  in  our  present  pailiameut,  according 
to  the  law  and  custom  of  our  kingdom  of  Great 
liritain,  may  l>c  heard,  examined,  sentenced. 

What  Mr.  East  in  the  above  pas^snge  has 
said  concerning  the  statute  1  Kd.  1.  r.  ,5,  de 
Bigamis,  is  not  altogether  correct.  That  sta- 
tute has  for  its  object  the  r;i»e  of  lu:;[amtsts  in 
the  proper  sense  of  the  wonl  who  intifht  ho 
convicted  of  felony  *,  and  it  does  not  :it  all  re- 
late to  potygamists.  I'ossihly  Mr.  Kust  was 
led  into  the  incorrectness  by  an  error  in  the 
quarto  edition  of  the  Statutes.  This  error  had 
been  pointed  out  by  the  very  learned  and  accu- 
rate anootatiir  upon  lord  Choke's  tir*«t  Institute, 
in  the  following  note  to  lord  Coke's  fuurlh  kind 
of  disparagement,  sc.  ^  propter  j.tcturam  privi^ 
'  legii,*  &c. 

•'  The  woni  *  bigamy*  is  frequently  used  to 
describe  the  crime  of  marrying  a  second  wife 
during  the  life  of  the  first ;  but  the  proper  name 
for  this  offence  in  our  law  is  ^pol\gamy,'  aiul 
with  us  a  bigamist  is  a  man  who  either  marries 
&  widow,  or  af\er  the  death  of  his  first  wife 
marries  a  second  time,  in  con.srqii«*nre  of  w  Inch 
he  formerly  could  not  claim  the  hci.dit  of 
clergy.  This  denial  of  the  In  iicfit  of  cleri»y  to 
bigamists  wa;*  in  ciuiseqiience  of  s«>me  aniient 
papal  constitutions  and  canons  (d*  councds 
against  admitting  bigamists  into  holy  onlers  ; 
a  prohibition,  which,  however  speci'Misly  tie- 
fended  hy  texts  of  scripture,  wholly  originated 
from  the  injurious  p<dicy  of  the  ctiiirdi  of 
Rome  in  discouraging  the  mani.itri.s  of  ihe 
cleriry,and  lead  the  way  to  the  louiph  teestah- 
lishuienl  of  celibacy  amongst  them.  See  l.e\  it. 
c.  21,  V.  i:j,  11.  "i  Tim.  c.  3,  v.  12,  Summa 
Coned,  per  Mirand.  fol.  4,  a.  1 19,  a.  108, 
b.  230,  b.  Bingh.  Ant.  Christ.  Cli.  h.  4,  c.  ,s, 
Tayl.  Klem.  Civ.  \t,  295,  and  the  word  *  biga- 
*  mus'  in  the  mdcx  to  the  Corp.  Jur.  Canon,  ed. 
Piihienr.  Httwever,  the  exclusion  of  hii;amisttf 
from  the  benefit  of  clergy  was  n<»t  entirely  ac- 
complished till  the  coi.mcil  of  Lyons  eudinl  the 
doubts  which  before  prevailed,  hy  posilivelv 
declaring  bigamists,  <  uuini  privilegio  clericali 
'  nudatos.'  It  appears,  that  this  constitutitm 
was  immediately  rLH;eive<l  in  England  ;  for  the 
statute  of  4  H.  1,  de  Bigamis,  takes  noiiceof  it, 
and  explains  how  it  should  be  coiistrueil,  by 
directing  that  it  should  Ite  understood  to  €!om- 
prt-hend  bigamists  before,  as  well  us  those  wh'.i 
became  so  after.  See  4  E.  I,  c.  :^.  2  Inst. 
273.  2  Hal.  Hist.  PI.  Cr.  372.  2  Hawk.  PI.  Cr. 
h.  3,  c.  33,  §  5,  and  Barring!,  on  .Ant.  Stat.  2d 
ed.  73.  When  the  benefit  of  clergy  by  being 
allowed  to  all  who  could  read,  was  extended  to 
laymen  as  well  as  {lersons  in  orders,  the  reason 
for  ousting  bigamists  of  clergy  in  great  mea- 
sure ceased  ;  but  notvvithstatufing  this,  the  ex- 
ception of  bigamy  continued  till  it  was  taken 
away  by  the  statute  of  Edw.  6.  The  p^iinting 
oat  exactly  the  appropriated  sense  of  the  word 
*•  bigamy'  in  our  tavr  was  the  more  necessary, 
because  rery  sensible  n  riten  bare  been  inattea- 
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anil  adjudgfed ;  and  that  all  other  ihin;^  vrbirh 
are  neceaaary  ia  this  behalf  may  be  duly  ex- 
tire  to  it.  We  find  a  remarkable  instance  of 
this  in  the  quarto  edition  of  the  statutes,  the 
editor  of  which,  in  a  note  on  the  4  E.  1,  c.  5, 
refers  to  the  1  Jam.  1,  c.  1 1,  as  makin{(  bit^amy 
a  felony/'    See  notes  to  Hargr.  Co.  Lilt.  80,  b. 

I  will  here  insert  the  enactment  under  consi- 
deration, aa  it  is  exhibited  in  the  authentic 
edition  of  the  Statutes. 

<*  4  £d.  1,  c.  5. — Statutum  de  Bigamis. 

"  The  Statute  of  Bigamy. 

«•  Ex  MS.  llarl.  395,  f.  80. 

'*  De  Bicrainis  qiios  dn*8  pp*  in  consilio  Lusf- 
dun^  om*i  p'vileg'  clicali  p'vavit  p'  constituconi' 
inde  editam  ft  un'  quidani  p'lati  illosqiii  eif  *ci 
fiu*int  lii^aiui  ante  p'd*cam  constitucom*qn*  de 
fviuti*  retlati  fiu^nt  tanq'am  clicos  exi^fu't  sibi 
lib'undus  ;  concurtlatUHi  est  et  declaratuin  co- 
ram It*  (*t  c(i*!iiliu  Muo  qM  cnnstitoco'  ilia  intelli- 
(feuiU  est  q'll  bife  etf 'ci  fiu'iiit  Binfami  ante 
pM'cam  ciMistitiicom',  sive  post  deveto'  nun 
lilientV  pMVis  p*ldtis  :  Immo  fiatdeeis  justicia 
siciii  <le  l.iicis. 

*^  Concernin(C  men  twice  married,  called  Bi- 
^.liiii,  wltoui  the  hinhop  of  Rome,  (mure  coi*- 
rc'i'.tly,  our  lionl  the  Poi>6)  by  a  constitution 
inadt'  at  the  council  of  Lyons,  hath  exciudt>d 
from  all  clerks  privilege,  whereupon  certain 
prelutes,  when  Huch  persons  ha?e  lieen  attainted 
for  felons,  have  prayed  for  to  hare  them  deli- 
vered as  clerks,  which  were  made  Bigami  be- 
fore t!ie  same  constitution  ;'*  (more  correctly, 
when  such  {lersons,  aa  were  twice  married  be- 
fore I  he  same  constitution,  have  l>een  calletl  in 


ercised  and  executed  ;  and  for  that  the  office  of 
High  Steward  of  Great  Britain  (whose  presence 

In  the  Appendix  to  sir  Samuel  Romilly'i 
most  able,  ?aluable,  and  instructive  Tract,  enti- 
tled, Observations  on  the  Criminal  I^aw  of 
Enijlaud,  (Note  m,)  are  the  following  very  judi- 
cious observations  on  this  offence  : 

**The  criuie  of  bifpamy  comprehends  two 
species  of  offences,  difierin{r  iifreatly  from  each 
other  in  their  character  and  effects,  and  in  their 
deip-ee  of  moral  spoilt;  and  the  circumstances 
which  mark  the  distinctions  l)etween  these  dif- 
ferent offences  are  clear  and  unequivocal.  Jf 
the  atrocity  of  a  crime  is  to  be  measured  by 
the  extent  of  the  wroni;  done  to  the  person 
u  ho  is  the  victim  of  it,  few  crimes  can  he  more 
atrocious  than  that  of  a  married  man,  who,  by 
representing  himself  to  he  a  liaclielor,  prevails 
un  a  modest  woman  to  become  his  wife.  lie 
posMfSSes  himself  by  fraud  of  her  person,  know- 
ing that  he  may  at  any  moment  dismiss  her 
as  a  prostitute  from  his  betf ;  and  nothing  can 
excee<l  the  horror  she  must  feel,  whenever,  the 
secret  of  his  first  marriage  being  divulged, 
she  shall  be  awakened  to  her  real  situation,  and 
shall  find  herself  di'spoiltd  of  her  honour,  and 
that  the  children  she  has  borne  are  bastards 
and  outcasts.  The  real  nature  of  this  crime  is 
that  of  a  fraudulent  and  most  aggravated  se- 
duction, cfffcted  under  colour  of  law,  with  all 
the  solemnities  of  religion,  and  under  such  cir- 
cumstances that  no  prudence  or  caution  could 
effectually  guanl  against  it.  But  he,  who, 
before  his  second  marriage,  apprizes  the  woman 
that  he  is  already  a  husbanti,  does  her  no 
wrong.  His  offence  is  one  to  the  state  alone, 
and  consists  in  nothing  but  the  public  scandal 


question  for  felony,  have  prayed  for  to  have  i  it  affords.  The  bigamist,  who  had  concealed 
them  delivered  aM  clerks,)  '*  it  is  agreed  and  de-  j  his  first  marriage  from  his  victim,  is  equally 
cinred  liefore  tlut  king  and  his  council,  that  the  ,  guilty  of  this  outrage  on  public  decency,  and 
same  C(uistitution  shall  be  understood  in  this  i  has  besides  done  one  of  the  greatest  possible 
wiKC,  that  whether  they  v%ere  Bigami  before  .  injuries  to  an  individual.  It  results  from  these 
the  t»ame  eons:itutioD,  or  af>er,  they  sholl  not !  considerations  that  in  a  woman  the  crime  of 
from  lieiicet'Mrih  he  delivered  to  the  prelates,  hut  '  bigamy  can  never  he  so  heinous  as  in  a'man, 
justice  shall  be  executed  upon  them,  as  upon  and  that  in  a  man  the  heinousness  of  the  crime 
other  lay  people."*  consists  altogether  in  the  concealment  of  the 

■  former    miiniage.     Mr.    Justice    Blackstone 

*  **•  A  canon  of  Pope  Gregory  the  10th  had  however,  not  adverting  to  those  distinctions, 
taken  away  the  benefit  of  clergy  from  a  biga-  [  tells  us  that  bigamy  *  has  been  made  felony 
mist;  which  having  Iteen  adopted  in  England,  by  reason  of  its  being  so  great  a  vitdation  of  the 
the  clergy  had  a  doubt,  whether  a  person  in  ;  poblic  economy  and  decency  of  a  well-ordered 
holy  orders,  who  had  been  guilty  of  this  offence  '  >itate.*  *  It  is  that,*  he  says,  '  whieh  never 
before  the  canon  took  place,  might  claim  the  can  be  emlured  under  any  rational  civil  estab- 
indulgence  of  the  common  law  ;  this  statute,  lishment ;  and,  in  norlhern  countries,*  he  ob- 
therefore,  retrospectively  declart*s,  he  shall  not  serves,  *  the  very  nature  of  the  climate  seems 
be  entitled  to  such  nrivilege.  Prynne  [Records  to  recoil  at^ainst  it.'  Comm.  vol.  4,  p.  163. 
vol.  o,  p.  151,]  takes  notice  of  two  mistakes  But  he  does  not  e«en  glanre  at  the  injury  done 
made  by  sir  E<lward  Coke.  The  fir>t  relates  to  to  the  woman,  who  suffers  from  the  crime: 
the  name  of  the  Pope,  who  made  the  canon  ;  and  even  the  more  philosophical  author  of  the 
and  the  second  to  the  preamble,  whu;h  is  mis-  *  Principles  of  Penal  Law,'  detines  polygamy 
recited.  The  Pope  who  summoned  the  council  only  to  be  a  'gross  species  of  adultery,  ag- 
at  Lvons  was  Gregory  the  lOih,  and  not  Boni-  gravatcd  by  the  profanation  of  a  religious  rite,' 
face'the  Bth,  who  was  not  elected  till  the  28lh    p.  105. 

of  Edward  the  1st,  and  consequently  not  till ,  "  Although,  as  has  been  already  observed, 
four  ami  twenty  years  alter  this  statute  was  !  this  is  in  women  a  crime  of  much  less  magni- 
enacted."    Barriugton.  tude  than  in  men,  yet  until  the  atat.  of  3  and 
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Trial  of  the  Ibucheu  of  Kingston, 
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ID  tbif  bditlf  if  required)  is  now  vacaDt  (at  we  |  it  indidcfl  before  you  (aa  is  said)  be  determined 


ar«  informed)  we,  very  much  con6ding  in  your 
fidelity,  prudence,  provident  circumspection, 
and  industry,  have  for  this  cause  onUined  and 
constituted  you  Steward  of  Great  Britain,  to 
hear,  execute  and  exercise  for  this  time  the  said 
office,  with  all  things  due  and  bvlongini^  to  the 
same  oftice  in  this  behalf:  and  therefore  we 
eommand  you,  that  you  diligently  set  about  the 


lietbreus  in  our  parliament,  ami  not  elsewhere  ; 
do  command  you  and  every  of  you,  that  you« 
or  one  ef  you,  do  Fend  under  your  seals,  or 
under  the  seal  of  one  of  you,  before  us  in  our 
present  parliament,  immediately  after  the  re- 
ceipt of  ibis  our  writ,  all  and  singular  the  in- 
dictments aforesaid,  with  all  things  touchini; 
the  same,  by  whatsoever  name  the  said  Kli- 


pren«ises,  and  for  this  time  do  exercise  and  i  xalieth  is  called  in  the  same,  together  with  ihi^ 
execute  with  effect  all  those  things  ti  hich  be-  j  writ,  that  we  may  cause  further  to  be  done 
long  to  the  office  of  Steward  of  Great  Britain,  '  thereon  what  of  light  and  acconling  to  the  law 
and  which  are  required  in  this  behalf.  In  wit-  \  and  custom  of  England  we  shall  see  fit  to  ht 
nesB  whereof  we  ha^e  caused  these  our  letters  i  done.  Witness  oui-self  at  Westminster  the 
to  be  made  patent.  Witness  ourself  at  West-  I  1  Itb  day  of  November,  in  the  16th  year  of  our 
ninster,  the  15th  day  of  April,  in  the  ICth  year  '  ' 
of  our  reign. 

*•  By  the  Kung  himself,  signetl  with  his  own 
hand.  Yorke.*' 


reign. 


V 


ORKE. 


••  To  the  Justices  of  Oyer  and  Terminer^ 
at  HicksVhall,  in  St.  John-street,  in  and  for 


Z 


j  the  county  of  Middlesex,  and  to  every  of  them, 
i  a  writ  of  Certiorari  to  certify  into  the  unppr 
^f77«.  o.ni  ..Tc  M.C  ».Mg  ;  !ho„gc  of  paHiaineut  the  indictment  found 
.r.  and  the  genUeman-usher  of  :  j„,j  Elizal»eih  calling  herself  duches«- 
,  afler  three  revere  noes,  kneeling,  .  ^^  ^,.  Kingston,  by  the  name  of  Elizabeth 
edthe  white  staff  to  his  irrace  the     .„:!•   °r  * ...^  i„V„ii /•„_  i  • 


Serjeant  at  Arms,  God  save  the  king ! 
Then  Garter 
the  Black  Rml 


jointly  presented  tlie  white  stall  to  ins  grace 

rf  Il.«l.  hle»arrf :    an.  t  .en  I  •»»«««..  .1-     returnable  imme.liat«ly  before  if.;  king  in  ,mi. 
ided  by  Carter,  IJUck  Kod,  and  ti.e  Purse-  .  ,:._,„._„,  „„,„  J  .u^  ,^„,.  .^,>.., '  ,.,, 


wire  of  Augustus  Jol.n  llervpv,  for  bii^ainy. 


tended  ..y  warirr,  .»<.»  .wu,  ...u  ».«  .  ur.c.  .  |i,„e„,._|,„  ortler  01  the  Urds  spiriTnal  'on.! 
bearer  (inak...g  l.:s  proper  reverences  to.yards  j  , ;    '^i^^^^,  a.sen.ble.1.  '    Yorke." 

the  throne)  removed  from  the  woolpnck  to  an  ■  ■ 

armed  chair,  which  was  placed  on  the  upper-  |      The  execution  of  this  writ  appears  by  the 
most  step  but  one  of  the  throne,  as  it  was  pre-  j  schedules  and  indictment  to  this  writ  auncxed. 


pared  for  that  purpose ;  and  tht- n  sealetl  him 
aelf  in  the  chair,  and  delivered  the  staff  to  the 
f^entleman  usher  of  the  Black  Hod  on  his  right 
hand,  the  Purse- bearer  holding  the  purse  on  his 
left. 

CUrk  of  the  Crovn.  Serjeant  at  Arms,  make 
proclamation. 

Serj.  at  Arms,  Oyex,  ovez,  oyez!  Our  so- 
vereign lord  the  king  strictly  charges  and  coiu- 
inauds  all  manner  of  persons  to  keep  silence, 
upon  pain  tif  imprisouinent. 

Then  the  Cleik  of  the  Oown.hy  direction  of 
the  Lord  High  Steward,  read  the  Certiorari,  and 
the  Return  thereof,  together  with  the  Caption 


**  The  Answer  of  sir  John  Hawkins,  knt.  one 
of  the  justices  within-written. 

*'  Middiesex.  Be  it  remembered,  that  at  the 
I  general  session  of  Oyer  and  Terminer  of  our 
lord  the  king,  holtlen  tor  the  county  of  Mid- 
dlesex,at  IlickRVhall,  in  St.  Johnstn'et,  in  the 
said  county,  on  Monday  the  9th  day  o\'  Jiinu- 
ary,  in  the  15th  year  of  the  reign  of  our  soie- 
rei^n  lord  George  the  3d,  king  of  Great  BritHin, 
and  so  forth,  before  sir  John  Hawkins,  knt., 
John  Ct)X,  Di%id  Wilniot,  John  Breitell,  esi|s. 
and  others  their  fellous  justices  of  our  said  lord 
the  kinsif,  assigned  hy  his  majesty's  letteis  pa- 


of  the  Indictment,  and  the  Indirtment  certified  tent  under  the  great  seal  of  Great-britain  di- 
tbereupon,  against  Fli/abeth  duchess-dowager  rected  to  same  justices  before  named,  and 
of  Kingston ;  {hhavrcrtu:  others  in  the  said  Utters  named,  to  enquire 


**  George  the  third,  by  the  cfrarr  of  God,  of 
Great  Britain,  France,  and  Irt-land  king,  de- 
fender of  the  faith,  and  so  forth.    To  our  jus- 


more  folly  the  truth  hy  the  oath  of  gi>od  and 
laufiil  men  of  the  said  county  of  Middlesk'X, 
and  by  other  ways,  means,  and  methods  hy 
\»hich  tht  V  shall  or  may  better  know  (as  \\v\[ 


tiees  of  Oyer  and  Terminer,  at  Hirk.s*s-halt,  in  ;  within  liberties  as  nithoul)  by  whom  the  truth 
St.  John -street,  in  and  for  our  county  of  Mid-  ,  of  the  mailer  may  be  better  known,  of  all  trea- 
dlesex,  and  to  every  of  them,  greeting.  We  ;  sons,  misprisions"  of  treason,  insurrections,  re- 
bein^  willing,  for  certain  reasons  us  thereunto  hellions,  counterfeitings,  clippings,  washings, 
moving,  that  all  and  singular  indictments  of  ■  false  coinings,  and  other  falsities  of  the  money 
whatsoever  felonies  whereof  Klizalieth  calling  of  Great  Britain  and  other  kingdoms  and  do- 
herself  duchess-dowager  of  Kingston,  hy  the  i  minions  whatsoever,  and  of  all  mnnlcrs,  felo- 
name  of  Elizabeth  the  wife  of  Augustus  John  j  nii^,  manslaughters,  killings,  burglaries,  rapes 
Hervey  late  of  the  parish  of  St.  George,  ilan-  |  of  women,  unlawful  meetings,  conventicles, 
over-squiire,  in  the  county  of  Middlesex,  esq.,  '  unlawful  uttering  of  words,  assemblies,  mis- 

; iprisions,  confederacies,  false  allegations,  tres- 

4  W.  and  M.  (which  extended  the  benefit  of  |  passes,  riots,  routs,  retentions,  escapes,  con- 
clergy  to  women)  passed,  it  was  punishable  in  '  tempts,  falsities,  negligences,  concealments, 
female  offenders  with  death,  but  in  males  only  |  maintenances,  oppressions,  champerties,  de- 
with  burning  io  the  hand,  and  a  year's  iropri-  ceipta,  and  all  otber  evil-doings,  offences,  and 
•cpmeDt."  injuries  whattoever,  and  alio  Ute  tccesitrict  of 
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them,  within  tlie  county  aforetaid  (ai  well  with- 
in liherlies  as  without)  by  whomtuever  and  in 
what  mAuner  soever  dune,  comnnitted,  or  per- 
iietraied,  and  by  whom,  or  to  whoniy  when, 
now,  and  after  what  manner,  and  of  all  other 
articles  and  circumstances  concerning  the  pre- 
mises, and  every  of  them,  or  any  of  them, 
in  any  manner  whatsoever;  and  the  said 
tressons  and  other  the  premises  to  hear  and 
determine  accordinK  to  the  laws  and  cutttoma 
of  £ngland,  hy  the  oath  of  John  Tilney,  James 
Siafiurd,  Richard  PhillijM,  Samuel'  Stable, 
Samuel  Bird,  William  Hilliar,  Paul  Barb<it, 
William  Weatherill,  Thomas  Waddell,  John 
Williams,  Samuel  Baker,  Thomas  Sheriff,  John 
Leicester,  Thonias  Tanton,  John  Goodere, 
John  Thomas,  and  llohert  Davis,  f^^ntlemen, 
good  and  lawful  men  of  the  county  aforesaid, 
now  here  sworn  and  charged  to  enquire  for  our 
laid  lord  the  king  for  the  body  of  the  same 
eounty ;  it  js  presented  in  manner  and  form  as 
appears  by  the  indictineBt  and  schedules  here- 
unto annexed.  BtrrusR." 

*'  George  the  third,  by  the  grace  of  God,  of 
Great- Britain,  France,  atid  Ireland  king,  de- 
fender of  the  faith,  and  so  forth.  To  our  jus- 
tices of  Oyer  and  Terminer,  at  Ilicks^s-hall, 
in  St  John-street,  in  and  for  our  county  of 
Middlesex,  and  to  every  of  them,  greeting. 
Whereas  by  our  writ  we  have  lately  com- 
manded you,  and  every  of  you,  for  certain  rea- 
sons, you  or  one  of  you  should  send  under  your 
seals,  or  the  seal  of  one  of  you,  before  us  at 
Westminster,  immediately  after  the  receipt  of 
that  writ,  all  and  singular  indictments  of  what- 
soever trespasses,  contempts,  and  felonies 
whereof  Elizabeth  the  wife  of  Augustus  John 
Hervey,  cm].  was  indicted  before  you  (as  was 
said)  with  allthinga  touching  the  same,  by 
whatsoever  name  the  said  Elizabeth  should  lie 
called  therein,  togetlier  with  the  said  writ  to 
vou  directed,  thai  we  might  further  cause  to 
be  done  thereon  what  of  right  and  according  to 
the  law  and  custom  of  England  vie  should  see 
fit  to  be  done :  and  we  do,  for  certain  reasons 
us  thereunto  moving,  command  you  and  every 
of  yon,  that  you  or  one  of  you  do  wholly  su- 
persede whatsoever  is  to  be  done  concerning 
the  execution  of  that  our  said  writ ;  and  that 
you  proceed  to  the  dctennination  of  the  tres- 
passes, contempts,  and  felonies  aforesaid  with 
that  expedition  which  to  you  shall  seem  right 
and  acconling  to  the  law  and  custom  of  Eug* 
laud,  notwithstanding  our  writ  as  before  sent 
to  you  directed  for  that  purpose.  Witness  Wil- 
liam lord  ManiifieUi,  at  Westminster,  the 
twenty -third  day  of  May,  in  the  fifteenth  year 
of  our  reign. 

••  Received  13tb  June  1775.  C.  E.  By  the 
Court.— By  rule  of  Court.  Burrow." 

«*  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  de- 
fender of  the  faith.  To  our  justices  of  Over 
and  Terminer,  at  Hicks's-hall,  in  St.  John- 
atreet,  in  and  for  oor  county  of  Middlesex,  and 


\ 


to  erery  of  them,  greeting.  We  being  willing, 
for  certain  reasons,  that  all  and  singular  indict- 
ments of  whatsoever  trespasses,  contempts, 
and  felonies  whereof  Elizabeth  the  wife  of 
Augustus  John  Hervey,  esq.  is  indicted  before 
you  fas  is  said)  be  determined  before  us,  and 
not  elsewhere,  do  command  you  and  every  of 
you,  that  you  or  one  of  you  do  send  under 
your  senis,  or  the  seal  of  one  of  you,  before  ua 
at  Westminster,  immediately,  after  the  receipt 
of  this  our  writ,  all  and  siugular  the  said  in- 
dictments, with  all  things  touching  the  same, 
by  whatsoever  name  the  said  Elizabeth  msy 
be  oal'ed  in  the  same,  together  with  this  our 
writ,  that  we  may  further  eause  to  be  dona 
thereon  what  of  right  and  according  to  the  law 
snd  custom  of  Enii^land  we  shall  see  fit  to  be 
done.  U'itness  William  loni  Mansfield,  at 
Westminster,  the  eighteenth  day  of  May,  in  the 
fifteenth  year  of  our  reign. 
"  By  the  Court.  Burrow." 

*'  At  the  instance  of  the  within- named  de* 
fendant,  by  rule  of  Court." 

The  execution  of  this  writ  appears  by  the 
schedules  and  indictment  to  this  writ  annexed. 

"  The  Answer  of  sir  John  Hawkins,  knight, 
one  of  the  justices  within-written. 

"  Middlesex,  Be  it  remembered,  that  at  the 
general  session  of  Oyer  and  Terminer  of  our 
lord  the  king,  holden  tor  the  county  of  Middle- 
sex, at  Hicks's-haA  in  St.  John-street,  in  the  said 
county,  on  Monday  the  9th  day  of  January,  is 
the  fifteenth  year  of  the  reign  of  our  sovereign 
lord  George  the  third,  king  of  Great  Britain, 
and  so  forth,  before  sir  John  Hawkins,  knight, 
sir  James  Es(]>«i!e,  knight,  David  Wilmot,Jobn 
Macliin,  esqrs.  and  others  thtir  fellows  jiisticef 
of  our  said  lord  the  king,  assigned  by  his  ma- 
jesty *ii  letters  patent  under  the  great  seal  of 
Great  Brituiu  direcued  to  the  «ame  justices  lie- 
fore-nained,  and  others  in  the  said  letters 
named,  to  enquire  more  fully  the  truth,  by  the 
oath  of  good  and  lawful  men  of  the  county  of 
Middlesex  aforesaid,  and  by  other  ways,  means, 
and  methods,  by  which  they  shall  or  may 
better  know  (as  well  within  liberties  as  without) 
by  whom  the  truth  of  the  matter  may  be  better 
known,  of  all  treasons,  misprisions  of  treason, 
insurrections,  rebellions,  counterfeitings,  clip« 
pings,  washings,  false  coinings,  and  other  falsi- 
ties of  the  money  of  Great  Britain  and  other 
kingdoms  and  dominions  whatsoever,  and  of  all 
murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  unlav^ful  meetings, 
conventicles,  unlawful  uttering  of  words,  as- 
semblies, misprisions,  confederacies,  false  alle- 
gations, trespasses,  riots,  routs,  retentions,  es- 
capes, contempts,  falsities,  negligences,  con- 
cealments, maintenances,  oppressions,  cham- 
perties, deceipts,  and  all  other  evil-doings,  of- 
fences, and  injuries  whatsoever,  and  also  the 
accessaries  of  them,  within  the  county  afore- 
said (as  well  within  liberties  as  without)  by 
whomaoever  and  in  what  mtDuer  soever  done. 
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mmmiUeil,  or  perpetcaleO,  mil  by  whom,  or  to 
wbam,  "hen,  bow,  "id  »rier  whsl  manner, 
ud  of  «1l  olher  nilicl«i  mil  circiiiMlmwt  eOD- 
CtrninE  ifie  [ireuiiMi,  bdiI  etefy  n  ibem,  or 
uy  ol  Ibem  in  »ny  mannW  wliatiwrrer  j  >b*1 
the  Mid  ire»M»a  >n.l  oUier  lUe  nretujuM  lo 
bear  nidilficrmiiieaccoiJuig  10*06  l»n»»iid 
mwtom*  of  Enclam!,  by  the  oaili  of  Jul'n  Td- 
vey,  JMB^a  SwHord,  Richard  I'liiUiiw,  Sawue 
Stable,  Hamuel  Bird  WrlUimi  «Uii«r.  Piul 
Barbal.  WiUl»m  Weatlierill,  Thomas  lV*dileU, 
John  WiUUujI,  Samuel  Baker  Tl.om»»Sb«nlF. 
Juha  Uifiealer,Tbooi8»Tanio<i,  Jolm  Goo.lere, 
John  ThotiiM,  and  lUWl  Da»i^  gewlemen 
l[wd  and  liwful  men  of  the  comny  afoiesaid, 
■WW  here  awarn  and  cba^cri  to  «luiuirc  fur  DUr 
Hid  lard  ibe  king  Tor  ibe  bmly  of  ibr  iinme 
couDtv  :  il  i«  preBeiited  io  oianncr  aoil  form  ai 
apfieaVa  bj-  a  crrlaio  bill  ol'  iadictiiteDI  tu  ibii 
•cbedule  auoexed.  BtnLEU. 

"  G«i^«  tlie  third,  by  the  urtce  of  Cod,  of 
GtmI  Bnuin.  France,  "nd  Ireland  lrin<,  de- 
fetidcr  ofthe  fo.ili.  unJ  w  forth.  To  the 
riff  of  our  couoly  of  Jlidilleiex,  prteung :  vre 
CMDinand  yi«i,  Ihot  ym  oniit  not,  fiy  rp»«on  of 
any  liberty  in  yoitr  buliwick,  bnl  that  you  takt 
Elizab<^ih  tbe  wife  of  Augmiiw  J"bn  ller».'y 
kte  of  the  |»Ti»h  of  St  Ot^rge.  H*(«i«r 
nuare,  in  the  couuty  of  Middt«eri,  ewjoiro,  if 
Seihall  be  luund  i»  your  btilLwicU,  flod  ber 
nfely  Leep,  so  that  joo  may  haie  her  body 
bttfore  our  unticea  assigned  by  our  Iftteri  pa- 
tNt  under  our  tfreat  seal  of  Ureal  Itritaiii,  ic 
«|MUiie  more  I'lillv  the  Iroili,  by  tbe  onli  »l 
good  «Ddlait('Hl  irt*Q  of  our  county  ut  Jlidille- 
■el  afnrcMid,  and  by  olher  wiyii,  ineatiH,  aud 
methods  by  whicli  Ibey  aliall  or  may  beUer 
Loo*  (a*  well  "iiltin  bbertie*  u  without)  by 
whom  the  truth  of  the  matter  may  be  betier 
known,  of  all  Ireainna,  mi»|iriMoni  ol  Ireaium, 
Miairtrocl'nJOS,  rebelhnna,  connterfeltlngs,  clip- 
viaet,  waahinga,  falifo  coiouiK*  *od  other 
faltuie*  «f  tbe  money  of  Great- Britain  and 
Otber  kin^dunu  end  doininiODs  wkstSDeter  and 
of  all  inurder«,  ftliiniei,  uiaDilaogliters,  kill- 
ing!, burglaries,  rapes  Ot  HOiuen,  unlawful 
.     Meetings,   con  tuOtlea,  uolBwfu    uilmnf; 
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■MWEt  u»  conoernin|{  certtiiD  feloiiica  wbereni 
•he  It  indicted  before  our  said  ■X-,i\tK»  and 
hare  you  then  there  liiii  writ.  Wilnesi  air 
John  Uawkioi,  kaibfht,  at  Ilicbf't-ball,  Ibc 
()lli  day  uf  Janunry,  in  tbe  tifteenlh  year  of 
uur  rei^."  IJuti.er.  ' 

••  The  within  naned  Elizabeth  the  wif«  of 
Auiruilua  John  Hervcy  i*  not  Ibttiid   i  - 


■'  John  Baht,  esq. 


^SHwriff." 


Ceorce  the  third,  by  the  ^raco  of  God, 
of  (Jrcot-HriUiD,  Fratice,  and  Irehnd  kinir, 
defender  uf  the  I'ailb,  und  ao  forth.  To  the 
sheriff  of  our  Monty  oi  MiWIeaM.  creeting :  we 
command  j-ou  a*  before  vit  liuve  cnmroanded 
you,  that  you  omit  nol,  by  rrason  of  any  li- 
berty in  your  bailiwick,  but  thai  yon  take 
Elimbtlh  the  wife  of  Auguslu*  John  Hmey, 
lileofthe  pariah  ofSt.  George  Hamirerwiuaro, 
in  theoounty  ofMiddlnei  p$i|uire,  if  (be  ihall 
Iffi  found  in  your  bailiwick,  and  her  aalely 
keep,  so  tliai  you  lia*e  hrr  body  before  our 
jiwIiGe*  aiiiKoed  by  our  leltera  patent  under 
unr  sreal  ieol  irt'  (ireal-ltriiair,  m  enquirv 
more  fully  the  truth,  by  ihd  noib  «(  |."""l  on<l 
lawful  men  of  our  couoly  ..f  MiJdIt*. »;  afore- 
aaid,  and  by  other  way*,  mranii,  and  uielliodi 
-  ■    ■'•         ■  ,11  . 

V  be  bftler  kno* 


seoibliM 


lUUpriBlOQE, 


conl«deracies 


6W  allegatioas,  iresjiasMa,  riots,  rouls,  rC' 
teiitiow,  etcapea,  contempts,  f«1iiiies,  ufKb 
gences,  cooceilineoiG,  iDBlDieuaiica,  oppTcs- 
aions,  cliaio parties,  dec«i|>li,  and  al  olber  etil- 
doiogs,  utfeocei,  and  injiiriH  vthattioever  and 
also    Uia    acceaaartea    of  them,    witbi 


wunty  afareaaid    4*  well    witliin  Kbertiea  m  1  ^j,y  i„Mons  and  olfcer  thr  premiart 
without)  by   whomsoever  and  in  what  man-  |      j  J-ennine  anconlMit  to  the  laws  i 


treaMMs,  muprHuuDs  at  tre 
rebcUioiii,  connierfcitini:*,  «-lipj«iit».  w"»biiiRt(, 
falM  coininiri,  and  oilier  falHilini  <■(  tbe  money 
Of  Great- Bnlain,  and  ..Iher  kiii|{doins  and  do- 
minion*  wbat«oeVn-,  nn<l  ot  all  iiiunlerv,  lehl- 
tiieo,  mainlaughlers,  hillinica,  burslaiieH,  rape* 
of  women,  unlawful  inteunir'.  e"n»fiiticle», 
unlawful  utlerui^  of  onia,  b«<  mblieii,  mispri- 
aioiH,  eunfederacie*  fihiea  leffaiianslreiirasvea, 
riots,  rouls,  retrn^at,  escapes,  cimteiiiiils, 
faUiiieii,  negliicencea,  eon  real  men  is,  roainle- 
nances,  uppreuiona,  efaBin|>Hnir«.  deceits,  and 
■))  «her  rrit-ditingB,  offrin-es,  and  injliriM 
whsiBoever.  and  also  the  »rnewarie)i  of  ibem, 
within  tbe  conuly  afuresaid  (as  wd  within  li. 
bertiea  as  witliout)  by  wh..in»ot.«-  and  m 
what  manner  soerer  door,  commilied  or  per- 
iwlraled,  and  by  whom,  or  lo  whom,  "ben, 
how,  ami  afier  what  roHuiier,  and  of  aH 
other  inicle*  and  circumalance^  cimcemior 
and  erery  of  ibem,  iff  any  of 
mahner'whaWufier;    and  the 


auy  I 


:.rs'. 


;trated, 


!  and  determine  aoconliOK  lo  the  laws 
—    -  -  .-  ,     loma  &i  Enzland,  at  fhe  next  ucnerat  aesBii 

knd  by  wliom,  or  to  whom,  when,  how,  and  ^^^^  ^^^  terminer  to  be  Imldt-n  tor  our 
■Iter  what  manner,  and  of  all  oilier  ariicles  ^u,rty,  to  answer  ul  conwmntr  ceHaiii  loln- 
and  circumalauces  euucerning  the  Itronusea,  k,jj.^^(,^,^,„|,pij  ndioted  betxrf  our  said  jns- 
and  every  of  tliem  or  any  of  them,  in  any  ]  ^\^^g.  ^nd  hure  >oii  then  there  this  writ, 
manner  whatsoerer  ;  and  Ihe  said  Iroas'ina  ;  ^.|,,|,^  ^,j^,„  ij.^lci^,  lt„|g|,l,  at  Hicks'a- 
ud  dtber  the  preiiiiaea  tu  bear  an<l  delermiite,  i  ,,^n  ,,,^  ^^^,^  j,„  ^  Febroary 
acGordintc  to  tbe  laws  and  cuaioms  ot  Eo^and-,  |  year  of  our  reign. 
at  tlie  neit  general  Mwiun  of  Oyer  and  Ter-  ■  ' 
uuaa  W  Im  faaMca  for  our  nid  Guuuty  U 


6lli 


"Thoi 


IdiiD  lumnl  EUzabellt  Uie  ttiCc  of 


S69]  J»r  Bigamy. 

Au^^iN  John  Henrey,  esquire,  w  Dot  found  in 
m^  bailiwick. — ^The  Answer  of 

"  Wm.  Plomer,  esq. ) 

and  >  Sheriff." 

**  John  Hart,  esq.  J 

*<  Middlesex.    The  jurors  for  our  soverei  ji^d 
lord  the  now  kin^,  upon  their  oath  present, 
that  Elizabeth    the  wife  of  Auqrnstus  John 
Hervcy,  late  of  the  parish  of  St.  George,  Han- 
o?er-sqiiare,  in  the  county  of  Middlesex,  esquire, 
on  the  8th  day  of  March,  in  the  9th  year  of  tbc 
rei^n  of  our  sovereifl^  lord  George  the  third, 
now  king  of  Great- Britain,  and  so  forth,  being 
then  married,  and  then  the  wife  of  the  said 
Augustus  John  tlerrev,  with  force  and  arms, 
at  Che  said  pnrish  of  St.  George,  llanover- 
square,  in  the  said  county  of  Middlesex,  felo- 
niously did  marry  and  take  to  husliand  Evelyn 
Fierrepont  duke  of  Kingston  (the  saiil  Au- 
gustus John   IJervey,   her   former  husband, 
being  then  alive)  against  the  form  of  the  sta- 
tute in  such   oasp   made  and  provided,  and 
against  the  peace  of  our  said  lord  the  kiujg,  bis 
crown  and  dignity  :  and  the  said  jurors  fur  our 
said  sovereign  lord  the  now  king,  upon  their 
oath  aforesaid,  further  present,  that  the  said 
Elizabeih,  heretofore  (to  wit)  on  the  4th  day  of 
Augnst,  in  the  18th  vear  of  the  reign  of  our 
late  sovereign   lord   6eorge  the  secouil,  late 
king  of  Great- Britain,  and  so  forth,  at  the 
parish  of  Lainston,  in  the  county  of  S«iuthanip- 
ton,   by  the  name  of  ElizabetirChudleigh,  did 
marry  the  said  Augustus  John  Hervey,  and 
him  the  said  Augustus  John  Uenrev  then  and 
there  had    for  her  husband  ;    auJ  that  the 
iHid'Eltzalieth  being  married,  and  the  wife  of 
the  sMtd  Augustus  John  llervey,  afterwards  (to 
wit)  ou  the  81  h  day  of  March,  in  the  fth  year 
of  I  lie  reign  of  our  said  sovereign  lord  Geoigfe 
the  iliird,  now  kint>  of  Great  Britain,  and  ho 
foith.  with  force  and  arms,  at  the  said  parish  of 
8t.  George,  ilanover*square,  in  thesuid  county 
of  Miildles«>x,  feloniously  did  marry  and  take 
to  hu^iband  the  said  Evelyn  Pierrepont  duke  of 
KiiigstDu  (the  said  Augustus  John  Hervey, 
he<  former  husband,  being  then  alive)  against 
the  furin  of  the  statute  in  such  case  made  and 
proiided,  and  against  the  peace  of  our  said 
■o\ereigu  lord  the  now  kii^g^,  his  crown  and 
dignity.  O.  T." 

'<  True  Bill.  Augustine  Greenland,  Ann 
Cradock,  Christopher  Dixon,  Thomas  Dodd, 
Samuel  Harper,  John  Fozard. — Snorn  in 
Court." 

L.  H.  S,  Ts  it  your  lonlships'  pleasure,  that 
the  indices  have  leave  to  be  covered  ? 

Lordt.  Ay,  ay. 

CI.  of  the  Cr,  Serjeant  at  Arms,  make  pro- 
clamation for  the  gentleman- usher  of  the  Black 
R04I  to  bring  his  prisoner  to  the  bar. 

Serj.  at  Arm%,  Oycz,  oyez,  oyez  !  Eliza- 
beth dnchess-dowager  of  Kingston,  come 
forth  and  save  you  and  yonr  bail,  or  else  you 
forfeit  your  recoguizance. 

[Afler  her  surrender  the  wai,  during  the 
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Trials  eallad  to  the  bar  by  the  following  pro- 
clamation. 

Gentleman-usher  of  the  Black  Rod,  bring 
vour  prisoner  Elizabeth  duchess-dowager  of 
Kingston  to  the  bar,  pursuant  to  the  order  tf 
the  House  of  Lords.] 

Then  Elizabeth  duchesa-dowager  of  King- 
ston was  brought  to  the  bar  by  the  deputy- 
gentleman-usher  of  the  Black  Kod.  The  prir- 
soner,  when  she  approached  the  bar,  made 
three  revereuces,  and  then  fell  upon  her  kneett 
at  the  bar, 

lu  H.  S,  Madam,  you  may  rise. 

The  prisoner  then  rose  up,  and  enrtsied  to 
his  grace  the  Lord  High  Steward,  and  to  the 
House  of  Peers :  in  return  to  which  compli- 
ment his  grace,  and  the  lords,  howe«l. 

Then,  proclamation  having  been  made  again 
for  silence,  the  Lord  High  Steward  spake  to 
the  priMner  as  follows. 

L,H,S'  Ma^am ;  yon  stand  indicted  for 
having  married  a  second  husband,  your  first 
husband  being  livibg. 

A  crime  so  destructive  of  the  peace  and  hap- 
piness of  private  families,  and  so  injurious  in 
its  consequences  to  the  welfare  and  good  order 
of  society,  that  by  the  statute- law  of  thii 
kingdom  it  was  for  many  years  (in  your  aes) 
punishable  with  death :  the  lenity,  however,  of 
later  times  has  substituted  a  milder  punishment 
in  it^  stead. 

This  consideration  must  necessarily  tend  to 
lessen  the  perturbation  of  your  spirits  upon 
tliia  awful  occasion. 

But  that,  Madam,  which,  next  to  the  inward 
feelings  of  your  own  conscience,  will  afford 
you  most  comfort  is,  reflecting  u|ion  the  ho- 
nour, the  wisdom,  and  the  candour  of  this 
high  court  of  criminal  jurisdiction. 

it  is.  Madam,  by  your  particular  desire  that 
you  now  stand  at  that  bar:  you  were  not 
brought  there  by  any  prosecutor. 

Jn  your  petition  to  the  Lord*:,  praying  for  a 
speedy  trial,  you  assumed  the  title  of  duchess- 
dowager  of  Kingston,  and  it  was  by  that  title 
that  the  court  of  King's- bench  admitted  you 
to  bail ;  in  your  petition  you  likewise  averred, 
that  Augustus  John  HerVey,  whose  wife  the 
indictment  charges  you  with  being,  is  at  this 
time  earl  of  Bristol :  u\Hm  examining  the  re- 
cords, the  Lords  were  satisfied  of  the  truth  of 
!  thlit  averment,  and  have  accordingly  allowed 
you  the  privilege  you  petitioned  for,  of  being 
tried  by  yonr  peers  in  full  jNirliament;  and 
from  them  you  will  be  sure  to  meet  with  no- 
thing but  justice  tempered  with  humanity. 

Before  i  ronoluile,  I  am  commande«l  hv 
the  House  to  acquaint  you,  Madam,  and  all 
otlicr  |)ersons  having  ocrasion  to  speak  to  the 
Court  during  the  trinl.  tiiat  they  are  to  address 
themselves  to  the  lords  in  general,  and  not  to 
any  loni  in  particular. 

Duchns  of  Kingiton.  i\iy  lords,  I,  the  nn- 
fortunate  widow  of  your  late  brother,  the  most 
noble  Evelyn  Pierrepont  duke  of  Kingston, 
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«in  bron^t  to  the  bar  of  this  right  honourable 
IlouM*  without  a  shadow  of  fear,  but  iD6oitely 
Bweil  by  the  respect  that  is  due  to  yeu,  my 
most  honourable  judi^es. 

My  lords,  after  havinpf,  at  the  hazard  of  roy 
life,  returned  from  Ilome  in  a  dangerous  sick- 
ness to  submit  myself  to  the  laws  of  my  coun- 
try, I  plead  sonic  little  merit  in  my  willing 
obedience ;  and  1  intreat  your  lonlsbips*  indul- 
gence, if  I  should  be  deficient  in  any  ceremo- 
nial part  of  my  conduct  towards  you',  my  most 
honoured  and  respectable  judges ;  for  the  in- 
firmities of  my  body  and  the  oppression  of 
spirits  under  w-hich  1  labour,  leave  your  un- 
happy prisoner  sometimes  without  iccollei-tion : 
but  it* must  he  only  with  tlie  loss  of  life,  that  I 
can  be  deprivitl  of  the  know  led^  of  the  respect 
thst  is  due  to  this  high  and  awful  tribunal. 

X.  H.  S.  Mailam,  your  ladyship  will  do  well 
to  gife  attention,  while  you  are  arraigned  on 
jour  indictment. 

Then  proclamation  was  made  for  silence. 

AAer  which,  Elizabeth  duchess  dowager  of 
Khi^ton  was  arraigned,  in  the  form  of  the 
nld  indictment  against  her,  by  the  clerk  of  the 
crown  in  the  King's- bench, 

CL  nf  the  Cr,  Elizabetli  duchess-dowager  of 
Kingston,  you  stand  indicted  by  the  name  of 
Elizabeth  wife  of  Augustus  John  llervey,  late 
of  ibe  parish  of  8t.  George,  Hanof  er-sqaare, 
esq.  (now  become  a  peer  of  this  realm)  for  that 
you,  on  the  8th  dav  of  March,  in  the  ninth 
year  of  the  reign  of  his  present  majesty  our  so- 
vereign lord  king  George  the  tliinl,  being  then 
married,  and  then  the  wife  of  the  said  Au- 
ffustus  John  llervey,  with  force  and  arms,  at 
ne  said  parish  of  St.  George,  Hanover-S(|uare, 
ID  the  said  county  of  Middlesex,  feloniously 
did  marry  and  take  to  husluind  Evelyn  Pierre- 
pont  duke  of  Kingston,  the  said  Augustus  John 
Hervey,  your  former  husband,  being  then 
alive ;  against  the  form  of  the  statute  in  auch 
^se  made  and  provided,  and  against  the  peace 
pf  our  said  lord  the  king,  his  crown  and  dig- 
nity.— The  indictment  further  charges,*  that 
«  you  the  said  Elizabeth,  heretofore  (to  wit)  on 
the  4th  day  of  August,  in  the  10th  year  ot  our 
lata  sovereign  lord  (leorge  the  second,  late 
king  of  Great- Britain,  and  so  forth,  at  the 
parish  of  Laiuston,  in  the  county  of  South- 
ampton, by  the  name  of  Elizabeth  Chudleigb, 

*  **  The  indictment  roust  state  the  two  mar- 
riages, and  aver  that  the  former  consort  was 
alive  at  the  time  of  the  second  marriage.  In 
Ibe  tluchess  of  Kingston's  case  the  first  count 
•tatetl  generally  that  the  defendant  on  such  a 
day,  &c.  being  then  married  and  then  the  wife 
of  A.  J.  H.  with  force  and  arms  at,  &c.  did 
feloniously  marry  E.  F.  ^c.  the  said  A.  J.  II. 
being  then  alive,  6cc,  The  aecond  count  stated 
,  the  time  and  place  of  the  first  as  well  as  tlie 
•eoond  marriaire.  When  the  trial  is  in  the 
county  where  the  party  was  apprehended,  there 
is  an  additional  averment  of  that  fact.*'  East's 
^kas  of  the  Crown,  c.  13,  t.  8. 


did  m^rry  the  said  Augustus  John  Henrey 
and  him  the  aaid  Augustus  John  Hervey  then 
and  there  had  for  your  husband ;  and  that  you 
the  aaid  Elizabeth,  being  married,  and  the 
wife  of  the  s:iid  Augustus  John  Hervey,  after- 
wards (to  wit)  on  the  8th  day  of  31  arch,  in  the 
ninth  year  of  the  reign  of  our  said  sovereign 
lord  George  the  third,  now  king  of  Great- Bri- 
tain, and  so  forth,  with  force  and  arms,  at  the 
said  parish  of  St.  George,  Hsnover-souare,  fe- 
loniously did  marry  and  take  to  husbsnd  the 
said  Evelyn  Pierrenont  duke  of  Kingston,  the 
said  Augustus  John  llervey,  your  former 
husliand,  being  then  alive. — How  aay  you? 
are  you  guilty  of  the  felony  whereof  you  stand 
indicted,  or  Not  Guilty .' 

Duchicu  of  Kingston.  I  Elizabeth  IHerre- 
pont,  duchess  dowager  of  Kingston,  indicted  by 
the  name  of  Elizabeth  the  wife  of  Augustus 
John  llervey,  esq.  say  that  I  am  not  Guilty. 

CI.  of  the  Cr,  Culprit— How  will  you  be 
trieil  ? 

Duchui  rf  Kingston.  By  God  and  my 
peera. 

CL  of  the  Cr,  God  tend  your  grace  a  good 
deliverance. 

CL  oj  ike  Cr.  Serjeant  at  arms,  make  pro- 
clamation. 

Serf,  at  Arms.  Oyez,  Ojrez,  Ovez!  All 
manner  of  persons  that  will  give  evidence,  on 
behalf  of  oor  sorereign  lord  the  king,  against 
Elizabeth  duchess-dowager  of  Kingston,  the 
prisoner  at  the  bar,  let  them  come  forth,  and 
they  shall  be  heard;  for  now  she  standa  at  the 
bar  upon  her  deliverance. 

L*  H.  S.  My  lords,  the  distance  of  this  place 
from  the  bar  is  so  great,  that  1  must  desire  your 
lordships'  leave  to  go  down  to  the  table  for  the 
convenience  of  hearing. 

Lords,  Ay,  ay. 

Then  his  grace  removed  to  the  table. 

Duchess  ff  Kingston,  My  lords,  the  sup- 
nosed  marriage  in  the  indictment  with  Mr. 
Henrey,  which  is  the  ground  of  the  charge 
against  me,  was  insisted  upon  by  him  in  a  suit 
instituted  by  roe  in  the  consistory  court  of  the 
right  reverend  lord  bishop  of  London  ;  by  the 
sentence  of  which  court,  still  in  force,  it  was 
pronounced,  decreed,  and  declared,  that  I  was 
free  from  all  roatrimonial  contracts  or  espousals 
with  the  said  Mr.  Hervey :  and,  my  lords,  1 
am  advised  that  this  sentence,  which  I  now 
desire  leave  to  offer  to  your  lordshi|M  (remain- 
ing unreversed  and  unimpeached)  is  conclusive, 
and  that  no  other  evidence  ought  to  be  received 
or  stated  to  your  lordships  res|iecting  such  pre- 
tended marriage. 

L.  H.  S.  Do  the  ooiinsd  for  the  prosecutor 
object  to  the  reading  of  the  sentence? 

Ait.  Gen.  (Thurlow,  aAerwards  lord  chan- 
cellor.) My  lords,  observing  that  the  prisoner 
was  about  to  make  some  ap|dication  to  your 
Iordshi|»s,  1  was  not  solicitous  to  rise  in  tha 
order  and  place  wherein  1  ought  to  have  ad- 
dressed myself  to  the  House ;  because  1  would 
not  inteirupty  or  ptereoti  any  thing  which  aha 
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night  thiok  miitcrial  for  her  to  lay  before  your 
lorSahips. 

I  Bttendeil  much  to  the  form  of  the  applica- 
tioD.  If  1  comprebeod  the  aim  of  it,  she 
meant  to  object  to  your  lonlshipii  hearing  any 
ef  idence,  either  given  or  stated,  in  support  of 
the  present  indictment;  the  ground  of  her  ob- 
jection being  a  sentence,  said  to  have  passed  in 
the  ecclesiastical  court,  against  the  first  mar- 
riage supp<Med  in  the  indictment.  Upon  this, 
your  lordships  have  demanded,  whether  I  ob- 
ject to  the  reading  of  the  sentence  P 

If  the  {Hroceediug  referred  to  had  been  ten- 
dered to  your  lordships  in  the  only  place  which 
can  be  thouicht  the  proper  or  regular  one,  for 
reoeiring  the  defendant's  evidence,  to  be  snre, 
many  questions  would  naturally  have  arisen 
upon  it.  First,  whether  that  pro<>eeding,  ex- 
plained as  it  will  be,  has  the  lorce  of  a  sen- 
tenccy  or  amounts  to  more  tlian  a  ciroumstance 
and  proof  of  the  frand  complained  of.' 
Secondly,  whetlier  a  serious  sentence  of  that 
sort,  pronounced  between  party  and  party, 
*  ouffht  to  be  admitted  in  a  criminal  prosecution, 
and  against  the  king,  whe  was  no  party  to  it, 
nor  could  have  bMome  so  by  any  means? 
Thirdly,  whether  it  creates  u  estoppel,  or 
conclusive  evidence  against  the  crown  P 
Fourthly,  whether  it  dii«s  so  in  this  peculiar 
species  of  prosecQtran  ? 

But  in  the  way  this  thmg  is  urged,  it  seeme 
perfectly  impeasible,  or  at  least  altogether  pre- 
mature, to  diseuss  the  force  and  effect  of  it,  as 
evidence.  That  supposes  a  case  already  made 
fur  the  prosecutor,  which  requires  the  aid  of 
evidenoe,  on  the  part  of  the  prisoner,'  to  dis- 
prove or  eulain  it.  But,  if  I  catch  the  idea 
perfectly,  the  present  insisting  is,  that  the  sen- 
tence now  offered  to  the  consideration  of  your 
lordships  carries  some  legal  force — what,  I  do 
not  pretend  to  define  or  explain  ;  for  1  protest 
t  have  no  guess  what  is  meant ;  but — some 
legal  force  with  it,  which  enables  the  prisoner 
to  demand,  in  this  stage  uf  the  business,  that  the 
trial  shall  not  proceed,  nor  any  evidence  be 
heard  to  maintain  the  indictment,  but  that  the 
whole  matter  shall  be  wound  up,  and  conclude 
.  with  some  resolution  of  your  lurdtliips, — not  to 
acquit  (tor  in  order  to  that  you  mutt  try)  but  to 
dismiis  the  prisoner  without  trial,  af\er  putting 
herself  upon  her  peers  for  trial. 

1  have,  notwithstanding,  shortly  intimated 
the  nature  of  the  objections  which  may  be 
made  to  it,  as  an  article  of  evidence  for  the 
prisoner ;  partly  to  point  cut,  how  untenable 
the  proposition  is  of  stopping  the  trial,  by  in- 
terposing a  thing  whose  reality,  competence, 
and  effect  will  Im  so  much  disputed  in  matter 
of  fact  and  of  law  ;  but  chiefly,  to  lay  in  my 
claim,  that  this  paper  (if  your  lordships  should 
think  it  worth  hearing)  may  be  read  at  this 
time,  and  for  the  puriraee  of  the  motion  now 
made  by  the  prisoner  only,  without  prejudice 
to  any  objection  which  1  may  think  fit  to  make 
to  it,  if  it  should  be  offered  aa  evidence  in  the 
course  of  the  trial, 
if  it  be  read  under  the  tmmft  I  !»?• 


tioned,  not  u  a  pert  of  the  trial,  bat  to  make 
this  application  of  the  prisoner  to  your  lord? 
ships,  previously  to  her  trial,  intelligible ;  and 
for  the  sake  of  raising  the  argument  upon  it,  in 
case  your  lordships  should  suffer  such  a  point 
to  be  argued  at  all ;  in  these  views,  1  will  not 
object  to  the  reading  of  it. 

But  if  it  be  offered  as  a  piece  of  evidence  for 
the  prisoner,  so  that  I  must  admit  or  object  to  it 
now,  I  shall  certainly  insist  upon  goipgon  with 
the  prosecution,  and  drive  this  article  of  evi- 
dence into  its  own  place,  the  prisoner's  defence. 
There  it  will  be  better  seen,  how  far  it  is  avail- 
able, or  even  competent. 

Unless  1  could  learn  the  purpose  of  offering 
it  from  those  who  advised  it,  I  do  not  know 
how  to  make  a  more  particular  answer  to  yonr 
lordships*  question. 

Ducheu  of  Kingiton.  Will  your  lordshipk 
please  to  |>ermit  my  counsel  to  be  heard  to  this 
point? 

Lordi.  Ay,  ay.  ^ 

L,  H.  S.  BIr.  Wallace,  you  oHiy  proceed 
for  the  prisoner. 

Mr.  Wallace,  My  lords,  1  have  the  hononr 
to  be  assigned  one  of  the  counsel  to  advise  and 
assist  the  noble  prisoner  at  the  bar  iu  all  matters 
of  law  that  may  arise  in  the  course  of  the  trial. 

I  shall  submit  with  great  deference  toy odr 
hrdships,  that  the  present  stage  of  the  busi- 
ness is  the  proper  season  to  introduce  the  sen- 
tence which  has  been  mentioned  to  the  Court. 

My  lords,  the  sentence  is  conceived  to  ha 
conclusive  u|ion  the  fact  of  that  marriage  which 
is  the  grouud  of  tliis  indictment.  The  indicts 
ment  supposes  that  the  prisoner  at  the  bar  waa 
married  to  Augustus  Johu  Hervey  :  the  sen- 
tence now  offered  to  your  lordships  is  not  only 
of  a  competent  jurisdiction  to  decide  that  ques- 
tion, but  the  only  constitutional  jurisdiction. 

My  lords,  whilst  this  st^ntence  remains  un- 
impeached,  i  conceive  that  it  is  conclusive 
against  all  evidence  to  be  produced  of  the  fact 
of  the  marria{;re.  It  is  in  that  light  the  pri- 
soner is  advised  to  offer  it  to  your  lordships, 
that  a  court  of  competent  jurisdiction  having 
decided  the  puint,  it  will  be  in  vain  to  call  parole 
witnesses  to  the  fact ;  and  it  will  unly  take.up 
your  lordships'  lime,  and  it  will  be  of  no  real 
use,  to  state  the  evidence  of  witnesses,  which 
witnesses  cannot  appear  to  give  that  evidence 
before  the  Court. 

My  lords,  the  office  of  a  counsel  in  opening 
the  case  to  any  Court  is,  as  I  conceive,  to  state 
with  clearness  the  evidence  that  is  to  be  ad- 
duced, Ihat  the  Court  may  belter  understand 
and  apply  it :  therefore,  unless  the  evidence  ie 
comiietent,  your  lordshi|is  will  not  hear  any 
state  of  it.  This  too  perhsps  may  be  the  time, 
though  I  shall  forbear  at  present  to  enter  into 
it,  to  discuss  whether  the  sentence  be  admissi- 
ble ;  or,  if  admiasible,  whether  condusire :  but 
we  are  now,  my  lords,  upon  the  order  of  pro- 
dociog  this  sentence ;  and  if  it  has  the  effect 
whicb  I  shall  hnnbly  subnit  ia  a  proper  scaaoa. 


875] 


16  GEORGE  III. 


Trial  of  the  Duchess  ofKingstont 


[STfi 


to  your  1or«]shi|>6  that  it  hit,  of  being'  alMolutely 
conclusive,  tb«Mi  the  eviilence,  which  is  now 
rt* ady  to  be  atated  by  the  counsiel  for  the  proae- 
cittioii,  oiisfUt  not  to  be  produced,  and  of  courae 
ouirht  nut  to  be  atated.  This  ia  the  lig^ht  in 
which  the  cauae  aupeara  to  me  at  this  inomeot; 
and  I  trust  your  lordships  will  concur  in  opi- 
nion, that  if  the  Sentence  has  the  conclusire 


The  learned  counael,  in  attempting  to  maka 
good  their  proposition  of  stopping  the  trial  in 
thia  atage,  tiave  contented  themseWes  with  a 
general  aTerment,  that  the  law  is  with  them ; 
and  refer  to  the  maimer  iu  which  evidence  waa 
received  iu  the  particular  caae  of  one  ejectment, 
where  no  contradiction  or  coutroversy  appears 
to  have  been  raised  among  the  counsel  about 


eff«*ct  which  we  are  reaily  to  submit  to  your  ^  the  nature  of  the  cauae  depending,  the  aen- 


loriUliips  it  has,  it  repels  all  testimony,  and 
makes  it  improper  therefore  to  state  any.  If 
a  precedeof  should  be  thought  necessary  for 
what  iH  prayetl  by  the  noble  urisoner  at  the  bar, 
1  be;r  leave  to  refer  your  lordships  to  a  rase  de- 
termioe«l  at  the  bar  of  the  court  of  Ring's- 

tench  in  the  rei|rn  of  king  \Vilii»m:  it  is  re- 
orteil  iu  Mr.  Serjeant  Carthew's  Ke|)orts,  925, 


tence  produced,  or  the  parties  to  both.  Here, 
a  great  deal  ia  lo  be  previously  settled  on  those 
heads. 

i  did  not  imagine  the  learned  counael  would 
have  stopped  so  sliorily:  but  if  they  thought 
well  of  the  motion,  I  expected  they  wuuld  have 
gone  the  length  of  arguing  on  it,  and  of  en- 
deavouring to  demonstrate  the  poasibility  of 
upon  a  trial  of  an  ejectment.  The  question  was,  winding  up  the  whole  proceeding  here,  by 
if  sir  R'jbert  Carr  was  actuallv  married  to  Isa*  j  comparing  the  nature  of  the  sentence  with  the 
bella  Jones,  liy  whom  he  haif  issue,  and  uuder  whole  compass  of  the  prosecution,  stated  with 
vhum  tlip  plaintiff  in  that  caus^  claimed  the  every  degree  of  imaginable  ai^ravation. 
eatate.  The  dfcfeinlaiit,  liy  way  of  anticipation  Your  lordahips  might  easily  perceive  my 
of  the  eviih>nce  whii:h  tlie'plain'tiff  was  about  to  .  reason  for  ex|)ecting  the  argument  to  take  thia 
give,  moved  the  ('uiirt,  that  the  plaintiff  ought    course.    The  sentence  may  be  read ;  indeed  it 


not  to  he  allowed  to  prove  a  marriage  between 
them,  because  there  was  a  sentence  in  the  Ar- 
ches upon  a  suit  of  jactitation  brought  against 
ber ;  by  wliich  it  was  decreed,  that  there  was 
no  niarringe  between  them,  but  that  they  were 
free  from  all  matrimonial  contracts  and  e8|iou- 
sals.  The  sentence  was  then  offered  in  evi- 
dence by  the  defendant's  counsel  at  the  bar,  to 
conclude  the  plaintiff  from  any  proof  of  the 
inarria;;e.  unless  he  could  shew  that  the  same 
was  re|»enied :  and  upon  a  debate,  the  Court 
were  all  u\'  opinion,  that  this  sentence,  whilst 


must  be  read.  It  is  the  only  ground  of  the 
rootkin.  But  unless  such  is  diemonstraled  to 
be  the  effect  of  it,  your  lordships  can  take  no 
order  upon  it,  nor  make  any  use  or  application 
of  it,  without  hearing  the  prosecutor's  case.  It 
is  not  therefore  enough  to  read  iheaenteoee. 

My  reason  for  troubling  your  lordslii|)s  at  all 
was  ouly  to  observe,  that  the  motion  concludes 
against  even  hearing  the  proHecuior;  and  to 
submit,  according  to  my  humble  duty,  to  yeur 
lordships,  whether  that  be  a  |ioint  of  law  fit  to 
hear  the  prisoner  upon  by  her  counsel.     If  it 


|]nre|M.*aled,  was  conclusive  against  all  matters  j  be,  3  our  lordaliiiis  will  call  upon  the  learned 
prece<lf  nt ;  and  that  the  temtioral  courts  must    counsel  whom  you  have  allowed  the  prisooer, 


pverreilit  to  it,  until  it  is  reversed,  it  b**ing  a 
matter  tit  mere  spiritual  coifuizance :  and  uptui 
this  tlie  plaiiitilf  was  nonsuited.  Your  lord- 
afai|ia  may  perceive  that  this  caae  is  applicable 
to  another  part  of  the  buNiness  before  your  lonl- 
•hi|is ;  but  I  cite  it  now  merely  to  shew  the 
sentenre  was  offered,  and  received,  to  preclude 
the  exsmlnatiun  of  witnei(se9;  and  surely  if 
witnesses  are  not  admissible,  their  testimony 
ought  not  to  be  stated. 


Attorney  General.  My  Ionia,  I  do  not  even 
now  comprehend  the  order  of  proceeding  pro- 
|N>8ed. 

Jf '.litre  be  any  thing  in  the  present  motion, 
considtTeJ  aft  prupobiug  a  fit  manner  of  regu- 
lating tliis  trmi,  or  as  a  point  of  general  law ; 
in  bhort,  if  their  proposition  be  maintainable  at 
all,  I  do  assure  your  lordships,  that  1  am  not 
anxious,  or  in  any  degree  desirous,  to  state  a 
case  to  this  audience  which  must  wound  the 
■ensibility  of  the  prisoner:  this  I  would  avoid, 
unless  iHiblic  jusiiee,  and  the  necessity  of  the 
proMecuiion,  should  absolutely  require  it  of  me. 

If  it  be  possible,  on  her  liart,  to  make  any 
ground  for  stopping  the  prosecution  in  this 
manner,  1  shall  be  well  content  to  stop  here:  to 
me  it  appears  flatly  inuNiesible.  I  stated  some 
general  faioif  to  this  ettect  wheo  I  spokalut 


to  sustain  it  tully  iu  argument.  Otherwii 
your  Iordshi|»  will  reject  it  as  inadmissible. 
All  prosecutions  might  be  stopped  iu  this 
manner. 

A  Lord.  Does  Mr.  Attorney-General  object 
to  the  reading  of  the  aentence? 

Ait.  Gen.  Subject  to  the  reservation  of  my 
right  to  oliject  to  it  in  every  shape,  when  it 
shall  be  offered  iu  evidence :  upon  ttiat  ground 
I  do  not  object  to  it.  1  am  not  now  admitting 
this  sentence  to  be  adduced  in  the  course  of  the 
cause,  or  as  a  part  of  the  defence,  to  which  I 
shall  say,  it  is  incompetent.  But  I  let  it  in« 
to  ground  a  motion  anterior  to  the  hearing  of 
the  cause.  In  that  view,  and  in  that  view  only, 
I  admit  it  to  be  read.  Indeed  it  seems  to  be 
offered  as  a  part  of  the  counsel's  speech  ;  and 
I  admit  it  as  containing  the  whole  of  the  argu- 
ment, yet  offered  in  support  of  the  motion. 

That  your  lordships  may  understand  what  ia 
to  be  made  of  this  sentence  when  read,  they 
must  read,  in  their  order,  tlic  original  ellcga- 
tion  of  Elizabeth  Chndleigh ;  the  cross-aUo- 
gation  delivered  in  by  Mr.  Hervey  ;  her  an* 
swer ;  the  articles  on  which  the  proofs  were 
taken;  the  defiositions ;  and  the  sentence :  for 
thus  the  sentence  proceeded. 

Lord  Alatujkld,  They  muit  ghre  10  cvidcaoa 
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(The  Sentence  only  begun  to  be  read.) 

AU.  Gen.  I  muflt  trouble  your  lordsliips 
again. 

Tliey  fire  now  offering  to  reail  the  sentence 
only,  uittioui  rea<Jing  the  allegations  of  the 
parties,  their  arlicies  and  proota.  For  what 
reason  [  very  well  cotnpreliend.  But  1  appre- 
hend, that,  if  a  jud;2fment  he  read  in  a  court  of 
law,  they  nuist  read  the  declaration,  ulea,  re- 
nlicatioD,  and  all  other  matters  leading  to  the 
judgment,  in  order  to  make  it  intelligible.  Here 
they  would  read  ibe  senteoce,  abstractedly  from 
the  al legations  and  other  matters  upon  which 
that  sentence  proceeded. 

Lord  Camden,  I  wish  to  know  of  the  coun- 
sel for  the  prisoner,  whether  they  meant  to  ob- 
ject to  the  whole  proceedings  in  the  jactitation 
cause  being  read. 

Mr.  Wallace,  I  have  not,  upon  the  part  of 
the  noble  prisoner,  the  lease  objection  that 
all  the  proceedings  should  l)e  brought  before 
your  lordships.  I  conceive  that  what  the  offi- 
cer has  now  brought  before  the  Court  was  what 
is  usually  given  in  evidence  in  such  case.  I 
do  not  recollect  any  other,  in  any  case  I  have 
found,  being  prodnced  but  the  sentence,  which 
states  in  short  the  proccetlings  had  in  that 
court;  but  I  understand  the  proceedings  are 
here ;  and  on  the  part  of  the  noble  prisoner 
there  is  U'K  the  least  objection  to  the  wnole  be- 
ing laid  before  tlie  Court. 

The  Lords  then  permitted  the  following  Pro- 
ceedings in  the  Jactitation  Cause,  and  the  Sen- 
tence pronounced  in  the  Ecclesiastical  Court,  to 
be  read  dc  bene  esse. 

<*  Second  Session.      Michaelmas  Term^  1768. 

**  CuuDLEiGif  against  Hekvey.   Libel  given  the 
9tli  of  November,  1768.     Bisnop. 

'*  In  the  name  of  God,  Amen.    Before  you 
the  worshipful  John    Bettesworth,  doctor  of 
laws,  vicar-genei-al  of  the  right  reverend  father  ' 
in  God    Richard,  by  divine  permission,  bird  ' 
bishop  of  liondon,  and  official  principal  of  the 
(sonsistorial  episcitpal  court  of  Loudon  lawfully 
constituted,  your  aiirrogate  or  any  other  com- 
petent judcre  in  this  behalf  of  th<^  firoctnr  of  the 
Dononrable  Klizabelh  Chudleigh,  uf  the  parish 
of  Saint  Margraret,  Westminster,  in  the  c<»unty 
of  Middlesex,  spinster ;  against  (he  honourable 
Auifu*«tiis  John  liervey>  of  the  parish  uf  St. 
JaiuesN,  Westminster,  in  the  county  of  Middle- 
sex and  diocese  of  London,   a  bachelor ;  and 
against  any  other  person  or  persons  lawfully 
intervcniniT  or  appearing  for  him  in  judgment 
before  you  by  way  of  complaint,  and  hereby  ; 
cofuplaining  unto  you  in  this  behalf,  doth  say, 
alledgr,  and  in  law  articulately  propound  as 
Ibllows;  that  is  to  sav, 

"  1.  That  the  said  honourable  Elizabeth 
Chudleigh  waa  and  is  free,  and  noway  engaged 
in  any  matrimonial  contract  or  espousab  with 
the  said  honourable  Augustus  John  Hervey ; 
and  for  and  as  a  |)erson  free,  and  no  way  en- 
gaged, was  and  it  comnMoly  aocoiuiiMy  re* 


Knted,  and  taken  to  be,  amongst  her  neigb- 
onrs,  friends,  and  fa  miliar  acquaintance :  and 
the  party  proponent  doili  alledge  and  projiouml 
every  thing  iu  tiiis  article  contained  juinily  and 
aeve'rally. 

**  2.  That  the  said  hononrable  Augnstus 
John  Hervey,  sufficiently  knowing  tlie  pre- 
mises, and  notwithstandini;  the  same,  did  in  ths 
yearof  our  Lord  1763,  1764,  1766,  1766,  and 

1767,  and  in  the  several  montha  therein  con- 
curring, and  in  this  present  year  of  our  Lord 

1768,  within  the  parish  of  Saint  James  Weat- 
minster,  aforesaid,  and  in  other  parishes  and 
places  in  the  neighbourhood  thereof,  and  there- 
to ailjoining,  or  in  all,  some,  or  one  of  the  afore- 
Boentioned  times  and  places,  in  the  presence  of 
several  credible  witnesses,  falsely  and  noali- 
cionsly  boaat,  assert,  and  report,  that  he  was 
married  to  or  contracted  in  marriage  with  the 
aforesaid  honourable  Elizabeth  Chudleigh; 
whereas  in  truth  and  fact  not  any  auch  mar- 
riage waa  ever  solemnised  or  ever  contracted 
between  them :  and  this  was  and  is  true,  public 
and  notorious;  and  the  party  proponent  doth 
alledge  and  propound  of  any  other  time  or  timet 
and  places  as  snail  appear  from  the  proofs  to 
be  made  in  this  cause,  and  as  before. 

^*  3.  That  the  said  honourable  Augostot 
John  Hervey  hath  been  oftentimes  or  at  least 
once,  i^  the  fiart  and  behalf  of  the  said  honour* 
ble  Elizabeth  Chudleigh,  and  her  friends  and 
acquaintance,  asked  ami  requested,  or  desired 
to  desist  ami  abstain  from  his  aforesaid  pretended 
false  and  malirions  boasting,  asserting,  and  re- 
porting, as  memioned  in  the  next  preceding  ar- 
ticle :  and  the  party  proponent  doth  alledge  and 
propound  as  before. 

•^  4.  That  the  said  honourable  Augustnt 
John  Hervey,  being  as  aforesaid  asked  and  re- 
quested to  cease,  desist,  and  abstain  from  bis 
aforesaid  pretended  false  and  malicious  boaat- 
ing,  asserting,  and  re|M)rting,  bath  not  in  the 
least,  nor  doth  in  the  toast  at  present  cease, 
desist,  and  abstain  therefrom,  but  continually 
with  like  malice  and  rashness  does  c«>nstantly, 
falsely,  and  maliciously  boast,  assert,  affirm, 
and  report  the  same,  to  the  great  danger  of  bis 
soul's  health,  no  small  pnjiidice  to  the  ssid 
honourable  Elizabeth  CliiulleiKh,  and  pernicious 
example  of  others :  and  this  was  and  is  true, 
public,  and  notorious ;  and  the  party  proponent 
doth  atleiige  and  propound  as  before. 

**  5.  That  of  all  and  singular  the  premises  it 
was  and  i^,  by  and  on  the  part  and  behalf  of  the 
said  honourable  Elizab«  th  Chudleigh,  spinster, 
thinking  herself  greatly  injured,  aggrieved, 
and  disquieted  by  reason  of  the  aforeaaid  pre- 
tended fiilse  and  malicious  boasting,  asserting, 
and  reporting  of  the  said  honourable  Augustus 
John  Hervey,  rightly  and  duly  complained  to 
you  the  judge  aloresaid,  anti  to  this  Court,  for  ft 
nt  and  meet  remeffy  to  be  had  and  provided  in 
this  behalf:. and  the  party  proponent  doth  al- 
ledge and  propound  as  before. 

"  6.  That  the  aaid  honourable  Augustus 
John  Hervey  waa  and  is  of  the  parish  of  Saint 
Jamct,  WetCBUUtari  in  the  covnty  tf  Middle- 


S79J 


16  GEORGE  III.  Trial  qfthe  Dtuhett  of  Kingston, 


[389 


sex,  and  dioceie  of  London,  and  therefore  and 
by  reason  of  the  premises  was  and  is  subject  to 
the  jurisdiction  of  this  Court :  and  the  party 
proponent  dolh  alledge  and  propound  as  before. 
**  7.  That  all  and  singular  the  premises 
If  ere  and  are  tme,  public,  and  notorious,  and 
thereof  there  was  and  is  a  public  Toioe,  fame, 
and  report,  and  of  which  legal  proof  being 
made,  the  |>arty,  proponent  prays  right  and 
justice  to  be  effectually  done  and  administered 
to  him  and  his  party  in  the  premises ;  and  also 
that  by  this  court  it  may  be  pronounced,  de- 
csreed,  and  declared,  that  the  said  honourable 
Elizabeth  Chudleigb  at  and  during  all  the 
times  in  this  libel  mentioned  was  a  spinster,  and 
free  from  all  matrimonial  contracts  and  espou- 
lals  with  him  the  said  honourable  Augustus 
John  Hervey;  and  that  he,  notwithstanding 
the  premises,  did,  in  the  years,  months  and 
places  in  this  libel  mentioned,  or  in  some  or  one 
of  them,  falsely  and  maliciously  boast,  assert, 
and  report,  that  he  was  married  to,  or  contracted 
in  marriage  with,  the  said  honourable  Eliza- 
beth Chudleigb  ;  and  that  he  may  be  enjoined 
perpetual  silence  in  the  premises,  and  obliged 
and  compelled  to  cease,  desist,  and  abstain  from 
anch  his  aforesaid  false  and  malicious  boastings, 
assertions,  and  reports  for  the  future ;  and  that 
he  may  he  condemned  in  the  costs  made  and  to 
be  made  in  this  cause  on  the  part  and  behalf  of 
the  said  honourable  Elizabeth  Chadleigh,  and 
compelled  to  the  due  and  effectual  payment 
thereof  by  you  or  your  definitive  aenteneeor 
final  decree  to  be  given  in  this  cause ;  and  fur^ 
Iher  to  do  and  decree  in  the  premises  what  shall 
be  lawful  in  this  behalf,  the  party  proponent 
not  obliging  hinoself  to  prove  all  ana  singnlar 
the  premises,  or  to  the  burthen  of  a  superfluous 
pruof,  agaiust  which  he  protests;  and  prays, 
that,  so  tar  as  he  shall  prove  in  the  premises, 
he  may  obtain  in  his  petition,  the  benefit  of  the 
law  being  always  preserved,  humbly  imploring 
the  aid  of  your  office  in  this  behalf. 

.  "  Artu.  Collier. 

**  Pet.  Calvert. 

"  Wm.  Wynne." 

"  Heevet  against  Hervev  called  Chudleigh. 
Fountain — Bishop. 

"  Which  dsy  Fountain,  in  the  name  of  and 
as  the  lawful  proctor  of  the  right  honourable 
Augustus  John  Hervey,  and  as  such,  and  under 
that  denomination,  didf,  by  all  ways  and  means 
which  may  be  most  lieneficial  and  effectual  for 
bis  said  party  in  this  behalf,  and  to  all  intents 
and  purposes  in  law  whatsoever,  say,  alledge, 
and  m  law  articulately  propound  as  follows; 
to  wit: 

*^  1.  That  some  time  in  the  year  1748,  or 
1744,  the  right  honouraUe  Augustus  John 
Hervey,  then  the  honourable  Augustus  John 
Hervey,  esquire,  and  son  of  the  right  bonoar- 
able  John  late  lord  Hervey,  became  acquainted 
with  Elizabeth  Chudleigb,  now  Hervey,  at 
Winchester  races;  and  the  said  honourable 
Ai^ustua  Joho  Hervey,  etqnivep  having  con- 


ceived a  liking  and  afiection  for  the  said  Eli-* 
zabeth  Chudleigb,  and  being  a  bachelor,  and  a 
minor  of  the  age  of  17  or  18  years,  and  free 
from  any  matrimonial  contract,  did  privately 
make  his  addresses  of  love  and  courtship  to 
the  said  Elizabeth  Chudleigh,  who  was  then 
also  a  minor,  and  a  spinster  of  the  age  of  about 
18  years,  and  also  free  from  any  matrimonial 
contract;  and  she  the  said  Elizabeth  Chud- 
leigh, nofi;  Hervey,  did  receive  and  admit  such 
his  addresses  andconrtship,  and  entertain  him 
as  a  suitor  to  her  in  the  way  of  marriage,  but 
without  the  privity  or  knowledge  of  either  of 
their  relations  or  friends,  excepting  her  annt 
the  late  Mrs.  Hanmer;  and  they  mutually 
contracted  themselves  to  each  other :  and  the 
party  proponent  doth  alledge  and  propound  of 
any  other  time  and  place,  and  of  every  thing  ia 
this  article  contained  jointly  and  severally. 

"  2.  That  in  the  said  year  1744,  the  said 
honourable  Augustus  John  Hervey,  esquire, 
was  a  lieutenant  in  the  navy,  and  belonged  to 
his  majesty's  ship  Cornwall,  which  in  August 
1744  lay  at  Portsmouth  ;  that  the  said  EHza- 
beth  Chudleigh,  in  July  1744  being  on  a  visit 
at  John  Memll's,  esquire,  at  Lainston,  in  the 
parish  of  Sparshot  in  the  county  of  Southamp- 
ton, with  her  aunt  Mrs.  Ifanmer,  and  the  said 
Augui»tus  John  Hervey,  being  then  on  board 
the  said  ship  the  Cornw  all  at  Portsmouth,  went 
from  thence  to  the  said  Nr.  Merrill's  in  order 
to  see  the  said  Elizabeth  Chudleigb  ;  and  the 
said  ship  being  under  sailing  orders  for  and 
being  soon  to  depart  for  the  West  Indies,  It  waa 

E reposed  between  the  said  Augustus  John 
lervey  and  Mrs.  Hanmer,  that  they  the  said 
Augustus  John  Hervey  and  Elizabeth  Chud- 
leigh should  be  married  privately  at  the  said 
Mr.  MerrilFs  house ;  and  accordingly  they  the 
said  Augustus  John  Hervey  and  Elizabeth 
Chudleigb  were,  on  or  about  the  4th  day 
of  August  1744,  in  Mr.  Merrill's  house  in 
the  parish  of  Sparshot  aforesaid,  joined  to- 
gether in  holy  matrimony,  about  eleven 
o'clock  at  night,  by  the  reverend  Thomas 
Amis,  since  deceased,  a  clergyman  in  holy 
orders,  according  to  the  rites  and  ceremonies 
of  the  church  of  England,  in  the  presence  of 
Mrs.  Hanmer,  the  aunt  of  her  the  said  Eliza- 
beth Chudleigh,  and  Mr.  Mountnay,  both  since 
deceased;  and  were  then  and  there  by  him 
th^  aaid  Thomas  Amis  pronounced  for  and  as 
lawful  husband  and  wife :  and  the  party  pro- 
ponent doth  alledge  and  propound  as  before. 

'*  3.  That  afUr  the  said  Augustus  John 
Hervey  and  Elizabeth  Chuilkigh,  now  Her- 
vey, were  so  privately  married,  they  consum- 
mated such  their  marriage  at  the  said  Mr. 
Merrill's  house,  by  having  the  carnal  know- 
ledge of  each  other's  bodies,  and  laying  for 
some  time  in  one  and  the  same  bed  naked  and 
alone,  hot  without  the  privity  or  knowledge  of 
any  part  of  the  family  and  servants  of  the  said 
Mr.  Merrill:  and  the  Wty  proponent  doth 
alledge  and  propound  as  Wore. 

"  4.  That  the  said  Augustus  John  Hervev, 
eaquiiCi  oontumed  at  the  mid  Mr.  MerrilTa 
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about  tiro  or  three  davty  and  then  retutned  to 
his  laid  tbip  Corawalf,  wbereio  be  in  Norem* 
ber  tbUowiD^  tailed  for  the  Weit  Indict;  and 
that,  on  account  of  certain  circmnttancet  of  bis 
family,  it  being  nerettary  that  the  aaid  mar- 
riage should  be  kept  a  tecret  from  cirery  per- 
ton,  except  those  before  mentioned,  therefore 
the  taid  Elisabeth  Hertey  continued  to  go  by 
the  name  of  Cfaudleigh  when  she  left  the  said 
Mr.  Merrill's,  residing  at  diflerent  places,  and 
passing  for  a  single  person  ;  that  the  said  Au- 
gustus John  Herrey,  esquire,  remained  in  the 
nest  Indies  till  the  month  of  August  in  the 
vear  1746,  when  he  sailed  for  England,  and 
landed  at  Dover  on  or  about  the  16tb  of  October 
following ;  that  the  said  Eliiabetb  Herfey  at 
that  time  resided  in  Conduit-street,  where  the 
■aid  Augustus  John  Hervey,  esquire,  went  to 
flee  her  as  his  wife  se?eral  times,  and  she  re- 
ceived bim  and  acknowledged  him  to  be  her 
husband,  but  they  did  not  publicly  own  their 
marriage,  or  cohabit  together  as  husband  and 
wife:  and  this  was  and  is  true  ;  and  the  party 
proponent  doth  alledge  and  propound  as  before. 

"  5.  Thai  the  said  Augustus  John  Hervey, 
esquire,  on  the  88th  day  of  the  month  of  No- 
vember in  the  said  year  1746,  weut  to  sea 
again,  and  returned  to  England  in  the  January 
fUlowing;  that  the  said  EtiKabeth  Henrey 
otherwise  Chudleigh  at  that  time  continued  in 
Conduit-street;  but  some  differences  arising 
between  them  on  account  of  the  conduct  of  the 
aaid  Eliiabetb  Henrey,  they  continued  to  live 
separate  from  each  other  for  tbb  future ;  and 
the  said  honoumble  Augustus  John  Hervey 
thereupon  forbore  visiting  the  said  Elizabeth 
Hervey,  and,  some  time  in  the  month  uf  May, 
1747,  sailed  for  the  Mediterranean  sea  in  the 
ship  called  the  Princessa,  and  continued  abroad 
till  the  month  of  December  in  ihe  following 
vear ;  that  from  the  time  the^r  so  continued  to 
live  separate  as  aforesaid  to  this  time,  the  said 
Augustus  John  Hervey  has  never  visited  the 
said  Elizabeth  Hervey:  and  this  was  and  is 
true;  and  the  party  proponent  «iotU  alledge 
and  propound  as  before. 

**  6.  That  all  and  singular  the  premises  were 
and  are  true,  public,  and  notorious,  and  there- 
fore there  vi^us  and  is  a  public  voice,  fame,  and 
report,  of  which  legal  proof  beim^  made,  the 
party  proponent  prays  right  and  justice  to  be 
administered  to  him  and  his  party  in  the  pre- 
mises, and  tliat  it  may  be  pronounced,  that  the 
taid  right  honourable  Augustus  John  Hervey 
and  £lizab«'th  Chudleigh  were  and  are  lawful 
man  and  wife.  Geo.  Harris.*' 

^<  Consistory  of  Loniton,  Fourth  Session  of 
Michaelmas- term,  6ih  December,  1768. 

"  Chudleigh  against  Hervey. 
Bishop— FouNTAW. 

*<  On  which  day  Bishon,  in  the  name  of  and 
at  lawful  proctor  of  the  honourable  Elizabeth 
Chudleigh,  spinster,  and  as  such,  and  under 
that  denomination,  did,  by  all  ways  and  means 
whkh  may  be  most  beneficial  and  effectual  in 


this  behalf,  and  to  all  intents  and  porposet  is 
law  whatsoever,  say,  alledge,  and  articulately 
propound  as  followa ;  to  wit : 

**  1.  That  as  well  before  at  ever  since  the 
pretended  time  of  the   pretende<l   marriage 

B leaded  and  propounded  by  the  right  honoura- 
le  Au^fostus  John  Hervey,  the  other  party  in 
this  suit,  to  have  been  on  or  about  the  4tb  of 
August  1744,  the  said  honourable  Elizabeth 
Cbodleigh  has  always  passed  as  a  single  wo* 
man,  and  has  alwavs  gone,  been  known,  and# 
been  addressed  by  the  name  of  Elizabeth  Chud- 
leigh, and  by  no  other,  and  hath  always  visited 
and  received  visits  at  a  tingle  woman,  and  hath 
alwaya  lived  teparate  and  apart  fW>m  the  taid 
right  honourable  Auguttut  John  Hervey,  with- 
out any  inierpotition,  let,  or  hindrance  of  the. 
said  right  honourable  Augustus  John  Hervey. 
and  hath  not  at  any  time  lived  or  cohabited 
with  him,  or  he  with  her ;  and  this  was  and  fa 
true;  and  so  much  the  said  right  honourable 
Au^uatUB  John  Hervey  well  knows  and  believes 
in  bis  conscience  to  be  true ;  and  the  party 
proponent  doth  alledge  and  propound  ^very 
thing  in  this  article  contained  jointly  and  se- 
verally. 

<«  2.  That  in  the  year  of  our  Lord*  1743,  the 
said  Elizabeth  Chudleigh  was  admitted  a  maid 
of  honour  to  her  royal  highness  the  princess  of 
Wales ;  and  on  the  death  of  his  royal  highnese 
the  prince  of  Wales,  on  or  about  the  17th  of 
April  1751,  re- admitted  and  continued  maid 
of  honour  to  her  royal  highness  the  princess- 
<k>wager  of  Wales,  wilhont  any  let  or  hindrance 
of  the  said  right  honourable  Augustus  John 
Hervey,  and  hath  during  the  whole  of  tbe  said 
time  continued  and  now  continues  a  maid 
of  honour  to  her  royal  highness  the  princess- 
dowager  of  Wales,  without  any  let  or  hindrance 
of  the  said  right  honourable  AugUBtus  John 
Hervey  :  and  this  was  and  is  true ;  and  so 
much  the  said  right  hunonrable  Augustus  John 
Hervey  knows  and  believes  in  his  conscii'iice  to 
be  trne ;  and  the  |Kirty  proponent  doth  alledge 
and  propound  as  before. 

'*  S.  That  in  supply  of  proof  of  the  premisea 
mentioned  in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an- 
nex two  certificates,  and  copies  of  the  entries 
from  the  treasurer's  office  of  the  princess- 
dowager  of  Wale^,  marked  with  the  letters  A 
and  B,  of  the  admission  of  the  said  Elizabeth 
Chudleigh  as  maid  of  honour,  and  of  her  con- 
tinuance now  in  such  post,  and  prays  that  the 
same  may  be  here  read,  and  taken  as  if  herein 
inserted ;  and  doth  alledge  that  the  same  con- 
tain true  copies  of  the  entries  of  the  said  Eli* 
zabelii  Chudleigh  as  maid  of  honour,  and  was 
and  is  signed  by  Mr.  William  Watts,  deputy- 
treasurer  to  her  royal  highness  the  princess* 
dowager  of  Wales ;  and  that  Elizabeth  Chud- 
leigh therein  named,  and  Elizabeth  Chudleigh 
party  in  this  suit,  was  and  is  ooe  and  the  name 
person,  and  not  divers :  and  the  party  propo- 
nent doth  alledge  and  propound  as  before. 

«*  4.  That  in  the  year  1753,  the  said  Elian* 
beth  Cbudlcighi  b  lier  oirn  name  aa  a  tj^nstCTf 
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md  without  aoy  interpotition,  let,  or  hindrance 
•f  the  said  rigfht  honourable  Aui^iistua  John 
Her? ey ,  or  his  beini^  a  party  thereto  or  any  ways 
concerned  tlierein,  took  a  lease  of  the  rij^ht 
honourable  lord  Berkeley  of  Stratton  of  cer- 
tain laud  in  Hill-street,  in  the  parish  of  St. 
George,  Hanofer- square,  in  the  county  of 
Middleaez,  whereon  the  said  Elizabeth  Chiid- 
le^  caused  to  be  built  a  house,  wherein  tihe 
continued  to  lire  for  the  space  of  five  years 
mod  upwards,  and  afterwards  void  the  sHine  to 
Hugo  Meynell,  esquire,  and  receired  the 
OMwey  proceeding  from  the  sale  thereof  to  her 
own  use :  and  this  was  and  is  true ;  Hud  the 
party  proponent  doth  alledge  and  pru|K)und  as 

*<  5.  That  in  supply  of  proof  of  the  pre- 
miaes  mentioned  in  the  next  preceding  article, 
the  party  proponent  doth  exhibit  and  hereunto 
annex  the  original  lease  of  the  laml  aforeroen- 


I 


parish  of  Kensington,  in  the  county  of  Middle- 
sex, and  this  withont  dny  interposition,  let,  or 
hindranee  of  the  siiid  ri^ht  lumourabte  Augus- 
tus John  Hervey,  or  hw  being  a  fiartv  thereto 
or  any  ways  concernrd  th'Tfin  ;  auil  io  such 
lease* the  sHid  ElixslMnh  t/hudleigh  was  de- 
scriiied  by  ibe  n^nie  of  Klizabeih  Chudleigh  : 
and  this  won  and  is  tni«  ;  and  the  party  propo- 
nent doth  ulletit;M  and  |irn|)onnd  as  before. 

**  9.  Tlist  in  Kii|f|)ly  of  pn»of  of  the  premises 
mentioned  in  tl>e  next  |)fer«nling  artirle,  the 
|»arty  pri>(v»nent  dt:th  exhibit  and  hereunto  an- 
nex, and  prays  may  he  h«  re  read  and  taken  as 
if  therein  inserted,  the  sjaid  lease  mentioned  in 
the  precrdini;  article,  and  marked  with  the  let- 
ter E  ;  and  doth  alieilge  thai  every  thini^  was 
so  had  ami  done  as  therein  is  rontaine*! ;  and 
that  Elizabeth  riiudlei{;li  therein  nameil,  and 
Elizabeth  Chudleigh,  spinster,  |)arty  in  this 
cause,  was  and  is  one  and  the  same  person,  and 


tinned,  dated  the  I'tth  of  April  1753,  executed  (  not  di?ers:  and  this  was  and  is  true  ;  and  the 


by  the  said  lord  Berkeley  and  John  Philli|Mi, 
who  was  interested  therein,  and  thereby  leaseii 
to  the  said  Elizabeth  Cbndleigh,  spinster,  her 
executors,  administrators,  and  assigns,  for  the 
term  of  87  yean,  and  marked  with  the  letter 
Cy  and  prays  that  the  same  may  be  here  read, 
and  taken  as  if  herein  inserte«l}  and  doth  al- 
ledge that  every  thing  was  so  had  and  done  as 
ia  therein  contained ;  and  that  Elizabeth  Chud- 
leigh, spinster,  therein  mentioned,  and  Ehza- 
boSi  Chudleigh,  spinster,  party  in  this  cause, 
was  anil  is  one  and  the  same  person,  am!  not 
divera :  and  thu  was  and  is  true ;  and  the  psrty 
proponent  doth  alledge  and  propound  as  before. 

«<  6.  That  ou  the  3d  of  February,  in  the 
year  of  our  Lord  1757,  the  said  Elizabeth 
Ghndleigh,  spinster,  was  admitted  a  copyholder 
and  tenant  to  the  dean  and  chapter  of  Weslmin- 
•ter  for  the  house  and  land,  or  some  part  there- 
of, wherein  she  now  li?ea,  at  Kuightsbridge, 
in  the  county  of  Middlesex,  in  her  own  then 
and  now  maiden  name  of*  Elizabeth  Chudleigh, 
and  without  any  interposition,  let,  or  hindrance 
of  the  said  right  honourable  Augustus  John 
Uervey,  or  without  his  being  a  party  thereto 
or  any  ways  concerned  therein:  and  this  was 
and  is  true ;  and  the  party  proponent  doth  al- 
ledge and  propound  aa  before. 

"  7.  That  in  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an- 
nex, and  prays  may  be  here  read  and  taken  as 
if  herein  inserted,  a  copy  c^'  the  court-roil  of 
the  said  Elizabeth  Chudleigh^s  being  admitted 
tenant  to  the  premises  mentioned  in  the  next 
preceding  article,  and  marked  with  the  tetter 
D;  and  that  Elizaiieth  Chudleigh  therein 
mentioned,  and  Elizabeth  Chudleigh  party  in 
this  cause,  was  and  is  one  and  the  same  |»erson, 
and  not  divers :  and  the  party  proponent  doth 
allege  and  prupoiuid  as  belWre. 

<•  8.  That  in  the  year  of  our  Lord  1762,  the 
aaid  Elizabeth  Chudleigh,  spinster,  transacted 
business  with  John  Butcher  in  her  own  maiden 
name'  of  Chudleigh,  and  took  a  lease  from  the 
Hfod  Mr.  Butcher  of  certain  landa  iituale  io  the 


party  proponent  doth  alleilge  and  prujiound  aa 
before. 

**  10.  That  Mrs.  Ann  Hanmer,  the  aunt  of 
the  saiil  Elizabeth  Chudleigh,  spinstfr,  the 
party  proponent,  and  who,  in  the  secoml  arti- 
cle (if  the  pretended  allegation  admitted  on  the 
part  of  the  said  right  honourable  Au;;u!ftus  John 
Ilervey,  is  pretended  to  have  been  present  at 
the  pr*^nded  marriage  pleadeil  by  the  nnui 
Augustus  John  Ilervey,  did,  in  the  year  1762, 
write  a  letter  with  heir  own  hand  lo  the  said 
Elizaiieth  (*hudleigh,  spinster,  wherein  she  ad- 
dresses her  as  a  single  woman,  therein  calling 
her  '  dear  Mrs.  Chudleigh ;'  and  also  in  or 
about  the  year  followinif  did  make  her  last  will 
and  testament,  and  codicil,  the  codicil  not  dated, 
but  the  will  bearing  date  the  1 1th  day  of  June 
17d3,  and  both  will  and  codicil,  as  well  as  the 
letter  aforesaid,  are  of  the  hand-writing  of  the 
aaid  Mrs.  Ann  Hanmer,  and  so  kno^n  to  be  by 

tiereons  who  have  seen  her  write  and  snl^cribe 
ler  name  to  writings,  and  are  well  aoquuinted 
with  her  manner  and  character  of  hand- writ- 
ing ;  and  in  wliich  will  and  codicil,  proved  in 
the  prerogative  court  of  Canterbury,  and  now 
remaining  in  the  registry  thereof,  the  said  Mrs. 
Hanmer  hath  by  the  will  given  a  silver  sugar- 
urn  and  spoon,  and  by  her  codicil  hath  given 
and  bequeathed  a  legacy  of  100/.  to  the  said 
Elizabeth  Chudleigh,  by  the  name  and  descrip- 
tion of  the  honourable* Mrs.  Elizabeth  Chud- 
leigh :  and  this  was  and  is  true ;  and  the  party 
proponent  doth  alledifc  and  propound  as  Itef ore. 
*M1.  That  in  supply  of  proof  of  the  premisea 
mentioned  in  the  nrxt  pi-fceiling  article,  the 
party  propounding  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  inserted,  the  said  letter  inarketl  with 
the  letter  F,  begiimiug  thus ;  *  ^iunning-hill^ 
*  August  the  Mth— G2.  Dear  \lrs  Chud- 
'  leigh,'  and  ending,  *•  \  am,  d.^ar  Mtiduni,  yoinr 
'  sincere  well-wisner  and  hiindde  servant, 
'  A.  Hanmer;*  and  also  dn*h  exhibit  a  copy  of 
the  said  will  and  coilicil  of  the  said  Mrs.  Han- 
mer, marked  with  letter  G ;  and  doth  alledge 
that  Mrs.  Hanmer,  the  aunt  of  the  party  pro- 
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Got Dt,  who  wrote  the  Mid  letter  to  the  iiid 
ft.  Cbiidleigh,  aod  who  mede  the  Mid  will 
Aod  codieil,  ud  Mre.  Haniner,  wh'mi  the  eaid 
right  bonoartbic  Augustus  John  Her? ey  pre- 
leods  to  bate  been  a  witoeM  lo  bis  pretended 
narriage,  wm  and  is  ooe  and  the  same  person, 
and  not  divers;  and  that  Mrs.  Cbudleign  men- 
tinned  in  the  said  letter,  and  the  hononraUe 
Mrs.  EliEsbetb  Chudle^  mentioned  in  the 
■aid  iMt  will  and  oidicil,  and  Elinbetb  Cbnd- 
leigb,  spinster,  party  in  this  cause,  wm  and  is 
the  same  person,  and  not  divers :  and  this  wm 
and  is  true ;  and  the  party  proponent  doth  al- 
lege and  propound  m  before. 

•«  18.  That  Mr.  Merrill,  at  wboM  booM  the 
■aid  right  honourable  Augustus  John  Hervey 
hath  bleaded  the  said  pretended  marriage  to 
have  been  solemnised,  wrote  two  letters  whh 
his  owu  band,  and  sent  them  by  the  post  to  the 
said  Elizabeth  Chudleigb,  party  in  this  cauM, 
wherein  be  addressM  her  m  a  single  woman, 
the  said  letters  being  dated  Nov.  Ist,  1765,  and 
Nov.  9d,  1765,  wntten  in  one  sheet  of  paper, 
and  superscribed  or  directed  thus ;  <  To  the 
<  honourable  Mrs.  Elizabeth  Chudleigb,  at 
^  Chalmington,  near  Dorchester,  Dorset ;'  and 
in  the  letter  of  the  8d  of  Nov.  1765  are  tbcM 
words,  to  wit;  '1  have  added  your  cbristian 

*  name  to  your  surname  in  the  direction  of  this, 

*  lest  the  word  honourable  should  not  be  suffi- 

*  cient  to  prevent  a  blunder,  and  the  letter 

*  should  be  given  to  Mrs.  Chudleigb.    I  bare 

*  met  with  m  many  and  such  groM  blunders, 

*  that  I  think  I  can  never  enough  guard  against 

*  them ;'  and  the  party  proponent  doth  aliedge, 
that  by  tbeM  words,  *  should  be  given  to  Mrs. 
'  Chudleigb,'  wm  mesnt  Mrs.  Chudleigb,  at 
Chalmington,  aunt  to  the  said  Elizabeth  Chod- 
leigh.  the  party  proponent,  at  wboM  Iioum  she 
then  WM :  and  this  wm  and  is  trne ;  and  the 

Carty  proponent  doth  allege  and  propound  m 
efore. 

**  13.  That  in  supply  of  proof  of  the  pre- 
mises in  the  next  precedinfir  article  mentioned, 
the  party  proponent  doth  ezbibtt  and  hereunto 
annex,  aud  prays  may  be  here  rt* ad  and  taken 
M  if  herein  mserletl,  the  Mid  two  letters  mi^n- 
tioiied  in  the  next  preceding  article,  the  first 
marked  with    the  letter  H,  beginning  thof, 

*  Laiostoue,  November  the  Ist,  1766.     Dear 

*  Madam,  though  I  have  noiliinflr  particulur  to 

*  write    to    you    upon,'     ami    ending    thus, 

*  Thouj^b  had  I  mentioned  it  to  tbem,  Mr«. 
'  Kelly's  and  Mrs.  Etstop's  would  not  have 

*  been  wanting.      I  am,  dear  Madam,  your 

*  most  otiediint  bumble  servant,  John  Merrill ;' 
and  the  other  letter,  marked  with  the  letter  I, 
l)ei;inning  thus,  *  November  3d,  1765.    Dear 

*  Madam,  the  above,  as  you  see,  was  intended 

*  to  iro  by  the  iMt  post,'  and  ending  thus,  *•  that 

*  I  think  I  can  never  eoooi^h  guard  against 

*  them.     I  am,  dear  Madam,  your  most  obe- 

*  diem  humble  servant,  John  Merrill  ;*  and  the 
party  proponent  doth  alledge  and  propound 
that  the  whole  body,  subscriptions,  and  super- 
scription of  the  said  letters  were  and  are  of  the 
proper  band-writing  and  •nbecriptiofi  of  the 
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Mid  John  Merrin,  and  m  Icnown  and  believed 
to  be  by  perMns  who  are  well  acquainted  witb 
his  manner  and  character  of  hand- writing  and 
subscription ;  and  that  by  the  words,  *  I  have 
*  adden  your  christian  name  to  your  surname 
'  in  the  direction  of  this,'  wm  meant  and  in- 
tended the  christian  and  surname  or  Kliftabeth 
Chudleigb  the  party  in  this  suit ;  and  that  the 
honourable  Mrs.  Elizabeth  Chudleigb  men- 
tioned in  the  mmI  superscription,  and  the  ho« 
nourable  Elizabeth  Chudleigb  party  in  this  suit, 
was  aud  is  one  and  the  same  person,  and  not 
divera:   and  this  wm  and  is  true;   and  the 

Karty  proponent  doth  allege  and  propound  m 
efore. 
*<  14.  That  the  said  Mr.  Merrill  hath  also 
in  and  by  his  iMt  will  and  testament,  bearing 
date  the  first  day  of  January  1767,  proved  in 
the  prerogative  court  of  Canterbury,  and  now 
remaining  in  the  registry  thereof,  given  and 
be^uMthed  a  legacy  or  legacies  to  the  said 
Elizabeth  Chudleigb,  spinster,  party  in  this 
suit,  by  her  then  and  now  maidtn  name  of 
Elizabeth  Chudleigb :  and  this  wm  and  ia 
true ;  and  the  party  proponent  doth  allege  and 
propound  m  before. 

'M5.  That  in  supply  of  the  premises  men- 
tioned in  the  next  preceding  article,  the  party 
proponent  doth  exhibit  and  hereunto  annex, 
and  praya  may  be  here  rMd  and  taken  as  if 
herein  inserted,  a  copy  of  the  clause  of  the  will 
of  the  Mid  Mr.  Merrill,  marked  with  the  letter 
K ;  and  doth  allege  tliat  Mr.  Merrill  at  whose 
house  the  pretended  marriage  pleadeti  by  the 
Mid  right  imnoorable  Augustus  John  Hervey 
IS  Mid  to  have  been  Mlemoized,  and  Mr.  Mer- 
rill who  made  the  Mid  will,  was  aod  is  one  and 
the  Mme  person,  aod  not  divera ;  and  that  the 
honourable  Elizabeth  Chudleigb  mentioneil  in 
the  Mid  will,  and  the  honourable  Elizabeth 
Cbudleitrh,  spinster,  party  in  this  suit,  wm 
and  is  also  one  and  the  same  person,  and  not 
divers :  and  this  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before. 

"  16.  That  in  the  year  of  our  Lord  i766» 
the  Mid  Elizabeth  Chudleigb  borrowed  of  Mr. 
John  Drummond,  a  banker,  at  divera  times,  on 
mortgage  and  bond  security,  in  her  own  name, 
and  without  any  interposition,  let,  or  hindrance 
of  the  said  right  h«ioourable  Augustus  John 
Hervey,  or  bis  being  a  party  thereto,  or  hie 
being  any  ways  concerned  therein,  the  sum  of 
5,160/.  and  i^ave  the  Mid  Mr.  Drummond  n 
bond  for  1,000/.  part  thereof,  in  her  then  and 
now  maiden  name  of  Elizabeth  Ghudletgh, 
and  also  mortjifaged  certain  premi>cs  situate  in 
the  manor  of  Knightsbridge,  in  tlie  county  of 
Middlesex,  in  her  Mid  then  and  now  mauien 
name  of  Elizabeth  Chudleigb,  unto  the  Mid 
ftlr.  Drummond,  for  the  repayment  of  the  aom 
of  4,160/.  to  the  Mid  Mr.  Drummond,  as  will 
appear  by  the  oriirinal  bond  and  mortgagr-deed 
now  in  the  costifdy  or  power  of  the  aaid  Mr. 
Drummond,  to  wbich  she  refers ;  and  the 
party  proponent  doth  allege  that  EliMbeth 
Chod)«gh  mentioned  in  the  said  bond  and 
mortgage-deed, awl  Elizabeth  ChudleighySfui* 
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•lir»  p«rty  io  this  rait,  wm  and  h  one  ftod  tbo 
•mne  fiereon,  and  not  divers :  sod  Ibis  was  and 
|a  true ;  and  the  party  proponaat  dolb  allege 
and  propound  as  before. 

**  17.  That  in  supply  of  proof  of  the  pre- 
misai  meniioued  in  the  next  preceding  article, 
the  parly  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
aa  if  herein  inserted,  the  counterpart  of  the  said 
mortgage- deed,  dated  the  18Ui  of  April  1766, 
marked  with  the  letter  L ;  and  doth  allege  and 
propound  that  the  aame  was  and  it  the  coun- 
terpart of  the  aaid  mortgage- deed  tensining  in 
Ike  ciistody  or  power  of  the  said  Mr.  Drum- 
nnnd,  as  mentioned  in  the  next  preceding  ar- 
ticle ;  and  that  Elizabeth  Chudleigii  meDtionetl 
in  the  said  bond  and  mortgage-deed,  and  £li- 
saheth  Chudletgh,  spinster,  party  in  this  suit, 
was  and  is  the  same  person,  and  not  divers: 
and  this  was  snil  is  true ;  and  the  |Kirty  propo- 
MBt  doth  allege  and  propound  an  befiNre. 

'«  18.  That  in  the  month  of  February  in  the 

J  ear  of  our  Lord  1765,  and  in  the  month  of 
une  1768,  the  said  Elizabeth  Chudlcigh,  epin- 
atcr,  borrowed  of  Mr.  William  Field,  of  the 
Inner- Tern  pie,  attorney  at  law,  several  sobs 
of  money,  to  the  amount  of  the  sum  of  1,900A 
or  thereabouts,  for  which  she  i(ave  to  tlie  aaid 
Mr.  Field,  as  security,  two  bonds  in  her  own 
mole  of  Elizabeth  Chiidleigh,  without  the  in- 
terposition, let,  or  hindrance  of  the  said  Au- 
gustus John  Hervey,  nr  without  his  being 
party  tliereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  true ;  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

•<  19.  I'hat  on  or  about  the  95tfa  of  February 
1756,  administration  of  the  goods,  chattels, 
•od  credits  of  Harriot  Chudleigh,  late  of 
Windsor- castle,  in  the  ooun^  of  Berks,  widow, 
deeaaaed,  the  motlier  of  the  said  Elizabeth 
Cbodleigh,  party  in  this  suit,  was  granted  to 
the  aaUl  William  Field,  as  the  attorney  and  for 
the  use  and  benefit  of  Elizabeth  Chudleigh, 
described  in  the  said  adminiatration,  and  in  the 
PMMirds  of  the  prerogative-court  of  Canterbury, 
by  the  nasse  and  description  of  Elizabeth 
Chttdleigli,  spinster,  the  natural  ihd  lawful 
daughter  and  only  child  of  the  said  Harriot 
Chudleigh  deceased,  witliout  the  interposition, 
let,  or  hindrance  of  the  said  right  honourable 
Angustus  John  Hervey,  or  without  his  being 
party  thereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  true ;  and  the  party  propo- 
nent doth  allege  and  propound  as  before. 

**  90.  That  in  supply  of  proof  of  the  pre- 
niaes  in  the  next  preceding  article  mentioned, 
Ike  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  aiKl  taken 
an  if  herein  inserted,  a  copy  of  the  administra- 
tkm-act  entered  <in  record  m  the  said  pren>ga- 
tive-court  of  Csuteibury,  and  signed  by  the 
deputy-registrars  of  the  said  court,  or  one  of 
lliemr  marked  with  the  letter  M  ;  and  doth  al- 
lege that  Elizalieth  Chudleigh,  spuister,  there- 
in mentioned,  and  Elizabeth  Chodteigh,  spin- 
ater,  party  in  this  canse,  was  and  is  one  and 
^kesatoe  person:  and  this  waa  and  is  true; 


and  the  party  proiionent  dotk  allege  and  pro- 
ponnd  as  before. 

''91.  That  the  aaid  Mr.  William  FieM,  ao 
the  attorney  of  the  said  Elisabeth  Chudleighr 
and  by  virtue  of  a  letter  of  attorney  from  her 
fo^  tMl  parpoae,  given  in  her  name  ol'  Elisa- 
beth Chudleigh  to  him,  used  to  receive  her  sa- 
lary aa  maid  of  honour,  without  anv  interposi- 
tMMi,  let,  or  hindrance  of  the  said  right  bo« 
noorable  Augoatua  John  Hervey:  uid  tbia 
was  and  ia  true ;  and  the  party  proponent  dotk 
allege  antl  propound  as  before. 

''  99.  That  on  or  about  the  fifth  day  of  May 
17^,  the  said  Elisabeth  Chudleigh,  paHy  is 
tkia  auit,  preaented,  in  ker  own  name  of  Elisa- 
beth Chudleigh,  by  vuiue  of  a  preasntatioo 
signed  by  her  lor  that  purpose,  the  reverend 
Mr.  John  Julian,  junior,  to  the  living  of  Har^ 
ford,  in  the  county  of  Devon,  who  was  in  virw 
tiie  of  the  said  preaentation  dul v  instituted  and 
iodnoted  to  the  ssid  living,  witkont  any  inter- 
poaition,  let,  or  hindrance  of  the  aaid  right  ho*- 
nourable  Anguatua  John  Hervey,  or  his  being 
a  |iartv  thereto,  or  any  waya  concerned  therein  t 
and  that  tbia  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before. 

*«  93.  That  in  snppty  of  the  proof  of  the  pre- 
mises mentioned  in  -tlie  said  next  preceding 
article,  the  party  proponent  doth  exhibit  and 
hereunto  annex,  and  pravs  may  be  here  Kad 
and  taken  as  if  herein  inserted,  an  authentic 
copy  of  the  said  preaentation  narked  with  the 
letter  N,  aigned  by  and 

alao  a  oertificate  of  the  institution  of  the  said 
reverend  John  Julian  to  the  aaid  rectory  of 
Hartford,  aigned  by  Richard  Burn,  notary- 
public,  secretary  to  the  lord  bishop  of  Exeter, 
and  marked  with  the  letter  O  ;  and  doth  al- 
leilge  that  Elizabeth  Chudleigh  memioned  in 
the  aaid  presentation  and  certificate,  and  Eliza- 
beth Chudleigh  party  in  this  cause,  was  and  is 
one  and  the  same  person,  and  not  divers:  and 
this  was  and  is  true ;  and  the  party  proponent 
doth  allege  and  propound  as  before. 

•«  94.  That  the  said  Etixubelb  Chudleigh,  for 
masy  years  subsequent  to  the  pretendeil  time  of 
the  pretended  marriage  aforesaid,  kept  a  current 
aeeount  of  cash  witli  the  bank  of  England  in  her 
name  of  Elizabeth  Chudleigh,  and  as  a  single 
woman ;  and  also  in  all  common  ss  well  as  other 
occurrences  of  buyings  and  sellings,  and  other 
money  matters,  whenever  occaaion  happened, 
the  said  Elizabeth  Chudleigh,  spinster,  party 
in  ikis  suit,  hath,  as  well  before  as  ever  aince 
the  pretended  time  of  the  preteniled  marriage 
pleaded  by  the  said  right  honourable  Auguatna 
John  Hervey,  constantly  in  her  own  name  of 
Elisabeth  Chudleigh,  spinster,  tranaacted  auch 
bosineas,  bv  paying  and  receiving  money,  giv- 
uig  and  taking  receipu  for  the  aame,  hiring 
anid  discharging  servants,  and  on  all  other  oc- 
casions, without  tlie  interposition,  let,  or  bin- 
dranee  of  the  aaid  right  honourable  Augustus 
John  Henrey,  or  his  Ming  any  ways  concerned 
therein:  and  this  was  md  is  true;  and  the 
party  proponent  dotk  slledge  sad  propound  ss 
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«*  2S.   That  all  and  siBgoUr  tbe  pranuies 
were  and  arc  truei  and  lo  forth. 

*'  Arth.  Collibm. 
^'  Par.  Calvebt. 
"  Wm.  WYima." 

^  CRVDLBiGn'a^inst  HeavET.— 9EirrMcfi  read 
and  promulged  the  10th  of  February  1769. 

'*  Id  the  pame  of  God,  amen.  We  John 
Betteeworth,  dootor  of  latvt,  Tiear-fpeaeral  of 
Ibe  ri^rht  re? eread  fiilher  ib  God  Richard;  by 
divine  permitsioD,  lord  biahop  of  Lobiloa,  and 
official  principal  of  the  oooaiatoriat  and  epitco- 
pal  oourt  of  London,  bavianf  aeeo,  heard,  anl 
understood,  and  folly  and  matQrely  riitciiiaind 
the  merita  and  cirovnnalaaeea  of  a  certain  cauae 
of  jactitation  of  marriai^e  whkh  waa  lately 
.controverted,  and  a«  jet  remaina  undeterminad 
before  ns  in  judfpnent,  between  tlie  booooraMe 
Elisabeth  Chudleigh,  of  the  parisb  of  St  Mar- 
garet, Weetminater,  in  the  county  of  Middlor 
■ex,  apinater,  the  party,  agent,  and  coaiplaiMOt, 
of  the  one  part,  and  the  right  Booourable  Att- 
(BTOstua  John  Uervey,  of  the  pariah  of  St.  Jamca, 
We«tminat€r,  in  tlie  county  of  Middleaai  and 
dioceee  of  London,  bachelor,  falsely  calliojpr 
himoelf  the  husband  of  the  aaid  honourable 
Elisabeth  Chudleigh,  the  party  aocuaed  and 
complained  of,  oo  the  other  part ;  and  we 
riglilly  and  duly  proceeding  thertin,  and  the 
iNurtiea  aforesaid  lawAilly  appearing  before  ua 
by  Iheir  proctors  respeclirely,  and  the  proctor 
of  the  said  honourable  filisalieth  Chudleigh 
praying  eenlence  to  be  given  and  justice  to  be 
done  to  his  party,  and  tlie  proctor  of  the  said 
right  honourable  Augustus  John  Hervey  also 
earneatly  praying  sentiiice  and  iustice  to  be 
done  to  hi^  aaid  party ;  and  we  having  care- 
fully looked  into  and  duly  considered  of  the 
whole  proceedings  had  and  done  before  us  in 
the  said  cause,  and  observed  by  law  what  ought 
to  he  observed  in  this  behalf,  have  thought  fit 
and  do  thus  think  fit  to  proceed  to  the  giving 
and  promui^ing  our  definitive  sentence  or  final 
decree  in  this  same  cause,  in  manner  and  form 
following  (to  wit :) 

*'  Forasmuch  aa  by  the  acta  enacted,  atleg* 
ad,  exhibited,  propounded,  proved,  and  oonlesa* 
ed  in  this  cause,  we  have  found  and  clearly  dis- 
corered,  that  the  proctor  of  the  aaid  honourable 
Elisabtfth  Chudleigh  hath  fully  and  sufficiently 
founded  and  proved  his  intention  deduced  in  a 
c«rlaiu  liliel  and  allegation  and  other  pleadings 
and  exhibits  given  in,  exhibited,  and  ailmitled 
ou  h<rr  behalf  in  thifl  same  oauae,  and  now  re* 
roaiuiag  in  the  registry  of  this  court  (which 
lit»el  and  aliegHion  and  other  pleadings  and 
exhiliiis  we  take  and  will  have  taken  aa  if  here- 
in repeated  anil  inserted  for  us  to  pronounce  as 
hereiiiafier  we  shall  pronounce ;)  and  that  no- 
thing, at  least  elfectual  in  law,  haih  on  the  part 
and  lN*half  ol'the  said  right  honooralde  Augus- 
tus Johu  Hervey  lieen  excepted,  deduced,  ez- 
hiUted,  |Mro|Miunded,  proved,  or  confeaseil  in 
this  same  cause,  which  may  or  ought  in  any 
wise  to  defeat,  prefudice,  or  weaken  the  inten- 
tion of  the  aaid  honounihU  Ehialwthi  Cliud* 


leigb  deduced  aa  aforesakl ;  and  panieuiurly 
that  the  aaid  right  honourable  Augustus  John 
Hervey  hath  totally  failed  in  the  proof  of  his 
allegation  given  in  and  admitted  in  this  cause, 
whereby  lie  pleaded  and  pro|M)uufled  a  pre- 
tended marriage  to  have  bc«n  solemnised  be- 
tween him  and  the  aaid  honourable  Elisabeth 
Chudleigh,  apinster:  and  therefore  wa  John 
Oettesworth,  doctor  of  laws,  the  judge  afore- 
said, first  calHng  upon  God  and  setting  him 
alone  before  our  eyes,  and  having  heard  oounsal 
in  this  cause,  do  pronounce,  decree,  and  de* 
clare,  that  the  aaid  honourable  Elizabi-th  Chud- 
leigh, at  and  daring  all  the  time  mentioned  in 
the  said  libel  given  in  and  ailmitted  in  tliia 
cause,  and  now  remaininfi^  in  the  registry  of 
this  court,  was  and  now  is  a  spinster,  and 
free  from  all  matrimonial  contracts  or  ea- 
pousala  (as  lar  aa  to  ua  aa  yet  appears) 
more  eapecially  with  the  said  right  honour- 
able Augustus  John  Hervey  ;  and  that  tho 
aaid  right  honourable  Augustus  John  Uervey, 
notwithstanding  the  premises,  did  In  the  yeara 
and  moutha  liliellate,  wickedly  and  nialici- 
oualy  boant  and  publicly  asaert  (though  false- 
ly) that  he  was  contracted  in  marriatre  to  the 
said  honourable  Elizabeth  Chudleigh,  or  that 
they  were  joined  or  contracted  together  in  ma- 
trimony :  wherefore  we  do  pronounce,  decree, 
and  declare,  that  per|ietnai  silence  mufct  and 
ought  to  be  imposed  and  enjoined  the  aaid  right 
honourable  Augiistua  John  Hervey  as  to  tha 
premises  libel  late,  which  we  do  impose  and  en- 
join him  by  these  presents ;  and  we  do  decree 
the  said  right  houuurahle  AutfUMluB  John  Her- 
vey-to  be  admonished  to  desist  from  his  biMist<- 
ing  and  asserting  that  he  was  contractt-d  to  or 
joioeil  with  the  said  honouralile  Elizabeth 
Chudleigh  in  matrimony  as  atoreaaid  ;  and  wa 
do  also  pronounce,  decree,  and  declare,  that 
the  said  right  honourable  Augustus  Jubn  Her- 
vey ought  by  law  to  be  condemued  in  lawful 
expences  made  or  to  be  made  in  thiii  cause  on 
the  part  and  liehulfof  the  siiid  honouraUe  Eli- 
zabeth Chudleigh,  to  he  paid  to  the  said  Elisa* 
beth  Chudleigh  or  her  proctor;  and  accord- 
ingly we  do  condemn  him  in  such  ex|ienreii| 
which  we  tax  at  and  moderate  to  the  sum  of 
iOOi.  of  lawful  money  of  Great  Britain,  besides 
the  expence  of  a  monition  fur  payment  on  ihia 
behalf  by  this  our  definitive  sentence  or  final 
decree,  which  we  read  and  prAmulire  by  theaa 
presents.  J.  Bbttmwobth. 

**  AaTH.  COLUER. 

"  Pet.  Calvekt. 

•'  Wm.  Wynne." 
'<  Thia  sentence  was  read,  promolged,  and 
given  by  the  witliin-name<l  the  vicar-general 
and  official  principal  on  Friday  the  10th  day 
of  February  in  the  year  of  our  Lord  1769,  in 
the  dining-room  adjoining  to  the  comnioo-hal 
ol'  Doctors  Commons,  situate  within  the  parish 
of  Ml.  Beoedici,  near  PauPs  wharf,  London, 
there  being  then  and  there  present  the  witnesses 
specified  in  tlie  acts  of  court,  which  I  at- 
test.—Mara  UoLHAN,  notary-puUiCy  deputy* 
r^gialar." 


16  GEORGE  IIL.  Trid  tfOt  Dmekeu  of  KiiigdoH,  [9fll 


Mr.  TTtf/iWcf.  Yoor  lordtbipg  are  wow 
■■■■■J  of  a  Seotcooe  gifM  by  Ibe  Cooaiaiory 
Coort  of  the  bivbop  of  Looilon  in  a  causo  in* 
ttholMl  there  to  tr^  a  daim  made  by  Mr.  Her- 
▼ey  of  marriafce  with  the  noble  priaoner ;  year 
lonlsbipt  find  by  that  aeotenoe  theelaim  exa- 
nioed,  and  the  decree  prooouoced  opoo  the 
dtegatioBaaiid  the  evidence  given  in  the  caiiae; 
by  which  decree  the  noble  priaooer  at  the  bar 
ia  declared  free  from  all  matrimonial  oontracta 
€Uid  eapousala  with  Mr.  Hervey. 

My  lorda,  the  noble  priaoner  by  the  indiet- 
ftieot  ia  chamd,  anba«iiient  to  thia  auppoacd 
Biarriaffe  to  Mr.  Hervey,  to  have  married  the 
late  duke  of  Kingaton. 

*  It  ia  for  me  now  to  anbmit  to  yomr  lordahipe, 
that  this  tentence  ia  condnaive  as  long  aa  it  re- 
■laitta  in  force,  and  that  of  neceaaity  it  muat  be 
leeeived  in  evidence  in  ail  coarta  and  in  all 
placea  where  the  aubject  of  that  marriage  can 
income  a  matter  of  dianote. 

My  lorda,  I  don*t  know  any  court  which 
the  constitntion  of  thia  kingdom  haa  placed  the 
dMaiona  of  the  righta  of  marriage  m  hot  the 
eedeaiaatical :  J  believe  it  will  not  be  contended, 
that  the  eommon^aw  coarta  of  thia  country 
have  any  auch  original  jiiriadiction.  Mar- 
riagea  may  indeeil  incklentally  come  to  be  dia- 
eiiaaed  and  determined  in  the  coarta  of  common 
law^  and  in  many  caaea  abaolalely  necesaary  to 
the  dae  administration  of  justice;  but,  my 
lofda,  it  will  not  be  found,  that  where  the  pro- 
per forum  has  given  a  decision  upon  the  point, 
the  common- law  courts  have  ever  taken  upon 
themselves  to  examine  into  the  grounds,  or 
el  all  question  the  validity,  of  that  aentence. 

My  k>rda,  as  far  aa  we  have  hooka  to  resort 
10,  we  find  instancea  from  the  earlieat  timea 
down  to  the  present,  where  the  power  of  the 
eedeaiastical  ceurtaia  in  terma  recognised  by 
theeommoa*law  conrta,  and  where  tiieir  deci- 
doaa  have  been  oonaidered  aa  concluaive  upon 
•very  qoestion  in  which  they  have  jnriadictton, 
and  eapedally  in  casfs  like  the  present,  par- 
tieolarly  belonging  to  them. 

My  lords|,  I  don't  know  in  the  common-law 
eoorts  any  instance  where  the  legality  of  mar- 
riage can  come  directly  io  question,  that  the 
eoartahave  decided  upon  it  without  referring  to 
the  biabop,  the  ordinary  of  the  place,  to  cer- 
tify ;  unteas  the  marriiga  baa  been  decided  by 

•  autt  inatitnted  in  the  liodesiaatical  Courts. 

Your  lordships  will  permit  me  to  refer  yoor 
lordships  to  those  authoritice  of  law  which  are 
to  be  found  in  our  books  ;  and  by  the  able  aa- 
aiatance  which  your  lordshipa'  indulgence  has 
given  the  prisouer  at  the  Imr,  yoo  will  more 
partioulariy  have  explained  the  nature  of  the 
proceedinga  in  the  Eccleaiaslical  Courts,  how 
Ihr  and  to  what  purposes  in  those  courts  they 
are  c«>uclasive,  and  where  they  are  open  to 
■uch  litigation.  I  shall  beg  to  refer  your  lord- 
ahips  to  a  case  reported  by  lord  chief  justice 
Coke,  in  the  fonrth  part  of  his  Reports,  hy  the 
■ame  of  Uunting  and  Addingahall.  In  the 
Jl7th  year  of  the  reign  of  Elisabeth,  there  waa 
A  marriage  betweea  one  Thomai  Tweede  and 


Agnea  Addingtball,  and  iabaaqoant  to  this 
marriage  a  peraoo  of  the  name  of  Bunliag  II- 
bdlcd  against  the  wife  of  Tweede,  claiming 
under  a  pre-ooatraot,  and  the  apiritoal  court 
enfbroed  that  contract:  afVerwards,  on  the 
death  of  Bunting,  a  qaestion  arose  between  the 
ime  of  the  second  marrisgeaad  the  oulhUeral 
rdations  of  Bunting;  the  cdlateral  relatione 
iaaiMing  that  the  aecond  marriage  waa  atteriy 
void,  bwaiiae  there  had  exiated  a  6rst  marriage^ 
and  the  bnaband  living  at  the  time  of  the  se- 
cond. Another  oljectinn  1  ahall  atate  to  year 
lonbhips  waa,  that  thoagh  it  might  be  condn- 
aive between  the  partiea,  yet  Tweede  the  first 
husband  being  no  party  to  the  suit,  nor  to  the 
ssntence  which  dissdved  the  marrisge  between 
tbeos  in  the  ficdesiastical  Court,  it  coukl  not 
affect  him,  nor  indeed  any  body  but  the  partiea ; 
the  reedutioo  of  the  Court  was,  that  he  being 
then  de  facto  the  husband,  though  he  was  not 
a  party  to  the  sait,  nor  in  the  Ecclesiastical 
Court,  yet  the  sentence  against  the  wile  should 
bind  the  husband  de  facto ;  and  '*  forasmuch 
as  the  cognisance  of  the  right  of  marriage  be- 
longs to  the  Bcclesiaatical  Coart,  and  the  aame 
court  haa  given  aentence  in  thia  caae,  the 
judges  of  our  law  ought  (sithoogh  it  be  against 
the  reason  of  our  law)  to  give  faith  and  credit 
to  thdr  proceedings  and  sentences,  and  te 
think  that  their  proceedinga  are  conaonant  te 
the  hiw  of  holy  church,  for  *  coilibet  in  sun  arte 
'  perito  credendum  est  ;^  and  so  the  issue  of  the 
first  marrisge,  in  consequence  and  upon  the 
credit  of  the  sentence,  were  considered  as  le- 
gitimate.'* My  lord  chief  justice  Coke  has 
abo  reported  another  case  U|Min  the  subject  of 
naanrisge  in  the  40th  year  of  queen  Elisabeth, 
which  your  lonlahipa  will  6nd  in  the  aeventh 

S art  of  his  Reports,  page  41,  by  the  name  of 
Lean's  case,  which  is  sliorti  v  this : — Christo- 
pher Kenn,  esquire,  married  Elisabeth  Stowell, 
and  had  iesne  ;  afVerwarda  the  Ecclesiastical 
Cenrt  pronounced  a  sentence  of  divorce  between 
Mr.  Kenn  and  the  lady,  who  were  not  of  the 
age  of  consent  at  the  time  of  the  marriage ; 
and  in  oonaeqoence  of  this  aentence  he  married 
a  aeoond  wife :  the  issue  of  the  first  marriage, 
daimiug  the  inheritance,  exhibited  a  hill  in  the 
court  of  Warda  of  that  day,  in  order  to  have 
the  benefit  of  the  aucoeaaion  ;  and  offered  to 
prove,  that  though  the  aentence  had  been  given 
m  the  Eodesiaatical  Court  on  the  ground  of 
his  father  and  mother  being  within  the  ege  of 
cooaent,  yet  that  they  were  above  the  age  of 
consent ;  that  in  troth  they  had  cohabit^  to- 
gether for  eight  or  nine  yeara,  and  had  iaaue 
of  that  marriage.  There  could  be  no  doubt,  if 
the  matter  was  open  to  examination,  that  the 
first  marrisge  was  effectual ;  for  in  the  first 
place,  the  partiea  were  above  the  age  of  coo- 
aent, and  if  they  had  been  under  the  age  of 
conaeiit,  yet  their  cohabitation  together  afier 
that  age,  and  moreespedslly  aa  they  had  issue, 
wonid  have  been  sufficient  te  establish  the  mar- 
riage. It  was  argued  too,  that  it  waa  open  to 
examination,  becanae  both  the  atatute  and  com- 
mon law  of  IIm  cooolry  lakanoticeof  the  age 
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can 


•fcooMDC;  MidtftcMfbre  hwataqiianjoofll- 
pdeot  to  a  court  of  oommoo  law  to  naariae 
toto  theqnetiiooy  at  loan  Eedenaatieal  Court. 
It  was  forth«r  urged,  UmI  the  qMstioo  related  to 
an  iDheritanceof  which  thoEodeiiaaticalCoort 
had  no  jnrisdietion  or  Gootroni«  and  therefore 
it  waa  a  quettkm  properhr  before  a  ooart  of 
oomnon  law :  but  the  tioort  then  ednoeived 
tfaemielfei  so  for  bound  by  the  deeifion  ^the 
Becleaiastical  Court,  thoui^h  founded  on  fobe 
8uj|r||reitioD9  that  they  held  the  plaintiff  in  that 
eaime  not  entitled  to  any  relief. 

Af  y  lordi,  I  beg  leave  to  trouble  your  loM- 
afaipe  with  the  words  of  the  Court  upon  that 
aubiect ;  after  stating  the  reasons,  the  book 
proceeds: 

•«  But  it  wu  resolved  by  aM  the  justices"  (for 
It  was  a  reference  to  the  two  chief  justices,  to 
two  other  justices,  to  the  chief  baron,  and  two 
other  tiarous)  **  that  the  sentence  should  con- 
clude as  long  as  it  remained  in  force."  And, 
my  lords,  the  reasons  given  are,  **  that  the  ec- 
clesiastical judge  has  sentenced  the  contract 
and  DMrriage  to  be  void  and  of  no  elfoet ;  and 
although  they  were  of  the  age  of  consent,  yet 
if  the  origiDsl  contract  was  void  and  of  no  ef- 
feot,  then  there  was  just  eause  of  divorce ;  and 
if  the  marriage  had  been  within  the  age  of 
consent,  the  ecclesiastical  judge  is  judge  as 
well  of  the  assent  as  of  the  forst  contract,  and 
what  shall  be  a  sufficient  sssent  or  not ;  aiid  al- 
though the  ecclesiastical  judge  ahews  the  cause 
of  his  sentence,  yet  forasinoch  as  he  is  judge 
of  the  original  matter,  that  is  of  the  lawfulness 
of  the  marrisge,  we  will  never  examine  tlia 
cause,  whether  it  be  true  or  false ;  for  of  things 
the  cognixance  whereof  belongs  to  the  Ecde* 
aiastical  Court,  we  ought  to  give  credit  to  their 
aentcnces,  as  they  give  to  the  judgments  in 
our  courts." 

Your  lordships  find  here  a  case  where,  ac- 
cording to  the  facts  stated,  there  was  no  doubt 
of  the  validitv  of  the  first  nnarriage,  and  of  the 
iegitimscy  of  the  i»sue  claiming  in  that  cause; 
and  if  there  had  been  no  aentence  of  the  £c- 
clesiattical  Court,  no  doubt  could  have  existed 
of  the  right  of  succession :  but  the  sentence  in 
the  Ecclesiastical  Court  having  interposed,  the 
court  of  common  law  conceived  themselves  ah- 
Bolulely  bound,  nay,  that  they  had  uo  right  to 
look  into  the  cause  of  that  sentence,  for  it  was 
a  matter  originally  of  ecclesiastical  jurisdiction, 
and  they  roust  give  foith  and  credit  to  the  sen- 
tence of  the  ecclesiastical  judge  in  that  cause. 
Tour  lordships  will  find  that  my  lord  chief 
justice  Coke  cited  a  case  so  long  ago  as  the 
99d  of  Edward  the  4th,  where  the  same  doc- 
trine was  laid  down  in  the  Ecclesiastical  Court 
having  a  complete  and  decisive  jurisdiction 
upon  this  point. 

My  lonis,  these  cases,  from  the  reporter 
and  from  the  judges  who  determined  them, 
the  reporter  being  one,  I  take  to  be  of  the 
highest  authority,  and  acknowledginir  those 
principles  which  occur  freeuently  in  the  books, 
though  not  under  solemn  decisions,  but  as  the 
veosived  opinioBs  of  judges  god  of  lawyers 
from  the  earliest  of  times. 


My  lofdip  I  did  befon  mntioB  to  ymnr  loid* 
sbipa  a  oase  frooi  Carthew ;  I  ahall  not  aUrta  il; 
particularly  now,  but  only  to  the  pomtwUch 
we  are  now  upon,  that  ia,  of  the  aeatencebete 
conclusive. 

My  lords,  this  was  nol|  as  auppoaed  in  thw 
argument,  a  nim  prku  opintos,. which  every 
judge  must  give  with  theinforoBatkNi  b»carriaa 
with  him,  and  without  the  assisuince  of  thw- 
rest  of  the  ju«teies  of  the  court,  but  a  aolenut 
decisioo  in  triarat  bar  in  the  court  of  KJngV* 
bench  in  the  4th  of  king  William,  when  I  think 
hard  chief  justice  Holt  presided  in  that  /Donrt: 
it  was  loo  upon  a  senlencB  of  jactitation  of 
marriage,  which  yoiir  lordships  have  now  bo* 
fore  jrou,  which  was  there  heM  tobeoonolii- 
sive  evidence,  and  that  no  testimony  whatever 
ought  to  be  received  against  it.  Your  lordships 
will  take  the  words  of  the  Cowi  upon  that  oe- 
caaion ;  **  onon  the  debate,  the  Court  were  alL 
of  opinioo,  that  this  sentence  whilst  unrepealeil 
was  conclusive  against  all  uaatters  precedent; 
and  that  the  temporal  courts  must  give  credi 
to  it  until  it  is  reversed,  being  a  matter  of  mem 
spiritual  cognisance." 

Your  lordships  find,  that  in  the  reign  of 
king  William,  that  notion  which  had  from  all 
time  prevailed  was  as  strong  as  ever,  and  that 
the  judges  of  the  court  of  King's-bench,  in 
which  it  was  tried,  were  all  deariy  of  opinioii» 
that  a  case  like  the  present  of  jaethation  of 
nuuriage  was  conchisive  upon  the  point,  till  il 
waa  reversed  or  repealed. 

M  V  lords,  the  same  doctrine  is  laid  down  by 
my  lord  chief  justice  Holt,  who  iiresided  at 
i  the  trial  of  thia  cause,  in  a  case  reported  iii 
Salheld,  g90,  by  the  name  of  Blaokham's  case  : 
it  turns  upon  the  claim  of  property  in  the  goods 
of  a  woman  deceased.  The  pisiniiff  proved 
the  goods  to  be  in  his  possession,  and  to  be 
taken  away  by  the  defendant.  Airainst  this 
claim  of  the  plaintiff,  the  defendant  shewed 
that  theee  were  the  goo<ls  of  one  Jane  Black- 
ham  in  her  life- lime,  and  that  the  defendant 
had  taken  out  letters  of  sdminittrauon  to  her, 
and  so  wss  entitled  to  the  goods.  Upon  this 
the  plaintiff  proved,  thst  some  few  days  before 
her  death  she  was  sctually  married  to  him  ; 
and  in  answer  to  ihst  K  was  insisted,  that  the 
spiritual  court  had  determined  the  right  to  be 
itf'the  defendant;  for  they  -could  not  have 
granted  adminintration  to  the  defendant  but 
upon  a  supposition  that  there  was  no  such  mar- 
riage ;  and  thst  this  sentence  being  a  matter 
wiihin  their  jurisdiction  was  cooclusive,  and 
could  not  he  gainsaid  as  in  evidence.  My  lord 
chief  justice  Holt,  who  was  the  judge  sitting 
at  Nisi  Prius,  who  determined  tliecase  1  last 
cited,  ssys  thus:  **  a  mstter  which  has  been 
directly  determined  by  their  sentence  cannot 
be  gainsaid;  their  sentence  is  condustre  in 
such  cases,  snd  no  evidence  shsll  be  admitted 
to  prove  the  contrary ;  but  then  it  mtist  be  in 
point  directly  tried." 

My  lords,  the  sentence  before  your  lordships 
at  present  is  in  a  cause,  where  the  object  of  ths 
prosecution  waa  to  question  the  claim  of  maii» 
riagcy  and  whera  the  swrriage  is  the  point  dai 
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racdy  IriH  aad  detcmincd  i  to  tlun  ACoordio^ 
to  lonJ  HoK't  opiiiMMi,  if  tbe  MDleBM  be  iiWefjCly 
u^n  the  i|u«ition,  it  u  m  eoBolasi^Cv  that  it  is 
not  coDipeteot  for  ooy  court  of  coronen  law  lo 
czamioe  into  the  matter,  or  receife  any  •? i- 
teioe  to  contraAlict  it 

Ily-lorda,  these  are  cases  as  far  as  hafo  hap- 
ped is  tbe  courts  of  law. 

I  shall  DOW  trouUeyour  lonlshiss  wiib  a  ease 
determined  in.  the  Hooflo  of  Lords,  oddtr  the 
.tfameof  Hatfield  and  Hatfield  i  it  came  on  bo- 
fort  tbe  House  of  Lords  io  the  year  1785. 
the  case«  ss  collected  from  the  priated  esses  of 
the  times,  is  thus:— oao  Leonsrd  Hatfield  mar- 
ried JsDo  Porter,  who  bad  different  oaraea  I 
■eo  assigaed  ber,  and  by  bis  will  matle  a  pro- 
vision for  her  aa  bis  wife,  la  March,  1790, 
■be  filed  a  bill  in  the  court  of  Eichequ^,  in 
Ireland,  where  the  Ahject  of  ber  provisitia 
lajr,  against  Leonard  Hatfield,  a  son  by  s  former 
wife,  and  a|[«inst  a  trnstee,  to  have  the  benefit 
of  tiie  provision.  In  January  following  tbe 
defeBdan^  tbe  son  and  heir  of  her  buaband, 
Imving  diseofered  that  she  bsd  been  before 
married  to  one  Sorter,  which  Forter  was  then 
living,  be  procurtfd-  a  release  of  part  of  the 
proviMOn  from  Porter,  sod  filed  a  cross-bill  fdr 

•  disi*overy  of  the  marriage,  alid  to  slay  tbe 
proceeding!  upon  ber  bilL  In  this  crossbill 
ke  questioned  her  upon  ber  marriage  to  Porter : 
she  denied  that  slie  had  ever  gode  by  tbe  name 
of  P'iTter ;  but  with  res|irct  to  •  marriage  with 
Porter,  she  pleaded  that  she  ought  not  to  roabe 

•  discovery,  because  it  tended  to  criminate  her- 
self; and  being  an  acousstion  of  bigamy 
minst  lier,  tbe  idea  by  tbe  rules  of  tbe  court 
or  equity  was  Of  course  allowed,  tiiat  «siirt 
•ever  compelling  persona  to  discover  on  oath 
wnme§  which  n  ly  bfe  thosulyeot  of  prosecution 
•gainst  theoMel  3s. 

My  lords,  however  by  the  plea  one  pretty 
iplainly  discoven,  that  thirre  was  reason  to  sup- 
pose she  was  tbo  wifi^-indeed  she  knew  it— it 
was  capable  of  |iroof,  and  would  bo  proved  in 
Ibe  cause. 

My  loKlfl,  they  proceeded  to  the  ezaminatioo 
of  tbe  witliessesi  and  dear  evidence  was  given 
thai  this  woman  wss  the  wife  of  Pdrter: 
INirter  himself  hati  confessed  it  in  his  answer, 
nod  lie  bad  stated  the  minister  and  the  wit* 
■esses  who  were  present  st  the  rosrriage ;  so 
that  be  gave  Hatfitkl,  the  heir  at  law,  so  op- 
p«rtuoity  of  bringing  direct  proof  of  the  mar- 
riage from  the  very  persons,  present.  This 
woman,  finding  that  she  would  be  ptvssed  by 
tbst  proof,  bad  recourse  to  the  ecclesisslical 
•onrt :  she  instituted  a  suit  agsbst  this  Porter 
of  isctitstioo  of  marriage,  pending  ttie  cause ; 
and  after  depositions  taken,  though  not  pub- 
lished, she  got  Porter  over  to  her  interest.  He 
was  willing  lo  defest  that  release  which  be  had 
girtin;  anil  therefore  be  does  not  eater  into 
ptoof,  but  appears  bv  a  proctor  for  form's  sake, 
that  a  jud(riii«*nt  migiit  pass  against  him.  Upon 
Ibis  the  eodesissticsl  judge  decreed,  ss  in  all 
cansesof  jaotitstion  they  do  where  they  find 
lbs*  there  is  M  ttacnnge,  that  Ifae  pvty  libel*. 


ling  was  free  from  sll  fnslriroonial  contracts 
and  espousals  with  Porter.  In  this  case  Porter 
had  given  a  release,  as  her  husbaud  had  upon 
oath,  in  the  court  of  Exchequer  in  li  eland, 
stated  the  marriage  with  precision,  even  named 
tbe  minister  and  the  witnesses  at  the  mar- 
rtnge,  yet  in  tbe  eodesiastical  court  be  sppvars 
b^  a  proctor,  and  lias  sentence  passed  sgsinst 
bim,  witliottt  insisting  on  the  marriage  or  any 
defence.  The  court  of  Exchequer  in  Ireland 
received  this  sentence  as  conclusive  sgaiust  tlie 
marriage  with  Porter;  they  conceived  they 
were  bound  to  give  credit  to  the  ecelesisstical 
eourt  The  plaintifi^  in  the  cauM,  knowing  iu 
what  manner  he  had  been  deceived,  that  in 
truth  Porter  ivas  the  husbaud  of  this  woman, 
appealed  to  the  House  of  Lords  in  Eaglaod.. 
The  House  of  L.ords  here  couceived,  as  tbe 
court  of  Exchequer  had  d^ne,  that  the  maiter 
waa  determined  by  a  coiupeteut  jurisdiction ; 
and  vet  yoiw  lordships  see  there  was  fraud  upon 
the  face  of  the  proceedings,  if  it  hsd  been  com- 
potent  to  tbe  Court  to  have  entored  into  tbst 
cofisiderstion :  but  the  House  of  Lords  here 
oonoeived  the  matter  at  an  end  whilst  the  sen- 
tones  remained  in  force,  and  the  decree  of  the 
court  of  Exchequer  was  affirmed.  Upon  the 
pleading  thia  sentence,  the  court  of  Exchequer 
m  tiie  first  instance,  the  House  of  Lords  in  the 
last,  proceeded  to  determine  the  matter.  It  is 
so  taken  notice  of  hy  air  Jolin  Strange,  in  a 
case  1  shsll  presently  mention.  It  is  taken  no- 
tice of  by  a  very  lalwrious  compiler  of  the 
L-*.  Mr.  Viner:  under  his  title  of  Marriage, 
he  mentions  tbe  ground  of  the  determinstion 
thus:— the  legality  of  msrrtage  aball  never  be 
agitated  in  equity,  especially  after  sentence  in 
the  spiritusi  court  in  a  cause  of  jsctitation  of 
marriage,  although  the  proceedings  in  the 
spiritual  court  were  only  faint  sud  collusive. 

My  kmls,  I  tske  this  to  be  a  case  of  the 
greatest  authority,  a  decision  of  the  House  of 
Peers  in  this  country,  snd  upon  a  point  of  jacti- 
tation of  marriage,  a  scuteoce  of  the  ssrae  na- 
ture with  the  present  before  your  lordships. 

I  shall  beg  leave  to  trouble  your  lurdshipo 
with  a  case  or  two  more  upon  the  subject, 
which  are  of  more  modem  times :  one  is  re- 
porteil  hy  sir  John  Strange  io  the  Kccoml  part 
of  his  Ileports,  960,  uiuler  the  name  of  Clews 
and  Bathurst.  Tbe  action  was  f(»r  maliciously 
procuring  the  phiiiitiff's  wife  to  exhibit  srticies 
of  the  peace  agaiusi  him,  and  Igr  living  with 
her  in  adultery :  the  plaintiff  proveil  the  mar- 
riage by  the  parson  and  a  wonnan,  and  also  a 
esTisummatMNi ;  to  encounter  which,  the  defen- 
dant produced  aseiltenceof  the  coo»islory  court 
of  London,  in  a  cause  of  jsctitation  of  marriage 
brougllt  hy  the  woman  against  the  plaintiff, 
w  herein  bhe  was  declareil  free  from  sll  contract, 
and  peqietual  silence  imposed  upon  the  plsin- 
tiff ;  which  sentence  was  {irooouoced  since  tlie 
issue  hail  been  joined  in  the  cause ;  and  the 
chief  justice  ruled  this  to  be  conclusive  evi- 
dence till  reversed  by  appeal,  and  tlie  plaintiff 
was  nun-suited.  Your  lordships  find  here  was 
tightly  brought,  clear  proof  of  tbo 
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marria^  made  tt  Ibe  trial  by  the  witn 
fMrseDt,  DO  doubt  of  Ifae  faot^bat  the  prodiielioB 
of  a  seoienc«  in  tbe  ecdesiaatical  oooit  ia  dis- 
nffiriDance  of  that  marriage;  a  aenieoce  of 
JBCtilRtion.  Tbe  chief  joMtioe  who  tried  tbf 
cause  oauaidered  Ihe  buiinets  as  ooocltiJed ; 
Ihit  it  was  of  DO  coosequence  when  the  deciisioD 
was  maile  ;  if  the  iDomeDi  before  tbe  trial,  it 
wm  enouffb,  being  by  a  court  haTiiiif  tbe 
proper  ana  the  sole  jurisdiction  of  the  matter, 
and  whose  opinion  must  be  decisive;  and 
therefore,  though  tbe  cause  had  been  brun^lit 
betore  any  suit  instituipd  in  tbe  ecdesiaatical 
court,  thotigli  there  was  do  doubt  of  tbe  foun- 
dation for  that  cause,  yet  the  seutenoe  ia  per- 
mitted to  hare  effect,  and  to  noa-aoit  that  plain* 
tiff  who  had  been  injured  in  the  Banner  tbe 
case  steles. 

My  lords,  there  was  loo,  -ait  the  sameaittHiiKt, 
another  caae  irhich  is  reported  in  tbe  foNewisff 
pagebv  air  John  Strange,  of  Da  Coata  aM 
ViMa  iieat,  which  waa  an  aoHon  opoo  a  coq- 
traet  of  marriage,  per  verha  dtfutur^  brouffht 
by  the  |{«otleinan  against  the  laily,  who  plealed 
the  usual  |ilea  nw%  oithmpsit.  When  Ibe  idaM- 
tiff  bad  opened  his  case,  tbe  defendant  offered 
io  evidence  a  sentence  of  the  8|iirilual  court  in 
a  eause  of  contract,  where  ibe  judge  bad  pro- 
nouBoed  against  the  suit  for  a  solemmBation  in 
the  faee  of  the  church,  and  declared  Mrs.  ViHa 
Keal  free  from  all  contract :  and  tbe  chief  juo- 
tice  held  this  to  he  proper  nnd  conolusire  evi- 
dence ;  that  it  was  a  cause  witbia  their  juris- 
diction ;  that  the  nat4ire  of  the  contract  was 
properly  examinable  by  them ;  and  therefore, 
as  a  point  determined,  ne  non-suited  the  plaiir- 
tiff  in  that  cause,  though  the  plaintiff  there 
opened,  and  was  ready  to  have  proved,  the  CmH 
of  tbe  marriage  before  Ihe  court ;  but  the  sen- 
tence havincT  inter|>osed,  the  court  conceived 
they  were  to  pay  that  credit  which  every  court 
betore  had  done  in  Westminster-Halt,  which 
all  judges  in  every  ai^e  had  done  to  the  ecde- 
siasticai  jurisdiction  in  cases  within  their  juris- 
diction; and  fluilitii;  himself  concluded  by 
that,  defeated  tbe  plaintiff  of  the  effect  of  tbis 
suit.  My  lords,  it  wns  in  this  case  that  the 
cane  of  Hatfield  and  Hatfield  was' quoted  as  an 
authority. 

My  lords,  these  are  cases  upon  the  very 
points  of  marriage,  aod  many  of  them  your 
lordships  find  upon  the  effect  and  force  and  con- 
clusion of  a  sentence  siraihir  to  that  now  under 
consideration,  that  of  a  jactitatitui  cause.  My 
lonls,  this  has  been  more  recently  and  within 
aar  own  memory  understootl  to  be  law,  recog- 
nized to  be  law,  and  decided  accordingly.  It 
iM  not  long  ago  since  an  action  was  brought 
against  the  honourable  Mr.  Thomas  Hervey, 
by  a  tradesman,  to  recoiver  a  debt  for  neces- 
saries found  for  his  wife.  On  that  trial  the 
marriago  was  proved  to  the  satisfaction  of  the 
jury,  and  the  defendant  found  liable  to  pay  for 
those  necessaries.  Mr.  Hervey  instituted  a 
auit,  in  the  consistory  court  of  the  bishop  of 
London,  of 'jactitation,  and  he  was  declared 
free  from  all  espousals  aad  aaotracti  of  mar- 
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riafs  vritb  Iha  lady.  Duriag  die  ^mitiDHaaea 
of  this  aenteace,  tbougb  appodad  Irom,  another 
creditor  brought  an  action  agaiDSt  Mr.  Harvey, 
aod  had  to  produce  in  avidMice  the  saaoa  srit- 
nesses  who  had  proved  tba  oase  of  the  other 
creditor  before  any  sentaaca  baddiaeB  obtaiaad, 
aad  had  aacceeded ;  but  the  learned  ohiaf  jus^ 
lice  who  tried  that  cause,  conceived  it  was  ast 
then  open  to  axaasiaatioo  ;  that  though,  in  tba 
lirst  instance,  when  tbe  oaasa  of  tbe  fofst  cradi- 
tor  came  to  be  discussed,  tbene  was  no  senlenoa 
in  the  eodesiastical  court,  aod  of  necessity  tba 
qourt  of  oommon  law  most  decide  upoo  tba 
aaarriage;  but  there  had  than  interrened  a 
sentence  hp  Ibe  acatesiasticd  oouvt,  which, 
whilst  io  force,  was  oondusive ;  and  of  couraa 
dismissed  -the  plaintiff's  claim ;  aad  the  inteiil 
af  that  appeal  was  to  suspsod  and  ravaraetbal 
seatonce  $  yet  wMIe  It  stood  unreveiaed  it  waa 
oooelusave,  tbe  foot  of  marriage  was  opea  to  aa 
OBamioalimi  ia  any  aooft  whatsoever.  This  ia 
only  an  affirmaaca  afaba  pvinoiples  of  tbe  law, 
and  tbe  denBtriaa  found  ia  tbe  daterminaiiona  af 
a  thousand  cases  which  the  books  furnish.  • 

My  lords,  it  is  not  peeuUar  to  4he  case  of 
mamage;  it  is  the  aaaae  in  ptber  iasiaDcea 
where  the  ecoiesiastioal  coofts  have  tbe  joria-  - 
diction  ;  it  is  so  in  tbe  probate  of  wills,  it  is  sa 
io  the  graating  of  -leltars  of  admuiistration :  ii 
a  will  is  forged,  if  a  witt  is  fraudaleatly  ob« 
tallied  of  a  nersonal  estate,  af  which  the  Ec« 
desiastical  Court  has  tbe  jurisdiotioo  ;  if  that 
court  has  granted  a  probate,  it  is  not  opeo  to 
a  eoiirt  of  oommon  law,  it  is  oat  opeo  to  a 
court  of  equity,  to  eoter  ioto  the  fraud  mada 
use  of  in  obtamiog  the  wiH,  ar  to  4be  foi^ry 
committed  upon  a  testator.  I  sliall  refor  your 
kirdsliips  to  a  ease  or  4wo  upon  that  head :  thai 
of  Noel  aad  Wells,  in  first  Leviaz's  Reporta 
SSli,  in  the  19tb  of  king  Cbarles  the  second  : 
it  was  an  action  brought  by  Ihe  executrix  of 
the  husband,  and  upoo  tbe  trial  the  plaintiff 
produced  the  probate  of  -the  will  in  evidence. 
The  defendant  insisted  the  will  was  forged ; 
aad  the  chief  justice  tiefore  whom  it  was  tried 
was  of  opinion,  he  could  not  give  such  evidenee 
directly  against  the  seal  of  Itc  ordinary,  in  any 
things  within  bis  jurisdictioo :  upoo  vrbicb  a 
case  was  nsade  for  the  obinion  of  tlie  coort^ 
and  a  verdict  was  for  the  |Aaintiff,  and  the  coui^ 
held  that  the  chief  justice  at  the  trial  had  dona 
right  in  rejecting  4he  evidence  of  the  forgery, 
that  no  such  evidence  ought  to  be  given  til! 
tbe  probate  was  repealeil :  they  migbt  indeed, 
by  proving  the  seal  of  the  ordinary  forged, 
have  relief;  but  if  the  seal  of  the  ordmary  was 
genuine,  then  whatever  forgery  in*  fraud  was 
committed,  it  waa  not  o|ien  to  the  examination 
ol'  a  common-law  court. 

My  lords,  the  same  doctrine  is  to  be  found 
in  the  case  of  Bransby  and  Kerrick  aod  others, 
which  was  determiued  by  tlie  House  of  Lo.rds. 
it  was  stated  in  that  case,  that  one  Robert 
Bransby,  the  complainant's  son,  being  intitied 
to  the  reversiou  of  a  freehold  and  copyhold 
estate  expectant  open  the  death  of  tbe  com- 
plaioant,  made  his  will,  by  which  be  gave  all 
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liis  red  ni  fiiwil  etUte  to  Um  dtfiraduH 
Kfirriok,  ftni  nade  bin  Wt  «neator»  wlio 
pro? eti  tlM  will  in  ibe  Bcdciiattictl  Caor^  te 
cooiiDMi  fiMrn :  tftcrfrank,  in  a  eontatt  in  Um 
Bcdeaiaitioal  Court  touching  tba  validitj  of 
llMit  will,  a  aentenoe  waa  fftTen  in  favour  or  the 
will  in  the  year  1716.  Braubr,  tba  father, 
filed  a  bill  in  Chancery,  to  aet  aaida  the  will  for 
liraud  and  impoailion.  Witneaara  were  exa- 
Bined,  and  many  acta  and  eireuoaatanoea  of 
impoailion  were  proted  upon  the  defendant. 
Tbecanaecamotobo  heard  befbre  lord  Mac- 
clesfield, then  chancellor,  npon  tba  14th  of 
Novemb^  1718,  when  bb  lordthip,  atrock 
with  the  monatrooa  fraud  and  iniquity  of  tba 
Iraniaclion,  declared  tba  executor  •nodld  stand 
na  a  trustee  for  tba  next  af  kin.  Upon  appeal, 
the  Houae  of  Lorda  refersed  the  decree,  opoo 
tbo  ground  that  it  waa  not  comnetent  to  a  court 
d*  ^uity  to  examine  into  firaud  and  impoaitiou 
In  a  will  touching  peraonal  eatate;  tiiat  the 
caurt  of  ecdeaiaatical  juriadiction  had  decided 
that  point ;  that  it  waa  do  longer  open  to  dia- 
cuaaion* 

My  lords,  the  same  rules  obtain  with  respect 
to  every  court  of  competent  jorisdictioo,  whe> 
Iher  foreign  or  domestic :  we  give  credit  to  the 
decisions  of  all  foreifp  courts  in  points  within 
il^etr  proper  jurisdictioo,  and  do  not  examine 
into  tne  facts,  but  are  condoded  bv  the  aen- 
lence.  I  will  only  refer  your  lordshipe  to  t 
caae  in  sir  Thomaa  Raymond'a  Reports  47S. 
In  the  war  between  the  butch  and  tne  French 
in  the  time  of  Charles  the  second,  a  ahip  waa 
feixed  by  tbe  French  aa  a  Dutch  ahip,  and 
condemned.  Tbe  ahip  being  in  truth  English, 
Iba  purchaser  under  the  French  condemnation, 
brought  the  ahip  into  Engbmd,  where  the  right 
•wner  seized  ner:  upon  this  an  action  waa 
braught  by  tba  pnrchaaer  under  the  condem- 
Bation.  The  defendant,  the  ortgiaal  owner, 
oAered  to  prove  bis  property,  and  that  the  ship 
waa  never  a  Dutch  shin,  nor  was  liable  to  be 
taken  and  conderooeu  by  tba  French:  but 
what  ssid  tbe  court  P  We  muft  give  credit  to 
tbe  condemnation  of  the  court  in  France ;  we 
are  forced  to  give  credit  to  and  believe  that  tbia 
ahip  was  in  tbe  condition  of  a  Dutch  ship,  and 
aubject  to  a  condemnatioD :  and,  upon  tbo 
ipnound,  that  if  a  court  of  competent  jurisdic- 
tion gives  a  sentence,  all  other  courts  must  be 
bound  by  it,  tbe  Englishman  was  precluded 
from  aasertioff  his  right*  It  was  tbe  same 
upon  a  ease  of  au  insurance,  which  will  occqr 
to  some  of  your  lordships,  where  the  ship  was 
warranted  Swedish,  and  condemned  in  tbe  war 
between  England  and  France:  the  partiea 
were  concluded  from  insisting  that  tbe  ship  is 
any  longer  Swedish  or  a  neutral,  becauae  a 
court  of  competent  jurisdiction  had  decided  the 

*  See  3  Ld.  Kayra.  893.  Carthew  3S.  Rex 
9.  Raiut^,  1  Ld.  Rayui.  S62,  13  Mod.  196. 
Odd  V  V.  Bovill,  3  East  476.  See  alao  that  caae 
cited  io  IS  East  473  ;  and  the  other  cases  upon 
this  subject^  cited  by  Mr.  Hargrave  in  hia 
Treatise.  * 


matter.    Tbe  saoae  law  bolda  in  respect  to  the 
eourta  of  Admiridty :  whether  prise  or  not 

P'se,  bekNiga  to  tbe  Court   of^  Admiralty  | 
iadieiioa  m  that  court  decides  upon  the  sub- 
ject ;  though  they  have  given  a  wrong  deci- 
*    I,  though  the  fads  did  not  warrant  it,  though 


tbe  judge  baa  done  it  corruntly,  yet  it  is  a  sen- 
tence which  the  oommoo-law  courts  must  be 
bound  by,  wherever  it  comes  in  KttgiUion  here : 
and  I  have  known^  in  point  of  experience,  in  an 
action  of  treapass  brought  here  for  aeising  a 
ahip,  where  it  has  been  befbre  a  Court  of  Ad- 
miralty and  received  a  decision,  that  the  court 
of  comoMm  law  no  km^  entertaina  the  cause, 
for  tbe  ouestion  of  pnse  or  not  pnse  is  pecu- 
liarly belonging  to  tbe  admiralty  jurisdiction, 
and  yon  give  faith  and  credit  to  that  jurisdic« 
tHNi.  I  migfat  refer  your  lordships  too  (but 
tbe  caaes  are  innumerable  upon  the  aubiect)  to 
tbat  of  Bnrrougha  and  Jamineau,  in  Strange, 
S38,  which  waa  upon  a  bill  of  exchange,  wberei 
by  •  peeuUar  Iscal  cuatom  within  liBghom, 
it  ia  competent  to  tbe  acceptor  of  a  bill,  by  a 
judgment  of  tbe  court,  to  have  his  acceptance 
aannllad.  if  the  drawer  becomea  bankrupt  be- 
fbre tbe  bill  be  payable.  There  is  no  such  law 
ia  tbia  country ;  yet,  giving  credit  to  the  sen- 
tence of  tbat  court,  the  Court  of  Chancery  here 
would  not  send  it  to  a  trial  at  law,  but  deter- 
mined upon  the  point,  that  the  aentenoe  in  tbat 
court  waa  decisive  upon  the  subject,  it  being  a 
matter  withm  their  juriadiction. 

My  hirds,  in  almoat  every  caae  where  judg- 
ment, or  records  of  other  courts  hsve  beoi  tbe 
sul;^  of  discussion,  tbe  sentences  of  the  Eo- 
oieaiaatical  Court  have  always  been  cited  and 
argued  from  aa  conduaive  upon  the  sul^ect  of 
dispute,  and  the  courto  have  uniformly  adopted 
thoae  caaes  as  law ;  but  the  attempt  has  ever 
been  to  distinguisb  caaea  immediate!?  before 
the  court'from  thoae  determined  by  tbe  ecde- 
aiaatical juriadictioo.  Your  lordships  will  find 
much  of  that  in  the  caae  of  Philipa  and  Bory» 
in  Skinner,  468. 

My  kmla,  there  waa  a  very  late  case  deter- 
mined in  tbe  court  of  Common  Pleas,  and 
which  is  now  got  into  print,  reported  bv  Mr. 
Serjeant  Wilaon,  which  is  Biddulpb  and  Atber. 
It  arose  upon  a  question  of  claim  by  the  duke 
of  NorfolK  to  all  wreck  within  tbe  rape  of 
Bramber,  in  Sussex,  which  waa  proved  by 
many  records :  it  was  a  question  whether  those 
records  were  admissible,  or,  if  admissible,  were 
condusive  evidence.  The  counsel  who  argued 
in  favour  of  those  records  and  the  concluskHi 
which  waa  to  arise  from  them,  compared  them 
to  tbe  case  of  ecclesiastical  sentences,  and 
would  gladly  have  brought  those  records  with- 
in tbst  rule.  Tbe  Court  in  that  case  acknow* 
lodged  the  argument  proper  with  respect  to  tbo 
Ecdesiastioal  Courts.  Tbe  Court  admitted 
tbat  the  sentence  of  an  Ecclesiastical  Court,  ia 
a  matter  whereof  tbej^  have  tbe  aole  cogai- 
saoce,  b  condusive  evidence,  and  parole  evi- 
dence aball  never  be  received.  My  lords,  there 
ia  a  inanuscript  note  in  being  of  what  the 
judgea  pariicularJy  said  %  and  1  find  it  waf 
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-died,  Mt  one  of  the  inetaiices  where  Uie  sen- 
lence  was  conclusive,  by  the  learned  chief  jus- 
tice who  then  preside*!  in  the  Court:  he  Kays, 
if-ihere  is  a  sentence  in  an  Ecclesiastical  Coprt 
declarinif  a  marriage — for  instance,  if  it  could 
be  proved  by  a  hundred  witnesses  that  tlie 
parlies  were  never  within  500  miles  of  each 
otheTi  that  evidence  is  not  to  be  received,  but 
Uie  judgment  of  the  Ecclesiastical  Court  is 
couciusive  upon  the  point  In  many  of  the 
cases  I  have  cited  to  your  lordships,  the  ques- 
tion came  directly  before  the  Court,  and  re- 
ceived a  solemn  discuiision:  iu  some  the  doc- 
trine has  been  recognized  ;  in  none,  nor  in  any 
case  that  1  know  of,  has  it  ever  been  doubted. 
My  lords,  though  the  cases  respect  civil  suitK, 
1  trust  that  no  real  ground  of  distinction  can  be 
made  betv?een  criminal  and  civil  proceeiUnjs^ : 
in  civil  suits,  courts  go  as  far  as  possible  to  re- 
lieve claims  fouuded  in  equity  and  justice ;  in 
criminal  cases,  the  leaning  is  always  to  the 
defendants ;  and  therefore  I  should  conceive 
such  evidence  stronger,  in  a  criminal  prosecu- 
tion, in  favour  of  innocence. 

My  lords,  I  will  take  the  liberty,  however, 
af  reminding  your  lordships  of  two  or  three 
cases  iu  criminal  law,  where  the  same  doctrine 
has  been  established,  and  the  acts  of  the  Ec- 
clesiastical Court  deemed  conclusive  upon  the 
subject,  until  reversed  by  appeal.     My  lords, 
in  the  Ist  volume  of  sir  John  Strange's  Re- 
ports, 481,*  your  lordships  will  find  a  case  that 
happened  at  the  Old  Bailey   in    the   8ih   of 
George  the  1st ;  it  was  an  indictment  for  forg 
ing  a  will  of  a  personal  estate.     On  the  trial, 
the  forirery  was  proved  ;    but  the  defendant 
prodocing  a  probate,  that  was  held  to  be  con 
elusive  evidence  in  support  of  the  will,  ami  the 
def^dant  was  acquitted.    This  your  lordidiips 
see  was  a  prosecution  for  a  very  serious  ofieiice 
indeed  ;  n  prosecution  for  the  forifery  of  a  will: 
the  forirery  is  stated  to  have  been   actually 
proved  at- the  trial,  but  upon  the  production  ai' 
a  probate  from  the  Ecclesiastical  Court,  uhose 
decisions  are  final  and  conclusive  upon  sitcii 
subjects,  the  defendant  was  acquitted,  and  the 
evidence  of  the  forgery  rejectetl.     It  ought  not 
to  have  been  received,  if  that  circumstance  of 
the  probate  had  been  discovered  sooner  to  the 
Court;  hut  the  defendant,  perhaps  conceiving 
that  tiiere  could  l>e  no  evidence  to  affect  him 
with  the  guilt  of  forgery,  withheld  the  probate; 
whatever  might  be  the  reason,  it  is  immaterial, 
be  produced  it  in  time  to  save  himself;  for  you 
roust   receive  a  probate  in  the  Ecclesiastical 

*  This  was  the  case  of  the  King  and  Vin- 
cent, as  10  which,  see  the  remarks  which  were 
made  in  the  arguments  on  the  part  of  the  pro- 
secution in  the  case  before  us.  See,  too,  Easl*s 
PI.  Cr.  ch.  19,  6.  43,  the  various  cases  stated 
by  Mr.  llargrave  in  his  learned  Discourse  al- 
ready mentionetl,  and  the  reasons  for  the  appel- 
lants in  Bouchicr  and  others  v.  Taylor.  These 
reasons  were  written  by  A^f.  Hargrave,  and 
such  of  them  as  relate  to  the  matter  before  us, 
are  inserted  in  that  trettiae. 
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,  Court  against  the  testimony  of  ten  thousand 
witnesses. 

Your  lordships  will  find  the  same  doctrine  id 
the  same  book,  1st  sir  John  Strange's  Report*, 
in  the  case  of  King  and  Rol»erts,  where  that 
defendant  exhibited  a  will  in  Doctors  Com- 
mons, as  executor,  and  demanded  pmbate; 
aAer  long  contest,  it  was  determined  in  favoor 
of  the  plaintiff;  and  upon  an  appeal  to  th« 
Delegates,  this  sentence  was  confirmeil  \  after 
the  sentence,  the  parties  who  had  brought  it 
about  fell  out  amongst  themselves,  and  disco- 
i^ercd  that  the  will  which  had  been  proved  was 
a  forgery.  The  manner  of  giving  relief  was  to 
grant  a  commission  of  review ;  but  the  |>erson 
who  had  b'een  disappointed  and  injured  by  this 
forgery,  also  preferred  a  bill  of  indictment 
against  the  persons  concerned  in  the  act  of 
forgery.  The  chief  justice  refused  to  try  the 
cause  whilst  the  sentence  was  in  force,  but  in- 
sisted that  it  should  stand  off  till  the  sentence 
was  laid  out  of  the  case  by  the  decision  of  the 
commissioners  under  that  commission^  of  re* 
view.  My  lords,  in  this  your  lordships  find 
the  doctrine  recognized  in  the  strongest  manner* 

The  next  case,  which  came  before  the  court 
of  Kiug's-bench,  is  the  King  and  Oardell.*    It 
was  an  indictment  prosecuted  by  Mr.  Craw« 
ford,  a  fellow-commoner  of  Queen*s  colle^, 
for  assault  upon  Iiim.    At  the  trial  of  the  to* 
dictment,  the  defendant,  who  had  acted  by  the 
orders  of  the  college,  produced  the  acts  of  the 
college  by  which  Mr.  Crawford  was  expelled. 
He  came  iuto  the  garden  of  the  college  after- 
wards with  an  intent  to  take  possession  of  hif 
rooms,  and  the  officer  of  the  college  took  hold 
of  hidi,  and  conducted  him  out  of  the  limits  of 
the  college ;  and  this  was  the  assault  in  that 
indictment,  and  which  was  in  point  of  law  an  * 
assault;  and  unless  the  defendant  had  a  de- 
fence, or  an  excuse  for  his  acts,  he  must  have 
been  found  guilty.     The  act  of  expulsion  was 
civen  in  eviilenct*.     An  offer  was  iifade  by  Mr. 
Crawford  to  prove  the  invalidity  of  those  acts, 
that  by  the  c(»n$litution  of  this  college  more 
persons  were  necessary  to  concur  in  an  act  of 
expulsion  than  had  been  present  at  that  time, 
and  other  objections  were  made  to  the  validity 
of  those  acts.    The  learned  judge,  before  whom 
that  cause  came  tp  be  tried,  conceived  himself 
conclu<led  upon  this  subject ;  that  as  the  col- 
lege had  the  sole  jurisdiction  of  the  cause,  their 
decision  was  conclusive  upon  him ;   and  it  did 
not  signify  upon  what  grounds  they  had  gone, 
for  the  efilect  of  their  judgment  was  an  excuse 
of  the  defendant,  and  so  long  as  it  remained 
unimpeaclied,  and   unreverse  in  the  proper 
course,  there  could  be  no  doubt  but  it  furnished 
protection  to  the  defendant,  or  to  speak  more 
properly,  a  defence  ae'ainst  this  indictment. 
This   doctrine   not  bemg  satisfactory  to  the 
gentleman,  he  brought  the  business  before  the 
court  of  King's- bench  ;  and  that  Court  were 
unanimoQsly  of  opinion,  that  the  Court  had 

•  See  the  Case  of  CoUett  e.  lord  Keith,  ft 
East,  360. 
SD 
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4one  riifht  at  Ike  trial  ol'tlie  eaoiie  to  nJMl  all  I 
mdmce  udod  the  gmuod  of  these  acta  ol'  ex- 
pulfioo  ;  that  the  acts  themselves,  beiDir  withio 
the  jurisdictioo  of  the  oolle{re«  were  snfficteDt 
Ibr  the  defendaot  to  avail  hioiself  of ;  and  that 
h  was  not  competent  to  flH>  |>rosecuior  of  that 
indictment  to  shew  to  the  Court  that  these 
wwre  not  reinilAriy  or  orderly  done,  or  that  they 
mre  invalid  in  any  re«|iect  whaisoever.  My 
lards,  in  that  case  the  |(eoeral  doctrine  was  re- 
aopiized,  that  in  all  couru  ot  ctimpetent  juris- 
dictioo their  acts,  however  wrong  ihey  are,  ^et 
while  they  remain  in  force,  are  conclusive 
uon  every  otiier  court :  the  cases  of  eccle- 
•nstical  sentences,  and  many  othera,  were  then 
Mentioned. 

1  mii^t  refer  y oor  lordships'  memory  to  the 
CMes  in  Exchequer  sciiures,  where  condeoma- 
tfoos  are  given  constantly  without  a  defence 
aloioat,  and  yet  all  other  coorta  are  concluded 
by  them.  It  has  heen  thought  so  extremely 
■m  a  iloctrine,  that  judges  have  wiahed  lor 
l|w  liberty  of  examining  into  the  fact,  and  to 
bave  the  matter  fully  diaeiitsed  in  the  courts ; 
yet  when  the  matter  came  to  be  fully  argued, 
the  result  has  ever  been,  that  the  judgment  has 
been  found  conclusive  upon  all  other  courts 
whatever. 

•  My  lords,  under  these  antbodtiea  for  a  soc- 
ecasion  of  ages,  1  confidently  rest  that  yoar 
Inrdsfaips  win,  in  the  present  cause,  conceive 
Ibe  sentence  of  the  Ecclesiastical  Court  now 
pfoduced,  in  a  case  clearly  within  their  juria- 
dictioa,  bi  a  one  in  which  they  baTc  the  sole 
jurisdiction,  to  bt  oondnsive ;  no  courts  what- 
iffer  have  a  direct  cognizance  of  marriage  hut 
tbn  Boclcaiastical  Court.  Suppoae  a  person 
Without  any  grounds  whatever  claima  a  mar- 
riage ;  it  may  be  hishly  ii^jurioiia  to  the  lady ; 
abe  has  bo  rraMdy  hot  by  resorting  to  an  ec- 
^katastical  cmirt,  because  there  la  no  other 
court  that  ^an  bring  the  matter  immediately 
and  directly  In  qneation :  if  a  woman  separate 
from  her  lawful  husband,  what  court  is  there 
to  compel  her  to  cohabit  with  him  but  the  oen- 
anre  of  the  Eccleaiastical  Court?  It  is  that 
Ibrum  which  the  constitution  of  this  country 
baa  intruated  with  the  decision  of  the  legality 


Aa  there  are  not  to  be  found,  in  oommon- 
Iftw  or  ecclesiastical  courts,  any  decision  con- 
tiary  to  those  I  have,  with  crest  deference,  al- 
raady  aubmitted  to  your  kirdsbips'  considera- 
tion, 1  trust  your  lordships  will  give  that  de- 
termination upon  the  vahdity  and  effect  of  this 
sentence,  which  courts  of  law  have  ever  done, 
when  a  sentence  of  the  same  kind  has  hem  a 
matter  of  discussion. 

Mr.  Mansfield  [now  (1813)  Lord  Ch.  Just, 
of  C.  B.].  My  lords;  1  am  alao  to  trouble 
your  lordships  in  support  of  that  sentence, 
which  has  been  offered  to  you  as  conclusive 
upon  the  present  occasion.  The  sentence  hav- 
ing been  read  to  your  lordships,  you  are  now 
apprizedof  the  contents  of  it.  The  proceedings 
IB  the  Eccleaiastical  Court^  of  which  the  bomb 


lady  at  the  bar  hopea  to  at  ail  herself,  begin,  aa 
vour  lordships  have  heard,  by  a  complaint  on 
her  part,  that  Mr.  Hervey  did,  before  that  aait 
was  commenced,  improperly  and  without 
greund  lay  claim  to  her  as  bia  wife ;  in  other 
words,  in  the  language  used  in  that  court,  thai 
he  did  jactitate  tbat  the  lady  waa  bis  wife. 
The  aoit  being  thua  begun,  the  next  proccad* 
ing  in  it  b  in  the  eommon  way,  where  a  person 
thus  called  upon  means  to  insist  upon  a  nsar- 
riage.  The  defendant  in  the  suit  admits  tbat 
he  did  claim  the  lady  as  his  wife,  and  contends 
that  he  had  a  rigtit  to  do  so,  because  ha  waa 
lawfully  married  to  her.  Such  being  bia  aUe- 
gatiou,  her  ladyship's  snswer  to  it  is,  that  there 
is  no  fonndstioo  for  his  claim  ;  that  aha  ia  not, 
that  she  never  was  his  wife ;  and  she  states  in 
the  allegations  made  by  her,  which  your  lord- 
ships have  heard,  a  great  variety  of  particulara 
during  a  very  long  period  of  her  life,  ia  which 
in  the  moat  pul>lic  ouinner,  and  upon  the  moat 
important  occaaiooa,  she  wss  universally  re- 
puted, received,  and  acted  aa  a  aingle  wonMn. 
Afier  this  allegatioo  of  bera,  the  next  proceed-* 
ing  waa  to  examine  a  great  variety  of  wit- 
nesses,  upon  the  result  of  whose  testimony  ioU 
Iowa  that  which  ia  the  important  |uirt  of  the 
boahieaa,  tbat  is,  the  sentence  of  the  ecclestaa* 
tical  judge ;  which  sentence  pronounces  in  the 
soma  way  in  this  as  in  all  other  si>iu,  where 
two  partten  litigste  a  marriage  dstmed  on  one 
side  and  dsoiMl  on  the  other— tbat  these  two 
partiaa  were  free  from'  any  laatrimoBial  coo- 
trael.  If  that  sentence  is  lo  have  tlie  forca 
whieb,  as  it  is  apprehended  by  thoae  who  sit 
OB  this  side  of  the  bar.  by  law  it  must  have,  it 
will  of  course  follow,  that  thia  indictment  most 
fall  ta  the  ground ;  beeatise  the  sole  foundation 
of  the  criminal  charge  ia  the  supposed  mar- 
riage with  Mr.  Hervey,  which  this  sentence, 
if  concltnive,  must  unanswerably  prove  never 
to  have  existed.  It  must,  we  submit  to  your 
lordships,  follow  as  a  consequence,  that  tl;is  ia 
the  proper  place  and  point  t»f  time  to  atop :  it 
would  be  to  no  purpose  for  your  lordslups  to  sit 
here  to  hears  long  story,  tne  object  of  which, 
when  the  sentence  was  conclusive,  would  only 
be  to  give  pain  to  one  whoae  aufferinga  bo  ona 
would  wiah  to  encreaae,  and  at  laat,  after  it  bad 
been  heard,  bo  poasible  good  effect  could  fol- 
low from  it.  As  evidence  ought  not  to  be  beard, 
if  thia  sentence  m  coBcliisive,  because  it  wouM 
be  hearing  that  which  could  have  no  intcntioa, 
BO  weight,  BO  consequence;  so  it  would  ba 
nugatory  to  state  it,  sod  every  body  nould  wiah 
to  decline  the  hearing  it  for  the  reasons  to 
which  I  alluded;  and  1  am  perailaded,  n(»t  only 
for  the  aake  of  the  noUe  lady  at  the  bar,  but 
for  the  sake  of  preserving  that  ^hich  every 
one  will  always  think  of  great  importance,  that 
ia,  uniformity  in  legal  decisions  and  judicatures, 
that  this  sentence  must  upon  \\m  occasion,  as 
I  believe  on  every  one  hss  been  in  which  any 
such  sentence  lias  ever  been  pro«luced  in  a 
court,  be  deemed  decisive  and  unanbwerable. 

My  lords,  that  it  onght  to  be  so  upon  thia 
occasioBi  I  will  first  aadaafour  to  shew  to  your 
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lordibi|M  by  consideriD^  the  nttore  of  Ifaat  act 
of  pftriiament  upon  vrhicb  tbe  present  prose- 
ctttioo  is  founded,  and  tbe  6tate  of  tbe  law  be- 
fore that  act  of  parliament  was  noade. 

My  lords,  the  act  of  parliament  creates  no 
■ew  ofieoce ;  it  pnnishes  notbinfj^  but  what  was 
wunisbab|e  before,  a  second  marriage  while  a 
nmner  existed:  taking  a  second  husband  or 
wife  while  there  was  a  former  in  being,  was 
undoubtedly  an  offence  long  before  this  statute 
«f  king  James  the  first ;  indeed  as  long  as  the 
•edesiastical  constitutioD  of  this  Country  has 
subsisted.  This  act  of  parliament  makes  no 
other  alteration  in  the  law,  but  as  it  subjects 
persons  committing  this  offence  to  temporal 
prosecution  and  punishment ;  before  this  act, 
•oeh  an  oflleooe  could  only  be  the  ol^t  of  ec- 
clesiastical censure  and  punbhment :  but,  my 
lords,  tbe  makers  of  this  statute  ne?er  dreamt, 
that  they  were  in  any  respect  altering  the  ec* 
destastical  constitution  of  this  kingdom ;  that 
they  were  in  any  instance  invading  or  breaking 
in  upon  the  rights  of  the  ecclesiastical  courts: 
DO  such  thing  is  to  be  found  in  the  statute ; 
nothing  is  to  be  collected  from  that.  Indeed, 
if  you  might  collect  from  the  preamble  to  the 
act  of  parliament,  it  will  appMr  to  everyone 
who  reads  it,  that  it  was  not  in  tbe  imagination 
of  those  who  framed  thn  law,  that  a  second 
marriage  could  be  made  tbe  object  of  punish- 
ment, wliere  there  had  been  a  sentence  which 
Srevented  a  supposed  fbrmer  marriage  being 
inding  onon  the  parties.  When  I  say  that,  I 
allude  to  the  ejtooeptioos  in  the  act,  which  make 
■o  part  of  your  lordships'  present  considera- 
tion. But  besides  that,  the  preamble  of  the 
act  tells  your  tordshi^  what  it  was  that  the 
nakers  of  it  had  in  view :  the  preamble  tells 
your  lordidiips,  that  divers  evil-dispoaed  jper- 
aons  being  married,  run  out  of  one  coooty  into 
another,  or  into  phicea  where  they  are  not 
known,  and  there  oecome  to  be  married,  hav- 
ing another  husband  or  wife  living,  to  the  great 
displeasure  of  God,  and  utter  undoing  of  divers 
honest  men's  children  and  others.  Now  it 
never  was  supposed  by  the  makers  of  this  act 
of  parliament,  that  the  persons  desctibed  in  the 
preamble  of  it  would  go  through  the  form  and 
oeremony  of  s  trial  and  litigation,  and  obtain  a 
decision  in  tlie  Boclesiastical  Court,  before  such 
second  marrisge  was  to  take  effect,  which  was 
to  be  the  ol>ject  of  this  Isw :  but  it  is  enough 
that  in  this  statute  there  is  not  any  thing  fbat 
tends  to  diminish  or  break  in  upon  the  domi- 
nion of  the  Ecclesiastical  Court;  but  that  the 
statute  lefl  those  courts  and  the  law  relating  to 
them  just  in  the  saoie  situation  as  they  were 
before.  Now  if  this  was  an  offence  before  the 
set,  how  was  it  punishable  T  What  would  have 
been  the  operatwo  of  such  a  sentence  before 
this  Isw  f  iJoquestionably,  a  nersoo  taking  a 
second  husband  or  wife,  the  nrst  being  living, 
might  bare  been  made  the  subject  of  punish* 
sneut  in  the  ecclesiastical  courts.  Let  roe  sup- 
pose a  prosecution  commenced  for  that  purpose 
oy  the  second  husband  or  wife,  the  first  bus- 
km  or  wits  bsasf  litisf :  thsss  who  ilsod 
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near  me,  who  are  much  better  acquainted  with 
the  proceedings  of  the  Ecclesiastical  Court  thau 
myself,  will  tell  your  lordships,  that,  so  long 
as  this  sentence  remains,  the  relstioo  of  bus* 
band  and  wife  could  not  exist,  which  alone 
must  be  the  foundation  of  a  prosecution ;  for 
taking  a  second  husband  upon  this  statute,  the 
act  upon  which  the  whole  proceeding  is  found- 
ed, hating  made  no  alteration  in  the  case,  the 
law  remains  the  same.  It  does  not  follo# 
from  thence,  nor  are  yonr  lordships  to  suppose 
it,  that  such  a  sentence  as  this  wouM  in  the 
Ecclesiastical  Court  have  made  adultery  law* 
fol,  or  have  made  a  marriage  with  a  asceod 
husband  or  wife  a  good  one:  certainly  not ;  biM 
while  the  sentence  subsisted,  it  would  have 
IHTOved,  that  there  was  no  first  marriaffe  at  any 
time  by  any  parties  interested.  Sura  a  sen- 
tsnce  as  this  may  be  undone ;  it  is  a  fundi» 
mental  rule  in  all  matrimonial  causes  in  the 
eoclesisstieal  courts,  that,  in  their  language^ 

*  sententia  contra  matrimonium  non  transibit  io 

*  rem  judicatam.'  The  issue  or  the  Idndred  of 
persons  intitled  to  estates  may  have  a  variety 
of  reasons  for  impeaching  nuurriages.'  As  is 
the  continuing  in  a  second  marrisge*  the  coo* 
tinning  in  adultery,  the  repeating  it  is  only  en 
increase  and  aggrasation  of  sin  where  the  fin^ 
marriage  ought  to  have  prevented  it.  At  eny 
time  there  may  be  a  suit  to  restore  and  set  dip 
a  first  marriage,  which  has  been  endoiie  by  n 
sentence  by  accident,  by  mistake,  bycellusistt. 
or  from  any  other  reason  not  satbfactery.  if 
all  the  evidence  that  coold  have  been  hadre^ 
sjpectinf^  the  marrisge  has  not  been  laid  before 
the  spintual  judge,  any  party  who  has  shy  in* 
terest  may  at  any  time  again  apply  to  that 
court,  again  institute  a  suit,  offer  new  evidence^ 
have  that  which  has  been  already  heard,  bsard 
again,  that  the  marriage,  if  it  did  really  exists 
may  be  established  by  a  Sdulenoe  of  that  court: 
this  is,  1  believe,  clear  law,  and  undoubted  in 
that  judicature.  If  it  is,  tlien  yonr  lordships 
are  not  to  conclude,  that  by  any  sanctioo  which 
you  give  this  sentence,  you  either  authorise 
adultery,  or  give  effect  to  second  msrrisges 
while  first  marriages  subsist;  no,  at  any  tiaM 
that  first  marriage  may  be  established  eotwith^ 
standing  a  sentence  sgainst  it,  when  any 


shall  thmk  fit  in  a  legal  way  in  such  iudicn- 
tures  to  impeach  that  sentence :  but  all  that  is 
contended  for  is,  that  while  that  sentence  rs* 
maifM,  the  matter  is  concluded ;  the  Marriage 
cannot  be  proved  to  exist ;  the  relatioo  of  hue* 
band  and  wife  is  destroyed. 

My  lords,  if  this  which  I  have  oowsob- 
mitted  10  your  lordships  be,  as  I  apprehend  it 
is,  well  founded  in  the  known  practice  and  law 
of  these  courts,  the  consequence  1  trust  will  be| 
that  this  sentence  must  now  liHve  the  effect 
under  a  prosecution  upon  tbe  present  act  of 
parliament,  as  it  would  have  had  in  a  prooo* 
cution  in  the  Ecclesiastical  Ctiort  fir  an  adul* 
tery,  or  a  criuie  against  the  first  marriage.  In 
that  judicature,  the  only  one  which  by  the  laws 
of  thb  country  hae  a  regular  jurisdiction  to 
en^piire  into  SMitrnsgesi  by  a  soteaiB  judgoMnl 
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these  two  parties  are  declared  not  to  be  inar- 
ried  ;  iliak  would  have  l>eeii  au  answer  to  any 
prosecutiob  before  the  statute.  The  statute 
leaves  the  power  of  the  ecclesiastical  courts  ex- 
actly as  it  was  before ;  lea\iii<^  it  so,  a  seiiteQce 
proDouncetl  by  that  court  in  a  cau^e,  in  which 
It  has  clear  jurisdiction,  must  I  apprehend  be 
decisive.  But,  my  lords,  it  is  undoubte<l.  Va- 
rious cases,  which  1  shall  not  trouble  your 
lord«hi|>$  with  the  repetition  of,  have  been  nieo- 
lionetl,  which  prove  that  to  no  pur|)ose  can  this 
noble  lady  at  the  bar  and  Mr.  Hervey  be  con- 
sidered MS  man  and  h  ife,  or  proved  to  be  man 
aod  wife  while  this  sentence  subsists.  No  cod- 
jvifai  duties  can  be  exacted  from  one  to  the 
other ;  was  a  wife  starvint;  in  the  streets,  she 
could  not  in  any  way  oblige  him  to  contribute 
to  her  suppttrt.  IVuilst  such  a  sentence  re- 
mains, the  woman  cannot  be  a  wife  for  any 
beneficial  piir(»ose  resulting  from  matrimony : 
and  it  will  be,  I  believe,  ditficult  to  point  out 
one  for  which  she  can  be  a  wife,  uuless  it  l>e 
lor  the  sing^le  purpose  of  subjecting  her  to  be 

Cuniabed  as  a  felon  for  marr^inj;^  a  second  hus- 
aod.  I  can  hardly  believe  that  any  human 
creature  can  be  found,  who  would  w  isb  that 
the  noble  lady  at  your  bar  should  for  this  pur- 
pose alone,  and  in  this  sioj^le  instance,  be 
deemed  a  wife,  when  she  ean  be  in  no  other. 
But  if  there  be'an^  who  wish  it,  1  am  satisfied 
vour  lordships*  \\  ishes  will  go  along  with  the 
law  as  I  understand  it  to  be,  if  the  law  be  so : 
and  that  it  will  be  very  difficult  to  convince 
your  lordships,  that  she,  who  was  not  a  wife 
for  any  other  purpose,  should  be  deemed  a  wife 
in  order  to  be  subjected  to  criminal  punishment 
Ibr  an  open,  an  avowed,  and  by  her  thought  an 
honourable  marriage  with  a  noble  duke. 
'  lly  lonis,  in  every  instance  in  which  an  issue 
in  the  temporal  courts,  in  the  courts  of  com- 
mon iaw,  is  joined  upon  matrimony,  where  a 
marriage  is  iusisted  upon  on  one  side  and  denied 
on  the  other ;  in  every  instance  of  that  sort  we 
know  the  temporal  courts  decide  not;  they 
fend  to  the  spiritual  courts  to  haye  the  matter 
enquired  into  and  decided  upon;  nothing  is 
more  clear  than  that  rule  of  law.  8o  it  is  in 
cases  of  dower ;  where  dower  is  claimed  by  a 
iridow,  where  it  is  denied  that  she  was  ever 
lawfully  married  to  her  husband,  the  temporal 
court  sajrs,  it  has  no  power  to  encjuire  into  the 
matter,  it  must  refer  it  to  the  spiritual  court ; 
and  the  decision  of  the  bishop  is  final  upon  the 
point  It  is  not  only  in  the  case  of  marriage, 
out  iu  other  cases,  that  the  decision  of  the  £c- 
desiaatical  Court  is  the  only  competent  one, 
and  is  final  and  conclusiye  to  all  purposes :  so 
it  is  upon  questions  of  legitimacy,  where  bas- 
tardy is  alledged  and  denied  ;  the  common-law 
courts  decide  not  the  point ;  they  send  it  to  the 
ecclesiastical  Court:  so  it  is  with  regard  to  the 
probate  of  wills ;  and  no  case  can  be  stronger 
tbau  that  which  was  mentioned  to  your  lord- 
■hips,  where  even  upon  a  criminal  accusation, 
a  cnarge  of  forgery,  an  accusation  resembling 
|he  present,  a  decision  of  the  Ecclesiastical 
(;.QVrt  m  farour  of  %  wjll  vu  Md  to  k  con- 


clusive evidence  tipon  an  indictment  for  forgery, 
and  Uiat  no  proof  could  be  received  of  the  fact 
of  forgery  in  opposition  to  such  a  sentence.  It 
is  not  only  so  in  these  instances  of  the  Ecclesi- 
astical Court ;  there  are  others  with  regard  to 
captures ;  the  decisions  of  the  courts  of  Admi- 
ralty are  in  like  manner  conclusive :  so  the 
court  of  Exchequer,  upon  disputes  concerning 
the  revenue :  there  are  many  other  instances 
which  might  be  pointed  Out  to  your  lord* 
ships,  in  which,  after  the  sentences  of  courts 
having  competent  jurisdiction,  all  other  courts 
are  shut  out  from  enquiry  into  the  matter, 
however  it  might  appear  that  such  seuieuces 
are  not  founded  in  truth.  This  rule  is  so  clear 
and  so  well  known,  that  I  will  trouble  your 
lordships  with  no  particular  cases  or  instances 
in  which  any  such  matter  is  determined  :  but 
there  ane  some  that  have  been  already  men- 
tioned to  your  lordships,  and  one  other  which  I 
shall  add,  to  which  I  shall  beg  your  lord8hi|>s' 
attention  on  account  of  another  view,  which  it  it 
necessary  for  him,  who  would  contend  for  the 
full  force  of  this  sentence,  to  see  this  subject  in. 
My  lords,  it  may  be  said,  something  of  that 
has  lieen  hinted  already ;  much  we  know  has 
been  talked  ont  of  doors,  not  all  1  believe  war- 
ranted  by  the  fact ;  but  of  that  now  we  are 
not  to  judge  or  enquire :  but  it  may  be  said,  ia 
answer  to  these  arguments  giving  the  utmost 
force  to  such  sentences,  let  them  be  final  and 
conclusive  as  they  may,  yet  if  a  sentence  can  be 
shewn  to  be  the  eflfect  oi'  agreennent  and  collu- 
sion, that  it  shall  not  be  fiual,  that  it  shall  not 
have  a  binding  force.  If  those,  who  are  to 
argue  against  the  effect  of  this  sentence^ iu  the 
extent  in  which  it  is  now  endeayoured  to  be 
urged,  should  be  at  liberty  to  say,  that  they 
would  attempt  to  shew  that  this  sentence  now 
in  question  before  your  lordships  was  the  effect 
of  what  is  called  in  the  common-law  courts, 
covin,  or  collusion ;  if  there  was  any  ground, 
as  I  do  roost  firmly  believe  there  is  not,  to  im- 
pute this  sentence  to  any  such  original;  yet 
before  your  lordships,  1  tmst  it  will  appear, 
that  this  is  nqt  the  place  in  which  any  such  col- 
lusion ought  to  be  enquired  into.  Tfaiose  courts, 
which  the  constitution  has  trusted  with  the  in- 
yesti^tion  and  decision  of  matters  relating  to 
marriage,  are  fully  equal  to  the  decision  of  any 
such  collusion ;  they  may  undo  their  sentences 
where  they  appear  to  be  collusive :  and  it  is  not 
to  be  presumed  that  any  collusive  sentences 
would  be  encouraged  in  those  courts.  Indeed 
there  is  one  strong  and  cogent  reason,  why  no 
such  collusive  sentences  sre  to  be  feared  in 
those  courts ;  because,  as  I  before  oliserved  to 
your  lordships,  a  sentence  there,  though  con- 
clusive while  it  stands,  may  at  any  time  be  at- 
tacked or  impeached  by  those  who  find  in  in- 
terest in  so  doing ;  and  if  it  may,  then  it  would 
be  idle  for  persons  to  be  collusiyely  obtaining  a 
sentence,  when  any  relations  that  might  be  af- 
fected by  issue  of  a  second  marnage,  in  short, 
any  person  who  has  an  interest,  might  over* 
turn  and  destroy  it.  This  at  least  is  very  ob^ 
vious  vpop  ti^aeatffttocthfa  ia  now  w%tii  to 
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your  tonlsbips,  and  the  effect  of  it  with  re^rd 
to  the  preseut  prosecution,  that,  if  it  was  to 
stop  the  present  prosecution,  the  utmost  con- 
sequence that  would  follow  from  it  would  be 
this,  that  it  conid  only  prevent  such  prosecu- 
tions hafiog  effect  in  cases  in  which  in  truth 
the  parties,  who  had  to  do  in  the  cause  in  the 
Ecclesiastical  Court,  and   who  obtained  the 
sentence,  were  so  circumstanced,  that  it  would 
not  be  theiuterestof  any  human  creature  to  eo- 
deafour  to  undo  their  work :  and  that  it  is  not 
one  of  that  sort  of  marriages,  such  a  second  mar- 
riage, as  it  was  the  object  of  this  temporal  law, 
the  statute  of  James  the  first,  to  make  the  sub* 
ject  of  punishment.     It  was  made  on  account 
of  temporal  mischiefs  happening,  as  recited  in 
4be  preamble.     Although  it  is  mentioned,  and 
truly  mentioned  in  that  statute,  that  such  se- 
cond marriages  are  to  the  dishonour  of  God, 
and  are  undoubtetUy  high  offences  against  reli- 
gion, and  the  holy  ceremony  of  marriage ;  yet 
iftlKit  had  been  the  only  evil  that  had  been  ap- 
|irehended  or  found  from  such  second  mar- 
riages, it  is  not  to  be  believed,  but  Uiat  the  le- 
gislature of  this  country  would  have  left  such 
marriages  to  have  been  considered,  en(|uired  I 
into,  and  punished  in  those  courts,  in  which  all  . 
other  offences  against  religion  are  very  pro-  I 
perly  only  cognisable  and  punishable,    it  was 
the  teni|Miral  mischief  that  pnHluced  that  law ; 
and  your  lordships  may  easily  judge,  what  ap- 
prehensions of  auy  tem|ioral  mischief  would 
arise  from  such  weight  being  given  to  this 
sentence,  as  is  contended  for  from  prosecu- 
tions being  stopped  by  such  aentencet,  when 
it  is  dear  that  aenteuce  cannot  do  mischief  to 
any  human  creature,  who  does  not  cbuse  tosit 
4k>wn  and  acquiesce  under  it;  for  the  remotest 
issue,  at  the  greatest  distance,  that  can  be  hurt, 
may  commence  a  suit  in  the  spiritual  court, 
and  may  therefore  set  rid  of  this  sentence. 
Give  it  therefore  its  utmost  force,  let  it  weigh 
as  much  as  is  desired  in  the  scale  in  favour  of 
this  lady,  it  would  only  go  to  prevent  a  prose* 
cutioti,  where  the  marriage  umlone  was  of  such 
a  sort,  that  no  human  creature  would  have  an 
interest  to  support  it.    This  I  observe  to  your 
lordshi|M,  supposing  (hat   it    may  be   urged  I 
against  this  sentence,  that  it  will  be  attempted 
to  be  proved  to  be  produced  by  agreement  and 
<:ollusif>n. 

My  lords,  there  are  cases,  one  of  which  has 
been  already  mentioned  to  your  lordships,  tliat 
in  terms  prove  that  that  collusion  is  not  the  sub- 
jei!t  of  iem))oral  enquiry,  (hat  it  ought  to  be 
contined  (o  the  spiritual  courts.  There  are 
other  cases,  which  seem  to  me  in  effect  to  prove 
the  (tame  thing. 

The  case  of  Kenn  has  already  been  men- 
tioned to  your  lordships :  in  that  case  it  was  an 
attempt  by  the  issue  of  that  marriai^e,  where 
there  had  been  a  divorce  between  tlie  parenta 
of  that  issue,  to  establish  the  marriage.  In 
the  divorce  the  sentence  had  proceeded  opoo 
the  parties  not  having  been  of  marriageable 
age,  that  is,  the  man  of  14,  the  woman  of 
1^*,  that  they  had  MfW  cohftUltd  togetbor. 


or  consented  to  the  marriage  after  they  bad  at- 
tained to  marriageable  Vears,  to  the  years  of 
consent,  as  they  are  called.  But  wbo  is  it  at* 
tempts  to  undo  that  marriage  ? — ^Tbe  child  wbo 
was  bom  of  those  parents,  cohabiting  together 
long  aller  they  had  attained  the  age  of  conseoC. 
And  yet  that  issue  was  not  heard  :  no,  the  sen* 
tence  was  held  to  be  conclusive;  asentenca 
proceeding  clearly  upon  a  ground  which  mnat 
be  false ;  stating  that  the  parties  were  not  of 
the  age  of  consent ;  stating  that  they  bad  never 
consented  after  they  had  attained  that  aga ; 
when  it  was  an  undoubted  fact,  indeed  tha 
existence  of  that  issue  which  litigated  it  prored^ 
that  they  must  have  consented  to  the  marriaga 
after  the  age  of  consent. 

The  next  case  that  I  would  suggest  to  yon? 
lordships  is  one  that  has  not  been  mentioned,  * 
but  which  appears  to  roe  to  be  extremely  stroo^ 
to  the  present  purpose.  It  is  the  caia  aC 
Morris  and  Webber,*  in  Moore's  Reports,  Il95w 
The  case,  in  short,  was  this :  two  persons,  ooa 
of  the  name  of  Berry  and  the  other  6f  Wilmot 
Gifford,  had  been  married;  they  had  beea 
married  some  years;  they  had  no  oflRipring;  a 
suit  was  commenced  in  the  spiritual  court  for  a 
divorce ;  a  sentence  was  pronounced,  wbicb  m 
the  words  of  the  book  are  *  propter  vitinm  per- 
*  petoum  et  impotentiam  generationis'  in  tba 
husband.  The  sentence  having  so  proccadad, 
not  long  afterwards  both  these  parties  married 
again,  and  each  by  the  second  marriage  Iia4 
several  chiMren:  soma  years  afterwards  a 
cause  arose,  in  which  it  became  a  question, 
whether  the  issue  by  the  second  marriage  of 
the  hatband  thus  divorced  could  be  legitimataf 
It  was  contended,  that  thoea  subfequent  cbi^ 
dren  by  that  husband  bad  proved,  and  irrefra* 
gably  proved,  that  the  foundation  of  tha  di- 
vorce was  false  ;  that  there  could  not  be  that 
vitium  perpetuum  which  was  made  tbe  ground 
of  the  divorce.  The  common •  la ^  court,  before 
whom  this  question  came,  clearly  held,  that 
that  was  necessarily  proved  by  the  subsequent 
children  which  that  huaband  had  had  ;  but 
still  clear  as  it  was,  that  this  sentence  was 
founded  in  an  apparent  falshood,  yet  it  mntt 
stand :  it  is  the  sentence  of  (hat  court  to  wbicb 
the  constitution  of  the  country  has  entrmted 
the  deciaion  of  such  matters ;  it  ia  not  for  oor 
courts  to  enquire  into  it;  we  should  usurp  a 
jurisfliction  which  does  not  belong  to  us ;  and 
upon  that  ground  it  was  determined,  that  till 
that  sentence  of  divorce  was  undone  in  the  tc* 
clesiastical  court,  it  muat  be  binding  and  con- 
clusive, and  the  issue  of  the  second  marriaga 
must  be  deemed  legitimate. 


MWi 


*  See  vol.  H,  p.  849. 

Voltaire  has  remarked,  that  tbe 
judges  derived  tbeir  conusance  of  matrimonial 
cauaes  from  the  adoption  by  tbe  Romish  chureb 
of  the  marriage  contract  into  the  class  of  sacra* 
meots.  In  matters  of  iosufliciency,  be  ob- 
serves, <*  Desciercsplaidaient ;  despr6tres  ju* 
geaient.  Mais  de  ^uoi  jngeaieni- ils  r— des  ob» 
jeu  qu'tla  davaiiBt  ignoKr*** 
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My  lordt,  oe  dm  oao  well  be  ima^ncd 
■troiiger  than  Ui«m  to  shew,  thai  e?en  aen- 
teooet  fomKM  in  Mippcement,  fbunded  ob  what 
May  be  called  eolliiaioD  of  the  parties,  are  yet 
MMlinflf,  till  they  are  readnded  in  that  court  to 
which  alnoe  the  law  of  EiM(laad  liai  intrusted 
mad  eoofioed  the  consideration  of  such  anatters. 

Another  case,  which  has  already  been  men- 
liMied  lo  yonr  lordships,  is  the  case  of  Hatfield 
•od  Hat&ld,  which  oeenas  to  me  also  to  decide 
ikk  point,  uhl  to  decide  in  terms.  The  case 
Ihm  been  already  fully  ststed  to  yom*  lordshi[is ; 
«I  need  therefore  only  point  out  one  or  two  par- 
tionlars  of  it.  There  was  a  dispute  between  the 
Mr  of  one  Haifield  and  a  woman,  who  claimed 
to  he  the  widow  of  the  father  of  that  heir.  He 
iaeiated  upon  it,  that  she  waa  not  the  wife  of 
Hatfield  his  father,  because  she  hsd  been  mar- 
lied  to  one  Porter.  The  roarriag)B  with  Porter 
waa  profed.  Porter,  who  was  a  party  to  the 
not  ia  the  court  of  ei|iitty,  admitted  it  upon  his 
4tth.  A  release  was  obtained  by  the  hetr  fVom 
that  Porter.  In  order  to  fpet  rid  of  this  release, 
and  thoiii^h  the  fact  of  marriafpe  waw  proved  in 
Iho  cleareat  terms,  the  woman  cemnienred  a 
MNt  for  jactitation  of  marriage  against  Porter 
Im  the  Hpiritual  Court.  A  sentence  upon  his 
aot  apiiearing  was  pronounced  in  that  court 
•gainat  him,  and  that  was  held  in  the  Hovse  of 
Mrds  to  be  coodufeive.  Thone  who  went  be- 
Ibre  your  kirdsbips,  then  sitting  m  judicature, 
■aid,  this  was  a  sentonce  by  s  court  which  had 
the  akme  jurisdiction  of  the  matter,  and,  while 
k  stood.  It  moat  decide.  The  books  that  Uke 
Botice  of  this  ease  expressly  say,  that  the  sen- 
tcMse  was  considered— incMed,  after  the  case 
itated  to  your  lordships  it  could  not  but  be  so 
€giasidered,~as  collusive,  I  think  is  one  of  the 
words  to  he  found  in  the  books ;  and  yet  though 
•ppearing  to  be  a  feigned  and  colfosive  sen- 
tmce,  the  answer  waa,  that  collusion  is  to  be 
judged  ef  alone  in  the  court  where  the  original 
■MUter  arises,  which  has  alone  jurisdiction  upeo 
thtsttliject ;  no  other  court  can  consider  it. 

My  lords,  I  am  aware  that  it  may  be  said  in 
WMwer  to  this  case,  that  this  waa  in  a  caurt  of 
•qoity,  which  had  ao  jurisdictioo  to  enquire 
into  questions  concerning  marriage  in  the  £e- 
desiasticai  Court.  My  lords,  that  ia  no  an- 
swer; for  wherever  a  sentence  founded  in 
•areemeni  between  parties  is  used  to  the  preju- 
dice of  a  third  person,  in  whatever  court  it  is, 
snleas  the  suhfect  be  of  such  a  nature  that  it  is 
cxclusivel)r  confined  to  the  particular  court  in 
which  it  arises,  wherever  sucn  a  sentence  is  at- 
tempted to  be  used  aifainst  a  third  person,  that 
third  person  may  svail  himself  of  the  colloidon 
Qpon  which  it  is  fbundeil :  for  how  is  it,  that  in 
all  common  cases,  where  questions  arise  about 
collusive  seolpocea,  that  the  party  against 
whom  they  sre  used  irets  rid  of  themP  In 
arder  to  do  ihat,  no  proceeding  is  requisite  ia 
the  eourt  in  which  the  sentence  b ;  no ;  the 
petauu  8gain»t  whom  it  is  urged  says.  How- 
aver  that  sentence  may  be  bet  ween*  you  two, 
wha  are  iMrties  to  it,  liowever  it  may  bind  you, 
il  ia  founded  io  agiiftat  kiiraao  yaa  twa^ 


and  it  is  nothing  to  me ;  aa  again^  me  it  it 
void.  Thus  in  the  oommoa  case  of 'executors, 
a  creditor  has  a  right  to  be  paid  out  of  the  ef- 
fects left  by  a  dead  person,  who  ia  debtor :  the 
executor  intending  to  cheat  the  creditor  by  aa 
agreement  with  another  person,  who  ia  no  real 
CKditor,  prevaila  upon  him  to  commence  a  suit, 
and  suffers  judgment  to  pass  at  the  iaatanna  of 
such  a  friend ;  by  which  he  ia  «Mide  the  ori« 
ipnaJ  creditor,  and  the  executor,  as  repreeenta- 
tive,  debtor  to  the  person  so  suing  by  agree- 
ment. The  real  creditor  cannot  pursue  any 
steps  to  undo  the  iudgment :  no ;  he  saya,  by 
way  of  answer,  That  judgment  is  void  against 
me  $  you  two  persons  agreeing  and  colluding 
together  aliall  not  turn  the  forma  of  law  to  my 
prejudice :  and  as  this  may  be  done  in  one  case, 
why  not  in  every  other,  where  a  judgment  or  a 
aeotoiice  founded  upon  collusion  is  uwd  againal 
a  third  person,  who  has  no  way  to  answer  it 
but  by  saying  at  once.  It  is  void  against  me, 
however  it  may  stand  good  between  you  ? 

This,  my  lords,  is  the  way  in  which  all  jodg* 
menta  by  collusion  or  by  covin,  in  my  know- 
ledge, are  anawered  and  got  rid  of.  But  in  the 
caw  of  Hatfield  and  Hatfield,  which  I  last 
aMuded  to,  it  is  anawered,  that  the  Court  of 
Equity,  and  the  Houae  of  Lorda  judging'  aa  a 
court  of  equity,  bad  no  authority  to  enqubre  at 
aH  into  a  matter  depending  in  the  Ecdeaiaeticai 
Court  relating  to  marriage,  because  that  court 
liath  an  exclnaive  jurisdictioo  upon  thesabiect; 
aad  yet  in  that  case  and  ia  thia  there  could  ba 
no  reaaon,  I  aubmit  to  your  lordships,  why,  if 
aa  agreement  of  the  partiea  ooald  be  a  ground 
for  impeaching  a  Judgment,  it  aiight  aot  be  as 
well  dona  hi  that  judicature  as  in  tmsP 

My  lords,  when  I  am  apeaking  of  any  ar- 
gumenta  that  one  may  suppose  to  ba  argcd 
mm  an  attempt  to  prove  ciuloaioa,  there  are 
differences  between  any  such  judgotouta  as  are 
got  rid  of  by  a  third  person,  bmuae  prejn* 
didal  to  him,  and  founded  upon  an  agreemsal 
between  two  partiea  to  a  suit  with  whidi  he  has 
nothing  to  da :  ia  that  the  preaent  case  f  No 
thud  person,  that  haa  an  intereat,  attampto  now 
to  aet  aside  this  judgment :  the  object  hers  is  to 
annul  the  judgment  as  between  the  partiea  to 
that  suit.  In  all  the  cases  that  can  be  referred 
to,  where  queationa  arise  upon  judgments  pass- 
ing by  agreement,  intouded  to  be  levelled 
sgainst  a  third  peraou ;  in  all  such  caaea,  as 
between  the  partiea,  the  judgment  aunds  good. 
The  object  cw  thoee,  who  in  auch  respecia  im- 
peach the  judgment,  is  oierely  to  prevent  its 
having  effect  against  thoae  who  are  atraogeis 
to  it:  but  here  this  judgment,  this  sentenaa 
must,  aa  between  the  parties,  be  totally  undoaa 
and  anuihilated,  or  else  it  decides  the  questioa; 
because  uuless  it  is  undone,  if  it  stonds  good 
between  those  two  partiea  till  properly  iaa* 
peacbed  in  the  EcKleaiastioal  Court,  why  thao 
they  are  aol  huoband  aad  wife :  and  this  cou« 
sideratioo  materially  diatingaiahea  such  a  judg« 
meat  ao  impeached  as  the  preaent  la,  from  the 
cummoa  case  in  which  judgmi-nts  are  to  be  af- 
Ihsiedi   aat  aa  as  ta  hs  STsiriad  lielweau  Iks 
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uartiei,  betwaeo  whom  thej  ftand  good,  but  at 
being  laid  aside  more  properly  than  being 
AFoided,  80  aa  not  to  be-  toroed  to  tbe  pre- 
jodice  of  a  third  peraon,  who  is  not  a  party  to 
them. 

Hy  lords,  aoolher  distinotion  whioh  I  ba?e 
before  suggested  to  your  lordships,  which  I  re- 
mind your  lordships  of,  as  upon  the  present 
head  of  the  arguments  1  am  suggesting  to  your 
lordships,  there  is  this  diflerence. between  aU  the 
cases  that  can  be  brought  before  your  lordships 
Qoon  the  head  of  collusion  or  agreement ;  m 
au  those  cases,  io  such  as  1  hare  alluded  to,  and 
a  hundred  others  might  be  put  which  fall  with- 
in the  same  rule  as  a  judgment  set  on  toot  by 
an  executor  to  defraud  an  honest  creditor ;  in 
such  cases  the  parties  hare  no  wa^  themself  es 
to  commence  a  suit  to  set  aside  this  judgment  ( 
their  mode  of  doing  it  is,  when  the  judgdaent 
is  used  against  them,  answering.  Whatever  the 
judgment  may  be  aa  between  you  two,  as  to 
me  it  is  roid :  but  there  is  no  regular  process 
of  law,  no  suit  to  he  commenceil,  by  which 
any  such  judgment  can  be  set  aside  by  a  third 
person  ;  there  is  no  suit.  If  it  could  be  done 
at  all,  it  must  be  done  in  a  manner  which 
furnishes  argument  in  support  of  the  present 
sentence,  beoiuse  it  could  only  be  done  by  an 
application  to  that  court  in  which  such  a  judg- 
ment is  giren.  Another  court  may  say,  where 
it  is  attompted  to  be  used,  that  it  it  m  prOTod 
to  be  founded  in  agreement  by  those  who  are 
parties  to  it,  it  shall  not  be  turned  against  a 
third  person ;  but  no  other  court  bat  that  in 
which  the  judgment  is  given  can  set  it  aside 
and  annul  tiL 

My  lords,  these  distinetibna  clearly  appear, 
as  I  submit  to  your  lordships,  in  such  cases 
where  such  judgments  are  attempted  to  be  got 
rid  of  by  third  persons  as  detrimental  to  their 
interests:  but  1  believe  I  ean  produce  to  your 
lordships  a  legislative  instance,  that  a  collusive 
jodement  in  the  Spiritual  Court  cannot  be  set 
aside  alter  once  given ;  that  it  is  final  and  con* 
elusive.  1  have  already  mentioned  it  to  your 
lordships  as  one  of  those  points  arisinsf  in  courts 
of  justice,  upon  which  all  consideration  is  con- 
fined to  the  ecclesiastical  courts :  none  is  more 
important  than  a  question  concerning  bastardy 
or  legitimacy.  The  way,  your  lordships  know, 
in  which  that  question  is  sent  to  be  Cried  by  the 
Ecclesiastical  Court,  is  this:  in  actions  of  va- 
rious sorts,  where  a  person  claima  a  title  by 
descent,  the  legitimacy  of  hia  birth  becomes 
material.  If  the  party  against  whom  he 
claims  says  that  he  is  a  l>astard,  and  upon  that 
an  issue  is  joined,  the  common  Uiw  courts  in 
which  the  question  arises  send  the  matter  to  the 
Ecclesiastical  Court  to  be  enquired  of  and  de- 
cided. I  n  answer  to  a  writ  for  that  purpose  go- 
ing from  the  common-law  court  the  ecclesus- 
tical  judge  makes  a  certificate,  and  he  certifies 
that  the  party  is  a  bastard,  or  is  legitimate : 
that  certificate  is  conclusive;  it  is  not  only 
conclusive  between  tbe  parties  to  the  suit,  it  is 
conclusive  to  all  the  world ;  it  never  can  be 
touched  or  laoTed  again ;  that  oartificato  ODoe 


rMsived,  that  record  in  tbe  oommos-law  ooorto 
ia  final  tor  ever. 

My  kirda,  to  prevant  the  mischiefs  thai 
might  arise  from  such  transactions  happonin|^ 
by  agreement,  and  a  falae  oartificato  obtainc4 
by  collusion,  depriving  persons  of  tbeir  legal 
nghta,  various  forms  are  now  requisite  by  •■ 
act  of  parliament,  which  I  will  state  to  your 
lordships,  that  originally  were  not  ao.  Vs. 
rioua  proclamations  are  necessary  in  the  court 
of  Chancery,  and  likewise  in  the  Court  «f 
common-law,  in  which  such  question  ariaei^ 
in  order  to  give  uuiversal  notice  to  all  pevaoim 
who  may  hj^  |»08sibility  he  interested,  that  sneh 
a  question  is  to  be  sent  to  the  Ecclesiaaiical 
Court:  but  before  that  act  of  parliament  jam 
such  proclamations  were  necessary.  The  ad 
of  parliament  will  shew  your  hMrdshipa  what 
then  was  the  effect  of  a  collusive  sentence  m 
the  Spiritual  Court  upon  the  subject  of  baatar- 
dy ;  and  the  sentence  of  thai  court  waa  ooo« 
elusive,  and  couki  not  be  touched  by  any  tem- 
poral  judicature. 

My  lords,  the  act  of  |)arl  lament  was  ma4» 
in  the  9th  of  king  Henry  thte  6th,  chapter  tbe 
11th:  tho  title  of  the  act  is,  *•  prochimatieas 
before  a  writ  be  awarded  to  a  bishop  to  cartiff 
bastardv."  ^ 

My  lords,  tbe  prMmUe  of  tbe  act  before  H 
comes  to  the  enaoting  part  is  very  lonsr.  1 
need  not  read  tbe  who&  of  it  to  your  lorckSipa  : 
it  is  ia  substonoe  this :  **  that  several  peraooa, 
who  are  named  as  petitioning  in  the  law,  wlw 
claim,  some  as  sisters,  and  othera  aa  claiming 
under  aisters,  to  be  heirs  of  Edmund  earl  m 
Kent,  were  apprehenaive  of  the  efiect  of  a  col- 
lusive certificate  that  would  be  obuined  hf 
Eleanor  tbe  wife  of  James  lord  Andley,  who 
pretended  herself  to  be  the  daughter  of  that 
Edmond  earl  of  Kent ;  and  the  meaning  of  tho 
act  was  to  prevent  the  effect  of  sudb  a  collu- 
sive certificate,  which  was  apprehended  would 
be  obtained  by  this  Eleanor  wife  of  Jamea  lord 
Atidley ;  and  stating  that  there  was  no  fband*- 
tion  for  any  auch  pretence.  That  she  was  not 
the  daughter  of  the  said  Edmond,  the  act  goea 
on  to  say ;  nevertheless  the  said  Eleanor,  the 
wife  of  James,  unon  great  subtilty  process 
imagined,  privy  labour,  and  other  means  and 
coloured  ways,  to  the  intent  that  she  ought  to 
be  certified  mulier  bv  some  ordinary,  in  case 
that  bastardy  should  be  alleged  in  her  person, 
hath  brought,  as  it  is  said,  in  examination  be- 
fore certain  iudges  in  the  spiritual  court, 
knowing  nothing  of  these  contrivances,  cer- 
tain suborned  proofs  and  persons  of  her  assent 
and  covin,  deposing  for  her,  that  she  was  be- 
gotten wfthin  marriage  had  and  solemnized  be- 
tween the  said  Edmond  and  Constance,  late 
wife  of  Thomas  lord  Despenser ;  so  that  it  is 
very  likely  that  the  same  ordinary  would  cer- 
tify the  said  Eleanor  the  wife  of  James midier ; 
which  certificate  so  had  and  made  ought,  b^ 
the  Uw  of  England,  to  disherit  the  said 
duchess,  duke  of  York,  earl  of  Salisbury,  eaii 
of  Westmorland,  John  esrl  of  Typtoff,  Alicoy 
Joyce,  and  iJenry,  and  their  issue  for  cvcTi  of 
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Mm  whole  inberitance  aforetaid"  Thus  joor 
lonkbips  see  it  if  stated  tliat  such  a  certificate, 
w  obtained  by  tbe  moat  flagrant  cofio  and  col- 
loaion,  which  is  stated,  here  in  this  nrearable  of 
tlie  act,  is  said  to  hate  aoch  effect,  tnat  it  ouj^ht 
by  tbe  law  of  Eofj^land  to  ditiioherit  the  heirs 
•od  their  issue  for  efer,  thouf^b  a  certificate 
moat  palpably  obtained  upon  the  iproasest  fraud 
•ad  collusion.  Then  it  goes  on  to  provide, 
**  whereupon  the  prenaises  tenderly  considered, 
•ad  to  eaehew  such  subtle  disherisons,  as  well 
ia  the  said  case  as  in  other  cases  like  in  time  to 
come,  b?  the  advice  and  assent  of  the  Lords, 
mud  at  the  request  of  tbe  said  Cofumous,  it  is 
•rdaioed,  that  if  Eleanor  tbe  wife  of  James  be 
certified  mulier,  that  no  manner  of  certificate 
aball  in  anywise  put  to  prejudice,  bind,  eoda- 
mge,  or  conclude  any  person,  but  him  or  his 
Mrs  that  was  a  party  to  the  plea."  Thus  it 
MWfides  a  remedy  in  that  particular  case. 
TJien  it  (foes  on  to  enact ^  that  in  future  all  pro- 
caaedings  of  this  sore  sliall  be  attended  with 
dii&rent  proclamations  that  are  ordered  by  that 
•tit,  that  It  may  in  future  be  known  when  such 
•artificate  will  be  applied  for  to  the  spiritual 
•aorta,  and  that  all  parties  interested  may  have 
■•tioe  to  make  their  objections.  Now,  my 
lords,  what  will  besaidof  tbe  effect,  the  weight, 
the  authority  of  ecclesiastical  aeoteocea  in  this 
•art  of  tbe  law  after  tbe  act  of  parliament  ? 
boea  it  not  appear  by  this  law,  that  the  certifi 
oUe,  in  other  words  the  dedsioD,  of  the  Eccle* 
Miatical  Court  io  a  caae  of  bastardy,  even 
though  founded  upon  collusion,  was  decisive, 
when  once  it  was  formally  received  from  tbe 
•oelesiastical  judge?  And  if  it  was  ao,  will  it  be 
at  all  a  stretcn  of  the  authority  of  that  judica- 
ture now  to  aay,  that  a  sentence  io  a  cause  of 
marriage,  which  is  as  peculiarly  to  be  confined 
to  their  iuriadiction,  ought  to  have  the  same 
Ibroe  f  And  if  it  is  not  to  have  the  same  force, 
will  it  not  be  breaking  in  upon  or  evading  that 
jiiriadictioo,  in  a  wsy  which  your  lordships' 
preilecessors  have  never  done,  if  you  should 
pow  suffer  this  sentence  in  another  place  to  be 
impeached  and  overturned  ? 

My  lords,  your  lordships  will  remark,  that 
in  those  cases  which  your  lordships  hare  been 
referred  to,  there  \%  one,  the  case  of  forgery, 
which  is  the  case  of  Farr,  that  is  more  exactly 
like  the  present,  and  where  a  decision  of  the 
apiritual  court  upon  a  will  is  held  to  be  decisive 
ai^iust  the  clearest  prtjof  of  forgery.  But 
with  respect  to  the  other  cases,  your  lordships 
will  observe,  that  they  are  all  civil  cases :  and 
if  this  deference  and  respect  is  to  be  paid  to 
aentences  by  the  ecclesiastical  judicature  in 
oa? il  causes,  I  am  sure  1  need  not  dbserve  to 
your  lonlships  that  in  criminal  causes,  where 
Uie  noble  lady  at  your  lordships  bar  ia  to  be 
entitled  to  every  indulgence,  to  every  favour, 
these  decistions  do  from  that  consideration  ac- 
quire double  force. 

My  lords,  it  may  be  said,  what  did  this  act 
of  parliament  of  Jamea  the  first  mean  P. That 
when  there  ha<J  lieen  such  a  sentence  aa  this, 
lliough  those  who  were  parties  to  it  knew  that 


they  were  in  truth  man  and  wife,  that  afW 
such  a  sentence  either  of  the  parties,  ao  know« 
iiig  that  they  were  man  and  wife,  should  be  at 
liMrty  to  marry  again  without  incurring  the 
penaltiea  of  this  statute  ?  In  answer  to  that  it 
may  be  replied,  that  whilst  this  sentence  stands, 
if  there  be  any  weight  in  the  arguments  urged 
in  support  of  it,  it  is  not  to  be  presumed  that  it 
was  so,  or  could  be  so,  known  to  the  parties  \ 
because  that  was  to  impeach  the  sentence. 
But  another  answer  occurs  from  the  act  itself; 
for  the  act  did  not  mean  in  all  cnses  to  punish  a 
second   marriage,  where  the  former  hus^band 
p-id  wife  were  found  to  lie  living ;   because 
there  is  an  exception  in  the  act,  an  exception 
which   permits,  I  mean  so  as  not  to  make  ii 
punishable,  permits  a  marriage  wiili  a  second 
husband  or  wife,  even  though  the  furmer  be 
living,  and  be  known  to  be  living.    Let  but  tbe 
sea  w  placed  between  the  husband  lind  wife 
for  seven  years,  though  they  know  each  other 
to  be  living,  the  law  takes  not  place;  tliey  are 
not  the  subjects  of  puni8bmeiit :  that  I  lake  t(» 
be    extreifiely   clear.     The   circumstance   of 
knowledge  does  not  necessarily  import,  that  a. 
person  marrying  a  second  husband  or  wife 
must  l>e  subject  to  the  penahiea  of  this  law  oa 
account  of  that  knowledge  of  the  first  huabaad 
or  wife  being  living.     As  to  tbe  immorality  of 
the   case,  as  to  the  effect  againat  religion^ 
against  the  eternal  sacred  obligation  of  mar- 
riage, it  remains  exactly  the  same,  whether  the 
husband  is  on  this  side  the  channel  or  the  other. 
But  the  law  has  said  in  that  case,  though  the 
ceremony  of  marriage  would  be  thus  offended 
against,  though  the  obligation  would  be  so  far 
violated,  that  a  husband  or  wife,  knowing  that 
the  other  husband  or  wife  were  living,  shouhl 
take  a  second  ;  yet  that  knowledge  is  not  suf- 
ficient within  the  act  in  that  instance  to  subject 
the  party  to  punishment.    It  is  not  therefure 
in  every  case  that  the  taking  a  secoad  husband 
or  wife,  even  with  knowlMlge  that  there  is  a 
former  subsisting,  will  subject  a  party  to  pu- 
nishment :  that  the  act  says.     It  is  not  a  part 
of  the  present  question  before  your  lordships. 
To  suppose  that  afUr  this  sentence,  the  noble 
lady  at  your  bar  could  be  ao  well  acquainted 
with  the  ecclesiastical  law,  as  to  know  that 
this  sentence  would  not  be  binding ;  that  is  too 
absurd  to  sup|i06e.     If  a  sentence  in  the  Eccle- 
siastical Court  is  to  have  that  weight,  which  it 
has  had  from  the  earliest  times ;  if  the  liame 
rule  is  to  take  place  in  criminal  courts  of  judi- 
cature, and  in  favour  of  the  criminal,  which 
baa  been  again  and  again  eatablisbetl  in  civil 
causes ;  then  this  sentence  is  conclusire ;  there 
will    be  an  end  of  the  present  prosecution. 
And  your  lordships  will  not  forget  what  1  did 
before  take  the  liberty  to  suggest  to  your  lord- 
ships, that  giving  the  utmost  aanction  to  this 
sentence,  you  never  bastardize  issue,  you  never 
disturb  families,  you  never  deprive  individuals 
of  their  right ;  because  every  human  creature, 
who  is  at  all  intereated  to  dispute  a  sentence 
againat  a  marriage,  who  wishes  to  set  up  or 
support  it^  may  at  aoj  tiine  apply  to  tbe  £g« 
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cleiiaftical  Court,  and  there  have  tbe  marriage 
act  op  again  and  established.  No  cause  there- 
fore can  erer  uasfl,  in  which  a  marria<;fe  will  re- 
main undone  by  auch  a  sentence,  except  where 
there  is  no  human  creature  who  thinks  \i  worth 
their  while  to  eudeaYonr  to  support  it.  And 
this  temporal  law  may  sorely  very  well  gfo  un- 
inforced  while  a  sentence  stands,  ind  on  ac* 
count  of  that  aentence,  which  with  the  utmost 
weifi^ht  and  credit  given  to  it  can  produce  no 
temporal  mischief.  If  it  be  wrong,  if  tbe  par- 
ties to  it  in  procurinir  it  did  wrong,  it  may  at 
any  time  be  undone  in  tbe  Ecclesiastical 
Court ;  and  as  to  the  offence  against  tlie  right 
of  marrisi^e.  against  the  religious  constitution 
of  the  kingdom,  that  court  may  at  any  time  ef- 
fectually punish  those  who  have  been  guilty  of 
any  such  offence,  who  have  improperly  mar- 
ried a  second  husband  or  wife,  who  have  im- 
properly attempted  to  get  rid  of  a  marriage 
that  was  lev^ally  estabiislied. 

And  therefore  upon  the  whole  I  submit  to 

J^our  lordships,  that  upon  the  authorities  of 
aw  there  is  no  ground  to  impeach  or  mttack 
this  sentence  ;  that  it  is  final,  it  is  conclusive, 
of  course  no  other  evidence  ought  to  be  re- 
ceived impeaching  this  marriage  ;  that  the  in- 
dictment therefore  must  fall ;  and  that  as  no 
evidence  can  be  received,  it  would  be  idle,  im- 
pertinent, and  of  no  use  to  state  it. 

■ 

Doctor  Calvert.  My  lords,  it  is  my  duty  like- 
wise to  trespass  a  little  upon  your  lordshifis'  pa- 
tience on  the  same  side  with  the  gentlemen  who 
have  gone  before  me,  though  this  <|ue8tioo  has 
been  by  them  considered  in  the  widest  extent 
of  view  that  I  believe  it  is  capable  of. 

My  lords,  the  motion  now  made  by  the  noble 
lady  at  your  lordships'  bar  is  this,  that  having 
that  species  of  evidence  which  she  apprehends 
is  conclusive  in  her  favour,  and  precludes  the 
prosecutor  from  going  into  an}'  evidence  on  his 
part,  it  may  be  received  by  your  lordshi|>8  as 
the  only  matter  proper  to  take  into  considera- 
tion. 

Aly  lords,  that  evidence  which  her  grace 
offers,  is  a  sentence  in  the  Ecclesiastical  Court, 
uronouuced  in  a  due  suit  thereupon,  in  a  direct 
line  of  marriage  ;  the  purport  of  which  wns, 
that  there  was  no  marriage  subsisting  between 
the  honourable  Mr.  Augustus  Hervey  and  the 
noble  lady  at  the  bar,  as  the  indictment  lays 
there  was,  at  tlie  time  she  married  the  late 
duke  of  Kingston,  that  marriage  being  the  sole 
foundation  of  this  accusation ;  for  if  that  fails, 
the  marriage  uith  the  duke  of  Kingston  was 
perfectly  innocent.  If  this  is  a  proof,  such  a 
ooe  as  your  lordships  by  law  ought  to  abide  by, 
that  there  was  no  such  marriage  subsisting  be- 
tween them,  to  go  into  evidence  of  any  sort 
must  he  totally  nugatory. 

My  lords,  it  is  well  known,  that  by  the  con- 
stitntion  of  this  kingdom  there  are  different 
courts  appointed  for  the  litigation  of  different 
question!!.  These  courtsare,  as  the  constitution 
auppuses,  well  adapted  to  the  purposes,  and 
exercise  thft  jorisdictiOD  wbioh  Gai^tak«  up  th« 
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point  originall  V,  and  determine  it  directly ;  and 
It  is  contended,  that  while  that  determinatioa 
subsists,  it  ought  to  have  its  effect  in  all  otiier 
places,  and  iu  all  other  courts  where  there  shall 
be  occasion  to  make  use  of  it. 

My  lords,  this  is  not  asserted  only  of  one 
species  of  courts,  I  mean  the  Ecclesiastioi 
Courts,  but  it  applies,  I  apprehend,  tosentencee 
of  all  others  whatever,  that  when  a  judgment 
has  been  given  by  any  court  having  oriifinal 
and  direct  jurisdiction,  though  that  may  Incir 
dentally  come  before  another  court,  yet  tbej 
don't  go  into  that  question  which  has  by  a  comv 
petent  judicature  been  before  determined. 

My  lords,  it  is  true,  it  m  impossible  for  aDj 
courts  to  continue  to  exercise  their  jurisdictioii 
for  any  considerable  time  without  many  qoea- 
tions  incidentally  arising,  which  are  not  really 
and  originally  within  their  jurisdiction,  naanjf 
of  ecclesiastical  cognizance ;  and  for  the  purr 
pose  of  determining  that  cause,  if  the  inci- 
dental point  has  not  already  had  a  decision  m 
an  Ecclesiastical  Court,  they  must  be  gone 
into ;  because  if  they  were  not,  there  woukl  be 
no  end  of  the  interruption  of  justice.    Many 
questions  arise  In  the  Ecclesiastical  Courtly 
which  are  originally  of  common-law  jurisdic* 
tion,  yet  the  Ecclesiastical  Court  muat  go  ae 
far  into  that  consideration,  as  to  see  whether 
the  pretence  l>e  true :  for  the  purpose  only  of 
determining  the  cause  then  before  that  Cimrt^ 
they  could  not  have  originally  determined  tbjf 
question.      Suppose,  for   instance,  a  legatee 
claiming  a  legacy  in  an  Ecclesiastical  Courts 
the  executor  may  pleada  releaae ;  now  the  vali* 
dity  or  invalidity  of  that  releaae  ia  originally 
cognisable  by  tbe  common-law  ouurta  and  of 
other,  yet  the  ecclesiaatical  jud^e  must  ao.tttr 
take  that  pK-a  into  consideration,  aa  to  a^ 
whether  there  is  primd  facie  a  release  or  not 
but  it  was  pleaded  iu  reply,  that  there  had  beeil 
a  question  upon  that  release  at  common  iaw^ 
that  it  had  been  there  put  in  isaue,  and  thai; 
there  was  a  verdict  against  that  release.     1  ap* 
prebend,  that    no  ecclesiastical  juflge   the^ 
would  think  himself  at  liberty  to  enter  ial^ 
the  question,  whether  it  was  a  good  releaae  eir 
but  the  verdict  must  be  takeu  aa  true,  be* 


no 


cause  the  Court,  though  incidental lj|r  it 
obliged  to  take  notice  or  it,  has  not  a  jurisdic- 
tion to  determine  the  original  question. 

My  lords,  this  may  be  applied  to  the  ques- 
tion that  is  now  before  your  lordships :  mar* 
riage  causes  are  peculiarly  by  tlie  constitutifia 
given  to  the  Ecclesiastical  Courts  ;  they  alone 
can  determine  an  original  and  direct  queatio^ 
of  marriage  as  between  the  parties  ;  and  if  de« 
terminations  of  courts,  having  original  and  di- 
rect jurisdiction,  arc  to  receive  weieht,  and 
meet  with  credit  from  all  other,  then  the  deter- 
minationa  of  Ecclesiastical  Courts  upon  mar- 
riage ought,  wherever  they  come  in  question  iQ 
any  other  court,  likewise  to  be  received  as  con- 
clusive. The  obvious  reason  ofthis  strikes  me  to 
be,  because  though  every  court  can  determine 
in  some  measure  a  question  merely  at  applied 
to  what  is  tbeo  beli^r^  themi  yet  iImi^  caniiofc 
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fleCennine  it  generally,  they  canoot  determioe 
the  very  queitioD  at  applicable  to  other  pur- 
pooet.     As  for  instance,  suppose  anjr  temporal 
right  under  a  marriage  is  to  lie  considered  io  a 
common-law  court,  and  it  roav  he  necessary 
for  that  purpose  to  enquire  whether  there  m 
Bueh  a  marriage ;    the  genfral  question,  whe- 
ther such  persons  are  to  all  intents  and  purposes 
man  and  wife,  whether  they  are  bound  by  the 
obligations  of  duty  arising  from  that  state,  is 
leertainly  not  to  m  determined  but  in  a  court 
•f  ecclesiastical  jurisdiction  :   and  when  that 
coart  has  been  in  possession  of  the  original 
•nd  general  question,  and  has  determined  it, 
fbr  the  common- law  court  to  enter  into  it, 
might  be  in  effect  to  alter  and  undo  a  judg- 
ment, as  far  as  the  consideration  then  is  before 
tbecoort,  which  certainly  that  court  has  no 
jorisdiction  to  do.    lliat  this  is  to  be  receired 
M  a  general  position,  1  apprehend,  is  support- 
cable  upon  this  ground  ;  upon  the  great  moon- 
puity  of  sentences  which  otherwise  most  arise. 
Kow  suppose  there  be  a  sentence  in  a  court 
that  has  tne  original  jurisdiction  to  detennine 
marriages  between  man  and  wife ;  to  determine 
apoo  the  state  of  those  persons,  whether  they 
are  in  fact  in  that  relationship ;   all  determina- 
tioaa  upon  that  question  in  any  other  court 
may  be  directly  contradiclonr  to  that  s«iteiice, 
ithich  still  must  remain  ;  for  the  parties  will 
and  most  remain  man  and  wife,  or  the  con- 
tnry  not  man  and  wifci  according  as  the  sen- 
taaoe  was,  if  that  question  has  been  directly 
ilMeraiined  in  an  Ecclesiastical  Court ;  and  any 
determination  that  would  be  giren  by  another 
aoort,  may  be  contrary  to  that  obligation  and 
that  -coBnection  which  the  Coort,  baring  a 
Mwer,  baa  determined  was  between  them. 
Ob  these  considerations,  therefore,  1  appre- 
bead  it  is,  that  whenefer  a  question  of  matri- 
BMoy  haa  arisen  in  any  common-law  court,  if 
Ihcia  hae  been  no  determination  in*  the  Eccle- 
■iaatical  Coart,  the  qoestion  may  be  open  ;  but 
if  that  question  has  erer  come  directly  in  point 
More  the  Court,  baring  direct  jurisdiction  ta 
determine  ic,  1  apprehend  to  this  time  there 
always  has  been  such  credit  given  to  the  sen- 
taBce,  that  it  Is  taken  to  be  condnsive  and  be 
determined  between  the  parties. 

My  lords,  this  distinction  was  made,  I  con- 
eeife  upon  the  best  grounds  so  long  ago  as 
that  case  alluded  to  by  the  learned  gentlemen 
who  iMire  gone  before  me:  1  mean  Kenn's 
aase,  reported  by  sir  Edward  Coke ;  that  was 
h  tiM  reign  or  king  James  1.  In  that  case 
tiMra  is  cited  thecase  of  Corbett,  which  was  as 
Cttly  as  Edward  4.  Tsking  the  doetrine  bid 
Aowb  upon  these  two  esses  together,  the  posi- 
tfoB  there  establtsbe<l,  and  1  trust  adhered  to 
ever  since,  is  this,  that  when  there  baa  been  a 
qaestion  of  marriage  litigated  by  the  parties 
taemsdves  in  a  proper  court,  and  tlie  question 
haa  been  determined  upon  the  marriage,  the 
MUtenoe  will  alwaya  hold  geml,  till  it  is  reversed 
by  that  eoart.  So  much  waa  determined  in 
the  case  of  Kenn.  In  the  case  of  Corbett  it 
was  detemiaed,  that  wtaa  nae  of  the  partiei 


ia  dead,  and  no  such  sentence  was  had  between 
the  parties  while  living,  a  person  cannot  com- 
menoe  proceedings  in  the  Ecclesisstical  Court 
relative  to  that  marriage.  The  reason  is,  that 
thea  the  object  of  such  a  suit  must  be  temporal 
consideratitMis  only  ;  it  must  be  to  bastardize 
issue,  or  it  must  be  for  some  purposes  which 
the  Ecclesiastical  Court  haa  not  original  juris- 
diction of.  But  the  mere  question  of  msrriage, 
of  connection  between  man  and  wife,  can  never 
come  into  question,  nor  ought  it  to  be  litigated 
after  the  death  of  the  parties:  therefore,  the 
Ecclesiastical  Court,  after  the  death  of  the 
partitrs,  does  not  entertsin  that  suit,  nor  can  it 
ne  legally  commenced. 

My  lords,  there  are  a  variety  of  cases  which 
have  been  determined  that  have  been  quoted 
already  to  yonr  lordships,  and  which  I  should 
be  very  sorry  to  take  up  your  time  in  reiieat- 
ing ;  but  it  seems  to  me  oi»- those  anthorities  to 
have  been  established,  that  ss  ofWn  as  these 
sentences  have  been  pleaded  they  hare  been 
allowed,  whether  they  were  sentences  in  causes 
of  nullity  of  marriage,  or  in  jactitation  of  mar- 
riage. 

Sly  lords,  if  dsnger  is  to  be  apprehended 
from  too  much  cr^it  being  given  to  such 
aenteneea,  lest  fur  improper  piurpoeet  they 
might  be  unduly  obtained,  there  seen^  to  be 
lem  danger  in  questions  that  arise  upon  mar- 
riage thMi  in  any  other ;  for  this  resson,  that 
there  can  be  no  determination  against  a  mar- 
riage but  what  ia  open  to  future  litigation.  We 
all  Know,  that  in  a  question  of  marrisge  any 
person  that  has  an  interest  may  intervene  be- 
fore aentence  given  ;  and  any  person  having 
an  interest,  though  they  have  neglected  to  inter- 
vene in  that  cause,  might  appeal  within  the 
proper  time :  nay,  I  will  go  so  far  as  to  say, 
that  if  aay  person  having  an  interest  shoiud 
have  so  nr  neglected  it  as  to  omit  availing 
himself  of  An  mtervention  or  appeal,  vet  he 
might  still  come  liefbre  the  court,  shew  his  in- 
terest, and  he  tieard.  A  marriage  cause  goes 
farther  still ;  for  I  believe  in  most  other  cases  a 
determination  would  be  for  ever  binding,  at 
least  to  the  psrties ;  but  in  these  questions,  1 
conceive  it  is  not :  for  if  there  was  to  be  a 
question  between  a  husband  and  wife  in  a  cause 
of  jactitation,  and,  as  in  this  cause,  it  was  de- 
termined that  there  was  no  marriage;  yet  the 
party  ligainst  whom  that  sentence  was  obtam- 
ed,  I  apprehend,  might  appear  afierwanis,  he 
might  produce  any  new  proof  that  he  did  not 
know  of  at  that  time,  or,  even  if  he  had  not 
produced  what  proof  he  bad,  he  might  be 
beard  upon  it  The  reason  of  thst  indulgence 
I  take  to  l»e  thia :  by  the  canon- law  a  marriage 
was  held  to  be  indissoloMe,  and  for  that  reason 
a  sentence  against  it  never  could  be  final ; 
*  seatentia  contra  matrimonium  nunquam  tran- 
I  sibH  in  rem  judicatam.'  The  capon- law,  it 
is  well  known,  has  been  received  in  this  country 
with  respect  to  marriage,  particularly  as  tothat 
position  of  its  being  indissoluble.  In  most 
other  questions,  aa  of  property,  a  person  might 
be  boaad  by  time^  bouud  by  oot  m«kiDg  aa 
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good  a  easeai  he  sboald  ha?e  done ;  bat  ■• 
m  person  cinnot  release  himself  from  the  obK- 
gstions  of  roarriaf^e  by  aoy  lapse  of  time,  or 
any  neglect  io  slaiing  his  case,  ihe  qiiestioo  is 
•ver  open ;  therefore  these  cases  are  certainly 
the  least  dangerous,  because  if  soy  body  ap- 
pears who  spprehends  himself  injured  in  this 
matter,  snd  has  an  interest  Io  shew  that  this 
iodgment  was  not  duly  obtained,  he  may  be 
beard ;  but  while  such  a  sentence  remains  un- 
impeached,  I  apprehend  it  is  conrlosire.  The 
sentence  now  befq'e  your  lordships  is  a  sen- 
tence in  a  cause  of  jactitation.  It  has  been 
supposed  upon  the  authorities,  many  of  which 
baye  been  cited  to  your  lordships  to-day,  that 
when  a  sentence  determining  upon  this  point 
haa  been  offered  in  any  court  coming  in  inci- 
dentally, it  has  been  constantly  recet?ed :  but, 
my  loras,  it  has  been  received  with  this  restric- 
tion, as  it  is  laid  down  expressly  in  Blacfcham's 
case,  which  has  been  already  quoted,  it  must  be 
where  the  marriage  lias  beeo  directly  in  issue ; 
for  if  it  be  aa  incidental  point  only,  it  would 
not  then  be  satisfactory.  .In  Blackbam*a  case, 
where  the  (joestion  arose  upon  the  grant  of  an 
idministration,  it  was  argoed,  that  the  Eccle- 
aUstical  Court  having  determined  upon  that 
administration,  they  bad  virtually  determined 
Ihe  marriage,  and  therefore  it  was  bioduig 
upon  ali  parties : ,  but  it  was  said.  No,  the  quea- 
tion  must  be  origbally  and  directly  upon  the 
narriage,  or  it  aball  not  have  efiect ;  and  the 
ifistinetion  seeoM  to  be  exceedingly  good. 

My  lords,  in  order  to  bring  the  present  case 
therefore  within  this  principle,  it  is  necessary 
to  ahew,  that  the  sentence  now  under  your 
lordships'  consideration  is  a  direct  determination 
npon  a  marriage ;  because  if  it  be  not,  it  would 
be  liable  to  the  objection  which  I  ftwre  now 
stated. 

My  lords,  the  proceeding  is  that  of  a  cause 
of  jsictitation,  which  is  begun  by  a  man  or  wo- 
man :  in  thia  cause  it  was  tlie  woman  calling 
npon  the  person  who  claims  to  be  the  husband, 
lor  having  boasted  and  asserted  that  lady  to  be 
his  wife,  to  abstain  from  such  assertions  for  the 
future. 

My  lords,  here  the  question  originally  seems 
to  be,  whether  the  oeison  called  upon  had  ever 
really  claimed  the  lady.  In  that  stage  of  the 
cause,  if  the  claim  had  not  gone  as  far  as  a 
justification,  some  of  the  books  assimilste  this 
proceeding  to  a  cause  of  defamation,  suppssing 
It  to  be  a  case  of  words  only  ;  and  when  upon 
a  marriage  benig  pleaded  to  jostify  the  claim, 
Ihe  question  turns  uoon  that  marriage,  it  may 
perhapa  be  argued,  that  it  is  not  a  direct  case  of 
marriage,  but  an  incidental  one  only  :  it  may 
not  therefore  be  improper  to  consider  it  in  this 
case,  lest  such  an  oosorvation  should  be  made. 
I  take  it,  that  when  in  a  cause  of  jactitation 
Ibe  defendant  gives  in  a  plea  ststing  a  mar- 
iia{^,  and  that  marriafi;e  ia  contradicted  by  the 
plaintiff,  though  it  is  intended  indeed  as  a  de- 
fence to  Ihe  accusation  for  which  he  is  called 
upon  to  answer,  that  of  having  claimed  the 
Udy,  yet  tb«  ipMrtipB  thcM  akeca its  natwe; 


the  .plea  is  notonljr  intended  to  entitle  the  de- 
fendant to  bis  admission,  but  the  court  is  then 
in  possession'  of  the  question,  whether  there 
was  a  marriage  between  the  parties,  and  the 
determination  is  direct  upon  a  marriage.  If 
the  marriage  he  proved,  there  is  the  same  sen- 
tence passed  aa  in  a  matrimonial  cause ;  there 
is  a- sentence  directly  pronouncing,  there  was  a 
marriage,  the  parties  are  pronounced  to  be 
roan  and  wile,  and-  they  might  be  admonished 
to  restore  lo  each  other  conjugal  rights.  If,  on 
the  contrary,  the  defendant  should  fail  in  proof, 
the  determination  is  this,  that  the  party  has 
failed  in  hie  justificatory  matter;  and  the  sen- 
tence in  this  case  jp^oes,  thst  the  judge  has 
found  that  he  baa  niiled  in  the  proof  of  the 
marriasre  alleged  to  have  been  bad  betweea 
them^  be  is  declared  to  be  free  from  all  matri« 
mouial  contracts,  and  itupined  not  to  boaal  in 
fhture  y  it  woiUd  he  ibei^re  a  fallacy  tn  argue, 
that  this  18  not  a  direct  determiaaium  of  the 
queslieu  of  marriage:  it  ia  indeed  mgrailed 
upon  the  original  cause  of  jactitation,  but  thai 
ia  agreeable  and  oonsooanlto  practice  in.  other 
inalances. 

My  lords,  it  is  not  a  monstroua  thing  to  ■•* 
sort  that  a  eause  may  change  its  nature  fron 
ita  original  inatitutkin. 

(On  motion  of  a  Lord,  part  of  the  Senlenot 
was  read.) 

Dr.  Calvert.  Unacquainted  as  I  am  .with 
the  proceedings  of  this  high  and  august  court, 
which  1  never  had  the  honour  to  appear  in  be* 
fore»  I  conceive  it  is  my  duty  to  take  immediate 
notice  of  those  words  which  have  been  read,  as 
1  auppose  they  were  called  for,  because  I  ought 
to  confine  my  observations  to  them  before  1  go 
soy  farther.  The  lady,  who  is  the  object  of 
that  enquiry,  b  pronounced  to  be  a.  spinster  aa 
far  as  yet  appears. 

My  lords,  these  words  are  inserted  in  thia 
sentence,  and  I  apprehend  are  in  every  sen- 
tence of  this  nature ;  the  purport  of  which,  I 
trust,  means  this,  that  the  case  is  open  to.  fiL- 
ture  disquisition  upon  the  principles  that  baye 
been  already  stated ;  that  though  the  judffe  de- 
termines upou  the  evidence  that  is  then  oelbra 
him,  yet  the  partiea  having  an  interest  to  bring 
that  question  on  sgain,  may  be  heard.  As  fair 
as  yet  appears  to  us,  says  the  judge,  the  lady 
is  free  from  all  matrimonial  contracia ;  and  as 
long  as  that  aentence  remains,  I  mean  to  argue 
that  it  is  a  conclusive  sentence.  1  don't  mean 
that  the  Court  is  precluded  from  another  en- 
quiry ;  I  have  stated,  that  no  parties  are  pre- 
cluded from  another  enquiry ;  and  I  coneeiye 
the  meaning  of  those  lyords  are  to  express,  that 
according  to  the  light  which  then  appears  to 
the  Court,  the  Court  pronounces  Ihe  sentence. 
But  a  aentence  of  that  sort  is  not  from  thence 
to  be  argued  Io  be  nugatory,  and  that  the  Court 
determineanothug:  the  Court  determines  upon 
what  it  has  heard ;  and  sa  long  aa  that  sentence 
remains,  that  ia  the  way  in  which  I  meant  to 
put  it,  it  ia  decisive  and  conclusive. 

My  ioida,  1  bavt  wudf  thai  though  the  caost 
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began  orifpnally  upon  (he  one  party  calling  on 
the  other  to  justiFy  his  claim  as  husband  in  a 
cante  orjsctitation,  it  is  nothing  monstrous  to 
■uppose  it  hss  so  far  cbangeil  its  nature  as  to 
become  a  marriage  cause;  anil  I  will  mention 
other  cases  in  which  the  ecclesiastical  courts,  as 
is  «rell  known  to  the  practitioners  in  those  courts, 
adopt  and  admit  of  a  similar  pratrtice.  Sup- 
pose, for  instance,  a  man  was  to  bring  a  suit 
as^iost  hitf  wife  for  the  restitution  of  conjuin^l 
rights;  in  bar  of  that  restitution,  the  womsn 
may  plead  adultery  or  cruelty  in  the  liUNband, 
which  is  certainly  a  reason  against  admonish- 
ing her  to  return  home  to  ber  husband.  But, 
iny  lords,  tins  is  not  all  that  the  Court  would  ilo 
InanchacaMe;  fur  she  having  pleaded  adul- 


tery, that  iilea  l>ecomes  in  fact  a  libel  in  the    while  a  sentence  of  this  sort  is  existing,  a  wife 


cause,  and  it  will  l»ecome  a  cause  of  adultery; 
tad  I  have  knf»wn  within '  my  memory,  and 
•inoe  my  attemlance  at  the  bar,  in^itances  of 
that  sort.  In'a  rase  of  Mathews  snd  Mathews, 
determined  in  1770,  in  the  Consiatory  of  Lon- 
don, the  wife  pleaileil  adultery  iu  bar  to  resti- 
tution; the  caiwe  went  on  in  that  suit,  and 
there  was  a  sentence  of  divorce :  would  any 
body  contend,  that  it  was  nut  as  direct  a 
sentence  of  divorce,  as  if  it  hod  been  so  ori- 
ginally instituted  ?  and  in  case  eKher  of  those 
parties  hail  married  again  during  that  divorc**, 
and  an  indictment  had  been  preferred  for  p«dy- 

gaaiy,  can  it  becontendid  that  this  sentence  of 
iTorce  wonid  not  be  a  defence  under  the  pro- 
tiso  in  the  body  of  the  act? 

My  lords,  another  instance :  suppose  a  roan 
brings  a  suit  for  se))a ration  by  reason  of  adul- 
tery against  his  wife;  the  wife  may  rccrinii- 
nate,  and  may  give  in  an  allegation  pleading 
adultery  in  the  husband.  The  prayer  indeed 
on  each  side  would  be  for  a  separation;  but 
there  is  a  rery  considerable  difference  between 
a  sentence  for  separation  formed  upon  a  crime 
Ibeing  in  the  mnn  or  in  the  woman,  whether  it 
fs  at  the  suit  of  one  or  the  other :  but  if  the 
|iarty  that  is  defendant  in  the  original  suit 
aihould  go  on  and  pmre  that  adultery,  and  the 
l^aintiff  hIiooUI  not,  the  defendant  would  be  en- 
titled not  only  to  a  dismission  from  the  suit  the 
plUDtiff  originally  brought,  but  to  a  separation 
upon  account  of  the  adultery  pleaded  by  the 
defendant. 

I  mention  these  cases  to  shew,  that  it  is  not 
enormous  to  suppose,  that  though  the  original 
question  might  begin  in  a  cause  of  jactitation, 
yet  the  marriage  being  pleaded,  the  sentence 
either  one  way  or  the  other  is  and  must  be  as 
detenninate  as  if  the  question  had  originally 
been  upon  marriage.  There  is  a  case  that  was 
litigate<l  in  the  Ecclesiastical  Court  not  long 
•go,  and  which  at  the  time  was  much  talked 
o^  and  is  well  known  ;  I  mean  the  case  of  Mr. 
Thomas  Hervcy,  who  brought  a  suit  of  jacti- 
tation of  marriage  in  the  Consistory  Court  of 
London  against  Mrs.  Hervey.  In  that  court 
a- marriage  was  pleaded j  the  sentence  was 
against  that  marriage ;  the  same  was  affirmed 
in  the  court  of  Arches ;  hut  when  it  was  ap- 
He  court  of  Del^gatea,  they  revened  I 


thui  judgment,  and  pronounced  for  the  mar* 
riage;  pronounced  not  only  that  Mrs.  Hervey 
was  justified  in  her  jactitation,  but  pronounced 
expressly  and  directly  for  the  marriage ;  and  I 
believe  nobody  will  doubt,  hut  that  marriage 
was  Hs  conclusively  determined  between  them 
as  if  it  had  been  originally  a  marriage  cause, 
or  a  suit  of  nulKty  of  marriage.  That  these 
sentences  have  been  held  to  be  conclusive  in 
the  courts  of  common  law  where  they  have 
been  offered,  those  many  instances  that  have 
been  meutioued  seem  to  me  to  put  it  out  of  all 
doubt. 

It  will  unt  be  improper  to  consider  what  eflect 
a  sentence  of  this  sort  would  have  in  the  Ec- 
clesiastical Conrt ;  and  I  shall  contend,  that 


could  not  be  heard  to  have  any  claim  upon  her 
husband ;  she  could  not  claim  the  restitution  of 
conjugal  rights ;  there  is  no  light  in  which  she 
wou'd  be  understood  to  be  the  wife  until  tlie 
marriage  be  again  brought  into  qnestion.  There 
is  a  case  in  print  that  seems  to  roe  to  go  ex- 
actly to  the  point  I  am  now  contending  tor;  it 
fw  iu  the  case  of  Clews  and  Batburst,  which 
has  been  mentioned  already  to  your  lordships, 
as  reported  in  Strange,  968.    But,  my  lords, 
that  case  is  reported  likeiiise  in  another  book, 
a  book  lately  published,  which  I  am  told  is 
good  authority « and  the  cases  well  and  correctly 
tdken ;  it  is  called.  Cases  iu  the  time  of  Lord 
Hard«%icke,  and  it  is  to  be  found  in  page  11. 
There  the  case  is  stated  a  little  more  at  large ; 
and  a  case  is  said  to  be  quoted  by  Dr.  Lee,  of 
Mt'llisent  and  Mellisent  in  the  year  t718.    In 
that  case  a  wttmau  had  claimed  to  be  the  wife 
of  a  Mr.  Mellisent.    Mellisem  libelled  her  in 
the  Ecclesiastical  Conrt  in  a  jactitation  of  mar- 
riage.   She  pleaded  a  marriage,  but  failed  in 
the  proof ;  and  there  was  a  sentence,  I  appre* 
bend,  of  the  same  sort  as  in  this  cause,    jifter 
the  death  of  her  husband  the  woman  would 
have  made  out  her  right  to  the  administration, 
and  for  that  purpose  she  pleaded  her  marriage; 
that  must  have  originally  began  in  the  inferior 
court,  and  from  the  nature  of  the  suit,  I  sup- 
pose, came  from  the  Prerogative ;  but,  bow- 
ever,  the  determination  I  am  alluding  to  waa 
in  the  court  of  Delegates:  it  was  determined, 
as  there  remained  in  force  a  sentence  which 
nas  a  bar  to  her,  she  could  not  be  heard  to 
make  out  her  case  as  a  widow  to  the  deceased. 
Your  lordkhi|is  very  well  know,  that  though  the 
Prerojpative  is  an  ecclesiastical  court,  yet  the 
jurisdiction  of  that  coon  is  confined  merely  to 
probates  and  administrations,  and  it  does  not 
entertain  causes  of  marrisge.     Mrs.  Mellisent 
there  claiming  as  the  widow  of  the  deceased  in 
that  court  where  the  sentence  of  the  marriage 
could  not  be  set  aside,   it  waa  held,  there 
being  a  sentence  in  a  cause  of  jactitation,  in 
which  the  marriage  was  pronounced  against, 
she  could  not  claim  as  widow.    In  that  case 
the  Prerogative  Court  held  the  same,  as  we 
are  contending  your  lordahipa  will  upon  this 
occasion. 
There  was  another  eaat  in  the  FrfrogatiTe 
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Court  in  die  year  177 If  tmly  Mayo  against 
Brown.  The  qaestion  arose  upon  an  admi- 
nistration to  Gertrude  Brown,  wbo  died  intes- 
tate. Administration  had  been  nrranteii  to  Ste- 
phen Brown  as  her  husband,  he  ha? iui|f  married 
lier  in  the  year  ITSO.  Afterwards  that  admi- 
iJistration  was  called  in  by  lady  Mayo,  a 
daui^bter  by  a  former  husband  ;  and  she  con- 
tended that  Brown  bad  no  right  to  that  ad- 
miniiftration,  inasmuch  as  at  the  time  he  mar- 
riefl  Gertrude  he  was  already  the  hnsband  of 
one  Eleanor  Cutts.  In  answer  to  that  it  was 
pleaded,  that  there  had  been  a  suit  of  jactita- 
tion of  marriaire  brought  by  Brown  against 
Cults,  in  which  the  marrisge  was  pronounced 
against,  and  he  was  pronounced  to  be  free  from 
all  Diatrimouial  contracts  with  Eleanor.  In 
answer  to  that,  another  plea  was  given,  stating 
that  it  was  a  collusive  suit ;  that  they  could 
•hew  fraud  and  collusion.  The  admission  of 
this  allegation  came  on  to  be  debated  before 
the  juilge  of  the  Prerogative ;  and  thus  far  the 
judge  said :  there  being  a  sentence  now  in  ano- 
ther court  (this  was  in  the  Prerogative  that  had 
not  jurisdiction  of  marriage,  there  being  a  Con- 
sistory of  London)  by  which  it  is  pronounced 
that  this  person  was  free  from  matrimonial 
contract,  Ibis  court  cannot  admit  this  allega- 
tion: and  all  proceedings  in  that  court  were 
stopped,  that  is,  that  allegation  was  not  ad- 
mitted, till  the  party,  if  she  thought  proper, 
might  go  to  the  proper  court  to  reverse  it. 
Nothing  has  been  done  in  that  cause  since; 
and  I  conceive  in  all  probability  never  will:  I 
apprehend  therefore  that  this  sentence,  which  is 
now  under  your  lordships*  consideration,  roust, 
as  long  as  it  remains  m  force,  be  held  to  be 
(M>nclo8ive,  for  this  reason ;  because  though  it 
can  be  enquired  into,  yet  it  is  not  now  even  in 
a  way  of  litigation ;  nothing  has  been  done  to 
repeal  it,  nor  are  there  any  steps  towards  it, 
but  it  remains  in  its  full  force. 

My  lords,  the  learned  gentlemen  who  have 
gone  before  me  have  thousfht  proper,  in  order 
to  obviate  any  objections  that  may  arise,  to  con- 
sider what  would  he  the  case,  supposing  it 
should  be  urged  by  ihe  counsel  on  the  other 
side,  that  the  prosecutor  would  undertake  to 
ahew  that  this  was  a  fraudulent  sentence,  and 
obtained  by  collusion.  My  lords,  the  reason 
of  our  mentioning  that  is,  not  ou  supposition 
or  belief  that  there  would  come  out  any  Kuch 
practices  in  the  present  cause,  but  that,  taking 
It  up  as  we  do  as  a  previous  question,  it  is  our 
duty  to  consider  it  even  in  the  most  disadvan- 
tageous riew,  and  to  maintain,  that  in  no  case 
which  they  can  suppose  ought  evidence  to  be 
received  against  the  sentence:  and  upon  that 
head  I  apprehend  that  every  argument  which 
can  be  adiluced  to  shew  that  the  consideration 
of  truth  or  the  want  of  truth  in  such  a  sentence 
ought  not  to  be  gone  into  by  this  court,  may 
with  equal  propriety  be  applied  against  gi>ing 
into  the  question  of  collusion,  Mcause  that 
court  which  gave  the  sentence  is  open  to  that 
enquiry,  and,  J  apprehend,  alone  proper  and 
competeiit  to  the  porpote.    flow  fftigiie  and 
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QDsatisfkctory  must  be  the  enquiry  of  different 
courts  proceeding  upon  different  matter,  difle- 
rent  pnnciples,  even  the  terms  made  use  of 
quite  different !  Should  they  enquire  into  the 
question,  whether  the  proceedings  were  fair  o^ 
not)  it  n^ay  be  prmlucttve  of  error.  Suppose  it 
should  be  shewn  in  some  particular  that  there 
was  evidence  supplied,  bow  woold  it  appear 
the  judgment  did  depend  opon  that  ground  f 
Their  entering  into  the  proof  of  collusion  would 
be  as  strongly  exceptionable  as  their  enqoiring 
into  the  right  or  propriety  of  the  sentencr, 
whether  it  was  duly  and  rightfully  pnmouneed 
by  the  judge,  which  is  an  exercise  of  jurisdic- 
tion which  no  independent  court  has  over  the 
sentences  or  iudgments  of  another.  Your  lord- 
ships are  well  acquainteil,  that  there  is  no  ap- 
pellate jurisdiction  in  a  criminal  conrt  over  ah 
ecclesiastical  court ;  the  question  can  only  be, 
whether  that  sentence  shall  be  received  as  ffual 
and  conclusive:  but  the  method  in  which  ft 
was  obtained,  whether  it  was  riglitly  and  duly 
pronounced,  are  very  good  questions  foracport 
of  appeal,  which  can  reverse  that  sentence ;  but 
an  enquiry  into  the  method  of  obtaining  it  is 
improper,  as  long  as  the  sentence  remsiiis.  If 
then  a  sentence  of  this  sort  will  be  held  to  bo 
conclusive  and  satisfactory  in  all  civil  qucf- 
tions,  and  I  conceive  the  authoiities  which  nafo 
been  quoted  will  be  sufficient  to  establish  that 
principle,  surely  it  will  much  more  strongly 
apply  to  all  criminal  cases ;  because  your  lor^ 
ships  will  see  it  to  be  the  strangest  propositioD 
to  maintain,  that  vi  hen  a  man  or  woman  are 
not  to  be  considered  as  husband  and  wife  to  any 
civil  purpose,  yet  they  shall  be  so  only  lor  the 
purpose  of  punishment :  this  surely  would  lie 
the  greatest  absurdity.  Yet  sup|)osing  the 
sentence  not  repealed,  which  imports  the  man 
and  woman  are  not  husband  and  wife ;  and 
suppose  that  be  the  general  sentence  that 
ought  to  apply  to  them  in  ever\  situation  what- 
ever, though  the  criminal  jurisdiction  should  go 
on  to  pass  censure  upon  ihe  person  accused 
(for  that  is  all  the  criminal  jiirisdiclion  can  do) 
that  will  not  destroy  the  sentence  in  the  Eccle- 
siastical Court,  an<^  they  will  remain  not  tana- 
band  and  wife,  though  the  criminal  court  should 
punish  one  of  them  for  what  is  supposed  a 
second  marriage. 

My  lords,  1  suppose  it  will  not  be  contended, 
that  a  determination  before  a  criminal  judica- 
tnre  ouuht  to  have  the  effect  of  a  determuNt- 
tion  directly  upon  the  marriage :  I  apprehend, 
that  in  point  of  law  it  cannot  be  supposed  it 
should  be  so  argued.  Your  lordships  will  see 
the  injustice  of  such  a  proceeding  then  would 
be  prodigious,  because  then  a  criminal  juris- 
diction must  determine  upon  the  rights  of 
many  persons  who  have  not  a  posstoility  of 
being  heard.  Keep  their  question  in  the  civil 
court,  adhere  to  the  determination  of  that  conrt 
that  has  an  original  jurisdiction,  there  all  par- 
ties might  have  been  heard,  and  they  may  in 
future,  if  they  can  set  up  any  imerest ;  but  a 
determination  in  a  criminal  court  that  might 
apply  b  the  moat  remote  degree  to  determue 
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civil  outicf,  woold  be  the  DKMt  nuuiifeit  iiyiu- 
tiee,  b€€aufe  do  pmoos  could  be  beard  for 
tbeir  ioterett. 

Tbe  queftioD  for  voar  lordships'  dctermiiui- 
tioD,  if  it  should  be  e?sr  gone  into,  will  be 

3 ion  ibe  niarrisiife  ssid  to  be  bad  vrilh  Mr. 
errey.  Any  determination  here  that  may 
affect  that  right,  may  afiect  not  only  the  per* 
•ons  that  were  immediateiy  the  parties  to  that 
■ait ;  but  your  lordships  see  many  connections 
arise  upon  marriage,  many  relationships  and 
new  claims  that  may  be  preduded  by  such  a 
Motence  as  this.  Huppose  the  duke  of  King- 
ilmi  had  had  children  by  his  marriage,  it  would 
be  as  much  their  interest  to  establiso  thb  sen- 
tence, as  it  would  be  of  interest  of  any  other  lo 
impeach  it;  and  that  such  rights  as  these 
tbould  be  d^rmined  in  a  criminal  jurisdiction 
where  the  parties  cannot  be  heard,  I  appre- 
liend,  is  a  position  thai  never  was  yet  main- 


Upon  these  principles,  I  hope  your  lordships 
will  oe  of  opinion,  that  the  rule  ought  to  be  ap- 
plied as  well  to  questions  that  can  arise  in  cri- 
mioal  jurisdictions  as  in  ciril  ones.  That  cri- 
minal courts  hare  determined  upon  these  prin- 
ciples, there  are  cases  whicK  hare  been  alluded 
to,  and  which  are,  I  apprehend,  extremely  per- 
tinent. One  is  the  case  of  the  Kinff  against 
Vincent,  Sirauge  481,  mentioned  to  be  an  in- 
dictiuent  for  forgerv  in  having  forged  a  will. 
The  reporter  says,  forgery  was  proved,  but  the 
defendant  produced  a  probate  under  tbe  seal  of 
^  the  ordinary :  and  it  was  held,  that  that  was 
ntisfactory  proof  of  the  validity  of  the  will. 
That  is  a  very  strong  case ;  but  that  there  is  no 
right  to  determine  upon  civil  matters  in  such  a 
way  as  this,  or  even  to  prgudice  civil  matters, 
is  very  clear  in  that  report. 

My  lords,  there  is  anolher  case  reported  by 
Ibe  same  author,  sir  John  Strange  703,  tbe  king 
against  Rhodes,  that  came  before  the  King's - 
bench,  when  sir  Robert  Raymond  was  the 
chief  justice.  That  was  upon  an  indictment 
lij^ewise  upon  a  foreery  for  bavug  forged  a 
will.  That  will  had  been  proved  in  the  Eccle- 
siastical Courts.  My  lords,  it  appears  by  this 
report,  that  it  was  not  only  a  probate  in  the 
cofnmon  form,  it  was  when  there  bad  been  a 
long  litigation  in  the  Ecclesiastical  Courts,  and 
when  by  a  decree  of  the  court  of  Delegates 
the  wilt  was  pronounced  for.  Upon  applica- 
tion to  the  King's-beoch  for  a  Habeas  Corpus 
md  teitificandum^  the  Court  there  decreed  not 
to  issue  the  writ  for  tbn  reason,  because  it  ap- 
peared that  there  was  then  existing  a  direct 
aentence  for  the  will  ;  and  that  sentence  if  it 
had  been  pleaded  in  bar  to  going  into  tbe  ques- 
tion of  forgery,  I  apprehend,  would  have  been 
allowed  to  be  conclusive  evidence;  for  the 
Court  said,  it  was  not  fitting  to  determine  the 
property  on  an  indictment.  It  likewise  appear- 
ed, that  though  tfiere  had  been  a  sentence  of  the 
court  of  Delegates  pronouncing  for  the  will, 
that  yet  there  had  been  an  application  for  a 
commission  of  review  ;  so  that  it  was  within 
the  knowledge  of  ihaCoiirl  that  Umcmw  was 


in  a  means  of  having  a  revisioB.    Ba^  it  waa 
understood  thai  the  sentence  still  remained  per* 
fecily  in  force ;  tor  your  lordahips  know  per- 
fectly well  the  difference  between  an  appeal 
and  an  application  for  a  commission  of  review : 
in  case  of  an  appeal,  the  sentence  is  suspended^ 
but  not  so  on  an  application  for  a  comroissioa 
of  review.      By  the  sutute  of  Henry  8,  it  is 
provided,  tlial  tbe  sentence  of  the  Del^tea 
shall  be  final,  and  no  appeal  shall  be  had  from 
them ;   but  it  is  now  indisputable  law  that  the 
king  nsay  by  bis  •  royal  prerogative,  upon  a 
personal  app4ication,  and  a  special  case  laid, 
direct  a  commission  for  reviewing  the  sen- 
tence :  but  there  is  no  appeal ;   the  sentence 
remains  the  same,  unless  the  reviewers  in  their 
judgment  shall  think  proper  to  reverse  it    lu 
this  esse  it  appears,  that  there  was  then  exilting 
a  fnll  and  direct  sentence  upon  the  validity  of 
that  will.      It  was  understood  then  that  this 
right  had  been  pleaded  by  the  defendant,  ami 
the  chief  justice  stopped  the  proceeding,  and 
did  not  even  graut  that  nMHion  which  wasthea 
sent.    These  two  cases,  I  am  told,  have  been 
recognized  again  in  that  court  in  a  very  bite 
case  of  a  man  who  was  executed  for  a  forgery » 
one  Perry ;  and  I  am  told  the  judge  at  thai 
trial  offered  to  the  prisoner  to  put  off  his  trial* 
if  he  had  a  mind  to  make  use  of  that  plea :  but 
I  am  told,  it  was  not  accepted  by  tbe  prisoner^ 
and  the  trial  went  on.    But  this  I  am  sure,  no 
use  can  be  made  of  that  case  to  shew»  that  the 
former  determinations  were  at  all  impeached 
by  it ;  because  at  least,  if  tbe  probate  was  not 
insisted  on  by  the  defendant,  consequently  not 
over-ruled  by  the  Court,  these  cases  then  re- 
oiain  in  their  ftUl  force.    And  I  will  ask,  in 
what  maaner  they  may  be  said  not  to  be  appli- 
cable to  the  principle  we  are  coateoding  for, 
that  in  a  crimmal  court,  cases  of  this  son  ought 
not  to  be  gone  into  ?   Will  it  be  said,  that  this 
being  a  prosecution  under  a  special  act  of  par- 
liament, tbe  crime  consists  in  having  married 
two  persons,  that  the  marriage  must  necessarily 
come  under  the  consideration  of  that  conrt 
which  is  to  determine  ?  and  they  cannot  by  the 
act  of  parliaoMnt  itself  acquire  an  original  ju« 
risdietMNi  to  enquire  into  the  right  of  marriage. 
Does  not  it  apply  exactly  as  strong  to  tbe  case 
I  have  now  alluded  to  of  forgiug  a  will ;  for  it 
is  by  express  act  of  parliament  made  a  felony 
of  death  to  forge  a  will ;  and  it  may  as  well  be 
argued  Irom  hence,  that  every  criminal  court 
has  by  that  act  acquired  an  original  jurisdic- 
tion as  to  wills.    It  cannot  be  argued  a  mo- 
ment, tliat  a  criminal  court  has  original  juris- 
diction of  marriage.    I  do  not  say,  when  it  has 
not  been  determined  before,  but  that  the  Court 
most  necessarily  etiqoire  into  tbe  foot ;  but  thai 
it  cannot  originally  entertain  auch  a  questioii. 
Now  there  cannot  be  a  case  stat^  wherein  a 
question  was  be|ween  the  parties  upon  tbe  va- 
lidity of  their  marriage  and  upon  tneir  state  of 
man  and  wife,  to  shew  that  it  can  be  deter- 
mined by  a  criminal  court.    If  it  cannot,  I 
conceive  clearly,  it  cannot  be  said   to  have 
originai  jnrisdiclioB  vpoo  the  poiDt,  the  frau4 
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Mkd  €oUiiiim» ;  whicb^  fcMr  the  reasoD  thai  bu 
baeo  giTen.  it  wtf  thoagirt  proper  to  mentioo, 
left  it  tboold  be  made  use,  of  npon  the  otber 
aide.  It  will  be  taid  perhapa,  that  there  are 
maoy  iDStanoes  where  partka  trying  to  aTail 
tkemaalTea  of  a  jndgmeiit,  or  the  aeoteoce  of 
another  conrt,  of  the  advene  partiea  being  al- 
lowed to  ahew  that  those'  sentences  were  ob* 
tained  coUoairelj:  this  distinctiou  I  concei?e 
has  been  made.  If  any  court  e?er  is  pertnitted 
to  enquire  into  the  question,  it  most  be  a  court 
hafiog  concurrent  jurisdiction  ;  and  then  your 
lordships  will  see  the  question  upon  Tory  dtf*- 
ferent  grounds ;  because  a  court  hafing  eon- 
current  jurisdiction  has  also  the  opportuoitJes, 
all  the  methods  of  enquiring  into  the  original 
question.  They  being  competent  to  determine 
the 'original  point,  it  makes  no  considerable 
"dtflRnvDce  whether  it  comes  before  them  at 
first,  or  whether  it  has  before  be«i  determiiled 
hy  another  court.  It  will  not  be  contended,  I 
eonceif  e,  that  a  criminal  court  has  any  con* 
current  iurisdiction  with  the  Eeclesiasiiod 
Court.  It  clearly  cannot  be  so;  itcannerer 
entertain  the  abstract  question  between  parties, 
whether  they  are  man  and  wife  or  no.  The 
only  way  it  can  be  taken  up  is  inciflentally ; 
and  if  the  authorities  are  good  to  shew,  that 
where  an  iucideutal  question  arises,  if  it  has 
been  determined  by  a  court  having  original  ju- 
risdiction, it  oufifbt  to  be  oooclusi? e,  that  will 
apply  to  the  case  now  before  the  Court.  For 
these  reasons,  and  for  those  that  hare  bren 
more  weightily  argued  by  the  gentlemen  who 
tiOTe  gone  before  me,  I  hope  your  lordsbi|is 
will  not  think  proper  to  recede  from  the  esta- 
Misbed  and  legal  principles,  or  make  a  pre- 
cedent on  this  occasion.  But  if  whaterer  has 
been,  was  upon  the  strength  of  former  deter- 
minations ;  and  if  there  is  good  ground  in  law 
to  say  that  this  sentence  ought  to  be  conclu- 
aive  to  tne  point  to  vs  hich  it  is  now  offered  ;  1 
trust  your  lordships  will  be  of  opinion  that  the 
prosecution  ought  not  to  be  permitted  to  go  into 
•ny  e?  idcnce. 

Ih,  Wynne.  Notwithstanding  there  has  been 
«0  much  and  so  ably  said  upon  this  question,  I 
hope  that  the  duty  1  owe  to  the  noble  person  at 
your  lordships'  liar,  will  plead  my  excuse  for 
^offering  a  lew  words  upon  the  same  side,  in 
aup|)ort  of  the  sentence  of  the  Ecclesiastical 
Court,  of  the  eft'eet  with  a  view  to  which  it  is 
DOW  produced  before  your  lordsliips. 

My  lords,  the  duchess  of  Kiogftton  is  now 
upon  her  trtal,  upon  an  indictment  found 
against  her  grounded  on  stat.  1  Ja.  cap.  11,  for 
that  lierng  the  wife  of  Ani^ustus  John  Herfey, 
ahe  married  the  duke  of  Riugston,  the  said  Au- 
ffuatus  John  Herrey,  her  former  hnsband,  be- 
ing then  at  ire.  The  foundation  of  this  whole 
proceed in{^  therefore  is  a  marriage  alleged  in 
the  indictment  to  hare  been  bad  between  the 
durhess  of  Kingston,  at  that  time  Mrs.  Eliza- 
beth Chudleigh,  and  Mr.  Augustus  Herrey. 

That  marriage,  my  lords,  is  the  only  fact 
Ihat  can  oiake  any  oriminality  ia  the  prawnt 


case ;  and  if  it  ahall  appear  to  jronr  lordahipa  a 
fact,  which  baa  been  alreadv  enquired  into  and 
decided  npon  ;  that  il  has  been  put  in  issue  in 
that  court  which  alone  coulij^  properly  tak« 
oog^nizance  of  it;  that  that  court  baa  pro- 
nounoed  its  sentence  against  the  marriage  thea 
put  in  iasue,  or  any  matrimonial  contract  be- 
tween Mr.  Herrey  and  Mrs.  Chudleigh,  who 
were  the  partiea  to  that  suit ;  and  that  Uiis  aeo- 
tence  still  remains  in  force;  it  is  submitted  Ur 
your  lordahipa  to  be  impoasible  that  those  who- 
art  prnaecoting  this  indictment  agamst  her 
grace,  can  be  allowed  to  go  mto  an  examinatioa 
of  witnesiea  upon  that  marriaffo ;  It  being  a 
Ihct  DOW  decided  by  the  legal  aeotenoe  of  a 
proper  eourt,  and  cooaeqoentTy  not  the  anljeet 
of  that  kind  of  oTidenoe  which  the  proseeutora 
are,  we  prcaame,  endeavouriug  to  offer  to  yoor 
lordships  upon  it,#s  if  it  had  been  a  queatioa 
upon  which  no  sentence  had  e? er  been  gi? en. 

My  lords,  the  sentence,  upon  which  we  rely, 
waa  paaaed  in  the  month  of  February  1769, 
and  It  reciteaall  the  prooeedmgs  had  in  that 
cause  prior  to  the  sentence,  and  which*  are 
anfficient,  as  we  apprehend,  to  found  that  effect 
which  we  contend  it  ought  to  ha?e  belbre  your 
lordships.  The  sentence  recites,  that  a  suit 
had  been  brought  by  the  docheas  of  I^iogstoa 
against  Mr.  Her? ey  for  boasting  that  he  waa 
her  husband;  that  Mr.  Hervey  appeared  in 
that  cause ;  that  he  admitted  and  justified  the 
jactitation  ;  and  alleged,  that  he  waa  well 
warranted  in  making  such  jactitatkm,  for  that 
he  waa  actually  mmed  to  the  lady  :  by  that 
means  they  were  at  issue  upon  the  fact  Tha 
aentence  goes  on  to  say,  that  he  had  entirely 
failed  in  the  proof  of  the  marriage  which  ha 
had  pleaded  and  propounded ;  in  conseqiienca 
of  which  the  Court  pronounces  Mrs.  Chudletgh 
to  be  entirety  free  from  all  matrimonial  con- 
tract, and  particularly  with  the  said  Mr.  Her- 
fey, *  so  far  as  to  us  as  yet  appears  ;*  and  upon 
that  goes  on  to  admonish  him  to  cease  from 
farther  jactitating  in  that  behalf.  The  quea- 
tion  now  for  your  lordshipsf  consideration  there- 
fore is,  what  ia  the  effect  of  that  sentence?  And 
I  contend  thst  in  the  way  in  which  this  cauaa 
was  proctroded  in,  it  is  aa  decisi? e,  as  absolute  a 
sentence  against  the  marriage,  as  the  Eccle- 
siastical Court  has  power  to  gire. 

If  the  party  who  is  aooused  in  such  a  suit 
does  not  justify  the  jactitation  by  pleading  a 
marriage,  it  is  otherwise;  for  in  that  case, 
whether  the  fact  of  jactitation  ia  admitted  or 
denied,  the  aentence  is  only  upon  the  jactita- 
tion, not  upon  the  marriage,  if  the  jactitatMNi 
is'  admitted,  and  ia  not  justified,  the  part^  ia 
admonished  to  do  so  no  more ;  if  the  jactita- 
tion is  denied,  tha  only  question  before  the 
Courtis,  did  the  party  jactitate  or  notf  and  if 
the  jactitation  ia  proved,  the  aentence  is  the 
same,  tis.  a  monition  to  ceaae  from  doing  ao 
for  the  future.  But  if  tha  party  cited  oon- 
fesaes  the  jactitation,  and  justifies  it  by  plead- 
ing that  he  or  ahe  waa  and  ia  actaally  and 
lawfully  married  to  the  other  party  who  baa 
brought  the  aoit,  it  ia  aa  kwgar  a  cauaa  of  jac- 
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litaiion,  it  it  u  much  and  at  directly  a  mar- 
riage cauilB  as  a  cause  of  nullity  of  marrian^, 
or  a  cause  for  restitution  of  conjugal  rij^lits. 
It  ia  as  absolute  and  deriti? e  proof  of  this,  in 
uy   bumble  ap|ireheosion,  that  if  the  party 
cited  in  a  cause  of  jactitation  pleads  and  pro? es 
a  marriai^e,  the  court  does  not  iu  that  caw  dis- 
niss,  and  say,  The  party  it  is  true  jactitated, 
and  had  a  ground  for  jactitating,  therefore  we 
diamisa :  no,  the  court  pronounces  for  the  mar- 
riage.    And  I  take  it  to  be  moat  clear,  that 
ipucb  a  sentence  ha? ing  been  pronounced  in  any 
fGclesiastical  court,  if  the  party  cited  should 
immediately  pray  restitntion  of  coiyugal  rights, 
the  court  will  grant  its  monition  grounded  u|M)b 
that  sentence,  that  the  parties  who  were  proved 
to  have  been  lawfully  uiarrieil,  should  cohabit 
and  perform  the  duties  of  their  marriage.     It 
will  not  I  presume  be  cooteiided,  that  any  court 
can  deal  so  very  unequal  a  measure  of  justice 
between  parties,  aa  to  say,   If  a  marriage  is 
provfd,  we  wiH  pronounce  for  it ;  and  yet  in  a 
cause  of  eitactly  the  same  nature,  if  a  party 
|dead»  a  marriage,  and  fails  in  the  proof  of  it, 
we  will  not  pronounce  against  it.    The  suppo- 
•ition  is  absurd  and  sbockintf  to  common  sense ; 
end  it  is  impossible  that  such  a  cause  as  a  cause 
of  jactitation  could  ever  have  been  in  use,  i( 
the  party  who  brought  it  might  lose  his  cause, 
and  be  engaged  in  a  marriage  he  was  devirous 
to  avoid,  but  could  never  obtain  any  sentence 
•gainst  the  party  jaciitating,  that  would  have 
coy  legal  effect.     It  is  impossible,  with  great 
deference  to  your  lordships,  that  such  doctrine 
•bould  ever  have  obtained ;  but  the  truth  is  di- 
fcclly  the  reverse,  and  in  all  courts  where  these 
Moteoces  against  a  marriage  in  a  cause  of  jac- 
titation have  been  produced,  they  have  been  al- 
lowed to  be  as  decisive  as  any  sentence  in  an 
ccdesiastwal  court  in  a  marriage  cause  could 
be.    In  the  case  ef  Jones  and  Bow,  re|»orted 
in  Carthew,  it  is  expressly  said,  that  it  was  a 
cause  of  jactitation.     In  the  case  of  Clews  and 
Batburst,  which  has  been  mentioned  to  your 
lordships,  it  was  a  cause  of  jactitation  ;   and  I 
rather  rely  upon  thai  case,  because  it  appears 
by  the  report  of  it  in  the  book  intitled  Cases 
in  lord  Hardwicke's  time,  p.  It,  Utl.  7  Geo. 
g,  that  it  was  attended  by  as  able  a  civilian  as 
any  of  his  time,  Dr.  Lee,  allerwards  dean  of 
the  Arches :    he  argued  iu  that  cause,  that  a 
oentence  against  a  marriage  in  a  cause  of  jac- 
titation is  an  absolute  and  decisive  sentence. 
And  it  appears  from  tlie  report,  that  he  quoted 
•pother  case,  which  was  that  of  Melli^nt  and 
Nellisent ;  in  which  it  had  been.so  held  in  the 
Court  of  Delegates,  which  your  lordships  know 
ia  a  court  of  appeal  in  ecclesiastical  causes,  in 
which  there  are  both  judges  of  the  common 
law  and  civilians.     The  case  which  was  last 
•llud^  to,  and  which  was  in  the  Prem«raiive 
Court,  your  lordahips  will  allow  me  to  state 
a  little    more   fally,    because    it  will    shew 
the  Ofkinion  of  the  great  judge  who  now  pre- 
eides  in  that  court.    It  waa  upon  the  right  of 
administration  to  one  Mrs.  Gertrude  Brown. 
Hm  question  waa  between  Stephen  Bcowo,  who 
a 


alleged  himself  to  be  the  husband,  and  the 
iaily  viscoimtess  MajfO,  the  daughter  of  the  de- 
oeaseil  by  a  former  huabaud.    The  marriage 
between  Brown  and  Mrs.  Aylemore,  which  waa 
the  deceased's  former  name,  was  not  denied ; 
but  lady  Mayo  insisted,  that  at  the  time  of  tl  e 
marriage  witli  Mrs.  Ajrlemore,  Mr.  Brown  had 
another  wife  at  that  time  living,  whose  name 
was  Eleanor  Cuiu.     Mr.  Brown  to  that  re- 
plied, that  he  had  brought  a  <»uae  of  jactitation 
m  the  coniiistory  court  of  I^ndon  affaiast  Mr% 
Eleanor  Cutts,  and  that  sentence  had  been  pro* 
nounced  exactly  as  in  the  present,  case,  and 
that  he  was  free  of  all  matrimonial  contracts 
with  aaid  Elizabeth  Cutta.     Lady  Mayo  iheii 
offered  an  allegation,  in  which  she  pleaded, 
that  the  sentence  in  such  cause  of  jactitatioii 
had  been  obtained  by  collusion ;  and  annexed 
to  thai  alleQfation  she  exhibited  many  letters 
between  Stephen  Brown  and  £tjxabeth  Cutts, 
by  which  it  appeared,  that  aher  the  date  of  the 
sentence  they  had  corresponded  together ;  that 
he  had  acknowledf^ed  hims«*lf  to  oe  her  hus- 
band in  several  of  these  letters,  but  told  her  it 
would  be  exceeiliogly  inconvenient  to  his  af- 
fairs, and  entirely  destroy  liis  claim  to*  the  ad- 
ministration of  Mrs.  Aylemore,  which  was  of 
some  considerable  value  to  him,  if  his  mar- 
riage with  Mrs.  Cults  was  known,  and  tliere- 
fore  dcsireil  her  to  be  silent,  and  not  give  bim 
any  further  trouUe:  that  was  the  effect  of  lady 
Mayo's  allegation.    The  moment  that  allega- 
tiop  was  brought  into  court,  the  proctor  for 
Brown  desired  that  the  proctor  for  lady  Mayo 
might  he  asked,  whether  he  cuufessrd  or  Je- 
nicMl  the  subscription  of  the  officer  who  authen- 
ticated the  copy  of  the  sentence  given  in  the 
cause  of  jactitation  ?    which  being  confessed, 
and  the  aentencc  by  that    means  regularly 
proved,  the  judge  said  he  could  go  no  farther  ; 
he  could  not  enquire  upon  what  ifrouoda  that 
sentence  was  given,  but  would  give  a  time  to 
the  party,  if  she  thought  it  for  her  interest  to 
apply  to  the  consistory  court  of  London,  and  see 
whether  that  sentence  could  be  reversed  ;  but 
it  was  held,  that  so  long  as  it  remained  in  force, 
it  was  decisive  upon  the  Question  of  the  mar- 
riage, and  alisolutely  binding  upon  the  judge 
of  the  Frenigative  Court. 

This  being  the  case  then,  the  question  for 
your  lordships*  consideration  now  is,  what  ef> 
feet  the  sentence  given  in  the  consistory  court 
of  London,  in  1769,  in  the  cause  of  jactitation 
of  marriage  broui^tit  by  the  ducheits  of  King- 
ston, then  Mrs.  Etizabetli  Chudieigh,  against 
Mr.  Hervey,  should  have  in  the  present  caoae. 
before  your  lordships?  My  lords,  it  would  be  a 
very  unpardonable  waste  of  your  lordships* 
time,  at  tbi*  hour  of  the  day,  for  me  to  take  up 
a  moment  of  it  in  arguing,  that  marriage  is  by 
the  taw  and  constitution  of  this  rountry  of  ec- 
clesiastical coirnixAiJce.  There  cannot  be  a 
doubt,  that  it'  there  be  any  impediment  to  the 
marriage  of  tvio  fieople  living  together  as  man 
and  wife,  that  if  one  of  the  partiea  denies  either 
the  fact  or  validity  of  the  marriage,  that  if  one 
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hy  cohftbitatioo,  Ibat  if  one  of  tlie  parties  treats 
the  other  with  intolerable  KTerity^  that  if  q  p^- 
son  boosts  of  a  marrian^  which  he  cannot  jns- 
til'y,  or  if  some  kind  of  contract  or  solemnity 
passed  between  parties  which  may  occasion  a 
doubt  whether  it  amounts  to  a  la\^tul  roarriasre 
or  not ;  in  every  one  of  these  cases  the  Eccle- 
siastical Court  has  co^izance  to  decide  uuon 
Uie  quekticHis  that  arise ;  and  it  is  a  denial  of 
justice  to  refuse  it»  and  would  be  a  ju^  (ground 
of  appeal  to  a  superior  court. 

It  18  true,  that  in  sonoe  cases  where  a  mar- 
riac^e  is  brougfht  not  directly,  but  collaterally  and 
consequentially  in  question,  as  where  if  is  a 
question  of  leg^itiinacy  in  order  to  make  a  title 
to  an  inheritance,  it  may  originally  commence 
in  the  temporal  courts,  and  sometimes  is  finally 
determineil  there ;  as  in  the  case  of  what  is  by 
commop  law  called  special  bastardy,  that  is, 
where  there  is  no  doubt  about  the  marriage, 
but  about  the  priority  ot*  posteriority  of  the  birth 
of  the  party  who  is  claiming  the  inheritance 
to  that  marriage ;  there,  it  being  a  mere  matter 
of  fact,  whether  the  person  was  born  before 
marriage  or  after,  it  is  proper  fur  the  jury  to 
determine  ;  and  there  is  no  need  of  the  interpo- 
sition of  the  Ecclesiastical  Court  at  all.    So  in 
other  cases,  where  the  matter  begins  as  a  ques- 
tion upon  an  inheritance.    A  person  makes  a 
claim  to  an  inheritance  as  being  the  lawful  son 
of  A  and  B.    If  the  parties  to  the  marriage  or 
one  of  them  be  dead,  the  application  must  be 
made  originally  in  this  case  to  the  temporal 
courts,  and  they  will  proceed  in  it,  and  will 
either  determine  it  finally,  or  direct  a  case  to 
the  ordinary  to  certify  upon  the  marriage,  ac- 
conling  as  they  find  it  necessary  to  do,  and  ac- 
cording as  any  question  arises  upon  the  lega- 
lity of  the  marriage  or  not.    But  even  in  this 
case,  which  is  merely  a  question  upon  a  right 
to  an  inheritance,  and  not  between  parties  to  a 
marriage,  hut  lietween  parties  claimiiisr  under  a 
marriage,  if  one  of  them  produces  a  sentence 
furmerlv  given  upon  the  marriage  by  the  £c- 
clei^iastical  Court  in  the  life-time  of  the  parties 
to  such  msrriage,  the  moment  that  sentence  is 
produced,  the  court  of  common  law  is  estopj»ed ; 
and  notwithstanding  the  original  parties  to  that 
sentence  are  dead,  the  parties  to  the  suit  upon 
tlie  inheritance  must  still  have  recourse  to  the 
Ecclesiastical  Court  to  repeal  the  sentence  for- 
merly given  upon  the  marriage,  before  the 
temporal  court  can  proceed  a  step  further  :  and 
if  this  sentence  of  the  Ecclesiastical  Court  is 
not  set  aside,  the  judgment  of  the  temporal 
court  must  he  agreeable  lo  that  sentence.    The 
cases  of  Bunting  and  Lepningwell,  and  Kenn's 
case,  reported  by  k)rd  CoKe,  are  decisive  upon 
this  point :  and  it  would,  I  should  conceive,  in 
fraiping  your  opinion  upon  the  credit  due  to  the 
doctrine  laid  down  in  these  cases,  be  worth  one 
moment's  consideration  at  what  time  the  latest 
of  theui  was  determined.    Kenn's  case  was  in 
the  fifth  of  king  James  the  first.    Your  lord- 
ships know  extremely  well,  that  was  a  time 
when  tlie  different  jurisdictions  of  the  temporal 
and  ecclesiastical  courts  were  not  so  completely 
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settled,  or  at  leai»t  that  settlement  was  not  so 
completely  acquiesce<l  in,  on  the  part  of  the  ec* 
clesiastical  courts  then,  as  it  has  been  since : 
they  did  frequently  desire  to  arrogate  to  them- 
selves more  jurisdiction  than  the  temporal 
courts  were  willing  to  allow ;  and  the  coose* 
quence  of  that  was,  they  \«ere  very  frequently 
wiilistood.  This  produced  a  complaint  to  the 
priTy-council  in  the  Srd  of  kirg  James  1,  when 
aichbishop  BaocroA,  in  the  nnme  of  tlie  whole 
clergy,  exhibited  a  set  of  articles  against  the 
judges  of  the  realm  (as  lord  Coke  cxpres««*s  it, 
C^d   lust.  601,)   entitled,    *•  certain  articles  of 

*  abuses  which  arc  desired  to  be  reformed  in 

*  glancing  pruhihitionK.'  These  articles  were 
delivered  to  the  judges,  who  in  the  4tlt  of  king 
James  made  their  reply  to  them;  in  whicn 
thev  justified  the  procf-edings  ohj(>cted  to  by  the 
arclibishop  in  every  particular,  and  that  not 
without  some  considerable  degree  of  warmtU 
and  resentment.  Now,  with  great  deference  to 
your  lordships,  I  should  conceive,  that  a  reso- 
lution solemnly  and  unanimously  made  by  the 
two  chief  justices  and  five  other  judges  of  the 
common  law  in  the  very  next  vear  after  such  a 
dispute  as  this  had  been  carried  on  between  the 
two  jurisdictions,  cannot  well  be  suspected  of 
partiality  to  the  Ecclesiastical  Court :  and  lord 
chief  justice  Coke,  who  was  one  of  the  court, 
was  not  a  judge  that  would  at  any  time  have 
stood  up  for  their  encroachments ;  and  there- 
fore there  is  not  the  least  room  to  apprehend, 
that  there  was  any  undue  or  impro|ier  degree 
of  authority  attributed  by  that  resolution  of 
the  judges  to  sentences  of  the  ecclesiastical 
courts. 

My  lords,  this  case  of  Reno,  which  is  re- 
ported 7  Coke,  43,  has  been  already  opened  to 
your  lordships :  but  it  being  in  my  apprehen* 
siou  extremely  material  in  this  cause,  contain- 
ing the  whole  learning  that  is  to  be  met  with 
in  the  hook  upon  the  subject,  and  going  the 
uhole  length,  as  I  humbly  submit  to  your 
lordships  it  does,  that  it  is  our  business  to  con- 
tend for  in  behalf  of  the  noble  person  at  the 
bar,  your  lordships  will  not  perliaps  think  it 
mis-spent  time  in  me  to  stste  it  more  particu  - 
larly.    It  was  a  case  in  the  court  of  Wards, 
in  which  Thomas  Robertson  and  Elizabeth  his 
wife  were  plaintiffs,  and  Florence  lady  Stal- 
lenge  defendant.    The  case  was,  thatCbri«to<^ 
pher  Kenn  dc  facto  took  to  wife  Elizabeth  Sto- 
well,  and  had  issue  by  her  Martha  ;  soon  after 
this,  there  appears  to  have  been  a  suit  brought 
in  the  court  of  Audience,  in  which  the  judg- 
ment given  was  in  these  words :  **  preetensum 
contractum  et  matrimonium  inter  Chr.  Kenn 
et  Eliz.  Stowel  in  minore  lelate  eorundem  aut 
eorum    alterius    habitum  fuisse :    eosdemque 
Chr.  et    Eliz.  tarn  tempore  solemnizatioois 
dicti  matrimonii  quam  etiam  continuo  postea, 
eidem  matrimouio  dissensisse,  ac  eo  preetextu 
hujuamodi  matrimonitjtm  irritum  etinvalidum 
fuisse:  necnon  antedictos  Chr.  Kenn  et  Eliz. 
Stowel  ab  dicto  matrimouio  separandos  et  di« 
vorciandos  fore  pronunciamus,  eoaqne  separa- 
mus  et  divorciamui,  iisdemque  Cnr.  et  Eliz. 
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Kbertalem  ad  'alia  ? ota  convolandi  concedimus 
per  hanc  aententiam  ooalrain  defioilivam." 

My  lordff,  after  this  Kenn  married  another 
wife,  Elizabeih  Reck  with  ;  and  "after  this  it 
appear!  that  Elizabeth  Beckvrith  hrou<;ht  a  soit 
beibre  the  commissiunera  ecclesiastical  to  en- 
quire again  into  the  Talidlty  of  the  marriage 
between  Christopher  Kenn  and  Elizabeth  8io- 
well :  there  that  marriage  was  ac^ain  pro- 
nounced against,  and  the  marriage  of  Chriiiln- 
pher  Kenn  with  Elizal»eth  Beck  with  was  af- 
nrmed.  Then  Ehzabetli  Beckwith  died,  and 
Christopher  Kenn  married  Florence,  by  whom 
ht  bad  issue  Elizabeth,  and  then  died.  At  last 
the  questk>n  came  on  between  the  issue  of 
Christopher  Kenn  by  Florence,  and  Martha 
tbe  isaue  of  said  Cliristopher  Kenn  by  his 
firet  wife  Elixalicth  Stouell,  who  desired  t;ho 
might  be  permitted  to  aver  against  the  sentence 
fMrnierly  given  against  the  marriage  lietween 
Chriatopber  Kenn  and  Ehzabeth  Stowell,  de- 
claring that  ahe  could  prove,  that  the  whole 
wii  mundetl  ^on  an  alMolute  falseho<id ;  and 
that  those  parties,  who  are  declared  by  the  sen- 
tei^e  of  the  EcclesiaMlieal  Court  to  have  been 
married  in  their  minority,  and  to  have  dis- 
aented  to  the  marriage  in  the  moment  it  was 
•olemnized,  and  ever  after,  had  cohabited  as 
husband  and  wife  for  ten  years,  and  had  issue 
Marilia»  tbe  party  before  the  court  This  the 
■aid  party  averretl,  and  undertook  to  prove  in 
the  court  of  Wards,  in  order  to  avoid  ilie  effect 
of  the  sentence  of  the  Ecclesiastical  Court 
against  the  marriage  between  her  father  and 
mother.  But  it  waa  reaotved  by  all  the  jus- 
ticca  and  barons,  that  the  aaid  sentence  should 
conclude  aa  long  as  it  remained  in  force.  And 
in  anawer  to  the  averment  that  the  aentencc 
Mraa  fouuded  upon  false  facia,  they  aaid,  that 
though  the  eccleaiastical  judge  sheweth  the 
cauae  of  hia  sentence,  yet  forasmuch  as  he  is 
judge  of  the  original  matter,  the  loyalty  of  ma- 
trimony, we  ahall  never  examine  the  cause, 
whether  it  were  true  or  not :  for  of  thinga  the 
oognizance  whereof  belbngeth  to  the  Ecclesias- 
tical Court,  we  must  give  credit  to  their  sen- 
tencea,  aa  they  give  to  the  judgments  in  our 
courts.  In  that  same  case  it  was,  that  lord 
Coke  quoted  the  case  of  Corbett,  and  there 
there  had  been  no  sentence  in  the  Ecclesiastical 
Court :  that  originally  began  upon  the  question 
of  a  right  to  an  inheritance ;  and  the  party  who 
daim^  the  inheritance  was  advised  to  bring  a 
auit  in  tbe  Ecclesiastical  Court  then  against  a 
woman  who  jactitated,  aa  he  said,  of  an  undue 
marriage  with  hia  elder  brother.  The  party 
againat  whom  this  suit  was  brought  in  the  Ec- 
Gwaiastical  ('ourt  applied  for  a  prohibition,  and 
the  temporal  court  granted  it ;  for  thev  said, 
there  is  no  sentence  of  the  Ecclesiastical  Court 
in  this  case  for  you  to  reverse,  no  sentence  has 
been  given  ;  therefore  we  will  enquire,  as  far 
aii  we  see  we  can  do  without  interfering  in 
matters  of  mere  ecclesiastical  cognizance,  re* 
•pecting  the  loyal tv  of  the  marriage ;  and  we 
may  direct  the  orcfinary  to  certify  hereafter,  if 
there  is  a  necessity  for  it;  but  there  is  no  need 


to  apply  to  the  Eccleaiaatical  Court  in  the  pre- 
sent state  of  the  case. 

In  exact  conformity  to  this  principle,  it  was 
resolved  by  the  judges  of  the  common  law  in 
the  case  of  Bunting  and  Leppingwell,  4th 
Coke,  29,  forasmuch  aa  the  cognizance  of  the 
right  of  marriage  doth  belong  to  the  Eccle- 
aiaatical Court,  and  the  aame  court  hath  giveo 
sentence  in  thb  case,  the  judges  of  our  law 
ought  (although  it  be  against  the  reason  of  our 
law)  to  give  faith  and  credit  to  their  proceed- 
ings anu  sentences,  and  so  always  have  the 
judges  of  our  law  done:  and  so  it  was  re- 
solved, that  the  plaintiff  was  legitimate  and  no 
bastard. 

Thia  is  the  light  in  which  the  sentences  of 
the  Ecclesiastical  Courts,  given  in  matters  pro- 
(lerly  within  their  cognizance,  were  considered 
in  the  courta  of  common  law  at  the  time  when 
the  cases  I  have  just  referred  to  wtre  deter* 
mined  ;  and  there  is  such  a  train  of  cases  ex- 
actly conformable  to  them  down  to  very  mo- 
dem times,  which  have  been  already  quotedf 
and  therefore  I  will  not  trouble  your  lordahipa 
with  re|«eating  them,  that  I  cannot  help  thina- 
ing  it  must  to  looked  upon  aa  a  point  abso- 
lutely settled  and  at  rest. 

But,  my  lords,  not  to  rest  the  matter  merelv 
ti|)on  authority,  however  strong,  if  your  lonl- 
sliipa  conuder  the  grounds  upon  which  these 
determinations  were  made,  1  apprehend  they 
will  be  founded,  not  oidy  in  justice,  but  in  alA- 
solute  necessity;  and  that  the  confusion  would 
have  beeu  so  intinitely  great,  if,  admitting  dif- 
ferent courts  to  take  cognizance  of  different 
matters,  their  sentences  should  not  be  allowed 
to  take  effect  when  they  were  given,  but  the 
matter  mii^htbe  examined  over  again,  and  a  dif- 
ferent sentence  given  in  another  court,  the  for- 
mer sentence  remaining  unrepealeil,  that  there 
would  be  no  possibility  of  enduring  such  a  prac- 
tice. Consider  for  a  moment  what  effect  it  would 
have.  Suppoae  a  man  to  have  brought  a  suit 
for  jactitation  of  marriage  ayrainst  a  woman  in 
the  pro|>er  Ecclesiastical  Court ;  that  ahe 
should  pleail  hemnnarriage  by  way  of  justifi- 
cation, and  obtain  a  sentence  for  it :  the  man 
dies  intestate  after  that,  and  ahe  applies  to  the 
Prerogative  Court  for  an  administration  aa  the 
widow :  the  next  of  kin  of  the  deceased  lippean 
there,  and  denies  her  to  be  the  lawful  widow  : 
in  proof  of  which  ahe  produces  the  sentence; 
is  the  Prerogative  Court  to  give  credit  to  thia 
sentence  or  not  ?  If  it  is  to  give  credit  to  it. 
(as  it  does  daily)  the  reason  is  because  it  binda 
universally  aa  long  as  it  is  in  force ;  for,  though 
they  are  both  Ecrclesiasticnl  Courts,  there  is  no 
more  privity  between  tbe  Prerogative  Court  and 
tbe  Consistory  Court  of  any  diocese,  than  be- 
tween the  Prerogative  and  the  court  of  King'a 
Bench.  The  Prerogative  Court  has  the  mere 
cognizance  over  probate  and  administration; 
and  therefore  if  universal  credit  is  not  due  to 
the  sentence  of  the  Court  which  pronounced 
for  the  validity  of  the  marriage,  the  Preroga- 
tive Court  muat  in  the  case  eupposed  go  into 
the  quettien  orer  agthii  whether  the  party  de- 
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ctfaaed  and  the  ptrty  cltimiD^  to  be  his  widow 
were  married  or  not  married.  The  Prerogative 
Court  is  an  ecclesiastical  court,  and  proceeds 
upon  the  same  rules,  so  far  as  they  sre  appli- 
cable:   it  proceeds  in   the  same  manner  b^ 
allegation  and  by  written  evidence ;  the  judffe  is 
a  person  bred  in  the  same  profession ;  anu  tlie 
practisers  are  the  same  with  those  that  prac- 
tise in  the  Consistory  Court  of  London ;  and 
therefore  there  is  a  probability  that  the  Prero- 
gative Court  in  this  case  might  agree  with  the 
judge  of  the  Coniistory  in  opinion  that  the 
marriage  was  a  good  one,  and  consequently 
decree  the  administration  to  the  party  praying 
it  as  the  widow.    What  would  be  tbeconae- 
qaence  of  that  ?  Why,  the  pirty  would  have 
had  two  law<  suits  instead  of  one,  and  have  got 
by  them  two  pieces  of  paper  called  sentences 
for  her  marriage,  and  letters  of  administration, 
bnt  she  would  not  be  a  bit  the  nearer  getting 
possession  of  the  deceased's  effects.    For  these 
she  must  apply  to  a  court  of  common  law ;  and 
there,  according  to  this  doctrine,  the  first  per- 
son she  is  .obligeti  to  bring  an  action  against 
will  be  at  liberty  to  sav.  Who  are  you  ? — The 
administratrix  snd  wiJow. — No,  I  deny  that : 
it  is  true,  you  have  obtained  a  sentence  mr  your 
marriage  and  an  administration  from  the  Prero- 
gative Court  as  the  widow  ;  but  those  sentences 
were  founded  upon  false  facts :  therefore  I  ob- 
ject to  them,  and  desire  there  may  be  a  third 
suit  to  have  it  enquired  into  in  this  court,  whether 
there  was  a  real  marriage  or  not.     Now,  sup- 
posing thai  iu  this  third  suit  a  jury  should  be  of 
a  different  opinion  from  the  two  former  courts, 
what,  would  be  the  consequence  f  Why,  that 
the  party  who  brought  a  suit  for  a  debt  would 
be  non-suited :    so  tliat  here  would  be  a  legal 
administration  subsisting  (unless  the  court  in 
which  the  action  was  brought  could  repeat  it 
and  grant  a  new  one,  a  power  which  1  believe 
no  temporal  court  has  ever  yet  exercised)  but 
the  handd  of  the  administrator  would  lie  abso- 
lutely tied  up,  the  effects  could  never  be  admi- 
nistered, the  debts  of  the  testator  could  never  be 
called  in,  the  estate  could  never  be  distributed. 
Your  lordships  see  plainly  that  the  confusion 
would  be  so  extreme,  if  this  doctrine  was  to 
prevail,  that  no  error  in  a  sentence,  however 
apparent,  nor  any  inconvenience  arising  from 
it  to  particular  persons,  however  great,  can  be 
a  sufficient  cause  for  any  court  to  examine  into 
the  merits  of  a  sentence  given  in  a  matter  of 
which  itself  has  no  le^  cognizance ;  and  that 
there  is  the  Utmost  wisdom  in  those  resolutions 
which  declare,  that  there  is  an  implicit  credit 
due  from  all  other  courts  to  the  sentences  of 
courts  having  the  proper  jurisdiction  over  the 
matter  in  which  the  sentence  bu  been  pro- 
Douneed. 

My  lords,  the  cases  that  I  have  hitherto 
mentioned  and  alluded  to  have  been  all  in  dvil 
causes.  Will  it  be  said,  that  the  question  now 
before  your  lordships,  bc^  in  a  cnounal  cause, 
that  varies  the  case  ?  and,  that  although  a  sen- 
tnoe  i>f  the  Eccleiiastical  Coort  would  be 

tiatogan4<oadiiitfttTiikiWtiascifacau^ 


A.  D.  1776.  i;4S8 

yet  in  a  criminal  cause  it  would  not  have  th# 
same  effect?  My  lords,  the  same  effect  1  can 
very  readily  agree  that,  according  to  my  poor 
notions  of  (aw  and  justice,  it  would  not  have  ; 
but  1  should  think  it  wonid  have  ten  timet 
greater :  and  1  cannot  conceive  it  possible,  that 
it  can  be  held  in  any  case,  or  in  any  country 
in  the  world,  thst  a  sentence,  which  would  m 
held  to  be  conclusive  evidence  to  avoid  a  civil 
demand  against  a  person,  would  not  be  held  to 
be  conclusive  eviifence  and  defence  a^nst  a 
criminal  prosecution:  I  cannot  conceive  that 
to  be  possible.  *  In  pcenalibus  causis  benigniua 
*  interpret anduro  est,'  is  a  maxim  of  universal 
law.  Undoubtedly  it  is  the  business  of  all  cri- 
minal judicatures  to  enquire  strictly  into  crimes  ; 
to  punish  those  acts  which  the  law  has  made 
criminal,  and  which  are  legally  proved ;  but 
courts  of  law  do  not  strain  points  in  order  to 
make  crimes,  and  inflict  punishments ;  it  never 
was  so  cbntend^l :  and  I  do  conceive  that  many 
instances  might  be  enumerated  by  those  who 
are  conversant  in  the  practice  of  the  criminal 
law,  which  I  am  not  in  the  least,  in  which 
parties  prosecuted  are  indulM  with  peculiar 

Crivileges.  I  believe  that  they  are  not  bound 
y  their  first  plea.  If  a  party  has  been  ill- 
advised  in  his  pies,  he  is  hound  down  by 
that  in  a  civil  cause;  but  in  criminal  pro- 
secutions the  prisoner  may  plead  over  and 
over  again,  and  is  allowed  to  avail  himself 
of  every  nicety  in  the  law  to  avoid  con- 
viction. 

Upon  these  grounds  therefore  I  hope  it  will 
appear  to  your  lordships  to  he  most  clear,  that 
the  sentence  of  the  Ecclesiastical  Court  always 
has  beeu  esteemed  and  must  l»e  alk>wed  to  be 
final,  to  be  the  only  evidence  that  can  be  re- 
ceived concerning  the  fact  upon  which  it  has 
been  pronounced,  and  that  the  fact  is  no  longer 
the  legal  object  of  enquiry  by  any  other  i»urt. 
I  do  apprehend  this  to  be  so  clearly  and  fully 
estahhshed,  that  I  can  scarce  conceive  thst  the 
gentlemen  will  deny  it ;  hut  1  apprehend  and 
do  expect  that  they  will  endeavour  to  find  a 
distinction.  And  they  will  say,  Though  we 
should  adroit  your  rule,  that  the  sentence  of 
an  ecclesiastical  court  is  binding  so  kmg  as  it 
subsists  in  general,  yet  if  that  sentence  was  ob- 
tained by  collusion  and  fraud,  it  is  otherwise  ; 
and  if  it  can  be  proved  to  have  been  so  obtain- 
ed, it  will  immediately  lose  its  effect.  1  expect 
we  shall  be  so  told ;  and  1  do  admit,  that  to 
maintain  our  present  point,  which  is,  that  the 
sentence  is  conclusive  evidence,  we  must  say 
that  it  is  a  rule  'without  any  exception ;  we 
must  say,  that  collusion  in  obuining  the 
sentence  would  not'ijive  your  lordships  any 
jurisdiction  to  enquire  into  the  fact :  and  I  do, 
with  great  submission,  contend  before  your 
lordships,  that  no  court  which  has  not  an  ab- 
solute and  an  entire  jurisdiction  over  a  fact,  at 
much  as  the  former  court  had,  can  take  cogni- 
zance of  a  nutter  that  has  been  already  decided 
upon  in  that  former  court,  upon  a  suggestion 
or  even  proof  that  collusion  .was  used  in  ob- 
tttUBg the fomer MBtflim.  lmiy,aiidlam 
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afhiid  I  thall,  talk  very  i|;norantly'  respertingr 
tbftfe  cttfft  in  which  the  coorU  of  common  taw 
take  cognizance  of  maltera  which  liave  been 
already  ilectded  upon  by  other  courts,  a|N>n 
proof  that  the  decision  wai  obtained  by  fraud 
and  collusion  of  the  parties  at  that  time  before 
the  court.  I  own  I  am  bv  no  means  master  of 
that  subject ;  but  I  apprehend  they  are  only  in 
■nch  cases  where  each  court,  suftpose  the  court 
cf  Kinij^Vliench  and  Common  Pleas,  or  any 
other,  has  an  entire  concurrence  ofjorisdiction ; 
where  there  was  an  option  in  the  parties  to 
commence  the  suit  originally  either  in  one  court 
qr  the  other,  and  where  the  effect  of  the  sen- 
tfnce  of  the  two  coorti  would  be  perfectly 
•qual.  In  such  a  case,  if  af\er  sentence  |(tTen 
in  one  of  those  courts  application  should  be 
nade  to  the  other  to  rehear  the  matter,  on 
|fltkif  that  the  former  decision  was  not  fairly 
obtained,  this  might  be  a  just  ground  for  the 
aoart  to  which  proof  of  the  fraud  is  offered,  to 
n^Yt  We  will  hear  the  matter  over  afpiin,  which 
we  had  a  right  to  hare  heard  as  well  as  the 
other  court  had,  had  it  not  been  that  the  cause 
was  commenced  with  them :  but  I  apprehend, 
tto  court  can  do  this,  the  sentence  of  which, 
when  it  is  given,  will  not  have  the  same  legal 
effect  to  the  full  as  the  sentence  of  the  former 
oonrt.  Nor  can  it  be  said  that  this  court,  high 
and  august  as  it  is,  or  any  other  CfMirt  of  cri- 
ninal  jurisdiction,  con  give  a  sentence  upon  a 
marriage,  which  will  have  all  the  effects  that 
the  sentence  of  the  Ecclesiastical  Court  will 
hare.  Strip  the  question  of  itK  circumstances, 
and  let  it  be  asked  simply.  Has  the  House  of 
Liords  a  power  to  try  the  validKy  of  a  marriage  ? 
Every  body  will  say  at  once.  It  has  not.  Al- 
low me  to  consider  what  would  be  the  conse- 
qaence  if  your  lordships  were  to  takeco;;ni* 
saace  of  this  matter,  and  were,  notwithstanding 
the  sentence  of  the  Ecclettiastical  Court,  upon 
ihe  suggestion  of  Collusion,  or  any  other  sug- 
gestion, to  say,  We  are  not  barred  by  it,  we 
will  go  into  it;  and  that  the  party  tried  under 
aoch  circuaistances  should  be  convicted  of  [»o- 
Ivgamy:  what  would  be  the  conBequence  of 
tnat?  Would  it  set  aside  the  8«H;ond  marriage? 
I  take  It  must  clearly  it  wuuld  not.  Suppose 
that  after  the  wife  had  been  cimvicied  of  polv 
ffamy  for  marr^in^  B,  in  tlit'  lifetime  of  *A, 
Ger  foroMr  husband  (a  sentence  against  her 
marriage  with  A  having  first  been  obtained  in 
the  Ecclesiastical  Court)  she  should  by  any 
means  become  entitled  to  a  fortuue,  by  legiti- 
macy or  otherwise,  would  not  H  have  a  n«;ht 
to  demand  the  legacy,  orauy  other  effects  that 
came  to  the  woman  subsequent  to  the  convic- 
tion ?  1  Rulimit  to  your  lordships,  he  certiinly 
would.  Sop|i«»se  B  to  die  intestate,  might  not 
the  wife,  notwithftanding  such  a  contiction  as 
this,  pray  the  administration  to  his  effects  ?  and 
If  her  interest  as  widow  was  denied,  as  having 
been  the  wife  of  A,  at  the  time  she  married  B, 
aad  she  in  reply  to  this  should  produce  the 
aentence  iu  the  Ecclesiastical  Court  against 
liar  marria^  with  A,  bearing  date  prior  to  her 
mavriaga  with  0,  the  Court  ooiM  not  reftnato 


grant  administratioa  to  her.  Suppota  that  after 
the  ooovictioa  the  parties  to  the  second  nsar- 
riage  should  continue  to  cohabit,  and  should 
have  children,  would  not  they  be  entitled  to  the 
inheritance  as  tlie  legitimate  issue  of  the  se- 
cond marriage  f  I  take  it,  that  under  the  autho- 
rity of  the  cases  of  Bunting  and  Leppingwelly 
Kenn,  and  the  rest  that  have  been  since  de- 
termined conformably  to  those  cases,  there 
cannot  be  a  doubt  that  they  would,  if  a  qnettion 
should  arise  upon  the  right  to  the  inheritaaea 
in  a  court  of  common  law,  so  long  as  the  ec- 
clesiastical sentence  against  the  first  marriage 
remained  in  force:  in  short,  the  conviction 
would  have  no  operation  at  all  u|)on  any  ciTil 
effect  of  the  second  marriage.  The  consequence 
therefore  of  proceeding  to  convict  for  polygamy 
for  a  second  oiarriage,  in  a  case  where  there 
had  been  a  sentence  of  the  proper  ecclesiasttcal 
court  against  the  first,  would  be,  that  a  woman 
who  had  been  convicted  of  felony  for  marry- 
ing, might  under  that  criminal  act  (as  it  would 
then  be  pronounced  to  be)  derive  to  herself  all 
the  privileges  and  advantages  that  accrue  to  a 
wife  in  the  fortune  of  her  husband  by  a  lawful 
marriage,  and  convey  a  title  to  her  issue  to  the 
greatest  honours  and  estate  in  tlie  kingdom. 
These  are  such  glaring  contradictions  and  ab- 
surdities, as  I  shouki  with  great  deference  ap- 
prehend that  neither  your  lordships,  nor  any 
other  court  of  justice,  would  give  occasion  to, 
without  the  utmost  reluctance.  There  is  a  case 
or  two  which  have  not  yet  been  mentioned, 
and  which  appear  to  me  to  be  extremely  ma- 
terial, to  shew  the  extraordinary  and  unusual 
steps  that  have  been  sometimes  taken  by  courts, 
anu  in  cases  extremely  similar  to  the  present, 
to  avoid  a  contrariety  of  sentences  of  courts 
having  different  and  distinct  jurisdiction.  In 
the  case  of  Boyle  and  Boyle,  in  the  KingV 
bench  iu  1C87,  reported  3d  Mod.  164,  a  libel 
was  admitted  in  the  spiritual  court  against  a 
wouian  *  causfl  jactitationis  maritagii.'  The 
woman  prayed  a  prohibition  to  the  Ecclesiasr 
tical  Court ;  and  the  KUggestion  was,  that  this 
person,  who  now  libelled  against  her  in  a  cause 
of  jactitation,  had  been  indicted  at  the  sessions 
in  the  Old-Bailey  for  marrying  her,  he  having 
a  wife  then  living ;  that  he  was  thereufion  con- 
victed, and  had  judgment  to  be  bnmt  in  the 
hand ;  that  therefore  they  had  no  right  to  pro- 
ceed, and  therefore  a  prohibition  was  prayed. 
Serjfatit  Levinz  in  that  case  moved  for  a  con- 
sultation, because  no  court  but  the  Ecclesias- 
tical Court  can  examine  the  marriage.  Upon 
the  contrary  it  was  said,  that  if  a  prohibition 
should  not  go,  then  the  authority  of  these  two 
courts  would  interfere,  which  might  be  a  thing 
of  ill  consequence:  that  if  the  lawfulness  of 
ibis  marriage  had  been  first  tried  in  the  court 
Christian,  the  other  court  at  the  Old- Bailey 
would  have  given  credit  to  their  sentence,  and 
upon  this  ground  and  this  principle  merely, 
that  there  might  be  a  centrariety  of  sen- 
tences, which  would  be  mischievous.  The 
court  went  certainly  a  great  way,  for  it  prohi- 
bited the  EedawMtaf  eoort  ftam  proceeding 
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IB  a  mirriagt  CMwe  iiUer  vmi ,  nf  which  it  has 
iha  cl«arett  aad  moil  micODtroferted  juria- 
diction. 

JU  V  lonia,  another  cate  was  that  of  Paraman 
aod  iPursmao,  which  began  io  the  Consistory 
Court  of  Exeter :  it  was  a  cause  of  restitution 
of  coujuKal  rights  brought  by  ttie  woman. 
Tlia  libel  waa  adipitted  ;  and  then  there  was 
an  apfioal  to  the  court  of  Arches.  The  judge 
proaoiinced  for  the  appeal,  and  was  proceed- 
ing ilpoB  the  merits  of  tlie  cause ;  but  upon  the, 
4th  oif  Noretnber  1727,  he  was  serred  with  a 
prohibition.  And  the  ground  for  obtaining  this 
|irohibition  was,  that  Sirah  Fursman  pr^end- 
ing  to  be'  the  lawful  wif«  of  the  said  Fursman, 
bad  indicted  him  for  bigamy  in  marrying  ano- 
thi>r  wife,  aod  failed  in  proof  of  her  own  mar- 
riage ;  whereOnon  the  said  Fursman  was  ac- 
quiu«>d  ;  and  therefure  it  was  said  the  Eocle- 
siasticul  Court  shoold  not  proceed.  Now,  my 
lords,  if  a  prior  judgment  gifen  by  a  court,, in 
a  matter  in  which  it  can  have  onl^  an  inci- 
dental partial  jurisdiction,  is  a  sufficient  cause 
lor  stopping  all  subsequent  proceeding  in  the 
same  ca»e^  «*?en  in  the  court  which  has  the  en 
tire  ordinary  jurisdiction  orer  the  question,  on 
account  of  th«  ill  conscqnence  that  would  ensue 
from^  the  interference  of  the  authority  of  the 
two  courts ;  aurely,  by  all  parity  of  reasoning, 
in  a  case  whrre  it  appeara  that  the  court,  which 
the  law  and  constitution  have  entrusted  with 
the  entire  jurisdiction  over  the  matter  in  ques- 
lion,  has  already  taken  cognizance  of  it  aod 
pronounced  its  sentence,  the  court  of  incidental 
jurisdiction  will  giro  credit  to  such  sentence, 
and  conform  its  own  seotence  to  it 

If  the  ill  oonse(|fienres  arising  from  clashing 
and  contradictory  judgments  of^different  courts 
rosy  be  allowed  to  have  any  influence  upon 
jrpur  lonlships'  judgment  in  this  matter,  there 
IS  uo  need  to  rack  the  invention  for  circum- 
stances that  might  happen :  the  case  before 
your  lordships  heed  but  be  j^lainly  stated,  to 
shew  those  inconveniences  m  the  strongest 
light.  The  sentence  of  the  Ecclesiastical 
Court  pronouncing  and  declaring  the  noble 
prisoner  to  be  free  from  all  matrimonial  con- 
tracts with  Mr.  Hervey,  was  given  in  February 
1769 :  soon  afW,  she  married  the  duke  of 
Kingston  under  the  dispensation  that  is  usually 
granted  for  the  marriage  of  persons  of  that 
rank.  Under  this  marriage  the  duke  and 
duchess  cohabited  between  four  and  five  years 
as  husband  and  wife ;  at  the  expiration  of  which 
the  duke  of  Kingston  died,  having  first  made 
bis  will,  by  which  he  gave  the  most  aflec- 
tionate  and  most  honourable  testimony  of  his 
considering  her  is  his  wife.  At  Ust,  in  July 
1775,  comes  a  bill  of  mdictment,  which  is  to 
set  the  sentence  of  the  Ecclesiastioal  Court 
entirely  at  nought,  and  to  brand  this  open 
and  solemn  marriage,  confirmed  by  a  cohabi- 
tatioB  and  reputation  of  so  many  yearsi  with 
the  name  of  a  felony. 

My  lords,  if  this  indiotmeot  should  be  pro- 
ceeded upon,  and  the  fyicX  of  the  first  mamage 
found  differently  fhmi  what  appetved  to  toe 
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hhi  sentence  upon  it,  the  oonf^skm,  the  scandal 
(I  think  1  may  reiiture  to  call  it)  that  woold 
arise  finora  the  cootrariety  of  the  two  senleaces 
that  would  then  be  proubunced,  and  both  stfll 
in  force,  wouki  be  such,  that  I  cannot  conceive 
that  any  coort  of  justice  would  hasard  it,  apoQ 
;  >oy  suggestion  or  apprehension  of  error  in  the 
I  foriner  sentence,  or  fraud  in  obtaining  it,  ami 
t  which  was  irremediable  btr  any  other  means, 
'  or  any  other  the  most  striking  or  nhtusflile  ar- 
gument that  could  be  urged  to  induce  them  to 
it.    But  the  plea  Of  the  necessity  of  doing  an 
j  extraordinary  act  to  set  aside  an  improper 
I  sentence,  or  the  effect  of  snch  a  sentence^ 
;  is  certainly  less  applicable  to  the  Ecclesiaa- 
i  tical  Court,  than  to  anv  other  coort  known 
!  in  this  kingdom ;    and  least  of  all  is  it  ap- 
!  plicable  to  their  proceeedings   in    marritftt 
'  causes.     There  is  a  course  of  appeal  in  the 
.  ecclesiastical  courts,   a  deliberation  in^  their 
proceedings,  that  is  unknown  to  any  court  in 
this  kingdom  ;   from  the  archidiaconal  court 
(if  the  cause  be  originally  instituted  there)  tof* 
the  cousistory  of  tlie  diocese ;  from  thence  to 
the  metropoliiical  cou^,  which  is  the  court  of 
Arches ;   from  thence  to  the  king  in  hie  cooft 
of  Chancery  ;    from  which  a  commission  of 
Delegates,  to  hear  ap|»eals,  issues  vt  deUto 
juttiti^ ;   in  every  one  of  these  courts  the  par- 
ties are  not  bound  down  to  what  has  been  given 
in  evidence  in  the  court  below  :   it  is  not  mere- 
ly error  in  law,  but  error  in  fact  likewise  may 
be  corrected  upon  appeal  in  the  Ecclesiastical 
Court;   and  if^  there  are  any  facts  material  to 
the  point  in  issue,  that  have  not  been  pleaded 
and  examined  to  in  the  inferior  court,  they  maj 
be  pleaded  and  given  in  evidence  in  the  Court 
of  Appeal ;   and  so  down  to  the  last  court. 
Besides  this,  in  every  one  of  these  courts  it  is 
not  a  matter  confiued  to  the  two  parties  thai 
institute  the  suit,  and  therefore  may  carry  it  on 
collusively ;   for  in  any  {leriod  of  the  cauKC  a 
third  person,  that  has  any  interest  in  the  mstter 
in  question,  if  he  (fees  that  the  two  original 
parties  are  colluding,  or   thst  one  of  them 
IS  negligent,  or  if  he  has  any  other  reason 
to  be  dissatisfied  with  the  manner  in  which 
the  business  is  conducted,  he  may  intervene 
for  his  interest,  and  the  court  must  ex  debito 
juiiitUt  admit  him  to  do  so  ;   he  may  give  in 
a  plea,  if  he  intervenes  before  the  cause  is 
condudrd  ;    he  may  examine  hia  own  wit- 
nesses, and  act  in  all  respects  as  a  party  in  the 
cause.      Whst  possible  human  means  of  pro- 
viding agatnat  collusion  and  surprize  is  omitted 
out  of  this  method  of  nroceedmg !    But,  my 
lords,  even  this  is  not  all ;   for  when  the  cause 
has  run  this  great  length,  application  may  be 
made  to  hia  majesty  in  council,  who,  if  hie  is 
advised  that  there  is  a  ground  for  it,  has  a  power 
ejr  grata  to  grant  a  commission  to  review  the 
whole  matter  over  again.     Prom  this  view  of 
the    method   of  proceeding  in   ecclesiastical 
courta,  I  apprehend  it  will  appear  to  your 
lerdriiips,  that  they  are  not  so  ill  provkled  with 
^      either  laaveiif  or  Id  reArm  dToninincir 
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ward  Ibat  e? itlenca  which  wm  before  witbhekl, 
and,  apoo  proof  that  the  former  senteoce  wis 
errooeous,  aoother  of  a  direct  contrary  teo- 
deoey  will  be  gif eo  f 

fdy  lords,  the  marriage,  which  is  the  only 
ftct  m  dispute  in  the  preseot  ease,  has  many 
years  ago  been  put  iu  issue  in  the  proper  man*' 
ner  in  the  proper  court,  and  a  senteoce  giren 
against  it  as  decisive  as  auy  that  court  can  give 
in  a  marriage  cause :  upon  trust  aud  confliience 
in  that  sentence  it  was,  that  the  act  was  done 
for  which  the  noble  prisoner  is  now  accused  be- 
fore ^our  lordships  ;  the  seutence  is  produced^ 
remaining  in  full  force;  and,  for  the  reasoM 
that  hav;  been  urged,  we  humbly  hone  your 
lordships  will  be  of  opinion,  that  it  is  the  only 
legal  evidence  that  can  now  be  given  respect- 
ing the  fact  upon  which  the  accusation  is 
founded,  and  that  your  lordships  will  therefore 
receive  it  in  liar  of  any  other.* 

*  Mr.  Hargrave,  in  his  Treatise  *  Concern* 
<  iog  the  Effect  of  Sentences  of  the  Courts  £o- 
'  clesiastical  in  Cases  of  Marriage,*  See.  aAer 
having  stated  the  numerous  authorities  on  • 
which  he  founded  his  conviction  of  the  conclu- 
sive quality  of  sentences  by  courts  having  a 
peculiar  jurisdiction,  and  of  the  application  of 
that  general  doctrine  to  the  case  of  the  duchess 
of  Kingston,  enters  upon  the  examination  of 
certain  objections  to  his  conclusions,  viz. 
1.  That  the  sentence  in  this  case  being  amirti 
matrimonium  bath  not  the  effect  of  a  thing 
finally  adjudged ;  or,  according  to  the  language 
of  tlie  civilians  and  canonists,  *  noo  transit  ia 
*  rem  judicatam  ;*  and  that  as  it  would  not  be 
conclusive  to  a  S|Mritual  court,  therefore  it 
ought  not  to  be  so  to  the  temporal  one.  2. 
That  though  the  sentence,  so  long  as  it  remains 
in  force,  may  bind  the  lady  and  gentleman 
who  were  the  parties,  stramrers  ought  not  to 
be  affected  by  it.  3.  That  the  interest  of  the 
king  is  not  bound  by  juilgroenis  on  sentences  in 
suits  between  private  persons;  and  therefore 
that  the  sentence  ought  not  to  be  conclusive  in 
proceedings  to  which  he  is  a  party,  as  he  is  in 
an  indictment.  4.  That  sentences  of  the  ec- 
clesiastical courts  in  matrimonial  cases  are 
not  conclusive  in  the  temporal  courts ;  because 
in  them  the  suit  is  diverto  imiuitn.  5.  That 
the  act  of  the  1st  of  James  the  1st,  ou  which 
the  lady  is  indicted,  bsving  given  to  the  tem- 
poral courts  the  trial  of  polygamy,  they 
ought,  so  far  as  regards  that  offence,  to  be  con- 
sidered as  having  a  concurrent  jurisdiction  over 
questions  of  marriage  with  the  spiritual  court ; 
and  that  if  they  are  concurrent,  the  inference 
from  the  determined  cases,  which  chiefly  de- 
pend* on  the  supposition  of  a  peculiar  jurisdic- 
tion, wholly  fain ;  and  then  it  will  only  remain 
to  shew,  that  the  sentence  would  not  conclude 
a  spiritual  court  of  concurrent  jurisdiction. 

Having  set  forth  his  reasons  for  thinking  thai 
the  preceding  objections  are  .invalid,  Mr. 
HargraTe  terminates  this  bnuKh  of  his  investi- 
gatxm  thus : 

,  V 1^ ^ J <i^^ m^^^^MOt  whichoncanui 
*  1 
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judgments,  as  to  stand  in  need  of  the  extraor- 
dinary ioterpositwn  of  other  courts,  in  any 
natters  that  are  properly  within  their  juris- 
dictum;  but  least  of  all  is  this  necessary  in  a 
marriage  cause,  for  a  marriage  cause  is  never 
at  an  end :  let  the  cause  have  been  argued  ever 
•0  oAen,  let  it  have  been  sifted  with  the  most 
•cmpulous  exactness  and  attention,  let  there 
have  been  one  or  more  appeals,  let  every  step 
have  been  taken  that  can  be  taken  to  give  a 
final  conclusive  judgment,  still  the  same  party 
nay  come  before  the  court,  and  say,  Tbe  court 
has  been  imposed  upon  ;  I  desire  this  matter 
may  be  exammed  over  again.  The  court,  upon 
socn  application,  would  and  must  take  cog- 
nisance of  it. 

I  will  trouble  your  lordships  with  quoting 
IniI  one  authority  for  this,  which  ia  that  of 
Sanchez  in  his  treatise  de  Matrimonio,  lib.  7, 
disp.  100,  c.  1,  who  lays  it  down  in  these  posi- 
tive and  explicit  terms :  "  Id  in  matrimonio 
spedale  est,  ut  sententia  in  conjugali  caus& 
lata,  quacunque  circumspectione  pneroissa,  sive 
bis  ab  ek  provocatum  fiierit  coonrmataque  sit, 
aive  lapsus  terminus  ad  appellandum  sit,  nun- 
qnam  transeat  in  rem  judicatam,  ac  proinde 
non  ita  efficacem  auctoritatem  sortiatur,  quin 
relractaoda  sit,  quoties  compertum  fuerit  eam 
errore  quodam  latam  fuisse.''  And  the  reason 
nsiijjrncd  for  making  this  material  and  singular 
distinction  between  marriage  causes  and  all 
other  causes  is,  that  in  general  the  consent  of 
the  party  who  does  not  appeal  from  a  sentence 
which  is  given  against  him,  gives  force  and  au- 
thority to  the  sentence,  though  there  might 
otherwise  be  a  ground  for  him  to  complain  of 
it  But,  says  the  author  before  quoted,  **  sen- 
tentia per  errorem  lata  in  caiiiift  conjugali, 
transiens  in  rem  judicatam,  foveret  peccatum, 
aoiaraodo  veros  conjuges,  v el  uniendo  eos  qui 
taiea  esse  nequeimt:  at  nullum  vuiculum 
qnantulumcunque  multiplicatum,  potest  fir- 
mare  actum,  ex- quo  peccatum  oonsurgit." 

Tbe  same  doctrine  is  laid  down  in  a  molti- 
tnde  of  other  writers  upomthe  canon  hiw,  of 
which  there  are  wanon  loads ;  but  tliey  are 
unanimous  in  establishing  the  maxim,  **  sen- 
tentiam  in  causa  matrimonial!  nunquam  tran- 
aire  in  rem  judicatam  ;'*  which  I  am  sure 
Tonr  lordships  will  not  hear  denied  or  disputed 
by  tbe  other  side. 

From  hence  it  will  appear  to  your  lordships, 
how  little  ground  there  is  for  that  notion  which 
seems  to  have  got  abroad,  that  the  proceedings 
of  the  ecclesiastical  courts  in  causes  of  jactita- 
tion, or  any  other  causes,  are  such  as  tend  to 
loosen  the  bonds  of  matrimony  (which  both  in 
n  civil  and  a  religious  light  without  doubt  is  the 
most  essential  bond  of  society)  and  ^ve  parties 
an  opportunity  of  dissolving  it  at  theur  pleasure. 
The  court  in  these,  as  in  all  other  cases,  must 
determine  '  secundum  allegata  et  probata,'  ac- 
cording to  the  evidence  before  it :  out  where  is 
.the  tDcoHragement  given  tojparliesto  collnde, 
or  what  security  can  they  nave  imder  a  aen- 
tsnoe  obtained  by  fraud,  when  that  frand  may 
litany  future  time  be  detcdcdy  bj  bringing  m^ 
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t  Lord  Pra.  of  the  CouactJ.  My  Igrdi,  I  more 
vour  lonlilii)]*  lo  «Oouro  to  tlic  Cbamber  of 
Ttt^Koeut.—Lofd*.  Ay,  fty. 

L.  11.  S.  This  HouM  »  ittJMinietl  to  the 
Chiniber  of  I'«Tli«incDl. 

Tbe  Lonli  and  Dihen  returned  tolheCbain- 
ber  of  PaHiamnit  in  the  Mine  order  tliey  ctme 
down,  cxeeiit  ihe  Lord  BiEh  Btewkrd,  wbo 
walked  ttier  bia  royal  hi^hnets  the  iluke  or 
CoRiberhnd;  and,  ifie  House  beio^  thu«  re- 
lumed, rewired  lo  proceed  further  id  the  trial 
of  Elixabeth  ducbets-doira^rer  of  KingatOD,  in 
Weil miottcr-h all,  ta-mormw  at  ten  uf  the 
clock  in  Ihe  inorDiny, 


me,  af^ainil  tlie  operation  or  Ihe  lenience  U 
concluaire,  ariaei  Irom  aome  few  caaea,  whiofa 
I  obserre  tv  ba<re  been  heretofore  citat  for  that 
purpoM ;  tbou|[h  I  do  not  lee  tbit  they  in  aoy 
degree  apply. 

•<  One  is  the  caae  of  Hioba  and  Harrii,  (u 
vrhich  a  probibilioo,  to  itay  auii  in  the  eccle- 
siaitial  eourtaniniloM  for  inceat in  marrying 
hii  first  wife'a  iialer,  traa  granted  guoad  atinnr 
ling  the  marriat^e ;  becaniie  the  aecoad  wife 
ira>  dead,  and  there  waa  inue  of  tbe  marria^. 


and  coDMqnently  battardiiinr  tbe  iaane  wonid 
hare  been  contrwlictinz  a  rn&  of  our  law,  that 
a  inarriagfl  de  facto  ahall  not  be  *Totded  after 
Ihe  death  of  either  party.  See  Canb.  STl. 
See  100  Co.  Litt.  33  a.  &  b.  But  thiecaie  only 
prate*  a  right  to  centroul  the  apiritual  court*, 
where  Ihey  proceed  in  oppoaition  to  the  com- 
mon taw  in  a  point  in  which  it  predominate* 
oTcr  the  law  eccle*ia*tical. — Aoolher  caae  ia 
Hilinrd  and  Phaly,  in  which  tbe  then  lord  chief 
justice  of  Ihe  Kitig's-btoch  nn  an  tisue  from 
Chancery  to  try  a  marriage  refuted  even  lo  re- 
ceife  aa  CTidence  a  aentence  againat  llie  aup- 
poaed  buahand  fur  fornication  wilh  tbe  aup- 
poted  wih,  and  bi«  payment  of  money  in  cora- 
'  a  ti>T  ihe  penance  enjoined.  Dot  tbia 
ingle  one  againat  all  the  other  autho- 


diaapproTcd  of  by  lord  chancellut  King,  when 
tbe  matter  camenefore  bim  again,  thou|fli  it  ia 
not  mentioned  whether  he  granted  a  new  trial. 
See  8  Mod.  180.— A«  lo  Emmerton  and  Hide, 
which  was  before  lord  Holt,  and  it  died  in 
Comberk.  72,  and  Skinn.  4£;i,  hut  moet  fully 
ill  3  Mod.  ]61,  it  only  pravea,  that  in  an  eject- 
ment the  temporal  court  may  incidentally  try 
tbe  hwfulneas  of  marriage,  which  ie  not  denied. 
—The  caw  of  Pride  and  Ibe  earl  of  Ball) 
3  Let.  410,  is  liable  to  tbe  laroe  obaemtiaa.' 

But  though  Mr.  HargraTe  thought  thai, 
•up|iO!.in((  (be  aentence  in  the  case  in  quesiioo 
to  h»Te  been  pronounced  in  ■  auit  really  ad- 
vrmr,  Kui'h  tentrnce  waa  conclusive ;  yet  he 
UioDKht  thiit  proof  of  cdlnaion  between  the 
pariir*  wotiM  take  from  the  aenten^  it>  whole 
elfeci.  Aa  to  faia  diaciuMon  of  thi*  point,  lee 
iti*  Imtuw. 


A.  D.  1776.  t^e 

Trb  Skohd  Dat. 
I^Utday,  April  10. 

Tbe  Lorda  and  olhera  came  from  Uie  Cbin> 
her  of  Parliament  in  the  aanfe  order  aa  en 
Monday,  except  the 

walked  after  hit  roj_  ,..g„„._  .„.  uubb  » 
Cumberiand,  and  Ihe  Peen  were  there  lealed, 
and  the  Lord  High  Steward  in  bi*  ebair. 

L,  R.  S.  Sly  lorda,  the '  Haute  ia  remmed. 
la  it  your  lordships'  pleasure  that  tbe  judges 
may  m  covered  7 — Lerdi.  Ay,  ay. 

Then  (be  Serjeant  at  Arma  Kiade  prochmt* 
lion  for  lilcDce  u  luual ;  mod  tbe  nnfliiwa  of 
Kiogaton  being  conducted  to  tlie  bar, 

L.  H.S.  Mr.  Attorney  General,  yon  may  , 
proceed. 

All.  Oen,  Hvlord*,  I  find  mywif  engaged 
inarery  ain^far  debate;  upon  a  point  per- 
fectly new  m  experience,  anilogouf  to  tio 
known  nile  of  proceeding  in  atmilar  caiet, 
rounded  on  no  principle,  none  at  leact  which 
ha*  btcB  alated. 

The  priaoner,  b^ng  arraigned  npon  an  in- 
dictment fbr  fdenyr,  pleaded  not  gnilly  ;  apok 
wbicb,  uane  w«a  joined.  In  tbi*  Male  of  tfw 
bntinee*  the  bath  mored  yoor  lerdlliipi,  thai 
no  cndence  ahall  be  given  or  tilled  to  pror* 
that  gnilt  upon  her,  wbicb  the  haib  denied  ani 

The  only  caae  cited  in  annport  uf  to  extraor- 
dinary a  rMtion,  that  of  Junes  and  Bow, 
Carth.  935,  bean  no  relation  or  proportion  (o  it. 
In  tbe  triat  of  an  qeetment,  the  den>ndant,  ad- 
milting  the  ptaintiffa  litle  to  be  otherwiae 
clear,  avrndeo  it  by  a  aentence  againat  the  pre- 
tended matrimony  of  bi*  mother  with  nr  Ro- 
bert Carr;  after  wbicb  both  partiea  married 
wiib  other  penont ;  a  tenlence,  uoimpeacfaed 
in  fiirm  of  aobttance,  againat  hit  own  mother, 
from  whom  be  wat  tu  derive  title  to  bia  ttale  ; 
decikive  conteqaeully  at  n  fine  with  non-claim 
or  toy  other  perfect  bar,  ond  tubmilled  to  ac- 
cordingly ;  fur  the  plaintiff  wu  called,  and  did 
not  appear.  Here,  if  the  tenlence  thould  ever 
come  properly  under  examination,  it  will  ap- 
pear to  differ  In  all  Ihoae  respect*. 

In  the  mean  lime,  intleaJ  of  defending,  tbit 
motion  is  only  putting  question*  lo  your  lord- 
ahipt,  hypotbetically,  for  opinion  and  advice 
how  to  order  the  defence.  If  this  sentence  be,' 
as  tbey  argue  it,  a  definitive  and  precluiiive  ob- 
jection to  all  enquiry,  Ihe  priconer  ougbt  tv 
hare  pleaded  il  in  bar,  and  lo  haie  pnt  ihe  pro- 
secutor open  dealing  with  her  plea  as  he  ahouid 
be  adviacd;  or  she  may  Htill  rely  upon  it  in 
etidence  of  nut  gnilly.  But  without  placing 
any  such  cootidence  in  il  tlieinselrn,  Ihey  call 
upon  your  lordships  to  make  it  Ihe  f'uiindation 
of  an  urderlDStop  the  trial. 

!Vly  lords,  to  aay  that  Ibis  is  wholly  inipre- 
cedenled,  goes  a  great  way  tu  conclude  againat 
it.  'To  Bty  that  sacb  ■  rule  would  be  lucoii- 
sittent  wilb  the  plea,  and  repugnant  to  tbe  re- 
cord at  it  now  ttanda,  leems  decisiTe,  After 
putting  baraelf  for  bill  ufoa  Ood  knd  jvu 
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lord8hi|i«,  the  beteechet  you  not  to  hetr  her 
tried.  But  1  fball  not  coolcnt  mytelt'  with 
this  tiifwer  ;  hecanae,  as  jfonr  lord«bip8  bare 
thought  |in>|)er  to  hear  couoiel  in  support  of 
thia  extraordinarjr  aiolioo,  I  am  bound  to  sup- 
pose it  a  At  aubfect  for  arifunnent,  and  to  lay 
fecfore  your  lenlships  my  Uioughui  npoo  it  as 
tbev  oeeor. 

Before  1  ||;o  into  particolsr  topict,  I  cannot 
help  obaerving  with  some  astonishment,  the 
.gieneral  ffroano  which  is  git  en  us  to  debate 
tijpoa.  Every  apifcira  and  colour  of  guilt, 
witbiu  tbeooinpass  of  the  indictment,  is  neeea- 
aarily  admitted.  So  much  more  prudent  it  is 
thought  to  leafe  the  wor»t  to  bo  imagined, 
than  even  to  hear  the  actual  state  of  her  of- 
fence. Your  lordships  will  therefore  take  the 
crime  to  be  proved  io  the  broadest  extent  of  it, 
with  erery  base  and  hateful  aggra? ation  it  ms v 
admit ;  the  first  msrriage  solemnly  celebrated, 
perfecily  consummated ;  the  second  wickedly 
brought  about  h^  practising  a  conoerted  frauiJ 
tipon  a  court  of  juaiice,  to  obtain  a  collusive 
sentence  against  the  first;  a  drcumstaoce  of 
great  aggrafatioo.  U  hen  Farr  and  Chad  wick 
defended  a  burgbrtons  breaking  and  entering, 
under  a  pretence  of  an  execution,  upon  a  judg- 
ment fraudulently  obtained  against  the  caaual 
ejector,  it  waa  tliought  to  aggravate  their  crime, 
and  thev  auflfered  acoordingiy.  1  allude  to  the 
caae  in  Kelyng,  43. 

My  lorda,  1  take  the  ground  so  given  me 
with  this  reserve,  not  that  I  wish  to  have  her 
torime  implied,  from  the  conduct  sbe  is  ad? iaed 
to  bold  here,  to  all  purpoees  and  conclusions ; 
but  that  the  necessity  of  the  argument  obliges 
me  to  assume  it,  as  plainly  and  distinctly  con- 
ieaaed,  while  this  sentence  is  urged  as  an  irre- 
fragable bar  to  the  trial,  whatever  may  be  the 
degree  of  her  guilt,  however  such  a  sentence 
may  have  been  obtained,  and  whether  it  tends 
to  aggravate  that  guih,  or  to  extenuate  it.  The 
|Ni>position  k>oks  so  enormous,  that  it  requires 

Seat  abilities  to  give  it  any  countenance,  and 
e  most  irrefragable  argument  to  force  the 
conclusion. 

1  must  also  remind  your  lordships  again, 
that  the  sentence  has  been  read  io  this  stage  of 
the  proceeding,  by  the  consent  of  the  prose  • 
secutor,  and  under  the  express  reservation  of 
his  right  to  ol^ect  to  the  competence  ol  it,  aa 
evidence  on  the  isaue  joined,  unless  be  should 
think  fit  to  make  it  part  of  his  own  cause ;  at 
present  it  stands  admitted  merely  as  the  ground 
of  this  previous  motion.  The  sentence  being 
collusive  is  a  nullity.  If  fair,  it  could  not  be 
admitted  against  the  king,  who  was  no  party 
to  the  suit.  If  admitted,  it  could  not  conclu^ 
in  this  sort  of  suit,  which  puts  both  mairiagts 
in  issue.  The  objections  arise  from  the  ::eneral 
nature  of  the  sentence  propounded,  ivliich 
ia  never  final ;  from  the  parlies,  who  could  not, 
by  their  act,  bind  anv  but  themselves,  or  those 
who  are  represented  by  them,  or  at  most  those 
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ctrcttmstancas  ntcnliar  to  this  s— tcfe^  which 
prove  it  to  be  collusive. 

Without  adverting  much  to  those  particulars, 
the  leamad  counsel  for  the  prisoner  aflfected  to 
lay  down  an  universal  proposiiion,  that  all  sen- 
tences of  |ieculiar  jnrisdtctiona  are  not  only  ad- 
missible, but  conctusiva  evidence ;  and  reforrvd 
to  msny  cases,  of  which  I  shall  controvert  no- 
thing hut  the  application. 

The  case  of  Burroughs  and  Jamineau,  3  Str. 
733,  is  nothing  to  th'ts  purpose.  That  waa  a  sup- 
posed contract  by  accepting  a  bill  of  exchange 
at  Leghorn ;  which  acceptance  was  void  by 
the  peculiar  laws  of  that  country,  because  the 
drawer  had  failed  w  ithout  assets  in  the  lianda 
of  the  acceptor;  and  wss  pronounced  to  be  so 
by  a  competent  court  in  Leghorn.  The  plain- 
tiff insisted  upon  it,  because,  if  the  acceptance 
hail  been  made  here,  it  wouUI  have  bound ;  but, 
according  to  the  hiw  of  the  place  where  it  was 
made,  the  acceptance  did  not  constitute  a  con- 
tract. The  plaintiff  might,  if  he  had  been  ad- 
vised otherwise,  have  defended  that  suit ;  be 
acquiesced  in  the  ilecisiou. 

Courts  of  Admiralty  sit  between  nation  and 
nation.  They  proceed  ia  rftw,  and  Uiey  bind 
the  property,  not  only  against  the  apparent 
poMesaor,  but  all  the  work! ;  or  else  the  verv 
existence  of  the  Court  would  be  subverted. 
Any  body  may  clsim  ;  and  proper  monitiona 
iasne  for  that  purpose  :  therefore,  in  the  case 
of  Hughes  snd Cornelius,  the  plaintiff  failetl  in 
his  action  of  tn)ver  ;  although  the  verdict 
found  his  property,  and  consequently  the  sen* 
tence  of  the  French  Admiralty  erroneous ;  be- 
cause the  Court  had  no  such  jurisdiction  over 
that  sentence.  For  the  same  reason,  in  Green 
and  Wulk'r,  the  sentence  of  the  Admiralty 
could  not  be  gain-said.  There  ia  no  appeal  bill 
to  the  sword. 

The  same  principle  governs  as  to  seizures 
in  the  Exchequer;  where  any  person  may 
come  in  and  claim ;  which  if  they  neglect 
they  tacitly  assent  to  the  condeiunatiou.  So 
of  seizuroe  tried  before  the  cumiuissiuncrs  of 
Excise. 

So  in  the  case  of  Moody  and  Thnrston,  1 
Str.  481,  where  an  act  of  parliament  gave  au 
action  (on  a  certificate  of  ounimissionera  that 
money  was  due  from  an  agent  to  officers  of  the 
army)  the  agent  oould  not  delend,  by  contro- 
vertmg  the  truth  of  the  certificate.  It  waa 
ciintrary  to  the  act,  and  be  might  have  been 
heard  liefore  the  commissioners. 

Where  a  soldier  hsd  complained  of  his  msjor 
for  undue  corrfctiou  to  a  court-martial,  which 
dismissed  his  jretitlon,  he  could  not  maint«iiu  an 
action,  for  he  had  lieen  heard  in  a  court  com- 
petent and  final  to  that  purpose. 

No  tempural  remedy  Men  to  recaver  posses- 
sion of  a  bcotfice  forfeited  by  depiivation, 
while  the  sentence  of  a  cpurt  competent  to  de- 
clare tiie  forfeiture  remains  iu  furce. 
The  same  rule  holds  as  to  derivative  cUiiaa. 


who  might  have  intervened  in  the  suit ;  from  Therefore  the  judgmeut  of  ouster  against  a 
4hn  nature  of  the  present  indictmeut,  which  mayor  is  good  evidence  agaioal  tht  corporators 
pota  the  marriage  directly  u  iaiiia  i  fron  tha    who  daiina  under  him. 


449] 


fiQf  Bigaimy* 


A.  D.  VIIB4 


[450 


Thote  who  enter  into  collesriate  entablish- 
tnents  agree  10  submit -theiDtelTes  to  the  laws 
•ndtnagtstrates  appointed  by  the  founder ;  and 
consequently  cannot  redaim  a^inst  them. 
This  was  all  which  was  determined  in  the  Kini*' 
•nd'New-Colle^i  and  many  other  cases  which 
iiii|;ht  have  been  referred  to  under  the  same 
liead:  In  moaf,  if  not  all  the  cases  cited,  the 
parties  had  actually  been  heard  before  the  pro- 
jier  tribunal. 

The  office  of  ^nting  probate  and  commit- 
ting' administration  is  a  special  authority  com- 
mitted to  the  Ecclesiastical  Courts,  where  all, 
who  claim  interest,  may  be  heard  ;  so  there 
can  be  no  defect  of  justice.  Therefore,  in  a 
Tast  abundance  of  cases  from  Noel  and  Wells 
soon  afUr  the  Restoration,  to  Barnsley  and 
Powell  in  lord  Hard  wick's  time,  the  temporal 
courts  have  refused  to  take  cognizance  of  the 
right  of  personal  representation.  All  the  cases 
under  this  head  prove  no  more. 
■  Cases  were  also  cited  to  prove,  that  issues 
joined  upon  the  lawfulness  of  marriage,  pro- 
iession,  general  butardy,  andso  forth,  must  be 
tried  by  the  bishop,  and  to  iufer  that  his  juris- 
diction is  exclusive ;  and  the  statute  of  9  II.  G, 
c.  11,  was  cited  to  prove,  that  it  is  final  not 
•nly  to  parties  and  privies,  but  to  strangers. 
The  effect  of  that  statute  is  rather  to  prove,  that 
mil  the  world  are,  or  may  be,  parties  or  privies. 
The  only  public  object  of  it  is  to  provide  suffi- 
cient notoriety  to  make  them  privy  in  fact,  as 
well  as  in  law.  It  provides  a  great  variety  of 
]proclamations  to  the  end  **  that  ail  persons,  pre- 
tending any  interest  to  object  ogainst  the  parly 
which  pre tendeth  himself  to  be  mulier,  may 
sge  to  the  onlinary,  to  whom  the  writ  of  certi- 
ficate is  or  shall  bic  directed,  to  make  their  al- 
legations and  objections  a^^ainst  the  party  which 
I»retendeth  him  to  be  mulier,  as  the  law  of 
loly  church  requireth."  For  the  rest,  the  sta- 
tute seems  to  ha?e  been  an  act  of  violence  and 
fraud,  by  the  powerful  pretenders  against  lady 
Audley.  The  mischief,  they  affected  to  dread, 
could  not  happen.  A  certificate  is  utterly  void, 
unless  made  upon  process,  at  the  instance  of 
the  parties.  The  certificate  of  mulierty  binds 
the  pnrtieti  to  the  suit  (as  in  all  reason  it  ouffht, 
while  Huch  a  trial  is  tolerated)  but  nobody  else : 
and  so  it  had  been  oHen  decided  before ;  and 
yet  the  statute  provided  tliat  every  such  writ 
mud  certificate  at  the  suit  of  lady  Audley  should 
ke  void.  On  the  other  hand,  no  such  issue  as 
profession,  bastardy,  or  lawful  matrimony, 
could  be  tried  by  the  bishop  between  strangers; 
and  when  tried  by  the  country,  it  bound  only 
those  who  were  parties  to  the  trial  and  attaint. 
Nor  was  an  infant  bound  to  answer  a  plea  of 
general  bastardy.  But  whether  the  conclusion 
was  too  extensive  or  not  in  these  cases,  still  it 
was  only  in  respect  to  a  civil  right,  and  tried 
by  a  competent  jurisdiction,  sitting  for  the 
express  pur)K>se  of  deciding  upon  it,  the  juris- 
diction being  created  and  established  by  the 
writ. 

Sentences,  which  are  given  by  the  bishop  or 
bis  official  of  his  qwd  vamt  authority  in  matri- 
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monial  causes,  have  the  least  |n^ence  of  all 
others  to  bind  or  influence  any  question  which 
may  arise,  afterwards  in  judicature.  8neh 
causes  punish  no  crime,  try  no  right,  proceed 
to  no  civil  effect.  They  proceeil  *  pro  salute 
anims  rei,'  to  reform  some  enormity  or  neglect 
in  religious  life ;  *  in  qua'  (says  CovarrnTios  ia 
his  epitome  of  the  4th  book  of  the  DecreUls* 
par.  9,  c.  8,  s.  12,  n.  1,)  *  de  maxiroo  sacra- 
mento  agendum  est.'  The  process  is,  *sim- 
pliriter,  de  piano,  sine  strepitu  et  figur&  jtuli- 
cii.'  Clement,  lib.  2,  t.  1,  s.  3.  From  the 
very  nature  of  such  a  cause,  it  must  follow, 
that  the  judgment  cannot  be  final.  No  con- 
sent of  parties,  or  omission  to  appeal,  or  re- 
peated anirraation  of  the  same  judgment,  gives 
It  any  force.  "  Q\x\^  seolentia  ilia  transieiis  ia 
rem  judicatam  foreret  peccatum,  separando 
veros  coDJuges,  vel  uniendo  eos  qui  tales  es8« 
nequeunt.  At  nullum  vinculum,  quantulum- 
cunque  mulliplicatum,  potest  tirmare  actiiro, 
ex  quo  peccatum  consurgit."  Sancfa.  de  ftfa* 
trim.  lib.  9,  dispulat.  100.  In  the  same  dis- 
putation Sanchfz  says,  **  potest  ctiam  judex^ 
ex  officio,  parte  inritu,  procedere  ad  retraclan- 
dam  hujusmodi  sentenliam  ;  iron  ad  id  taoerl 
judicem  probat  textus ;  quia  sui  interest  pec- 
-cata  anferre.  Ilinc  deducilur,  certli  regulH 
prescribi  minime  posse,  quoties  audiendus  ail 
volens  pnedictam  sententiam  impu<;nare."  H» 
illustrates  the  doctrine,  by  observing,  that  ilk  - 
coats,  which  is  a  civil  interest,  a  matrimonial 
sentence  is  binding.  "  Ratio  est  aperla :  sen- 
tentia  enim  matrimonii  ideo  non  transit  in  reoi 
judicatam,  ne  foveretur  peccatum,  sustinendo 
matrimonium  irritum,  aut  disaolvendo  validum ; 
que  ratio  in  ex|*ensarum  condemnatione  oes- 
sat;  et  ideo  sortitur  naturam  aliarum  senten- 
tiarum,  quoe  in  rem  judicatam  transeunt.'* 
Gain,  in  his  Observat.  107,  and  Obs.  112,  hold* 
exactly  the  same  language. 

The  same  rub  obtains,  for  the  same  reasons, 
in  all  sentences  *  pro  salute  animse.'  A  sen- 
tence is  inconclusive  (says  Vulteius  in  his  trea- 
tise de  Judiciis,  lib.  3,  c.  12,  s.  38,)  *'  ex  quali* 
tate  causte  ;  puta,  quud  est  matrimonialis,  vel 
alia  quecunque,  in  qui!  animfe  periculum  ver* 
satur."  Scaccia,  a  very  authoritative  writef 
on  the  effect  of  sentences,  in  his  book  de  Sen- 
tentift,  gloss.  14,  quest  S,  n.  44,  observes  as  a 
general  rule,  **  sententia,  in  quft  vertitur  ani- 
mte  periculum,  nunquam  transit  in  rem  judi- 
catam." The  sum  of  their  maxims  is  given  by 
Oughton,  tit.  205,  which  is  taken  almost  lite- 
rally from  Consett,  and  by  him  extracted  from 
the  books  of  practice. — **  Although,  generally^ 
witnesses  are  not  admitted  af^er  publication, 
yet  in  a  matrimonial  cause  they  are,  even  wiih- 
ont  oath,  that  they  are  come  to  the  knowledge 
of  the  parties  after  publication.  And,  suppos- 
ing  that  sentence  has  passed  against  the  plain- 
tiff^ that  he  has  failed  in  proof  of  his  libel,  and 
the  defendant  is  acquitted;  yet  the  plaintifT 
may  either  in  the  same  cause,  or  in  another, 
raise  a  new  suit  against  the  same  person,  not 
only  on  a  new  or  second  contract,  but  on  the 
former,  and  produce  proofs  known  or  unkoowa 
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lo  him  before :  ami  lie  is  not  bonnrf  by  the  *  ex- 
ceptio  rei  jnilicitic,'  or  tliat  the  foruier  sentence 
kas  iiassfd  *  in  rein  judicata  ni  ;*  beraiiKe  a  sen- 
tence Kiven  in  a  matrinionial  cause  nefer  passes 
<  m  rein, jiidicaiain/ anil  has  many  privileifis. 
\^'ben  ttie  rhiirch  is  deceiveil  in  promuli^inij^ 
■entence  against  matrimony,  the  sentence  may 
be  reroked  hy  new-  proof's,  ao'l  even  hy  the  same; 
•ad  the  reason  is,  to  efchew  sin  anil  Uanirrr  to 
the  Rotil,  if  a  irrnnsf  sentence  shnuM  prevail.*' 

*  So  tar  as  it  appears  to  lu'  is  therotore  no 
idle  form  »f  words,  but  an  express  reser\  ation 
of  a  necessary  povrer  to  alter  the  svnt«i)ce 
whenever  it  shall  appear  to  the  bishop  that  a 
different  rule  of  lite  is  necessary  *  pro  salute 
•nhiir  rei.* 

The  mistake  seem  to  have  arisen  from  con- 
sidering' the  bishop  as  a  court  of  riiil  judica- 
ture, and  his  sentence  as  {ironounced  u|Nm  the 
trial  of  a  civil  rijurht.  In  this  perverse  view, 
tliofle  maxims  are  absurd,  and  those  rules  mere- 
ly vexations,  fihich,  tried  by  the  real  nature 
and  end  of  a  matrinionial  suit,  are  founded  in 
piety  and  zeal  for  the  disriptine  of  reli^rion. 
In  all  civil  causes  the  maxjm  is  nnvveisal, '  ex- 
pedit  ri'ipublicK,  ut  finis  aliqnia  sit  litiur^i.'  In 
procecdiopfs  *  pro  salute  auimoc,'  the  reason  of 
the  thing  is  aliogfcther  on  the  other  side. 

Even  in  the  moment  of  stating  these  sen- 
tODces  to  be  conclusive,  one  of  the  learned 
counsel  could  not  forbear  to  give  vour  lonl- 
■biiw  a  lively  representation  of  the  frivolousness 
of  their  proceeflinffs  and  the  vanity  of  their 
decrees.  The  doctors  have  been  at  the  pains 
to  write  (savs  my  learned  friend)  some  wag- 
goa-luads  or  volumes  to  prove,  that  these  ma- 
trimonial causes  proceed  to  no  end,  and  termi- 
nate in  nothing.  All  parties,  all  privies  to  the 
suit,  all  who  have  interest  in  the  matter  of  it, 
nay  prevent  its  effect  by  interrentioo,  by  cita- 
tion to  hear  the  decree  reversed  by  original  libel. 
The  sketch  was  drawn  with  a  great  deal  of.hn- 
iDour,  bordering  npon  ridicule :  a  vivacity  na- 
tvral  enouGrh  within  the  walls  of  their  own 
college.  <  Vetus  illud  Catonis  admodum  scitum 
eat ;  qui  roirari  se  aiebut,  quod  non  rideret  lla- 
ruspex,  Haruspicem  cum  vidisset.'  Yet  it 
seemed  rather  astonishing,  that  so  rery  jndi- 
cicuis  on  advocate  should  think  this  picture  of 
futility  the  best  recommendation  of  the  sen- 
tence to  yonr  lordships  as  mi  absolute  coiiclu- 
tioB  upon  all  your  pniceedings.  Here  all  the 
world  shall  be  bound  by  that  judgment,  which 
the  Court,  who  pronounced  it,  hold  for  no  judg- 


If  it  were  ueceasary  or  allowable  at  this  day 
to  reason  agaimd  uo  many  authoriiies,  I  should 
inrline  to  tliiok»  that  those  ruses  proceeded 
u|K»n  the  mintHku  1  menlioned  before,  namely, 
thai  tiie  Eci'leMiasiical  (  unrttryand  pronounce 
upon  the  civil  rii;ht  of  marriage,  or  ever  meaa 
to  do  so,  except  when  authorised  by  writ  of  the 
king's  courts.  But  fur  the  purpose  of  the  ar- 
giuiifnt,  I  will  Kup)H>se  that  ihey  do ;  eventhea 
I  he  effect  of  all  the  cases  will  amount  to  no 
more  than  this.  First,  the  ecclesiastical  juris- 
diction has  (exclusively)  conusance  of  the  right 
of  inarriflge.  Secondly,  the  secular  jurisdic- 
tion haa  conusance  of  the  tem|M>ral  interests 
which  are  inci'lent  i6  marriage,  and,  in  order 
to  decide  u|M>n  them,  must  try  the  fact  of  mar- 
riage, as  part  of  the  qiiesiion.  Thinlly,  bol 
the  judgment  of  the  ecclesiastical  jurisilictioii 
on  the  principal,  I'S.  th<*  right  ot  marriage, 
wherever  it  occurs,  is  final  upon  the  trial  of  tho 
incident.  Fourthly,  this  conolusioo  extends  to 
all  who  were  parties  or  privies,  or  who,  io  no- 
tion of  law,  have  committed  laches  in  not  in- 
tervening or  reclaim  log.  This  I  take  to  be  th« 
utmost  extent  of  the  cases  cited. 

Tlie  earliest  case  referred  to  was  Corbett'a, 
Fitz.  tit.  Consuitalion,  nl.  5.  Sir  Robert  Cor- 
bett  hfld  issue  Iloger  by  his  wife  Matilda ;  io 
whose  lifo  he  married  liCtitia,  and  had  issuo 
Robert.  Roger  aued  in  the  Court  Cbriatian  to 
avoid  the  second  marriage,  but  waa  prohibited, 
for  that  court  had  no  original  jurisdiction. 
"  Otherwise,"  says  Cateaby'a  Juatice,  "  if  my 
father  and  mother  were  divorced,  married  to 
others,  had  issue,  and  died,  then  1  grant  well, 
that  I  ahall  have  my  auit  originally  in  tho 
Court  (Miristinn,  because  I  cannot  nave  my 
action  in  the  temporal  law,  as  heir,  during  the 
divorce  ;  and  also  the  divorce  is  a  spiritual 
ju'lgment,  which  shall  be  reformed  in  the  spi- 
ritual courts.'*  So  it  was  doubted,  whether 
"  the  brother  of  a  monk,  who  abandoned  hie 
habit  and  vows,  could,  as  heir,  libel  to  try  hie 
brother 'a  profession,  and  bold  him  to  oi>e«ii- 
ence;  for  he  might  have  his  action  by  the* 
tem|N)ral  law,  and  object  his  profeksion."  Dot 
it  was  agreed,  **  that  if  the  monk  bad  been  de* 
reigned  for  fala?  or  unjust  cause,  the  brother 
might  have  citation  to  revoke  his  deraignment." 
If  this  proves  the  effect  which  a  spiritual  sen* 
tence  upon  the  prinoipel  matter,  the  right  of 
marriage,  or  profession,  has  in  cases  where 
these  come  incidentally  into  question,  it  elao 
confines  the  extent  of  tnat  effect  to  those  per< 


ment,  and  will  suffer  tu  bind  nolmdy.  But  '  sons  who  may  reacind  the  princt|iel  sentence ; 
each  was  the  necessity  of  the  argnment,  to  I  and  proves  the  reason  of  it,'  namely,  that  they 
give  it  any  effect,  they  were  forced  to  assume,  I  are  not  wronged  by  the  conrhision,  beceua^ 
that  this  sort  of  sentence  is  the  judgment  of  a  !  thev  may  alwaya  be  heard  against  it. 
civil  judicature  upon  a  civjl  subject,  which  is  I  The  next  case  was  Bunting  and  Leppingwell, 
not  true ;   and  to  give  it  effect,  against  others  |  4  Co.  29,  a,  and  Moor  169 ;  which  was  thue 

j  found  hy  special  verdict.  Thomas  Twede  mai^ 
I  rie<l,  df./acio,  Agoes  Adinghall,  but  under  tli« 
I  im|»edimeiit  of  a  pre-contract  between  her  and 
;  John  Bunting.  Bunting  aned  in  the  Court 
Christian  on  this  pre-contract,  obtained  sentence 
for  celebration  •  in  facie  cccleais,'  married  her. 


than  parties,  they  were  forced  to  ndinit,  that 
•uch  others  may  set  it  aside ;  which  is  true, 
odIv  because  it  is  no  such  judgment. 
^  10  support  of  this  loose  pro|K>sition,  they 
cited  from  our  own  books  several  cases,  in 
wliich  the  lemnoral  courts  suffered  tbemael? ee 
te  be  coneludeu  by  iocli  lentencef. 


tod  bad  iHue  two  «»i|  Cberlee  ud  Bebert. 
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Hicliartl  the  falber  of  John,  gate  lands  t»  Ro- 
bert, for  life  only.  Robert,  niislakiugf  hit  title, 
•ettleil  them  oo  Emma  hit  wife,  and  .died. 
Cbarlra  brought  an  ejectment,  as  heir  to  Rich- 
ard, his  grandfather.  It  wis  objected  that 
Tivede  had  been  no  party  to  the  suit  in  the 
Court  Christian.  But  Twede  inight  hate  in- 
tervened, or  reclaimed,  all'  his  life  long.  80 
might  Emma,  if  it  could  have  availed  her  lo 
|irove  her  husband  illegitimate,  which  would 
Jiave  tiestroyed  her  title.  But  Twede  had  aban- 
done<l  his  pretensions.  TUe  senteiice  was  sub- 
mitted to  by  Agnes.  The  marruige  was  so- 
lemnly celebrated,  and  remained  uninterrupted 
during  life.  The  question  was  between  two 
issues.  It  required  little  argument  to  sustain 
the  legitimacy. 

The  next  was  Kenn's  case,  7  Co.  68,  Cro. 
Ja.  186.  An  English  bill  was  brought  in  the 
court  of  Wards,  prating  leave  to  traverse  an 
office,  whereby  Elixabeth  was  found  the  infant 
heir  of  Christopher  Kenn,  and  whereupon  the 
wardship  had  been  granted  to  Florence,  the 
mother  of  the  infant.  Christopher  Keon  had 
marrietl  Elizabeth  Stowdl,  Jby  whom  he  had 
issne  Martha,  who  lefl  issue  EUcabeth  the 
plaintiff,  his  heir  at  law,  if  the  marriage  had 
stood ;  but.  in  the  Ist  and  8nd  of  Phinp  and 
Mary,  the  court  of  Audience  pronounced  the 
marriage  void  for  want  of  age,  and  gave  sen- 
tence of  divorce.  Christopher  Kenn  married 
Elizabeth  Becknith,  in  the  5th  of  Elizabeth. 
She  libelled  him  for  jactitation  before  the  com- 
missioners for  ecclesiastical  causes,  Alleging 
his  former  marriage.  Elizabeth  8towell  in- 
tervened for  her  interest.  The  first  marriage 
was  a  second  time  pnmounced  void,  and  sen- 
tence followed  *  ad  ezequenda  conjugal ia  oh- 
*  tequia.'  After  the  death  of  Elizabeth  Beclc- 
with,  Christopher  married  Florence,  by  whom 
he  had  the  ward.  This  matter  wss  referred  to 
all  the  judges,  who  pronounced  the  sentence 
conclusive,  so  loner  &*  it  should  remain  in  force. 
And  lord  Coke  relied  upon  Corbetl's  case,  the 
doctrine  of  which  has  been  explained  before. 
The  point  had  been  twice  tried  with  Elizabeth 
Btowell,  the  gramimotlier  of  the  plaintiff,  and 
the  sentences  remained  open  to  litigation,  but 
submitted  to. 

The  case  of  Jones  and  Bow,  Carth.  335,  it 
has  been  observed  before,  wns  of  exactly  the 
same  sort.  The  plaintiff  claimed  under  the 
issue  of  sir  Robert  Carr  by  Isabella  Junes,  be- 
tween whom  a  seutenue  bad  obtained  agsinst 
the  pretence  of  marriage,  which  then  stood  un- 
litisated. 

In  Jessum  and  Collins,  2  Salk.  437,  there 
was  a  sentence  asfainst  the  |jUintift^'in  the  8pi- 
htual  Court,  at  the  suit  of  the  defendant,  on 
that  very  contract  for  which  he  brought  his 
action  on  the  ease,  without  disputing  tlie  sen- 
tence. 

The  case  of  Hatfield  and  Hatfield  was  also 
cited;  a  judgment  of  your  lordships  in  the 
year  1735.  No  authority  is  more  conclusive 
than  the  judgiuent  of  juch  a  court,  when  the 
pcintdeeuicd  i*  well  uttdersiood:  but  nothing 


is  more  uncertain  than  the  state  of  a  point 
drawn  from  the  printed  cases,  where  each  |Mrlj 
takes  care  to  state,  at  least,  a  |>robable  case ; 
and  in  the  multitude  of  the  reasons,  go«id  i>er« 
bans  in  law,  if  they  weretme  iu  fact,  it  is  aiffi- 
cuit  to  divine  what  the  House  went  upon.'  If 
this  judgment  depended,  as  the  counsel  for  the 
prisoner  contended,  upon  the  goodness  of  the 
marriage,  it  carries  the  matter  no  further  than 
abundance  of  other  cases;  namely,  that  the 
sentence  of  a  Court  Christian,  while  nobody 
contests  it,  binds  the  right  of  marriage  between 
parties  disputing  elsewhere  an  incidental  in- 
terest under  it.  There  wss  an  attenuit  to 
make  it  prove  a  collosive  sentence  available, 
which  I  shall  have  occasion  to  exainine  hcfre- 
af^r. 

In  Cleeve  and  Bathurst,  3Str.  960,  and 
Annaly  11,  the  sentence  was  against  the  ferj 
plaintiff  in  the  cause,  and  remained  unoontro* 
▼erted. 

So  Da  Coata  and  Villa  Real,  2  Str.  961,  or 
Mendes  and  Villa  Real,  Annaly  18,  was  a  sen* 
tence  micontroverted  between  the  same  parties. 

The  like  observation  occurs  upon  Mr.  Har- 
vey's case. 

f  n  Blackham's  case,  1  Salk.  390,  the  sen- 
tence was  not  held  to  be  conclusive ;  and  as  to 
lord  Holt's  doctrine,  that  must  suppose  the 
msrriageputin  issue  between  the  same  par- 
ties; for  otherwise  the  sentence  would  not  have 
concloded ;  the  court,  which  grauts  adminia- 
tratioD,  having  no  direct  jurisdiction  in  matri* 
mony. 

In  Millesent  and  Millesent,  cited  by  Dr.  Lee 
in  loni  Annaly  11,  which  I  take  to  have  been 
an  appeal  from  the  Prerogative  Court,  a  sen* 
tence  of  the  Consistory  Court  against  a  mar- 
riage was,  while  it  remained  unlitigated,  a  t>ar 
to  the  woman,  who  bad  been  party  to  that  sen* 
tence,  from  claiming  administration  as  wife. 

Upon  all  these  cases  i  shall  repeat  but  one 
observation ;  namely,  that  they  bound  only 
those  who  had  been  parties  to  the  former  sen- 
tence, or  who  derived  under  such  parties.  If 
they  had  extended  to  such  as  might  have  be- 
come parties  by  intervention  or  citation,  the 
same  principle  would  equally  have  borne  them 
out.  The  general  peace  and  happiness  require, 
that  there  should  be  some  resort  to  hear  and 
determine  upon  rights;  the  same  peace  and 
happiness  require,  that  litigation  ahould  have 
some  end.  The  line  seems  to  be  fairly  drawn, 
where  every  claim  to  every  right  has  bad  the 
full  opportunity  of  lieing  heard.  But,  among 
all  the  cases  ciietl  or  referred  to,  I  believe 
none  is  to  be  foinid,  where  a  sentence  has 
been  taken  fur  conclusive  against  |>ersons, 
who  neither  had,  nor  could  possibly  have  agi- 
tated it. 

It  is  not  enough  tlierefore  to  establish  tlit 

K reposition,  that  auch  sentcnt^es  bind  all  who 
ave  or  could  have  interposed,  unless  it  had 
be^  ahewn  that  the  king  couki  have  iuter|iosed 
for  the  public  good,  iu  order  to  see  that  no 
fraud  should  be  practised,  which  might  teud  to 
dttet  the  cnctttion  of  his  laws  or  police :  but 
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it  IN  II nt  preteniled  that  iht*  kin^;  caii  intrrpose 
ID  uncli  CHUsf>». 

Ii  i«i  iiot^ciiou^li  that  a  court  of  exclusive 
civil  jiiris4iirtinu,  |iri»n<Miiiciuif  U|iod  the  prin- 
cipal ri;*hi,  hiiiiisall  the  ilerivative  oriiichlcntal 
iDl«'iPhi8  II  should  h«*  hheuii,  that  surh  a 
court  hinds  alsii  to  criminal  conclnsiuns  :  imw 
thin  1  lakf  til  hi*  in)pi»s<tihlo,  lu^caixe,  t\n  the 
Ter>  ^tatc  of  tlie  pii>poMtiuii,  thu  court  has  no 
criminal  jurisiliclion. 

It  li:is  ofpn  liefu  attemptt'd  ill  ari^rument  to 
•heit.ihal  thrir  courts  have  no  mure  than  a 
ceiiKoriiil  juriwlirliim  in  thvir  procrcdini^K  *  pro 
*  saliiie  aiiiiiia*,  et  rt-forniatiune  moruin;*  and 
to  inter  from  ihence  that  their  juiif^iuents  ouf;lit 
not  to  hiiid  in  quesii«ins  louchini;  civil  rij^ht^;; 
■fin  Mendez  and  Villa  Heal  in  Annalv:  but 
cur  courts  have  taken  the  fact  to  be  otherwise, 
■lid  c«inMtfercd  their  ftentence  as  a  jud^^inent 
vpnii  the  civil  rii>ht,  which  is  tiie  rrason  why 
it  hinds  all  inntii'nial  interests  iu  other  courts 
of  civil  juribdiclion.  The  trtic  reason  why 
such  jud;(inenls  have  no  etfect  in  a  criminal 
court,  scents  to  be  this  :  that  there  is  uothinir 
in  ciMumon  between  the  jurisdictions,  so  that 
they  can  itever  vVdhU.  A  judirment  in  a  civil 
•uit  will  hind  to  all  its  consequences,  althousfli 
every  fact,  upon  which  it  proceeded,  should  be 
evidently  false;  and  ihou);h  a  criminal  court 
should  have  found  u  crime  upon  an  opposite 


is  too  monstroutt  to  be  left  upon  the  authority 
ot  a  shoit  anil  sinj^lecase,  without  condescend- 
innf  to  explain  what  consistency  with  public 
justice,  what  rewi»€Ct  to  common  sense,  will  al- 
low the  crime  of  for};ery  or  perjury  to  be  de- 
fended by  the  allesf&tiun  of  that  very  fraud 
which  the  indictment  meant  to  punish ;  not 
statinfif  any  trial  or  jnd)rmentU|ion  it,  but  m«'re<- 
ly  that  it  had  been  practisei).  If  the  pretended 
executor  had  re|»elle<l  the  objection  of  forf^pry, 
even  in  that  court,  it  wouM  have  borne  8«mie 
countenance  at  least;  hut  the  frauil  passed 
without  examination,  where,  in  the  nature  of 
the  priK'eeilinuf,  none  could  be  had. 

The  other  case,  in  1  Ktr.  7('.i,  of  the  Kinif 
and  Ubodirs,  prmes  nuthinpf,  for  it  was  merely 
a  <pii'S!ioii  of  direction,  whether  the  court 
would  proceed  to  try  the  furgrer}'  of  an  instru- 
ment, while  the  property  to  be  affected  by  it 
remainc«l  suh  jutUcc. 

This  is  a  matter  of  ^reat  consequence  to 
public  justice  ;  at  the  same  lime,  it  is  the  sort 
of  case  w  hlch  must  happen  frequently.  Tbo 
fraud  was  c«>mmonly  practised  in  the  late  war 
upon  the  sailors  ;  and,  if  this  rule  had  existed, 
could  never  have  been  punished  :  but  it  was 
frequently  punished;  ami  alihou^h,  where  nn 
|ioint  of  law  arose,  it  is  difficult  to  recover  cases 
at  the  Old-Hailev  or  on  circuits  ;  yet  an  ac- 
cidental  publication  of  cases  in  the  Old- Bailey, 


state  of  the  case.  An  action  and  an  indictment  without  any  apparent  selection,  has  produced 
for  a  trespass  may  have  contrary  issues,  and 
jrel  bi>th  must  stand :  so  it  would  be  if  the 
crime  weic  assii;ned  in  the  very  falshoods  by 
which  the  civil  cMiurt  was  deceived;  as  in  in- 
dictments for  peijiiry  or  forgery.     A  jud^^roent 


linon  a  deed,  alUr%erdict  on  non  €it  j'acfttm 
plesded.  is  no  bar  to  an  indict  mrnt  tor  fnrgin;|r 
or  publishing-,  or  swearing  to  the  deed.  The  case 
would  be  the  same  iu  respect  to  a  will  of  lands 
esiabli»lie<l  by  verdict,  or  to  a  will  of  personality 
after  probate. 

It  was  in  this  last  instance  they  attempted  to 
shew,  ihat  the  authority  of  the' Ecclesiastical 
Court  hud  been  interposed  between  public  jus- 
tice and  the  crime  f»f  forj^ery.  For  this  pur- 
pose they  hsve  cited  the  case  of  the  King  and 
Vincent,  1  Str.  401.  It  is  very  short:  *•  in- 
dictment for  fur^intf  a  will  relatin<;  to  personal 
estate ;  and  on  the  trial  the  fori^ery  was  proved  ; 
liut  the  defendant  producing  a  "piobate,  that 
was  held  conclusive  evidence  in  iiup|iort  of  the 
will."  Xuw  the  support  of  the  \iill  was  not  in 
question.  It  was  proved  in  common  form, 
which  is  not  binding,  even  in  the  Spiritual 
Court.  lUo.  Rep.  21.  More  particulars  of  this 
case  may  proiiably  be  known  to  some  of  your 
JoriUhips  ;  but  I  cannot  find  auy.  Stated  thus, 
it  certainly  requires  a  i;reat  deal  of  considera- 
tion, before  it  be  admitted  as  law.  Here  the 
nuestion  Has,  not  whether  the  lenteoce  shall  ;  out  i*;oredeeiki«ely  against  it. 


three  or  tour  instances.  One  Stirling  was 
convicted  and  han«;etl  for  fnrgin|rs  will ;  and, 
so  little  were  either  prosecutor  or  court  ap- 
prised of  this  notion  id'  law,  the  probate  made 
part  of  the  evidence  as^inst  him.  He  had 
registered  it  (as  it  was  necei^sary)  in  the  South- 
sea-house.  1  am  not  anxious  to  state  these 
esses  with  more  psriicularity  ;  because  1  can- 
not bring  myself  to  imagine  it  viill  be  enter- 
tained as  s  serious  opinion,  that  the  mere  |ier- 
petration  of  s  crime  may  be  pleaded  in  bar  to 
a  prosecution  for  it.  This  is  certainly  not  tor 
the  interest  of  justice,  nor  for  the  honour  of 
the  Spiritual  Court;  because  it  would  take 
away  from  that  jurisdiction  one  ifuard  against 
falshood  and  fraud,  of  which  every  other  is 
possessed. 

Thus  much  concerning  the  general  proposi- 
tion, that  sentences  in  the  ecclesiastical  courts, 
upon  civil  rights  within  their  conusance,  have 
conclusive  force  upon  public  prosecutions  for 
crimes;  although  it  be  confessed  withal,  that 
the  public  has  no  means  to  intervene  or  review 
those  sentences,  nnd  although  the  civil  effect 
of  such  sentences  is  not  touched  bv  the  event 
of  such  public  pros«-culions.  if  lliis  ground 
fails,  there  is  an  end  of  the  present  motion : 
but  tliere  is  an  ther  view,  in  which  it  has  been 
nrgt-il  ujinn  your  lordshi|>s,  u  hich  seems  to  turn 


Jnave  crt-dii  in  respect  cf  the  understanding 
which  the  spiritual  judges  hate  in  the  rules  and 
course  of  their  own  law,  but  wlu'ther  a  probate, 
iprantetl  of  course,  on  the  oath  of  the  verv 
party  charged  with  ihe  forgery,  shall  be  s  full 
1194  fDopclpaive  bar  to  the  jiroiccutioii.    Tliis 


Whatever  may  be  said  in  the  instances  of 
forgery,  perjnr\,  and  other  frauds  upon  ibe 
spiritual  court,  w  here  the  criminal  court  may 
seem  to  impeach  the  foundation  of  th<  rr  sen- 
tences, without  assuming  soy  jurisdiction  in 
the  matter  of  them }  ia  this  case  it  ia  impost 
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sible  to  allege,  that  Ihe  criminal  cotirt  ia  not 
fiilly  €oin|iHent  to  decnle  upon  the  whole  mat- 
ter i»r  the  indiciment ;  fiarticularl^  on  both  the 
uiarria^ea  there  stated  aaoonstitutiog  the  crime. 

The  learned  p^ntlemao  who  apoke  secontl  lor 
the  firiaoner,  inrorined  yonr  lordships,  that  this 
crime  was  tnrmerly  pmiished  by  the  canon  law, 
and  in  the  Ecclesiastical  Court;  and  insisted, 
that  transferring  ihe  punishment  of  it  from  the, 
ecclesiastical  to  the  temporal  jurisdiction  abould 
not  prejudice  any  defencea  which  the  party 
inii;ht  have  set  up  io  the  Brat  court. 

It)  order  to  make  that  observation  bear,  some 
proof  should  ha«e  been  added,  that  this  sentence 
Mould  have  barred  auch  a  suit,  however  pro- 
moted, *■  exceptione  rei  judicate.'  Then,  aup- 
^lUJtiiig  this  juristiictioD  oo  Inciter  than  concnr- 
rent,  tlii«i  court  might  have  been  barred,  pari 
rtitione.  But  your  lordships  have  already  had 
the  troul>le  of  hearing  it  esublished,  but  too 
tnuch  at  leiiirth,  from  their  books,  that  no  such 
exception  would  lie  in  their  law. 

The  same  thing  is  no  less  true  in  oar  law, 
uheve  the  Court  can,  by  any  means,  take  co- 
nusance of  the  right  of  marriage.  Thua  in 
dovi  er,  where  the  Common  Pleas,  by  writing 
to  the  bishop,  can  well  try  the  lawt'olness  of 
liie  murriatre,  a  sentence  is  no  plea.  Tbia  was 
ruled  in  the  rase  of  Robins  and  Crulchley, 
2  Wilson  118, 127.  The  demandant  counted  as 
of  the  endowment  of  Robins:  the  tenants 
pieadetl,  that  she  was  not  accoupled  to  Hobios 
III  lawful  matrimony.  The  demandant  replied, 
that  on  the  112th  of  Febmary  1754,  sir  William 
^Volseiy  hbelled  her  aa  his  wife,  in  the  bishop's 
court  of  Litchfield,  for  adultery  with  Robins  ; 
that  she  pleailed  a  marriage  with  Robins; 
thnt  tlie cause  was  removed  into  the  Arches; 
that  Robins  died  ;  and  that  allerwarda aentenoe 
panted  for  the  marriage  with  Robins,  which 
then  remained  Jn  force.  The  tenants  demur- 
red ;  and  had  judgment.  The  demandant 
cited  many  of  the  esses  your  lordships  have 
now  heard,  to  prove,  that  a  sentence,  by  a  court 
of  direct  jurisdiction,  ought  to  conclndeanother, 
which  has  but  incidental  conuaance  of  the 
same  matter.  ,  But  these  were  not  thought  auf- 
iicient  to  avoid  another  trial  of  the  same  mar- 
riage in  a  court,  which,  by  writing  to  the 
bishop,  might  well  decide  upon  the  lawfulness 
of  it.  It  is  clear,  that  the  sentence  would  not 
Lave  concluded  in  the  trial  before  the  bishop. 

Nay,  the  very  statute,  oo  which  the  indict- 
ment IS  frameil,  proves  the  same  thing.  It  ex- 
cepts the  cases  where  the  former  marriage  ia 
dissolved,  or  declare«l  void  by  sentence,  or  was 
contracted  under  age  of  consent;  all  which 
would  otherwise  have  been  triable  under  an  in- 
dictment for  felony. 

In  order  to  prove,  that  any  sentence  in  the  Ec- 
clesiastical Court  wotild  bar  an  indictment  upon 
the  aame  oiatter,  the  ease  of  Boyle  and  Boyle 
avaa  cited.  It  is  reported  in  d  Mod.  164,  and 
in  Comberbatch  7S.  In  that  caae  a  prohibition 
waa  awarded  to  stop  the  trial,  in  the  Ecclesi- 
astical Court,  of  %Biaftiage  there  claimed  by  a 
ifx  taavcr  to  a  auit  itf  jactitaiion ; 


which  marriage  had  been  found  bad  on  an  in« 
dictment  for  polygamy,  for  which  the  man  waa 
convicted  and  burnt  in  the  hand.  The  reason 
assigned,  here,  for  this  judgment  was,  for  fear 
the  spiritual  court  ahuuld  not  taka  notice  of 
the  judgment  pronounced  in  the  temporal  oonrt. 
But  this  would  have  been  extremelv  irregular  ; 
particularly  if  by  the  course  of  tne  apirftoal 
court  such  a  judgment  would  have  been  con* 
elusive.  Prohibition  never  goes  upon  an  ap- 
prehension, that  the  spiritual  court  will  do 
wrong ;  but  where  their  rules  of  trial  are  con* 
tmry  to  the  common  law,  aa  in  preacriptkm,  or 
requiring  two  witnesses  to  a  release ;  or  when 
they  exceed  their  jurisdiction,  by,  holding  plea 
of  temporal  matters,  as  debts,  freehold,  or  tem- 
poral offences.  The  reason  for-  granting  tbia 
prohibition  was,  because  the  Court  Cbriatiaa 
could  not  take  any  conuaance  of  a  matter  ad- 
judged iuihe  temporal  court ;  which  theroupoa 
became  temporal.  So  in  the  case  of  Webb  and 
Cook,  Cro.  James,  635,  625,  prohibition  went 
to  the  Court  Christian  at  Norwich  forentertaio- 
ing  a  libel  for  defamation,  in  saying,  that  on« 
had  a  baatard,  who  was  ailjudtred  Uie  putativa 
father :  *'  for  that  judgment  lieing  under  the 
authority  of  the  atatute  law,  shall  not  be  im- 
peached in  Ihe  spiritual  court,  or  elsewhere; 
and  all  are  concluded  Io  say  the  oontnury." 
Upon  the  authority  of  thia  caae,  tlie  same  point 
was  ruled  again  m  Thornton  and  Pickering, 
3  Keb.  800.  The  £ccle<iiastical  Court  baa  no 
oonusanoe  of  crimes.  In  the  case  immedi* 
ately  before  that  of  Boyle  and  Boyle,  prohibi- 
tion went  to  stop  a  auit  there  for  writing  a  libel ; 
hecanve  an  indictment  will  lie  for  h.  In  Seria 
and  Williams,  Hob.  288,  thia  matter  is  fully- 
treated.  The  ordinary  has  no  power,  even  over 
clergymen,  in  a  crime  or  offence  touching  tha 
crown.  Purgation  itself  was  by  permission* 
and  could  not  be  administered,  if  the  teniporal 
court  delivered  *  absque  purgatione  faciendd  ;* 
nor  between  the  conviction  and  aeotence ;  nor 
before  it.  In  all  these  cases  prohibition  would 
lie.  And  in  every  other  case,  if  after  trial  of  a 
felon  they  prove  or  disprove  anj^  thing  agaiust 
a  verdict,  prohibition  lies.  So  in  Higgon  and 
Coppinger,  air  William  Jones,  320,  prohibition 
went  to  stop  a  libel  for  calling  one  a  aodomile. 
"  For  aa  they  cannot  find  the  principsi  offence, 
it  not  being  saved  to  them  by  the  aUtote,  thev 
ahall  not  hold  plea  of  the  defamation.  And, 
where  anv  thing  determinable  by  the  Eccle- 
siastical Court  is  made  felony,  or  treaaon,  and 
the  power  of  the  Ecclesiastical  Court  is  not 
saved  to  it,  there  tliey  ahall  not  meddle  witb 
the  offence,  or  the  defamation,  which  arises 
out  of  it."  The  true  reason  therefore,  whj* 
they  were  prohibited  in  the  principal  case,  was, 
because  the  plea  depending  before  them  waa  out 
of  their  conusance. 

Another  case  was  cited,  where  prohibition 
went  to  the  Consistorial  Court  of  Exeter,  afVer 
acquittal  upon  an  indictment  fur  polygamy 8 
but  I  have  not  been  able  to  find  it. 

More  perverae  inferences  were  never  ex- 
torted from  any  caaea,  than  from  tbeta,    A 
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oouii  of  Ojer  and  Terminer  is  to  determine 
without  beariodT,  for  this  special  reason,  that  it 
will  be  final,  h  court  of  direct,  complete,  and 
ezckisif  e  jurisdiction,  is  to  be  bound  and  gro- 
vemed  by  one  of  no  jorisdiction,  either  direct 
or  indirect,  on  the  matter.  A  court  which  de- 
cides once  for  ever,  is  to  be  bound  by  one  which 
nefer  decides.  The  sentence  remains  open 
for  further  eiamination;  let  it  therefore  be 
adopted  without  examination,  in  order  that  it 
may  never  be  examined. 

6ut,  to  confess  the  truth,  all  which  I  have 
hitherto  said  seems  to  have  been  unnecessary, 
l^his  might  have  been  pertinent  argument,  if 
there  had  really  been  a  sentence  to  combat : 
bol  there  is  none.  It  baa  been  virtually,  if  not 
expressly  ad  milted,  that,  for  the  purpose  of 
deciding  upon  the  present  motion,  your  lord- 
ships must  take  it  for  granted,  that  the  sentence 
is  collusive  and  fraudulent  in  erery  view,  and 
to  every  degree,  which  imagination  can  repre- 
sent :  fur  your  lordships  will  not  pot  us,  in  this 
stage  of  the  business,  to  take  separate  issues 
upon  every  suggestion  which  may  lie  made  for 
the  prisoner.  In  truth,  her  counsel  have  argued 
it  so ;  expressly  contending,  that  a  collusive 
.aeotence  shall  bind  the  judgment  of  the 
House. 

But  what  kind  of  case  has  been  made  or  at- 
tempted ?  What  aulbority  bas  been  cited,  that 
a  collusive  sentence  shall  prejudice  others,  than 
the  parties  to  it?  In  every  book  I  have  seen, 
it  is  treated  as  a  mere  nullity.  The  only  dif- 
ference between  no  sentence,  and  a  colJusive 
one,  is,  that  in  the  first  case,  you  plead  *  nul 
tiel  record,'  generally  ;  in  the  last  you  plead, 
that  it  was  obtained  by  covin  ;  consequently  it 
is  waste  paper.  If  the  Court  was  infbrnied  of 
the  covin,  it  would  commit  the  parties  lor  the 
contempt,  and  cancel  the  record.  This  could 
^only  be  done  upon  the  idea  of  the  whole  pro- 
ceeding being  a  nullity. 

In  the  44  £.  S,  45,  b.  in  assize  of  novel  dis- 
seisin, by  a  dowress,  the  tenant  admitted  her 
title  to  dower ;  but  disputed  her  assize,  because 
she  had  been  endowed  by  one,  who  abated  upon 
his  possession  by  covin  with  her.  She  arguei], 
that  the  abator  gained  a  fee -simple,  whereby 
he  might  lawfully  endow  her;  tliat  recovery 
of  dower  against  an  abator  u  sufficient,  and 
that  endowment  *•  in  pais,'  to  one  who  has  right, 
is  equal  to  recovery.  The  tenant  replied,  that 
such  endowment  was  but  disseisin  ;  therefore 
his  entry  was  congeable;  and  that  the  recovory 
would  have  been  in  the  same  plight.  All  the 
judges  held  clearly,  that  **  if  one  has  action  to 
certain  Id ndH,  and  by  his  assent  and  covin  the 
tenant  is  ousted,  and  he,  who  has  the  action, 
brings  it  against  the  disseisor,  he,  who  is  oosled, 
shall  have  assize ;  and  the  possession  of  him, 
who  recovered,  shall  be  adjudged  by  abatement, 
and  not  by  recovery  ;  because  he  was  a  dis- 
seisor. *  Et  hoc  adjndicaliatnr  coram  Knivet.' " 

The  same  point  is  laid  down  in  many  books ; 
and  in  3  Co.  78,  it  is  taken  as  a  general  rule, 
*'  that  the  common  law  so  abhors  fraud  and 
covin,  that  all  acts,  as  well  judicial  as  others. 


and  which  of  tliemseUeS  are  just  and  lawful^ 
still,  being  mixed  with  fraud  and  deceit,  are  ia- 
judgmentof  law  tortious  and  illegal."  Nay, 
it  takea  away  tlie  privilege  of  coverture  and 
infancy ;  for  the  act  is  merely  void.  In  the 
case  in  Coke,  the  fine  (a  judicial  act)  was  held 
for  none,  by  reason  of  the  covin.  So  Farr  and 
Chad  wick  were  both  hanged  for  burglary, 
though  they  entered  by  an  '  habere  facias  pos- 
sessionem ;'  because  it  issued  n|»on  a  frauda- 
lent  judgment  This  was  thought  to  heigh teu 
the  offence. 

,  The  principle  of  the  rule  applies  equally  to 
the  judgments  of  the  Ecclesiastical  Court;  and 
so  the  rule  was  applied  in  Dyer  339,  where  a 
revocation  of  letters  of  administration  was  held 
void  for  covin.  Thus  too,  in  Garvau  and 
Roach,  1  Yes.  157.  Lord  Hardwii'k  says  of 
sentences  in  the  Ecclesiastical  Court,  that  coU 
lusion  will  overturn  the  whole. 

It  would  be  idle  hffectation  to  cite  all  the 
cases  on  this  head,  which  indexes  would  fur- 
nish. \Tlie  books  are  full  of  them,  from  the 
annals  of  Edward  the  2d  to  the  Reports  of  sir 
James  Burrow.  Indeed  there  never  was  a  pe* 
riod  of  time,  in  which  this  maxim  was  so  oon« 
tinually  in  the  mouth  of  the  Court,  as  the  last. 
Bright  and  Eynon,  and  abundance  of  cases 
more  might  be  cited  to  prove  this.  The  Court 
seeoM  to  have  thought  it  the  principal  and  most 
capital  part  of  its  duty,  the  '  nobile  officium 
'judicis,'  to  suppress  and  extinguish  every 
species  of  fraud. 

My  lords,  the  language  of  the  civilians  and 
canonists  is  exactly  the  same.  Scaceia,  in  his 
bookdeSententi^,  Gloss.  14,  Quest.  12,  states 
this  position,  **  ex  vulgat&  reguld,  rem  inter 
alios  actam  aliis  non  uocere."  Upon  this  he 
makes  many  limitations;  upon  all  of  which 
he  adds,  amongst  others,  this  sublimitation ; 
'*  quando  senteotia  esset  Jata  per  coUusionem  t 
fraus  enim,  et  dolus  nemini  patrociuari  dfbent, 
in  alterius  prsjudicium ;  et  ideo  senteotia,  lata 
per  collusionem,  habetur  pro  non  sententia ;  et 
aliis  non  nocet ;  quamvis,  sublat4  collusione, 
noceret."  The  same  thing  is  laid  down  by 
Covamivias,  in  his  Practical  Questions,  cap. 
15,  n.  2.  H^  quotes  this  text  of  the  Digest. 
*'  Si  hiereditatis  judex  contra  hfcredem  pronuu- 
ciaverit  non  agentem  causam,  vel  collusione 
acfentem,  nihil  hoc  nocehit  legatariis."  In 
Heraldus  de  re  judical  jL,  lib.  1,  cap.  2,  n.  1,  the 
same  rule  is  given  upon  the  same  authority. 

Nay,  their  courts  will  receive  an  allegatioa 
against  a  judgment  at  common  law,  that  it 
was  by  covin  ;  and  rightly  too ;  lor  it  is  a  nol« 
lity  ;  and  the  authority  of  tlie  Court,  in  which 
fraud  is  practised,  is  never  iu  question.  In 
Lloyd  and  Maddox,  Moor  917.  One  sued  io 
the  Court  Christian  for  a  legacy.  The  executor 
pleaded  recovery  in  debt,  which  exhausted  as« 
sets.  The  l^^atee  replied,  that  the  recovery 
was  by  covin.  This  allegation  was  admitted  % 
and  the  King's-beuch  retused  to  award  prohi- 
bition.  Here  both  courts  agreed,  that  to  allege 
a  frandulept  judgment  was  to  allege  notliiog  ; 
and  the  inferior  joriidictiiiKi- was  espresaly  per* 
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mitiMi  to  try  this  sort  of  nullity  in  the  judg- 
ment of  the  superior. 

There  is  a  flpreat  abunilance  of  catet  more, 
M'hich  I  shall  have  occasion  to  cite  to  your 
lordiihips,  if  the  actual  fraud  of  the  present  sen- 
tence shoulil  c;ver  be  disputed  t  cases,  in  wliich 
much  weaker  f;n»unds  of  imputation,  than 
those  which  occur  here,  have  bei'U  ihongfht 
suflicient  to  avoid  a  judi^ent. 

But,  my  Id.ds  what  ai'i^iimciits  have  been 
used  on  the  other  side  upon  this  pmt  nf  the 
case  f 

First,  it  has  been  insinuated,  that  certain 
statuteif,  made  af^ainst  covin,  account  fur  the 
many  judgements  to  be  found  in  our  imi>ks ;  and 
prove,  that,  without  such  statutes,  they  could 
DOt  have  obtained.  Dut  many  of  the  cases 
were  before  the  statutes  referred  l<>.  The 
principle,  avowed  by  the  judt^s,  is  indcjiendenf 
of  them.  They  all  provide  titiier  additional 
sanctions  against  fraud,  or  new  precautions 
•irainst  the  opportunity  of  practisiui;;  it.  And 
it  would  be  a  very  niischievuus  ciuist ruction,  if 
a  statute  against  a  particular  fraud  were  to 
protect  every  other. 

Secondly,  the  fraudulent  sentence  must  be 
•ent  back  to  the  Court  where  the  fraud  was 
practised,  in  order  to  be  corrected.  Why  so? 
If  the  thing  alleged  against  a  sentence  were 
error,  mis-judging  either  the  law  or  tlie  fact,  it 
must  bo  reversed  in  tho  same  jurisdiction,  ori- 
ginal, or  appellate.  But  the  Court,  in  which 
the  sentence  is  ideaded,  mu^t  determine  on  the 
reality  and  application  of  that  plea,  just  as  it 
would  en  any  other  matter  pleaded.  Fraud  is 
a  fact.  The  conclusion  is,  that  it  puts  a  total 
end  to  the  cause.  The  Court,  in  ivhich  such 
cause  depends,  roust  be  as  competent  and  per- 
foct  a  judge  of  thai  fact,  as  the  Court  in  which 
the  fraud  was  perpetrated.  1  say  as  competent 
and  perfect;  because  the  Court,  where  the 
fraud  has  been  practised,  which  has  overhioked 
•uch  circumstances  as  appear  on  the  very  face 
of  these  proceedings,  does  not  seem  to  me  the 
very  place  to  which  one  would  send  a  questinq 
of  collusion  to  lie  tried.  All  the  authorities 
referred  to  before,  and  the  numerous  instances 
of  reply  in  IT  fraud  to  pleas  of  judgments  b}* 
other  courts,  on  which  it  was  praciise«l,  con- 
tradict this  notion.  But  cases  are  cited  on  the 
other  side.  Kenn*s  case,  it  was  s:ud,  proves, 
upon  the  state  of  it,  that  the  sentence  was 
fraudulent.  The  bill  in  the  conn  of  Wards 
stated,  that  the  sentence  was  false,  and  with  a 
deal  of  apTSfravation.  But  whoever  referred  to 
an  Englisli  bill  for  the  true  state  of  any  case  ? 
The- question,  referred  to  the  judges,  s^iys  no- 
thing of  the  collusion.  The  case  of  Alorri:*  and 
Webber,  in  Moor  295,  was  also  cited  to  prove, 
that  collusion  apparent  in  an  ecclesinstical  sen- 
tence did  not  hinder  it  from  concluding  in  a 
court  of  common  law.  A  man  divorced  *  pro|>- 
ter  iiiipotentiam,'  married  another  ^"oman,  and 
Lad  chihiren.  The  last  circumstance,  it  was 
•aid,  disproved  the  cause  of  the  diTorce ;  and 
therefore  the  judgment  was  apparently  collu- 
Bat  tut  cirewmtMice  did  not  even 


prove  the  judgment  false :    for  one  may  be 
*  babilis  quoad  banc*    The  law  prcsnmes  the 
children  of  a  marriage  legitimate :   but'  that 
does  not  prove  the  fact  of  generation  to  any 
other  purimse.     If  the  gr<MKid  of  the  sentence 
was  false,  it  would  not  follow  that  it  was  collu- 
sive.    Collusion  was  not  even  alleged  io  the 
case  ;  and  conseq«iently  makes  no  part  of  the 
judgment.     In  the  same  manner  they  referrt«tl 
to  the  ap]»ellant's  printed  case,  in  t£is  Housr, 
in  11  tft field  and  HaifichI,  for  an  avernMiit,  that 
the  sentence  ^vas  fraudulent.    But  there,  as  it 
happens,  the  state  of  the  case  disproves  the 
collusion  :    for  Forler,  ihe  defendant  in   the 
Ecclesiastical   Court,  wns  in  the   appellant*!* 
power.    They  cited  also  the  raise  of  Frudham 
and  Phillips,  from  a  most  inaccurate  note  in 
the  margin  of  ^Strange,  961 ;    who  certainly 
knew  nothing  of  Uie  case  he  referred  to.    The 
casein  truth  was  this:    Prudliam  brouf^ht  as- 
sumpsit against  Coostantia  Phillips.    SJie  gave 
evidence   of    her   marriage    with    Mnilman, 
Pnidham  produced  a  sentence  of  the  Ecclesi- 
astical Court  annulling  that  marriage,  because 
she  was  already  married  to  Ilelafieiil,  who  was 
then  alive.    She  said,  that  sentence  was  frau- 
dulent.    Biit  the  Court,  admitting  that  the 
objection  would  have  been  good  in  the  mouth 
of  a  stranger,  wonid  not  suffer  her  to  allege 
fraud  in  herself,  for  ber  own  avail.    The  learned 
doctors  also  cited  a  case  of  a  lady  Mayo  and  a 
Mr.  Brown,  in  the  Prero^tive  Court.    There, 
a  sentence  in  a  matrimonial  cause  being  plead- 
ed, the  adverse  party  alleged,  that  it  haa  been 
obtained  by  collusion.    One  learned  gentleman 
said  the  allegation  was  repelled  ;   the  other, 
that  it  was  not  admitted.    I  am  infoimed  the 
tut  is  nearest  to  accarate ;  for  nothing  wai 
done  in  that  matter.     The  cause  is  still  de- 
l>ending.    The  first  anfuroent  promised  all  that 
length  of  erudition,  which  your  lordships  were 
favoured  with  yesterday  :  in  view  to  which  the 
judge  asked,  whether  they  had  not  better  agi- 
tate the  question  of  fraud  where  it  was  com- 
mitted ;  an  issue  more  natural  for  the  judge  te 
wish,   than   proper  for  the  Court  to  award. 
The  most  loose  and  unconsidered  notion,  es- 
caping in  any  manner  from  that  able  and  ex- 
cellent judge,  should  be  received  with  respect ; 
and  certainly  will.     But  it  is  unfair  to  him  to 
call  this  his  judgment.     If  the  question  were 
my  own,  with  the  choice  of  my  court,  1  should 
reter  it  to  his  decision. 

Thirdly,  among  other  reasons  against  hold- 
ing plea  of  the  collusion  before  your  lordships, 
they  insisted,  that  it  was  not  worth  while ; 
their  sentences  are  so  open  to  repeal  ul  the  suit 
of  any  body,  that  whoever  finds  them  oiijected, 
has  nothing  to  com(dain  of  but  his  own  remiss- 
ness. Their  proceedings  are  so  fiivolousand 
iiieifectual,  their  judgments  so  inconclusive  and 
harmless,  that  nullity,  however  established, 
makes  no  material  difference  in  them. 

Such  were  their  particular  arguments.  In 
a  more  general  way  they  pressml  upon  your 
lordships,  with  mneh  earnestness,  the  consi- 
denUioD  of  the  UDhnppy  Gate,  to  which  they 
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Mill  fve  wonid  drive  the  prisoner.  The  lentpnce 
has  deprived  her  of  all  coiijui^al  ciaims  upon  Mr. 
Hervey  ;  and  we  acknowledge  it  to  be  conclii- 
■ive  iifioD  her,  while  we  iniiit  that  it  is  merely 
\oid  at^ainit  all  the  rest  of  the  world.  She  is, 
therefore  acrordin|f  to  us,  a  wife,  only  for  the 
purpose  of  being  punished  as  a  felon.  This 
•trang;e  a|K>lo);y  was  not  insinuated  in  initiKa-  ' 
lion  of  the  piioiKhment,  or  to  the  compassion  ' 
of  your  lordships ;  but  directly  and  coii(i«ieiitly 
addressed  to  your  justice.  Do  not  proceed  to 
try  the  crime,  because  the  purpose  of  coni- 
niitlini;  it  is  totally  frustrateil ;  and  many 
other  inconveniences  have  ensued.  In  other 
^ords,  the  crime  has  been  dettrcied.  These  dis- 
appointments, these  inconvenient  consequences 
of  guilt,  are  the  bars  which  God,  and  the  order 
of  nature,  have  set  against  it :  hut  thev  have 
not  been  found  aulGcieut.  It  demands  tlie  in- 
ter|iosition  of  public  authority,  with  severer 
checks,  to  restrain  it.  Why  is  she  thus  ham- 
pered with  the  sentence  she  fabricated  i  Be- 
cause she  fabricated  it;  because  justice  will 
not  permit  her  to  allege  her  own  fraud,  for 
lier  own  behoof,  nor  hear  her  complain  of  a 
%rong  done  by  herself. 

In  short,  my  lords,  the  motion  ia  wholly  in- 
admissible. It  18  incousistent  with  all  order 
and  method  of  trial  for  us  to  debate  imaginary 
topics  of  defence,  before  hearing  the  charge, 
and  for  the  court  to  resolve  abstract  questions 
upon  hypothetical  grounds.  Is  a  sentence  pro* 
nouncMl  between  two  certain  itersons  admissi- 
Ue  evidence  against  otheraP  is  this  species  of 
•enteoce  so .'  Is  either  admissible  against  the 
king — in  any  public  prosecution — in  this  par- 
ticular sort  of  prosecution  ?— Is  such  evidence 
probable  only,  or  conclusive — against  the  parties 
to  it — against  strangers — against  the  king— 
and  in  what  cases?  What,  if  it  were  obtained 
by  collusion  P  What,  if  by  her  collusion P  Will 
it  serve  herP  May  she  offer  it  safely  P  How 
much  will  it  prove  against  her?  What  evi- 
dence will  do  to  prove  the  collusion  ?-*There  is 
no  end  of  such  questions.  At  the  same  time,  1 
was  not  solicitous  to  prevent  any  part  of  the 
argument.  Were  it  possible  for  your  lordshi|)s 
to  stop  this  prosecution  here,  I  have  no  desire 
to  wound  the  mind  of  any  person  unnecessarily, 
or  if  so  painful  a  duty  may  be  dis|iensed  with. 
But  1  have  rather  wondered  to  hear  such  hopes 
as  these  thus  far  encourageil,  or  even  entertain- 
ed, on  the  part  of  the  prisoner,  with  confidence 
enough  to  make  it  worth  her  while  to  avow^ 
in  this  stage  of  the  business,  that  she  had  ra- 
ther have  every  thing  presumed  against  her, 
than  hear  any  thing  proved ;  and  to  disclose  to 
your  lordships,  uot  an  anxiety  to  clear  her  in- 
jured innocence,  but  a  dread  of  the  enquiry  : 
a  wish  to  submit,  in  silence,  to  the  charge. 
Was  this  her  solicitude  to  bring  the  question 
here?  Of  what  avail  would  it  be  to  any  body, 
in  any  ri)ndition,  to  appear  in  any  court,  and 
defend  thus  P  But,  in  such  a  court,  before  so 
venerable  an  audience,  to  hear  nothing  pleaded 
against  a  charge  of  infamy,  but  a  frivolous 
"-'ectum  to  eutering  upon  tbe  enquiry  ;— un- 


lets topics  stronger,  more  pertinent,  and  point* 
ed  could  have  been  urged,  I  am  exceedingly 
sorry,  upon  every  account,  that  the  time  of 
yonr  lordships  has  been  thus  taken  up,  and 
that  we  did  not  go  directly  into  the  examina- 
tion of  the  matter  before  you. 

Mr.  Solicitor  General  Weddcrhurn  (after- 
wards sucrossiiely  lord  chief  justice  of  the 
Common  IMeas,  aud  lord  chancellor) : 

My  lords ; — ^There  are  two  questions  at  prr- 
sent  before  your  lt»rdshipH :  the  one  lurnn  upfHi 
the  effect  of  a  sentence  obtained  from  the  Ec* 
clesinstical  Court  in  a  case  of  jactitation  of 
marriage,  which  the  counsel  for  the  prisuner 
have  maintained  to  be  a  conclusive  bar  to  the 
inquiry  now  institutid  in  a  court  of  criminKl 
justice :  the  other  is  « hether  that  argument 
ouglit  to  be  admitted  in  this  [leriod  of  the  pro- 
ceeding. 

My  duty  requires  me,  in  the  first  place,  to 
submit  to  your  lordsliijM  some  objections  to 
admitting  that  sentence  in  anticipation  of  the 
charge,  after  a  plea  of  Not  Guilty  to  ihu  in- 
dictment. 

The  plea,  which  is  the  defence  upon  the  re- 
cord, denies  the  charge ;  hut  the  argument 
contends,  that  the  charge  ought  neither  in  lie 
ttated  or  proved.  To  proceed  first  to  consider 
the  merits  of  a  defence  without  a  charge  estn- 
blishetl  either  by  proof  or  admission  of  the 
party,  is  at  least  a  very  great  novelty  in  a  cri- 
minal proceeding,  anil  a  very  wiile  deviation 
from  the  ancient  course  of  trials ;  and  it  is 
a  presumption  of  some  weight,  that  a  mode 
of  trial,  which  has  prevailed  fur  ages,  is  not 
founde<l  in  folly  nor  injustice 

In  the  regular  and  ordinary  course,  a  pri- 
soner who  has  any  special  matter  to  allege, 
which  ought  to  bar  the  enquiry  into  the  crinio, 
must  state  it  in  the  form  of  a  plea  of  the  in- 
dictment. Tpon  the  plea  of  the  party  every 
court  of  criminal  jurisdiction  must  form  a  ju- 
dicial determination  :  a  pardon,  a  former  ac- 
quittal for  the  same  charge,  are  defences  which 
preclude  an  enquiry  intu  the  crime ;  but  the 
party  can  only  insist  upon  such  del'enci's  by 
pleading  them,  the  omrt  can  only  take  cogniz- 
ance of  them  when  pleaded. 

The  present  proceeding  would  oblige  tlio 
court  to  try  the  validity  of  the  charge,  by  first 
hearing  the  defence ;  in  the  course  of  that 
hearing,  not  only  the  state  of  the  charge  is 
supposed,  but  1  reply  to  the  defence  by  new 
facts  is  also  taken  by  supposition ;  and,  should 
such  a  method  be  permitted,  your  lonUhips 
would  be  placed  in  a  situation  very  different 
from  the  exercise  of  judicial  authority:  for 
courts  of  justice  are  not  instituted  to  decide  a 
disputation  upon  a  thesis  of  law ;  their  pro- 
vince is  to  decide  upon  real  fact,  not  upon  ge- 
neral or  hypothetical  pro|K>sitions ;  nor  can 
they  pronounce  the  law,  till  the  facts,  from 
whence^  that  law  arises,  are  first  esublishefl. 

The  counsel  for  the  prisoner  are  obliged  to 
atate  their  argument  thus :  suppose,  say  they, 
tbe  first  maniage  to  iMTa  bcenM^cnuiized,  but 
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%  suit  to  btfcbcfn  iottitQlfdl  to  inpflufa  thtt 
mamifi^ ;  in  that  toit,  a  tcnleiiee  proDOunood 
against  the  marriafpe;  aoppott  that  suit  and 
oentcoeo  to  have  baao  fraodulciit,  yet  et en 
•ueh  a  seDtraoe  oaght  to  be  eondoiiTey  and  to 
hfkT  all  inquiry  into  the  erime  of  a  seeond  mar- 
riai^e.  The  onlj  anawer,  which  i  auboiit  to 
your  lonlahipa  aucb  an  ar|piment  at  present 
4leniandi,  is,  that  a  coort  of  jostioe  eannot  rap- 
pose  the  fact  of  the  marriage,  nor  the  suit  to 
impescb  the  legality  of  it ;  do  supposition  can 
be  fonncd,  wliMber  the  proceeding  in  that  suit 
was  fraudulent  or  was  lair,  the  seDtenoe  real  or 
colourable ;  the  parties  most  agree  open  the 
factN  before  the  court  can  be  Mked  to  decide 
the  law ;  if  they  do  not  admit  the  faeCs  upon 
reciinl,  it  remains  for  both  parties  to  prove 
what  they  think  material ;  then,  and  not  till 
then,  it  is  the  duty  of  the  court  to  pronounce 
the  law. 

N»  precedent  has  been  quoted  to  shew,  that 
•  similar  proceeding  was  ever  admitted  in  a 
court  of  crioiinal  jurisdiction.  One  case  only 
was  fiunily  alluded  to,  by  the  learned  gentle- 
man who  apoke  first  yeelerday.  The  case  of 
Jones  and  Bow,  dteil  from  ciMrthew ;  where 
the  reporter  Mys,  that,  **  by  wsy  of  aotioi|ia- 
lioo  tfi  tlie  evidence  that  the  plaintiff  was  about 
to  give,  the  driendant  produoed  a  sentence  of 
the  £ucleiiiii8tical  Court  in  a  cause  of  jactita- 
tion ;  a  debate  an>se  upon  the  effect  of  that 
sentence,  and  the  court  being  of  opinion  that 
the  sentence  was  conclusive,  the  cause  between 
the  parties  endeil." 

That  cause  was  an  aetioD  of  ejectment  to 
tr^  the  title  to  an  estate.  A  proceeding  b^ 
cuedment  is  well  known  to  be  entirely  flictiti- 
•u«.  Ill  a  suit  founded  upon  a  legal  fiction 
Co  try  a  question  of  ri^ht,  where  the  judgment 
is  not  conclusive  on  either  party,  there  may  be 
no  mischief  in  pressing  forward  to  the  conclu- 
sion without  an  eiact  attention  to  forms.  The 
case  therefiNre  does  not  prore,  that  in  a  civil 
notion,  where  judgment  is  given  upon  the 
mere  right,  such  proceeding  could  have  been 
•ikiwed:  but  a  criminal  proceeding  requires 
still  more  precision  than  a  civil  suit,  and  a  de- 
viation from  the  forms  would  very  seldom  b« 
favourable  to  the  accused.  If  the  prisoner  is 
not  confineil  to  the  defence  pleaded,  neither 
would  the  prosecutor  be  confined  to  the  matter 
of  the  charge ;  the  judge  and  the  jury  would 
mutually  encroach  upon  each  other :  nor  could 
there  be  a  more  dangerous  source  of  error  and 
confusion,  than  to  permit  a  mixed  considera- 
tion of  law  and  of  fact,  of  bypoihesia  and  of  ar- 
foment,  to  be  introduced  mto  criminal  trials, 
he  only  plea  to  the  present  indictment  is,  not 
Suiliy :  the  argument  your  lordships  have 
eard  supposes,  that  such  a  plea  ought  not  to 
haie  been  put  in  ;  that  there  is  a  more  prudelit 
and  cautious  method  of  defence  which  you  are 
desired  to  hear  upon  suppositions,  without  the 
form  or  sulMtance  of  a  plea. 

The  counsel  for  the  prosecution  are  bound  to 
oppose  this  exfieriuient.  It  would  ill  become 
tbcm,  acting  in  the  chanwier  of  n  puhlic  nc« 
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cnaef,  to  adviDoe  any  doctrine  which  they  did 
not  believe  to  be  founded  in  law,  or  to  suppress 
an  objection  to  a  proceeding  which,  aa  it  is 
novel,  caimot  paaa  into  a  precedent  witbont 
Ifreat  danger  and  mischief.  SbouUI  that  ob- 
jection prove,  that  the  argument,  which  in  this 
stage  of  the  business  the  counsel  in  defeneo 
have  been  permitted  to  urge,  u  inadmissiblo, 
your  tordships  will  however  have  no  reaaon  to 
regret  the  delay  it  has  occasioned,  nor  to  dosat 
that  time  mis-spent,  which  has  been  empkMrcd 
in  the  preaent  enqutryi  since  the  object  of  it^ 
though  fruitless,  has  been  directed  to  the  relief 
of  a  party  accosed.  Supposing  than  the  do* 
bate  upon  the  effect  of  the  aenienoe  urged  in 
bar  of  the  Vn%\  to  be  proper  at  thia  time,  I  ahali 
proceed  to  the  consideratkM  of  the  argument. 
-—The  proposition  advanced  is  this ;  that  in  ao 
indictment  upon  tbe  statute  of  Jamea  1,  for 
marrying  a  second  husband,  living  the  first,  • 
sentence  of  an  ecclesiastical  court,  in  a  catiso 
of  jactitation  of  marriage,  pronouncing,  that  it 
doco  not  aa  yet  ap|iear  to  that  court  that  then 
hath  been  a  nrst  marriage,  ia  a  conclusive  evw 
dence  that  no  auch  marriage  ever  was  had. 

In  order  to  make  out  this  propositk>n,  tho 
counsel  contend,  first,  that  it  ia  an  nniveisal 
rule,  that  the  decrees  of  courts,  having  eoinpo- 
tent  jurisdiction,  bind  all  persons,  and  conclnda 
in  all  cases,  in  any  manner  touching  the  matter 
decided:  secondly,  they  maiotain,  that  tho 
sentence  of  the  Ecclesisstit'el  Court  in  qoes- 
tion  is  a  decision :  they  urge  in  the  third  ptace, 
that  the  rule  first  laid  down  ailroits  of  no  ex* 
ceptioos,  but  applies  with  more  foroeto  cri* 
mmal,  than  to  civil  cases.  In  the  last  pisoo 
they  insist,  that  supposing  this  sentence  to  bf 
the  effect  of  fraud,  collusion,  and  agreement 
between  tbe  partiea  to  the  supposed  suit  in  tho 
spiritual  court,  it  is  notw  ithslanding  conclusivo 
upon  all  other  courts,  and  tbe  fraud  can  only 
be  examined  in  that  couK  whose  justice  hao 
been  thus  ensnared.* 

My  lords,  I  have  stateil  fairly  tbe  argument 
on  the  other  side,  which  reals  on  these  four 

*  Mr.  Chitty  (Treatise  on  the  Law  relativo 
to  Apprentices,  &c.  chap.  4,  p.  105),  in  tresting 
of  the  operation  of  an  order  by  four  justic-es  to 
dischsrge  an  apprentice,  aays,  **  No  case  has 
occurred  in  which  the  settlement  has  depended 
upon  the  validity  of  such  sn  order  of  disclisrge. 
The  power  of  a  quarter  sessions  over  it  when 
trying  a  question  of  set^ement  is  therefore  un- 
decideil.  But  it  may  perhapa  be  concluded 
from  analogy  to  the  proceedings  of  ecclesias- 
tical [4  Co.  39.  Cartb.  SV5,]  and  admiralty 
courts  [3  Bos.  and  Pul.  499,  6  East  155]  that 
being  a  direct  judgment  upon  the  fact  b)r  a 
court  not  only  of  competent  but  excluMveju* 
risdiction,  it  is  conclusive  of  the  question  be« 
tween  contending  parishes  although  they  are 
not  immediately  parties  to  the  sentence,  unless 
it  hss  been  obuined  bv  fraud  [  AmhI.  762]  or 
appears  altogether  void.  [Sir  T.  Ruym.  405. 
8  T^rm.  Kep.  868.  Case  of  the  Flad  Oven 
ib.  970,  n.  a.  1  Robinson's  Adn.  Rep.  1^5.  J 
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liropMitioni;  and,  wcrt  I  onlj  gwfi^iJ  in  n 
disputation  with  Ibc  learoad  g«ntl«eB  upon  a 
mere  tbctia  in  la«»  I  tiioald  be  incliBed  by  a 
denial  to  iofiti  v|ioo  better  proolii  than  have 
been  offered  in  su|i|iort of  theae  propoeilioni.  1 
feel  myoeir  however  nndor  a  very  diilhrani  iiM- 
prenion  of  duty,  aa  one  of  the  ooonael  for  the 
prnvecution.  The  priaoner  may  take  every 
advaiiiaffe  that  the  law  will  allow;  from  na 
your  lordahips  have  e  rif  ht  to  exneot  every 
oonceation  that  iuatiee  rrquirea.  1  snail  tbere- 
ibre  ailrnit  (as  ur  as  in  ny  eonsdenoo  I  think 
them  admiaaihie)  tlie  several  iwopoaiiiona  nrflfed 
by  the  opiKMite  side,  state  wiih  aa  mooh  fide- 
lity aa  I  can  the  true  limitations  of  the  doc- 
trines aiivaneed,  and  assert  no  point  bnt  what 
I  hold  to  be  clear  law,  soppoiicd  by  undoubted 
Mthority. 

it  is  contended,  in  the  first  place,  to  be  a  uni- 
versal rule,  that  sentences  of  courts  of  oompB- 
tent  juridliction  are  binding  upon  all  other  ju- 
dicatures, in  which  any  inqniry  arises  into  the 

•  natter  determined :  that  proposition  1  conceive 
-to  be  much  loo  largely  slated.    The  rules  and 

frineiplea  that  I  have  learnt  upon  that  sulyectt 
will  very  briefly  suhmit  to  your  lordshipSt 
not  meaning  lo  argue,  but  only  to  stale  them. 
It  is  a  general  manm  of  law,  that  the  aen- 
•tenee  of  n  competent  oourt  binda  the  partiea, 
•od  all  persons  deriving  any  right  under  them ; 
•aa  to  thini  persons,  it  neither  prgudieca  nor  b»> 
.aefitsibem. 

Auother  maxim,  equally  true,  is,  that  •  aen- 

■teooeof  a  court  having  competMitiurisdictioo, 

.If  it  oomes  collalerally  before  another  oourt  in 

•another  suit,  shall  lie  preaumed  juat  till  the 

contrary  anpeara.    One  oourt  haa  no  authority 

lo  direct  the  judgment  of  another;  but  it  is  a 

^ir  |ircsumpuoo,-tbat  what  hath  been  decided, 

'hmth  been  justly  decided ;  it  ia,  however,  bat  • 

presumption,  and  in  most  caaea  it  obtains  only 

.liil.tlie  contrary  is  proved. 

I  admit  at  the  seme  time,  that  there  ate 

.  cases,  in  which  that  presumption  noay  amount 

to  a  conclusion.    Where  the  sentence  has  been 

pronounced  im  rem,  by  n  judicature  beving  a 

peculiar   and  exclusive  jurisdiction  over  the 

subject-matter  oftlie  caiiae,  the  eflfect  of  such  a 

.decision  is  not  to  be  cootroverled  in  any  other 

I  civil  suiLf     These  propositions  are  founded 

•in  the  consent  of  all  lawyers,  who  have  treated 

.  of  general  law,  and  are  proved  by  a  series  of 

.judicial  authorities :  to  quote  them  would  lead 

into  an  unnecessary  detail  upon  a  part  of  the 

:«rf;ument,  which  does  not  immediately  apply 

•  to  I  he  (lecit>iou  of  the  point  in  question. 

The  caves  cited  on  the  other  side  agree  with 
the  distinction  I  hsTe  mentioned.    A  sentence 

•  of  a  court  of  Admiralty  upon  the  forfeiture  of  a 
ship  ;  ihejudt^inent  of  the  rourt  of  £Kchequer 
condemn in:r  Koods  as  forfeited ;  are  each  of 
them  conclusive  U|)on  this  principle,  that  the 
aentence  is  in  rem,  the  court  has  pronounced 
upon  the  pmperty  itself.    The  cases  quoted  of 

t  Peske's  Law  of  Evidence,  pt.  I,  c.  9, 
•.  a,  p.  tiO.  Note,  '^ 
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wtmtmtm  of  an  acettsiaatical  eouH,  are  all  m 
■satters  of  which  that  eanrt  has  the  peculiar 
aad  ei^asiva  eogniaaaee.  The  Ecclesiastical 
Cavrt  baa  the  sola  jmrisdictimi  of  cases  testa- 
OMBtanr,  and  of  eaaea  nalrimoaial,  to  a  cer-> 
lain  efleel;  if  thcrefora  a  qaastioD  arises,  who 
is  entitled  to  the  penasal  estate  of  a  man  de- 
oaaaad  with  or  wiihoot  a  tcatament,  the  probata 
of  Iha  will,  or  a  grant  of  admroistration,  givea 
tha  title  ta  the  property  in  qneelion ;  the  effect 
of  it  eannot  be  contsated  in  other  courts  colla- 
lanlly  and  incidentally,  because  no  other  court 
haa  power  to  controvert  the  act,  no  other  au- 
tbonty  aaa  confer  the  title  to  the  thing  in  dis- 
pute.   8acb  sentences  are  ta  resi. 

The  ease  u  vary  different,  where  the  decision 
is  upon  a  personal  oontrsct,  or  any  matter 
arising  out  of  the  various  civil  relatione  of  per- 
sona, m  which  the  original  cognisance  of  tha 
cauae  might  have  come  before  the  court. 
Where  that  deciaioa  ia  offered  as  an  evidenca 
of  right,  there  the  judgment  of  the  fbreiga 
court  can  only  have  effect  BO  far  as  it  is  just;  no 
anthority  heiangs  to  it  but  froos  its  internal  jns- 
tiee;  finr  the  court  in  which  it  is  prodaced  owca 
no  obedience  to  the  court  which  pronounced  it, 
and  is  aquaUjr  competent  to  give  the  law  to  the 
rartiea.  Tha  eflhet  of  the  sentence  is  beneficialp 
nawever,  for  the  party  who  has  obtained  it ; 
becauae  the  justice  of  it  is  presumed,  the  truth 
of  the  facts  en  which  it  proceeded  ia  sdmitted 
without  proof,  and  the  odveiaepartjr  is  obliged 
la  dansonstrata  the  falahood  or  iniquity  of  it. 

In  support  of  this  distinction,  1  will  only 
mentioB  to  your  hmlsbips  one  authority  of  a 
late  data,  which  1  select  from  a  multitude  of 
cases,  not  merely  because  it  is  a  determinatioa 
in  the  last  resort,  bat  because  the  rale  of  law  is 
ataled  m  the  judgmeot.  Tha  case  1  allude  to 
waa  decided  by  your  lardahipe  on  the  4th  of 
March  1771,  open  appeal  froa  the  Court  of 
Session  in  Scotland,  by  Sindair  against  Fraser.* 

*  See  Dougl.  Rep.  4,  (Note  to  Snd  ed.  8vo.) 
and  a  brief  account  of  the  canea  of  Crawford  v. 
Whittal,  and  Plaistow  v.  Van  Uxem,  in  tha 
aame  Note.  How  far  a  judgment  of  a  foreign 
court  having  competent  juriMliction  is  evidence 
of  a  right,  was  discussed  in  the  cases  noticed 
by  Mr.  Peake  in  his  Law  of  Eridence,  chap.  9, 
§  2,  and  lately  (a.  d.  1810,)  in  Scotland,  in  the 
case  of  Kinloch  ond  Sons,  attornies  of  Cherapa 
Amachella  Chitty  against  Inverarity,  aee  Ses- 
sions Papers,  and  Dictionary  of  Decisiona. 
From  Mr.  Douglas's  report  of  Walker  v,  Wliit- 
ter,  and  hb  Notea  to  it  (it  is  the  first  caie  in  the 
volume)  a  difference  appears  between  the  opi- 
nions upon  this  point  of  loni  Mansfield  and  Mr. 
Just.  Buller,  and  of  lord  Kenyon.  In  an  action 
on  a  foreign  judgment  our  courts  will  examine 
into  the  judi;ment,  and  for  that  purpose  receive 
evidence  vf  what  the  law  of  the  foreign  state 
is,  and  whether  it  warrants  the  judgment. 
Per  Eyre,  Ch.  Just.  C.  B.  3  H.  Blackst.  409, 
cit.  Peake^s  Law  of  Evidence,  part  1,  c.  9, 
§  2,  which  see  for  more  on  the  subject.  Sea 
alio,  1 1|  of  tha  aaaw  chapter.   Qa.  WooU 
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The  qaestion  there  waf ,  whit  should  be  the  ef- 
fect of  a  jadment  obtaioed  by  the  appellaDt  in 
Jamaica?  The  person,  against  whom  tnatjudg- 
ment  was  directed,  was  sued  upon  it  in  Scot- 
land. It  bajipened,  that  tiK  Court  of  Session 
refused  to  ffi? e  any  eflect  to  it,  and  held  the 
party  bound  to  pro? e  the  ground,  the  nature, 
the  extent  of  his  demiBd.  Fron  that  deter- 
mination an  appeal  was  taken  to  your  lordships, 
the  judgment  of  the  Court  of  fiieeiion  was  re- 
Tersied,  and  the  words  of  the  order  of  re? ersnl 
were,  «'  that  the  iudgmeot  compUioed  of  he 
reversed ;"  and  decfaire  *'  that  the  judgment 
of  the  eourt  of  Jamaica  ought  to  be  reeeived  at 
evidence  primA  facie  of  tne  debt,  and  that  tt 
Jiea  on  the  defendant  to  impeaeh  the  justioe  of 
it,  or  to  shew  that  it  waa  irrcgolariy  aiid  aqdaly 
obtaiDed.** 

Aly  lords,  the  authority  that  I  onole  to  your 
lordsbipa  will  hare  considerable  eflect  in  n  aub- 
aeooent  part  of  the  aminMnt:  at  preaant,  I 
only  uige  it  aa  a  proof;  that  ihoogh  in  caaa 
where  the  aentenoe  ia  m  roe,  where  the  Court 
baa  a  peculiar  and  ezdnair e  jmia^fiolion  to  de- 
termine the  title  to  the  thing  in  qoeation,  the 


era  he  permitted  to  give  tntimeny 
that  a  decision  made  in  their  country  by  judgea 
having  competent  jiuiadMtion  waa  nof  agraan 
Ue  to  the  law  of  such  country  T 

Under  what  cireumstaacca  and  to  what  ex- 
tant a  judgment  given  by  a  court  of  competent 
turiadiction  in  one  suit  saaU  be  conduaive  aa  n 
bar  or  as  evidence  in  another  suit,  waa  much 
debated  io  the  caae  of  Maingay  v.  Gahan,  Ire* 
land  1703,  in  which  the  court  of  Exchequer 
Chamber  (lord  Clonmell,  C.  J.  K.  B.  lord 
Carleton,  C.  J.  C.  fi.  and  lord  Filsgibhon  lord 
chancellor)  decided  (in  oopoaition  to  n  judg- 
ment of  the  court  of  Ezcoequer)  that  evidence 
of  a  oondemoation  of  exciseable  goods  pro- 
nounced by  sub-commissioners  of  excise  and 
affirmed  by  commissioners  of  appeal,  is  con- 
clusive in  an  action  of  treapass  brought  against 
the  aeixiDg  officer  for  taking  such  ffoods. 
Ridgeway,  Lapp  and  Schoahsa's  Irish  Term 
Reports,  vol.  1,  p.  1.  In  this  ease  of  Maiuffay 
V.  Gahan,  great  use  waa  made  of  Mr.  Har- 
grave's  Treatise,  to  which  1  have  so  frequently 
referred,  and  of  the  caaes  and  other  authorities 
citeil  by  him,  particularly  of  the  contradictory 
decisiona  in  Roberts  e.  Fortune,  and  Hensbaw 
V.  PUisance.    Of  theae  the  former  is  reported 

S  Mr.  Just.  Blackstone,  vol.  9,  p.  1174;  and 
s  latter  is  thus  given  by  Mr.  Hargrave  from 
Mr.  Fold's  MS.  Note. 

*■  In  trover  for  &4lb.  of  tea;  it  appeared  in 
evidence,  that  plaintiff  sent  the  tea  for  one 
Lloyd,  with  a  permit;  but  the  porter  in  hia 
wny  called  at  the  house  of  one  RocbrJifie,  where 
having  set  down  his  burthen,  the  defendant, 
who  waa  an  excise  officer,  seised  it  as  forfeited 
on  being  brought  to  Rochcliffie's  house  for  R's 
use,  without  a  permit  to  that  place,  according 
to  the  lOtb  Geo.  1,  e.  10,  §  16.  Upon  Not 
Guilty  pleaded,  detendant,  to  shew  the  property 
WMootof  theplaintiffi  prodaeed  •  condemna- 


prnvmptton  in  favour  of  the  judgment  is  ad- 
mitted to  be  coodnsite;  yet  where  the  judg- 
ment is  applied-  to  personal  rights,  to  malters  of 
which  other  courts  have  equal  cogoizanee,  the' 
party  against  whom  it  it  urged  is  at  liberty  to 
impeach  it,  to  shew  that  it  ienot  just,  or  that  it 
has  been  irregularly  snd  unduly  obtained. 

This  being  the  distinction  in  ciiril  coKes,  the 
question  arises,  how  far  these  rules  are  a|i|>Nca- 
ole  to  criminal  suits  f  what  effect  ougltt  the 
aentence  of  any  civil  court  to  have  a*  a  hnr  to 
the  justice  of  the  atate  in  the  trni  and  puniah* 
ment  of  Crimea  f 

The  connsel  for  the  prisoner  argue,  that  if 
the  dvil  right  is  destroyed  by  the  sentence  of  n 
competent  court,  to  examine  into  the  crime  is 
an  abatird  inquiry  |  where  there  is  no  relation, 
there  ia  no  dntT«  and  there  can  he  no  breach  of 
it.  Ia  this  ao  r  la  it  then  competent  to  a  party 
b^  anv  act,  destructive  of  the  eitil  reiution,  to 
aboUan  the  duties  of  thst  relaiiun?  PerMMiar 
maj  deprive  themselves  of  the  beoeAt  uf  my 
civil  right,  may  dispense  with  the  advantagcc 
of  auy  relatioo  of  liw,  may  be  intiueri  to  claim 
neither  aa  wife,  mother,  nor  child;   but  can 


tion  by  the  commissioners  of  excise  upon  an  in- 
fermalioa  against  Hochcliffe  for  rrceiviog  this 
tea  without  a  permit,  which  it  was  iwi^te^t  waa 
conchisive  evMlence  of  that  fact,  being  a  juilg- 
ment  before  a  proper  jurisdiction.  On  the 
other  side  it  was  insntcd,  that  plaintiff  was  no 
party  to  the  auit ;  thai  Rochcliffe  had  nothing 
to  do  with  the  tea ;  and  that  if  she  made  a 
feigned  defence,  or,  as  the  case  waa,  made  ile- 
feok,  yet  plaintiff  ought  not  to  be  affected  by 
that,  but  ahuuld  shew  this  was  snch  a  case  an 
no  forfeiture  aroac^But  ptr  Lee,  chief  j notice, 
the  judgment  of  fori'eitnre  is  a  judgment  on  the 
tiling  itaelf.  How  the  tea  came  to  Roclicliffc^s 
bouse  waa  a  matter  proper  fiirthe  consideration 
of  the  cnmmissiooers ;  and  if  Nre.  R«>lierts,  the 
plaintiff,  waa  willing  to  have  defended  the  Huit, 
ahe  might  have  come  in  pro  imttrette  nut,  which 
net  dmug,  her  property  is  bound ;  and  that 
there  is  no  more  in  this  than  the  common  caae, 
viz.  that  courts  of  law  pay  such  drfereoce  ta 
the  judgments  of  each  other  in  matters  within 
their  jurisdiction,  that  the  first  deterroinatioa 
by  a  proper  authority  uuieht  to  prevail.  So 
then  the  tea  being  forfeited,  the  property  could 
not  be  in  the  plaintiff,  who  was  thertffore  non- 
suited.—Ruberui  against  Fortune  at  iiitiings 
after  EsMpr  term  at  Guildhall,  1742."  And 
Mr.  Hargrave  refers  to  Bull.  N.  P.  ed.  of  1775, 
p.  244. 

Upon  a  libel  in  the  Consistorial  Court  for  dis- 
turbance in  the  plaintiff's  right  to  a  |iew,  the 
Court  ailjudged  the  right  to  Iw  in  the  plaintiff, 
and  admonished  the  defendant  not  to  sit  in  the 
pew ;  the  Court  of  Arches  reversed  that  sen- 
tence, hut  admonished  the  defendant  oof  to  use 
the  pew  again ;  these  wntenees  were  held  not 
to  he  conclusive  evidence  of  the  plaintiff's  rifrht 
in  an  action  for  a  diaturiNince  between  the  naine 
partiea.  Gross  v.  Salter,  Pasch.  30  Geo.  3« 
3  T^m  Bep.  639. 
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tbry  afirolfe  tliemsrl? et  rrom  the  datief  thai 
beloov  10  the  iiaturmi  reUtioo  ?  Cao  they,  by 
their  ontd  act,  absoke  Ihemself  ea  frnm  the  sa- 
cred duties  ol'  those  civil  relaliuDs  which,  in  a 
alaie  of  society,  are  mtursl  r«'latio!is? 

My  Inrds,  the  prupositiiiD  1  contend  for  is 
M  far  from  alisuni,  that  the  coutrary  of  that 
prn|icisiti(m  would  iuvulve  iu  it  the  most  mani- 
mt  absurdity :  the  civil  interest  is  important 
only  tfi  the  psnies  ilieiiist'lres.  Whetlier  ao 
astste  heliinifft  to  one  person  or  Bnolher,  whether 
a  party  is  eniitleil  to  rank  and  distinction,  to 
whom  relateil«  «»hiiHe  viife  she  is?  the  question 
ia  ol  icrr  at  iiidifTen'OCe  to  society  :  hut  if  the 
estate,  the  relation,  tlie  rank,  is  obtaineil  by 
criminal  ine'iiis;  if  the  situatiim  nhich  a  per- 
•iHi  ch«iH«^io  relinquiNh  is  atleniled  with  duties, 
the  ailvaiitH|;e,  hut  not  the  duties,  may  be 
waveil ;  the  peace  ami  t»rder  of  sticiety  must  be 
maintained,  and  do  violation  of  them  can  pass 
with  impunity. 

If  there  is  an  unifersal  proposition  of  law,  I 
takethiM  to  lie  so,  that  no  determination  be- 
tween party  and  party  can  preclude  public  jus- 
tice fr««m  enquirinir  into  ibe  crimioai  tendency 
of  thfir  actions.  Daily  eifierience  proves  thu 
in  the  most  trivial  instances.  An  action  is 
brouifht  for  an  assault,  the  party  fails  iu  it,  there 
ia  a  venhct  auainst  him ;  it  does  not  prevent  a 

Jiruaecution  by  indictment,  upon  the  very  same 
iict,  against  the  very  same  party.  In  such  an 
indictment  was  it  ever  pleaded,  that  an  action 
had  been  hmuvht  BKainat  the  party  ftir  that 
alled|f»^i  tmpasis  and  tieating,  an<*  that  he  bad 
been  a«-quiiied  upon  thsi  action  ?  The  learned 
and  reverenil  judues  will  inform  your  lordships, 
that  there  is  not  a  silting  or  an  assize  without 
•oma  instance  of  this  M»rt.  A  question  may 
arise  in  an  action  upon  pro|ierty,  to  which  oSf 
two  persons  a  thinir,  a  horse  tor  example,  be- 
hwq^a.  It  ia  decided  to  bckniff  to  A  and  not  to 
B. :  would  that  decision  bar  an  indictment 
against  A  lor  stealing  the  horse  P  It  is  do  an- 
swer to  public  justice,  thai  he  baa  acquired  that 
property,  when  the  object  of  the  criminal  en- 
qniry  is,  whether  he  has  committed  a  crime  in 
acqiiiring  it. 

The  proposition  advanced  on  the  other  side, 
that  a  sentence  in  a  civil  suit  ia  conclusive  id  a 
criminal  proceeding,  was  not  so  much  pressed 
upon  any  dnluction  of  argument,  aa  aaserted 
an  the  authority  id  a  case  cited  from  Strange'a 
Reports;  in  which  it  waasakl  to  have  been  de- 
termined, that  the  grant  of  the  probate  of  a 
will  by  the  Ecclesiastical  Court  was  a  bar  to 
an  indictment  for  felony  in  forging  that  will. 

In  the  first  place,  your  brdships  will  give 
me  leave  to  a*'K,  does  it  enter  into  the  imsgi- 
wrtion  of  any  lawyer,  thai  the  same  nilewouki 
take  place  with  reeanl  to  a  will  of  real  estate? 
Had  such  a  will  been  produced  in  juilgment, 
the  witnesses  to  it  examined,  the  validity  of  it 
caavassed,  a  judgment  in  favour  of  it,  even  a 
decree  of  the  ct»urt  ot  Chancery  eaiablishiiig  it, 
1  dii  presume  it  will  not  be  maintained,  that  all 
tboae  proceeilings  would  prevent  a  proaeculioa 
''^e  foigery  of  that  wilL    namneihkg 


might  happen  in  the  ease  of  a  deed  ;  a  deed 
may  have  bten  eataldbhed  by  a  decree  ;  the 
property  of  an  eatate  settled  by  il,  irretrievably 
{lerhaps;  would  there  be  no  punishmeDi  for 
the  crime,  if  it  should  be  discovered  afierwardsi, 
that  that  deed  was  a  manifest  ftireery  ?  The 
estate  miglit  be  hehl  indefensibly  by  the  party 
who  had  obtained  it ;  but  1  do  not  cimct  ive 
that  his  having  gut  possession  of  that  estate* 
having  olitaiued  an  ailvantage  of  which  human 
laws  oouM  not  tieprive  him,  would  be  an  answer 
to  human  justice  why  he  should  not  be  pu- 
nished for  the  crioie  by  which  he  had  gained 
that  advantage. 

It  is  soppoised,  however,  that  there  has  been 
a  decisiou,  that  a  probate  ot  a  will  of  personal 
estate  bars  an  indiciment  for  forging  tnai  will. 
Is  the  grant  of  a  pnilwte  then  an  act  of  so  high 
a  nature,  requiring  ao  murh  judicial  accuracy, 
that  it  is  not  to  M!  questioned  f  A  probate  m 
common  form  ia  not  even  a  judicial  act,  it  ia 
merely  official ;  there  ia  no  iifigation,  no  en- 
quiry ;  the  conacieoce  of  the  judge  is  not  en •• 
gaged  in  it  What  ia  the  purpose  of  f»rging  a 
will  of  iiersonal  eatate  ?  To  obtain  a  proliaie ; 
for  without  it  there  might  be  a  criminal  inten- 
tion, but  DO  prejudice  could  arise  to  any  peraon 
from  that  intenlioo :  shall  it  be  aaid  then,  that 
the  accomplishment  of  the  crime  ia  to  atKird 
protection  for  itself?  The  authority  relie«l  on  ia 
a  note  in  air  John  Strangers  Reports,  umler  the 
name  of  the  King  and  Vincent ;  that  a  person 
being  indicted  for  forging  of  a  will,  upon  pro- 
ducing a  probate,  a  probate  in  the  conimoa 
form  was  held  a  bar  to  the  proof  of  the  forgery, 
and  he  was  by  the  judge  acquitted.  Thia  ia 
(he  whole  iMite.  It  is  a  great  misfortune  that 
notes,  very  otUo  taken  upon  loose  information, 
are  given  to  the  world  umler  reapectable  names. 
The  collections  of  a  lawyer,  made  only  tor  hia 
own  use,  must  abound  with  errors;  in  pub- 
lishing audi  collectiona  many  of  these  will 
esca|ie;  and  this  is  not  tlie  only  instance  of 
mistake  ia  that  coHeciion.  I  conceive  it  to  ha 
im|iossiblc  at  any  period,  at  any  time  of  the 
day,  by  the  negKgenceof  any  judge  who  mi^fht 
happen  to  be  present  at  the  Old  Bailey,  that  a 
prisoner  couM  have  i>een  acqnitted  of  a  charva 
of  forgery  o|ioo  such  a  tietenci*.  1  say  thia 
with  conbdence ;  because,  in  the  inquiry  that 
hath  been  made  into  the  caaea  ileiermined, 
many  have  been  found,  where  partiea  have 
been  trie«l  and  convicted  for  forginif  a  will  of 
personal  estate,  ami  the  evidence  to  prove  tha 
publication  of  the  forgetl  will  has  been  the  pra- 
Dste,  produced  by  the  officer  of  the  Court,  and 
bia  testimony  that  the  prisoner  waa  the  persoo 
who  obtained  the  probate. 

Mr.  Attorney 'General  quoted  to  your  bird- 
ahips  the  case  of  the  King  and  Miir|>hy .  Tha 
prisooer  there  had  the  doable  villa iuy  to  tuni 
the  charge  upon  his  prosecutor.  The  trial  waa 
attended  by  counsel  who  do  not  usually  ga  ta 
the  Old- Bailey;  it  is  stated  very  fullv  by  a 
abart-hand  writer  in  the  State  Trials>    Tha 
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of  the  King  and  Slerling  was  also  man- 
tioned;  it  w  tery  manifeet  Uiat  Ui^  no- 
fortunate  persoD  waa  ui\|uflly  hanired,  if 
the  laM  in  Straoge  ia  law.  Sterling'e  caae 
was  tbis:  he  was  indicted  for  havjoiip  Ibrged  a 
will,  of  which  will  he  had  obtained  a  probate, 
and  under  that  title  had  tranaferred  some  stock. 
The  person  whose  will  he  said  it  was,  wasalivp, 
and  produoed  as  the  witness  sfpiiDSt  bin,  and 
of  coume  to  impeach  the  probate  of  her  own 
will.  Absunl  as  it  may  seem  to  donbt  whether 
that  evidence  was  competent,  if  the  case  of  the 
King  and  Vincent  was  law,  undonbledly  that 
witness  ought  not  to  hate  be«rB  permitted  to 
prove  her  own  existence  ;  she  waa  dead  by  ir- 
refragable legal  argnment ;  but  the  event  waa 
difierent,and  Mr.  Sterling,  notwithataodiog  the 
probate,  auffered  for  his  crime. 

Besides  these  casM,  there  was  another  in  no 
Tery  remote  period,  in  which  a  party  was  tried 
for  the  forgery  of  a  will,  in  September  sessions 
1765,  at  the  Old- Bailey.  One  Richardson  and 
one  Carr  were  indicted  for  having  for^^ed  a  re* 
eeipttbr  tlie  payment  of  money,  with  mtent  to 
defraud  a  particular  person,  who  was  a  seaman, 
entitled  to  wagea :  the  common  cases  of  for- 
gery of  wills  have  beeu  in  the  case  of  seamen. 
Uponthe  trial  it  ap|>eared,  that  the  receipt  was 
given  in  the  name  of  J  sue  Steward,  who  was 
the  supposed  executrix  of  a  will  of  this  seaman, 
which  bad  been  proved  by  the  defeodaut  Carr, 
upon  tlie  oath  of  the  other  defendant  Richard- 
aeo.  The  learned  judge,  Mr.  Baron  PerrM, 
who  tried  them,  waa  of  opinion,  that  the  pri- 
aooera  ought  to  be  acquitted  of  the  charge  of 
forging  a  receipt  for  the  monev ;  but,  being 
■atisficd  from  the  evidence  that  jftichardsou  had 
forged  the  will,  notwithstanding  it  had  appeared 
in  the  trial  betore  him  that  a  probate  had  been 
graniHl  of  that  will,  he  remanded  Richardson 
to  gaol  to  lake  his  trial  fur  the  forgery  of  the 
will.  UichaidMin  was  accordingly  tried  in 
October  seaaiooa  1765.  tor  fortfiotf  ihe  will  of 
Jidin  Steward,  a  mariuer;  the  officer  of  Ihe 
Preroirmtive  Court  prove«l  u|mmi  that  trial,  that 
the  Will  was  brought  to  his  office  by  Richard- 
soB,  and  a  prolmte  of  thai  will  grauied ;  and 
ii|Min  that  priNif  he  was  convicted,  and  exe- 
cuieil.  The  first  learned  judice  had  remanded 
him  lo  priMin  to  take  his  tiiul  at  the  ensuing 
■rasiitiiN  lior  the  forgi  ry  of  a  will,  the  probate  of 
which  was  then  in  e«»urt ;  and  uptm  ihe  second 
indicimeiit,  which  wss  tried  by  the  noble  lord 
who  presides  in  the  court  of  iking  V  bench,  the 
priaooer  waa  convicted  n<»twitlistanding  the 
will  had  been  proved.  Other  cases  ha%e  been 
mcotiooed  to  your  kirdshiiMi  to  tUe  same  effect 
with  these,  which  snfficifnily  refute  that  sin- 
guhu-  case  of  the  Kintr  and  Viuceut,  the  only 
aatbority  to  auppofft  the  argument,  that  the 
sentence  of  au  Eocleaiastical  Court  iaa  barlo 
ID  indictment. 

Having  thus  reosoved  the  only  obatacle  to 
the  propoaitioo  I  meant  lo  rely  npon,  that  in  a 
criminal  BMtter  a  aen'tence  of  a  ctvil  coart  ooght 
B«l  lo  be  eeoeliinve  againat  a  pobtto  jwcnaatioo. 
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qainr,  what  eflect  the  arotence  of  jactitalie«^ 
ought  to  have  in  tliis  proceeding,  an  indictmei^ 
for  bigamy  P 

It  is  of  no  importance  to  the  present  enqahy 
to  investigate,  b^  what  meaun  the  eognisanctt 
of  causes  matnnnonial  and  testamentary  be* 
longs  not  to  the  sovereign  of  the  state,  but  im 
iriveu  to  an  order  of  men  dedicated  to  the  aer^ 
vice  ol  religion.  The  tact  w,  that  in  the  jaria- 
prudence  of  this  country,  causes  matrimonial 
and  testamentary  are  of  eccleaiaatical  cogni* 
zance.  The  right  to  try  them  is  not  denved 
from  the  king  aa  the  foiin'min  of  justice,  nor 
exercised  by  the  kinis*s  court ;   but  wherevet 


the  royal  authority  interpoies,  it  is  nm  aa 
vereign  of  the  atate,  but  as  su|  reme  head  of  the 
church.  The  law  did  not  even  iaterfere  lo 
punish  the  violation  of  the  matrimonial  rights^ 
and  adultery,  which  in  most  countries  of  £u« 
rope  18  treateil  as  a  crime,  but  waa  not  consi^ 
dered  in  England  as  an  offence  punishable  by 
the  magistrate,  but  leil  to  the  correction  of  ee« 
cliisiaBtical  censure.  At  length  however  the 
violation  of  conjugal  duty,  accompanied  witk 
the  circumstance  of  an  open  attack  u|m>o  the 
order  of  society,  by  a  second  marriage,  waa^ 
by  apecial  sistute,  made  a  crime:  when  I  aaj 
maile  a  crime,  I  do  not  mean  it  was  made  more 
immoral ;  but  it  was  maile  a  subject  of  criminal 
cognizance  by  the  magistrate.  The  learned 
counsel  who  spoke  second  yesterday  contended, 
that  this  statute  gave  no  jurisdiction  to  the 
temporal  courta  to  pronounce  upon  the  legality 
of  the  marriage;  but  that  the  jnrisdiciiou ef 
the  Ecclesia»tical  Court,  as  to  the  trial  of  tho 
marriage,  remaioeil  still  absolute.  It  waa  ne« 
cessary  for  his  cause  to  attempt  tliis  Argument ; 
but  to  msintain  this  pro|>o9itioo  is  a  very  diffi« 
cult  task.  The  legislature,  fifiy  years  after 
the  Reformation,  has  declart  d  that  the  crime 
of  bigamy  shall  he  punishable  as  a  felon v  bjF 
the  niagiiitrate.  To  cooiict  a  person  of"  that 
crime,  must  not  the  magistrate  try  him? 
Has  he  B4it  the  power  to  acquit  or  condemn 
him?  Has  he  only  an  authority  to  inflict  the 
punishment,  a»  in  old  times,  vlieo  the  churcb 
df  livered  over  the  oflfendf  r  lo  the  secular  arm  f 
and  is  the  aenteoce  of  the  spiritual  court  te 
guide  the  convcience  of  the  judge  and  jury  ua 
Sie  criminal  c<Hirt  ?  The  sentence  of  the  Bo« 
desiastical  Court  in  the  present  esse  is  ssid  le 
be  against  the  first  marriage,  and  ilierelbre  it  ii 
urged  th4»  prisoner  ouirhl  lo  be  protected  by  it| 
but,  if  the  arirument  w  just,  it  must  hold  equalljf 
where  the  sentence  is  for  the  marriage:  it 
sounds  less  harsh  to  contend  that  a  party,  de« 
clared  n«>t  to  be  married  in  Ihe  first  instance  by 
the  Spiritual  Court,  shall  not  be  questioned  for 
the  second  msrriage.  But  by  the  same  rale 
we  must  conclude,  that  if  the  Spiritual  Court 
bad  determineil  for  the  marriage  in  the  first  ie* 
stance,  and  the  fact  of  a  aecond  marriage  bad 
been  proved,  it  woukl  not  have  been  competeot 
for  the  prisoner  in  an  indictment  tor  bigaasy, 
S4I  cireumstanced,  to  have  made  any  dewoee  i 
be  ia  eoednded  by  the  aeolence,  the  judge  asd 
jary  an  boand  lo  beiiei  •  ii»  aiidi  epoo  UhI 
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■fiitencf ,  Without  examinitioD,  to  coDvict  and 
lo  punish. 

The  effvct  of  the  statute  I  take  to  be  f  erv 


in  a  cause  of  jactitation  of  marriage,  which  is 
neither  of  divorce  nor  of  nuflity,  shall  not  bar 
the  I  rial.     I  conceive  therefore  the  statute  to- 


different  :  it  has  created  a  new  offence,  and  for  '  have  decided  this  question, 
the  trial  of  that  «iAenre  the  co|rnixBnce  of  the  -  The  arj^nient  on  the  other  side  is  put  in  a 
lawftdnesM  of  loarriai^  is  t;iveii  to  the  temporal  more  plausible  form,  by  siatinj;  the  defi?DCC  to- 
courts,  ils  to  all  criminal  ron^oquences,  that  i  be  founded  u|)nn  a  fact,  of  which  the  aenlenco 
court  has  cotmiasance  to  dptfnnine,  as  well  as  I  of  the  Ecrlesiastical  Court  is  the  best  evi* 
the  Ecclesiastical  Court,  what  is  and  uliat  is  |  dencr:    there  can  be  no  double  marriai^e,  it  io 


not  a  lei;al  marriaire  between  the  |Niriies. 
That  it  has  so,  the  case  of  Hoyle  and  Boyle, 
quoieil  lo  your  lordships  for  aoniber  purpose, 
if  a  clear  priNit':  that  was  a  prohihiiion  issued 
to  the  EcclesiaBtieat  Court  in  enter  info  an 
examinalion  into  that  cause  of  marriage,  which 
the  Court,  in  tryinfT  the  indictment,  had  deter- 
inine<l.  The  other  case  mrniinneil  by  the 
leameil  doctor  is  to  the  same  effect.     The  two 


said,  because  the  sentence  ilisprovea  the  firat 
inarriai^e  This  mode  of  slating  the  argument 
makes  it  necessary  to  examine  the  nature  of 
a  auit  for  jactitation  of  marriage,  in  order  to 
Fee  what  rredit  is  due  to  the  sentence  when  of- 
fered as  evidence  to  divproTe  the  flrst  nMrriage. 
A  suit  for  jacihaiion  of  marriage  if,  fron 
lietrinning  to  end,  totally  singular.  Some 
writers  on  the  canon  law  derive  ita  oriifto  froi» 


cases  differ  only  in  this,  tliat  in  one  the  party  i  the  doctrine  of  pre-conimcts,  which,  by  the 


was  convicted,  in  the  other  arqnitieil ;  but  the 
Court  was  of  opinion  in  Iwth,  that  the  Ecclefi- 
•ftical  Court  could  not  interfere. 

It  is  unnecessary  however  to  have  re- 
eourse  to  authoriiies,  fur  the  statute  itself  has 
decided  this  quchtion.  The  leifislature  seems 
to  liave  had  it  in  liew,  that  a  juriiidiction  beincr 
Bewly  given  to  the  temporal  courts  in  the  trial 
of  murriujfe.  questions  might  arise,  a«i  between 
^concurient  jurisilictions,  what  should  lie  the 
effect  (if  sentences  pronounceil  by  the  Ecclesi- 
aftical  Court.  It  was  a  wise  foresight  in  those 
who  compiled  the  statute,  to  define  in  what 
cases  the  sentences  of  the  ecclesiastical  courts 
outflit  to  preclude  any  enquiry  for  the  crime ; 
and  it  is  defined  in  the  words  of  the  exception, 
*^  that  this  act  shall  not  extend  to  any  persons 
divorced  hv  the  sentence  of  the  Kcclcfiastical 
Court,  nor  to  any  persons  where  the  former 
marriage  has  been  by  the  Eccleniastical  Court 
declared  void  and  null."  There  are  two  cases 
tlien  put  hy  the  statute,  in  which  the  sentence 
of  the  Ecckfsiastical  Court  protects  the  party 
again !it  a  criminal  enquiry  ;  aentence  of  di- 
Torcc,  and  s«>ntcnce  of  nullity  of  marriage  :  if 
therefore  the  Ecclesiastical  Court,  having  com- 
jietent  jurisdiction,  has  either  divorced  tbe  par- 
ties, or  if  it  has  pronounced  sentence  of  nullity 
of  marriaqfe,  the  sentence  in  these  two  instances 
la  conclusive :  but  the  statute  has  no  exception 
Ml  favour  of  a  senleoce  in  a  cause  of  jactitation. 
Tliere  is  no  pretence  to  argue,  that  a  sentence 
in  a  cause  of  jactiution  is  either  a  sentence  of 
divorce,  or  that  sentence  which  makes  the 
marri.isre  voiil  and  of  no  eflTect :  no  lawyer,  no 
civiliiMr  con  make  that  mistake.  What  then 
does  the  exception  prove  P  Two  sentences  of  the 
Ecclesiastical  Court  are  reciteil  in  it,  the  third 
ia  omitted  ;  and  it  is  a  f^eneral  rule  of  la\i,  that 
ulierever  a  statute  excepts  particular  cases,  the 
exce|ition  of  those  ca»es  exten<ls  the  statute  to 
all  cases  not  excepieil.  That  proposition  is  too 
clear  to  retpiire  authorities  to  be  citeil  in  sup- 
]>ort  of  it.  The  law  therefore,  which  says  the 
trial  of  polygamy  shall  proceeil  in  all  cases. 


ecclesiastical  law,  const ituteil  a  marriage :  and 
tdl  that  very  mischievous  prejudice  was  de- 
stroyed by  the  late  Marriage  Act,  it  ia  not  sur* 
prising  that  any  attempt  to  lessen  tbe  evil  slmuld 
meet  whh  encouragement.  The  form  of  the 
suit  is  this:  the  auppoaed  husband  or  wifo 
complaina  to  the  ecclesiaatioal  judge,  that  ho 
or  ahe  is  a  peraon  free  from  all  matrimonial 
contracts  or  engagements  with  the  adverno 
party,  and  so  esteemed  by  all  neighbimrs, 
mends,  and  acquaintance;  that  the  adveme 
party,  notwithstanding  the  knowletlge  of  this, 
has  fabety  and  malicitiualy  boaated  of  a  mar- 
riage with  the  party  complaining ;  it  concludes' 
then,  by  auch  false  aaaertiooa  an  injury  ia  ooui« 
mitted,  and  prays  that  right  mav  he  done  by 
declaring  the  party  free  from  all  matriaMaiii 
engagements  with  the  other,  and  by  eojoininif 
that  party  perpetual  silence.  The  parly  de- 
fendant may  eilber  aay,  I  hare  not  boaalcd,  I 
deny  that  tact ;  or,  if  he  ailmita  that  he  liaa 
boaated,  he  is  tbeo  to  go  on  and  allege  cir- 
cnmatantially  a   marriage,  which    tbe  other 

yarty  denies,  under  the  circumalaoeea  alleged, 
f  the  marriage  Is  not  prure<l,  then  the  court 
pronounces,  that  an  far  as  yet  appeora»tbe  party 
complaining  ia  free  from  matrimonial  contract 
with  the  other  party,  and  enjoina  perpetual  ai« 
leoce. 

After  this  sentence,  ao  fprarely  pronounced, 
yoor  lordships  are  told  by  all  the  learned  doc- 
tors, and  all  the  books  of  practice  agree,  that 
thia  injunction  of  perpetual  ailence  continues 
no  longer  than  till  the  party  chuses  to  talk 
again;  and  the  person,  to  whom  he  may  with 
the  most  |»erfect  safety  repeat  his  aasertions,  is 
the  judge  who  enjoined  him  ailence ;  for,  it  is 
iiifreetl  on  all  lianda,  that  the  party  may  at  any 
time  inform  the  court,  that  though  it  did  not 
ap|iear  formerly  that  he  was  married,  he  can 
make  it  appear  now ;  and  auch  proof  ia  ad- 
miKsible. 

The  forms  of  all  courts  had  probably  a  good 
original,  and  thia  auit  may  have  been  intro- 
duced lo  prevent  a  greater  misirbief ;    but  it  m 


except  trhere  a  sentence  of  divorce,  and  except  impoasible  to  avoid  collusion  in  such  a  pro- 
where  a  sentence  of  nuHity  of  marriage,  haa  ceeding,  which  has  no  avowed  object,  but  Ifr^ 
inurveu^  does  ? irtusily  say,  thst  s  antaioe  I  corred  ths   iadincwtisu  sf  m  isppotpd  dia* 
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coune :  and  which,  m  Um  losnwd  dodon  on 
the  other  tide  truly  itftle,  hu  no  temu^etion ; 
and  between  the  partiee  themaelf ee  Defer  eb* 
teioB  the  betl  effect  of  a  jndgnieiil,  to  out  aa 
cad  to  IHigatioD.  lo  modeni  timet,  mcai  tuiti 
hare  aeldom  beeo  commeoeed  hut  to  fiiTOur  eoine 
iodirect  purpoie ;  and  were  the  eeoieDOet  al- 
lowed to  have  the  effect  that  k  now  cootended 
for,  were  they  to  be  a  bar  to  aU  criininal  en- 
quirv,  it  mi^t  be  expected  that  aoitii  which, 
as  the  leamra  doctors  state,  may  be  earned  on 
without  end,  would  fery  ArequentlTapring  up. 

Nothiog  can  be  further  mm  the  temper  of 
my  mind  upon  the  present  occasjeo,  than  to 
use  a  ludicrous  argument :  but  when  the  on- 
controlable  effect  of  such  sentences  as  these, 
so  eontrif  ed  and  framed  for  fraud,  was  nrg^ed 
yesterday ;  and  while  to  lessen  the  objection 
to  them,  it  was  gravely  argued,  that  no  great 
mischief  oouM  happen  from  the  decision,  be- 
cause vou  may  re? erse  this  sentence  to-mor- 
row, that  the  next  da^,  and  a  third  after  that, 
and  tbst  the  suit  was  in  its  nature  eternal ;  an 
ingenious  person  aniong[  the  byitanders  was 
calcolating,  how  msny  wi? es  a  man  that  bad  a 
taste  for  polypmy,  might  marry  with  impu- 
nity ;  and  1  ibink  he  made  it  out,  according  lo 
the  probable  duration  of  such  a  suit,  that  a 
man  oetwifeo  iwenty-one  and  thirty-fire  might, 
with  good  industry,  marry  serenty- fire  wives 
hy  sentences  of  the  Ecclesiastical  Court,  each 
•entence  intending  good  till  reversed,  and  all 
reversible  by  that  judicature. 

My  JordH,  the  argument  is  serious,  though 
it  presents  a  ludicrous  ides,  for  one  consequence 
would  urobalily  attend  a  decision  in  support  of 
the  authority  of  such  a  sentence.  The  Mar- 
-riaKe  Act  put  an  end  to  that  terrible  disgrace  of 
n  civilised  country.  Fleet  marriages:*  while 
Ihey  Mibtistrd,  it  wan  a  common  practice  for  in- 
digent women  «f  easy  virtue  tu  get  a  Fleet 
hu»batid  to  protect  them  from  their  debts.  If 
a  sentence  of  the  £ccle«iaitical  Court  is  to 
haieeffei-t  against  all  but  the  parties,  a  cause 
of  JActitation  will  supply  tlie  place  of  a  Fleet 
marrUfre,  and  furnish  an  husband  by  sentence, 
whom  the  lady  may  remove  whenever  he 
proves  iiieonvenieut.  This  is  but  one  instance, 
and  in  the  loMest  c!s«s  of  the  eviU,  that  would 
follow  from  allowing  such  sentences  to  be  iiiter- 
po»ed  against  public  justice,  or  the  ri^ht8  of 
third  pemuns.  VV'hat  s^uard  cau  there  be  auainst 
uncertain  i^itue,  uncertain  rank,  and  all  the 
Aumeroun  mischiefs  that  arise  from  doubt  and 
coliukion,  introiluceil  in  the  relations  that  form 
liie  booils  of  Hociety  ? 

Were  all  coiihideratioos  of  the  consequences 
attendinif  such  a  decision  lo  be  lai<l  aside,  the 
very  furm  of  the  sentence  arguea  against  its 
heinir<^nclu8ive.  What  say  a  the  Ecciesiaatical 
Cuurt  in  that  sentence  ?  *'  j  far  aa  yet  ap- 
p«*ani,  no  marriage  is  pro* «..!."  The  verdict 
4i|ion  an  inilictmeai  will  my,  «*  it  doea  now  ap- 
pear, that  a  marriage  is  proved."    The  two  pit>- 

'*  See  something  concamiay  them  in  vol. 
14,  p.  1307. 


positions  do  not  clash  with  each  other ;  there 
IS  no  contradiction  in  them  :  to  the  party  it  is 
said,  You  have  not  proved  the  marriage;  n 
publio  accuser  does  prov/s  the  marriage  ;  the 
justice  of  the  coimtry  hss  brought  out  the  evi- 
dence of  that  fiust,  which  the  party  either  did 
not  incline,  or  waa  not  able  to  produce.  There 
ia  no  repugnance  in  the  diflerent  propositions, 
no  inoongruitv  in  supposing  that  the  sentence 
nuiy  stand  as  between  the  parties,  and  yet  shall 
have  no  conclusion  either  aa  to  the  public,  or 
aa  to  third  persons. 

The  argument  in  favour  of  the  sentence  was 
supported  by  this  dilemma.  What  becomea  of 
thia  aentence,  if  the  indictment  for  bigamy  goea 
on  P  Is  it  null,  or  has  it  any  effect  ?  is  the 
party  a  wife,  or  no  wife  P  1  answer,  to  all  civil 
effects  no  wife ;  the  party  has  bereaved  herself 
of  any  right  to  benefit  by  the  relation ;  to  all 
criminal  effects  a  wife,  because  that  relation, 
the  duties  consequent  u|M>n  it,  and  the  respon- 
sibility for  the  breach  of  those  duties,  cannot  be 
destroyed  by  the  act  of  the  party.  1  could 
qnoto  to  your  lordships  other  cases,  where  the 
party  takes  no  beovfit  from  his  act,  where  he 
holds  the  situation  only  to  make  himself  amen- 
able to  the  juatioe  of  nia  country.  I  refer  to  a 
known  case :  a  man  had  committed  an  act  of 
bankruptoy  by  collusion  with  a  creditor,  and  a 
commission  of  bankruptcy  was  taken  out 
against  him,  the  dyect  of  which  was,  to  pro- 
cure a  discbarge  from  his  debts.  He  chose  to 
conceal  a  part  of  his  effects,  for  which  he  was 
indicted  upon  the  statute  making  it  a  capital 
felony  for  a  bankrupt  to  be  guilty  of  any  wilful 
concealment :  it  came  out  clear  as  the  light, 
that  he  was  no  bankrupt,  that  is,  no  bankrupt 
to  any  civil  effect ;  he  could  not  avail  himself 
of  that  commission  of  bankruptcy  against  any 
creditor  that  had  a  mind  to  dispute  it,  except  the 
creditor  who  had  colluded  with  him ;  but 
though  he  was  in  fact  no  bankropt,  he  was 
tried  and  convicted  as  such. 

My  lords,  af\er  the  iodulgence  with  which 
your  lordships  have  been  so  gooil  as  to  hesr  me 
so  long  upon  this  subject,  1  am  sorry  to  be 
obliged  still  to  trespass  a  little  lonirer  upon  your 
patience,  when  1  consider  the  fourth  proposition, 
which  certaiuly  is  not  the  least  material ;  that 
is,  that  a  sentence,  infected  wiih  fraud,  to  which 
collusion  may  be  objected,  is  no  bar  in  any 
cause.  My  fords,  upon  that  bead  the  principle 
is  so  plain,  that  the  illustration  of  it  will  not 
run  into  much  length,  and  the  authorities  are 
so  decisive,  that  i  shall  only  state,  and  not 
argue  upon  them. 

A  sentence  obtained  by  frand  and  eollnsion  iff 
no  sentence.  What  is  a  sentence?  It  is  not  an 
instrument  with  a  bit  of  wax  and  the  seal  of  a 
court  put  to  it ;  it  is  not  an  instrument  with  the 
signature  of  a  person  calling  himself  a  register ; 
it  is  not  such  a  quantity  of  ink  bestowed  upon 
such  a  quantity  of  stomped  paper:  a  sentence 
is  a  judicial  determination  of  a  cause  agitated 
between  real  partiea,  upon  which  a  real  inte- 
rrat  has  been  settled  :  in  order  to  make  a  sen- 
tence, there  must  be  a  reel  intercsti  a  real  argn* 
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Blent,  a  ml  profeoiition,  a  tfhI  defence,  ■  real 
dcciM«)n.  or  nil  iliesf*  rtquisiieft,  not  nne  iake« 
place  in  the  case  ot'  a  trMiHltilf  iit  and  roiliiiiive 
suit:  there  ia  nti  jiiii|;e  ;  bii*  a  iiithoh.  inveiiird 
with  IheensiirnH  id' a  jiidinat  otfice.  is  inideni- 
ployeil  in  listeninir  tn  a  (ictititnis  ciusf  |MO|»n$ed 
to  him :  there  is  no  |iart\  liiiicaihii;.  thrre  is  no 
party  defendant,  no  real  iutertat  broiikfht  into 
question ;  and,  to  nse  the  wortla  of  a  very 
■enaible  civilian  on  this  point,  '*  fabnla,  non 
jiidiciuro,  hoc  ett ;  in  wtuk,  non  in  foro,  rea 
•Ifitur." 

The  i^and  then  npon  iihich  1  contend, 
that  a  coliusife  aentence  ia  no  bar,  ia  shortly 
this;  that  such  a  sentence  ia  a  mere  nullity. 
But  it  ia  insisted,  that  the  court  which  pro- 
aounced  the  aentence  can  alone  declare  the 
nullity  of  it,  and,  till  repealed*  it  must  stand 
good  and  valid.  The  authorities  to  which  I 
mean  to  refer  upon  this  head,  will  refute  that 
ailgument,  at  the  same  time  that  they  prove  the 
general  doctrine. 

The  first  is  my  lord  Coke's  reasoninyf  in 
Fermor's  case,  s'Coke  77  :  he  conclud(»s  the 
resolution  of  thecal  in  this  manner :  **  There* 
Upon  it  was  concluded,  that  if  a  recovery  in 
dower,  or  other  real  action,  if  a  remitter  to  a 
feme-covert  or  an  infant,  if  a  warranty,  if  a 
■ale  in  market  overt,  if  letters  patent  of  the 
king*,  if  presentationa  and  admittances,  that  is 
to  say,  if  all  acta  temiioral  and  spiritiuil  should 
be  avoided  bv  covin,  lor  the  same  reason  a  fine 
in  the  princfpal  case  levied  by  fraud  and  covin 
aliail  not  bind."  Nothinfl^  can  be  mure  explicit 
than  these  worda  to  shew,  that  there  is  no  ne- 
ceaaity  that  the  covin  should  be  prosecuted  in 
the  court  in  which  the  jud^^ment  was  obtained. 
The  caae  of  Lloyd  and  Maddocks  iu  Moore, 
917t  ia  a  direct  and  a  fdain  authc»rity  :  there  a 
fraudulent  judgment  was  set  up  against  a  plea 
of  a  legatee  in  the  Spiritual  Court.  The  ques- 
tion in  the  court  of  Rinse's*  bench  was,  whether 
tlie  ^Spiritual  Court  should  be  prohibited  to  enter 
into  the  consideration  of  the  fraud  of  the  judg- 
ment, which  ia  certainly  not  a  matter  of  ercle- 
•iastical  cogniaeance  ;  but  the  Court  was  of  opi- 
nion, that  the  covin  was  aptly  examinable  in 
•  court  Christian  to  that  eflect,  and  therefore 
the  pmhibition  was  denied. 

My  lords,  the  other  authorities  are  more  mo- 
dern, though  not  more  decisive  upon  the  point 
than  tliia.  The  first  I  mention  to  your  lordsliips 
ia  the  case  of  Pnidham  and  Phillips :  thvi  e  is  a 
Tery  bad  and  a  very  inaccurate  note  of  it  in  sir 
John  Strange:  the  note,  frtim  which  I  cite  it, 
is  a  munnscript  note  of  Mr.  Ford.*     In  that 

*  Which  is  thus  printed  by  Mr.  Harcfrave, 
IB  his  Discourse  mentioned  \n  a  Note  at  the 
beginning  of  this  Report : 

•*  Assumpsit  brought  ai^inst  defendant,  who 

Bee  in  evidence  a  inarriage  with  one  Mr. 
uilman.  Plaintiff  shewed  a  sentence  in  the 
Spiriiual  Court  annullinir  that  iiiarritt<re,  for 
tiiat  at  the  time  of  soleiunixluflr  it,  defendant 
waa  married  to  one  Delatiehl  alias  Dival, 
wiikli  the  pUii^iiff'a  oouiiael  relied  upon  aa 


ease  it  waa  deti*rmined  by  loni  diief  justice 
Wilkfs,  that  a  f'«aiiduleuland  collusive  sentence 
against  Mrs.  C/oiistaotia  Pliilh|is  \«  as  binding 
upon  her ;  but  he  iHincluiles  it  was  binding 
upon  no  other  party:  the  fiaud  was  a  matter 
of  fact,  which  if  used  in  obtainiiitr  judgment 
was  a  deceit  upon  the  couil,  a  fraiitl  upon 
atrantfers,  who  as  ihey  could  nut  come  in  to  re- 
verse it,  ihey  could  only  allei;e  it  was  fraudu- 
lent, ile  saiil  in  that  case,  that  any  creditor 
of  hers  mitrhi  reply  that  it  was  frauilulent,  and 
avoid  the  effect  of  it.  The  other  cases  1  refer 
to  are,  my  lord  lliirdwicke's  authority  in  the 
caae  of  lioach  and  Garvin,  1st  Vezey  169; 
and  in  the  case  of  Ikownsword  and  Edwards, 
Sd  Vezey  S4tf.  In  the  caae  of  lioach  and  Gar- 
vin, the  nnesiinn  was  u|»on  the  effect  of  a  mar- 
riage, said  to  lie  establisheil  by  the  sentence  of 
a  court  in  France.  Liord  llardwicke  efiters 
into  the  consideration  of  it  thus :  '*  The  quea- 
tion  is,  whether  this  is  a  proper  nentence,  iu  a 
proper  cause,  ami  between  proper  parties  ;  whe- 
ther a  marriage  is  had  in  fact,  or  any  diitract 
M  pr^senti,  as  a  sentence  in  the  Ecclesia^ktical 
C/ourt  wouhl  lie  cnnclu>ive,  unless  there  be  col- 
lusion, which  would  overturn  the  whole.*'  In 
the  other  case  the  ground  is  exactly  the  same. 
From  these  cates,  1  conclude  it  tn  have  lieeii 
the  uniform  opinion  of  all  the  great  judges 

conclusive  evidence  of  the  nullity  of  such  pre- 
tended marriage.  And  so  it  was  agreeil  iiidesa 
defendant  could  be  admitted  lo  i»he»v  irrr»t  fraud 
in  obtaining  the  aentence,  and  so  aioi.i  it,  as 
jud^rmenta  are  daily  avoided  by  replications  of 
fraud. — Uesolreil  on  great  debate,  that  il:e  ec- 
clesiastical law  was  fiart  of  the  law  ot  the  land, 
and  sentences  by  their  judsfes  were  ilierefbre  in 
matters  of  spiritual  jurisilirtion,  of  equal  and 
the  same  force  with  juili^uients  in  courts  of 
record,  or  in  courts  of  rqiiity .  W  hatever  objec- 
tioos,  therefore,  would  avoid  a  judf:ment  in  a 
0001 1  of  eommon  law,  wouhl  lie  sufficient  to 
overturn  a  aentence  in  the  spiiiiml  court,  but 
none  others:  that  fraud  was  a  iiiaiter  of  fact, 
and  if  used  in  obtaining  juilv[meut«  Mas  a  de* 
ceiton  the  Court  and  hurtful  iu  >tr<ini;ers,  who^ 
as  they  could  not  <:onie  in  lo  reverse  or  set 
aside  the  juilgment,  niu*>t  of  necessity  be  ad« 
initted  toaier  ii  wasfrdiidulent ;  and  iIuk  was  i be 
rea<son  why  executors  mitfht  have  such  aver« 
ments.  But  whoever  knew  a  dtfendint  plead, 
that  a  judgment  obtained  ag<iinst  him  was  frau- 
dulent ?  He  mui«t  apply  lo  the  Court,  and  if 
b«»th  |>arties  coili.tled  in  the  cheat  upon  the 
Court,  ii  i%as  nevpi  lkni»un  that  e:ther  ot  iliein 
coulil  vacate  the  jiidi;meni.  Il«  iv  deteuilant 
was  pari\  to  the  M-uimce,  ami  wlieihiT  ^he 
Mas  imitONeil  u|ion,  orhlie  joii»e«l  in  deceiving 
the  Court,  tl>is  is  not  'he  time  m  place  for  her 
to  reilre«s  lierself.  ^She  iiia\  it  she  h  is  i»cca- 
sion  appeal,  or  apply  oibeniise.  to  tiie  proper 
judge.  N*  te,  l>«'li.fi-  u\  died  about  *ix  mouths 
bffore  action  h  iMii*iit. — Pnidaui  et  al.  r.  Con. 
Phillipx,  aliiis  Minluian  alias  Del  li»'ld,  coram 
Willea  chief  justice,  sittings  in  Middlesex,  fur 
C.  B.  after  Michaelmas  term,  1737." 
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tvho  sat  in  Westmimtprhall,  from  the  time  of 
lord  Coke  down  to  the  prrsent  time  (and  the 
courts  were  never  metre  ably  filled)  that  fraud 
and  collusion  not  only  vitiates,  but  absolntcly 
ammls ;  and  that  a  sentence  obtained  by  frautl 
is,  literally,  no  sentence  at  all;  thcrelbre  the 
objection  oX'  such  an  instrument,  of  so  much 
pa  (KM*  and  writinfif,  is  the  objection  of  a  mere 
nullity,  and  can  have  no  effect  either  in  a  civil 
or  in  a  criminal  suit.  Having  troubled  your 
lonlships  so  very  lonpf,  I  will  take  U|i  no  more 
of  your  time,  even  to  rera|Htulate  the  iieails  of 
the  argument,  but  hasten  to  return  my  humble 
thanks  for  the  great  indulgence  1  have  already 
experienced. 

Mr.  Dunning,  My  lords,  I  purpose  to  give 
3*our  lord>lii|>s  very  little  trouble :  indeed,  I 
•hould  be  without  an  apology,  if  1  had  thought 
of  giving  you  much,  tinding,  in  the  station 
which  1  hold  in  this  cause,  the  subject  com- 
pletely exhausted ;  and  1  cannot  but  8up|)ose 
your  lordships*  attention  in  a  great  meaanre 
tired,  notwithstuniling  the  occasional  relief 
which  the  entertaining  parts  of  the  cause  have 
afforded,  has  given  you.  I  have  the  less  in- 
clination to  give  your  lordships  nmch  trouble, 
as  I  feel  a  degree  of  surprize,  that  it  sboubl 
have  lieen  thought  neeebsary  for  the  counsel 
on  the  part  of  the  prosecution  to  give  your 
lordships  any.  j 

My  ionis.  the  subject  for  immediate  conside- 
ration  is,   the  competency  of  obtruding  this 
sentence,  in  this  stage  of  the  cause,  to  stop  the  \ 
cause  here,  and  to  require  of  3'our  lordshijis  to  \ 
decide  it,  without  any  regard  to  the  truth  or 
the  ju>iiire  of  the  case :  such  however  it  is  con-  | 
tended  is  the  effect  of  this  paper,  that  is  oflered 
to  your  lord>ihi|is  under  the  name  of  a  sentence 
of  the  Ecclfsiasticiil  Ci»urt. 

The  novelty  of  the  attempt  it  is  not  my  In- 
tention to  expatiate  upon :  it  has  been  truly  fib- 
serve<l  to  your  lordships,  that  some  pixjudice 
at  least  uiuy  be  expeetcti  in  the  min<ls  of  your 
lordshifis  arraiuKi  an  attempt  so  novel ;  for 
tluMigh  I  am  not  so  blind  an  admirer  of  an- 
tiquity as  to  take  for  granted,  that  every  thin<r 
that  is  new  is  therefore  wrong ;  sure  I  am,  I 
am  warranteiliu  expeciingyouf  lordshi|ts'  con- 
currence in  thnikiug,  that  those,  who  propose 
at  this  time  of  d»iy  to  introduce  into  the  judi- 
cature of  this  country  a  new  practice,  ou^ht 
to  Ije  prepared  with  such  reasons  as  should 
compel  your  lordships'  absent.  This  1  think 
may  be  fairly  insisted,  upon  the  head  of  no  • 
▼elty. 

My  lords,  the  gentlemen  undertake  to  main- 
tain, first,  that  this  evidence  is  competent  and 
admissible ;  secondly,  that  it  is  conclusive ; 
and  thirdly,  they  insist  on  this  conclusion,  not 
only  upfin  the  supposition,  thit  it  is  a  sentence 
fairly  obtained  between  real  parties,  after  an 
adverse  agitation  of  the  question,  which  it  is 
tnpposeil  to  hare  deriiled  ;  but  though  all  these 
circumstances  should  be  totally  wanting,  and 
thoutrh  the  contrary  of  them  all  should  be  the 
troth  of  the  case,  the  seDtencc  it  inswtcd  on  us 
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equally  conclusive.     Jn  that  extent  it  is,  that 
the  gentlemen   have  undertaken   to  maintain 
this  proposition  ;  and  a  very  consideruiiie  task 
it  seems  to  me  thev  have*  undertaken.    My 
lords,  I  consider  the  sentence  as  read  only  dt 
bene  es3ic,  merely  that  your  lordships  may  knour 
what  the  contents  of  it  are,  that  yon  may  have 
the  assistance  ofthat  knowledge  in  judging  not 
only  of  the  uhimnte  ellect  of  it,  but  of  the  pro- 
priety of  receiving  it  at  all  in  this  stage  of  the 
business.      At  the  ti'*st  blusli,  to  he  sure  it 
seems  a  little  absurd,  that  \our  lunUhips  should 
be  to  decide  the  cause  before  you  have  the 
Biiiallest  knowledge  of  what  the  case  is,  that 
is  to  be  stntal  upon  the  part  of  the  prosecution. 
It  is  certainly  necessary  for  those  that  are  to 
judi;e  of  this  paper,  to  f^now  what  it  is.     It  is 
a  sentence  in  a  court,  of  which  your  lordships 
heard  yesterday  abundant  commeudation.    It 
was  observable  that  those  w  ho  were  most  lavish 
in  that  commendation,  were  least  acquainted 
with  the  practice  of  that  court.    The  first  of 
the  learned  doctors  spoke  with  a  very  becom* 
ing  moflesty  of  the  court  in  which  he  prac- 
tises.   The  other  explained  to  your  lortlsliips 
the  nature  of  a  jactitation  suit  as  concluding 
nothing,  being  to  be  revived  at  any  time,  and 
consequently  having  no  end.     It  was  contended 
by  all  the  gentlemen,  that  this  court  was  en- 
titled not  only  to  what  on  the  part  of  the  pro* 
secutor  we  should  have  had  no  difficulty  per* 
haps  to  have  admitteil,  to  co-equality  with  the 
courts  of  lemiioral  jurisdiction,  but  to  some- 
thing  8U|ferior;   it  was  contended  that  there 
was  something  in  the  nature  of  this  subject 
that  made  it  peculiaily  the  province  of  that 
court  to  jud^c  of  and  decide  upon  :  not  that 
they  have  better  means  of  information,  not 
that  they  have  better  rules  of  tlecision  ;    but 
friim  sotitethiog  unexplained  in  the  constitution 
of  the  court,  it  was  rather  assumed  than  at- 
tempted u>  be  proved,  that  to  that  court  exclu*   ' 
sively  belong  matrimonial  questions,  questions 
on  the  rights  of  marriage,  and  even  of  the  facts 
of  marriaire.     I  am  persuaded  your  lordships 
all  go  before  me  in  feeling  a  conviction,  that 
there  is  not  in  that  extent  a  foundation  for  that 
claim  :  yet  this  peculiarity  of  jurisdiction,  and 
the  consequential  necessity,  in  order  to  get  rid 
of  the  sentence,  to  resort  again  to  that  juris- 
diction,  appeareil  to  me  to  be  the  points  princi- 
pally insisted  on.     Neither  of  them,   I  trust, 
your  lordships  will  think  are  made  out  at  pre- 
sent.    J   am  considering  the  first.     That  to 
certain  purposes,  and  with  a  view  to  certain 
consequences,  the  Spiritual  Court  is  the  only 
court  in  ^hich  questions  of  niatrimony  can  lie 
agitated,  is  most  true.    There  alone  it  is,  that 
the  party  dejuived  of,  and  complaining  of  the 
want  of  conjugal  rights,  must  resort  to  seek 
them :  there  it  is,  where  the  party  supposed  to 
be  injured  by  a  false  claim  of  a  marriage,  when 
none  exists,  can  obtain  redress  for  that  injury : 
but,  to  other  purposes,  and  various  are  those 
purposes  in  which  the  question  of  marriage 
arises,  whether  it  is  to  be  examined  into  with  a 
view  to  temporal  or  spiritual  advantages,  >vhe« 
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i»hfrf.  wii.  I, „.i   , ,., ..  ._,...,,,...;  y, 

lliii  li>riii«  nlili-li  iliiwc  iliHi-r«iit  judinlurta 
imially  a\nrriB  in  Ili,',i-  ].ri„'..si1itiyp«.  |i>tally 
UUclHlruiUil  nr  BfiMri\  li^  ^liy  Kllvniiun  tii 
wImI  lias  iiOBcil  ill  DBy  nlhci- juiliailure :  llitc, 
I  lr»*l,  will  be  ycuf  lanlnliljn'  jwleiuenl  n|ion 
ili«  qU'^bPti  aKiididl  Wwet-n  as,  a  it  iliaulil 
ht  in(i|i-rin1. 

My  lonU.  T  laiJ  ininy  dftiin  to  <Aijett  to  tlie 
ailnmiibilay  ul'  iliii  giii-ce  nf  evidcMw,  npoo 
(•yvli.  if  I  iIiOdM  (inte  liie  ruwI  rurimic  lo 
lw(«  yuur  IwiloliitiV  cnncOrrauiWi  Ihe  Kuliw- 
qlinit  «<iii«|i)fr«lion  .if  llifi  rllbc>»  i>f  tt.  If  ail- 
niillcii,  will  Iwcomi-  toialtjr  immitorial  i  ifny, 
that  ihU  iiailmitsilile  iun  court  like  lliia,  a 
I  ihc  tiigliftSI  criuiiuul  juriBtticlioii  in 
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My  locili,  it  it  w  rnniillftr,  tli.it  it  would  hv 
hnprrtinriit  m  llmi  pari  nt'  Hit  Co>'rl  lo  which 
1  hvie  \be  hdaniit  ti>  ailiirei*  mysnll',  wl>ii>li  in 
morv  parijcalurl y  con^maril  io  ilic  Ibrmi  of 
)>n>ci«<liii|(  ill  cituiU  ol'Juitice,  la  lio  litbuur' 
I0|;  lo  pruvv,  ihat  ^thtll  a  Rohjircl  iti  rYlmluMl 
in(n  in  tlir  ranr"!!  nf  a  eniniiiiil  nii]iii>y.  \tndrr 
tb«  fiirni  uf  Bu  iadietmivl,  or  of  an  iiirtrmn- 
Itoa,  wli>iitt>ui  jrasx'ijitr  may  paiwiiilhi!  curiic 
ol'  a  cxil  enqniry  uiirm  (he  sune  i>ubj«ct  ami 
ilir  ume  >jii«'itioa.  i»  dm  unty  iii>(  rn(^rdi'il,  litil 
n  nul  aitniiitsi).  tn  ibc  iiitUnrf  iliai  nan  put, 
aad  iDiiAV  otiicn  tTiat  may  ucirur  la  txtme  of 
your  lurJihipf.  il  a  jTcrfcvily  notoiiout,  and 
tlierrfuta  ni'tihw  (tqiurni  an[uiiit<ot  oar  proof', 
tliM  ilia  (iracticp  la  c«rtaiiily  »o.  Ltt  a  man 
b»  aaiuinsd  IP  a  cnurl  of  ertnunal  jilri«iIictioi>, 
il  il«M  uot  preclulc  a  parly,  coropluiiiing  of  au 
lujtirj-  ariiiuif  from  ihat  ai'l.  nhicli  in  r  vriini- 
oal  court  luu  bnvii  prvteiiit'il  ua  crliriv.  IrOtu 
•rolcinir  rcitrvnfor  ibecUil  iojury  ;  noil  mrc 
itria,  till'  fotrr  of  lucli  an  actiou  caonnt  be  on- 
qiiircil  intv,  inudi  Imu  canool  il  iirecluilc  lite 
prowtJiniis  in  ■  iluVi««iueiil  criiiiinat  rwiuiry, 
lakin:i  in  ritu  frnai  llin  aamc  acl.  Il  lial  (wvi 
roqiiicta]  into  in  a  eoiirl  ol  oue  Jwnctlpiioii,  H 
ia  no«  cnquir'uif  iolo  io  u  coort  of  aciulhcr 
deter  iptioB. 

My  lords,  on'i  iMsou  (ihfT*  are  otlim,  bui) 
niiu  rrasoD  why  eniirit  ol  I'niuiuol  jiiriMliotion 
dn  ool  ailmit  (oy  Bi:rounl  of  wljsl  lia»  pAHCil 
upMi  til?  Dgitatiuir  of  tlie  iiiii:«lioi>  In  a  cOiirt  df 
riiit  juri!i<lii:lioo  luuy  b«,  tile  I'labllhy  to'frainl 
Bod  cdliifion.  I  am  nul  now  nrnulnij  npnu  il>« 
fact  of  ciitliitinii  in  ihi>  Cb<^c  :  biu  it  it  tibviniiK 
thu  il'  ihit  »c?ul>l  do,  il  lliu  icntcm-tf  i>l'  n  ct-ur( 
Of  iKch  juri<ilicliun,  w1i«[liu  •otT|(7iuiiU>:&l  or 
Mni^'onl,  will  [ireclude  a  Uiiuunoi  i;Qi)iiiry,  llw  , 


;si- 


i   I'U'  !■  TL  II '.!)■•  icjct' tuvli  ev. 

ikMi  uburp  «riy  |irt(Uii  liaH  iliinn  ao  KtrnnRi; 
Ihine,  03, 10  pi|l  *it  in  tin-  |ir>wci  ol  ihc  Ci'iiit  1 
rirvcirc  or  irjecl  liy  ofk-tia^  ancb  wiilmci 
Your  tonlslii|*ii  h»to  liiiil  ciltd  I«  f " 
nhlch,  hntlnii;  beni  lrral«il  aaitdwi  ...  .  „ 
not  he  rcpcatiid  liv  m« ;  lh«  can  of  tbi-  Kii^; 
auJ  Viiiceiil.  It  il  trt^rc  powildc  lo  «ii|i|HMa' 
llixt  cane  ^lulil  be  law,  ihul  airpiioailiun  u  i«> ' 
iDOtFd,  wln.1t  your  lortlship)  »rv  luld  lliat  a  dif- 
tcivnl  opinlun  Ution  tho  mow  paiut  baa  lirtn 
b(!td  by  ll>u  Jii^cn  Ihat  hate  duihmvIviI  lit  ihc 
■aiDR  ciurl,  aniTlo  nhott  koowl»d|^  or  alality 
unbudy,  lliat  knowa  who  Ihcy  ore.  would,  I 
)H>li«t«,  ubiecl.  The  tail  of  theu  rawa,  Uia 
King  and  8iirlio|{,*  I  am  nirarr,  (nay  l>a  ai> 
tcmplcil  to  lie  dinliiifuialird,  and  l>>r  whM  1 
know  t Up  Aral  of  ihnn  idbv,  hy  wyins  tJial  ibtt 
<I<it">uon  did  noi  utuur,  llii'  objtclioit  uanaat, 
Ukitn  ill  Cfthfr  of  tlK«!  cavro;  but  your  Intd-i 
Kliijiii  kno<viU|;  bofam  whom  iboac  crimilwJa 
were  tried,  will  bolienc  thai  no  audi  objvcli'in. 
would  havF  F.iCBpt^  thnw  judjtti,  it'  il  had  burn 
foun<l(d  in  law,  alifaoairli  no  vuiiDSfrl  ubj«i;(od 
ID  il,  or  ullliontih  ihe  criiui'iialM  pvrhapa  had  not 
(be  tin'stanm  uf  onUMell  ihtfi-forel  cnniiJpr 
Ihat  ca*c  a*  fairly  dinmuicd,  nnd  thr  aubH)< 
i^u«nl  »»»  H  oBTfyinii  au  auiluirity  upon  uttr 
aidti  llial  more  ihau  ururluruk  il :  hut  I  >!»  not 
coiiceiro,  ihatcvvn  Uiib  wis  waoiin^;  f™  Hio 
tntii'inneiit  lo  (b«  cihr  of  iboKin^  and  Vinwut 
has  no  rriFmbliiucc  lo  thu  setiUnci!  oow  'ifTirr- 
ed  ;  it  way  an  oSi.'ial  iiiMrvinont,  iivcM^ary  14 
^ive  «»Dction  lo  a  lejial  righl.  l.^itrnof  lif- 
minifiiraltno,  ora  priilnto,  may  Ik  sdmimblBt 
but  il  duci  not  by  any  mcoin  tbiluw,  tliu  a 
acnloncu  like  Ihit  i*  adiuim'ibU  hire :  il'  It  bt".  It 
ftluU  be  cqnally  aduiittiblHOU  ullkldiiA  Thai 
^nlJcai^n  iir^uO)  lliat  your  lordhhips  ahouJd 
racairv  il,  Khuilld  aAl  u|iou  it,  ibvuhl  (.-onulude 
upon  It,  Wby  f  tlccauao  it  U  a  iriiiMico  t«- 
■diidiuff  the  luurtiaQ*,  dvchrio^  lliat  tlicn;  naa 
Mil  niarnn^'H :  ihui  I-  lb-  iiiijnirt  uf  liiia  «iUf 
Uncr.  ii:i'j  "I  I  '  ',  luLt'iiii  iheir  lairuur, 
and  i!h  1.  t  i.ii  ihEy  produce)!. 

I.i^t  in<'  .1  i'-' me  aiip(iM«',  tiiat 

wbi'n  liii-  I  I'll  ,:i-  .  I.I  VM^I  anil,  UiB  )>aity,' 
who  tiHi  iijt' wl'!--'!.!  "1  n.  had  aujiiinricil  that 
dcleilcr,  as  wc  'u.mLi-.irt:  Ix  wM  tVy  *i-li   alilll 

*  See  lllia  ciuu  in  l.vach'x  C'r,  Cnam.  And 
note  the  remark  adi>|itr>lhy  liii>i  imtu  Dr.  < '  it- 
*en'a    Br){iiiitenl,  infra.   \'.  '  — 

clue   Ibir  prulintu   h'll   Liiii     .' 

irial  Uen  recaUul.     S«c,  i' 
cit.  iS,  ».  44. 
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to  k>*c  ilnne,  anil  that  in  cnmnjueiiPR.  iVik 
nii»  bul  i-DilrJ  111  a  ilMlunlinn  ur  ■  m-nUiirr, 
Uial  ItiTTV  «a>«inamiH^  :  )n  ibalotH*,  m>iiM 
!l  lUi  E  W«»  c^dcDC^  Ufwii  ih*  plrl  nf  ihr  |irn- 
teDUIIlr.'  W.iHlrl  ii  limf  Wfn  MimilMl  "illi 
iho"  cxitrijuincm  utiirli  ihry  tie  rlBimuii; 
■  Kir  it  BOW  uiriBi  Uh-  p«rl  ot"  llic  ppnUQ   [ii'nr 


rtut 


"    Wr,, 


MIRI'   (rf   HOC 


rTrnnr  an  aHTrn 


•lUuw  far. 


wltfiBiHUi,  in  Hill  n 


liHraetar  J9III  lunl- 


,i,yr.u..i  |r.  ,1.  -iii-iiovinttilj  jjii]»ul 
rmoiii  -Mo  la  til  III.  kO  nvilbvr  tin  It  il 
.1  nn  Ihe  jMit  iil'  tli*  (M-nuin  (hkjim 

iiiiti  I  iimjr  h«  Murnint'd  in  |>ii>- 
It  t'liir  llMililiIjii  lliiiik  at  I  do  i  ll>M 

siijifinil  llih  lull  lilt  ini'nl  iiiiiu-tliiii); 

(■di  B  icalam  itonlil  ba  rnjiiunl 


I    "l..rfi 


JUlllnriieU  Ui 

'   (Hdicf,  lliaii 
liiiU'ilby  «rv. 
luutid,  wtiivb 
iruurtlile  <a  Ibr  «ilti-r 
II'  il  li»il  Wtn,  utoulil  ui>t 


r  of  lii'a 


(l.iiilc  fit  to  adnill  this  »i- 

:„-  W  raiio  a  qiiolion  ilj>i>ii 

.'  iiU(iii«ii  nr|;ui-  willi  win* 

:.  Il,  lti«t  (111*  kinil  urmi- 

t'lr  tliM  Uirrn  str  niinu* 

<  [ilracci  uf  Ibcui  onuil*. 

II  iilher  cuiUUi,  time  brrii 

'  (■'  ill!*  |)aifivi>r  >>iui  Iwd- 

ijiii:klii'>l  witli  ■  ((resttlriti^iif  casri, 

>ii>lGn>n«liii(»  in  ibc  cniirl  uf  f^iiba- 

iM>«n  iVum  tiuinlB  uf  ExcUr,  i>niii)i 

•  iif  Adtnitully,  lume  IrDin  ilntHaiic 

i~ii>in   fiirmga   <?«iir1»,      Tliwe   lias 

'I  nity  I'lUlnl,  iiidi  H  r.Mltit;  Ml  itiv 

nne  tuurl   luxarda  ttie  proceAitinir* 

,  Hint,  Wlinl.rl    llir   H'lld  tj.  flKfigll 


.  :<  — <l>lc  lu  tiri  0*  ilirin;  ami  M) 

-  '  t  tiic  i-lTooi i  am  Dnw  dipra- 

'  'if  luurH  lii  in  ujioa  (tie  nri- 

'  ill  iif  llim  uoiinii'j'. 

iMy   iiiiilt,   I  itni  pmuwliiil  your  lorihlripa 

ivtil  itiil  ilBlltii.    Id  wIiM  I  )iaiti*iiiilii|Hinilila 

IHiial,  1  bate  aiiticiiuilcil  in  (lul  tlw  i|*"^<<"o 

wliicU   I  tlnlr>]  (tt  llie  llitnl  in  liie  urj.r,  in 

ulileli  I  pariHHril  M  iMiuabln'  ll>«  AqfURnrui  na 

Ihe  pan  lie  the  U<[v  atll>*b*r,     All  tier  ntiin- 

«el  bamlliinpIiMl  In  coiitaoil  lu(  Uia  nini'lii- 

litciipH  "fill!"  ii.iii-uiT  ;   ttinl  ilitj  all  iDftn,  ( 


Udj,  Tilt  Ucl  ■■,  I  li»iil  biiu  m.iretlulincllir 
tlimi  iliDKi)  mIid  [irteiiiltil  dt  tkilluHril  lum.  He 
«tinaetn  oonmiln  itibaetH  iml  lii»  in^ cr^it*!! 


lUvn'  uffcun,  but  aa  iiirinf;  ■iimilj  innn)  llui 

Kilnishmciii  unit  made  uruiat  m  t,  bonivn  vf- 
•Uf*.  xbiLb  Mi*leil  uii  llir  tnw  auiud  1h«i. 


tl  *  loM  to  L-oitijittticDit,  in  n-liol  keiiM  ibi* 
call  Iw  conaidaTfd  i*  liaving  not  crrftl*'!  a  ii«i« 
ofTcnee.  TliisicI  dwUm  MiiiiMliinic  tBb«it 
r«lnuy.  wbkb  bcHire  wu  no  fuJAav.  Tli'ia  act 
<'nMln  lliBt  to  Im-  a  (dunv.  nH|iiiiabla  itdo  in 
thnWRV  in  »)liil>  iiili-r  rrliiijirs  areW  law  tu- 
qiiirulifc  intn,  in  i..  im.'  -mly 

ciipiiiicitik-  lu u'i>i.  Iiiw, 

Bill)  CBiiiiiriibi'  Uiil   iin- 

lliintj  (W  Hi  ulij-  I  ulctal  ur 


4S9]  for  Blgamxi. 

ihe  party.  I  conceive  it  to  be  a  uen*  uflence  in 
the  s).! me  sense,  in  mIiIcIi  almost  all  the  statut- 
able ortences  in  this  country  are  new  oU'ences. 
This  aict  has  nut  only  created  a  new  ofience, 
but,  as  1  conceive,  abolished  an  old  one ;  for  1 
doubt  Hhether  it  be  notv  competent  for  an  ec- 
clfsiastical  court  to  proceed  to  euipiire  into 
offences  o(*  this  sort,  if  it  were  (as  has  been 
supposed)  their  practice  before  this  act.  By 
the  custom  of  London,  a  certain  species  of  de- 
famation is  actionable  there;  and  iijion  that 
ffround  the  temporal  courts  proceed  in  <rrant* 
lu^  prtdiibitious  to  stay  proceedm<>s  of  the  Spi- 
ritual  Court  in  such  cases ;  xo  I  apprehend  the 
courts  would  do  here,  it  the  Spiritual  Court 
proceeited  *■  pro  salute  animw*  in  a  case  of  po- 
lyfrainy.  My  learned  friend  assumed,  that 
this  sentence  would  slop  the  proceedinji^  of  such 
a  cause  in  the  Kcciesiastical  Court,  hut  re- 
ferred tu  the  learned  doctors  to  make  it  out ; 
ivhich  the  learned  doctors,  I  presume,  not  lik- 
in&^  Ihe  rclVrence,  for^rot  to  attempt :  sfi  it 
stands  as  a  point  assumed,  but  not  proved,  that 
ihe  Spiritual  Court  would  at  this  time  entertain 
such  a  suit,  and  that  its  prut^ress  would  be 
stopped  by  such  a  sentence.  Your  lordships 
lieard  a  very  pathetic  description  of  the  melan- 
choly situation  in  which  the  lady  will  stand 
under  this  sentence,  if  this  prosecution  pro- 
ceeds, and  in  con6e(|uence  of  it  she  should  l>e 
treated  in  the  disagreeable  way  to  which  the 
met  exposes  her.  She  will  nevertheless,  it  has 
been  said,  after  having^  been  punished  as  a  mar- 
ried woman,  be  totally  destitute  of  any  ad- 
Yabtage  in  present  or  future  of  that  marriaire ; 
she  can  never  claim  any  conjuj^al  rights,  nor 
(if  her  circumstances  did  not  preclude  the  ne- 
c^essity  of  her  seekiuff  it)  could  she  compel  any 
maintenance  from  this  gentleman  durins>^  his 
lite- time,  nor  can  she,  if  she  survives  this  sup- 
posed husband,  support  any  claim  to  his  for- 
tune. 

My  lords,  the  husband  is  in  the  same  la- 
mentable situation :  it  is  equally  incompetent 
to  him,  while  this  sentence  stanils,  to  derive 
any  advantage  in  point  of  comfort  durintf  her 
life-time,  or  in  point  of  succession  up<Hi  the 
death  of  the  lady.  It  may  Ih;  so ;  but  if  it  is 
so,  it  will  not  be  the  effect  of  the  judsfinent 
your  lordships  will  be  to  pronounce :  it  is  the 
effect  of  those  practices  lietween  the  parties 
which  have  produced  this  sentence,  and  which 
have  made  this  their  situation  and  their  slate. 

My  lonls,  it  will  l>e  time  enou(;h  to  consider 
this  question,  when  the  case  arises.  If  i:ver 
this  lady  should  re-assume  an  inclination  to 
establish  that  relation,  which  in  this  suit  she 
has  thought  t;ood  to  disclaim  ;  or  if  it  shouhl 
ever  be  the  pleasure  of  the  earl  of  Bristol  to 
connect  him>elf  again  with  this  lady  under  the 
relation  of  an  husband ;  it  will  then  be  time 
enouj^h  to  enquire,  what  they  can  or  cannot 
make  of  such  a  claim,  or  what  the  impedi- 
ments are,  which  they  will  have  to  remove  in 
order  to  establish  that  claim.  As  neither  of 
these  cases  are  very  likely  to  arise,  it  is  imma- 
ierial  to  go  fuithu*  into  the  enquiry  of  what 


A.  D.  1776. 


[490 


may  probably  or  possibly  be  the  consequence 
of  them.  It  occurred  to  the  learntd  gentle- 
man to  consider,  that  it  was  very  possible  he 
nii;>ht  be  led  by  this  train  of  reasonins;  into  the 
consideration  of  the  effect  of  the  collusion. 
Your  lordships  will  permit  me  to  remark,  that 
the  le'irned  gentleman  who  spoke  firsit  npon 
that  side  of  the  question,  chose  to  be  ptrfictly 
silent  npon  this  head,  lie  diil  not  seem  to 
know  that  it  uoubl  be  likely  to  occur  to  us  in 
the  consiileration  of  this  sentence  to  stig^^est, 
that  it  was  collusive ;  for  unless  it  were  by  an 
allusion  to  the  case  of  Hatfield  and  Hatfield, 
the  notion  of  collusitm,  as  making;  a  part  of  this 
question,  did  not  seem  to  have  occurred  to  him* 
Mr.  .Mansfield  saw  the  certainty  of  the  collu- 
sion beinsr  introduced  into  the  nr«^ninent:  to 
obviate  it,  he  u.«ed  three  cases,  two  that  had 
betn  mentioned  before,  and  a  third  he  intro- 
duced for  the  purpose.  The  first,  in  the  or- 
der of  time,  was  the  case  of  Renn  in  my 
lord  Coke,  which  whoever  reads,  will  see 
that  the  only  point  determined,  and  the  only 
point  to  be  determined  in  that  case,  was, 
that  it  was  not  competent  for  the  party  lO 
traverse  an  ofience  that  had  been  found  ayfuinst 
him:  all  the  rest  is  that  sort  of  lucubration 
which  adorns,  and  in  many  instances  improves, 
the  reports  of  that  learned  judjj^e  of  the  deci- 
sions of  his  own  time.  And  this  is  the  ll^e  that 
is  attempted  to  be  made  of  this  part  of  the  arivu* 
ment ;  that  it  was  founded  in  falshood,  and 
therefore  was  upon  the  fare  of  it  collusive. 
The  falshood  was,  that  the  |Mirty  was  in  a  con- 
dition, as  it  turned  out  by  suliseqncnt  enquiry, 
to  have  made  a  better  case  than  he  did  make  ; 
and  from  thence  it  is  to  be  taken  for  j^ranted, 
that  of  purpose  and  desii^n  he  abstained  from 
inakinsr  that  case  that  he  did  not  make.  Your 
lordships  know  better  the  nature  of  busines*;, 
than  from  such  acircuinslance  to  infer  a  frauil : 
the  best- bottomed  causes  often  miscarry  foi* 
want  of  that  evidence,  without  which  they  can- 
not be  supported.  The  next  rase,  that  of  Mor- 
ris and  W  ebber,  from  Moore's  Reports,  secmn 
to  me  to  he  still  less  material  or  useful  to  the 
pnrpose  for  which  it  is  prodiice«l :  that  was  the 
case  of  a  divorce  '  propter  iinpotentiam  viri.* 
The  parties  marryin<;  afterwards,  fruit  of  each 
of  these  marriaf^es  was  the  birth  of  children* 
Perhaps  it  may  occur,  that  that  circumstance 
did  not  afford  a  very  decisive  and  conclusive 
proof  of  the  nefrative  of  the  ground  upon  which 
that  decree  was  pronounced :  it  is  not  an  im« 

[lossiblecase,  that  what  had  hap|)ened  roi(;ht 
lappen,  althouuh  the  divorce  was  perfectly 
well  founded  in  point  of  fact.  But  suppose  it 
were  taken  for  £^rnnted,  that  the  child  must  of 
necessity  be  the  issue  of  a  man  who  had  been 
divorced  '  propter  iin|>otentiam ;'  yet  that  it 
must  of  necessity  be  interred  from  thence,  tliat 
this  sentence  was  collusively  obtained,  remains 
to  be  tnade  out.  I  ctniceive  that  this  case,  any 
more  than  the  one  that  preceded  it,  does  not 
aflord  a  colour  to  say,  that  the  question  of  collu- 
siimand  the  comperenc\  of  jroin^jr  into  the  ques- 
tMD  of  oollosiott  occorred  to  the  cotut  iu  eiihor 
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of'lhcsetu(»  case.s.    In  tbe  case  uf  IliUfuUI  and    alone  lie  is  intcro^tctl  in  iloin;^,  llic  party.  \s  l.o 


llattield,  a  iiiun,  ulio,  under  colovirttt  liein:;  tlip 
liiisbtindurtlic  woinuii,  \vax\  lakiMi  upon  liini  to 
release  some  inteiest  uhiclislie  was  entitled  to, 
ami  lie  clauiied  to  lie  «'ntitk'd  to  in  lier  ri;:lit. 
and  till* question  tvirned  upon  the  etrtH'l  of  tliut 


ivould  oilieri«ist'  be  prepidictd  by  sueli  a  judii- 
int'til,  is  conNt..nilv  •nut  dadv  nennirted  to>:i\, 
thai  ilti>»  uas  a  iiidi'(i]<  nl  ulitainrd  bv  ro^in  : 
tilts  :iii(  Ration  i^  usiiali\  formed  into  an  i>>nf, 
and  if  ibat  isxue  is  ddermined  in   bis  (avoiii*, 


iintion :  ibere  uas  afttTivards  a  sfiiteiice  be-  i  tlioii<;li  ibe  jiid^: limit  staiid.s  as  to  ewr\  otl.«  r 


lucen  tbe  |»artits  a^ainht  ibe.  inarriaL'e;  \«be 
tbei*  tlio  ineaoK  to  obtuiu  it  wtrt  fair  or  foul, 
IraudultMit  or  otben^ise,  \%e  are  left  to  <;ur!^> 
at.  Your  lordNbips  %%d!  n'lt,  I  pivsnine,  adtipt 
all  tbe  printed  ria>oiis,  uood,  bad,  or  iiid.t- 
ferrnt,  that  art*  otl'eri'd  to  your  lMrd>bips  at  tin* 
close  til}  our  p«  lilted  4':isi's.  ^  onr  loriUiiips' 
prideeesM  :s  in  ib'\t  ease  (•>  Id  dn  im  otiiiTMise 
tliantbr\  I'id  :  t'a  \  saw,  lliat  tbed^'eision  intbi* 
court  below  w.is  riirbt.aiid  upon  tbat  u'rnund  ibey 
atiiriut  d  itie  dt  ercc.    Notv,  \s\\a\  u:is  tbe  tbintr 


perstin,  (/ri(><ii/biiii  itisa\oidfdiii  tbe  nianner  ui> 
are  readv  to  a%oid  ibis  s.  ntenee.  It  was  sii»! 
tbat  tin* reason  itliy  eieiiitors  are  p(  nnitti'd  mi  t<i 
avoid  judifmc  nts  s*  t  up  to  tin  ir  iirijniliiv  by 
exteuiors  cu'  administraliirs,  wbo  sirk  to  eover 
ffleels  III  tbiir  prss*  ssi,  n  by  la'-sr  juil;rini  iils, 
is,  U'eaiiKe  tbesi- people  eannnt  bo  iflitved  in 
any  other  fi>rut ;  it  cannot  be  rifVrred  to  any 
other  court.  I  am  pirlVctly  conii-nt  to  take 
that  as  tbe  priiieip'e:  then  it  lemaiiis  in  order 
to  support  this  distiucti(»n,  lor  tbe  Jearntd  uen- 


dooried.  and  itic  point  in  coniroversy  luttieen  [  lleuien  amoni;  them  to  make  out,  tbat  it  i«i 
tlie  parlies.'  Tbe  man,  while  be  passed  for  tbi<  j  tompt^tent  to  his  majesty  to  make  bimself  a 
lad\'s  hus'*aiid,  took  upui  bini  to  n!iasi>an  |  p:irt\  to  ibis  suit  in  tbe  Spiiitnal  l^ouri,  or  to 
interest,  wb.t-ii  it  was  nwt  compitent  lor  iiiiu  \  institute  there  by  \u^  propt-r  uHiccr,  a  iiiw  suit 
to  release,  ubctbe.  be  bad  or  not  tbai  ehiraeter.  !  to  ^et  riil  of  ibis  M'titenre.  Tbe  ^eut!<mcii 
the  subnet  o|'  tbe  release  lain*;  a  le<;uey.  letr     have  i«ot  atlemptetl  it  ;  it  would  be  ndieuloiis; 


to  Iki  iimbi  a  will,  in  sueb  itMius  as  opt  late*! 
to  pivf  III  i-  hi  etpi.ty  a  Stparate  interest.  I 
ncul  iii*t  eoiiti'ud,  that  in  a  M-parate  ii.teii  bt  ut 
tbe  \ule  tlic  husband  cannot  eanrroul  or  dc- 
jiri*  •  Uii'  wiff  of  it  by  any  nltaso  of  !iis.  \ 
ctMiit  of  etpiiiy  had  dicubd  air.iiust  tbe  paity 
ci.iiioni;{-  undor  the  release?,  i^hieh.  ae.tordm^' 
to  the  settled  doelrine  of  courts  of  equity,  ii 
was  (i|uail\  b.uind  to  do,  whether  tbe  party 
releasuit^  bad  or  had  iii>t  marrii'd  tlie  woman 
\»hose  iiit«  lests  wtre  to  be  atiVeted  by  it ;  and 
the  (pit>Niiiit!  (iiuslnuid  or  no  husband)  v>as  just 


and  I  fancy  1  may  presuriif^  it  will  not  be  at- 
temptid:  it  is  not  competent,  mnrh  less  tie- 
cessary,  for  tlie  kin.-;  or  his  law-ofliceifi  to  jjd 
into  that  court  for  a  purpose  so  idle  us  this:. 
Takini;  this  then  to  be  the  reasou  whv  it  is  lo!- 
muted  in  (-i\il  causfs  to  creditors  to  «^et  rid  of 
Judtifuioiils,  by  whudi  they  are  attempted  to  be 
injured,  by  shewing  that  iliey  wereccdlusiveaiul 
fraudulent,  does  ii  not  foMou'  by  pariiy  of  lea- 
son,  that  it  isecpially  proper  that  tbe  samctbinv* 
should  be  done  lieie,  supposing;  that  \iUir  bird- 


ships  should  for  a  momi'iit  foi'ijet  this  to  V>e  in 
as  fort  iiTii  i»  the  mt-rits  of  tbat  deeisiiui,as  any  j  ci  iiiiinal  cause,  in  wbuli  tbe  reasons  for  so  doiuL^ 
thin*£  tbat  ctfUbl  be  talked  about  in  the  caii<t>.  I  are  so  mueh  the  s(ron<;er  ?  Another  distinclioti 
Totjll\  tberetbii*  la\iii<;  out  of  the  ipustion  j  l)Ct\% ecu  tbi<»  case  and  tbat  was  altcmpied.  Is 
all  that  had  been  said  upon  the  subject  tbat  |  was  said,  this  is  not  the  ea«e  of  athiul  person 


was  not  neec>sar\  to  tbe  dtTision  of  the  cai>ic, 
the  Itouse  of  l^nds  alHrmed  the  decree  of  the 
cotirt,  because  they  hnw  it  had  rightly  decided 
the   only  point   in    controversy  between   the 


roinplainin'T  (if  ail  injury  arisin;;hya  sentence, 
and  wisliiiii^  to  avoid  it  so  far  only  as  ii  atfects 
him ;  hut  it  is  a  suit  instituted  lor  overturnin;*' 
the  beiitencc.      I  apprehend  it  is  not  so;     wt: 


parties.  These  then  are  the  cases,  upon  the  j  contend  for  nothinsr  but  to  lay  this  sentence  out 
grouinl  of  whieh,  and  upon  the  {;[rciuml  of  j  of  our  way,  as  applied  to  the  present  subject  ; 
which  alone,  (for    1   have  n«  t  been   able  to  !  just  as  you  lay  out  of  the  way  ajiid;fnieiit  be- 


collect  a  lourth)  your  lordships  are  destriMl   to 
decline  doin^^   tbat  In    this    instance,   which 


tweeu  A  and   B  where  it  ts  attt'Uipted  to  lie 
used  to  the  prejudice  of  C.     After  your  lonU 
we  contend  your  bird.Nliips  are.  bound  in  jus-    ships  ha^e  convicted  this  lady,  if  in  tbe  result 


tice  to  Ao  ;  that  is,  to  b-t  us  into  the  eiupiiry  !  of  the  enrpiiry  it  should  be  proved,  that  such 
by  what  iiiraus  this  sent*  nee  was  obtained.  |  is  the  justice  of  the  case,  I  do  not  know  that 
Tbe  i;eiitleiiian,  particularly,  who  made  this  i  the  verdict  or  the  judirment  in  this  case  will  be 
use  (d*  these  three  cases,  could  not  foriret  the  {  evidence  upon  an  enquiry  into  the  same  facta 
familiar  practice,  which  he  is  a  witness  to  every  j  for  another  pur|^Hise.  II  the  result  of  the  pre- 
clay  of  the  \ear,  of  iuipeaebino*  the  judtrments  httwi  enquiry  is  understmNl  to  estab'iNh  iba 
of  the  courts  of  law-,  wlieneier  they  arc  im-  maiTia^re,  and  to  niillif\  the  sentence,  it  is  be* 
peachable  upon  the  foundation  of  fraud  and  cause  the  sentence  is  in  its  nature,  when  it 
covin.   Itneveroccurred  to  a  court  in  which  such    comes  to  he  enquired  into,  really  and  truly  unit 


and  void  :    not  liecause  that  such  is  the  eHect  of 


a  question  arises  to  refer  tbe  party  who  makes 
a  complaint  of  a  judgment  so  obtained,  to  the  j  any  operative  power  and  force  tbat  belong'  to 
court  in  which  it  was  obtained,  or  to  direct  bim  your  lordships*  convictiov.  This  is  iiitt  a  pro- 
toinsiuuteasiiit  to  <rei  rid  of  it ;  he  impeaches  sedition  lor  the  annuliini*'  of  that  seoteuee  ; 
it  just  when  it  afl'ects  bim,  and  not  further  than  this  iN  a  prosecution  to  .subject  the  part\  in  the 
as  it  allVcts  bim;  beyond  that,  it  is  a  matter  '  punishment  which  is  by  law  iiue  to  the  oilince 
of  perfect  indilftrence  to  him,  wiiiaber  it  stands  upon  bcr  :  it  (^innot  be  attended  with  any  oihei 
or  f.:iis,   for  the  purpose  of  doiug  that,  whicb  •  |)UMiible  cooMiqaencc,    Upon  tbe  saiuc  gru<!ml 
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far  Bigathif* 


thut  the  Rontenoc  is  nttpmptrd  lo  be  impeached 
ln*:e,  it  may  hpini|»oache<!  every  where,  eikCept 
liy  tiitf  partioff,  who  mny  perhaps  have  pre- 
cIimUmI  thi'iubt'lves  hy  tlicir  conduct  tVoiu  iiii- 
|)ea(;hin<;  it. 

My  idids,  a?:  there  are  no  authorities  nn  the 
one  siile,  it  remains  tor  a  iiinmtiit  onlv  to  ob- 
serve,  that  there  are  authorities  on  the  other 
fei'Ie:  as  applied  to  civil  cases,  two  have  been 
mentioned.  'IMie  c^ood  sense  <d'  Imih  the  au- 
thorities, particularly  of  one,  I  should  appre- 
hend rstahliiihes  this  proposition  clear  of  all 
controversy;  for,  when  in  the  case  of  the  ac- 
tion a<ruinst  Constanlia  Phillips,  of  famous 
memory,  it  was  delermineil,  that  whatever  ob- 
jections would  avoid  a  judgment  in  a  court  of 
common  law,  would  be  sutficieut  to  overturn  a 
sentence  in  the  Spiritual  Court,  but  none  other ; 
one  should  have  ima«;ined  that  the  profiositiou 
carried  nith  it  so  much  i^footl  sense,  that  all  the 
worhl  should  feel  it  and  adopt  it.  The  Scotch 
case  is  by  iho  hig^hest  authority,  and  there  the 
true  use  that  is  to  tie  made  of  a  judjfment  in 
another  court  is  a^ertained  and  limited  ;  it 
is  e? idence ;  it  is  strong  evidence ;  but  it  re- 
mains to  be  explained ;  and  still  more,  it  re- 
mains to  be  laid  out  of  the  case  in  a  cause  like 
this,  and  in  a  case  like  that  of  PhilHps,  where 
there  existed  a  ifround  to  impute  collusion  and 
fraud  tu  it.  In  Phillips's  case,  it  was  not  per- 
mitted to  her  to  ai  ail  herself  of  that  collusion 
and  that  fraud.  W  hy  ?  Because  it  was  a 
fraud  of  her  own.  Rut  the  learned  judge, 
when  he  refused  to  permit  her  to  impeach 
that  sentence,  which  she  had  obtained  by  col- 
lusion and  fraud,  adds,  accordinnr  to  Mr.  Ford's 
manuwript  note,  that,  **  as  aufaiost  all  others, 
whatever  objections  would  avoi<l  a  judt^ment  in 
a  court  of  law,  would  be  sufficient  to  o? erturn  a 
sentence  iu  the  Ecclesiastical  Court."  We 
desire  to  overturn  this  sentence  upon  no  other 
grounds,  than  sentences  and  judgments  in 
courts  of  law  are  every  day  overturned  by  : 
they  must  continue  to  he  so  overturned  in  fu- 
ture, as  Untr  as  there  continues  to  be  any  at- 
tentiou  to  truth  and  justice,  in  the  decisions  of 
Courts  of  judicature.  I  do  apprehend,  that 
J  our  lordships  will  not  think,  that  1  take  an 
improper  freedom  with  the  sentence,  or  the 
Cisurt  whose  sentence  it  is,  hy  desirinsr  that 
your  lordships  will  by-and-by  i'orm  an  opiuioa 
of  the  purity  of  their  proceedings  by  tlie  speci- 
men that  we  shall  cive  you  of  them,  when  we 
come  to  state  and  prove  the  means  by  w  hicli 
thif  sentence  was  procured  ;  and  then  perhaps 
your  liirdships  will  see  no  reason  for  raisinr^  it 
above  the  level  of  other  courts,  on  which  we 
are  content  to  leave  it.  With  your  lordships' 
permission,  I  would  supply  an  omission  I 
meant  to  have  stated  in  its  proper  place ;  the 
case  of  Uobius  and  Crutch  ley.  A  Mrs.  Robins 
commenced  an  action  of  dower,  claiming  a 
•hare  of  the  succession  to  her  aupposeil  hus- 
band Mr.  Rollins :  this  lady  had  been  claimed 
to  be  the  wife  of  a  sir  William  Wolseley.  Sir 
Wjliiam,  upon  the  supposition  that  she  was  his 
|iiie,  bad  iustituted  a  suit  iu  the  Spiritual  Court, 
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probably  with  an  intention  to  get  rid  of  her, 
cliarsrjiig  her  with  haying  committed  adultery 
with  Robins:  in  the  course  of  that  enquiry  in 
the  Spiritual  Court,  it  came  out  to  the  satisfac- 
tion of  the  Court,  that  she  was  the  wife  of 
Robins  and  not  of  sir  William.  This  sentence 
was  introduced  in  pleading  in  this  cause  of 
dower  for  the  purpose  of  repelling  a  denial  on 
the  pnit  of  the  heirs  of  Mr.  Robins,  that  sha 
bore  any  relation  to  them  or  to  their  ancestor. 
I'o  that  replication  there  was  a  demurrer, 
which  brought  under  consideration  of  the  court 
of  Criiumou  Pleas  the  effect  of  this  sentence  so 
pleaded.  The  opinion  of  the  court  of  Common 
Pkas  was  to  allow  that  demurrer ;  and  though 
the  point  decided  may  perhaps  be  only  this, 
that  that  sentence  could  not  av^il  the  party  in 
that  form  of  pleading;  yet  1  conceive  that 
point  must  be  very  erroneously  decided,  if  tha 
sentence  were  of  the  description  which  has 
been  attempted  to  he  passed  upon  your  lord- 
ships :  for  if  it  had  been  understood  to  be  con* 
elusive  and  preclusive  of  all  further  enquiry, 
most  undoubtetlly  it  would  have  been  a  proper 
subject  to  be  introducetl  in  pleading  as  a  bar  to 
any  farther  enqniry.  Your  lordships,  by  look- 
ing into  the  only  report  in  print  of  that  case 
(Mr.  Serjeant  Wilson's)  will  find,  that  the 
learned  judges  of  the  Common  Pleas,  who  de- 
cided it,  seemed  to  be  agreeil  in  thinking,  that 
it  was  very  far  from  an  established  point,  that 
this  sentence  was  conclusive,  that  the  question 
could  only  be  tried  u|M>n  the  issue  ne  ungues 
accoupie,  which  your  lordships  know  to  be  tha 
only  proper  issue  in  a  question  of  dower,  and 
that  issue  must  be  determined  by  the  liishop's 
certificate.  Now  we  are  told  that  this  sentence 
is  just  equivalent  to  the  certificate  of  a  bishop : 
this  was  so  far  from  being  the  opinion  of  that 
court,  that  they  leave  to  the  bishop  to  judge  for 
himself,  what  regard  he  would  pay  to  that  seu> 
fence  on  the  poiut  which  he  was  to  certify. 

Dr.  Harris.  My  lords ;  If  would  ill  Income 
me  at  this  time,  af\er  the  points  which  have 
j  Iwan  proposed  have  been  so  fully  discussed  hy 
I  lh(*  gentlemen  who  have  gone  before  me,  to 
i  take  up  much  of  your  lonlships*  time. 
I  There  are  two  questions,  as  1  understand, 
i  before  your  lordships. 

I  The  first  of  thrin  is,  whether  a  sentence  in  a 
{  cause  of  jactitation  can  ht*  givrn  in  fvidence,  as 
;  an  absolute  bar  to  a  iiroserution  hy  the  king? 
>  and  the  other  is,  wtiothi  r,  on  supposition  that 
j  a  sentence  in  a  cause  of  jnctitation  can  be  given 
•  in  evidence,  it  will  af1*'jrd  a  complete  defence, 
so  that  no  proofs  whatever  can  be  admitted 
aiterwanls  in  order  to  counteract  and  impeach 
.  that  sentence? 

How  these  questions  come  before  your  lord- 
ships, whether  properly  or  improperly,  is  not 
for  me  to  argue.  It  is  out  of  my  profession  to 
say  any  thing  about  them ;  but  as  the  gentle- 
men on  the  other  side  have  been  permit trd  to 
state  them  and  argue  on  tiiein,  it  is  certainly 
necessary  that  they  should  also  t>e  discussed  by 
the  counsel  for  the' prosecution. 
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In  Ttfivrd  In  the  firet  tyaestion,  I  shall  not 
Irouhlc  your  hmlships  hiiiK,  becausu  the  dis- 
cuasion  of  it  relatcfp  priniM pally  to  the  practice 
of  couru  uf  taw,  hiit  shall  more  particularly 
attach  uiy»«lt'  to  the  consideration  of  i\\**  se- 
eond  ;  aal  shall  in  no  doinjf  have  an  opporiu- 
nily  to  «ay  a  nonl  or  two  in  answer  tii  what 
tlie  gcutlenien  have  uri^vd  on  the  othiT  siile, 
who  ore  of  the  name  profession,  and  pructiw  in 
the  aame  courts  where  1  have  the  bouour  to 
attend. 

In  respect  to  the  first  question,  whether  a 
lenience  of  jactitation  is  an  absolute  bar,  and 
ran  I»e  ofTiTetl  as  such  to  a  suit  at  the  prusecu- 
tiun  of  the  kiiiqf,  it  is  to  he  oliserved,  that  an- 
ciently the  w  hole  Co^iixaoce  uf  marriai^e,  with 
that  of  the  crimes  atteudinf;  it,  was  vestal  in 
the  ecclc8tasti«:al  courts :  but  those  courts  l»ein^ 
titber  remiss  in  the  exertion  of  their  jurisdic- 
tions, or,  more  proliably,  wantiu<r  power  to  in- 
flict an  adequate  punish ment  sufHcient  to  stop 
the  growth  of  the  uicreasing^evil,  aud  the  legis- 
lature, for  constitutional  reasons,  Ining  boih 
%mwilliu|r  and  unable  to  invest  tltem  with  more 
authuritv  than  they  then  had,  the  aid  of  par- 
liament Wcainc  absuhitc'ly  necessary  ;  and  the 
atatute  of  James  the  Ist,  on  which  The  prisoner 
stands  indicti^d,  was  acoordiu);  made ;  by  which 
it  was  enactetl,  that  if  any  person  bein^  mar- 
ried shall  marry  another,  the  former  hnsbaod 
or  wife  bein^  alive,  the  olfeuce  shall  be  felony. 

Before  this  statute,  the  ecclesiastical  courts 
had  the  co^izanee  of  the  crime  of  tak- 
ing a  second  wife,  or  a  sec&nd  husliand, 
whilst  the  first  wife  or  first  husband  was 
living:  but  the  statute,  as  I  understand,  takes 
tlMt  branch  of  the  jurisdiction,  namely,  the 
power  of  inflicting  any  puoishmcnt  whatever 
on  a  person  guilty  of  polyi^my,  eutirfly 
from  the  ecclesiastical  courts ;  insomuch,  that, 
if  at  this  time  a  process  was  to  issue  from 
an  Ecolcsiastical  Court  in  order  to  call  any 
person  to  account  fur  bigamy  or  fiolygamy 
(whichever  it  may  lie  termed,)  the  paity  cited 
might  obtain  a  prohibition  from  the  judires  of 
the  temporal  courts  to  stop  such  a  suit,  in  the 
aame  manner  as  a  prohibition  may  be  obtained 
in  case  of  a  prosecution  io  an  Eoelesiastical 
Court  for  |>erjury  nut  committed  in  that  court, 
or  for  any  other  crime  punishable  by  a  statute. 
Now,  my  lords,  it  is  evidenti  that  the  one  court 
has  lo«t  what  tlie  other  has  gained,  in  respect 
to  the  ofleooe  of  bigamy ;  ao  that  the  temporal 
court,  or  rather  your  lordships,  are  able  to 
judge  of  bigamy,  and  of  every  ecclesiastical 
matter  incident  to  that  braach  of  spiritual 
jurisdiction.  It  may  here  be  observed,  that 
a  jactitation  cause  is  described  in  our  books 
of  practice  to  be  a  guusi  defamatury  suit; 
anti  most  certainly  it  is  so,  and  nothing  more, 
when  a  person  libelleil  afi^iiist  in  jactitation 
confesses  the  boasting ;  as,  when  a  man  citea 
a  woman  for  lioastnii;,  and  she  acknowledges 
the  jactitation  ;  for  the  cause  ends  here,  and  is 
atricily  uf  a  defamatory  nature.  But  I  do  not 
mean  to  deny,  when  ine  defendant  undertakes 
to  juatify,  that  the  oaiiw  (ben  becomes  truij 


matrimonial ;  for  the  sentence  will  then  neces* 
sarily  be,  either  that  the  parties  are  man  and 
wife,  or  that  the  plaintiff's  or  party  aufent  is 
fiee  from  all  matrimonial  contracts,  '  quantum 
nobis  coustare  potuit,*  or  m  far  as  to  us  as  yet 
Bp|iears.  But  though  a  sentence  in  these 
words  may  have  frequently  lieen  adjudgeil  [as 
in  Jones  and  Bow,  Cailhcw  22b — and  in  Clews 
and  Batliurst,  Strange  060,]  to  be  binding  on 
the  temporal  courts  in  cases  of  property,  till 
reversed;  yet  it  by  no  means  fullows«  that 
such  a  sentence  can  amount  to  an  acquittal  of 
the  plaintiif  from  having  any  farther  evidence 
brunght  against  him,  the  very  words,  *  as  far  as 
to  U!»  yet  appears,'  implying  the  contrary,  and 
eirincing  that  farther  procds  may  legally  lie  ad* 
duced  in  the  proper  rnurt.  Tiie  worcui  uf  the 
sentence  speak  sufficirntly  for  themselves : 
there  is  no  occasion  to  bavereconi'se  to  autho- 
rities from  books.  I^et  it  be  supposed  fur  a 
moment,  that  the  ancient  juri<^dictioo  remained 
in  the  ecclesiastical  courts,  and  that  they  pos- 
sessed their  former  power;  is  it  {KKsiole  to 
conceive,  that  a  sentence  like  tlie  present,  pro- 
nouncing a  woman  to  lie  a  spinster,  as  far  as  to 
the  court  as  yet  appears,  could  be  a  liar  to  a 
suit  iu  the  same  or  in  another  ecclesiastical 
court  against  the  same  woman  tor  polygamy  ? 
If  it  could  be  a  bar,  it  would  amount  to  an  ac- 
quittal, till  the  sentence  in  the  civil  suit  had 
been  reversed ;  which  would  lie  subversive  of 
justice,  by  making  the  commission  of  an  un- 
discovered crime  in  one  court  a  shelter  against 
the  punishment  of  that  very  crime  in  another. 
If  the  doctrine  now  contendeil  for  should  pre- 
vail, that  the  offering  of  a  sentence  in  jactita- 
tion, pronohncing  the  party  agent  free  from 
roatrimonjr  .as  far  as  yet  amK'ars,  is  an  nbsoluto 
bar  to  a  criminal  prosecution  there  wouM  be  an 
opportunity  on  every  iudiclmeut  for  pol  vgamy 
to  defeat  the  statute :  for  in  the  case  ot  a  wo- 
man marrying  two  husbands,  if  the  first  hus- 
band should  consent  to  a  collusive  suit,  the 
wife  wouhl  have  nothing  tu  do  but  to  cite  the 
first  husband  into  an  ecclesiastical  court  for 
jactitation,  if  she  apprehended  a  prosecution 
on  the  statute ;  and  tlieu,  either  on  confession 
of  the  boasting  by  the  first  husband,  or  on 
his  failing  to  prove  his  marriage,  if  he  umler- 
took  the  proof,  a  sentence  would  be  obtained, 
which  would  intirely  defeat  the  statute.  That 
this  House  shouhl  give  a  countenance  to  a  doc- 
trine of  such  tendency,  is  not  to  lie  imagined. 
It  would  bo  80  far  to  restore  the  ecclesiastical 
courts  to  their  former  authority,  as  to  put  it  in 
the  power  of  evil  disposed  persons  to  use  those 
courts  to  the  defeaxauce of  the  statute,  without 
giving  back  tu  the  ecclesiastical  courts  a  ju- 
risdiction to  punish  the  crime  of  polygamy, 
which  would  thus  go  unpunished  :  it  would  be 
to  render  titoee  courts  io  this  res|iect  hurtful, 
without  sffbrding  them  an  opp«»rtunity  of  being 
useful ;  and  it  would  in  efSt'ct  lie  to  destniy  a 
law  in  your  lordships'  judicial  capacity,  which 
had  furmerlv  on  the  maturest  consideration 
been  established  in  Utis  liouae  as  a  part  of  the 
lire. 
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It  would  now  be  improper  for  me  to  detain 
your  lordships  anj  longer  on  lliis  question, 
which  has  been  so  ably  and  fully  discussed  al- 
ready ;  and  I  shall  trust,  that  your  Inrdshipe 
cannot  be  prevailed  on  to  de<ilare  the  sentence 
in  jactitation  conclusive  upon  this  hi^b  court, 
or  to  suffer  it  to  be  read  judicially  as  a  stop  to 
any  evidence  which  may  be  brought  as  a  proof 
of  the  marriage  of  tlie  lady  at  the  bar  with  Mr. 
Uervey,  now  earl  of  Bristol. 

But  ou  ^uppotiition  that  the  sentence  may  be 
permitted  to  be  judicially  read,  it  may  be  ne- 
cessary for  me,  in  contradiction  to  what  tbe 
geotleraen  of  my  own  profession  have  asserted, 
to  trouble  your  lordships  with  a  word  or  two  in 
the  briefest  manner  I  am  able,  in  order  to  sliew, 
tbit  evidence  of  a  particular  kind  may  be  given 
in  all  courts,  and  at  all  times,  to  rebut  a  sen- 
tence in  jactitation  in  disfavour  of  matrimony, 
for  the  purpose  of  relieving  an  injured  party 
and  of  punishing  the  guilty. 

It  is  a  general  rule,  which  is  not  to  be  denied, 
that  respect  is  due  from  one  court  in  England 
to  the  decisions  of  another,  and  that  comity  is 
due  to  the  decisions  of  all  foreign  courts ;  and 
it  might  be  more  accurate  and  more  strictly 
true  to  say  in  (general,  that  one  court  in  Eng- 
land is  bound  by  the  judgments  and  sentences 
of  another ;  hut  the  generality  of  this  rule  does 
not  exclude  an  exception,  which  in  reality  af- 
fords a  proof  of  its  generality  :  for,  under  cir- 
cumstances, evidenre  of  every  sort.  |iaroIe  as 
well  as  instrumental,  may  be  received  in  one 
court  to  affect  a  sentence  in  another.  Fraud  in 
a  single  person,  and  ndlusion,  where  there  are 
two  or  more,  may  be  ^iven  in  evidence  in  the 
same  court  in  a  dift'erfiit  cuit,  or  in  another 
court,  to  affect  the  parties  to  a  sentence;  and 
of  course  to  affect  the  sentence  or  judgment  it- 
self in  some  degree.     • 

It  is  true,  that  by  the  ecclesiasticnl  law,  a 
sentence  in  any  case  obtained  by  collusion  may 
be  declared  void  in  the  same  court  in  which  it 


practice.  The  lord-keeper,  considering  od 
one  side  the  mischiefs  which  might  arise  from 
such  practice,  and  on  the  other  side  coosider- 
ing  tliac  fines  and  proclamations  arc  the  gene- 
ral assurances  of  the  realm,  referred  the  case 
to  the  two  chief  justices,  Pophiim  and  Ander- 
son, who,  after  a  conference,  thought  it  neces- 
sary, that  all  the  justices  of  England  and 
bamns  of  the  Ezdiequer  shouhl  be  assembled  : 
they  assembled  accordingly,  and  it  was  at 
length  resolved  by  the  two  chief  justices  and 
barons  of  the  Exchequer,  except  two,  that 
Richard  Fermor  was  not  barred  by  the  fine 
with  proclamations.  The  lord-Jcee|>er,  air  Tho« 
mas  Egerton,  commended  the  resolution  of  tbe 
judges,  and  agreed  with  them  in  opinion. 

Tiie  precedents  and  reasons,  on  which  the 
above-mentioned  opinion  was  formed,  have  al- 
ready been  ably  related,  and  are  well  known  to 
some  of  your  lordships :  it  may  suffice  oo  my 
part  to  acid,  that  a  fine,  the  mokt  deliberate  (for 
It  is  five  years  in  completing)  and  of  course  tbe 
most  solemn  of  all  judgments,  waauot  deemed, 
in  the  opinion  of  the  lord-keeper  and  ten  of  the 
judires,  to  be  of  weight  sufHcient  to  protect  e 
colluding  party ;  but  was  suffered  to  be  im- 
peached by  the  admission  of  evidence  in  auo- 
;her  court  than  that  where  the  fine  was  levied, 
in  order  to  afford  relief  to  an  injured  man. 

It  is  said  by  lord  Coke  in  the  same  Report, 
that  all  acts  ecclesiastical  as  well  as  temporal 
shall  be  avoided  by  fraud  and  covin.  And  in- 
deed if  one  tcm|>oral  court  is  bound  in  justice 
and  law  to  pay  no  regard  to  the  judgment  of 
another  temporal  court  under  tbe  circumstances 
above  described,  can  any  reason  be  given,  why 
the  sentence  of  an  eccresiasticul  court  in  sdoh 
a  case  should  be  treated  with  inuie  respect  by 
the  temporal  judges,  than  they  are  obiicfed  to 
pay  to  the  judgments  of  their  own  courts  ? 

But  to  tne  honour  of  ilie  tenipural  courts  it 

must  be  said,  that,  as  iar  us  it  is  io  their  power. 

tfiey  lend  their  aid  to  the  eccloiastical  courts 

was  pronounced,  by  means  of  a  special  suit  for  I  in  case  of  co\  in  and  ctdlusion,  by  permitting 


that  purpose ;  and  most  certainly  at  the  suit  of 
a  person  having  an  interest,  who  could  not  even 
have  intervened  at  the  time  uhen  the  suit  was 
pending ;  and  such  was  the  case  of  lady 
Frances  Meadows,  who  had  no  interest  in  tlie 
years  1768  and  1769,  when  the  suit  of  jactita- 
tion was  pending:  but  it  df>es  not fullow,  be- 
cause a  sentence  obtained  by  collusion  may  he 
annulled  in  the  same  court  where  it  was  pro- 
nounced, that  such  sentence  may  not  he  im- 


the  ecclesiastical  c*ourts  lo  try  such  fraud,  even 
when  committed  iu  the  temporal  courts,  as  inci- 
dental matter. 

The  case  alluded  to  is  iu  Moore's  Reports^ 
page  017,  Lloyd  and  Maddox. 

Air.  Lloyd  a  legatee  surnl  Maddox  the  exe- 
cutor of  the  deceabed  iu  the  Spiritual  Court  for 
his  legacy.  The  executor  alietred,  that  all 
the  testator's  elfects  Lad  been  recovered  from 
him  the  executor,  in  a  court  of  common  law. 


jieaclied  by  any  means  whatever  io  another  j  by  a  creditor  of  the  testator.    Tbe  legatee  al- 


court. 

I  shall  not,  in  proof  of  what  I  have  advanced, 
^tain  your  lordships  with  a  repetition  of  the 
particulars  of  Permor*s  case,  as  reporteil  in  the 
third  part  of  Coke's  Reports.  I  sirati  onlv  ob- 
serve, that  it  was  a  case  i lepending  iu  tbe  Court 
of  Chancery,  in  the  44th  of  Elizabeth,  before 
air  Thomas  Egerton,  the  then  lord-keeper,  in 
which  Rtchanl  Fermor  complained,  that  Tho- 
maa  Smith  the  defendant  was  his  tenant,  and 


leged  in  his  turn,  and  undertook  to  prove  in 
tbe  ecclesiastical  court,  tlut  the  recovery  at 
common  law  was  in  consequence  of.  collusion 
or  covin  between  a  pretended  creditor  and  the 
executor.  Aud,  upon  the  atlmission  of  this  plea 
in  tbe  ecclesiastical  court,  the  executor  applied 
to  tbe  temporal  court  for  a  prohibition,  \>  hich 
was  denied. 

And  from  this  it  is  evident  by  necesmry  in- 
ference, thai  the  temporal  courts  must* have 


had  levied  a  fine  with  proclamations,  in  order  !  deemed  themselves  competent  to  judge  inci- 
to  bar  him  of  hii  ioheritface,  by  cotid  and  I  dentally  of  covin  oc  coUiuioa  coniiaiittd  in  a 
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•piritinl  conil,  in  order  to  relieve  an  iojared 
|iaily  ur  suitor  in  a  temporal  court. 

When  tliis  liberty  taken  by  one  conrt  with 
the  apparent  judgment  of  another,  under  cir- 
cnmstances,  comes  to  be  considered,  il  seems 
10  be  founded  on  the  strongest  reason :  for  when 
a  judgment  has  been  procured  by  a  collusion 
of  parties,  though  it  must  stand  on  record,  and 
may  not,  I  grant,  be  aotually  expunged  or 
taken  from  the  file,  but  by  the  court  in  which 
it  was  i^iren ;  yet  it  is  certainly  a  mere  nothing 
to  those,  who,  not  being  privies,  can  shew  it 
false  and  covinous.  Jt  is  a  sentence  in  which 
the  judge  had  never  an  opportunity  of  doing, 
real  jutiiice— and  is  undoubtedly,  what  it  has 
been  justly  stiled  by  a  writer  on  the  civil  law,  a 

'stage- play,  a. profane  mockery,  or  any  thing 
but  a  judgment.     It  is  not  to  the  disrepute,  but 

'to  the  honour  of  a  court,  as  well  as  to  the  bene- 
fit of  the  public,  that  such  a  fraud  should  be 
detected.  The  upright  judge  must  of  all  things 
wish  it. — And  confident  I  am,  that  to  discover 
snob  a  profligate  fffoceeding  (from  which  no 
human  wisdom  can  protect  the  (ireatest  judicial 
abilities)  could  never  be  construed  into  a  breach 
of  comity  between  one  judicature  and  another ; 
but,  on  the  contrary,  must  be  constnied  by  the 

*  deceived  court  as  a  vindication  of  its  purity,  and 
a  rescue  from  an  attempt  to  load  it  with  dis- 
credit. 

J  must  now  own,  my  lords,  when  1  was  in- 
formed that  doctors  of  the  civil  law  were,  by 
the  permission  of  your  lordships,  to  attend  on 
the  part  of  the  lady  at  the  bar,  and  a  brief  was 
given  \o  me  on  the  part  of  the  prosecutor  on 
that  account,  that  1  was  apprehensive  of  what 
might  be  quoteij  from  such  miscellaneous 
books,  as  the  digests,  the  code,  and  the  decre- 
'  tals,  in  favour  of  collusion,  and  to  shew  how  ' 
honestly  it  might  lie  practised  under  particular 
circumstances.  Nothing  however  of  this  kind 
has  been  urged ;  and  I  have  not  myself,  from 
any  iuspectioh  of  the  titles  and  text  of  the  civil 
and  canon  law,  de  collutiont  detegindd^  which 
treat  princi|»ally  of  collusive  causes  between 
masters  and  slaves^  and  between  certain  of  the 
clergy  in  order  to  defraud  the  laity,  been  able  - 
to  gather  any  other  idea  than  that  collusion  l>e- 
tneen  parties  to  a  suit  is  a  very  high  otience  ; 
and  such  a  one,  I  make  no  doubt,  (or  which 
colluding  parties  might  now  be  ariirled  against 
in  the  ecclesiastical  oiurt,  where  the  insult  was 
offered,  and  be  punished  at  discretion  by  eccle- 
siastical censures.  But  a  |iarticnlar  discussion  ; 
of  the  nature  of  the  offence  committed  by  par-  > 
tit^  colluding  in  a  cause,  how  that  collusion  is 
,to  be  treated  when  discovered,  and  what  opera- 
tion  the  discovered  collusion  will  have  upon  the 
sen  fence,  is  rather  to  be  expected  from  later 
writers,  and  such  authors  as  Menochius  in  bis 
Consilia,  or  Scaccia  de  re  judicata,  than  firom 
the  laws  in  ihe  text  of  the  civil  and  canon  law. 

And  these  authors  agree  in  general  in  aaying, 

*  quod  lata  sententia  per  coliustonem  habenda 

*  est  pro  non-sententia,  et  quod  aliis  ooo  nocet, 
*quaravis,  sublatft  collusione,  noceret.  Nam 
<  tJMt  cQlluiiofi«  can  idTersario  [says  Scaccia] 


'  sententia  non  prodest  ad  versus  tertium ;  vel 
<  quia  tertius  erat  citandus,  et  tunc  victori  non 
'  prodest  sententia,    etiamsi    earn    obtinoisset 

*  sincer^.' 

And  when  an  executor  [for  example]  de- 
sirous of  proving  his  testator's  will,  omits  to 
cite  one  among  others  of  the  next  of  kin  ;  for 
in  that  case  the  omitted  |)erson  ma/,  if  he  thinks 
it  for  his  interest,  oblige  the  executors  to  prove 
the  will  d€  novo  at  a  subsequent  time,  the  sen- 
tence establishing  the  will  under  the  prooess, 
by  which  one  of  the  next  of  kin  was  omitted, 
being  as  to  him  in  the  true  sense  of  the  ex- 
pression, *■  iCes  inter  alios  acta.' 
The  s'imo  author  proceeds  by  adding, 
*'  Vel  non  erat  ciundus,  quia  causa  agebatnr 

*  cum  legiiimo  contradictore ;  et  tunc  licet,  si 

*  sententia  fuisset  lata  sine  collusione,  tertio 

*  noceret ;  tamen,  si  foerit  lata  per  coUusionem, 
'  non  nocebit.' 

This  may  he  explained  by  the  following  sup- 
posed case :  if  an  executor  to  prove  his  testator's 
will  should  cite  all  the  next  of  kin  regularly, 
but  should  collude  with  that  next  of  kin  to 
whom  the  management  of  the  suit  was  intrust- 
ed, and  prevail  on  him  to  feintplead,  and  not  pot 
forth  his  sirenj^th  on  acconnt  of  some  private 
bargain,  and  by  this  covin  establish  the  will ; 
▼et,  though  the  sentence  in  this  case  would 
nave  bound  the  legal  contradictors,  who  had 
been  all  called,  and  also  all  other  persons  what- 
ever, if  there  had  been  no  collusion,  it  shall 
nevertheless  not  bind  the  injured  part  of  the 
legal  contradictors,  on  a  proof  made  of  the 
concerted  fraud. 

It  must  lie  allowed,  that  these  writers  have 
not  (as  far  as  I  have  been  able  to  observe)  made 
mention  of  the  place  or  court  where  a  sentence 
collu&ively  ubtaiiied  is  to  be  set  aside ;  and  if  an 
actual  setting  asitie  or  total  reversal  is  meant, 
there  is  no  doubt  but  that  this  must  be  done  in 
the  same  court  where  the  parties  colluded,  and 
in  no  other. 

But  if  it  is  only  aske<],  where  and  in  what 
ceurt  evidence  is  to  t»e  received  to  relieve  an  in- 
jured person,  who  uas  n«»t  a  party  to  the  collu- 
sion ?  My  answer  is,  that  it  is  plain  from  these 
writers,  as  wi  11  as  from  reason,  that  it  is  to  be 
received  in  every  court. 

The  courts  of  civil  law,  known  to  these 
writei-s,  hear  in  the  same  court  and  under  the 
same  jurisdiction  causes  of  pro|)erty,  and  alj^ 
accusations  which  affect  the  life  of  the  accused, 
exactly  in  the  same  manner  as  our  Admiralty- 
courts  in  Enc;land  did  before  the  27ih  of  Henry 
^.  And  therefore  when  Scaccia  and  other  wri- 
ters, who  entertain  the  idea  of  the  same  court 
having  both  civil  and  criminal  jurisdiction,  say 
that  a  sentence  obtained  by  collusion  is  to  be 
regarded  ^  pro  non  sententia,'  tleir  meaning 
fairly  taken  must  be,  tliat  such  a  sentence 
would  be  effectually  avoidable,  or  rather  dis- 
regarded every  where,  on  a  proper  proof  made 
of  the  fraud  by  which  it  was  obtained. 

I  am  aware  that  ilie^aso  of  Ma\  o  and  Brown 
was  quoted  by  the  aOvocates  on  the  other  side, 
u  ^  late  instaoce,  ia  which  the  present  judge 
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of  the  Prero^tire  Coart,  nr  George  Hty, 
whoee  decxees  will  always  bate  unreal  weight, 
was  of  opinion,  that  he  could  not  in  his  court 
receive  cTidence  of  a  sentence  having  been  ob- 
tained by  collusion  in  the  court  of  the  bishop 
of  London. 

The  case,  in  brief,  was  as  follows : 
One  Mrs.  Ailiher  died  intestate,  and  Nr. 
Brown,  as  her  husband,  obtained  the  admi- 
nistration of  her  effects.  Lady  Mayo  had 
proved  herself  to  be  the  daughter  of  Mrs.  Ail- 
■ler,  and  had  cited  Brown  to  bring  in  the  ad- 
ministration, and  shew  cause  why  it  should  not 
be  revoked,  as  nnfairly  obtained.  Brown  proved 
his  marriage  to  Mrs.  Ailmer  beyond  a  doubt ; 
but  lady  Mayo  then  alleged,  that  Brown  had 
been  married  to  one  Ellen  Cutts,  who  was  liv- 
ing at  the  time  of  the  fact  of  the  marriage  of 
Brown  with  Ailmer.  Brown  answered,  that 
Ellen  Cutts  did  once  make  pretensions  to  him ; 
bat  that  in  a  suit  of  jactitation,  brought  by  him 
against  her  in  the  court  of  the  bishop  of  London 
in  1732,  she  was  enjoined  silence  by  sentence ; 
and  he  was  pronounced  free  from  any  matri- 
monial connexion  with  her.  To  this  lady  Mayo 
replied  by  plea,  that  the  sentence  had  been  ob- 
lamed  by  collusion  between  Broirn  and  Cutts, 
and  desired  lo  be  suffered  to  prove  her  alle* 
gation. 

Manv  of  the  arguments  were  then  used 
which  nave  been  made  use  of  on  the  present 
occasion ;  hut  the  judge  did  not,  as  1  under- 
stand, reject  the  distinction  between  receiving 
evidence  m  favour  of  an  injured  person,  and 
being  able  to  annul  the  sentence,  and  absolutely 
deny  his  authority  to  admit  lady  Mayo's  alle- 
gation, but  only  appeared  to  make  choice  of 
3ie  method  of  stoppini;  the  cause  in  the  Pre- 
rogative Court  till  lady  Mayo  had  applied  to 
the  bishop  of  London's  court  for  relief:  and  in 
so  doing  he  laid  great  stress  on  the  nute  in  the 
margin  of  Strange*s  Keports,  page  981,  where 
it  is  said,  that  the  chief  justice  of  the  Common - 
Pleas,  in  the  case  of  Prudbam  and  Phillips, 
held  a  sentence  in  the  Ecclesiastical  Court  to 
be  conclusive,  and  would  not  receive  evidence 
of  fraud  or  coHusion  in  obtaining  it.  But  it  is 
evident  from  the  very  able  manuscript  note  of 
the  esse  of  Prudbam  and  Phillips  by  the  late 
Mr.  Ford,  whose  learning  and  accuracy  are  too 
well  known  to  stand  in  need  of  an^  encomium, 
that  the  only  reason  whv  chief  justice  Willes 
refused  to  suffer  Mrs.  Phillips  tp  relieve  herself 
by  giving  a  proof  of  collusion  in  the  bishop  of 
London's  court,  was,  because  Mrs.  Phillips 
herself  was  a  party  to  that  suit  in  the  Eccle- 
siastical Court :  so  that  in  truth  and  fact  the 
decree  made  in  the  Prerogative  Court  in  Mayo 
and  Brown,  appears  to  have  been  founded  more 
on  the  uncertain  authority  of  the  note  in  the 
margin  of  sir  John  Strange's  Reports,  than  on 
any  other  precedent. 

Now  if  a  suggestion  of  fraud  in  a  single  per- 
son, or  collusion  between  many,  affords  a  foun- 
dation for  a  court,  in  which  causes  of  property 
only  are  decided,  to  receive  evidence  that  such 
fraud  or  coUoaion  was  used  in  obtaining  a  sen- 


I  tence  in  another  conrt  which  has  jurisdictioii 
in  cases  of  propeity,  it  becomes  necessary,  i 
fortiori^  that  a  court,  held  for  the  punishmenl 
of  criminals,  should  admit  evidence  to  shew 
that  a  fraud  of  forgery  has  been'oommitted  id 
a  court  of  civil  jurisdiction:  and  there  m 
strong  instances  in  the  law  of  England  to  shew^ 
that  civil  judgments  have  been  re^rded  not 
cnly  as  of  no  weight  to  exculpate  m  criminal 
prosecutions,  but  on  the  contrary  as  aggrava- 
tions. 

The  case  of  Farr  iu  Kely  ng's  Reports  is  ons 
of  many  strongly  to  this  purpose. 

Richard  Farr,  having  an  intention  to  rob  thus 
^ouse  of  Mrs.  Stanier,  told  an  attorney  that 
Mrs.  Stanier  was  his  tenant,  and  lie  could  noC 
make  her  quit  his  house:  the  attorney  pro- 
ceeded reg[ularly  in  a  cause  of  ejectment ;  and 
one  Eleanor  Chadwiek,  an  accomplice  with 
Farr,  having  sworn  falsejy  that  she  had  served 
Stanier  with  a  copy  of  a  declaration,  judgment 
was  obtsined,  a  writ  isNue<l,  tlie  woman  was 
qected,  and  her  house  was  robbed  by  Farr  and 
Chadwiek,  who  had  got  legal  possession.  Farr 
and  Chadwiek  were  afterwards  indicted  at  the 
Old-Bsiley ;  and  on  proofs  given  of  the  facts, 
it  was  agreed  by  lord  chief  justice  Hyde,  air 
John  Kelyng,  and  Nr.  Justice  Wild,  that 
though  the  prisoners  made  use  of  ihe  law, 
and  the  officers  of  the  law,  yet  as  this  was 
done  *  in  fraudem  legis,'  the  course  they  had 
taken  was  so  far  from  excusing  the  robbery, 
that  it  heightened  the  offence  by  abubing  the 
law.     Kelyng's  Reports,  p.  43,  44. 

There  is  a  single  case  on  the  other  side,  the 
King  against  Vincent,  reported  in  Strange, 
481,  wMre  it  is  said,  that  Vincent  was  indicted 
for  forging  a  will  of  a  pemonal  estate,  and  tha^ 
the  forgery  was  proved  at  the  trial,  but  that 
Vincent  having  produced  the  probate,  it  was 
held  to  be  conclusive  in  support  of  the  will. 

This  opinion  is  said  to  have  been  given  in  the 
8th  year  of  George  1,  and  no  subsequent  case 
has  been  quoted  in  support  of  it ;  but  numbers 
of  other  cases  have  been  quoted  by  the  counsel 
against  the  lady  at  the  bar,  where  the  unfortu- 
nate prisoners  have  been  found  guilty  of  fbrgT 
ing  wills,  in  part  upon  the  same  evidence 
(namely,  the  probate)  on  which  the  very  for- 
tunate Mr.  Vincent  was  acquitted. 

Among  others  cited  from  the  State  T/ials  and 
Session- pa|>ers,  the  case  of  one  Stirling  has 
been  mentioned ;  and  a  stroosfer  to  shew  the 
absurdity  of  the  doctrine  held  in  the  King  and 
Vincent  could  not  well  be  imagined. — One  Mrs. 
Shutter,  being  known  to  have  money  in  the 
fundfl,  Stirling  forced  a  will  for  her.  He  gave 
considerable  legacies  to  ieveral,  but  to  himself 
he  gave  30/.  only  as  execuu»r ;  for  it  was  suffi- 
cient for  his  purpose  to  get  possession,  in  order 
to  make  her  whole  fortune  his  own.  He  ob- 
tained a  probate  from  the  Prerogative  Court, 
and  endeavoured  to  receive  her  stock  at  the 
Sonth-Sea- house,  but  wss  discovered  in  the 
attempt,  and  indicted  for  the  forgery.  The 
probate  was  produced  in  court,  and  according 
to  the  doctrine  in  the  King  and  Vincent,  the 
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iight  of  the  probate  should  have  inittntly  oc- 1  that  as  ihe  eocleflMitica)  judge  had  decreed  the 
easioned  the  acquittal  ef  Ihe  prisoner ;  for  marriiffe  to  be  void,  hit  jud^poeDt  sboidd  be 
tfmofrh  Mrs.  Shutter  herself  was  alive,  aod  a[H  credited,  although  the  partiet  were  proved  to 
peered  in  the  court,  yet  wituesses  must  have  I  have  been  of  the  age  of  oooarnt,  and  alibough 


Men  necenarily  proauced  to  prove  her  iden- 
tity; and  such  evidence,  according  to  the 
doctrine  iu  the  King  against  Vincent,  ought 
not  to  have  been  adroittetl  sgainit  the  probate, 
trhich  ought  to  have  lieen  conclusive.  The 
prisoner  however  was  coiivic'ieil. 

But  admUtinsT  for  a  roouieiit,  that  the  case  of 
the  King  and  Vincent  was  legally  delermiuod, 
it  does  nut  seem  to  apply  in  the  present  instance, 
unless  it  could  l>e  shewed,  that  the  prosecutor 
offered  to  give  evidence  of  collusion  in  ob- 
taining it,  and  was  not  permitteil  so  to  do ;  for 
it  was  said  by  one  of  the  civilians,  thai  the  pro- 
bate issued  in  that  case  by  a  decree  of  the  Ec- 
clesiastical Court,  and  not  in  common  form. 
If  it  did  so  issue,  it  is  to  be  presumed,  that  such 
decree  was  made  lieiween  parties  duly  adverse, 
till  the  contrary  is  made  to  appear ;  and  the 
contrary  was  not  attempted  to  be  proved.  Ami 
it  must  be  confessed,  if  the  p«irties  to  the  suit 
in  the  Prerogative  Court  were  truly  adv(>r8e, 
that  then  the  fraud  either  was  or  might  have 
been  in  proof  before  the  original  proper  court : 
and  ihis  might  have  afforded  some  colour  for 
uying,  the  man  shall  not  be  put  twice  upon 
his  trial  for  the  same  iiflTencp ;  though  such  an 
argument  could  only  have  hren  specious ;  for 
^len  the  question  in  a  court  of  civil  juris^diclion 
is,  will  or  no  will,  dcfd  or  no  deed,  and  a  for- 
gery is  delected,  the  person  who  committed 
that  forgery  must  be  iried  for  it  in  another 
cK>urt  and  by  another  proreeilintTi  or  he  will 
never  be  punished  as  the  law  of  England 
directs. 

It  may  be  here  proper  to  oljserve,  that  no 
one  case  has  hefni  mentioned  hy  Ihe  gentlemen 
on  the  other  side,  where,  in  any  court  of  civil 
or  criminal  jurisiliction,  a  proof  of  collusion  in 
Another  court  had  been  offered  by  a  proper 
person,  and  not  rrreiveil  or  rejected.*  The  ruse 
of  Hatfield  ami  llalKeld  iuthe  Ffouseof  L.onls, 
in  the  year  J7'-ir,  has  been  answered  by  ail  the 
counsel  who  ha\e  preceded  nu*,  hy  shewing 
that  eullusion  «%as  not  »i issue  in  ihat'case.  And 
in  the  cuKe  of  Kenn,  7  Coke,  so  murh  insisted 
on  by  doctor  Wynne,  there  is  no  mention  nor 
the  least  hint  gi^t-n  of  fraud,  covin,  or  collusion, 
fn  that  case,  Christopher  Kunn  hiul  issue 
Martha  by  Elizabeih  SStowell ;  lint  he  after- 
wards obtained  a  sentence  in  cause  of  nullity 
•f^inst  Elizalieth  Sloweil,  as  having  been  niar- 
ned  to  her  '  infra  nubiles  annus;'  und  the 
marriage  was  pronounced  void  in  an  Ecclesi- 
•atical  Court. 

Martha,  the  daofFbter  of  thnt  mar^iiicp,  jn 
ordvr  10  make  good  her  title  to  Iut  faili*  r*8 
estute,  was  atUTwanis  permittpd.  ar."  (i^olmhU 
thr  !i^h  some  mistake  or  hssfe  in  Ihe  rimir  of 
"Wards,  und  Mith<mt  henrin*;  eoiuisrl,  i-»  uivi* 
evidence  thai  Kenu  and  Ntouell  her  I'iititer  and 
mother  were  not  *  infra  nubile^,  hhm.in*  w  »en 
they  intermarrieil.  Hut  accoidui^  ?•»  I  irl 
Cukc*s  Ue^Hirt,  the  court  of  Wards  agreed, 


the  foundation  was  false  on  which  the  sen- 
tence iiad  been  grounded  ;  inasmuch  as  the 
court  of  Wards  nould  not  examine  into  the 
cause  or  reasons  of  the  sentence,  whether  true 
or  false. 

From  all  which  nothing  farther  is  to  be  col- 
lecteil,  than  that  a  sentence  in  the  Kcclesiss- 
tical  Court  is  to  have  full  credit  given  to  it  as 
long  as  it  sulmists  unre|iealed ;  and  that  it  is 
not  to  tie  overturned  in  the  same  court  where  it 
was  given,  or  by  any  other,  on  account  of  error 
and  mistake  in  law  or  fact ;  and  this  is  certain 
law :  but  it  is  to  lie  oUerved,  that  the  parties 
divorced  had  been  long  dead  before  the  suit  waa 
commenced,  and  that  there  is  not  the  remotest 
hint  or  suggestion  through  the  whole  case, 
that  the  Ecclesiastical  Court  had  been  deceived 
by  any  fraud  or  collusion  between  the  fwrties 
litigant. 

As  to  the  case  of  Prudham  and  i^hillips,  tlie  • 
counsel  for  the  lady  at  the  bar  were  certainly 
led  into  a  mistake  by  the  note  which  I  have 
already  mentionetl,  inserted  in  the  margin  of 
8irange*s  fteports,  patre  9()1,  and  were  not 
aware  of  the  note  in  3[r.  Ford*s  manuscript, 
which  is  of  undoubted  authority,  and  from 
which  it  apiiears  that  one  Mr.  IVudham,  as  n 
creditor,  brou&rht  an  action  of  debt  in  1737* 
against  the  well-known  .^Irs.  Teresia  Constantia 
Phillips. 

Mrs.  Phillips  gave  in  evidiiiice  her  marriage 
with  Mr.  Muilinan. 

Mr.  Prudham  pniduced  a  sentence  annulling 
that  marriajre,  in  a  causeuf  nullity,  on  account 
of  a  prior  marriage  with  one  Delafield  ;  and 
this  Mr.  PrU'Ibaurs  counsel  relied  upon  as  con- 
clusive evidence  of  the  nullity  of  the  marriage 
nith  Muilman  ; — and  so  it  was  agreed,  unless 
the  defendant  Philli|is  might  lie  admitted  to 
shew  fraud  in  obtaining  the  sentence,  and  so  to 
avoid  it,  as  juil:;ments  are  daily  avoided,  by  re- 
plications of  fraud. 

"  Resolve«l,  on  great  debate,  that  the  ecclesi- 
astical law  was  part  of  the  law  of  the  land,  and 
that  sentences  by  their  judges  were  in  matters 
of  spiritual  jurisdiction  of  equal  force  with 
judgments  in  courts  of  reeord  and  in  courts  of 
equity :  but  that  whatever  olijecliona  wotdil 
avoid  a  judgment,  the  same  w-onld  be  svifi- 
cient  to  overturn  a  aeiitrnce  in  the  8piritiitil 
Court,  but  none  other.  That  fraud  used  in  ob- 
taining judgments  was  a  deceit  on  the  Conrt,  - 
and  huriful  to  atrangers,  who,  as  they  eoirid 
not  come  in  to  reverse  or  set  aside  the  judg- 
ment, must  fif  necessity  be  admitted  to  aver  it 
«vas  fraudulent. 

'*  But  thai  Mrs.  Phillips  had  been  a  parly  in 
the  cause  m  lite  £crle»iaMical  Court,  "and 
whether  she  was  imposed  upon,  or  jcdncd  in 
dec  i*iving  t!ie  Ecclesiastical  Court,  this  is  not  A 
time  or  plaee  for  her  to  redress  herself.'* 

Now.  although  Mrs  Pkiillips  was  not  in  this 
case  allowed  to  allege,  tb«t  the  foit  in  the 
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Ecdeiinticil  Conrt  amulKn^  bet  imrrinre 
was  eollanfc,  yet  the  reaaoD  oo  irfaieh  tbc 
Conit  refased  to  allow  her  m  to  do,  oanely,  bcr 
having^  beeo  a  |Mifty  to  the  coliutive  suit, 
amouBta  to  a  foil  proof,  whra  joined  with  the 
other  doctrine  laid  down  by  the  Coort  and  re- 
lated in  the  case,  that  any  person  not  ha? inif 
been  a  party  would  at  all  times  be  permitted  in 
a  court  of  common  law  or  equity  to  allege 
fraud  or  collusion  to  have  been  practised  to  his 
injury  in  an  ecclesiastical  court 

On  the  whole  therefore  it  apuenrs  beyond  a 
doubt,  from  the  instances  which  hate  been 
ipfen,  that  in  ci? il  cases  a  stranger  is  admitted 
in  one  court  to  allege  and  prove  in  his  defence 
that  a  sentence  to  his  prejudice  has  been  pro- 
nounced in  another  court  by  means  of  fraud 
and  collusion;  and  that  a  prosecutor  in  a 
criminal  prosecution  is  constantly  permitted  to 
do  the  same. 

Taking  it  then  for  granted,  that  this  in  ge- 
neral must  be  conceded,  it  only  remains  to  en- 
quire, why  evidence,  if  necetsary,  should  not 
be  admitted  to  destroy  the  force  of  the  sen- 
tence in  the  iiresent  case,  in  favour  of  the  ctowd 
and  of  the  public,  who  were  not  parties  to  the 
jactilatiort  suit  between  BIr.  Hervey  and  the 
lady  at  the  bar,  and  yet  are  interested,  if  it  is  a 
c*rime  to  marry  a  second  husband  whilst  the 
first  is  living ;  or,  in  other  terms,  to  enquire 
why  a  sentence  of  jactitation  of  all  sentences 
ahould  be  so  highly  distinguished  on  accoimt  of 
its  worth  and  stability*,  as  to  be  held  forth  as 
an  exception  to  the  general  rule,  and  as  the 
only  species  of  sentence  which  ought  to  be  so 
favoured  and  honoured  by  being  regarded  as 
GonHusive. 

That  the  proceedings  in  the  Ecdesiastioal  • 
Court  are  often  rather  of  longer  duration  than 
could  be  wished,  is  not  to  be  denied ;  and  that 
this  principally  arises  from  the  number  of  pos- 
sible ajipeals  under  particular  circumstances 
from  the  first  hearing  of  a  cause  to  wlp^t  in 
general  cases  may  be  termed  the  last,  it  equally 
true. 

When  a  sentence  [for  example]  given  in  a 
cause  of  jactitation,  hi  which  marriage  was  at 
issue,  has  passe<l  through  all  the  stages  of  ap- 
peal, the  cause  is  stiH  liable  to'be  opened  de 
note  in  favour  of  matrimony,  as  if  nothing  had 
been  done.  Was  this  possibhs  prolixity  of  pro- 
ceeding, and  were  these  oppi»rt unities  of  ap- 
peafiiig,  an  impediment  and  safeguard  asrainst 
collusion  (as  one  of  the  doctors  ban  s^ravely  al 
leged  them  to  be)  I  do  not  deny  that  a  cnnse 
of  jactitation  must  of  all  causes  stand  fairest  to 
be  the  roost  immaculate  and  most  free  from 
fhe  stain  of  fraud.  But,  when  Jt  answers  the 
purpose  of  parties  to  collode,  is  it  to  be  pre- 
sumed that  those,  who  couM  begin  a  cause  col- 
lusively,  would  scrnple  to  carry  it  on  from  one 
court  to  another,  till  they  came  to  the  end  of 
their  journey,  if  it  was  necessary  so  to  ilo  to 
obtain  their  end?  The  truth  however  is.  that 
several  appeals  are  not  abwhiiely  necessary ; 
and  that,  when  there  is  collusion  in  a  cause, 
liiere'b  either  no  appeal,  or  an  eetciiiiUe  one 


only,  which  is  dwais  subducted  within  n  con- 
venient tibe ;  and  the  gentlemen  best  know, 
whether  an  appeal  from  the  sentence  relkd  on 
in  the  present  case  was  snbdncted  or  not  A 
sentence  in  jactitation  pronounced  in  disfavour 
of  matrimony  is  defined  to  be  transitory,  and 
not  final ;  and  tliis  deHuitiun  seems  to  befonnd- 
ed,  as  abiinHlities  sometimes  are,  on  a  tenet  of 
religion.  The  religioh  I  mean  is  that,  which 
after  having  been  received  in  this  kingdom  for 
a  long  series  of  years,  was  afterwards  and  now 
is  with  reason  protested  against  In  this  re- 
ligion it  is  maintained,  among  other  condemned 
doctrines,  that  marriage  is  a  sacrament,  and 
not  to  be  dissolved:  and  although  it  nearly 
amounts  to  a  certainly,  that  the  riles  of  inaln- 
monv  are  not  now  quite  so  strictly  regarded  in 
England  as  tliey  have  been  hcretofure,  and  that 
his  majesty's  sutgects  of  almost  t^^ry  descrip* 
tion,  JTQittk  the  lowest  to  the  bigliest,  have 
shewed  an  ntter  abhorrence  of  thin  doctrine  of 
the  diurch  of  Rome ;  yet  it  is  noi  to  be  won- 
dered at,  that  the  ancient  canooisia,  who  werci 
to  a  man  of  the  religion  J  have  iust  mentioned, 
and  had  the  iVaming  of  the  code  ecclesiastical, 
should  so  fabricate  or  bt'nd  the  law,  as  to  ren- 
der it  the  support  «f  marriage  by  every  possi- 
ble method,  and  i»b<uild  lay  it  down  as  a  maxiip, 
that  a  sentence  in  a  marriage  cause  shouki 
nerer,  in  their  language,  |>aas  iuio  remjudi' 
catam,  or  become  a  final  judgment,  but  bo 
eternally  niien  and  liable  to  revision  and  revcfw 
sal,  notwithstanding  it  may  have  been  esta- 
blished by  ap(»eal  upon  appeal,  and  even  bv  the 
judges  of  the  common  law  ia  a  court  of  Dele- 
gates under  the  king's  apecial  commission,  and 
afterwards  by  the  lord-chancellor,  who  mav 
have  refused  a  co  nmusion  of  review.  Churke's 
Praxis,  title  fi05. 

To  render  the  privilege  of  a  jactitation  cause, 
in  which  the  proof  of  marriage  lias  been  at- 
tempted but  not  perfected  still  more  extensive, 
the  general  safeguard  against  |irrjury  has  been 
entirely  taken  away  in  tliis  species  of  suit ;  for 
the  pnl^lieation  of  the  depositions  is  no' obstacle 
to  fresh  examinations,  and  new  witnesses  may 
continually  beaduiittnl  in  Ikvonr  of  matrimony, 
even  after* the  former  (iepositmns  have  lieen  in^ 
sperted,  and  without  any  proof  made  that  sudi 
witnesses  are  lately  come  to  the  knowledge  of 
the  produ<!er ;  winch  is  a  proof  expected  and 
required  in  all  otiier  causes  whatever,  and  a 
rnl«*  never  departed  from. 

CL^rke.  in  his  hook  of  Practice,  is  express  to 
this  puriiose,  and  uses  the  following  words: 
**  li<*et  (rencraliter  non  admittuntur  testes  post 
pnblicatiimem,  admittuntur  tamen  in  causA 
matrimonial i  sine  juramento,  quod  testes  no- 
viter  ad  noiitiam  pervenerunt.''  Tit.  205.  It 
is  allowed  too  in  this  sjieciea  of  cause,  that  not 
only  the  party  silenced, Init  that  any  other  per- 
son, interested  to  establish  the  matrimony,  may 
take  up  the  cause  iu  the  state  in  which  it  was 
left  in  the  same  court,  and  proceed,  as  I  appre- 
hend, in  another  court,  and  iovocate  or  illate 
the  proceedings. 

The  <  pars  citala,'  ^r  defendant,  is  also  at 
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Kberty  to  ^  into  uiother  court  in  a  new  mn- 
trimonial  cause ;  as  for  example,  in  a  cause  of 
restitution  of  conjugfal  rights:  *'  Itcere  parti  ci- 

*  tatsB  aut  in  eodem  juclicio,  ant  coram  alio  ju- 

*  dice  (non  obstante  qood  citalio  emanaTit  in 

*  caus&  jactitationift)  contra  Aciorem  institiiere 

*  causammatriroonialem.'  SeeClarke^sPnxis, 
tit.  195.  905. 

This  amiiulatory,  indeterminate,  state  of  a 
aentence  in  jaciiution  must  certainly,  in  the 
apprehension  of  any  man  not  a  lawyer,  be  a 
very  improper  circumstance  tA  be  ur^ed  in  or- 
der* to  render  this  species  of  sentence  {pTen  in 
one  cause  an  absolute  liar  to  proceedioif  to  jurij;- 
metit  in  another  cause  of  a  civil  nature,  ami 
more  particularly  to  make  it  a  bar  in  a  caiine 
of  a  criminal  nature  in  another  kind  of  juris- 
diction. Takinf^  thingn  therefore  as  they  are, 
and  having'  proved  tiie  lair  respecting  this  ex- 
inordinary  species  of  sentence  from  the  books 
of  practice  which  describe  it.  can  any  good 
reason  be  assigned  why  such  a  sentence  should 
be  conclusive  in  the  present  case,  and  should 
not  be  revised  and  revoked,  if  occasion  should 
require  it,  in  the  high  court  before  which  we 
DOW  are? 

This  sentence  never  passes  into  a  rem  judi- 
catam^  or  final  judgment — it  is  subject  to  be 
revised  in  any  other  court,  having  jurisdiction, 
than  that  in  which  it  was  first  given.    The  act 
of  James  1,  by  which  the  marrying  of  a  second 
husband  or  second  wife,  whilst  the  first  is  liv- 
ing, is  made  felony,  has,  by  creatinir  the  felony, 
plainly  transferred  that  branch  of  the  ecclesias- 
tical jurisdiction,  which  before  puniiihed  poly- 
gamy, to   those  courts  where  criminals  are 
tried ;  and  to  remove  even  the  appearance  of 
any  difficulty  which  might  have  arisen  on  tlie 
right  of  the  prosecutor  to  offer  the  sentence, 
the  counsel  for  the  lady  have  themselves  de-  | 
sired  leave  on  her  part  to  bring  it  before  the 
court,  and  have  actually  introduced  it :  can  it 
therefore  be  possible  that  this  high  court  should 
not  think  themselves  authorisBed   by  a  com- 
plete jurisdiction  in  every  respect,  spiritual  as 
well  as  temporal,  to  give  the  prosecutor,  on 
the  part  of  the  crown  and  of  the  public,  the 
liberty,  under  all  the  circumstances  of  this 
.case,  of  offering  a  proof  of  the  nullity  of  the 
aentence,  by  pointing  out  from  the  proceedings 
themselves,  if  necessity  should  require  it,  the 
marks  of  fraud  with  which  they  abound ;  or, 
what  is  rather  to  be  expected,  to  give  the  pro- 
secutor the  liberty  of  adducing  evidence  in  a 
more  direct  manner,  both    oral  and  instru- 
mental, to  prove  the  marriage  of  the  lady  at 
the  bar  with  iMr.  Hervey,  the  present  eari  of 
Bristol ;  by  which  the  collusive  proceedinga 
before  the  Ecclesiastical  Court,  and  the  truth 
of  the  principal  accusation,  will  at  one  and  the 
same  lime  be  plainly  demonstrated  ? 

Lord  President  of  the  CmnciL  My  lords,  I 
move  your  lordships  to  adjourn  to  the  Cham- 
ber of  Parliament. — Lordi,  Ay,  ay. 

Jjord  High  Stevard.  This  House  ia  adjourn- 
^  to  the  Chamber  of  PaHiament. 


\  The  Lards  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  same  order  they  came 
down ;  and  the  House,  being  thus  resumeil. 
resolved  to  proceed  further  in  the  Trial  of  Kli- 
xabeth  doeheas  dowager  of  Kingston,  in  West- 
roinster-hally  oo  Friday  next,  at  teo  o*Gk>ck  in 
the  noraing. 

The  Third  Day. 

Friday^  April  19. 

The  f  jonis  and  others  came  from  the  Cliain- 
ber  of  Parliament  in  the  same  order  as  on 
j  Tuesday  ;  and  the  Peers  being  seated,  and  the 
Lord  ingh  Steward  in  his  chair, 

Lord  High  Steward,  My  lords,  the  House  is 
resumed.  Is  it  your  lordships*  phsasure  the 
judges  may  be  covered  ?— L(ird!i.  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  procla- 
mation for  silence ;  and  the  duchess  of  King- 
ston was  conducted  to  the  bar. 

L,  H.  S,  Mr.  Wallace,  yon  may  proceed 
with  your  reply. 

BIr.  Waliace.  My  lords^'I  most  bespeak  3'our 
lordships*  indulgence  to  examine  and  discuss 
the  great  variety  of  arguments  and  considera- 
tions, which  the  counsel  on  the  part  of  the 
prosecution  have  thought  proper  to  enter  into, 
and  submit  to  your  lordships.  I  ought  in  the 
first  iilaee  to  take  some  notice  of  the  charge  of 
novelty  imputed  to  myvelf,  and  tliose  who  as- 
sist me,  in  the  attempt  to  introduce  the  sen- 
tence of  the  Ecglcsiastical  Court,  before  the 
cause  has  been  0|)ened,  or  the  evidence  on  the 
part  of  the  prosecution  stated  to  your  lordships. 

Jt  might  perhaps  be  thought  a  sufficient 
answer  to  observe,  that  no  indictment  evf  r  yet 
has  been  preferred  on  this  statute,  where  the 
Ecclesiastical  Court  had  given  a  sentence  upon 
thevpibject.  The  prosecutor  of  this  indictment 
has  luid  the  boldness  to  set  at  defiance  the  pro- 
ceedings in  the  Bcclesiastical  Court ;  and,  in 
direct  opposition  to  a  sentence  pronounced 
there,  to  prefer  in  a  court  of  criminal  jurisdio- 
tion  a  charge  of  felony  ;  for  although  criminal 
prosecutions  are  and  must  be  in  the  name  of 
the  crown,  yet  in  both  cases  they  are  carried 
on  by  private  individuals ;  and  your  lordsbi|« 
particularly  know,  in  the  present  case,  there  is 
a  private  prosecutor,  and  one  who  mig^t  have 
applied  on  the  score  of  interest  to  the  Eccle* 
siastical  Court,  to  have  had  that  sentence  re* 
examineil. 

With  respect  to  the  novelty  of  the  proceed* 
ings,  the  counsel  for  the  nobie  lady  at  the  bar 
would  have  found  themselves  standing  much 
in  need  of  your  lordships'  pardon,  if  they  bad 
not  interposed  the  sentence  at  the  time  it  was 
offered.  If  they  had  permitted  a  cause  of  this 
kind  to  have  proceeded  into  evidence,  (which, 
from  the  accounts  we  have  heard,  ia  to  be  laid 
Iwfore  the  Court  by  a  number  of  witnesses, 
and  of  course  must  have  taken  up  your  lord* 
ships  many  days  in  the  examination),  and  altar 
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all,  the  w^teDce  had  been  produced  and  at- 
tended with  the  effect  which  we  hope  it  will 
hi?e,  what  would  have  been  the  aituation  of 
inyunsel,  who  bad  suffered  so  much  of  your 
lordships*  time  to  hate  been  n)is>ipent  in  the 
ezaroination  of  parole  eridence  to  facts  which 
could  tiot  be  admitted  against  the  decision  of- 
fered to  your  lordships  P 

But  in  truth  it  Is  not  new  in  practice :  the 
case  alluded  to  is  not  only,  as  it  had  been  term- 
ed, a  colour,  but  a  justification  fur  what  has 
been  done.  It  is  true,  it  was  an  ejectment, 
which  the  gentlemen  have  properly  called  a 
fictitious  proceeding.  It  was  for  that  reason 
the  sentence  was  not  interposed,  till  the  e? i- 
dence  was  opened ;  for  till  then  the  defendant 
is  ignorant  in  what  manner  the  plaintiff  intends 
to  make  out  his  claim:  but  as  soon  as  it  was 
stated,  that  he  derived  through  a  marriage, 
which  had  been  examined  and  decided  in  the 
Ecclesiastical  Court,  the  counsel  immediately, 
without  suffering  evidence  to  be  given,  inter- 
posed the  sentence.  In  this  case  there  is  no 
occasion  to  wait  for  the  opening  of  counsel ; 
for  upon  the  face  of  the  indictment  the  sup- 
posed marriage  with  Mr.  Herve^  is  stated  as 
the  gronnd  ofthe  offence:  the  crime  in  the  in- 
dictment chargeil  is  a  marriage  with  his  grace 
the  duke  of  Kingston,  during  the  life  of  Mr. 
Ilervey,  to  whom  the  noble  prisoner  at  the  bar 
is  alleged  to  have  been  before  married ;  and 
consequently  upon  the  validity  of  that  marriage 
the  question  depends.  The  marriage  with  the 
dnkeof  Kingston  was  notorious  in  the  face  of 
the  church,  under  the  sanction  of  a  licence 
from  the  archbishop  of  Canterbury,  and  in  the 
presence  of  many  witnesses.  Tbe  supposed 
marriage  with  Air.  Uervey  was  the  sole  ques- 
tion io  the  Ecclesiastical  Court :  that  court  has 
decided  against  it ;  and  as  long  as  that  sentence 
'remains  in  force,  the  relation  of  the  parties  as 
bu&banil  and  wife  is  at  least  suspended,  if  not 
absolutely  gone. 

Tiie  practice  every  day,  where  one  is  in  pos- 
session under  a  fine,  and  no  claim  has  been 
made  for  five  years,  is  to  interpose  it  imme- 
diately. I  ventured  to  do  it  not  long  ago  in 
the  court  of  King's  bench  at  a  trial  at  bar  where 
the  claimant  came  out  of  Wales  with  as  long 
a  pedi«^ree  as  that  country  could  furnish.  When  j 
1  heard  it  stated,  and  understanding  that  a  g^at 
number  of  witnesses  must  be  called  to  supfiort  ! 
it,  I  offered  the  tine  to  the  court,  Kietbre  a  wit- 
ness was  called ;  which  instantly  put  an  eud 
to  the  cause.  I  did  not  by  that  incur  any  cen- 
sure from  the  court,  or  biame  from  the  coun- 
sel. I  thought  myself  calleil  upon  in  duty  to 
inform  the  court  of  it ;  and  a  cause,  which 
would  have  lasted  three  or  four  days,  was  ended 
in  less  than  ten  minutes. 

I  trust,  a  conduct  desigpied  to  prevent  your 
time  being  mis-spent  upon  a  fruitless  enquiry, 
(for  whatever  ahoold  be  the  result,  yet  this  sen- 
tence, if  it  has  the  effect  we  contend  for,  must 
render  it  totally  nugatory  and  immaterial)  will 
not  be  the  sulgect  of  your  lordships*  animad  • 
feriion. 

O 


Enough,  I  hope,  has  been  said  in  defence  of 
the  attempt  against  the  charge  of  novelty  ; 
but  an  observation  was  mafle,  to  create  a  pre- 
judice against  tbe  case  of  the  noUe  lady  at  the 
bar,  from  the  conduct  of  her*  counsel  in  this 
stage  of  the  proceedings  to  prevent  an  exaini' 
nation  of  witnesses,  as  a  proof  of  their  opinloa 
upon  the  merits  of  tlie  cause.  God  iorbid  that 
any  impression  should  be  made  against  the 
noble  prisoner  at  the  bar  from  tlie  conduct  of 
her  counsel !  Your  lordshipo  kb^ivv  that  in  tne 
forms  of  proceeding  she  must  throw  herself 
upon  her  counsd^  fnd  submit  to  their  maifage- 
ment ;  and  no  fluiiake  of  theirs  will,  I  trust, 
ever  turn  to  her  prejudice.)  1  feel  a  happincsi 
in  speaking  to  a  court  incapable  of  receivia|^ 
impressions  from  an  insinuation  of  that  kind. 

Aa  observation  was  made  upon  the  form  of 
the  sentence,  which  seemed  to  strike  many  of 
your  lordahips,  that  as  far  as  it  appeared  to  the 
Ecclesiastical  Court,  tlie  parties  were  free  fioni 
all  matrimonial  contracts  and  espousals;  D«t 
poiiitively  that  they  were  so ;  and  therefore  as 
far  as  the  evidence  went  in  that  court,  and  no 
farther,  ought  the  sentence  to  be  regarded. 
Your  lonlsbins  have  heard  from  thooe  that 
practise  in  the  courts  of  ecclesiasticwl  law, 
from  the  counsel  on  both  aides  of  that  descrip- 
tion, tliat  it  is  the  constant  uniform  method  of 
drawing  up  sentences  in  causes  of  this  kind ; 
that  ii  is  a  sentence  of  validity  ;  that  it  is  con- 
aidered  by  them  as  such  ;  but  that  it  is  open  to 
further  proceedings  in  that  court ;  that  it  falls 
within  the  maxim  which  was  cited  to  your 
lordshi|is  upon  the  other  side,  which  is  not  de- 
nied here,  but  admitted,  nay  mentioned  in  the 
very  opening  of  this  business,  that  '  sententia 
contra  matrimonium  nanauam  transit  in  rem 
jndicatam  ;'  thia  sentence,  bang  ag^ainst  a  mar- 
riage, never  passes  into  a  definitive  judgment  of 
that  court:  but  does  it  follow,  because  it  is 
open  to  further  examination,  because  other 
suits  may  he  instituted  which  may  contradict 
this  sentence,  that  whilst  it  remains  unim- 
peached,  till  other  suits  are  instituted,  and  till  a 
different  judgment  is  given,  that  the  sentence 
has  no  effect ;  that  it  is  the  words  of  the  judge, 
without  having  any  sort  of  consequence  at- 
tending them  ? 

My  lords,  it  is  too  ridiculous  to  suppose  a 
suit  infitituted  in  the  Eoclcniiaslical  Court,  where 
the  prosocutor  uf  the  suit  (or  the  promoter,  in 
thr  languas:e  of  that  court)  has  obtainetl  the 
sentence  ofthe  <  ouil  in  his  favour,  that  it  means 
nothing  at  all ;  that  it  is  mere  waste  paper; 
that  he  might  as  well  never  have  commenced 
the  suit.  Is  it  possible,  in  a  country  where 
the  least  idea  of  justice  prevails,  that  this  should 
be  the  case  ?  On  the  contrary,  tlie  sentence  of 
every  court  of  competent  jurisdiction  has  been 
considered  in  the  same,  and  every  other  court 
where  it  has  become  the  subject  of  debate,  till 
impeached,  set  aside,-  reversed,  or  repealed  by 
the  court  that  gave  tlie  sentence,  or  by  the  au- 
thority of  a  court  of  appellant  jurisdiction,  to  be 
conclusive. 

Your  lordahips  have  heard  from  the  doctors 
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••f  iIm  eivH  law  the  «&«ol  ol'  •  Mnlenoe  io  a  suit 

of  jadilatbn  of  marriage.    1  look  the  librrty  of 

.-tttatiag  uTVoor  lonbhipa  nanv  cases  refernii|r» 

iHiare  the  1|ame  doclrine  baJ  been  adopted  by 

tiM  iiiIgM  of  the  comraoD  law,  and  cooatantly 

-..flgMiS  Hpeo  withoat  an  cxoeptiou.    The  pro- 

liotadiag  is  not,  as  has  been  oonlendeU,  io  the 

Agtwra  of  Ml  action  for  words  or  of  slander ;  it 

haa  aver  bean  instil uled  upon  some  serious 

daim  af  oMtriage,  which  ciUls  upon  the  party 

tbr  an  eznbioalion. 

Would  it  be  no  objeqjjpyitith  a  lady  to  a 
gentleman  payini;  his  aAflaes  to  her,  tliat 
MNnebody  claimed  a  marn^rwith  liini  ?  I  be- 
'Keve,  my  lords,  il  would  b\  least  create  a  pause 
in  the  treaty ,  if  it  did  not  abbolutfly  put  an  end 
to-  it«  He  certainly  would  be  called  u|Mni  by 
the  lady  or  her  frienda  to  aatisfv  them,  that  there 
did  not  exist  a  growid  far  sucli  report.  There 
■M  no  h;gal  caurse  to  be  takeu,  out  by  com- 
iHSBciniir  a  MUt  of  jactilatkin  in  the  Ecclesias- 
•Sical  Cavrt.  The  nraceedinjif  calls  in  form 
■■on  the  party  who  has  made  the  claim  to  jus- 
tify it.  If  a  inarriapre  be  insisted  on,  the  jiar- 
lisB  instantly  chaofre  aituations  ;  the  defendant 
becomes  the  plaintiff  or  actor,  and  the  original 
plaintiff  becomes  the  defendsnt,  and  is  called 
npon  to  answer  tliat  claim  made  an  the  ficcle- 
aiastical  Court  of  marriage,  not  only  to  answer 
it  in  form,  but  upon  oath :  the  original  plaintiff 
is  obliged  on  oath  to  declare,  whether  the  alle- 
gations of  the  psi|iy  respecting  the  marriage 
are  true  or  false.  The  proofs  are  first  made  hy 
the  |iarty  insialing  upon  the  marriage;  and 
the  judge  gives  sentence  upon  them.    The  suit 

-  in  troth  becomps,  and  is  admitted  by  the 
learned  doctor  on  the  other  side  to  be,  to  all  in- 

•  tents  and  jwrpoaes, a mstrinional  cause;  and 
the  judgment  is  upon  the  validity  and  lawful- 
ness of  the  msrriage.  In  that  light  the  pro- 
ceeding in  the  ecclesisslical  courts  has  erer 
been  received  and  treated. 

But  suppose  the  sentence  hts  been  received 
and  conmdered  as  vonclusire  evidence,  it  is 
contended  by  the  counsel  for  the  prosecution  to 

-  he  only  in  panicular  caries,  namely,  where  the 
|icrsoii  aj^ainbt  whom  the  sentence  has  been 

K'ven,  or  ooe  deriving  uader  such  person,  has 
en  a  party  in  the  suit,  in  whi<Ui  the  sentence 
baa  been  offered  in  evidence ;  which  is  not  the 
present  esse,  as  the  crowu  was  no  liarty  to  the 
auit  in  the  Ecclesiastical  Court. 

Tlie  di8tiiicti«>n  may  be  thought  ingenious 
and  plausible ;  but  there  is  no  foundation  in  law 
to  supiwrt  if.  In  the  great  nunober  of  autho- 
rities cited  to  your  lonUhips,  there  is  not  the 
least  hint  of  such  a  distinction :  tie  rule  is  laid 
down  in  the  roust  general  terms,  and  without 
an  exception,  in  the  esse  of  Hatfield  and  Hat- 
ield  before  the  House  of  Lords.  The  person 
against  whom  the  sentence  was  given  in  evi- 
dence, was  not  a  party,  nor  claimed  under  any 
party,  to  the  suit  in  liydKfclesiastical  Court. 

No  notice  was  takeif^mauotlier  case  which 
1  mentioned  to  your  lordni|i8,  where  the  per- 
son against  whom  the  sentence  was  given  in 
•videoce  was  no  party  to  the  proceedion  ii  the 


Ecdeaiaatical  Court.  It  was  an  action  against 
Nr.  Thomas  Uervey  for  a  debt  contracted  by 
his  wife.  Mr.  Hervey  had  a  judgment  in  that 
suit  against  bin :  but  in  a  suMcquent  suit, 
after  a  proceediiii;  had  in  the  Ecelesiaatical 
Court,  in  which  it  was  declared  that  «lr.  Her- 
vey,  aa  far  as  sppeared  to  the  court,  was  free 
fi-oiu  all  inatriiiionial  contracts  (just  as  it  is  in 
the  present  caw*)  the  sentem^  was  received  as 
conclusive  evidence  upon  tlie  fact  of  the  mar- 
riage, and  detieated  the  plaintiff. 

I  am  not  contending  that  sudi  sentences  are 
to  he  used  as  instruments  of  frauds  upon  credi- 
tors. No ;  if  there  is  no  real  marriage,  but  a 
man  bolda  out  to  the  world  a  woman  for  bis 
wife,  and  she  gets  a  credit  u|Min  that  score,  be 
shall  never  be  nei'mitted  to  say  tliey  are  not 
married :  yet  wnere  the  persons  live  separate, 
where  no  act  of  his  gives  a  countenance  to  the 
demand,  there  a  crnlitor  trusts  the  wife  upon 
the  pfround  of  a  legal  marriage ;  there  the  £c- 
desiastical  Court  deciding  upon  the  marriagv 
is  conclusive  evidence.  That  case  was  ac- 
qnieaced  in ;  no  application  was  made  m  the 
court ;  and  I  believe  all  that  heard  it  approved 
ofthedeciaion. 

A  learned  friend  of  mine  on  the  other  side, 
aAer  be  had  as  1  thought  closed  hia  argument 
and  aat  down,  rose  again  to  mention  a  case  to 
your  lordships  of  Crulcliley  and  Robins. 

It  must  have  struck  him  that  it  would  appear 
a  little  extraordinary,  after  so  full  a  discus- 
sion, no  case  had  been  cited  to  your  lordships 
to  warrant  or  give  a  colour  to  the  distinction 
attempted. 

That  case,  when  stated,  and  the  reasons 
given  by  the  Court  whicti  pronounced  the 
judgment  considered,  will  appear  not  to  have 
the  least  application  to  the  preseut.  It  was  a 
claim  of  dower  by  Airs.  UoImiis  upon  the  estate 
of  Mr.  Robins  deceased,  in  Staffordshire.  The 
defendant  in  that  case,  tlie  heir  of  Mr.  Robins, 
pleaded  to  that  claim,  that  fshe  never  was  law- 
fully married  to  Mr.  Robins.  The  only  legal 
mode  of  trying  that  fact  is  hy  a  certificate  from 
the  bishop  of  the  diocese :  the  pleading  be- 
tween the  parties  is  brought  to  an  issue;  it 
is  the  office  of  the  Court  to  direct  a  writ  to 
the  bishop  to  certify  whether  there  was  a 
marriage  or  nut ;  and  upon  the  certificate  the 
judgment  is  given.  lustead  of  suffering  the 
Court  to  issue  a  writ  to  the  bishop,  Mrs.  Robins 
replied  to  that  plea  a  sentence  in  tlie  Ecclesiaa- 
tioal  Court,  in  a  suit  wherein  she  was  by  the 
judgment  of  that  court  pronounced  tlie  wife  of 
Mr.  Robins ;  tlie  defendant  put  in  a  demurrer, 
insisting  the  replication  was  not  admissible: 
and  that  was  the  question  before  the  court  of 
Common  Pleas. 

Did  the  court  of  Commao  Pleas  decide,  tliat 
aadi  a  aentence  ia  ixM  evidence?  No:  the 
court  of  Common  Pleas  determined,  that  by 
law  they  ooukl  receive  no  other  evidence  of  the 
fact  tbaa  the  bishop's  certificate ;  it  waa  the 
sole  proof  which  tbe  law  in  that  particnlar 
case  hss  r^nircd  for  the  decision  of  tbe  cause, 
and  they  could  out  depart  from  it.    But  they 
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went  faribfr  itt  thtt  ctwe:  they  lold  Mrs. 
Uubios  thit  the  teoteDce,  thooffli  it  could  not 
lie  reocif ed  there,  roi^fbt  be  laid  before  the 
Intbopy  who  WIS  to  certify  to  them  tlie  mar- 
ria^.  That  is  the  langua|(e  of  the  court  of 
Common  Pleas  upon  the  case :  the  bishop 
must  certiff  the  asarriage ;  the  sentence  must 
be  laid  before  him,  and  not  before  this  Court. 
Did  the  court  of  Common  Pleas  decide,  as  con- 
tended, that  it  was  no  evidence?  No  such 
tbiu^  is  to  bo  found  in  the  case.  All  the  Court 
did,  or  nneant  to  do,  was  to  inform  the  plaintiflT, 
that  she  had  mistaken  the  time  and  place  to 
make  nee  of  that  erideooe ;  that  the  law  had  in 
that  case  appointed  a  certain  specific  proof  to 
be  ijriveo  to  the  Court,  and  they  could  receif  e 
no  other :  the  bishop,  who  was  to  examine  into 
the  matter,  might  or  might  not  be  concluded 
by  the  sentence ;  the  Court  must  be  determined 
by  his  certificate. 

My  lonis,  if  the  bishop  had  rejected  the  ten- 
tence,  he  would  have  done  what  no  bishop  ever 
did  before ;  yet  the  Court  must  be  condnded  by 
his  certificate;  tbey  could  not  examine  into 
the  proofii :  nay,  if  the  bishop  by  fraud  had 
certified  a  marriage,  tbe  Court  would  have 
been  concluded.  80  much  for  that  case  which 
has  been  cited  ;  and  which  it  the  only  case  the 
industry  of  the  gentlemen  on  the  other  side 
could  produce  upon  this  part  of  the  argument. 

Your  lordships  have  been  told,  that  by  tlie 
general  rules  of  evidence  in  civil  cases,  no  sen- 
tence or  judgment  can  be  received,  unless  in  a 
cause 'between  the  same  parties,  or  who  derire 
under  them.  The  candour  of  the  gentlemen 
on  the  other  side  has  admitted  two  exceptions 
to  the  rule:  first,  sentences  or  judgments 
where  the  proceeding  is  in  rem ;  and  seeondly, 
in  causes  where  the  Court  has  exclusive  ju- 
risdiction. 

I  will  not  stale  to  your  lordships  other  ex- 
ceptions to  the  rule ;  the  two  admitted  aresuffi- 
dent ;  the  present  case  falls  within  both  excep- 
tions, though  either  would  be  enongh. 

In  the  first  place,  it  is  a  proceeding  in  rem  ; 
marriage  or  no  marriage  is  the  point  to  he  (\t- 
termined.  ft  does  not  come  collateraily  or 
incidentally,  but  directly,  in  quf  stion ;  and  the 
dedsion  of  which  was  the  sole  object  of  the 
suit. 

In  the  next  place  it  is  a  sentence  of  a  court 
having  exclusive  jurisdiction  upon  the  sub- 
ject. It  is  admitted  that  the  Ecclesiastical 
Courts  have  exclusive  jurisdictions  in  probates 
of  wills,  in  all  testamentary  disputes  respecting 
personal  estates ;  and  having  decided  the  ques- 
tion, whether  right  or  wrong,  upon  true  or 
upon  false  grounds,  it  is  not  competent  to  anv 
other  court,  unless  in  a  legal  way  by  appeal, 
to  enter  into  the  matter ;  (mt  faith  and  credit  is 
to  be  pven  to  the  decision  of  the  Ecclesiastical 
Court.  It  is  also  admitted,  that,  till  tbe  statute 
upon  which  the  present  indictment  is  founded, 
the  EcclesiastKal  Courts  had  the  sole  and  ex- 
dosive  jurisdiction  in  matrimonial  causes. 

But  it  is  contended,  that  a  concurrent  juris- 
diction is  given  by  this  act  to  ths  king's  tem- 


poral  courts :  where  is  the  ground  of  (hi^  notiott 
:  to  be  found  ?  Was  it  the  iiiieution  of  the  legis* 
I  Uture  to  give  to  the  temporal  courts  a  ooAeurr 
;  rent  jurisdiction  with  the  ecclesiastical  P  Thtt 
j  intention  must  be  collected  from  the  act  iltirit 

In  my  own  apprehentfion,  nothing  is  itfy 
I  than  that  the  legislature,  at  the  time 
this  act,  meant  to  guard  and  seen 
diction  of  the  ecclesiastical 
novation  from  the  temporal. 

The  act  is  general ;  that  whoever  shall  marry 
a  second  hnsbond  or  wife,  lt%'ing  tlie  former, 
shall  be  deemed  •  felon,  and  suffer  the  paina 
of  death.  Yet  that  general  enacting  clause  ia 
restrained  by  a  proviso,  which  detnonstratea 
the  intention  of  the  legislature,  tliat  the  pro- 
ceedings in  ecclesiastical  courts  should  re- 
main untouched,  and  the  temporal  courts  have 
no  jurisdiction  in  the  case.  The  exception  rune 
thust — *  Nothing  herein  contained  shall  extend 
to  any  person  or  persons,  that  shall  at  any  time 
of  suen  marriage  be  divorced  by  any  sentence 
bad  or  shall  be  hereafter  had  in  eccleaiastical 
courts ;  nor  to  any  person  or  iiersons-— ^* 

These  provisions  shew  an  anxiety  in  the  I0- 
gislalure  to  pveserve  the  privilege  of  the  Ee- 
desiasticai  Court,  and  save  their  jwlg^nts 
from  an  examination  ;  and  so  far  from  giving 
a  jurisdiction  to  the  temporal  courts  in  sudi 
cases,  the  act  expressly  declares,  that  where 
the  ecclesiastical  courts  have  given  a  decision, 
the  temporal  courts  must  stop.  Tbe  case  is 
not  within  the  law  ;  it  is  not  |iermitted  to  be 
examined  into. — it  is  pretty  extraordinary  that 
history  {fives  no  account  of  this  act,  or  tbe  im* 
mediate  occaaion  for  psKsiog  it.  The  preamble 
states,  *  that  evil  disposed  persons  being  married, 
run  out  of  one  county  into  another,  to  placies 
where  they  are  not  known,  and  marry  there.' 
if  this  was  the  evil  meant  to  be  redressed,  tbe 
case  of  a  person  of  rank,  obtaining  a  sentence 
in  the  Ecclesiastical  Court,  and  acting  under 
the  faith  of  it,  can  never  fall  within  the  descrip- 
tion in  the  act. 

The  Journals  of  neither  House  furnish  any 
lights  upon  this  subject.  Tbe  ad  was  brought 
into  the  House  of  Commons  in  April,  received 
some  amendments  in  a  committee  there,  and 
sent  to  the  House  of  I<ords :  it  there  also  re- 
ceived amendments ;  and  was  returned  to  the 
House4>f  Commons  again  in  June:  but  what 
the  amendments  were,  or  whether  the  provis«)es 
were  inserted  by  the  guardians  of  the  rights  of 
the  church,  as  is  most  probable,  or  came  from 
tbe  Honae  of  Commons,  cannot  be  discovered. 
Suppose  a  sentence  of  divorce  prouounced  in 
the  Ecclesiastical  Court ;  would  it  be  permit tetl 
to  any  court,  under  pretence  of  fraud,  to  exa- 
mine for  the  purpose  of  making  the  parties 
criminals,  when  tue  act  has  declared  such  a 
sentence  shall  not  be  meddled  with ;  and  the 
parties  under  such  sentences  are  excepted  in 
terms  out  of  the  act^% 

Where  a  senten||pDir  nullity  of  marriage  is 

givrn,  it  is  p(]uallj^pen  to  future  examination 

ill  the  eccif^iastical  courts  with  a  sentence  of 

jaciiiatioa.    if  this  be  doubted,  your  h>rdf  hips, 
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from  the  ahilitmand  inteirnty  ^^  tb«  genUetnen 
who  ftMwt  U4,  thoiif(h  couMM  io  tlie  came,  will 
receiTC  salUfactory  infoniialion. 

A  teDtence  of  nullity  of  marriaffe  ia  eicepted 
%y  the  words  of  the  act :  aod  would  it  not  aeem 
eitrefBely   iDcomittent  and  harab,  that,  where 
it  doubtful,  and  the  eccleaiastical 
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^^^  declared  it  null,  neither  party  can 
bt|^|rfMk|t  marriagfe  be  in  the  predicameut 
or  a^RM^pkd  yet  a  penon,  whoi«hy  the 
•entence  of  that  court  declared  never  to  hate 
been  married  at  all,  and  to  be  free  from  all  ma- 
trimonial eipounlfl,  it  to  be  a  felon  ?  Such  a 
coDttruciioo  on  a  penal  law  would  be  mon- 
■troQt. 

The  intention  of  the  legitlature  is  to  me  as 
dear  at  lann^uaffe  can  make  it,  that  matrimo* 
oial  cauiea  inouki  be  ttill  within  the  aole  juria- 
diction  of  the  eccletiattical  courts,  and  that  the 
temporal  courts  should  hare  no  authority  Io 
examine  into  their  decisiont,  by  declaring',  that 
wberesoef  er  these  aentences  obtain,  the  party 
marrying  whilst  they  are  in  force,  shall  not  M 
a  felon ;  and  yet  the  former  marria|[e,  if  it 
were  a  legal  one,  is  not  done  away  :  it  is  capa- 
ble of  being  reriTed,  and  a  second  marriage 
would  be  null  and  void.  And  upon  another 
proceeding,  if  the  sentence  should  oe  in  fa? our 
ef  the  marriage,  either  part^  may  commence 
a  auit  for  restitotioo  of  conjugal  rights ;  the 
first  marriage  would  be  established,  and  a  ae- 
cond  marriage,  pending  the  sentence,  foid; 
yet  the  party  would  not  be  in  the  predicament 
of  a  felon.  This  b  clear  from  the  act  of  par- 
liament ;  and  in  this  sense  your  lordships  will 
giro  me  lea? e  to  use  it,  as  shewing  beyond  a 
posaibility  of  doubt  the  intention,  or  the  legis- 
utiire.  Where  then  are  the  arguments  we 
hafe  heard,  that  the  legislature  meant  in  this 
case  to  give  the  common  law  courts  such  coo- 
current  jurisdiction,  as  to  disregard  the  sen- 
tences of  the  ecclemastical  courts  ?  Hss  the 
legislatore  said  soP  Has  not  the  legislature 
iaid  the  contrary  in  express  terms  t  Wherever 
a  sentence  is  pronounced,  that  pertoo  is  not  to 
be  tried  in  the  temporal  coortsw  Is  it  compe- 
tent to  any  temporal  court  ?  Is  it  competent  to 
your  lordships,  the  supreme  temporal  court  in 
the  kingilom  P  Awful  and  great  as  this  coort 
is,  give  me  leave  to  say,  that  the  rules  of  con- 
el  ruction  are  the  same  as  in  the  moat  inferior 
eoort  of  criminal  jurisdiction.  There  is  not 
one  law  for  Peers,  and  another  for  Commona, 
in  this  country :  the  lasr  is  the  same  for  both  ; 
it  only  varies  in  the  circumstances  of  the  trial : 
the  evidence  to  prove  the  guilt  or  innocence  of 
theparty  is  the  same  in  ail. 

There  is  no  doubt,  but  the  temporal  courts 
may  try  marriagea  upon  thia  act,  where  no 
eentmce  has  beni  given  in  the  Ecclesiastical 
Court ;  as  they  do  every  day  upon  titlea  to 
.  lands  on  ejectments :  but  where  a  aentence  has 
been  obtained  affoinst,  or  in  favour  of,  a  mar- 
riage in  the  Eoctesiastic^^kwrt,  the  temporal 
courts  are  concluded  by  iffT 

The  concurrent  junsdiction  which  tliey  con- 
Vr^if  1  nudmtaod  tiiem  righ^  is  this: 


the  eccleaiastical  conrU,  aay  they,  it  b  tnie» 
have  a  right  to  try  a  marriage ;  but  the  teii»- 
poral  courts  have  also  a  right  to  try  a  marriage 
under  this  act  of  parliament.  The  aentence  of 
the  Ecclesiastical  Court  will  not  satisfy  them ; 
they  will  have  the  evidence ;  and  if  they  are 
satisBed  with  the  evidence  that  the  ecclesiasti- 
cal courts  have  thought  insuflScient,  they,  will 
pronounce  the  crime,  and  punish  the  offender. 
Can  there  be  any  such  position  warranted  by 
the  act  of  parliament  P 

If  the  legislature  could  have  foreseen,  that  in 
any  period  it  should  enter  into  the  bead  of  any 
man  to  set  at  nothing  the  jurisdiction  of  the 
ecclesiastical  courts,  they  could  not  in  more 
positive  ternu  have  guarded  against  it. 

If  the  gentlemen  should  be  able  to  establish 
a  concurrent  jurisdiction  in  the  ecclesiastical 
and  temporal  courts,  they  then  beg  leave  to 
advance  a  step  further,  and  lay  dow  n  a  rule, 
which  they  hope  your  lordships  will  adopt  to 
entitle  them  to  enter  into  e%idence,  that  judg- 
ments only  bind  in  courts  of  concurrent  juris* 
diction,  wnere  they  are  juat. 

I  deny  the  rule'in  the  extent  it  has  been  laid 
down.  Have  not  the  courts  of  King's -bench, 
Common  Pleas,  and  Exchequer,  a  concurrent 
jurisdiction  in  civil  causes?  and  was  it  ever 
heard,  when  a  iudgment  of  one  of  the  courts  is 
I  pleaded  in  another,  that  the  propriety  and  recti- 
tude of  the  judgment  can  oe  examined  intoP 
Certainly  not :  the  jparty  is  permitted  only  to 
deny  the  existence  or  the  judgment.  The  case 
of  Sinchur  and  Fraser,*  lately  deteronlned  by 
your  lontships  upon  an  ap|ieal  from  Scotland, 
was  cited  as  an  authority  for  this  pur|KMe  ^  in 
which  your  lordships  ruled,  that  a  judgment  in 
the  court  of  Jamaica  should  not  be  enforced 
unless  it  was  just ;  that  is,  if  the  defendant  in 
the  cause  could  shew  it  was  unjust,  no  court 
ought  to  lend  its  aid  to  carry  it  into  execution. 
— My  lords,  nothing  is  more  right  or  just ;  but 
does  It  apply  to  the  case  before  your  lordships  ? 

Wherever  the  aid  of  a  superior  court  is 
wanted  to  give  effect  Io  a  judgment  of  an  infe- 
rior court,  or  of  a  court  which  canuot  carry  into 
execution  its  own  judgments,  from  the  parties 
being  locally  out  of  ita  jurisdiction,  that  court 
whose  aid  is  prayed  ouifht  not  to  give  it,  if  the 
defendant  can  ahew  the  judgment  to  be  uqjusi: 
—they  will  give  so  much  credit  to  the  sentence 
of  every  court  aa  to  presume  it  right,  uulesathe 
defendsnt  can  shew  the  contrary.  Not  long 
ago,  an  application  was  made  to  the  court  ef 
lung's-bench  to  inforce  the  judgment  of  the 
justices  at  the  quarter-sessions  in  Lancashire. 
An  act  of  parliament  passed  for  the  incisure  ef 
a  common.  By  that  act  the  public  roads  are 
directed  to  be  60  feet  wide,  the  common  was 
small,  situate  in  a  very  remote  part  of  the 
country,  where  very  few  people  raine  but  those 
interested  in  the  lands,  and  ihey  thmiKht  that 
roads  of  leas  breadth  would  very  well  tuffice 
for  the  occaaions  of  the  country ;  the  roiiiniis- 

*  See  this  Caae  cit.  Dougl.  pp.  4  and  6,  and 
io  a  Note  Io  p.  6. 
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lionert  nnder  that  act  of  parliament  asdcrneil, 
in  the  name  of  private  roads,  what  in  truth  had 
before  l>een  palAic,  and  allotted  haJf  the  diroea* 
Aioss  reqaired  hy  the  met.    There  was  an  appli  - 
catioD  to  the  leasioM,  who'had  jnritdictioD,  by 
mppeal;    ind  they  ordered  the  roada  to  lie 
opened  to  the  extent  the  act  directed :  hat  when 
tney  had  done  that,  they  were  lefl  withont  the 
power  of  enforcing  their  order:  they  could  not 
cooopel  a  apecific  execodoo  of  it    If  they  had 
promded  for  a  contempt  against  the  commia- 
aioneri  by  indictment,  that  would  hate  been 
fedioua  and  uncertain :  the  proper  method  waa 
l>T  an  application  to  the  supreme  criminal  court 
or  the  kincfriom,  in  nhich  the  auperintendance 
of  all  inferior  jurisdictions  b  lod^^etl.    A  man- 
damus was  moved  for  in  the  Kini^'s- bench,  to 
enforce  the  judgment  of  the  sessions.     The 
court  of  King's- bench  told  those  who  opposed 
the  application,  We  think  ourselres  bound  to 
enforce  it,  unless  you  can  ahew  it  to  be  uiy uat : 
convince  the  court  that  the  sessions  hnie  done 
wron<|ri  Aod.  we  will  not  lend  our  aid.    And  on 
that  occasion  a  case  was  cited  by  the  learned 
lord  at  the  head  of  the  court,  which  happened 
hi  the  time  uf  lord  Hanlwicke.    Upon  a  oecree 
of  the  court  of  Grand  Sesaions  of  Wales,  where 
a  party  had  removed  out  of  the  jurisdiction  of 
that  court,  a  bill  was  file«l  in  the  coort  of  Chan- 
cery to  enforce  the  decree  of  the  grand  aes- 
sions ;    the  defendant  by  bis  answer  insisted, 
that  the  decree  was  unjust,  and  ought  not  to  be 
carried  into  execution :  lord  Hardwicke  waa  of 
•pinion,  that  if  the  defendant  could  satisfy  him 
that  the  decree  waa  unjust,  he  would  not  lend 
his  aid  to  enforce  it. 

Do  we  apply  to  your  lordships  for  the  aid 
of  the  court  to  carry  the  present  sentence  into 
execution?  No;  we  ask  no  favour;  we  de- 
mand nothing  Init  your  justice :  we  produce 
the  sentence :  we  do  not  ask  for  your  assist- 
ance to  carry  it  into  execution  ;  it  comes  in 
colhUerally ;  and  in  such  cases,  whether  in  the 
courts  of  law  or  in  the  courts  of  eauity,  the 
sentences  of  the  Ecclesiastical  Court  nave  been 
constantly  attended  to  and  been  received  aa  con- 
clusive evidence.         ' 

But,  mv  lords,  though  tentencet  of  the  ec- 
clesiastical courts  have  been  ever  received  as 
conclusive  evidence  in  civil  causes,  yet  it  is 
contended,  they  are  not  ailmissitile  in  criminal 
prosecutions.  Is  it  the  genius  of  this  country 
to  attend  more  to  the  punishment  of  crimes, 
than  to  tlie  administration  of  justice  between 
the  parties  in  civil  rights  P  I«  the  distinction 
founded  in  good  sense  or  aonnd  policy,  that 
the  sentences  of  ecclesiastical  courts  should  not 
only  be  received,  but  be  conclusive,  in  one  case, 
and  be  no  evidence  at  all  in  the  other  P  Your 
lordships  will  expect  very  strong  authoritiefl 
before  you  listen  to  such  a  dntinction. 

Suppose  in  a  criminal  prosecution  the  pro- 
perty of  goods  shouM  come  iu  questioa,  and  a 
aentenoe  of  condemnation  in  the  court  of  Ex- 
chequer was  produced,  is  there  a  doubt  of  its 
being  received  P  Whera  the  proceeding  is  in 
rsaiy  the  senttoee  maH  «f  mcniity  ba  adfliii- 
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sible  and  concluaive  in  all  courts,  between  all 
patties,  and  on  all  occasions,  aod  to  all  intents 
and  purposes.  Without  it  there  would  be  con- 
trariety of  determinations  upon  the  same  ques- 
tion ;  which  would  be  a  reproach  to  the  juitica 
of  the  country. 

1  troubled  your  lordships  with  a  cans  from 
air  John  Strange's  Reports  to  provs^  thattht 
ientence  of  the  EccMsiastical  CoM  was  ad* 
missible  and  conclusive  in  criminil  mam :  that 
dectrine  is  abundantly  confirmed  1iy  a  case  ik 
the  King's-bench  four  years  after;  the  King 
and  Rhodes.  What  is  the  answer  given  to  the 
case  P  The  reporter  was  a  young  man,  and 
therefore  he  is  not  to  be  credited ;  or,  his  notes 
of  cases  after  his  death  came  into  the  hands  of 
bis  executors,  who  knew  nothing  of  law,  who 
publish  every  scrap  of  paper  they  can  find,  and 
give  them  to  the  world-— to  make  a  volume :  so 
the  authority  is  got  rid  of  by  an  olgection  to 
the  youth  of  the  reporter,  and  the  manner  of 
the  iiubtication. 

Ir  your  lordships  were  inclined  to  listen  to 
ofajections  of  this  kind,  it  would  be  a  curious 
enquiry,  at  what  period  of  a  lawyer's  life  he 
cantake  a  note  fit  to  be  reported.    I  coafeas,  I 
am  totally  unacquainted  with  it.    Should  it  bo 
when  he  is  at  the  bar,  a  young  man,  and  attend* 
ing  to  every  thing  that  passes  P  Should  it  bo^ 
when  he  is  advanced  iu  business  P  and  when 
the  business  he  is  concerned  in  engrosses  his 
tiroeP   If  the  csss  had  happened  later,  your 
lordships  would  have  lieen  told,  sir  John  was 
then  a  man  of  hustoess ;  be  did  not  trouUo 
himself  about  taking  notes;  they  are  very  in- 
accurate.   If  it  had  been  the  note  of  ajudgo 
tsken  upon  the  bench,  I  do  not  know  tiutit 
might  be  said  of  him,  what  was  said  of  another 
judge,— judges  are  apt  to  sleep  upon  the  bench. 
1  had  the  curiosity  to  enquire  into  the  cir* 
comstances  of  the  Report  The  case  happened 
when  sir  John  Surangewas  about  24  or  S5  years 
of  sge;  be  had  been  at  the  bar  4  years.    A 
note  so  taken,  and  preserved  to  the  time  of  his 
death,  ought  not  to  be  slightly  treated.    Tho 
observation  of  the  case  bemg  published  bv  his 
executors  would  have  been  spared,   had  tho 
gentlemen  gone  to  tho  first  page  of  sir  John 
Strain's  book ;  fbr  they  would  liave  found  by 
a  nrerace  written  by  sir  John  Strange  himselh 
when  between  50  and  60,  that  he  had  collected 
these  cases,  and  meant  the  public  sliould  havo 
the  use  of  them  ;  that  he  had  been  at  the  paina 
of  selecting  those  that  he  thought  fit  fur  pulili« 
cation,  and  of  potting  them  into  order.    It  ap* 
pears  he  had  given  some  of  his  notes  to  a  gen* 
tieman,  whose  servant  had  clandeaiinely  copied 
and  aold  them  to  booksellers ;  and  lest  the  cases 
so  surreptitiously  obtained  should   be  imper- 
fectly given  to  the  public  under  the  sanction  of 
hia  name,  he  was  at  the  expence  of  having  hia 
notes  transcribed  under  his  own  eye :  and  he 
says,  *'  if  they  shouU  not  be  published  in  mv 
lifS»-time,  they  will  cosao  perfect  into  the  hands 
of  my  executors ;  and  of  course  to  the  public." 
He  practised  in  the  first  criminal  court  of  this 
ooonUy  with  th^frtaisrt  honour  and  ability ; 
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be  bad  oerer  beard  ia  his  time  tbat  the  eaie 
bad  liten  o?er-ruJed  or  impeacbed :  if  be  bad, 
hii  intefiprity  waa  aucb,  that  the  case  nefer 
would  bare  appeared  io  bia  book ;  or  it*  be  bad 
iBserled  it,  it  would  have  been  accoropaDied 
wiib  a  note,  that  daroned  it,  or  threw  a  doubt 
Off  its  autliorily. 

There  was  another  objectioD  to  tbia  case : 
tbat  it  muat  haf  e  been  determioed  ia  the  time 
if  the  dulleat  alderman  that  ewer  aat  in  that 
court.  >Vbo,  my  lord^,  deternioe  cases  of  this 
kind  at  the  Old- Bailey?  Not  the  aldermen: 
tbey  attend  indeed;  they  are  fine  pictures, 
haMlsume  furniture ;  tbey  grace  and  adorn  the 
oourt ;  Tery  respectable,  ofconstderable  trade ; 
but  they  do  not  deal  in  law.  If  they  ef  er  study 
law,  it  IS  to  a?oid  it ;  in  vbich  they  ara  not  al- 
ways successful.  The  judges  of  the  common 
law,  of  the  superior  courts  of  Westminster- 
Hall,  decide  the  questions  which  arise  in  trials 
there. 

Your  lordships  bare  been  also  told,  tbat  tlie 
authority  of  thia  case,  if  e? er  it  bail  any,  was 
soon  put  an  end  to  in  the  year  1753,  io  the  caae 
of  the  Kioif  and  Murphy  ;  where  the  probate 
of  the  Ecclesiastical  Court  waa  aet  at  nought ; 
it  was  nothing  more  than  paper  and  was,  with- 
out any  effect.  The  case  of  the  King  and  llur- 
pby  waa  thrown  in  by  name.  A  casCi  the  king 
and  such  a  one,  abews  it  to  have  been  a  crimi- 
nal cause ;  but  it  must  be  from  a  state  of  the 
fiicts  that  your  lordships  must  discofer  the 
Implication. 

i  will  let  your  lordships  know  the  state  of 
that  case.  It  was  an  indictment  for  forging 
the  will  of  one  Wilkinson.  Your  leidsbipa 
ba?e  many  of  you  heard  of  the  great  aoccesses 
•f  some  privateers  fitted  out  in  theyesr  1746-7, 
called  the  Roj^al  Family  prirateers :  tbey  were 
¥ery  successful ;  and  they  got  very  soon  into 
many  disputea  in  the  court  of  Chancery  and 
nourts  of  law.  Their  wages  and  prize-money 
w«re  considerable.  W  icked  men  were  tempi^ 
to  endeavour  to  possess  it.  A  sailor  in  a  re- 
note  part  of  the  world  is  a  lieing  not  likely  to 
e've  himself  much  trouble  about  nianey. 
urphy,  who  was  prosecuted  at  the  Obi- Bai- 
ley, knowing  Wilkinson's  title  to  the  prize- 
money,  had  forged  a  will  of  Wilkinson,  bad 
got  that  will  proreil,  and  had  received  from 
one  Noades,  the  agent,  part  of  the  prize-money 
•f  Wilkinson.  All  went  off  very  well.  Mur- 
phy spent  the  money.  But  in  a  few  montha 
aAer,  Mr.  Wilkjoson  waa  restored  to  life.  He 
np|>eared  before  the  agent,  and  demanded  bia 
nooey.  Says  the  agent,  We  have  paid  your 
«tecutor.  Kays  he.  That  ia  pretty  odd !  I  will 
Miisfy  you  1  have  not  been  dead ;  and  nobody 
canprove  my  will  till  1  am  dead  i  I  iosisl  upon 
my  money.  The  fraud  waa  delected ;  Mur- 
phy was  apprehended,  pmseoited,  and  con- 
Tinted. 

Would  the  gentlemen  have  bad  bias  set  «p 
the  probate  of  the  wiH  at  the  Old -Bailey? 
Would  they  have  tokL  Wilkinson  to  go  to  the 
Bodeaiastical  Court  to  npeal  it  P  What  woukfe 
Wiikioioo,  jgoosanft  a«  bn  VMy  My  ?  i  have 


beard  of  probatea  of  willa  of  dead  men,  but 
neter  beard  of  probatea  of  wills  of  living  men 
before :  the  jurisdiction  of  the  Ecclesiaatical 
Court  is  to  ffrsnt  probates  of  the  wills  of  the 
dead,  notof  Qie  living ;  and  therefore  the  qoaa- 
tion  noubl  not  arise. 

Another  case  of  one  Stirlinit  was  mentioned. 
Stiriiog  found  out  that  a  Mrs.  Sliutter  bad 
property  in  the  South -Sea  stock,  and  bia 
acheme  to  possess  it  was  like  Murphy's:  b# 
foi^ged  a  will,  got  it  proved,  went  to  the  Bonib- 
Sea-bouse;  there  he  exhibited  the  probate; 
U^ev  gave  credit  to  the  death  of  tbe  part  j,  and 
to  bis  being  the  executor,  and  tbey  paid  the 
money.  The  woman,  who  bad  nothing  elan 
to  live  upon,  came  to  receive  her  dividend. 
The  clerk  aays.  Your  executor  baa  proved  your 
will ;  you  roust  be  the  ghost  of  Mrs.  Shutter, 
not  Mrs.  Shutter  herself.     She  was  not  to  be 

Sat  off  in  tbat  way.  Tbe  company  found  out 
tirling,  and  brought  bim  to  justice.  Ho  did 
not  aay  to  the  court  on  his  trial.  Do  not  be- 
lieve her ;  no.  law  says  you  must  take  tbe 
evidenoe  of  a  ghost:  she  must  go  into  Iktctora 
Comipons  aadrescind  this,  before  you  believe 
Im^  evidence.  No  court  would  bear  such  an  in- 
suU.*  Thejurisdictionoftbe  Ecclesiastical  Court 
does  not  aUach,  till  the  party  ia  dead :  there 
is  no  such  thing  as  a  will  fur  tbe  Prerogative 
Court  to  give  effect  to,  whilst  tbe  testator  ia 
living.  It  was  said,  the  crime  consists  in  ob- 
taining the  probate.  The  will  has  no  legal  cf- 
iitct  Without  it.  It  is  not  nocessary,  to  consti- 
tute tbe  crime  of  forgpry,  that  the  will  should 
be  provefl.  If  the  m  ill  is  exhibited  as  a  ge* 
noine  will,  and  the  officers  of  the  court  (what 
bap  happened  in  many  iusunces)  suspect  a  for- 
geij,  tbey  stop  tbe  probati; ;  and  many  have 
su^ed  without  a  probate  being  granted,  the 
offer  to  prove  tbe  will  being  a  publication  of 
tbe  forgerv. 

'  Two  other  cases,  the  King  and  Fitzgerald, 
and  the  Ring  and  Carr  and  Richardson,  were 
also  mentioned  to  your  brdships.  In  neither 
of  these  cases  was  any  probate  produced  er  in- 
sisted upon  by  the  prisoner.  One  of  the  gen- 
tlemen, who  cited  the  cases,  suggested  that  an- 
awer  to  them,  which  waa  too  obvious  to  be 
overiooked. 

I  trust  your  lordships  are  satisfied,  there  is 
no  ground  in  reason  or  authority  for  the  dis- 
tinction attempted  between  civil  and  criminal 
causes  in  the  admissibility  and  efieotof  the 
aentenee  of  the  Ecclf  siastical  Court 

I  am  now,  my  lords,  arrived  at  tbat  point  to 
which  tbe  whole  artillery  seems  to  be  directed  ; 
tbat  tbe  sentmre  was  oibtaioed  by  colluaion^— 
Your  lordships  have  been  told,  that  a  judgment 
by  oolliisiou  is  /abula  non  judicium ;  way, 
paper,  ink,  any  thiog  that  you  will,  but  n<^ 
a  judgment :  tlie  jod^e  does  not  act,  the  judge 
b  imposed  upon  ;•  it  is  of  no  effect  whatever ; 
in  no  court,  in  no  light,  Mpon  no  occasion,  can 
the  most  ingenious  unsgination  suggest  a  case, 
in  wliicb  collusion  does  iu>t  affect  the  transac- 
tidni  and  being  once  pro»e4,  desiroys  it  frw 
the  htgiBDiqf ,  and  as  mw!h  pniihil»tw  i^uit 
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\i  kail  nefer  existed.    This  your  lordabipt  hife 
been  told  is  the  clear  settled  law  of  etery  court. 

I  must  ikfg  Imve  to  ileoy  the  doctrine  in  the 
extent  it  is  contended  for,  and  to  insist  befpre 
yogr  lordships,  the  collusion  cannot  be  a?erred 
sffainst  this  sentence,  eilheru|mn  the  principles' 
of  the  coroiQwi  law,  or  the  provisions  of  any 
statute.  By  the  common  law  of  this  coui)try, 
proof  of  collusion  in  some  instances  was  per- 
mitted to  rescind  trapsactions :  the  flmplicity 
of  Mie  common  law,  calculated  for  more  honest 
times,  was  not  equal  tu  all  the  arts  of  injustice 
vbich  inirenious  wickedness  hath  produced. 

By  the  principles  uf  the  cotYimon  law,  the 
person  permitted  to  rescind  a  transaction,  on 
the  score  o^*  frautl  or  collusion,  must  bmve  an 
interest  vested  at  the  time.  This  is  expressly 
laid  down  by  the  court  in  Twyqe's  case,  re- 
ported by  lord  chief  justice  poke.  Where 
Kootis  are  uqjnstly  taken,  and  sold  in  a  market 
overt  by  fraud,  to  change  the  property,  the 
true  owner  may  retake  them.  80  where  a 
creilitor  prosecutes  his  debtor  to  judgment, 
and  the  debtor  sells  his  goods  to  a  person  Icnow- 
ipg  uf  the  jqdgmeot,  with  a  view  to  defeat  the 
execution,  the  goods  mav  notwithstanding  be 
taken  by  the  creditor.  In"  both  cases  an  in- 
terest was  vested  at  the  time  of  the  fraud. 

Many  statutes  have  beeo  made  to  suppress 
fraud  ;  in  Henr^  the  4th's  tiipe,  in  the  different 
reii;n^  of  the  Edwards,  and  last  of  all  in  the 
time  of  queen  Blisabeth ;  the  main  object  of 
which  was  to  enable  persons  who  became  in- 
terested subseaueDt  to  transactions  founded 
iu  collusion  ana  fraud,  to  impeach  ^nd  rescind 
thfm. 

It  has  not  iqdeed  been  expressly  insisted,  that 
by  the  common  Jaw,  intlependent  of  statutable 
provisious,  all  fraudulent  judgments  were  void, 
and  that  it  was  competent  to  any  person  to  de- 
feat tliem:  the  authorities  I  have  cited,  and 
legislative  dtclarations  upon  the  subject,  prove 
the  contrary.  The  statute  of  9ib  Henry  6,  c. 
11,  has  already  been  mentioned  :  fnHn  thence 
it  js  clear,  the  certiiicate  of  the  bishop,  bow- 
ever  cu|lusively  or  fraudulently  obtained,  was 
conclusive  tietween  the  ^Mirties.  And  in  the 
case  of  bastardy,  a  provision  is  made  against 
audi  certificates  in  future :  but  in  other  cases, 
as  in  maniage,  to  this  day,  and  also  before  the 
Ueformaiion,  upon  the  parties  being  gf  a  rcli- 
giuus  order,  the  certificate  was  conclusiTe,  not- 
withstanding any  fraud  or  collusion. — Col- 
lusive judgments  upon  nenal  statutes  io  pro- 
tect oflenders  frequently  occur  in  practice ; 
and  when  they  are  insisted  on,  the  plaintiff  has 
a  right  to  aver  aujcii  judgments  to  have  been 
obtaiped  by  fraud  and  collusion.  This  doea 
not  arise  from  the provisipfi  of  tb^coB^naii  Ifw, 
but  Iram  an  act  of  parliament  josade  iq  the  4tL 
U.  7,  c.  20.  The  whole  at^^uta  it  ipsterial  to 
be  attended  to.  Tbo  title  of  the  act  is,  **  actions 
|iopular  prosecnted  |iy  collusion  sbaU  be  no  bar 
to  those  whiob  be  piys^  with  gowl  JRulJ^/' 
Jt  recitei,  ^1at  if  90  ^i^joo  pttpolar  |b«  con^- 
meoced  ag^iasit  an  oi&Vflcr  by  good  f^ptjii,  thep 
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by  non-appearance  or  by  traverse ;  and  hang- 
ing the  aame  actioo,  the  aame  offender  wiU 
cause  like  action  popular  to  be  brought  againsi 
him  by  covin  for  the  aame  cause  aod  oQenoo 
that  tde  first  action  was  sued :  and  thon  bj 
covin  of  the  plaintiff  io  that  second  aotiooi  ha 
will  be  condemned  either  by  confession,  feign- 
ed trial,  or  release ;  which  condemnation  and 
release  so  had  bv  collusion  and  covin  pleadc4 
by  the  said  offender,  bball  bar  the  plaintiff  i|| 
the  action  sued  in  good  fsith  :  it  is  therefore 
enacted,  that  in  future  the  plaintiff  suing  iq 
goQil  faith  may  aver  the  former  recovery  to 
have  been  by  covin  and  collusion  ;  but  no  such 
averment  is  lo  be  received  after  a  trial  on  tb* 
point  of  the  sption,  or  on  the  covin  or  collosioo. 

Here  your  lordshi|is  find  the  origin  of  aver* 
roentt,  that  judgments  on  P^u^^l  statotes 
were  obtained  by  collusion.  Tliis  act  affiniig 
the  principle  of  the  common  law,  that  nooo 
but  persons  interest  ^^^c  entitled  to  reacind 
judgments  on  the  ground  of  collusion.  A  pe- 
nalty given  to  s  common  informer  is  not  vested 
in  any  individual,  till  he  commences  the  ac- 
tion ;  and  coniequeotly  he  could  not  aver  col- 
lusion in  a  former  jufl^ment:  such  judgmeni 
was  not  tlien  fabub,  or  waste  parchment,  bat 
of  Mich  effect  and  conclusion  as  called  for  aa 
act  of  parliament  to  reineily  the  mi^'bief. 

There  can  be  no  greater  authority  to  provo 
the  common  law  of  the  laud,  than  a  parliameo- 
tary  declaration  upon  the  subject :  this  act  fur- 
nishes a  most  extilicit  and  ssitisfactory  one. 
Your  lordships  will  not  suppose  an  act  waa 
mode  to  r^ipfdy  a  miM:hief,  or  supply  a  delect, 
which  did  not  e^ist.  If  y pur  lordships  refer  t^ 
the  acts  of  those  days,  you  will  find  them 
drawn  with  great  precision  and  accur^y,  and 
with  great  knowledge  of  the  subject:  |  will 
not  say  so  much  fpr  the  acts  of  the  preseni 
time. 

This  act  must  evince  to  your  lordships,  t||s| 
collusive  judgipents  in  courts  of  hw  bound  ia 
collateral  suits,  (s  it  then  to  be  wopdered  at^ 
I  hot  there  was  no  iirovi&ion  by  the  common  law 
respecting  fraudulent  sentences  in  ihe  eccleair 
astical  courts,  which  had  theaole  and  exclufive 
jnrisdiction  in  thenoselves  ?  But  it  does  not  foU 
low,  that  coUqsive  proctices  are  \o  haye  e^Mt 
or  the  parlies  go  nppnnisbed. 

A  power  is  incident  to  every  court  to  (ireyeoft 
its  proceedings  from  being  wade  the  instru- 
ments of  frootl  fpd  iniquity,  and  to  puoish  tho 
perM»ns  copcerned  in  the  ^'ttempt.  It  may  be 
done  upon  the  information  of  one  interested  op 
not  interested.  The  Court  is  called  upop  for 
its  own  honour  to  exapnioe  into  the  bqsiness. 

Yonr  loidships  hove  been  toh),  tbp^  the 
crown  cano^tt  get  at  the  collusion ;  that  the 
ecclesiasti/rf  I  ooarts  will  not  attend  to  the  pp- 
plic«tiop  of  tbn  orovu.  If  that  were  the  case. 
It  ifoold  oot  follow  as  a  necessary  consequence, 
that  t(ie  orovn  should  be  adositted  to  allege 
OoUmmoo  beire.  But  bas  tiut  attoraey  general 
aiif||}iitfed  lA  ibe  ^oplesiastical  Cpurt,  that  tberif 
baa  been  suctp  an  jmMaition  pi^  u|ion  them  ap 


533] 


16  GBOR  GE  III. 


Trial  of  the  Duchess  nf  Kingslon, 


[594 


Ileal  Court  totd  tlip  attorney  |;;eneral,  T  rannot    m^rii  than  I  conrcif  mI  belonired  to  it.    Did  m 


■lleod  to  the  aui^^e^tjim ;  no  application  haa 
heco  made  to  the  Eccle «iaaCicaI  Court,  either 
oa  the  part  of  the  crown,  or  by  the  real  proae- 
cutor  in  this  caae,  or  any  other  peraon,  though 
the  duke  of  Kingaton  and  the  noble  lady  at  the 
bar  lived  together  five  yeara  under  the  aanction 
of  a  marriaire  aolemnized  with  the  archbiahop'a 
licence,  ia  the  presence  of  frienda,  and  known 
to  the  world  ?  Doea  the  prosecutor  say,  he  ia 
•ctiiate<l  by  motives  of  justice,  and  allege  the 
lapposed  collusion  newly  discovered  P 

A  rase  happened  in  the  court  of  King'a- 
bench,  which  iH  known  to  many  of  vour  lord- 
abips.  Mra.  Phiilipa  had  married  Mr.  NuiU 
man — Mr.  Muilroan  had  |rot  rid  of  that  mar- 
riage by  a  sentence  in  the  Ecclesiastical  Court, 
by  proving;  a  former  marriaire  with  one  Dela- 
lleld.^lt  waa  then  the  lady 'a  turn.  She  me- 
ditatea  geuing  rid  of  Delafield*a  marriage,  by 

E roving  that  Delafield  at  the  time  he  married 
er  had  another  wife ;  and  so  the  lady  was  to 
fix  herself  upon  Mr.  Muilman  in  order  to  give 
effect  to  her  acheme.    In  action  waa  brought 
for  a  real  demand  against  her  in  the  court  of 
Kioj>[*s- bench  by  a  brewer,  who  had  got  a  note 
from  her  lor  a  valuable  consideration :  the  in- 
tent of  this  was  to  create  a  rumour  that  Muil- 
man and  she  were  married.    They  might  have 
brouuht  this  and  a  thousand  such  actions,  and 
no  verdict  given  could  be  evidence  against  Mr. 
Muilman.     But  when  Mr.  Muilman  heard  of 
thia  proceeding,  and  the  purpoae  of  it,  though 
it  could  not  affect  him,  he  applied  to  the  court 
of  King*s-bench,  not  aa  a  partv  Id  the  cause, 
but  informed  the  Court  that  aocn  a  proceeding 
waa  had  by  colluaion,  that  it  waa  an  abuae  of 
the  Court,  and  ought  to  be  rectified.    Lord 
Hardwicke  was  then  at  the  bead  of  that  court : 
he  considered  it  aa  a  high  eootempt  of  that 
court :  he  attended  to  the  application  of  Muil- 
man.   An  objection  bad  been  made  by  counsel, 
that  Muilman  was  not  to  be  heard.    What ! 
taid  lord  Hardwicke,  to  inform  the  Court  of  a 
contempt,  ia  he  not  to  be  heard  P    Any  peraoo 
aa  amicui  eurui  may  inform  the  Court  of  a 
contempt  that   has    been    committed.     The 
Court  ordered  the  record  to  be  taken  off  the 
file,  and  puntahed  the  partiea.    If  the  preaent 
sentence  waa  by  collusion,  the  Ecdesiaatical 
Court  would  eraae  from  their  recorda  the  me- 
morial of  thetranaaction  at  the  aurmtaeof  an 
mmicut  curut :  and  would  not  the  Eccleaiastical 
Court  have  thought  themselvea  honoured  with 
auch  an  amicus  curie  aa  hia  majesty's  attor- 
ney-general P 

Great,  and  perhaps  deferred,  commendation 
waa  bestowed  upon  the  marriage^act,  thongh, 
I  really  confeas,  1  did  not  diacover  the  applica- 
tion. Your  lordships  were  toM,  that  ewery 
Woman  of  eaay  virtue  and  of  indigent  drcum- 
itancea  before  that  act  bad  an  immediate  re- 
ceipt for  the  payment  of  her  debta  by  getting 
married  at  the  Fleet.  Haa  the  marriage-act 
been  attended  with  anch  beneficial  conaeqnenoea 
'  "^  women  virtuona,  and  all  women 

t  bn  true,  it  hM  mnch  greater 


Fk*pt  marriage  discharge  the  woman  from  her 
debts  P  The  only  change  it  made  in  her  situa- 
tion was  this :  when  married,  ahe  goea  to  gaol 
in  company  with  her  bnaband ;  whereas  if 
aingle,  she  must  go  alone,  and  truat  to  the  com- 
pany she  meets  there :  and  as  to  future  debts, 
she  was  not  liable,  because  sbe  was  a  married 
woman;  and  at  that  timethe  marriage  cere* 
mony,  if  performeil  by  a  priest,  was  mlid. 
But  ia  there  any  thing  in  the  marriage-act 
which  aays,  that  a  woman  who  now  marriea 
aliall  not  run  into  debt  ?  It  would  be  very 
happy  for  many  husbands  in  this  country,  if 
there  could  have  been  an  effectual  provinon  of 
I  that  kind.  Before  the  mahiage-act,  a  woman 
by  her  marriage  in  the  Fleet  was  not  liable 
to  future  debts ;  a  woman  now  by  her  mar- 
riage in  the  church  is  not  liable  to  future  debts, 
Haa  the  marriage-act  made  it  a  difficult  matter 
in  this  country  to  be  married  P  Are  there  many 
obataclea  in  the  way  P  la  there  any  delicacy  in 
aurrogatea  in  grantinir  licences  Pin  truth,  it  ia 
as  easy  to  get  marrien  in  a  church  aa  before  in 
the  Fleet.  Suppoae  a  marriage  by  banoa  at  a 
distance  from  London ;  the  woman  oomea  hem 
and  runs  in  delit ;  does  any  body  in  London 
know  of  her  marriage,  though  it  was  in  a 
church  P  She  haa  aa  much  power  to  run  in 
debt  since  the  marriage  act  aa  before,  and  as 
exempt  from  the  payment. 

Your  lordships  are  told,  that  a  man  and  woman 
ma^  to  civil  purpoaea  and  to  civil  duties,  by  a  col- 
luaive  aentence  of  this  kind,  become  separated, 
and  no  longer  husband  and  wife ;  but  to  all  the 
public  duuea  tbey  are  husband  and  wife :  they 
cannot  abaolve  ibenMelves  from  public  dn- 
tiea ;  there  ia  no  power  upon  earth  can  do  it 
but  the  legialature  of  the  kingdom  ;  and  that 
the  noble  lady  at  the  bar  ia  free  to  all  civil 
purposes,  but  to  all  criminal  purpoaea  ahe  ia  a 
wife. 

I  wiah  the  gentleman,  who  nted  this  argu- 
ment, had  explained  himaelf  upon  the  au^ect  ; 
for  I  protest  to  your  lordshiiis,  1  am  to  be  inform- 
ed that  there  are  other  public  dutiea  by  buaband 
and  wife  to  be  performed,  but  those  in  a  state  of 
cohabitatkin :  1  have  no  idea  of  any  public  dutiea 
which  the  state  can  exact  from  a  buaband  and 
wife  in  any  other  aituation :  and  yet,  iny  lords, 
nothing  is  more  clear,  than  if  a  man  and  woman 
cohabit  together  aa  husband  and  wife  at\er  a 
aentence  like  the  preaent,  and  whilst  it  remains 
in  force,  they  are  punishable  by  ecclesiastical 


Are  the  public  duties  alluded  to  the  injunc- 
tions found  in  the  act  of  pariiament,  that  no 
man  ahall  take  another  wife,  or  any  woman 
another  bnaband,  living  the  fimner  r  The  act 
doea  not  mean  to  pnnian  ail  anch  acts  :  for  in 
the  first  place  the  act  aays,  that  it  ia  competent 
to  any  man,  without  becoming  a  fekm  or  the 
object  of  puniahment  by  the  act,  to  marry  a 
aecond  wife,  prorided  nis  first  wife  is  beyond 
the  seaa  for  aeren  ytara  together,  though  the 
bnaband  knowa  ahe  is  liring  ;*  and  yet  the  se- 
cond marriage  is  yoid,uid  Uie  hoibaiid  nay  be 
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paniabed  in  the  ecdewaslical  6ooits»  bat  nol 
in  Ibe  temporal. 

Suppose  a  i;^tlemao  from  Irelaai],  for  is* 
ttance,  ahould  be  cifil  enoogb  to  leaf  e  bis  wife, 
ami  resiile  seveo  years  in  England  ;  tbough  be 
hear  from  her  iiy  enery  packet,  though  he 
write  t/o  her  by  erery  packet,  be  may  marry  a 
woman  in  £n|^nd  without  offending  against 
the  act  of  parliament.  It  would  be  the  same, 
if  a  person  lit ing  at  Dover  could  prevail  on  his 
wife  to  go  and  resident  Calais  for  seven  years : 
be  might  marry  another  woman  at  Dover  with- 
out any  peril  from  this  law,  though  every  vessel 
brought  nim  accounts  of  her  good  health.  Is 
thb  then  that  great  public  duty  which  the  state 
00  rigorously  exacts,  that  none  of  its  subjects 
shall  marry  a  second  husband  or  wifi^  living 
the  first  f 

It  is  well  known,  that  a  divorce  for  adultery 
does  not  dissolve  the  bonds  of  matrimony  ;  the 
relation  of  husband  and  wife  still  exists,  and 
neither  party  oan  marry  again ;  and  yet  the 
day  after  that  divorce  is  pronounced,  she  oan 
marry  any  man  she  pleases  without  offending 
against  this  law.  It  is  not  then  in  this  act  of 
parliament  we  are  to  find  the  public  duties 
which  the  state  exacts  from  a  nusband  and 
wife ;  for  in  many  cases  a  second  marriage  is 
not  punished,  or  even  condemned  bj  it. 

Possibly  the  gentleman  may  urge,  that  a 
wife's  residing  abroad  for  aeven  years  may  be 
by  collusion  to  give  the  husband  an  opportunity 
of  marrying  again  without  committing  felony : 
in  abort,  if  your  lordships  yield  to  this  objection 
'of  collusion,  it  is  imponibie  to  foresee  to  what 
extravagant  lengths  yon  may  be  carried  in 
support  of  the  profiositiony  that  tbe  nobl^  lady 
at  the  bar  is  to  all  civil  purposes  aingle,  but  lo 
all  criminal  purposes  a  wife.  Tbe  case  of  a 
person  who  committed  a  fraudulent  act  of 
bankruptcy,  on  which  a  commission  issued, 
and  for  a  concealment  of  part  of  his  effects  he 
wss  tried  and  executed,  has  been  mentioned. 
Tbe  case,  so  far  from  maintaining  the  proposi- 
tion, is  an  authority  against  it:  the  collusive 
act  of  bankruptcy  was  deemed  equivalent  to  a 
real  one ;  it  bound  the  bankrupt  to  all  civil  and 
criminal  purposes;  it  su^ected  his  property 
to  be  seized  for  the  benefit  of  his  creditors ; 
It  subjected  his  person  to  the  punishment 
ordained  by  tbe  bankrupt  laws:  there  b 
no  distinction  made  between  civil  and  criminal 
purposes. 

Suppose  a  commission  of  bankruptcy  issuing 
fairly  upon  a  real  act  of  bankruptcy,  and  a 
ooncealment  by  tbe  bankrupt ;  and  let  me 
suppose  farther,  which  is  not  an  impossible 
thing,  that  the  commission  by  collusion  be- 
tween the  assignees  and  the  bankrupt  is  super- 
seded, as  having  improperly  issued,  oy  an  order 
of  my  lord  chancellor,  and  an  indictment  should 
be  afterwards  preferred  for  the  concealment ; 
would  any  judge  suffer  a  man  to  be  tried  aa  a 
felon  under  these  circumstances  on  a  angles- 
tiou  of  fraud  in  superseding  the  commission  ? 
Certainly  not :  I  am  persuaded  every  judge, 
wbt  noir  assists  your  lordsbijpf ,  would  taU  the 


prosecutor  be  bad  mistaken  the  pUee  to  esamino  ^ 
the  fraud ;  that  be  ought  to  have  applied  to  Uhi" 
court  of  Chancery,  which  baa  exclusive  juris- 
diction in  bankruptcy  ;  and  direct  tbe  pnaoner 
to  be  acquitted. 

Fermor's  case,  in  lord  Coke*s  Reports,  was 
cited  to  your  lordships  to  prove,  that  acta  tem- 
poral and  ecclesiastical  may  be  avoido)!  for  col- 
lusion :  does  that  learned  judge  say  where  auclt 
acts  are  to  be  avoided  ?  No ;  but,  my  lords,  to 
illustrate  that  passage  he  refers  to  a  case  re- 
ported in  lord  chief  justice  Dyer's  Reports ; 
and  there  it  appears,  that  the  act  of  tbe  Eeele* 
siastical  Court,  which  was  granting  an  admi- 
nistration, bad  been  repealedin  the  Ecclesias- 
tical Court  for  collusion.  If  1  wanted  authori* 
ties  to  add  to  those  I  have  cited,  I  would  bor- 
row this  to  put  into  the  number ;  because  it  is  a 
direct  proof,  tliat  the  Ecclesiastical  Court  havt 
a  power  to  set  aside  their  own  acta  for  fraud. 

A  case  of  Lloyd  and  Maddox  was  cited 
from  Moore's  Reports  to  prove,  that  the  Eccle- 
siastical Conrta  liad  a  power  to  examine  into 
the  collusive  means  of  obtaining  a  judgment  in 
the  temporal  courts ;  and  aball  not,  say  tho 
gentlemen,  the  temporal  courts  take  the  saote 
liberty  with  the  sentences  of  the  ecclesiastical  ? 
The  case  need  only  to  be  stated  to  ahew  tbt 
fallacy  of  tbe  argument  A  person  claiming 
a  legacy  sues  in  tbe  Ecclesiastical  Court,  tba 
proper  ronim  for  the  recovery  of  that  demand ; 
the  defendant  in  answer  says,  f  have  nothing 
to  pay  yoo  with.  Such  a  one,  a  daiwhter  or 
tbe  testator,  has  sued  roe  in  a^ourtof  law  for 
a  debt ;  has  recovered  a  judgment  against  am; 
I  must  pay  that  debt,  i  cannot  pay  yoor 
legacy,  unlesa  I  pay  it  out  of  my  own  pocket, 
and  nothing  can  be  more  unjust .  The  executor 
is  to  administer  tbe  effects  as  far  as  they  go^ 
but  not  to  pay  tbe  debts  out  of  his  own  pocket. 
The  legatee  in  answer  said.  The  judgment  waa 
by  fraiul,  and  tbe  temporal  conrt  would  not  pro- 
hibit the  ecclesiastical  from  examining  mto  the 
matter.  This  is  not  only  within  the  prindplo 
of  the  common  law,  the  legatee  having  an  in- 
terest at  the  time  of  th^  fraud  committed,  but 
falb  within  the  statute  of  <|ueen  Elizabeth, 
which  ordains,  that  every  judgment  in  any 
temporal  court  by  oolluaion  is  utterly  null  and 
void,  aa  if  it  had  never  existed  ;  it  is  void 
against  every  person  having  an  interest ;  it  is 
void  by  force  of  tbe  statute  against  tbe  crown 
demanding  a  forfeiture. 

A  learned  friend  of  mine,  who  spoke  in  the 
cause,  and  who  dicf  me  the  singular  honour  of 
attending  to  me,  not  for  what  1  said,  but  for 
what  I  omitted,  observed  to  your  lordsliipe, 
that  I  had  avoided  entering  into  the  effect  of 
fraud  and  collusion  upon  the  sentence,  unless 
by  citing  the  case  of  Hatfield  and  Hatfield.  I 
knew  it  would  fall  to  my  share  to  trouble  your 
lordships  upon  that  subject ;  and  to  avoid  a 
repetition,  I  contented  myself  in  that  stage  of 
the  business  with  relying  upon  the  case  of 
Hatfield  and  Hatfield,  which  appeared  to  mo 
atone  aofficieotto  answer  overy  a^ameut  upon 
ooUusioii. 
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It  ii  pretty  lingQlmry  tbat  at  HttfieTd  and 
Batfltid  WM  A  cs^e  in  cqaity,  ami  two  of  tM 
Bsoit  emineat  equity -coumel  iii  this  kinf^dom 
appear  for  tiie  pro8ecutiou,tha«  noillier  orifaem 
tlioufirlit  fit  to  ffrapple  with  that  case.  Tliey 
found  in  the  principles  of  the  court  of  equUy, 
that  it  was  not  to  be  answered,  and  tlierefore 
pradently  pa!t««d  it  uvtr  to  thoii<*  whnshouhl 
tbiak  fit  to  enpii^e  with  it.  A  woman  claimed 
40/.  a  year,  u  liifh  was  veste<l  in  a  trustee  for 
her  use:  but  there  was  another  define  of  an  an- 
anity  of  10/  a  year  out  of  lands,  and  a  lei^cy 
dirertly  ^iven  iter.  Tlie  former  hustiand  re- 
lean^l  to  the  heir  at  law  of  tiie  ii««cond  husband, 
IV ho  had  made  these  provisions  for  his  sup- 
posed wife.  She  filtrs  her  liill.  The  first  hus- 
band in  his  answer  stales  all  the  circumstances 
of  their  roarrisKe,  the  time,  tlie  place,  the  mi- 
nister, and  tlie  persons  present,  to  avoid  the  ef- 
fect of  the  release.  A  suit  of  jaciitaiion  n  in- 
Kiluted  ID  the  Ecclesiastiral  Court  hy  collision 
with  the  second  husband,  after  proof  of  the 
marriai;^  Id  the  canse  in  the  Exchequer,  and 
the  is  declared  a  separate  woman,  and  the 
Widow  of  the  deceased.  The  Court  of  Ex- 
chequer receif  ed  the  sentence  as  conclusive  e?i- 
deoce.  On  an  appeal  to  the  House  of  Lords, 
the  decree  Is  aflimied. 

If  it  had  stood  merely  upon  the  printed  cases 
in  the  House  of  Lords,  f  should  conceife  your 
lordships  could  not  ha?e  entertained  a  doubt ; 
but  the  case  is  mentioned  io  sir  John  8trangne's 
ReiHirts,  when  he  was  not  a  younir  man ;  and 
the  ground  of  the  deteniiination  is  stated  to  be, 
diat  the  sentence  was  conclusive.  The  case  is 
Inentiooeil  also  by  Mr.  Viner  in  his  Abritlgf- 
ment ;  where  be  adds,  tbat  the  House  of  Iy>rds 
lield,  that  a  aenteoce  in  the  Ecclesiastical 
Court  conkl  not  be  impeacheil,  though  the 
proceedings  were  feint  and  by  collusion.  Thi^ 
tiear  and  direet  authority  is  to  be  sot  rid  of 
and  avoided  in  this  manner:  Mr.  Viner  is  a 
nonsensical  writer :  vou  are  not  to  giro  credit 
to  what  he  says.  I  shouM  hare  hu|ied  that 
gratitude  to  Mr.  Yiuer's  memory  would  hare 
represseil  that  observation :  he  baa  shortened 
the  hours  of  the  labour  of  lawyers,  and  more 
particularly  of  those  who  are  in  great  business. 
but  to  cases  in  themselves  irrcfngable,  with 
dedsiona  upon  the  very  point,  answers  cannot 
be  giren  by  argument ;  unless  your  lordships 
%ill  dignify  those  observations  with  the  name 
of  alignment. 

The  case  of  kd  v  Mayo  was  cited  from  Doc- 
tors Commona,  which  is  very  material  to  the 
icause  now  before  your  lordships.  It  was  a 
case  of  fraud  and  <^losion,  drsrovered  in  the 
Prerogative  Coort  upon  the  appeal,  which  had 
been  practised  in  the  Consistory  Court  of  the 
bishop  of  I/tndon.  The  fraud  was  apparent; 
be  that  ran  might  read  it :  but  what  said  the 

tdge  of  the  Pi^rogative  Coort  ?  You  must  go 
to  the  Consistory  Court,  where  the  fraud  was 
eammitted ;  I  can  give  you  no  relief.    Tiiere 
the  collusion  must  be  gone  into,  there  redress 
May  be  had,  there  tlie  honour  of  the  court  will 
findicated.    This  is  the  opinion  of  •  Kvisg 


judge,  of  high  character  for  bis  abilitiea  mI 
integrity:  a  greater  man  perhaps  never  aatat 
the  head  of  that  court. 

Your  ionl*(hips  have  been  ui  eased  to  give  a 
more  favourable  attention  to  the  wishes  of  the 
prosecutor,  as  the  present  is  a  criminal  proceed- 
ing. Is  it  the  principle  or  genuis  of  this  cwb- 
iry  to  be  more  active  to  find  out  and  piraisb 
crimes,  than  to  givi*  eflfect  to  civil  rights? 

My  lords,  there  is  a  benignity  in  the  laws  of 
this  country  to  ibe  frailties  of  mankind.  The 
judges  are  attentive  and  zealous  thai  the  civil 
justice  of  ihe  country  be  strictly  administered^ 
and  wilt  not  suffer  any  coutrivartce,  chicane, 
ncrident,  or  mnrlect,  to  dt-feat  it ;  but  in  cri- 
minal prosecutions  they  are  humane,  tliey 
make  great  allowances,  and  are  not  over-anxi- 
ous to  discover  criminals.  This  obstervation  ia 
rerifieti  by  daily  practice.  In  a  civil  eauNe,  if 
the  trial  comes  on  before  the  plaintiff  expecta 
it,  if  a  witness  be  out  of  the  way,  if  the  verd-.ct 
be  in  favour  of  a  defendant  contrary  to  the  evi- 
dence, the  venlict  is  set  aside,  and  a  new  trial 
onlered  and  justice  done:  but  in  a  criminal 
prosecution,  if  the  verdict  be  in  favour  of  the 
defendant,  though  it  arises  from  tlie  absence 
of  a  witness,  or  from  any  other  accident,  or  it 
be  given  contrary  to  the  clearest  and  most  sa- 
tisfactory proof  id' guilt,  though  not  one  of  tlie 
jury  can  ahew  his  face  without  a  blush,  yet  the 
verdict  stands,  and  a  new  trial  is  never  granted. 
It  was  even  denie«l  in  perjury  committed  in  the 
time  of  king  William,  where  the  defendants 
had  the  wickedness  to  corrupt  the  witneaaea  for 
the  prosecution  to  keep  out  of  the  way ;  for 
wlienever,  and  by  whatever  roeana,  there  ia  an 
acquittal  in  a  criminal  prosecution,  the  scene  ia 
closed  and  the  curtain  drops. 

I  cannot,  my  lords,  sit  down  without  re- 
minding your  lordships,  that  in  the  course  of 
the  argument  have  been  cited  many  determi- 
iiatioiis  in  the  temporal  eoorta  by  judjjea  who 
had  no  partiality  to  the  ecetcsiaMioal  juriadic- 
tion,  acknowledging  their  autliority,  and  de- 
chiring  unA  voce,  that  in  all  'cases,  where  they 
have  an  exclusive  jurisdiction,  tlie  sentence  is 
final  and  conclusive ;  there  is  not  an  exceptimi 
to  be  found  in  the  hooka.  Some  of  these  de- 
clarations were  made,  wheo  the  jnd^  of  tlie 
timporal  courts  were  exceedingly  jealous  of 
the  ecclesiastical,  and  when  they  were  even  in 
a  state  of  warfare. 

Does  the  present  case  call  upon  yovr  lord- 
shipa  to  break  down  the  boundariea  which  the 
constitution  has  fixed  between  the  temporal 
and  ecclesiastical  courts,  or  to  invade  thoee 
mlea  of  decision  which  have  been  tranamitted 
from  the  earliest  of  tiosesP  Is  there  an  autho- 
rity to  warrant  your  lardahipa  in  taking^'so  ex- 
traordinary a  step } 

Is  it  expected,  that  your  lordahipa  are  to  be 
more  jealous  in  finding  out  crimes  and  puniah- 
ing  offenders  than  your  ueeators  ?  and  to  ac- 
complish those  purpoaes,  that  you  will  disregard 
the  authorities  of  the  law,  the  practice  of  ages, 
ami  the  apiritof  the  Eugliah  cooatitutioo  f 

If  Uie  wma,  iMlMd  of  beiii|^  olaw  in  lb- 
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voarafthaiiobklady  ■ttbebir,  m  1  caiiant« 
it  lo  he,  hftd  been  only  daubifiil,  I  ua  penuaiini 
your  lonlahipi  WDuld  prooouDce  an  acquittal. 

It  u  tbc  duty  aoil  practice  of  every  judge  in  k 
criminal  proaeculion  to  let  the  jury  know,  that, 
if  there  bangs  a  doubt  in  the  came,  they  fuiglil 
to  girt  the  turn  of  the  sole  iu  faiout  of  iDDO~ 
cencc,  aadactjuit  the  |iiiiuner. 

Cau  your  lordiihi|>s,  after  aii  argweiit  of 
three  davi,  io  nhich  to  many  reapeclable  de 
tcrmiiiationi  in  farour  of  the  eccletiiatica)  jnri* 
dicliun  bare  been  cited,  lay  your  bandi  upott 


c  uf  iha  Eccfesjaitical  Court,  upon  tbe 
faith  of  which,  iiiiil  by  the  advice  of  a  pmon  of 
the  6ral  knonledffe  and  abilitiei  in  the  eccled- 
•itical  law  the  noble  lady  acted,  it  a  nullity  and 
of  nu  avail  j  and  that  the  baa  iatentinnotty  vio- 
lated the  lawa  of  her  country  and  become  a 
biouP 

My  lord*,  I  vrill  not  permit  myaelf  lo  (ua> 
pcct  aoy  one  of  your  lordihips  can  entertain 
•ucb  an  nphiinn  ;  and  I  sit  da>n  with  llio  moal 
prriect  confidence,  that  by  your  lordsbipt 
jud|{uienl  the  uublc  lady  at  the  bar  will  be  dis- 
niMed  Irom  any  farther  atteiul«ace  upon  your 
lordahipa. 

Lord  High  Strteari.  A  noble  lord  atlu, 
whether  in  tbal  case  you  citeil,  where  an  ac- 
tion was  bmu^hl  ntpiinst  Mr.  Thomaa  llervey, 
the  Court  ii|HiH  hearini;  the  aenlencc  in  the  Gc- 
elniastical  (.'ourt  rethseri  to  proceed  farther  in 
it ;  or  whether  it  was,  that  the  cause  ivai  theu 
depending  io  the  Ucclesiulica]  Court? 

Blr.  ir«//<i<;e.  I  will  give  your  lordsliipa  an 
accouol  from  my  memory,  coafirmed  by  a  note 
takeif  in  a  BubsHuvnl  cauae;  and  if  there  ia 
any  douhl  iijion  the  fads,  I  am  hapjiy  to  ac- 
quaint •  uurlurdtliips,  that  you  will  have  much 
better  mrormatiun  uiH>n  the  sulject  from  tlie 
noble  juiiKe  wholrird  tlie  cause.  Mr.  ll^vey 
and  the  laily  had  lived  arparate  several  yearc, 
during  which  time  a  creditor,  who  had  fur- 
nished her  with  neressnrin.  Iiroucht  an  action 
apiioit  Mr.  Hervey.  He  denied  his  (uarriagfe. 
There  had  not  been  n  (entei)cn  ot  thai  time  in 
the  Ecclrsiistical  Court.  The  jury  were  rb- 
linfied  with  the  evidence  of  the  mafriatie,  and 
found  a  verdict  nitainU  Mr.  Ilerrty. — ADUIhcr 
creditor,  who  bad  furnishiHl  necessariri  liir  the 
lady  afierwards,  hniuithl  liisaction  against  )Ir. 
Uervey,  auil  Haspro'idcd  wiih  the  sjnie  evi-  ' 
deocB  which  had  salisli? d  the  furuier  jury :  but 
between  the  time  of  the  furuttr  trial  and  tlie 
trial  ulihis  ciu<>e,  a  suit  ot  JHCtiiaiion  had  bt^eo 
HUIJtuled  in  the  Ertlekiasiical  Court  by  Mr. 
Hcrvey  against  the  lady,  and  a  sentence  pio- 
nouDccd  in  hit  favour,  which  was  offered  in 
evidence.  The  ttsmrtl  juUife  conctived  him- 
mII'  bound  by  that  sentence,  as  the  judgment 
ttfa  court  of  GOtnpctentjuriiclicTion  :  ihere  was 
no  impiwilioii  upon  tlie  crediuir,  nu  occasion 
for  an  alarm  hv  the  dei-isino,  tlie  debt  «  as  nut 
coniraclad  during  cohabitation,  no  act  of  Mr. 
Harvr>'a  had  inducad  llie  creditor  to  furnish 
the  necessaries  to  bar  W  bta  II  ilit,  h«n«piipG«d 
VUL.  XX. 
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)  relation ;  the  plvaliff  gave  credit  opon  tba 
irriage  jtarlf,  and  itbcrefare  look  upon  him  let 
isTy'lbe  Court  tliat  thera  was  a  legal  mar- 
-ge:  thetenlcnceoftheEcclesiBBliealCouif 
had  deterntioed  the  point:  the  judge  apprtt- 
hended  that  the  question  waa  closed,  and^that 
he  was  bound  lo  give  laiib  and  credit  lo  thqi 
sentence ;  and  ihe  pUintilT  failed  op  accMut 
of  the  sentence,  tliougb  it  was  aAeriranU  re? 
verard  upon  aoappeal.* 

Doclnr  Cahert.  Sly  lords,  Ihe  quaatiott 
arising  upon  tbe  aenteore  which  has  taken  up 
to  much  of  your  lordsUpa'  lime,  seena  now 
ccufined  to  a  DUTower  conpui  ibau  we  at  first 
apprehended. 

My  lortlt,  when  tlie  coiuiel  for  Ihe  aoUa 
duchest  sl  your  Inrdthip*'  bar  offered  the  sen- 
tence in  Ihe  Ecdesiutical  Court  tn  be  read  ti 
conclusive  evidence,  it  was  desired  by  tit* 
counsel  on  the  other  side,  ibnt  tlie  rest  of  iba 
prorcedinf^t  in  that  cause  might  likewise  ba 
read.  This  raised  a  belief  in  us,,  tliut  escep- 
lion  would  be  taken  lo  the  nature  of  thit  sen- 
tence  iu  particular,  as  differiug  frooi  tentcnuef 

My  lords,  we  apprehended  it  would  beaaid.  If 
indeed  it  was  by  some  of  tbe  cauosel  on  tba 
other  side,  that  a  proceeding  in  a  cause  of  jaclt- 
lation,  when  the  issue  nf  it  was,  pronouncinff 
forthejactilatioo,  and  the  defendant  enjoined 
silence  (let  the  proceediog  in  that  ceuie  Iter* 
been  wlul  it  mi^ht,)  would  not  amount  lo  k 
"liliTe  decree  againtla  marriage,  but  it  would 
merely  a  dismission  of  the  party  (  that  it 

luld  amount  to  no  more  than,  this,  that  no- 
thing had  been  jiroved  fur  tlie  present,  and  that 
''"judgment  never  would  become  decretal, 

lly  lords,  I  take  it  to  be  a  mere  mistake,  t« 
apeak  of  proceediog*  in  such  a  cauie  in  that 
way  ;  but  however,  we  have  it  now,  ai  I  un- 
deraland,  in  concession  from  the  cnuDsel  on  tbe 
lie,  and  we  sre  peifectly  agcced  about 
the  nature  of  the  sentence ;  It  has  been  allowed, 

is  as  conijilete  a  sentence  against  a  marriage, 

ifilhad  been  pronounced  in  a  cause  of  nulhly 
'  marriage. 

My  lords,  B  cODCcmiun  of  this  sort  coming, 
from  the  counael  on  the  Other  side,  your  lord- 
musl  leave  ihei 

Hilar 


entiuns  nf  the 
..     „  hid    in  other 

questions;  and  likewi;e  by  ilie  aclof  paclia- 
ruent,  upon  which  alone  this  prosecution  can 
tie  fouuded. 

My  lords,  it  is  conceded,  that  *nme  judg- 
ments of  the  erclrsiastical  courts  arc  fiual  n 
10  matrimony ;  but  if  they  concede  that  soma 
are,  there  is  now  reniaiiiiog  no  ohjrciino  to  thia 
in  particular.  Voor  lordshijw  will  see  how 
much  thin  in  hupported  by  the  statute  un  wbK(> 
ihe  prusrvution  IS  founded ;  becauhc  tliet-xcep- 
lions  out  of  that  iiatnte  go  directly  to  those  sen- 
lences  with  which  it  is  now  allowed  this  ia  upoa 

■  Peake'a  Lur  of  (vidaocpi   e.  ^  6  fl, 

p.  SO,  Sote.  . 
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a  footing.  Can  it  tliererore  with  an  v  propriety 
be  now  urc^ed,  that  it  oueht  not  to  be  nMived 
aa  conclusive,  because  there  ia  a  posiihilitj  of 
acttini;  it  aside  ?  This  seemed  sstonishiiigf  to 
the  mnied  f^eutleman  who  8i>oke  first  on  the 
other  aide  ;  that,  as  it  is  alIowe<l  that  the  court 
who  pasaed  that  sentence  couIJ  at  any  time 
upon  proper  evidence  rererse  it,  it  should  be 
nr|^l  in  this  judicature  as  conchisire  upon 
your  lordship^t.  Many  instances  hare  |»een 
given,  M  liere  sentences  not  morK  linul  or  irre- 
vocable than  this  have  been  allowed  in  the 
common  law  courts.  If  in  a  cause  of  nullity, 
a  mamai;e  be  pronounced  to  be  void,  it  would 
not  be  contended  a  moment,  hut  that  such  a 
aentence  is  within  the  exception  of  the  net; 
and  no  person  marrying  acain  aOt* r  such  a  sen- 
tence could  be  an  object  of  punishment  under 
that  net.  It  iv  siirefy  tlierrfore  a  very  convi- 
derable  concruion,  and  Kutiicirnt  to  ju!(iify  the 
reliance  iie  hare  upon  It,  that  it  in  a  positive 
BOd  direct  sentence  of^ainst  the  marriage. 

Bly  lords,  the  ground  of  some  ol  the  pxccp- 
tioBS  out  of  the  act  of  pari!  a  me  lit  speuis  tf>  be 
the  notoriety  of  the  state  of  the  party,  which 
leavea  no  room  liir  imposition  im  the  person 
with  whom  the  ^pcoiid  niarri3i:c  is  conlrarted; 
for  the  act  has  not  in  view  merely  the  punish* 
ment  of  the  otfence  as  ai;ainst  morulity,  because 
tlie  exceptions  arc  such  which  aMow  in  many 
cases  a  second  marria^^e,  though  the  fir&t  is 
really  in  force.  The  ohjei't  tin  refore  of  the 
act  of  narliament  seems  to  he  this,  tliat  there 
afaould  ue  no  deceit  put  upon  the  person  :  it  is 
txpressed  by  the  preamble  in  these  words: 
**  Whereas  many  persons  going  from  one 
^unty  to  another,  or  into  places  where  they 
^ra  not  known,  marry  agam  ;  therefore  be  it 
enacted :"  but  when  there  has  been  any  pro- 
oeeding  of  this  sort,  when  there  bas  been  any 

J [ueation  litigated  in  the  Ecclesiastical  Ccurt  re- 
alive  to  that  marriage,  and  when  the  sentence 
of  the  Court  is  a^rainst  that  marriai^e,  I  believe 
it  is  no  strain  of  the  interpretation  of  that  act,  to 
anppose  it  is  one  of  those  cases,  in  which  no 
prosecution  of  this  sort  ouj^lit  to  be  carried  on. 

My  lords,  the  variety  of  instances  that  have 
(een  |irodnced  to  shew,  that  whenever  any 
sentence  of  this  aort  has  been  proiluced,  it  has 
been  constantly  attended  to  by  all  civil  jurisdic- 
Uons,  will  not  bear  a  contradiction  ;  nolhincr 
can  be  more  clear.  To  all  the  cases  that  have 
been  quoted  on  our  side,  I  do  nt»t  apprehend 
that  any  answer  has  been  given  to  atfect  their 
authority ;  what  is  more,  there  has  been  no 
caae  cited  on  the  other  side :  tberelbre,  if  a 
aeries  of  authorities  will  establish  any  point,  it 
it  to  be  conceded,  that  in  all  civil  cases  a  sen- 
tence thus  pronounced  by  a  court  having  a 
competent  jurisdiction,  where  Uie  question  baa 
oome  before  that  court,  marriage  or  not  mar- 
riage, will  be  receiYed.  Tlie  qnestion  then  will 
come  to  this :  if  it  can  be  establisbed,  that  In 
civil  suita  it  would  be  received,  ought  it  not  lo 
have  the  nme  effect  in  a  criminal  proaecution? 
Wtla,  for  that  por|iQae  there  have  been 
«d  to  your  lonlibipa ;  that  of  the  King 


agalott  Vincent,  where  there  was  a  prosecution 
for  a  forgery,  and  the  probate  was  received  aa 
conclusive  evidence  against  that  forgery. 

My  lords,  in  answer  to  that  it  was  urged 
only,  that  it  was  a  case  that  was  too  atreng, 
and  they  could  not  civc  credit  to  the  re|>orter. 
That  answer  seems  by  no  means  satisfactory, 
especially  as  it  docs  not  meet  with  supiwrt  from 
any  subsi^iient  authority,  since  none  has  been 
quoted  that  comes  up  to  the  |>oinl.  Two  or 
three  cases  have  lieen  mentioned ;  but  when 
they  are  considered,  and  the  circumstances 
they  wire  attended  with,  your  lordships  wilt 
find,  it  tloes  not  ap|>ear  that  they  come  up  to 
the  case  in  question.  In  two  of  these  instances, 
the  sup|H>seil  testators  were  livintr.  I^Iy  lords, 
it  was  a  gross  imposition,  and  the  whole  pro- 
ceeding a  mere  mistake,  and  nothing  more. 
The  testator  came  into  court  lo  give  evidence. 
To  be  sure,  a  probate  under  these  circun* 
stances  could  not  be  attended  to ;  it  could  not 
l>e  a  probate  at  all ;  nor  could  it  be  contended, 
that  the  pmbate  of  the  will  of  u  living  persoD 
conid  l>e  receivetl  in  evidence.  1  know  tho 
treatment  it  receiveil  in  the  Court  of  Preroga- 
tive in  that  rase,  where  Stiriing  was  executed 
for  a  fur;r*'rv.  I  eiMpiirt^d,  to  see  how  thai 
stands,  and  f  do  pnt  lind  there  were  any  pro- 
cee<liiigs  to  leverse  or  revoke  the  pnibate;*  Iho 
tliincf  iiaji  too  nb^iuid  to  riNpiire  a  judicial  dis* 
qiiisiiion.  I  was  iafornied,  a  peu  was  drawo 
through  tliL  probate,  and  on  tlie  margin  waa 
wriiitu  the  woni  *  void.*  There  were  two 
other  cases  mentioned  of  indictments  for  forg- 
ing wills,  where  it  was  Kaid  that  there  was  a 
prftbate  exikiiot^ ;  but  it  dues  not  appear 
throus^liout  these  caseti,  that  any  mention  was 
made  of  the  probate  at  the  trial,  or  that  the  ex- 
ception was  taken  lor  the  prisoners.  We  pointr 
ed  out  to  your  lonKhips  the  great  inconveni- 
ence that  would  arise  from  {(oing  on  to  enquira 
into  questions  of  tlii<  sort  in^tu'o  different  judi- 
catures.    It  was  asserted 

A  Lord,  IVbrtlier  the  scratrh  with  a  pen 
throuirh  the  probate,  in  the  case  Of  Stiriing, 
was  done  by  any  order  of  the  Court? 

Dr.  Calvert,  Not  by  any  judicial  order,  I 
believe.  I  apprehenii  ii  never  came  judicially 
liefore  the  Court.  By  whom  it  was  dune  1 
know  not:  I  am  not  acquainted  with  that. 

My  lords,  it  was  asserted  by  the  counsel  on 
the  other  side,  that  no  decision  of  a  civil  nature 
could  be  applied  to  any  criminal  question :  it 
was  asserted,  but  1  did  not  find  that  it  was  sup- 
ported by  any  principles  or  authorities. 

My  lonis,  we,  on  the  other  hand,  did  submit 
to  your  lordships,  that  the  inconveniences  aris- 
ing from  SHch  different  enquiries  might  be  ex- 
tremely great ;  for  if  they  produce  difl'ereot 
judgments  upon  the  same  point,  the  persona, 
who  should  be  affected  and  interested  under 
them,  under  such  a  predicament  might  find  it 
difficult  to  know  wliat  should  be  their  dnty. 


*  8ee  Mr.  Leach *a  adoption  of  the  obiarrft* 
tion  u  to  thii  alroady  noticed,  p.  486, 
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We  poioted  oat,  that  in  ease  the  tentenoe  now 
in  qaestion  remains  in  force,  which  I  trost  it 
will,  notwithstandin^i^  any  judgment  that  may 
be  passed  in  this  Court ;  yet  if  you  should 
proceed  to  censure  the  person  thus  separatetl 
from  the  supposed  former  hushand,  from  this 
ceritrariety  of  judgments  tlie  greatest  confusion 
would  arise :  for  you  would  censure  the  person 
for  marrying  ai^am,  as  heing  the  wife  of  that 
hufibaud,  of  whom  it  had  b^n  directly  in  issue 
and  determined  that  she  was  newer  the  wife. 
This,  my  brds,  appears  to  ns  a  rcry  consider- 
able absurdity.  The  only  answer!  heard  to 
that  was  rather  aTowiog  the  inconvenience 
than  removing  it.  When  it  was  asked,  in 
what  predicament  would  a  woman  stand  under 
these  circumstances?  it  was  said,  she  would  be 
a  wife  to  criminal  pur|>oses,  but  not  so  as  to 
civil  considerations.  What '  the  distinction 
meaot,  1  eoiifess  I  do  not  welt  understand ; 
but  it  was  said,  the  noble  hidy  at  the  bar  should 
be  considered  as  a  wife  to  all  criminal  purposes, 
because  fiersons  cannot  absolve  themselves 
from  their  public  duties.  1  never  understood, 
that  with  regard  to  matrimony  any  party  could 
absolve  himself  from  his  private  duties  neither : 
I  always  understood  it,  as  far  as  his  own  act 
could  affect  it,  to  be  an  indelible  obligation. 
But  what  are  the  duties  to  the  public,  which  a 
]ierson  in  this  situation  should  be  answerable 
for?  h  woman  by  law  separated  from,  and 
•ven  pronounced  not  to  be  the  wife  of,  the 
sapposed  husband,  and  ^  whom  she  cannot 
return ;  I  do  not  know  what  dnties  there  are, 
that  she  should  be  answerable  to  the  public  for. 
It  is  contended,  that  of  not  marrying  again  ; 
but  this  is  exprpssly  contrary  to  the  meaning 
of  the  act  itself,  which  provides  tliat  in  many 
cases,  even  where  the  former  marriage  remains 
in  force,  yet  a  second  marriage  shall  not  be 
criminal :  as  in  the  case  of  a  separation  a  tnentA 
et  ihoro  there  is  no  doubt,  that  the  parties  re- 
main man  and  wife  at  much  as  if  they  had 
oever  been  divorced  ;  nay,  it  is  so  merely  a 
temporary  separation,  that  there  is  no  occasion 
for  a  judicial  proceeding  to  bring  them  toge- 
ther again  ;  for  whenever  the  |iarties  chuse  to 
cohabit,  they  may  live  together,  and  are  as 
croinpletely  man  and  wife  as  if  no  separation 
baU-  happened.  Jt  has  been  observed,  that 
some  incODveniencra,  which  were  removed  by 
the  late  marriiige-uct,  might  be  introduced 
again  nnder  these  suits  of  jactitation:  it  is 
certainly  somewhat  unintelligible  how  these 
suits  could  be  applied  to  those  purposes. 
The  grievance  mentioned  is  this,  that  single 
women  contracting  debts  did,  before  that 
act  of  parliament,  procure  themselves  to  be 
clandestinely  married  tq  persons  with  whom 
they  never  intended  to  cohabit,  but  merely 
with  a  view  fraudulently  to  protect  themselves 
against  their  creditors.  Now,  can  it  be  argued, 
that  by  going  into  the  Ecclesiastical  Court, 
and  obtaining  a  sentence,  in  a  cause  of  jactita- 
tion, that  end  would  be  answered?  What! 
when  a  woman  wants  a  husband  to  protect  her 
froin  her  dcbu,  ibaD  tbt  gtt  liencif  firaodu* 


lently  released  from  her  husband  ?  It  seems  it 
would  have  quite  a  contrary  effect,  and  cannot 
answer  the  purpose  for  wfiicli  it  would  be  in- 
tended. If  any  of  the  excellent  regalationa 
made  by  that  act  are  in  dauger  of  being  in- 
fringed u|)OD  by  undue  practices,  it  were  worthy 
the  legislature  to  attend  to  it,  and  provide  against 
them  ;  but  a  court  of  justice  cannot  for  such 
reasons  depart  from  ancient  and  established 
modes  of  proceed  iiii(s :  and  in  this  case  thesa 
considerations  ought  not  to  have  the  least 
weight,  because  there  is  not  any  ground  for  tiMi 
apprehension.  In  the  proceedings  in  this  cri- 
minal court,  therefore,  your  lordships  ought  to 
receive  these  sentences  upon  the  verv  sama 
principles,  or  indeed  broader  than  a  civil  court: 
for  who  shall  pretend  to  say,  that  in  a  civH 
question  parties  may  avail  themselves  of  such  a 
suit  ?  But  where  a  person  is  brought  merely  to 
answer  for  a  crime,  and  for  the  purpose  of  pn- 
niihment,  who  shall  say,  that  it  is  consonant  to 
the  principles  of  law  that  such  a  defence  should 
not  avail  ?  So  rigorous  a  determination  in  cri- 
minal cases  has  not  been  supported  on  any  au- 
thority, or  established  on  any  uriociple.  Upon 
the  authorities  therefore  which  have  been 
quoted,  and  which  remain  unshaken  and  uncon- 
tradicted, we  do  submit  to  your  lordships,  that 
these  two  points  are  well  established.  But  it 
has  been  said,  that  we  are  now  arguing  for 
what  is  not  open  to  be  con^idereil  on  the  ge- 
neral principles  of  law  :  because  this  question 
has  been  already  decided  by  the  very  act  upon 
which  the  prosecution  is  now  depending :  for 
when  an  act  of  parliament  makes  some  excep- 
tions, the  true  interpretation  of  that  act  is,  that 
all  cases,  which  are  not  within  the  exceptions, 
are  within  the  prohibition. 

My  lords,  supposing  that  to  be  a  good  prin- 
ciple of  interpretation,  yet  it  may  very  well 
and  with  propriety  be  contended,  that  the  case 
that  is  now  offered,  I  mean  the  sentence  pru- 
nouncing  against  this  marriage  in  a  cause  of 
jactitation,  is  within  the  exceptions  of  the  act 
of  parliament.  • 

My  lords,  the  two  exceptions  are,  tliat  it 
shall  not  extend  to  any  person,  who  is  at  the 
time  of  such  marriage  divorced  by  any  sentence 
had  in  the  Ecclesiastical  Court ;  or  to  any 
person,  where  tiie  former  marriage  hath  been, 
or  hereafter  shall  be,  by  sentence  in  any  Eccle- 
siastical Court,  decreed  to  be  void  and  of  no 
effect. 

My  lords,  it  will  be  difficult  to  explain  the 
latter  words,  connected  with  the  pm vision  in 
the  former  clause,  without  taking  in  the  very 
sentence  which  is  now  under  consideration. 
The  general  words  in  the  first  clause  are, 
that  it  shall  not  extend  to  those  cases,  in 
which  at  the  time  of  such  marriage  the  person 
was  divorced  by  any  sentence  of  the  Ecclesias- 
tical Court. 

Now,  my  lords,  the  word  *  divorce^  has  always 
been  applied,  not  only  to  separations  d  mcnsA 
et  thoro  bat  to  divorces  ^  vinculo  matrimonii. 
The  first  clause  therefore,  under  the  general 

word  of  *  diforcoy'  ioemi  lo  take  in  both  tUeae 
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€asea,  wbetber  it  be  t  temporary  trparation  to  armd  a  marriaiife  hj  reason  or  miDorilr, 
for  adulin-y  or  cruelty,  or  whrlher  il  he  a  where  the  party  under  ag^  was  married  by  It- 
diforce  a  vincalo  matrimonii.  If  that  clauac  cenee  without  the  c«»iiaent  of  parents,  was  by  a 
ipplies  to  these  two  cases,  I  wouhl  ask  what  is  ■  suit  of  jactitation :  it  was  the  case  of  Frost 
the  meaning  of  the  second,  that  speaks  of  sen-  \  and  WaMeck  in  1760.  1  looked  into  the  aen« 
fences,  declarinyr  a  marriai^e  null  am!  void  to  \  tence  that  wax  proiioimced  in  that  cause,  and 
alt  effects  f  A  sentence  pronouncing  a  mar-  !  it  was  precisely  in  tlie  same  words  as  thiK  novr 
ria^  null    and   void,  auti  of  no    effect,   is  >  in  question,     ft'ill  any  lioily  contend  that  it  it 


the  same  thin^  as  a  divorce  a  vinculo  ma- 
trimonii ;  because  if  the  marriage  has  ever 
been  a  true  and  le^al    marria^^e,   it  is  well 


not  an  efffctual  sentence,  declaringf  the  mar- 
riaj^e  lietneen  these  parlies  void  P  Your  lord- 
shi|is  see  it  is  a  fallacy  therefore  to  say,  that 


known,  that  no  judicial  power  in  this  kin^-  )  this  method  of  proceedini;  iu  a  cause  of  jac- 
dom  can  put  an  end  to  it.     In  order  there-  I  titation  will  not  as  effrctually  bring  on  the  qiies- 


fore  to  pive  every  part  of  this  act  some  mean- 
ingf.  It  ouffht  to  be  understootl,  that  the  legisla- 
ture by  those  general  words  rou^t  mean  any 
aentence  whatever,  hy  which  the  Kcclesiastical 
Court  should  have  pronounced,  that  there  is  no 


tion  of  marriage,  as  a  cause  of  nullity  of  mar- 
riage. There  were  two  other  cases  afterwanla 
upon  that  act,  that  were  brought  in  the  same 
way ;  neither  of  them  came  to  a  decision,  but 
the  method  of  proceeding  w  as  the  same.    Afler- 


inarriage,  or  that  a  marriage  is  void  ;  it  being  I  wards  there  was  a  suit  upon  that  ai^t  of  por- 


the  purport  and  the  general  object  of  this  act 
to  save  not  only  the  jurisdiction  of  the  Ecclesi- 
astical Court  (that  is  not  what  I  am  contending 
for,)  but  it  is  to  save  the  innocence  of  the  per- 
aous  acting  under  such  sentences:    because 


liament  brought  as  a  cause  of  nullity  of  mar- 
riage. I  remember  it  lieing  made  a  question, 
whether  even  that  wns  a  proper  way  of  pro- 
ceeding; but  the  judge  was  of  opinion,  that 
the  party  might  have  proceeiled  in  either  way, 


Irbere  thatf|uc8tion  has  been  agitated  in  a  public  i  conceiving,  1  presume,  that  the  sentence  in  one 
cmirt(forlhe  legislature  does  not  suppose,  as  !  way  would  be  as  effectual  as  in  the  other. 
some  of  the  counsel  on  the  other  side  have  un-  With  what  propriety  then  can  it  be  said,  as  it 
warrant:ibly  suppn«ed,  it  to  be  a  private  and  was  on  the  other  side,  that  all  proceeilings  in 
clandestine  transaction;  but)  the  constitution  causes  for  jactitation  of  marriage  must  be  with 
supposes  every  court  to  be  open  and  public,  and  !  an  ill  intent  ? 

proceedings  there  to  be  before  the  face  of  the  My  lordiv,  it  doth  not  apply  at  all  to  the 
^rorld :  every  bo<ty  may  see  and  know  them,  ■  manner  of  procee«lin^s.  Sup|>ose  it  to  be  true, 
if  they  please;  and  when  there  has  been  this  I  what  was  asserted  by  the  counsel,  and  I  be- 
public  sentence  of  any  ronstitutiunal  court,  the  '  lieve  it  is  in  a  great  measure  so,  that  these 


meaning,  the  equity  of  the  act  must  he,  that 
any  one  of  these  sentences  shall  juMify  the 
narty  acting  under  it.  To  make  a  distinction 
Detween  a  cause  of  nullity  and  a  cause  of  jacti- 
tation, I  apprehend  cnn'he  founde<l  upon  no- 


suits  were  chieHy  used  for  the  purpose  of  en- 
quiring into  contracts  of  marriage  ;  for  before 
the  Marriage  Act  |iut  an  end  to  such  contracts, 
it  was  difficult  for  parties  to  know,  whether 
thf'\  had  entered  into  such  contracts  as  would 


thing,  hut  not  cnnsiiiering  thi*  nature  of  the  i  biml  them  or  no  ;  with  «vlnt  propriety  can  it 
proceedings ;  liecause  I  can  hardly  put  a  case,  |  be  said,  that  if  a  suit  of  jactitation  be  hniught 
which  woul  I  be  a  proper  subject  for  a  suit  of  |  upon  such  contract,  it  must  be  with  an  ill  in- 
nullity,  but  it  luight  likewise  be  proceeded  to  '  tent?  I  have  mentioned,  that  ihe^  suits  have 
the  same  effect  in  a  s\iit  of  jactitation :  the  boon  brought  under  the  Marriage  Act,  and 
onW  difference  is,  the  proof  beintr  pnt  upon  the  therefore  merelv  upon  the  question  of  marriage, 
dificrent  p:irty.  Suppose  a  piTson  means  to  i  In  those  cases  tlie  sentriicts  are  preciNely  con- 
dispute  the  validity  oi*  his  niania^re;  he  may,  :  ceived  in  the  same  i^ords  nith  the  sentence  in 
If  he  pleuscs,  proceed  in  a  cause  of  nullity  of  '  this  cause  :  and  if  a  man  %«as  to  be  married 
marriage;  in  which  case  he  must  stale  the  !  again  after  such  a  sentence  pronounced,  nould 
circumstances  of  his  marriage,  and  the  prayer  I  it  be  ar;;ued  one  moment,  that  he  would  be 
of  his  libel  will  be,  that  uiuLt  these  circum-  guilty  of  polyi;ainy  under  this  statute?  If  he 
Stances  his  marriage  inny  be  pronounced  mid :  '  would  not,  it'miist  he,  because  such  a  sentence 
the  spiiteuce  then  would  he  direct  to  that  point.  ;  is  on  the  same  fooling,  as  if  it  had  been  given 
Suppose  on  the  other  hand,  he  chuses  to  bring  I  in  a  cause  of  nullity.  For,  if  a  sentence  given 
a  suit  of  jactitatifin,  and  charges  that  the  in  a  cause  of  nullity  was  to  be  offered  as  con- 
woman  has  claimed  him  to  be  her  husband  :  if  elusive,  and  before  you  enteretl  into  evidence 
she  justifies  tliut  jactitation  by  pleading  her  '  upon  tlie  fact,  your  lordships  would  ihink  it 
marriage,  it  is  incumbent  on  her  then  to  state  the  proper  time  to  offer  it,  there  would  be  no 
Che  case,  and  to  go  into  the  question,  whether  occasion  to  go  into  the  question  ;  because,  let 
it  is  a  marriage  or  no :  and  if  iuthiitjustiticutory  the  fact  turn  out  what  it  might,  iiiiii  senience 
ideaj  such  nrcunistaiices  be  stainl,  as  iiould  .  would  be  satisfactory,  thai  the  iiurnage  «aa 
have  bi-eii  the  contents  of  llie  liiici  in  a  cnuscof  void,  that  is,  that  there  was  no  inarriai^  ihen 
imllity,  the  sentence,  1  contend,  would  have  subsisting  between  the  parlies.  IVhai  is  the 
preciMel^  the  same  effect.  .  assertion  often  then  in  a  snit  of  jictiiition; 

Bly  lords,  I  have  known  more  instances  than  '  and  m  hat  was  the  assertion  in  the  <  ause  nu«r 
one  to  justify  what  I  assert.  The  first  guit  before  vonr  lordships  f  The  plaiiitilT  to  jnsrifj 
Ibat  e? er  was  brought  u[Idd  the  Hanrisge  Act  |  his  daun  upon  the  lady  statesi  thai  at  a  par* 


hst^ 
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ticular  time  be  wat  miirted,  ttatci  the  circom- 
tUnces,  itates  the  pereoDt  present:  he  at- 
tempts  to  prove  this  fact.  The  judge  haring 
eoDflidered  the  proofs,  and  gone  into  the  ques- 
tion, determioeu  that  there  tiras  no  marriage, 
or,  in  other  words,  that  the  marriage  is  of'  none 
effect :  that  is,  that  the  marriage  that  is  plead- 
ed there  can  hate  no  effect ;  for  he  pronounces, 
that,  as  far  as  to  him  appears,  the  party  is  a 
spinster,  and  free  from  all  matrimonial  con- 
tracts. If  we  are  right  then  in  bringing  this 
Cause  within  the  exceptions  of  tlie  act,  every 
objection  1  should  conceive,  that  can  be  stated, 
is  removed  under  the  express  regulation  of  the 
act  of  parliament ;  because  the  legislature 
taking  this  matter  into  their  consideration,  well 
aware,  as  it  must  be  supposed,  of  what  incon- 
veniences might  be  argued  to  arise,  have  still 
enacted,  that  these  sentences  existing,  the  per- 
aon  marrying  again  sliall  not  be  within  the  act 
of  parliament. 

Under  these  considerations,  the  reply  having 
been  so  fully  and  so  ably  gone  into  by  the  geu- 
tleniau  who  went  before  me,  1  shall  take  up 
your  lordships'  time  no  longer,  than  in  hoping 
you  wiil  be  of  opiAion,  that  this  sentence  com- 
ing within  the  exceptions  of  the  act,  it  would 
be  inipro|)er  to  go  into  any  proof  of  the  fact : 
and  therefore  1  hope  your  lordships  will  admit 
of  this  plea  of  the  defendant 

Lard  President  of  the  Council.  My  lords, 
I  move  your  lordships  to  adjourn  to  the  Cham- 
ber of  Parliament. — Lords,  Ay,  ay. 

Lord  High  Steward,  This  House  is  adjourn- 
ed to  the  Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  sapne  order  they  came 
down.    The  prisoner  retired  from  the  bar. 

After  some  time  passed  in  the  Chamber  of 
Parliament*,  the  Lords  and  others  came  bsck 

*  Die  Veneris,  19  Aprilis,  1776. 

Ordered  by  the  Lords  spiritual  and  temporal 
in  parliament  aseiubled,  that  the  following 
Questions  be  put  to  the  Judges,  viz. 

1.  Whether  a  sentence  of  the  Spiritual  Court 
against  a  marriage  in  a  suit  for  jactitation  of 
marriai^e  is  conclusive  evidence  so  as  to  stop 
the  counsel  for  the  crown  from  proving  the 
•aid  marriage  in  an  indictment  for  polygamy  P 

2.  Whether  adroiuing  such  sentence  to  he 
conclusive  upon  sucli  indictuiput,  the  counsel 
for  the  crown  may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  provinsf  the  same 
to  have  l>een  obtained  by  fraud  or  collusion  f 

Whereupon,  the  Lord  Chief  Justice  of  the 
court  of  Common  Pleas,  (Sir  WUliam  De  Greyy 
aher«*ards  lord  Walsini^baiii),  having  con- 
ferred with  the  rest  of  the  Judges  present,  de- 
livered their  unanimous  Opinion  upon  the  said 
Quentions,  with  bis  raasoos,  as  follow,  viz. 

My  lonls  ;  My  lord  chief  baron,  (sir  Sidney 
4|aAxd  toythej,  and  Ike  ttat  of  ny  brtthreiH  ^ 


from  thence  in  the  same  order ;  and  the  peers 
being  seated,  and  the  Lord  High  Steward  \% 
his  chair,  the  duchess  of  Kingston  was  agam 
brought  to  the  bar. 

■    ■        ■    ■  ■     I  ■  ■  ■  I  !■■ ■    m^^^^mtmmm^tm^Km^tmmamm^mmtmm^^m^    i 

have  desired  me  to  deliver  their  answer  to  th« 
questions  your  lordships  have  been  pleated  to 
propound  to  us. 

That  our  opinion  may  be  the  better  onderi 
stood,  it  is  necessary  to  make  some  observa* 
tions  on  what  has  passed  in  argument  opon  tho 
sulrtect. 

What  has  been  said  at  the  bar  is  oertainfy 
true,  as  a  general  principle,  that  a  transaetiaa 
between  two  parties,  in  judicial  proceedingSi 
ought  not  to  be  binding  upon  a  third ;  for  it 
would  be  unjust  to  bind  any  person  who  eouM 
not  be  admitted  to  make  a  defence,  or  to  en* 
mine  witnesses,  or  to  sppeal  from  a  judgment 
be  might  think  erroneous;  and  therefor-e  tb« 
depositions  of  witnesaea  in  anothercanse  in  proof 
of  a  fact,  the  verdict  of  a  jury  finding  the  fact, 
aiid  the  judgment  of  the  court  upon  facts  found| 
although  evidence  against  the  parties,  and  alt 
claiming  under  them,  are  not,  in  general,  to  bo 
used  to  the  prejudice  of  strangers.  There  arO 
some  exceptions  to  this  i^eneral  rule,  founded 
upon  particular  reasons,  iNit  not  lieing  appli* 
cable  to  the  present  subject,  it  is  unnecessary 
to  slate  them. 

From  the  variety  of  cases  relative  to  jndg* 
ments  being  given  in  evidence  in  civil  auits^ 
these  two  dnloctions  seem  to  follow  as  gene* 
rally  true :  first,  that  the  judtrment  of  a  court 
of  concurrent  jurisdiction,  directly  upon  ibo 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  con* 
elusive,  between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  aonther 
court:  secondly,  that  the  judgment  «»f  a  conrt 
of  exclusive  jurisdiction,  directly  u|>on  the 
point,  is,  in  like  manner,  conclusive  U|M>n  iho 
same  matter,  between  the  same  parties,  coming 
incitlenially  in  question  in  another  court,  for  a 
different  purpose.  But  neitl»er  the  judgnienl 
of  a  roncurreut  or  exclusive  jurisdiction  is  evi^^ 
dence,  of  any  matter  which  ranie  collalerally 
in  question,  though  within  their  jurisdiction  ; 
nor  of  any  matter  incidentally  cognizable ;  lAnr 
of  any  matter  to  be  inferred  by  argument  from 
thejudisment. 

Upon  the  subject  of  mfkrriage,  the  Spiritnal 
Court  has  the  sole  and  exclusive  cngitizHure  of 
qnestioniotc  and  decidingf,  directly,  the  leifaUty 
of  marriat^e ;  and  «f  enforcing,  specifically,  the 
ritrhts  and  obli^ulions  respeciioif  persons  ile- 
pendmg  upon  it ;  but  the  temporal  courts  have 
the  sole  Cognizance  of  exuminiou  and  deoidisg 
upon  all  temporal  rights  of  pro|ierty ;  and,  so 
far  as  such  rights  are  concerned,  ihey  have  tho 
inherent  power  of  deciding  incidentally,  either 
upon  the  fact,  or  the  legality  of  marriage, 
where  they  lie  in  tbe  way  to  the  decision  of 
the  pro|)pr  objects  of  their  jurisdiction :  they 
do  not  want  or  require  the  aid  of  the  spiritual 
courts;  nor  has  the  iaw  |»mvidetl  any  legal 
means  of  sending  to  them  tor  their  opinion ; 
except  wherOi  in  tbe  case  of  macriigOy  an ' 
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Lnrd  High  Steitnrd.  Mr.  Attorney  General, 
you  may  go  on  to  stale  your  charge. 

Aitornry  General.  My  lords,  it  seema  to  be 
matter  of  just  aiirprize,  that,  hetorc  the  com- 
■leiiGemeiit  of  the  last   century,  no  secular 

is  joined  upon  the  record  in  certain  real  writs, 
upon  the  leij^ality  of  a  marriage,  or  its  imme- 
diate couseqnence,  '^  ireneral  bastardy  ;*'  or, 
in  like  manner,  in  some  other  particular  in- 
stances, l>ing  peculiarly  in  the  knowlege  of 
their  courts,  as  pn>f«8aion,  deprivati«Mi,  and 
•one  ntherfi ;  in  tnese  cases,  upon  the  issue  so 
formed,  the  mode  of  trying;  the  question  is  by 
reference  to  the  ordinary,  and  his  certificate, 
when  returned,  receivrd,  and  entered  upon  the 
record  in  the  temporal  courts,  is  a  perfietnal 
and  conclusive  evidence  ajvaiost  all  Ihe  world 
upon  that  poiot ;  which  exceptionable  exteut, 
on  whatever  reasons  founded,  uas  the  occasicm 
of  tbe  statute  of  the  9ih  of  Henry  6,  requiring 
certain  public  proclamations  to  be  made  for 
persons  mterested  to  come  in,  and  be  parlies  lo 
Ihe  proceeding;.  Uut,  even  in  these  cases,  if 
Ihe  ordinary  should  return  no  cerliticate,  or  an 
insuHicient  one  ;  or,  if  the  issue  is  accompa- 
nied with  any  special  circumstances  as  if  a 
■econd  issue,  triable  by  a  jury,  is  funned  upon 
the  same  record  ;  or,  if  the  efiect  of  the  same 
issue  is  put  into  another  foini,  a  jury  is  to  de- 
cide, and  not  the  ordinary  to  certify,  the  truth  ; 
and  to  this  puqiose  sir  William  Siaunfurd  men- 
tions a  remarkable  intitaiice.  Uigfamy  was 
triable  by  the  bishopV  certificate ;  but  if  the 
prisoner,  to  avoid  the  chari^e,  pleads  that  the 
second  espousals  were  null  ond  void,  because 
he  bad  a  former  wife  living;,  this  special  bif>;amy 
was  not  to  be  tried  by  the  bish«p*s  certificate.  , 

So  that  the  trial  of  marriai^e,  either  as  to  le- 
gality, or  fact,  was  not  absolutely,  and  from  its 
natnre,  an  object  alicnifori. 

There  was  a  time,  when  the  spiritual  courts 
wished  that  their  determinations  mi^ht  in  all 
cases  be  received  as  authentic  in  the  temporal 
courts ;  and  in  that  solemn  asiiemhiy  of  the 
kin^,  the  peers,  the  bishops,  and  judj^es,  con- 
f  ene<l  for  the  purpose  of  scttlini;  the  demands 
of  the  church,  by  EdwnnI  the  second,  one  of 
the  claims  was  expressed  in  these  words :  **  Si 
aJiqua  causa,  vel  negotium,  cujus  cog;niiio 
sncctst  ad  forum  ecclesiasticum,  et  coram  ec- 
aesiasiico  judice  fuerit  sententialiibr  terroioa- 
lorn,  et  iransierit  in  rem  jndicatam,  nee  |ier  ap- 
pellationem  fuerit  suspensum ;  et  postmodura, 
coram  judice  seculari,  super  eaiiem  re  inter 
easdem  personas  questio  moveatur,  et  provetur 
per  testes  vel  instrumenta,  talis  exceptio  in 
foro  secuUri  non  admittatur."  The  answer  to 
which  demand  was  expressed  in  this  manner : 
**  Quando  eadem  cauaa,  divcrsis  rationibus  co- 
ram judicibuseccleaiasticis,  et  sccularibus,  ven- 
tilatnr,  dicunt  quod  (non  obstante  ecclesiastico 
jiidicio)  curia  rpg;i8  ipsum  traclct  negoiium,  ut 
aibi  expedire  videtur."  For  which  lord  Coke 
pves  tliis  reason,  second  Institute,  c.  32.  **  For 
Ike  spiritual  judges'  procccdiiigs  are  for  tbe 


punisbmetit  liad  been  provideil  for  a  crime  of 
this  malignant  complexion  and  |iernicious  ex* 
ample. 

Perhaps,  the  innocence  of  simpler  ages,  or 
the  more  preTsiling  influence  of  religion,  or 
the  severity  of  ecclesiastical  censures,  together 

correction  of  the  spiritaal  inner  man,  and  '  pro 
*  aalute anim«,*  t6  enjoin  him  penance;  and 
the  judges  of  the  common  law  procee<l  to  give 
damages  and  recompence  for  the  wrong  and 
injury  done  ;*'  and  then  adds,  '*  and  so  this  ar- 
ticle was  deservedly  rejected." 

And  the  same  demand  was  made,  and  re» 
ceived  the  same  answer,  in  the  thii«!  year  of 
king  James  the  first. 

It  is  to  he  observed,  that  this  demand  related 
only  to  ci«il  suits  lietween  the  same  parties  ; 
and  that  the  sentence  should  be  received  as  a 
plea  in  bar.  Hut  this  attempt  and  miscarriago 
did  not  prevent  the  leinpural  courts  from  shew 
ing  the  same  respect  to  their  fn^ceedings,  as 
they  did  to  those  in  other  courts.  And  there- 
fore where,  in  civil  causes,  they  found  the  ques- 
tiou  of  marriage  directly  determined  by  the  ec- 
clesiastical courts,  they  received  the  sentence, 
tlmui^h  not  as  a  pica,  yet  as  proof  of  the  fact ; 
it  being  an  atithority  accredited  in  a  judicial 
jiroceeding  by  a  court  of  competent  jurisdic'- 
tion  ;  but  still  they  received  it  upon  the  same 
principles,  and  subject  to  the  same  rules,  by 
which  they  admit  the  acts  of  other  courts. 

Hence  a  sentence  of  nullity,  and  a  sentence 
in  affirmance  of  a  marriage,  have  been  received 
as  conclusive  evidence  on  a  question  of  legiti- 
macy arising  incidentally  upon  a  claim  to  a 
real  estate. 

A  sentence  in  a  cause  of  jactitation  has  been 
received  upon  a  title  in  ejectment,  as  evidence 
against  a  marriage,  and,  in  like  manner  in  per- 
sonal actions,  immediately  founded  on  a  sup- 
l»ose(*  marriage. 

8o  a  direct  hcntence,  in  a  suit  upon  a  promise 
of  marriage,  against  the  contract,  has  been  ad- 
mitteil  as  evidence  against  such  contract,  in  an 
action  brought  upon  the  same  promise  for  da- 
msgcs,  it  being  a  direct  sentence  of  a  com- 
petent court,  disproving  the  ground  of  the  ac- 
tion. 

[So  a  sentence  of  nullity  is  equally  evidence 
in  a  personal  action  against  a  defence  founded 
upon  a  supposed  coverture. 

But  in  all  these  cases,  the  parlies  to  the  suits, 
or  at  least  the  parties  a^zainst  whom  the  evi- 
dence waa  received,  were  parties  to  the  sen- 
tence, and  had  acquiesced  under  it ;  or  claimed 
under  those  who  were  parties,  and  had  ac- 
quiesced. 

But  although  the  law  stands  thus  with  re- 
gard to  civil  suits,  proceedings  in  matters  of 
crime,  and  especially  of  felooy,  fall  under  a 
different  consiaeratisn :  first,  because  the  par- 
ties are  not  tbe  same ;  for  the  king,  in  whom 
tbe  trust  of  prosecuting  public  offences  is  vest- 
ed, and  which  is  executed  by  hb  immediate  or- 
ders, or  in  his  name  b^  some  prosecutor,  is  no 
party  to  sucb  prooecdiiigi  in  tke  £ccieiiBiticai 
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with  tliose  cAlamiti€8  which  naturally  and  ne- 
ceasarily  foltow  the  enormi|y  mip^ht  formerly 
bare  been  found  sufficient  to  restrain  it. 
From  the  moment  these  causes  ceaaed  to 

Court,  and  cannot  be  admitted  to  defend,  exa- 
mine witnesses,  in  any  manner  intervi'ne,  or 
appeal:  secondly,  such  doctrines  would  tend 
to  give  the  spiritual  courts,  which  are  not  per- 
mitted to  exercise  ray  judicial  cognizance  in 
0)atters  of  crime,  an  immediate  influence  in 
trials  for  offences,  and  to  draw  the  decision 
from  the  course  of  the  common  law,  to  nhich 
it  solely  and  peculiarly  belonjg^. 

The  ground  of  the  judicial  powers  (riven  to 
ecclesiastical  courts  is,  merely,  of  a  spiritaal 
consideration,  *  pro  correctione  morum,  et  pro 
'  salute  animte.'  They  are  therefore  addressed 
to  the  conscience  of  the  party.  But  one  great 
object  of  temporal  jurisiliction  is  tbe  public 
|»eace ;  and  crimes  against  the  public  peace  are 
wholly,  and  in  all  their  parts,  of  tempoml  cog- 
nizance alone.  A  felony  by  common  law  was 
also  so.  A  felony  by  statute  becomes  so  at  the 
moment  of  its  institution.  The  tern  poral  courts 
alone  can  expound  the  law,  and  judge  of  the 
crime,  and  its  proofs ;  in  doing  so,  they  must 
see  with  their  own  eyes,  and  try  by  their  own 
rules,  that  is,  by  the  c«)mmon  law  of  the  land ; 
it  is  the  trust  and  sworn  duty  «>f  theii'  ofiice. 
'  When  the  acts  of  Henry  the  eighth  first  de- 
clared what  marriages  shimid  be  lawful,  and 
wliat  incestuous,  the  temporal  courts,  though 
they  had  before  no  jurisdiction,  and  the  acts  did 
Dot'by  express  worils  give  them  any  upon  the 
point,  decided,  incidentally,  upon  the  construc- 
tion, declared  what  marriages  came  within  the 
Levitical  degrees,  and  prohibited  the  spiritual 
courts  from  giving  or  proceeding  upon  any 
other  construciion. 

Wiiilst  an  ancient  statute  subsisted  (2  H.  4, 
16),  by  which  personal  punishment  was  in- 
curred on  lioliling  heretical  doctrines,  the  tem- 
|K>ral  courts  took  notice,  incidentally,  whether 
the  tenet  was  heretical  or  not ;  for  **  the  king's 
courts  will  examine  all  things  ordained  by  sta- 
tute." 

When  the  statute  of  W.  3,  made  certain 
blasphemous  doctrines  a  temporal  crime,  the 
tein|ioral  courts  alone  could  determine,  whe- 
ther the  doctrine  complaine«l  of  was  blasphem- 
ous so  as  to  ctmstitute  the  crime. 

If  a  man  should  l>e  indicted  for  taking  a  wo- 
man hy  force  and  marrying  her;  or  for  mar- 
rying a  child  without  her  father's  consent;  or 
for  u  rape,  where  the  defence  is,  that  <*  the 
woman  is  his  wife  'r*  in  all  these  cases,  tbe 
temj»oral  courts  are  bound  to  try  the  prisoner 
by  the  rules  and  course  of  the  common  bw, 
and  incidentally  to  determine  what  is  heretical, 
and  what  is  blasphemous ;  and  whether  it  was 
a  marriage  within  the  statute^a  marriage 
without  consent;  and  whether,  in  the  last  case, 
the  woman  was  his  wife :  but  if  ibey  should 
happen  to  find,  that  seDtenoea,  in  the  respective 
cases,  had  been  g ifen  in  the  (Spiritual  Court 
vpoB  te  bercty ,  the  Uupheiooiii  doctrineii  the 


produce  thateiTeot,  imagination  can  eoaraeljr 
state  a  crime  which  calls  more  I6udly,  and  in  a 
l^reater  variety  of  respects,  for  the  interpod. 
tioo  of  civil  authority ;    which,  bc«idea  th« 

marriage  by  force,  the  marriage  without  con- 
sent, and  the  marriage  on  the  rape ;  and  theooari 
must  receive  such  sentences  as  condasive  evi- 
dence, in  the  first  instance,  without  looking 
into  the  case,  it  would  rest  the  subataotial  and 
effective  decision,  though  not  the  cognisanes 
of  the  crimes,  in  the  Spiritual  Court,  and  Itavt 
id  the  jury,  and  the  temporal  courtf,  nothing 
but  a  nominal  form  of  proceeding,  upon  wkat 
would  amount  to  a  pre-deterroined  conviction 
or  acquittal ;  which  must  have  the  effect  of  a 
real  prohibition,  since  it  would  be  in  vain  to 
prefer  an  indictment,  where  an  act  of  aforeigtr 
court  shall  at  once  seal  up  the  lips  of  the  wit- 
nesses, the  jury,  and  the  court,  and  put  an  en- 
tire stop  to  the  proceeding. 

And  yet  it  is  true,  that  the  spiritaal  eoorta 
have  no  jurisdiction,  directly  or  indirectly,  in 
any  matter  not  altogether  spiritual ;  and  it  ia 
equally  true,  that  the  temporal  courts  have  the 
sole  and  entire  cognizance  of  crimes,  which 
are  u  holly  and  aliogelher  temporal  in  their 
natui-e. 

And  if  the  rule  of  evidence  must  lie,  as  it  ia 
often  declared  to  be,  reci|irocal ;  and  that  ia 
all  cases,  in  which  sentences  favourable  to  tba 
prisoner,  are  to  be  admitted  at  conclusive  evi- 
dence for  him ;  the  sentenoea,  if  onfavoarable 
to  the  prisoner,  are  in  like  manner  conclusive 
evidence  agaiqst  him ;  in  what  situation  must 
the  prisoners  be,  whose  life,  or  liberty,  or  pro- 
perty, or  fame  rests  on  the  judgments  of  courts, 
which  have  no  jurisdiction  over  them  in  the 
predicament  in  which  they  stand  ?  and  in  what 
situation  are  the  judges  of  the  common  law, 
who  must  condemn,  on  the  word  of  an  eccle- 
siastical iudge,  without  exercising  any  judg- 
ment of  their  own  ? 

The  Spiritual  Court  alone  can  deprive  a 
clergyman.  Felony  is  a  cnod  cause  of  depri- 
vation: yet  in  lord  flobart's  Reports  it  is  held, 
that  they  cannot  proceed  to  deprive  for  felooyv 
before  the  felony  has  been  tried  at  law  ;  and 
although,  af>er  conviction,  they  may  aet  upon 
that,  and  make  the  conviction  a  ground  of  de* 
privation,  neither  side  can  prove  or  disprove 
any  thing  against  the  verdict ;  because,  as  that 
very  learned  judge  declares,  '*  it  would  be  to 
dett^rmioe,  though  not  capitally,  upon  a  ca- 
pital crime,  and  thereby  judge  of  the  nature  of 
the  crime  and  tbe  validity  of  the  proofii ;  nei- 
ther of  which  belongs  to  them  to  do.** 

If  therefore  such  a  sentence,  even  npon  a 
matter  within  their  jurisdiction,  and  before  a 
felony  committed,  should  be  conclusive  evi- 
dence on  a  trial  for  a  felony  committed  afW, 
the  opinion  of  a  judge,  incompetent  to  the  pur- 
pose, resulting  (for  aught  appears)  from  in- 
competent proofs  (as  suppose  tbe  suppletorjr 
oath)  will  direct,  or  rule,  a  jury  and  a  court  of 
competent  jurisdiction,  without  confronting  any 
whnefseiy  or  bearing  any  proofii:  for  tht 
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groM  ami  open  icanilal  ffim  to  refitrioii,  iin* 
■lioi  more  cruel  disap|Niintineot  to  the  jmt  and 
mmourible  expectatkiiw  of  the  pemoni  hetray- 
•d  bjf  it ;  which  tend*  more  to  corrupt  llie  pu- 

qacstioD  luppows,  and  the  truth  ik,  that  the 
temporal  court  dnes  not  and  cannot  exuiuine, 
whether  the  aentence  is  a  just  concliiiiion  Inun 
die  case,  either  in  law  or  tact  ^  ami  thu  dilii- 
culiy  will  not  he  removed  hy  preauminijf,  thai 


of  the  Duchea  tf  Kingston  f  [544 

rtty  of  domestic  life,  and  to  looaen  tliooe  tacretl 
connections  and  close  relations,  desijBTneil  by 
Providence  to  bind  the  moral  Morld  tugetber ; 
or  which  may  create  roure  civil  disorder,  espe- 

llnt  ir  it  was  a  direct  and  deciuve  sentence 
upon  the  point,  and,  as  it  standi,  to  be  ad- 
mitted as  conclusive  evidence  upon  the  court, 
and  not  to  be  impeached  from  within  ;  yet, 
like  all  other  act^f  of  ihc  hifchcist  judicidi  autho* 


9tftry  court  determines  rii^htlr,  because  it  ir.UNt    rity,  it  is  impeachable  from  without :  aUhnu|ih 


be  presnnied  too,  that  the  parties  ilid  n;;ht  iu 
brinsrinif  the  full  and  true  case  before  the 
€iMrt ;  and  if  they  did,  still  the  court  will  havp 
determined  rijfhlly  by  ecclesiastical  laws  and 
rules,  and  not  by  those  laws  and  ruii^s  f>y  which 
criminals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  recfivini;  such  sentence  is, 
because  it  is  the  jud(*ra^nt  of  a  court  coinpe- 
leot  to  the  enquiry  then  liefore  them  ;  from  the 
same  reasnn,  the  determination  of  two  justices 
•f  the  |)eace  upon  the  fact  or  validity  of  a  mar- 
riage, in  a<ljnd|;ing  a  place  of  settlemmt,  may 
hereafter  be  offered  as  evidence,  and  fvive  the 
law  to  the  highest  court  of  criminal  juris- 
diction. 

'    Dot  if  a  direct  sentence  upon  the  identical 
question,   in  a  niatrimouial  cause,  slionld  be 
arfmitled  a*i  evidence  (thou|*fh  such   sf^ntencc 
against  the  niarriai;e  has  not  the  force  of  a  final 
decision,  that  there  was  none)  yet  a  «i-:iusc  of 
jactitation  is  of  a  dift'erent  nature ;  it  is  ranked 
as  a  cause  of  defamation  nnly,  and  not  as  a  nia- 
trimouial cause,  unless  where  the  dffondant 
pleads  a  murrisire;  and  whether  it  ctuitinues  a 
matrimonial  cause  throughout,  as  some  say,  or 
ceases  to  be  so  on  failure  of  proving  a  mar- 
riage, as  others   have  said,  still  the  sentence 
Imi  only  a  negative  and  quatifieil  effect,  viz. 
**  that  the  party  has  failed  in  his  proof,  and  that 
the  libellant  is  free  from  all  matrimonial  con- 
tract, as  far  an  yetap|>ears;'*   leaving  it  open 
to  new  pro<ilsof  the  same  marriage  in  tlie  same 
cause,  or  to  any  prool's  of  that  or  any  other 
marria^re  iu  another  cause:  and  if  such  sen- 
tence is  no  plea  to  a  iiew  suit  there,  and  dues 
■ot  conclude  the  ("ourt  which  prononnce!«i  it 
cannot  conclude  a  cotirt,  wliicli  roc^ives  the 
aentence,  from  going  into  new  proofs  to  uiakt* 
out  that  or  any  otlier  marriage. 
8o  that  admitting  the  sentence  in  its  full  ex 


tent  and  isnport,  it  only  proves,  tiiat  it  did  not    of  the  cause,  may  be  imputed  by  a  stranger, 
yet  appear  that  they   were  married,  anil  not  ;  and  tried  by  a  jury,  and  determined  by  the 


it  IB  not  permitted  to  shew  that  the  court  uas 
miittaken,  it  may  be  khewu  that  they  were 
misled. 

Fraud  is  an  extrinsic,  c«dlateral  act ;  which 
vitiates  the  most  soleum  procceiiings  of  courta 
of  justice.  I^rd  Coke  say  M,  it  avoids  all  judi- 
cial iu:ts,  ecclesiastical  or  temporal. 

In  civil  suits  all  strangers  may  falsify,  for 
covin,  either  fines,  or  real  or  feigned  reco- 
veries ;  and  even  a  recovery  by  a  just  title,  if 
collusioo  was  practised  to  prevent  a  fair  de- 
fence ;  and  this,  whether  the  covin  is  apparent 
upon  the  record,  as  not  essoining,  or  nut  de- 
manding the  view,  or  by  suffering  judgment  by 
confession  or  default;  or  extrinsic,  as  not 
pleading  a  release,  collateral  warrruty,  or  other 
advantageous  pleus. 

In  criminal  proceedings  if  an  offender  is  con- 
victe«l  of  felony  on  cnnl'ession,  or  is  outlawed, 
not  only  the  time  of  the  felony,  but  the  felony 
Itself  may  be  traversed  by  a  purchaser,  whoM 
conveyance  would  he  affected  as  it  stands ; 
and,  even  af>er  a  conviction  by  verdict,  he  may 
traverse  the  time. 

In  the  proceed ini;s  of  the  Ecclesl.istical 
Court  the  same  rule  holds.  In  Dyer  there  is 
an  instance  of  a  second  administration,  fraudu- 
lently obtained,  to  detVat  an  execution  at  law 
against  the  first ;  and  the  fact  being  admitted 
by  demurrer,  the  court  pronounced  against  the 
fraudulent  administration.  In  another  instance, 
an  administration  had  been  fraudulently  re- 
voked ;  and  the  fact  being  denied,  issue  was 
joined  upon  tt ;  and  the  c«dlusion  being  found 
by  a  jury,  the  court  gave  judgment  against  it. 

In   the  more  modern  cases,  the  question 
seems  to  have  lieen,  whether  the  parties  should 
be  permitted  to  prove  collnwion  ;  and  not  seem- 
ing In  doubt  but  that  strangers  might. 
So  that  collusion,  beiug  a  matter  extriusic 


that  ihev  were  not  marrie*!  at  nil :  nnd,  bv  the 
rule  laid  down  liy  lord  chief  justice  Uoli,  siicli 
■ewleaee  ran  be  no  p'-oufof  any  thing  to  lie  in- 
ferretl  by  argument  from  h  ;  and  therefore  it  in 
■ot  to  be  infer r^l.  that  there  was  no  uiarriaiie 


courts  of  temporal  jurisiliction. 

And  if  fraud  will  vitiate  the  judicial  acts  of 
tlie  tempurul  courts,  there  seems  as  much  rea- 
snn to  prevent  the  mischiefs  arising  fnim  coU 
lusion  in  the  ecclesiastical  courts,  which,  from 


at  any  time  or  plact!,  branuse  the  court  hail  not  I  the  nature  of  their  proceedings,  are  at  leaat  aa 
then  sutiicient  evidence  t<*  vrove  a  marriage  at  j  much  exposed,  and  which  we  find  have  lieen, 
a  parlicniar  time  and  plme.  Tiiat  sentence,  j  in  fact,  as  much  exposed,  to  be  practised  upon 
and  this  judg)iieot,  may  stand  well  in«>etlier,  ■  for  sinister  purposes,  as  the  courts  in  West* 
and  both  pniptMitinns  Ih*  e«|iially  true :  it  may     minsier-hiill. 

be  true,  that  the  SpiritunI  Vowx  had  not  then  '      We  are  therrfure  onanimously  of  opinion  : 
■afficient  proof  of  the  marriage  •ijien tied,  and  '.      First,  that  a  sentence  in  the  S|Nritual  Court 
tbal  your  kirdships  may   now,  unfortunately,  '  against  a  marriage  in  a  suit  of  jactitation  of 
d  sntiiGieiit  proof  of  sume  marriage.  "    j  marriage  ia  aot  coadiiiire  evidMuaCi  la  U  t» 


545] 


Jw  Biganuf. 


*\ 


A.  D.  1776. 


[546 


eially  io  a  eonntrir  where  the  title  to  great 
boDour  and  high  omce  U  hereditary. 

[Here  fulloired  a  great  uproar  Miiod  the 
bar,  aod  the  Sejjeant  at  Armi  uiade  tlie  uiual 
proclaiAatioQ.] 

My  lorda,  the  misfortanea  ofiDdiridaala,  the 
comipiion  of  firivate  life,  tlie  eonfuaion  off'  do- 
Dieslic  rehitiooa,  the  disorder  of  civil  suecesfeion, 
aod  the  offeooe  done  to  rHigion,  are  suggested, 
not  as  iDpredieota  in  the  particolar  offence  now 
under  trial,  but  as  miseries  likely  to  arise  from 
the  example  of  the  crime  in  general ;  and  are 
laid  before  your  lordships  only  to  call  ^onr  at- 
tention to  the  course  and  order  of  the  trial,  that 
nothing  may  fall  out,  wiiich  majr  give  c6un- 
tenance  to  such  a  crime,  and  heighten  Isach 
dangers  to  the  public. 

The  presmt  case,  to  state  it  justly  atid  fairly, 
Is  Btript  of  much  of  this  aggravation.  The  ad- 
Tanced  age  of  the  parties,  and  their  previous 
habits  of  life,  would  reduce  many  of  these  ^- 
ncral  articles  of  mischief  and  criminality  to  idle 
topics  of  emptor  declamation.  No  part  of  the 
preaent  complaint  turns  upon  any  ruin  brought 
oa  the  blameless  character  oi  injured  inno- 
cence ;  or  upon  any  disappointment  inourred 


any  corruption  supposed  to  be  introduced  mto 
domestic  life.  Nor  should  I  expect  much  ae- 
rious  attention  of  your  lordships,  if  I  should 
urge  (he  danger  of  intailing  an  uncertain  b&a- 
dition  upon  a  helplesa  offitpring,  or  the  appre- 
hension of  a  disputed  succession  to  the  hoiistf 
of  Pierrepoint,  as  probable  aggravations  of  this . 
crime. 

But  your  lordships  will  be  pleased  withal  t^ 
remember,  that  every  plea,  which,  ro  a  case 
differently  circumstanced,  might  have  Isid 
claim  to  your  pity  for  an  unfortunate  passion 
in  younger  minds,  is  entirely  cot  off  here.  If 
ii  be  true;  that  the  sacred  rites  of  matrimony 

stop  the  counsel  for  the  crown  from  proving 
the  marriage  in  an  indictment  tor  polygamy. 

But  secondly,  admitting  such  sentence' to  be 
conclusive  upon  such  indictment,  the  counsel 
for  the  crown  may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  proving  the  same  to 
have  been  obtained  by  fraud  or  collusion.* 

Die  Sabbali,^0  Aprflis,  1776. 

Ordered  by  the  Lords  spiritoal  and  temporal 
in  parliament  assembled,  that  the  Lord  Chief 
Justice  of  the  court  of  Common- Pleas  be,  and' 
he  is  hereby  desired  to,  fiivQur  this  House  with 
a  copy  of  his  Aivnment  ofioQ  the  Questiom  pto- 
posed  to  the  Judges  by  this  House  yestenfey . 

Tliese  reasons,  says  Mr.  Hargrave,  were 
thought  to  be  so  important  that  the  Lords  re- 
quested to  have  a  copy  of  his  arguipent. 

*  See  Peake's  Law  of  Evidence,  c.  9,  t.  S. 
IS  East  41 1.  East's  Pleas  of  the  Crown  c.  12, 
a.  5,  and  Hawkins's  Pleas  of  the  Crdwn,  bfc.  1, 
a.  49,  s.  11. 
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have  been  violated,  I  am  afraid  it  must  also 
appear,  that  dry  lucre  was  the  whole  indae^- 
ment,  cold  fraud  the  onl}'  means  to  iierpetrale 
that  crime,  la  truth,  the  evidence,  if  it  turns 
out  correspondent  to  the  expectations  I  have 
formed,  will  clearly  and  expressly  refiresent  ft 
as  a  mattecoT perfect  iodifferenre  to  the  prisoner 
which  husband  she  adhered  ti>,  so  iliat  the  profit 
to  be  drawn  from  this  marriage,  or  tnm  that, 
was  tolerably  equal.  The  crime,  stated  nudar 
these  circumltauoes,  aod  carrying  this  imprea- 
sioo,  is  an  offence  to  the  law;  which,  if  it-bo 
less  aggravated  in  some  particulars,  beoomas 
only  more  odious  in  others.  j 

uat  I  decline  making  general  observatfeiMl 
upon  the  evidence.  1  will  state  it  to  year  lord* 
ships  (for  it  lies  in  a  very  nsrrow  cumpsss)  in 
the  simplest  and  shortest  osaoner  I  can  invent. 
The  lacts  (as  the  state  of  the  evidence  promises 
me  U*y  will  be  laid  be(bre  your  lordahins) 
form  a  case,  which  it  will  be  quite  impoasiW 
^  aggravate,  and  extremely  diflioult  to  CK« 
tanuate. 

Alv  lords,  considering  the  length  of  time 
whicb  has  intervened,  a  very  few  periods  will 
comprise  the  facts  -which  I  am  able  to  lay  be« 
fore  your  kwikbipa.    First,'  the  i^arriage  of  the' 


to  just  and  honourable  pretensions ;  or  upon  '  prisoner  with  Mr.  Herve^ ;  her  coliabitatioa 


with  him  at  brokien  and  dSsUnt  iatervals ;  the 
birth  of  a  child  hi  oonseqnence  of  it ;  the  rnp* 
ture,  and  separation  which  soon  followed. 
Secondly,  the  attempt  which  the  prisoner,  id 
view  to  the  Into  kwd  Bristol's  then  state  af 
health,  made  to  establish  the  proofs  of  her  mar- 
riage with  the  present  eari.  Lastly,  the  plaoy 
which  makes  the  immediate  subject  of  the  pre« 
sent  intiictment,  for  hriuging  aboat  the  cele- 
bratioB  of  a  second  marriage  with  the  late  duke 
of  KJiigstoa. 

Tlie  prisoner  came  to  London  eariy  ia  life» 
some  time,  as  I  take  k,  about  the  year  1T40. 
About  1743,  she  was  introduced  into  the  family 
of  the  late  princess  of  Wales,  as  her  roaki  oif 
honour.  In  the  summer  of  1744,  she  con« 
tmeted  an  acqoaintaace  with  Mr.  Hervey; 
wtiicli  begins  the  matter  of  the  piesent  indtot- 
mcnt.  Thir  acquaintance  waa  contracted  bj 
the  mere  aecideitt  of  an  interview  at  IVioehes- 
ter  raoos.  The  familiarity  immediately  heg%u  ; 
aad  vefy  soon  drew  to  ita  conclusion. 

Iliss  Cifudleigh  was  about  eighteen  years  of 
age ;  and  resided  at  the  house  w  a  Mr.  nerriUt 
her  cdusin,  on  -a  visit  with  a  Mra.  Hanmer, 
her  aunt,  who  was  also  the  sister  of  Mr.  Bler- 
rilKs  moMier.  One  Mr.  Monatenay,  an  inti- 
mate friend  of  Mr.  Merrill'Si  was  there  at  the 
same  time. 

Mr.  Hervey  was  a^y  aboat  seventeen  years 
oldi  of  small  toftune,  but  the  youngest  son  of  a 
noble  family.  He  was  lieutenant  of  the  Corn- 
wall,  which  made  part  of  sir  John  Davers's 
squidron,  then  lying  at  Portsmouth,  and  des- 
tined for  the  West-Indies.  In  short,  he  ap- 
l»eared  to  Mrs.  Hanmer  an advantegeous  match 
for  h^r  niece. 

From  Winchester  races  he  was  invited  to 
Lainston ;  and  carried  the  ladies  to  sec  bis  shif 

3N 
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Bony  Mnf  pei-furnMi),  Mm,  HanavHi  dmM 
WBi  ilapalchrd  lu  mf  thai  the  cimm  wk*  clear  ; 
■Dd  ibej'  rHurneil  inio  ilie  botuc,  ■ilhoiit  btin^ 
ofaarrtbl  bji  inj  uf  ilie  irrTaol*.     I  meDtioa 


ax  PnrtiBnalh.  Tlie  .4uca*l  foTlmring,  he 
ihMle  a  •roDOd  (iiil  ii  I^nMon  far  two  nr  three 
dty*;  during  ithicb  ihc  iiiifriage  was  cob- 
kirtsH,  relcbrtlcd,  and  comiMBHiatMl. 

SoHie  cticuniMaocn,  whieli  1  have  ■hvaily 
■lludcdio,  iDilulbeTi,  Khicbit  ia  immaltrial  to 
Mau  paHiciilvly,  tuaitnA  ii  iinpMuiiUe,  or 
improTiderK  in  atlfgrcc  neii  to  impoteiblc,  ihal 


Mr.  JiMiice  BUck-lnne  (Comni.  book  1.  m. 

,5,  a.  3,  tdI.  1,  pt).  439,  410.)  obaarrn,  that 

_  '  (be  iDlcrrealiOTi  of  a  prtfst  ib  aolfnitiac  thii 

neh  a  nurriaife  tluinld  be  celvbralrd  Mlcmaty,  '  cnomit  it  merelj   ■  juni    pnaitiii,'  and    npt 


•r  iKiblicIy  ^*cn  out  ta  the  aorld.  The  for- 
toae  or  buth  wat  iuuScieoi  lo  maiDtain  ihem 
»  Ibal  iiluatiaa  W  wbicb  bit  birth  and  ber  ani- 
bilJDB  had  prclentiooa.  The  incooii!  of  bar 
plam  wouirl  hare  failed.  And  the  dHpleuure 
Wlhe  DoUc  lamilj  lo  wbicb  ht  beloifcd,  reii- 
tecd  il  imMttiUe  on  hit  part  Id  vow  tbe  coo- 
The  coaacfliwnca    wai,    that    lbc» 


MB  l»  keep  the  luviiage 
nrjr  for  UiU 


it  pUTpuaeW 


it  boDf  aaid  ^Udoi 
17U,)  that  Fope  Ibdomu  the  3d"  [he  vai 
PonFftuui  iioaiu  1316]  »  waa  tbe  Hnt  wbv 
ordained  ibe  cclcbralloa  ol  raarriage  in  ■ 
church  :  btl'dre  wliicb  it  wa<  totallj  b  civil 
coDlrBCL  .\od  ID  Ibe  liam  of  tbe  urand  rcbel- 
liao,  all  marriagei  ncre  iicTfuriiM-iJ  by  tbe  jui> 
liota  of  the  peace  ;  and  ilieie  aumtpn  nera 
dedarcd  raliu  wilhuut  aoy  freati  •olcnBuaiiuB 
b/Mal.  IgCtr.  «,e.  33.'*^ 


Singly 
Mcb  ■•  bad  beea  •ppriaed  of  ifae  (MDomiim, 
B&d  wart  ibouvbl  Bwiiary  tB  eaUbliih  Ibe 
ftel,  iBflSMitiheuIdeTerbgdiaputiNJ. 

LiinriMi  ia  a  (mall  pariib,  ihc  ralue  or  the 
livtu|(  htiaiF  abouL  fifteen  pBundi  a-year  ;  Mr. 
Hcrrill's  the  onlj  bouie  in  il ;  tad  tbe  pafiah 
diurcli  al  the  etHl  af  h*  pnlcn.  On  iba  4lfa 
•f  AuRuai  1T44,  Mr.  AmIi,  ihe  ibeo  rector,  wai 
appohiled  to  be  Bi  Ibe  cliiireli,  alone,  late  at 
ni^l.  At  eleceB  o'clock,  Mr.  Hrrrej  and 
Hiaa  Cbgdleigl)  went  out,  aa  if  lo  walk  ia  tbe 
fardrn ;  followed  by  Hia.  Haiimer,  bs'  aer- 
vaat  (wfaoae  tnoiden  bbom  I  fbtget ;  ^e  ia  dow 
olbrd  Adu  Cradnck,  baring  manwl  Mr.  Her- 
vey'a  iertant  of  Ihal  Bame)  Mr.  Mtfrill,  aoil 
Ur.  Mdonlcflay  ;  which  laii  carried  b  taper  to 
read  ibe  aerTice  by.  They  fonnd  Mr,  Amia  in 
Ibe  church,  according  to  biaapp.DinUiMut;  and 
there  Ifae  aerrice  <n«  wiebraled,  Mr.  MBiule- 
1{By  haldinir  tbe  Upor  in  bii  bat.*    Tbe  cero- 


•eliibrate  il  wiib  ibe  wimoal  pnTiej  j  »Bd  ao-        The  dbmr  io  Moor  to  wbicb  Ibe  leuiied 
•otdiogly  BO  other  wiUeMes  w«  pr<MM,.faul     indffe  rafen  u  aa  fJloMi : 


'  Ily  Ihc  Harriaee  Act  (ilaL  86  (>ee.  S,  e. 
S3,  a.  a,)  "  if  any  pcnan  abaQ  aotnnniae  ma- 
iHaiany  in  any  other  placa  Iban  a  GtiurBb,,aT 
liublin  cliapri,  where  faann*  ba*e  beea  UBally 
f  iiblikbed,  uiileaa  by  apMial  lieenae  from  Ibe 
Brebbitliiip  (if  Canterbury,  or  iball  iideaiBiKe 
gtatriiDOny  without  unUicBlion  of  baau^  anbM 
liceiiL-e  of  maniage  be  fint  oblaiiied  from  aon^e 
paraon  having  aulbotily  to  grant  the  pame  ; 
«Kry  peraon  knowingly  and  wilfully  in  ofTead- 
ing,  and  bein^  lawfully  confided  Ibercof,  ahaU 
be  guilty  of  f^ouy,  anil  tnu<ported  to  aome  of 
hia  majealy'a  planlatiana  in  America  for  four- 
lacn  yeara,  according  to  ihe  lasii  in  fiirce  for 
Iranhportation  of  fcloni.  and  all  lucb  marriagn 
aball  be  null  stui  void."  Aod  by  a.  1 1,  of  the 
aame  ilaluli!,  "  uiarria^r*  by  licence,  where 
cithrr  of  the  pardn,  mil  being  'a  widnir,  or 
widnwer,  (hall  he  under  twenty-one  yrara of 
age,  had  without  the  previoui  cunient  of  tbe. 
father,  ur  lawful  guanfitni,  or  one  of  thPin,  or 
if  no  guardian,  tbei)  of  Ifae  mother,  if  liring 
and   unmarried,  or  if  none  lucb,  thoae  of  a 

Kiardian  api>oiuted  by  the  court  of  Chaacery, 
all  be  Bull  and  Tuid," 


judge  rcfen  u  aa  f  JloMa : 

"  Giddinghan  Docior  dri  ciril  ley  dil  ^e  la 
anlnnoijnliun  de  marrian  ne  fut  nae  en  I'Bg- 
Kar  de*BBt  que  ie  Pope  Innocenl  3  wo  onliina 

Erimea;  me*  derant  cent  eidhiance  le  marnegB 
lit  aolamniae  en  liel  torme,  que  Ie  home  rieni 
al  maaaoo  loti  la  feme  inhibile,  rt  nnwiaeroit 
la  feme  oiel(ij«*anieaaon,et  ceo  fuil  lout  Ie 
eeiHDOBy  ;  etdeoeofuit  que  Ie  borne  nt  dit 
Jacer*  aroroB,  |ier  reaaon  que  II  dnce  la  fern* 
ore  lay  a  aa  meaioa,  el  la  lime  full  dit  wipta 
tiro  tier  reasun  que  el  ei>t  quati  nopirta  nubt 
(cmf)  I'lro,  a  que  el  fail  fuy  ou  aubjert  per 
agreament  de  marriage." 

As  to  the  proceeding!  for  regulating  the  Ge< 
lebralioo  of  marriigei  "  in  tbe  limea  of  the 
graoil  iBlifllion  ;"  un  January  3,  1644-5,  11m 
parliampot  paaaed  an  nnliaauce  bevring  thia 
title,  "  Tha  Daok  of  Cunmoo  Prayer  tball  net 
be  hcBcefarlh  uard  ;  hut  Ibe  Directory  for  Pub- 
liqua  Wonhip"  (in  the  Ubic  it  ii  inlitled,* 
"  For  taking  auav  the  Book  of  Common 
Praif^,  aad  tor  ealaUiibing  and  pulling  in  es- 
eoiiiKiD  of  tbe  Directory  for  the  Publique  War- 
abipofGod."). 

Jb  tbe  Directory  therein  (et  forlh  ia  the  foN 
lowing  prariaiDa  reapecting  marriBgea : 
"  The  Solemniialion  of  Marriage. 

"  illbongh  Marriage  be  no  Sacrament,  nor 
peculiar  to  uie  Chnrch  of  Gud,  bui  eonimon  to 
mankinde,  and  of  paUiqne  inlereat  in  every 
Commoa wealth,  yet  becanae  luch  aa  marry  are 
lu  marry  in  Ibe  Lord,  anil  bare  ijiecial  need  of 
loatruclioni  OiredioH,  and  Eiborlalion  fniw 
the  yVati  uf  God,  at  ibeir  enlrinii  iiiio  auch  a 
new  eondilipni    and  of  tbe  Ueaaiug  of  God 

X'  D  llierta  therein,  ne  jitit<;e  it  exprdirol,  that 
rriage  be  toleninfird  by  a  lanlull  Mioiaipr 
of  the  Word,  Ihal  be  may  accordingly  connttl 
them,  and  pray  fur  a  blraning  upon  Ihem. 

*  Of  llie  tillea  imerlvd  in  ScobeH'a  table  of 
ihe  <  Acta  of  Oriliuancra'  but  verv  lew  are  the 
■ame  with  ihoie  rnpecliiely,  nhicli  are  pre* 
tised  10  the  Acta  and  Ordiaaacce  tbemielTaa. 


.» ■ 
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fir  Bigamy. 
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these  ainan  circumsUiieei,  becauw  Ihey'  liftp- 
|)en  lo  be  recollected  b^  the  witoest. 

The  inarri8{^  was  com uiDtiiated  the  iame 
niffht ;  and  ha  lay  with  her  two  or  three  nigbta 
tbllowing  \  after  which  he  waa  obliged  to  re- 


"  Marriage  ja  to  be  betwixt  one  man  and 
one  woman  only,  and  thpy,*  anch  aa  are  not 
within  the  degr^ea  of  Conaaiiguinity  or  Affinity 
|irobibited  hy  the  Word  of  God.  And  the  par- 
ties are  to  be  of  yeara  of  diacralion,  fit  ta  make 
their  own  choire,  or  opon  good  groumls  to  give 
their  motnal  (ionient. 

'<  Before  the  solemnizing  of  Marriage  be- 
tween any  Persona,  tlieir  purpose  of  Miirriage 
ahall  lie  |iijhli»bed  by  the  Minister  thfee  aeveral 
Salibatli  daves  in  the  Congregation,  at  th^  place 
or  places  of  their  moat  usual  and  constant  abode 
respectifel}^.  And  of  this  Poblication,  the  Mi« 
■ister  who  is  to  joyn  them  iiu  Marriage,  thall 
have  aufficiMit  Testimony,  before  he  proceed  to 
Bolemiiize  the  Marri&ire. 

*<  Beforo'that  Pubhcation  of  aucb  their  pur- 
pose (if  the  partiea  be  under  age)  the  eonaent  of 
the  Parenia,  or  others,  under  wboae  power  they 
are  (in  case  the  Parenta  lie.deadi^  J3  to  be  made 
known  totheCburch-officera  of  that  Congre- 
gation, to  lie  Recorded. 

**  The  like  ia  to  be  obaened  ia  the  proeeed^ 
ioga  of  all  othera,  although  of  age/ wnoa^  P«-' 
i;enta  are  living,  for  their  fi rat  marriage.  And 
in  after  marriagen  .of  either  of  thoee  partiea, 
they  ahall  be  exhorted  not  to  eontract  owrriage, 
without  first  acquainting  their  parenta  with  it« 
(if  with  cunvenieney  K  may  be  done)  endea* 
vooring  to  obtain  their  conaenC. 
*  **  Parenia  ought  not  to  force  their  ^bilflreii 
to  marry  without  their  finee  cooa^ti  nor  deny 
their  own  consent  withent  just  cnose. 

<*  After  the  purpose  or  contraci  of  marriage 
hath  been  thna  published,  the  marriage  is  not 
to  be  long  deferred.  Therefore  the  Miaiater, 
having  had  convenient  warning,  and  nothing 
being  objected  to  hinder  it,  is  publikely  to  ao- 
lemniie  it  In  the  place  appointed  by  Authority 
for  publiijue  Worship,  before  a  competent  num- 
ber of  credible  witaeaaaaa,  at  aome  convenient 
hour  of  the  day,  at  any  time  of  the  year,  ex- 
cept on  a  day  of  publique  Humiliation.  And 
we  advise  that  it  be  not  on  the  Lord'a  day. 

*<  And  because  all  relationa  are  aanctined  by 
the  Word  and  Prayer,  the  Rlinistar  is  to  pray 
for  a  bleasing  upon  them  to  tbia  effect : 

«*  *  Acknowledging  our  sine,  whereby   we 

*  hare  made  ouraelvea  less  than  the  least  of  all 
"  the  roerciea  of  God.  and  provok'd  him  to  im- 

*  bitter  all  our  comforia  earnestly  m  the  nanie 

*  of  Cbrist  to  intreal  the  Lord  (whose  presence 

*  and  favour  is  the  happaoeaa  of  every  condition, 

*  and  aweetens  every  relation)  to  K  their  por- 

*  tion,  and  to  own  and  accept  them  in  Christ, 

*  who  are  now  to  be  joyneu  in  the  Honourable 
'  estate  of  Marriage,  the  Covenant  of  their  God. 

*  And  that  aa  he  bath  bftM^ht  them  together 
^  by  hia  Providence,  he  would  aasctiAe  them 

•SoinScobell. 


tnro  to  hia  ahip,  whidh  hiad  received  aailing 
ordera. 

Miss  Chudleixh  went  back,  aa  had  been 
agreed,  to  lier^tatm  of  tnaid  of  honour  in  the 
family  of  the  princess  dowager.    Mr.  Hervey 


<  by  hia  Spirit,  giving  tliem  a  new  frame  of 

*  heart  fit  for  their  new  estate ;  enriching  tliem 
'  w^th  all  Graces,  wlierehy  they  may  perform 

*  the  dotiea,  enjoy  the  comforts,  undergo  the 

*  cares,  «nd  resist  the  temptations  which  ac- 

*  company  tliat  condition,  aa  becometk  Chria- 

*  tfans.'   > 
<*  The  prayer  being  emiod,  it  ia  convenient 

that  the-  Miniater  do  briefly,  dechire  unto  them 
out  of  the  Scrfntore,  , 
"  '  The  Inaututioo,  Uae,  and  ends  of  Blar- 

<  risge,  with  the  Conjugal  duties  which  in  all 

*  fbidlftilneaa  they  are  to  perform  each  to  other, 

*  c^thortiag  them  to  atudy  the  holy  Word  of 

*  God  that  they  may  learn  to  live  by  Faith,  and 

<  to  be  content  iq  the  midat  of  all  Marriags 
'  tare*  and  tronblea,  aanetifying  bod's  name  m 

*  a  thankfull,  aober,  and  holy  uae  of  all  Con- 
'jugal  oomforta,  praying  much  with  and  for 

*  one  another,  watching  over  and  provoking 

*  each  other. to  love  and  good  works,  and  to 
'  live  together  aa  the  lieira  of  the  Grace  of  life.' 

^  After  aolemn  charging  of  the  peraona  to 
bo  married,  before  the  great  God,  who  aearch- 
etfa  all  hearta,  add  to  whom  Ihey  suat  give  %* 
atrict  aeooiint  at  the  last  day,  that  if  either  of 
them  know  any  cause,  by  pnecoptract  or  other-' 
wta^  why  they  may  not  lawfully  procec«l  to 
naanriagje,  thai  thoy  now  diahnrer  it :  the  mi-, 
'niater  (If  no  impediment  be  acknowledged) 
ahall  oaoie,  first,  the  man  to  take  the  woman 
by  the  right  band,  aaying  these  words : 

V  *  1  M.  do  take  thee  N.'  to  be  my  married 
'  wilb,  and  do,  in  tlie  presence^  pf  God,  and 
'  befbre  this  congregatwn,  promiae  and  cove- 

*  nant  to  be  a  tovlng  and  foithfull  huaband  unto 

<  thee,  untill  Qod  ahaJl separate  us  by  death.' 

*'  llieii  the  woman  ahall  take  the  man  by 
hia  right  hand,  and  aay  theae  worda ; 
'    f*  '  r  N.  do  take  thee  N.  to  be  my  married 
( hnabaod,  and  1  do,  in  the  presence  of  God, 

*  and  before  tbia  congregation,  promise  and 
^  cdVenant  to  be  a  fofing,  faithibn,  and  obe- 

*  dient  wife  onto  thee,  untUI  God  ahall  aeparate 
'  ua  1^  death.' 

•*  Then  without  any  farther  Ceremony,  the 
Miaiater  shall  in  the  face  of  the  Cnngrcgation, 
pronounce  them  to  be  Husband  aod  Wife,  ac- 
cording to  God's  Ordinance ;  and  so  conclude 
tkte  action  with  Prayer  to  this  effect ; 

*'  <  That  the  Lord  wonki  be  pleased  to  ac- 

*  company  bis  own  Ordinance  with  his  bfeaa* 

*  ing,  beseeching  him  to  enrich  the  persons 

*  now  married,  as  with  other  pledges  of  his 
'  love,  so  particularly  with  the  comforts  and 
*•  fruits  of  marriage,  to  the  praise  of  his  abun- 

*  daot  mercy,  in  and  through  Chriat  Jeans.' 

**  A  Rqgiater  is  to  be  carefully  kept,  wherein 
the  names  of  the  parties  so  married,  with  the 
time  of  their  marriage,  are  forthwith  to  be  fairiy 
Recorded  in  a  Book  prepared  for  that  pur* 
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MHled  in  Nnvemhrr  fi^lAwiiiir  fur  thf?  WpRt 
liii!U*s;  and  rciiiiiiiipil  thrn*  lill  Au{*iiRt  17-10, 
ivhfii  lie  ftri  sail  lor  KnsrJBiifl.  In  the  monih 
of  Ot.'liiber  fnllowhii^  he  laiidecl  ul  OqTer,  nnd 

ptise,  tor  the  perusal  of  all  whom  it  may  con 
c«-n." 

Afterwardfi,  by  the  Act  of  1653  ((nsied  An- 
guai  *l\,)  ra|i./G,  *  lloiv  Marriages  ihall  be 
l!^ileiiiiii/ed  aud  Uei(isteretl ;  As  also  a  Regis- 
ter  lor  liirilM  ami  Burials/  (biil  tabulate«l  under 
the  title  of  '  1'nuctiinf(  Marriages,  and  the  re- 
gisteriiiy:  then  of;  and  also  toiictiinif  Births 
mill  Kiirialfl,*)  it  was  enacted,  that  *^  whiisoever 
.aball  airree  to  be  married  within  the  Cfmamtm- 
weaiili  of  Eni;land,  after  Uie  29th  day  of  Hc|i- 
tenilMT,  in  tiMi  year  1653,  shall  (one  and  tweniy 
day 4  at  lesst,  liefore  such  intended  Marriage) 
ileliver  in  writini;,  or  cause  to  be  so  deliveml 
uutu  the  JiegistCT  (hernafier  appointed  by  thia 
Aet)  for  till*  respective  Parish  where  eadi  part\' 
to  be  marrieil  lifetli,  the  names,  aurnames,  ad- 
ditions, and  places  of  alioad  af  the  iMrties  so  tu 
be  inarrif^d,  and  of  their  Parents,  Guardiana, 
or  Overseers;  All  which  the  said  Uegister 
aball  pul»li«<h  or  cau^e  to  be  pablislied,  three 
several  Lords  days  then  next  follo^og,  at  the 
dose  of  the  morning  Kxerctse,  in  the  pdli- 
lique  ineelinjg  pfm**,  cononluifly  called  the 
CUtirch  or  Cnai^ ;  or  (if  thtf  parties  so  to  be 
Diarried  sliall  desire  it)  in  the  Market-pkre 
next  to  the  said  Church  or  Chappel,  on  thrre 
Market-days,  in  three  teveral  weeks  iiexl/ol- 
lowinfT,  betwf n  the  houra  of  ele? en  aqd  two ; 
which  being  ao  perfitrmed,  the  ttegister  sba4l 
(upon  renuest  of  the  parties  ooitcerned)  roakf  a 
tnir  Certificate  of  the  due  performanct  thereof, 
withuut  which  Certificate,  the  persons  harolh 
after  authorized  ahaH  not  proceed  in  aock  Air- 
riage :  And  if  any  Exception  shall  be  made 
against  the  said  intended  tnarriafe,  the  Regia- 
|er  .shall  also  insert  the  saroc,  v^ith  ibe  oaine  of 
the  person  making  such  exception,  %tA  their 

{(luce  of  aboad,  in  the  said  Certificate  of  Pub- 
icalion." 

And  that  "  all  such  Persons  ao  intending  to 
be  married,  shall  come  before  some  Justice  of 
peace  within  and  of  the  stme  Count Vf  City  or 
Tuw  n  Cor|)Orate  where  pubKeation  sImiI  be  made 
as  aforesaid ;  and  shall  bring  a  Certificate  of 
the  said  publication,  and  shall  make  soflieient 
proof  of  the  consent  of  their  Parents  or  Guar* 
dians,  if  either  of  the  said  parties  shall  be  under 
the  age  of  one  and  twenty  y^ars:  And  tbo  aaid 
Jostire  shall  examine  Ir^  wiinrasei  upon  Oath, 
or  otherways  (as  he  shall  ate;  cause)  aoocefti- 
ing  the  truth  of  the  Certificate,  and  due  per- 
formance of  all  the  premises ;  and  alto  of  any 
exception  made  nr  arising :  And  (if  there  ap- 

Sear  no  reasonable  cause  to  the  contrary)  the 
larriage  shall  proceed  in  this  manner ; 
«VThe  Man  to  be  married,  taking  the  Wo- 
man to  l>e  marrieil  by  the  hand,  ahall  plainly 
abd  distinctly  pronounce  these  words : 

*<  *  I  A.  B.  do  here  in  the  presence  of  God 
f  Die  aoarcher  of  all  hearta,  take  thee  C.  D.  for 


reaorled  to  hia  wifp,  who  then  lired,  by  tha 
name  of  Misn  Chndleijrh,  in  Conduit- street. 
8he  reerived  him  a^  her  huslmnd,  and  enter- 
tained him  accordingly,  as  far  asconsiated  with 

'  my  wedded  H'ife ;  and  do  also  in  the  prenenca 

*  of  God,  and  liefnre  these  witnesses,  promise 

<  to  be  unto  Ihee  a  loving  and  faithful  Hftshasd.' 

**  And  then  the  Woman,  taklnr  the  Man  by 
the  hand,  shall  plainly  and  distinctly  pro« 
nouDce  these  words: 

** '  I  C.  D.  do  here  in  the  fireseoce  of  Gml 
'  the  searcher  of  oU  liearta,  take  thee  A.  B.  for 

*  my  wedded  Husband,  and  do  abio  in  the  pre- 
'  senra  of  God,  and  bef«ire  these  witneifset, 

<  promise  to  be  unto  thee  a  kwiog  faithful  and 
«  obedient  Wife.' 

«*  And  it  is  further  Enacted,  That  the  Man 
and  Woman  haviusr  made  sufficient  proof  of 
the  Consent  of  tiieir  Parents  or  Guardians  aa 
aforesaid,  and  expressed  their  roust^ot  nnto 
marriage,  in  the  manner  aad  by  the  words 
albresairi,  liefore  auch  Justice  of  Peace  in  the 
prcoence  of  two  or  more  cretlible  witnesses ; 
tbo  said  Justice  of  Peace  mny  and  shall  deelarO 
Ibe  said  Mai»  and  Woman  to  lie  from  theore- 
forth  Itu^baod  and  Wife;  and  from  and  after 
such  consent  so  expressed,  ami  aaeh  dedaratioa 
diade,  the  aama  (aa  to  the  form  of  uarrisge) 
aball  be  good  and  eflfeotual  in  Law.  And  no 
othfr  marriage  whatsoeter  within  the  Cwm- 
monwealth  of  England,  after  the  29th  of  Sep- 
tember, in  the  vear  one  thousand  aix  boadrad 
fitty  tliree,  ahal)  be  lield  or  aooompted  a  Mar- 
riage acconliag  to  the  Laws  of  England:  BdI 
the  Justice  Of  Pcsce  (befiire  whom  a  Marriage 
is  aoletnpixed)  in  rase  of  danb  ponoas,  may 
diapanaa  with  jironoucing  the  words  aforesaid ; 
and  with  joyning  haada In  ease  of  peiaooa  that 
have  not  nanda. 

Then  follow  direetions  respaeting  Ifaa  regit- 
tration  of  marriagoa,  &g. 

The  act  of  I6jid,  cap.  10,  contmuea  and  eoa- 
finas,  ftfr  bix  months  after  the  end  of  the  first 
Session  of  that  present  imriiametit,  the  abo? e- 
mentinned  aet  of  1653,  exceniing  the  chiuae 
t)iat  **  no  other  marriage  whatsoever  within 
the  commonwealth  of  England  after  Septem  - 
her  29tli  1653,  shall  be  held  or  ace^ianlad  a 
marriage  according  to  the  laws  af  England," 
which  clause  is  Ibereby  declared  mdl  and  void. 

By  sut.  ja  Car.  9,  c  83,  (confirmed  by  13 
Car.  2.  G.  II,)  after  recital  that,  by  virtue  or 
cidour  of  ceitain  ordinances,  or  pretended  aeta 
or  ordilkancea,  divers  marriages  atnce  the  be- 
ginning of  the  late  4r0ahles  had  been  had  and 
solemn  ixed  m  some  othtfr  nanner  than  bad 
been  farmetly  used,  it  waa  enacted  lliat  all 
marriages  had  or  solemnized  in  any  of  bis  mia- 
jeaiy's  dominioaa  ahnco  May  lat,  1642,  bcfbie 
any  justice  of  peace  or  reputed  juatke  of  peaoe« 
and  all  marriagci  within,  9cq.  since  the  aame 
day  had,  &o.  aoeerdhig  to  the  direction  of  any 
act  or  ordinance  of  «ie  or  both  Hoiisce  of  Par- 
liament, or  of  any  convention  at  Westminaltr 
under  the  itHe  or  title  of  a  pariiament,  shonld 
be  ai  valid  itif  ibe;^  bid  baciaolaniiised  ac- 
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their  plan  of  keepiDflf  the  ni«rrit|re  lecrrt.  In 
the  latter  end  of  Novemhtr  in  tbe  saitie  year, 
BIr.  Herfey  sailed  for  the  Mediterraoean,  aod 
returned  in  the  month  of  January  1747,  and 
stayed  here  till  May  in  the  aaine  year.  Mean 
while  she  continued  to  reside  in  Conduit-street, 
aod  he  to  visit  her  aa  usual,  till  aome  differences 
aruKe  betireen  them,  which  terininate<l  in  a  * 
tfownriifht  quarrel ;  after  which  thev  never 
saw  each  other  nmre.  He  continued  abroad 
till  December  1T47,  when  he  returned  ;  but  no 
intercoiime,  which  can  be  traced,  passed  ba- 
tueen  ihein  afterwards. 
Thia  ifenertl  account  is  all  I  am  able  to  |f ive 

Jonr  lordabips  of  the  interoourae  between  Mr. 
lervey  and  his  wife.  The  cause  of  the  dia- 
pleasure  which  separated  them,  is  immaterial 
to  be  enlai*^  upcMi.  The  fruit  of  their  inter- 
CCufM  was  ■  son,  bom  at  Chelsea,  aome  time 

■ 

onrdini;  to  tlie  rilea  and   ceremoniea  of  the 
church  of  EniflaBd. 

'*  Le  mariail^  dans  I'ordre  civil  est  i|ne 
nniou  l^jo^ime  de  IMiomme  et  de  la  femme, 

CNir  avoir  des  eofans,  pour  les  Clever,  et  pour 
nr  aanurer  les  droits  des.prnpri^t^f,  sous  I'au* 
torii^S  de  la  hii.  Afin  de  constater  cette  union, 
elle  est  aoeompagnee  d*nne  c^r^monio  reli- 
Incuse  refpard^r  par  les  uns  com  me  on  sacra- 
ment, parleaautrcs  oonHna  une  pratique  du' 
calte  public ;  vraie  loi(omachie,  qui  ne.  cbaB|(e 
rieo  il  la  chose.  ]l  faut  done  dislinpfuer  deux 
choaea  dana  ie  manage,  le  contrat  civil  ou 
Peiiffa^ement  naturel,  et  le  pacrement  oo  la 
c^emonie  aacr^e.  Le  mariafe  poarrait  done 
aabaiater  arec  toua  lea  eflTeta  aatnreb  et  civils, 
iodependamment  de  la  c^rdmonie  religieuse. 
Lea  c^r^moniea  m^me  de  ^I'Kglise  ne  sout  de- 
vcnoes  n^cessahrea  dans  I'ordre  civil  que  par  ce 
que  le  maffistrat  les  a  adoptees.  II  a'est  m^me 
^coukS  un  long  temps,  sana  que  les  ministreii 
de  la  religion  aient  eu  aucune  part  4  la  cali- 
bration dea  manages.  Du  temps  de  Justinian 
]e  oonsentement  des  partiea  en  presence  de 
t^moins,  sans  aucune  c^r^monie  de  I'Egliae, 
l^gitimoit  encore  le  manage  |Mrmi  lea  Chre- 
tiens. C'est  cet  empereur  qui  fit,  vers  le  mi- 
lieu du  aixifcme  si^le,  les  premilirss  lois  poar 
que  les  pr&lres  intervinssent  com  me  simples 
t^moins,  sans  ordooncr  encore  de  b^a^ictioD 
noptiale.  L'^mpereur  Men,  qui  aiourut"  [qu. 
monta]  *•  inr  le  trdne  en  880,  acmble  fetre  le 
premier,  qui  ait  mia  la  c^ooionie  religieuse  au 
rang  des  conditions  n^cassairea.  La  lui  mcme 
qn'il  fit  aitesle  que  e'^tait  un  uouval  ^ublisaa- 
ment. 

**  De  l*id^  juste  que  nous  nous  fonnons 
aiaai  du  manage,  il  r^solte  d'abord  que  le 
hon  onire  eC  la  piM  m^iiie  rendent  aujour* 
d*bui  n6eessaires  tea  fonnalilds  religieuses, 
adopts  dans  toatea  lea  communiona  chr6- 
tiennea.  Maia  I'esaence  du  niariage  ne  peut 
en  ^tre  d^natur^e ;  et  oat  eagagenent,  qui  eat 
le  priaoipal  dana  la  aooi^6,eitetdoitdemeurer 
tonjonra  anomia,  dana  I'ordra  politique,  k  I'au- 
torild  du  magiatrat."  VdUira  Did.  Philofopb. 
ait.  Ihoit  CaANiiqiie,  aiol.  a. 


in  the  year  1747.  The  circunratsinees  of  that 
birth,  tlie  notice  which  i>eople  took  of  it,  and 
the  conversations  which  she  held  about  that, 
and'tlie  death  of  the  child,  furnish  part  of  th« 
evidence  that  a  matrimonial  connection  actual- 
ly siilisisted  lietween  them. 

After  having  mentioned  ao  often' the  aecrvtoy 
with  which  the  marriage  and  cohabitation  wart 
cooduotedf,  it  seems  needless  to  observe  to  your. 
lordshf  iM,  that  the  birth  of  a  child  waa  aop* 
presseii  with  equal  care.  That  also  made  but 
an  awkward  part  of  ibe  family  and  eatabliat^ 
ment  of  a  nmid  of  honor. 

My  lords,  that  which  1  call  the  second  pa* 
nod,  was  in  the  year  1759.  fiHie  had  then 
lived  at  a  distance  from  her  husband  near 
twelve  years.  But  the  infirm  atate  of  the  latt 
lord  Bristol's  health  seemed  to  open  the  pros- 
pect of  a  rrch  sucQession,  and  an  earldom.  It 
waa  thought  worth  while,  aa  nothing  better  bad 
then  oflfered,  to  be  countess  of  Bristol ;  and 
for  that  purpose  to  adjust  the  proofs  of  her 
morriage. 

Mr.  Amia,  the  minister  who  had  married 
them,  was  at  Winchester,  in  a  declining'  state 
of  lienltli.  She  ap|iointed  her. cousin,  Mr. 
Merrill,  to  meet  her  there  on  the  13th  of  Fe- 
bruary 1751^;  and  by  aix  in  the  morning  sb'a 
arrived  at  the  Blue  Boar  inn,  ojiposiie  Mr.' 
Amis's  house.  She  sent  for  his  wife,  and  oo  n* 
municated  her  busiuess,  which  was  to  get  a 
certificate  from  Mr.  Amis  of  her  marriage  with 
Mr.  Hervey.  Mrs.  Amis  invited  her  to  tbeir 
house,  and  acquainted  her  huabaixl  with  tbu 
oeeaaioD  of  her  coming.  He  was  ill  a-bcd  ; 
and  deaired  her  to  ooma  op.  But  nothing  waa 
done  in  the  buaioess  of  the  certificate,  till  the 
arrival  of  Mr.  Merrill,  who  brought  a  ahert  of 
stamped  paper  to  write  it  upon.  They  wero 
still  at  a  loss  sliout  the  form,  and  sent  for  one 
Spearing,  an  attorney.  Spearing  thought  that 
the  merely  making  a  certificate,  and  delivering 
it  out  in  the  manner  which  had  been  proposed, 
was  not  the  best  way  of  eatabliabing  the  evi« 
dence  which  might  be  wanted.  He  therefore 
propoaed,  that  a  cheok-book  (as  he  calkfd  it) 
should  be  boiiglit ;  and  the  marriage  be  regie- 
tered  in  the  usual  form,  and  in  the  presence  of 
the  prisoner.  Somebody  suggesting  that  it 
had  been  thought  improper*  she  should  be 
present  at  the  making  of  the  register,  he  ile^ 
sired  ahe  might  he  called ;  the  porpoae  bciu^ 
perfectly  fair,  merely  to  state  that  in  the  fomo 
of  a  register,  which  many  people  knew  to  be 
true ;  and  which  thoae  persona  of  honour,  then 

C resent,  give  no  room  to  doubt.  Acoor^agly 
is  advice  waa  taken,  the  book  waa  bon^t^ 
and  the  marriage  waa  registered.  The  bool( 
was  entitled,  Marriagea,  Births,  and  Boriale 
in  the  parish  of  Laioatoo.  The  first  entcy 
ran.  The  9id  ot  August,  1743,  buried  Mrs. 
Susannsb  Merrill^^relict  of  John  MerrdI,  aaq« 
Tlie  next  waa.  The  4tb  ef  August  174^  mar- 
.  ried  the  hononrable  Augualus  Hervey,  esq.  to 
Blisa  Elixabeth  Chodleigh,  daogbler  of  eolenel 
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Thomst  Cliiiilk'iKh,  late  of  Chelsea  College, 
deceaiMl,  iu  the  parish  churcli  uf  Laioaton,  by 
me  Thomas  Amiii.  The  prisoner  waa  in  '(;reat 
apirita.  She  thaDked  Air.  Amis,  and  tolil  him, 
it  mi^ht  be  a  hundred  thousand  pounds  in  her 
way.  She.lt)ld  Mrs.  Amis  all  her  secreu  ;  of 
the  child  abe  bad  by  Mr.  IJerrey  ;  a  fine  boy, 
but  it  waa  dead ;  and  how  she  liorrowed  100/. 
«f  her  aunt  Hanmer  to  make  baby  clothes.  It 
aerved  the  purpose  of  the  hour  to  disclose  these 
Ihin^.  She  sealed  up  the  register,  and  left  it 
avith  Mrs.  Amis,  in  charge,  u|ion  her  husband'a 
death,  to  deliver  it  (o  l^lr.  Meruli.  This  hap- 
pened iu  a  few  weeks  after. 

Mr.  Kiuchin,  the  present  rector,  succeeded 
to  ilia  lit inc^  of  Lainston  ;  but  the  book  re- 
named in  the  possession  of  Mr.  Merrill. 

In  the  year  1764  Mra.  Ilaniner  died,  and 
waa  buried  at  Lainston.  A  few  days  after,  Mr. 
Merrill  desired  her  burial  mijeht  be  registered. 
Mr.  Kinchin  did  not  know  of  any  register 
which  Im  longed  to  th«  parish  ;  but  Mr.  Merrill 
jinMlucfd  the  book  which  Mr.  Amis  had  made ; 
and  lakinir  it  out  of  the  sealed  cover,  in  which 
il  had  r^nlained  till  that  time,  shewed  Kinchin 
the  entry  uf  ilie  marriage,  and  bade  him  not 
mentinu  it.  Kincliio  sidijuined  the  third  entry, 
nuried,  December  the  lOih,  17GI,  Mrs.  Ann 
Hdomer,  reliri  of  the  late  colonel  William 
Hanmer :  and  delivered  the  book  again  to  Mr. 
Merrill. 

In  the  year  1767  Mr.  Merrill  died.  Mr. 
BathurM,  who  married  his  daughter,  found 
this  book  among  bis  papers ;  and  taking  it  to 
be,  what  it  purported,  a  parish  register,  deliver- 
ed II  to  Mr.  Kinchin  accordingly.  He  haa 
kept  it  as  auch  erer  aiooe ;  and  upon  that  oc- 
eaaioa  made  the  fourth  entry.  Buried,  the  7tb 
ef  Febrbary,  1767,  Jolm  Merrill,  es(|. 

The  carl  of  Bristol  recovered  bia  health  ; 
attd  this  regiater  was  forgotten,  till  a  very  dif- 
ferent occaaioo  arose  for  enquiry  after  it 

The  third  |iefiod  to  which  1  begged  the  at- 
tention of  your  lordships  in  the  outset,  waa  io 
the  year  1768.     Nine  years  bad  paaaed,  aioce 
her  former  hopes  of  a  great  title  and  fortune 
had  fallen  to  the  ground.    8lie  had  at  length 
formed  a  plan  to  attain  the  same  object  another 
way.  Mr.  Hervey  alao  had  turned  hia  theughts 
to  a  more  agreeable  connection  ;    and  actually 
entered  into  a  correapondence  with  the  priaoner, 
for  the  purpose  of  aetting  aside  a  marriage  ao  I 
batdeosome  and  hateful  to  both.    The  echeme 
he  propoaed  waa  rather  indelicate ;    not  that 
afierwarda  executed,  which  coukl  not  auatain 
the  eye  of  justice  a  moment ;   but  a  aimpler 
■letbod,  ibuaded  in  the  truth  of  tlie  cue ;  that 
of  obtaining  a  aeparation  by  aentence '  a  men- 
*  a&etthofo  propter  adulterium ;'  which  might 
•enre  as  the  foundation  of  an  act  of  parliament 
lor  an  abadnte  divorce.     He  eent  her  a  mea- 
lage  to  thia  effect,  in  terms  sufficiently  pe- 
ranptory  and  rough,  aa  yonr  lordships  will 
licar  from  the  witness.     Mra.  Cradock,  the 
wonan  I  have  mentioned  before  aa  being  Mrs. 
HanmeHa  servant,  and  present  at  the  marriage, 
was  then  mairied  to  a  acrfanl  tf  Mr.  Hmey, 
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and  lived  in  the  priaoner'ft  family  witli  her  lina- 
baiid.  He  bade  her  tell  her  mistreos, '  that  be 
wanted  a  divorce ;  that  he  should  call  upon  her 
(Cradock)  to  prove  the  marriage  ;  and  that  the 
priaoner  must  aupply  auch  ofiier  evideooe  aa 
miffht  be  neccasary.* 

This  might  have  anawcrcd  his  purpose  well 
enough ;  but  her's  required  more  reserve  and 
management;  and  suoh  a  proceeding  might 
have  ilisapmiioted  it.  8he  therefore  spurned  at 
that  part  of  the  proposal ;  aud  refused  in  terms 
of  high  resentment,  *  to  prove  heraelf  a  whore.' 
On  the  IBth  of  August  following  she  entered  a 
caveat  at  Doctors  Commons,  to  binder  any 
process  paasing  under  seal  of  the  court,  at  the 
suit  of  Mr.  Hervey,  against  her,  in  any  laa* 
trimonial  cause,  without  notice  to  her  proctor. 
^Vhat  difficultiea  impeded  the  direct  and  ob- 
vious plan,  or  what  inducement  prevailed  in 
favour  of  ao  different  a  measure,  I  cannot  state 
to  your  lordships.  But  it  haa  been  already 
seen  in  a  debate  of  many  days,  what  kind  of 
plan  they  substituted  in  place  of  the  former^ 

In  the  Micliaelmaa  aession  of  the  year  1768, 
ahe  instituted  a  suit  of  .pictitation  of  marriage 
in  the  common  form.  The  answer  waa  a  croaa 
libel,  claiming  the  rights  ef  marriage.  But 
the  claim  was  so  shaped,  and  the  evidence  an 
apnlied,  that  auccess  became  utteriy  impraoti- 
cable. 

A  grosser  artifice,  1  believe,  waa  net er  fabri- 
cateJ.  His  libi'l  stated  the  marriage,  with 
uiany  of  ita  paniculars ;  bet  not  too  many.  It 
was  large  iu  alleging  all  the  indiffiefent  cir- 
cnmatances  which  attended  the  courtahip,cou- 
tract,  marriage  oeremooy,  consummation,  and 
cohabitation ;  but  when  it  came  to  the  facta 
themaelvea,  it  atated  a  aeeret  courtship,  and  n 
contract,  with  the  privity  of  Mra.  Hanmer 
alone,  who  waa  then  dead.  The  marriage  ce- 
remony, which,  in  truth,  was  celebrated  in  the 
church  at  Lainston,  waa  aaid  to  have  been  per- 
formed at  Mr.  Merrill *s  houae,  in  the  pariah  of 
Sparshut,  by  Mr.  Amia,  in  tbe  preaence  of  Mrs. 
Hanmer  and  Mr.  Mouatenay,  who  were  all 
three  dead.  Mrs.  Cradock,  whom  hot  three 
momba  before  he  held  otit  aa  a  witnesa  of  the 
marriage,  was  dropped ;  and,  to  shut  her  out 
more  perfectly,  the  consummation  is  aaid  to 
have  paased  without  the  privity  or  knowledge 
of  any  part  of  the  family  and  aervanta  of  fiir. 
Merrill ;  meaninff  perhapa  that  Cradock  waa. 
aervaot  to  Mra.  Hanmer.  It  was  further  in- 
sinuated, that  the  marriage  waa  kept  a  secret, 
except  from  tbe  persona  befbre-mentiooed. 

To  theae  articles  the  form  of  proceeding 
obKgcd  her  to  nut  in  a  peraonal  anawer  upon 
oath.  She  deniea  the  previoua  contraet ;  she 
evadea  the  propoaal  ol'  marriage,  by  stating 
that  it  waa  made  to  Mm.  Hanmer  without  her 
privity;  not  denying  that  it  waa  afterwarda 
communraatcd  to  her.  The  raat  of  tbe  article, 
which  contaioa  a  circumatantial  allegation  of 
the  marriage,  together  with  the  time,  place, 
witnesaea,  and  ao  forth,  ahe  buriea  in  the  fbr- 
mulary  concluakm  of  every  answer,  by  deny- 
ing the  rart  of  the  aiMl  pnt«uM  poittion  or 


B57] 


Jot  Bigamy. 


A.  D.  1776. 


[558 


article  to  be  true  in  any  part  thereof.  Finally, 
•he  demurs  to  ihe  arlicle  which  allegee  con- 
•uinnintion. 

Denying  ttie  rest  of  the  article  to  lie  triie  in 
'  any  part'  of  it  reserres  this  suit o.  The  whole 
atennent  of  inarriai;e  was  bdt  *  one  part'  of  the 
article;  that  averment  (the  language  is  so 
oonstructed)  makes  but  one  member  of  a  sen* 
tence ;  and  yet  it  combines  false  circumstances 
with  true.  « l*hey  were,  in  Mr.  Merrill's  house 
at  Sparshot,  joined  toy^ether  in  holy  matrimony.' 
This  part  of  the  article,  as  her  answer  calls  it, 
is  not  true.  It  is  true  they  were  married ;  but 
not  true,  that  they  were  married  at  Sparshot, 
•r  at  Mr.  Merriirs  house. 

How  was  this  ipross  and  palpable  etaslna 
treated  ?  It  is  the  course  of  the  Ecclesiastical 
Court  to  file  exceptions  to  indistinct  or  insuffi- 
cient ansiiers.  Otherwise,  to  be  sure,  they 
could  not  compel  a  defendant  to  put  in  any 
material  answer.  But  it  was  not  the  pnr|i08e 
of  this  suit  to  exact  a  sufficient  answer ;  conse- 
quently no  exceptions  were  tiled  ;  but  the  par- 
ties went  to  issue. 

The  plan  of  the  efidenee  also  wu  framed 
upOD  the  tame  measured  line.  The  articles 
had  excluded  ^every  part  of  the  family :  even 
the  woman  whom  Mr.  Hervey  had  sent  to  de- 
mand the  divorce,  was  omitted.  But  her  bus- 
band  is  produced,  to  swear,  that  in  the  year 
1744  Mr.  Hervey  danced  with  Miss  Chudleinfh 
at  Winchester  races,  and  visiteil  her  at  Lain- 
ston;  and  in  1746  he  heard  a  rumour  of  their 
marriage.  Mary  Edwards  and  Ann  Hillam, 
servanta  in  Mr.'Merrill'a  family,  did  not  con- 
tradict the  article  they  were  examined  to, 
which  alleges,  that  none  of  his  servants  knew 
any  thing  of  the  matter.  But  they  had  heard 
the  report.  So  had  Messrs.  Robinson,  Hos- 
aacb,  and  Edwards.  Such  was  the  amount  of 
Mr.  Hervey 's  evidence ;  in  which  the  wit 
nessep  make  a  great  shew  of  zeal  to  disclose  all 
they  know,  with  a  proper  degree  of  caution  to 
explain  that  they  know  nothing. 

The  form  of  examining  witnesses  was  also 
observeil  on  her  part ;  and  she  proved,  most  ii^ 
refragably,  that  she  passed  as  a  single  woman  ; 
went  by  her  maiden  name  ;  was  maid  of  ho- 
nour to  the  princess  dowager ;  bought  and 
sold ;  borrowed  money  of  Mr.  Drummond  ; 
and  kept  cash  with  him,  and  other  bankers,  by 
the  name  of  Elizabeth  Chndleigh ;  nay,  that 
Mr.  Merrill  and  Mrs,  Hanuier,  who  had  agreed 
to  keep  the  marriage  secret,  conversed  and  cor^ 
responded  with  her  by  that  name. 

For  this  purpose  a  great  variety  of  witnesses 
was  calletl ;  whom  it  would  have  been  very 
rash  to  produce,  without  some  foregone  agree- 
ment, or  perfect  understanding,  that  they  should 
not  be  crovs-examined.  Many  of  them  could 
not  have  kept  their  secret  under  that  discus- 
sion; even  in  the  imperfect  aud  wretched 
manner,  in  wbidi  cross-examination  is  ma- 
naj^ed  upon  paper,  and  in  those  courts. 
Therefore  not  a  single  iuterrogatory  was  file«l, 
nor  a  single  witness  cross-examined,  though 
prudac«^  to  articlw  exiMedingly  confidential, 


such  as  might  naturally  have  excited  the  cu* 
riosity  of  an  adverse  party  to  have  made  fur* 
ther  enquiries. 

In  the  event  of  this  cause,' thus  treated,  that 
pleaded,  and  thus  proved,  the  parties  had  the 
singular  fortune  to  catch  a  judgmant  against 
the  marriage  by  mecesurprist  upon  the  justice 
of  the  court 

While  I  am  obliged  to  complain  of  this  gross 
surprise,  and  to  state  the  very  proceedings  ia 
the  cause  as  pregnant  evidence  of  their  own 
collusion,  I  would  not  be  understood  to  intend 
any  reflection  on  the  integrity  or  ability  of  llie 
learned  aud  respectable  judges. 

For  ofk,  though  wisdom  wake,  suspicion  sleepa 
At  wisdom's  gate,  and  to  aim  pi  icily 
Resigns  her  charge ;  while  goodness  thinks  no 
Where  no  ill  seems. [ill, 

Nor  should  any  imputation  of  blame  he  ex» 
tended  to  those  names,  which  your  lordnhips 
find  subscribed  to  the  pleadings.  Tlie  forms 
of  pleading  are  matters  of  course.  And  if  the  v 
wera  Itid  before  counsel,  only  to  be  signed^ 
without  calling  their  attention  to  the  matter  of 
them,  the  collusion  would  not  appear.  A  coun* 
set  may  easily  be  led  to  overlook  what  nobody 
has  any  interest  or  wish  that  he  shouhl  con- 
sider. 

Thus  was  the  way  paved  to  an  adulterous 
marriage;  thus  was  the  duke  of  Kingston 
drawn  in  to  believe,  that  Mr.  Hervey**  claim 
to  the  prisoner  was  a  false  and  injurious  pre* 
tension ;  and  he  gave  his  unsuspecting  hand  to 
a  woman,  who  was  then,  and  had  for  95  years, 
been  the  wife  of  another. 

in  the  vain  and  idle  conversations  which  she 
held,  at  least  with  those  who  knew  her  situa- 
tion, she  could  not  refrain  from  boasting  how 
she  had  surprised  the  duke  into  that  marriage. 
**  Do  not  you  think,"  says  she  with  a  smile  to 
Mrs.  Amis,  "  do  not  you  think,  that  it  was 
very  kind  in  his  grace  to  marry  an  old  maid  ?" 
Mrs.  Amis  was  ,widow  of  the  clergyman  who 
had  married  her  to  Mr.  Hervey,  who  had  as- 
sisted her  in  procuring  a  register  of  that  mar- 
riage, and  to  whom  she  had  told  of  the  birth 
of  the  child.  The  duke'a  kindness,  as  she  in- 
sultingly called  it,  was  scarcely  more  strange, 
than  her  manner  of  representing  it  to  one  who 
knew  her  real  situation  so  well. 

My  lords,  this  is  the  state  of  the  evidence; 
which  must  be  given,  were  it  only  to  saliiify 
the  form  of  the  trial ;  but  is  in  fact  produced, 
to  prove  that,  which  all  the  world  knows  per- 
fectly well,  as  a  matter  of  public  notoriety. 
The  subject  has  been  much  talked  of;  hut 
never,  I  believe,  with  any  manner  of  doubt j 
in  any  company  at  all  conversant  with  the  pas- 
sages of  that  time  in  this  town.  The  witnesses, 
however,  will  lay  these  facta  before  your  Inrtl- 
ships;  after  which,  1  suppose,  there  can  be 
no  question  what  judgment  must  be  pronounced 
upon  them :  for  your  lordships  will  hardly  view 
this  act  of  parliament  just  in  the  light  in  Mhich 
the  prisoner's  counsel  have  thought  tit  to  re- 
preseot  it^  ai  a  law  made  for  beggars,  not  for 
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people  of  fashion.  To  be  lure,  the  preamble 
doeti  nut  exprewly  pro? e  the  lef^inlature  to  have 
foreKten  or  ex|»ecieii,  that  these  woulii  be  the 
uriiiiea  of  higher  life,  or  nobler  cimdition.  But 
the  act  is  framed  to  punish  the  crime,  vrheref  er 
it  mi^ht  O0cur ;  and  the  impartiiil  temper  of 
your  justice,  my  lonls,  will  uoi  iiirn  aiide  its 
cour«c*  in  respect  to  a  noble  criminal. 

Nor  does  the  q^ilt  of  so  heinous  a  fraud  Mecm 
lo  be  extenuated,  by  referrini;  lo  the  advir«*  of 
those  by  whose  aid  it  wan  conducted,  or  to  tlie 
cooBdent  opinion  iliey  entprlained  of  the  suc- 
cess of  their  nrojecl.  I  know  tlii«  project  was 
■ot  (nor  did  1  ever  mean  lo  contend  it  was)  all 
her  own.  Particularly,  in  thai  iVaudulf nt  at- 
tempt upon  public  ju&licr,  it  ctuild  nut  be  so. 
But,  my  lords,  that  imparling  a  erirnioal  pur- 
nose  to  ibc  necessary  instruments  fur  carr^insr 
It  into  execution,  extenuates  lliv  i^mlt  uff  ilie 
author,  IS  a  conceit  perfectly  new  in  morality, 
and  more  than  I  can  vifid  to.  It  rather  im- 
plies aifi^rafation,  anif  the  addiiionsi  oflencc  of 
corrupiint;  these  instruments.  Not  that  I  mean 
by  this  obsertation  to  palliate  the  gfuilt  of  siieh 
corrupt  inslrumtrnts.  1  think  it  may  be  fit, 
•nd  exoeedin|;ly  wholesome^  to  convey  to 
Doctors  Commons^  that  ihoM*  amoo|;  tl»ein,  if 
■uy  such  there  are,  who,  lieiui;  acquainted  with 
the  whole  extent  u\'  the  pris4iner*s  purpufte,  to 
funiiah  herself  with  the  false  appearance  of  a 
•ingle  worosD  in  order  to  draw  the  duke  inta 
Mch  a  marriage,  assisted  her  in  executing  auy 
part  of  it,  are  Tar  enough  from  being  clear  i»f 
the  charge  contained  in  this  indictment.  'J'hey 
•re  accensaries  to  her  lelnny  ;  autl  outrht  to  an- 
son*  for  it  aiHTonlingly.  This  is  Matin*;  her 
case  fairlv.  Tlie  crime  ««as  committed  hv  her, 
and  her  accomplices.  All  had  tlieir  share  in 
the  |ier]>etration  of  the  crime:  each  is  stained 
with  the  tiliole  of  the  giiilt. 

Bly  lords,  1  proceed  to  exsmine  the  wit- 
ftcsses.  The  nature  of  the  case  shuts  out  all 
oontrsdiction  or  impeachment  of  testiaiouy. 
It  will  be  necessary  tor  your  lordships  to  pr«»- 
nounce  that  opinion  and  judgment,  which  so 
plain  a  case  will  demand. 

SqL  Gen,  My  lords,  we  will  now  proceed 
to  call  our  witnesses.— Call  Ann  Cradock. 

(Who  came  to  the  bar,  and  one  of  the  clerks 
held  the  book  to  her,  upon  which  she  laid  her 
haml.) 

C/.  of  tht  Or,     Hearken  to   vour  oath.^ 

*  The  evidence  thai  you  ahall  giie  on  behalf 
'  of  our  sofereign   lord  the  king's  majesty, 

*  against  Elisabeth  dnch«9ia-do wager  of  Kioff- 

*  stoo,   the   prisoner  st  the  bar,  shall  be  the 

*  truth,  the  whole  truth,  aiMl  nothing  bat  the 
'  truth,  So  help  ^ou  God.'  [Tutii  siie  ki&sed 
the  book.] 

Mr.  ira//are.  My  lonls,  I  am  desired  by 
the  o««hle  lady  at  the  liar  to  ap|il,i  in  >  tMir  lord- 
ships ftir  an  indulgence,  that  aijuestiun  may 
be  put  to  the  witness  by  her  ciMinsei. 

LcWs.     Ave,  a>e. 


Mr.  Waltmct.    i  shall  be;  the  wicacss  may  |  night  alter  !£••  U 


inform  your  iordihips  whether  the  has  not  had 
a  aecunty  for  aome  provisinn*  or  benefit,  or  a 
promise,  in  consequence  of  the  evidence  she 
IS  to  give  on  this  iudidinent  ?— ^fadiprA.  No. 

Examined  by  Mr.  Solicitor  General. 

How  long  have  you  been  acquainted  with 
the  lady  at  the  bar? — Above  SU  vears. 

Whertr  did  you  first  become  aeqiiaiiited  with 
herP— I  saw  the  lady  first  io  London,  sfter- 
wsrdtf  at  Lain^^ton. 

What  occasion  cirried  you  fo  the  lady  at 
LaiiiRtiiB  ? — Along  with  a  lady  that  1  aervei. 

Name  the  ladr— Mrs.  Hanmer. 

Was  Sirs.  Hanmer  any  relation  to  the  lady 
at  the  bar  ?— Her  own  aunt 

Was  the  lady  at  the  bar  at  Lainstnn  along 
with  Mrs.  Hanmer .'-^Not  wlien  1  first  weiit 
down  in  Lshistnn. 

Did  she  cume  down  there  afterwards  ?«- 
Yes. 

Do  you  remember  seeing  Mr.  August  us 
Ilervey  there  at  that  time?-^l  rvmeiuber 
seeing  .Mr.  Augustua  Henrey  lliere,  but  not  at 
the  time  I  first  ksw  ilie  lady  there. 

When  did  .Mr.  Hervey  come  there f— It  was 
ID  June,  at  the  Winchenier  races. 

How  long  did  he  su>  there  at  that  time  ? — 
1  cannot  particularly  say  how  long  he  uiight 
Slav  :  he  was  coming  and  going. 

fVere  you  in  Lain^ton  church  with  Blr.  Her- 
vey  and  that  lady,  ai  any  time  io  that  aum- 
mer  f — I  waa. 

At  what  time  of  the  day  ? — It  was  towards 
night :  it  was  at  aight,  not  in  the  day. 

Upon  what  occasion  ?— To  see  the  marriage. 

Name  the  persons  who  were  present. — Mr. 
Merrill,  Mrs.  Hanmer,  Mr.  Mountenay,  Mr. 
Hervey,  Miss  Chiidleigh,  and  in^^elf. 

Who  was  the  clergyman  ? — Mr.  Amis,  who 
belonged  to  the  church. 

Were  ihty  married  there  ? — Yes  ;  I  stw 
them  marrietl. 

Was  the  marriage  kept  secret? — Yes. 

By  what  ceremony  waa  the  marriage  .'-~ 
By  the  mairimoaial  ceremony  ;  by  the  Com  - 
mon  Prayer  Book. 

Were  you  employed  to  take  care,  that  the 
other  aervaDta  abouM  be  out  of  the  wav  ? — 
Yes. 

Did  they  return  to  Mr.  MerrilPs  house  aAer 
the  marriage  ?^  Yes ,  tliey  did. 

How  far  is  the  church  Irum  tlie  honse  .'^- 
Not  a  great  disiauce,  but  1  caauot  say  how  far : 
it  is  in  the  garden. 

Did  Mr.  Amia  return  with  the  party  into  the 
house ?— Not  that  I  saw. 

Did  you  Jtteod  oa  the  lady  at  her  naid  ?•* 
I  did  at' that  lime,  her  own  not  being  ab!e. 

After  the  ceremony,  did  3 ou  see  the  parlies 
in  bed  together  .'-.-I  did. 

A  Lord,  Kepeatahatyoosaid.^Cra^flrft.  1 
saw  tliem  p  .t  to  bed :  I  alaci  saw  Mrs.  Hanmer 
iDsisl  up  'O  their  gettiag  up  again. 

D>d  I  (HI  ^ee  them  the  neat  morning  ?— 1  saw 
them  ;fiai  uighl  afterwards  in  bed,  the  sams 
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Did  you  see  them  afterwards  in  bed  fur  some 
nights  after  that? — I  saw  tliem  particularly  in 
bA  the  last  night  Mr.  Uerrey  was  there,  for 
he  was  to  set  out  in  the  morning  stfi?e  o'clock; 
I  was  to  call  him  at  that  hour,  which  I  did  ; 
and  entering  the  chamber,  i  found  them  both 
fast  asleep:  they  were  rery  sorry  to  take 
lea?e. 

Can  you  (ix  what  year  this  was  ? — I  believe 
it  to  be  in  the  year  1744,  but  1  sm  certain  it 
was  the  same  year  in  which  the  Victory  was 
at  Portsmouth. 

Do  you  recollect  what  time  of  the  year  it 
was  ? — In  the  month  of  August,  I  think. 

^V  hat  is  your  reasiiu  for  thinking  it  was  in 
the  month  of  August? — My  reason  is,  that  it 
was  in  the  time  of  Maunbill  fair  ;  and  also  that 
there  were  green-gages  ripe,  which  the  lady 
and  gentleman  were  both  very  fond  of. 

Do  you  recollect  how  long  it  ^as  ader  the 
death  of  Air.  Merrill's  mother? — No,  I  cannot 
justiv  say. 

Where  did  Air.  Herrey  go,  as  yon  under- 
stood, the  morning  he  went  away  ? — ^To  Ports- 
laoutli. 

Did  you  understand  that  he  was  then  in  the 
sea  serf  ice  ? — I  did,  and  that  he  was  going  with 
admiral  Defers. 

Uafe  you  any  particular  reason  for  knowing 
that  be  did  go  wiih  admiral  Dafers?— -The 
reason  I  have  to  beliefc  he  did  go  with  him  is, 
the  person  whom  I  married  afterwards  was  Mr. 
Hervey's  serrant. 

Was  he  serf  ant  to  him  at  that  time  ? — He 
was. 

Did  you  receive  a  letter  from  the  person  you 
afterwards  married,  who  was  Mr.  Herfey's 
•erf  ant,  and  attended  him  ? — 1  did,  from  Port- 
Mahon. 

Do  you  know  vi  hat  relation  Air.  Bf errill  was 
to  the  lady  ntthe  bar? — Fir:.t- cousin. 

Who  was  Air.  Muuntenay,  whom  you  men- 
tioned as  present  ut  the  marriage  ?— A  friend  of 
Air.  Alemirb,  as  he  pretended. 

Did  he  live  in  the  family  at  that  time? — He 
was  in  the  family  at  that  time,  and  had  been 
from  the  time  of  the  death  of  his  mother. 

Do  you  know  whether  any  other  part  of  the 
family,  of  both  purtivs,  were  acquainted  with 
the  marriage,  except  those  persons  you  hafe 
mentioned  i* — No,  I  did  not  at  that  time. 

Dili  the  lady  change  her  name  on  the  mar- 
riage ? — Nef  er  in  public,  to  my  knowledge. 

Had  yon  occasion  after  this  to  see  the  lady 
in  London  ? — 1  saw  the  lady  in  London  many 
times.  . 

Do  you  know  whether  there  were  any  chil- 
dren of  the  marriage? — I  believe  one. 

W'hat  reason  have  you  for  belief  ing  so  ? — 
The  lady  herself  told  me  so,  and  her  aunt  also, 
whom  I  ought  to  have  mentioned  first.  The 
lady  told  me,  that  she  would  take  me  to  see  the 
child. 

Did  she  offer  to  carry  her  aunt  as  well  as 
you  to  see  the  child  ?— I  do  not  know  that 

How  long  after  the  marriage  was  it,  that  she 
told  you  she  would  tak«  you  to  see  the  child  ? 

VOL.  XX, 


— That  1  cannot  say,  but  it  wu  after  Mr. 
IJervey  returned  a  second  time. 

Returned,  from  whence? — 1  heard  he  had 
been  at  Port-Mahon. 

Do  you  recollect  how  long  Mr.  Hervey  had 
been  absent  the  first  time  ? — No,  I  do  not. 

How  long  had  he  been  absent  the  second 
time  ? — After  his  return  the  f>econd  time,  I  be- 
lieve the  child  to  have  been  begotten. 

How  long  after  Mr.  Hervey 's  second  return 
was  it,  that  she  told  you  she  would  carry  yoa 
to  see  the  child  ? — It  was  after  his  first  return. 

A  Lord,  I  believe  there  is  some  mistake. 
Let  the  witness  explain  that. 

Sol.  Gen.  Was  it  after  Air.  Hervey's  firat 
or  second  return,  that  the  lady  told  you  she 
would  carry  you  to  see  the  child  ?— 1  beliere 
the  first  time. 

Do  you  recollect  how  long  tliat  was  after  the 
marriage?-^!  do  not  recollect. 

When  did  you  marry  Air.  Uerrey 's  serrant f 
—The  nth  of  February  1753. 

Did  the  prisoner  at  the  bar  lay  any  things 
particuhr  to  you  about  the  child  ? — She  toki 
me  the  child  was  a  boy,  and  like  Air.  Hervey. 

How  long  did  you  continue  in  the  service  of 
Mrs.  Hanmer? — Till  she  died. 

When  did  Mrs.  Hanmer  die?— She  has  be^ 
dead  elef  en  years  the  second  of  last  December. 

Had  vou  anv  occasion  to  know  what  became 
of  the  child,  wlhether  it  lif  ed  or  died  P— 1  know 
n<»thing  further  than  what  the  lady  said. 
When  1  expected  to  go  to  see  it,  the  lady  came 
in  great  grief,  and  told  me  it  was  dead. 

Have  you  any  reason  to  know  at  i^hat  place 
the  child  was  born  ? — At  Chelsea,  by  reason 
her  mother  could  not  go  there. 

Who  informed  you  that  the  child  was  born 
at  Chelsea  ? — Airs.  Hanmer  told  me  this. 

Have  you  ever  heard  it  from  the  prisoner?— 
Yes,  I  certainly  have. 

She  said,  her  mother  could  not  go  there. 

What  do  you  understand  to  be  the  reason,  why 

'  Airs.  Chudlcigh  cnuld  not  go  to  Chelsea? — 

By  reason  her  husband  and  son  were  buried 

there,  as  1  have  been  told. 

Had  you  any  conversation  with  the  prisoner^ 
about  the  year  176H,  about  any  message  to  be 
delif  ered  to  the  prisoner,  that  Air.  Herf  ey  had 
given  to  you  ?— I  had  a  message  from  Mr. 
Hervey,  signifying  to  the  lady  he  was  deter- 
mitic«l  to  be  parted  from  her. 

Did  you  deliver  that  messsge? — Not  for 
some  time  after  I  received  it,  not  being  able. 

When  did  you  deliver  it  ?— On  Saturday 
morning,  when  the  lady  came  up  to  me,  and 
told  me,  that  she  knew  what  had  been  the  mat* 
ter  with  me.  I  told  her  Air.  Hervey  desired 
me  to  let  hrr  know,  that  he  was  determined  to 
be,  I  should  have  said  divorced,  but  1   said 

ftarted  ;  and  also,  that  he  desired  me  to  tell  the 
ady,  she  had  it  in  her  own  power  to  assist  him. 
I  delivered  the  message,  and  the  lady  n*plied, 
was  she  to  make  herself  a  whore  to  oUige  him  ? 
Did  she  appear  to  be  with  child  before  this 
convenatioD  with  you?— She  did  appear  le 
tube. 
«0 
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What  parish  is  Mr.  Merriirs  house  in?— I 
believe  in  ^St.  licorge*s:  his  htiube  at  Laiiiston 
is  a  parish  orilself. 

Art*  tht're  any  other  houses  in  tlie  parish  l>e- 
iides  Mr.  Sleriili's? — Nut  at  Laiu^lou,  there 
h  Dot. 

Was  there  srrvice  rcj^ulailv  in  hainston 
church,  or  diil  the  tiniily  ^\\  tu  any  nther 
church  ? — Tht-\  m-nt  to  sertice  at  iSparshut 
church. 

Solicitor  Gineraf.  1^1  v  lords,  we  haTe  no 
more  qut^siionn  lo  ask  this  \viln(.*8s  at  present. 

Liitff  llf^h  Stnctird.  The  counsel  tor  the 
pristint-r  are  at  liberty  to  ask  the  witurss  any 
questions  the}' think  pinpcr. 

Exaniiaed  by  Mr.  Wtilntce. 

Ha\eynu  not  declareil  to  some  persons,  that 
Tou  had  an  expectalitm  «d'  stiiiie  proTisioo  or 
benefit  on  the  event  of  this  prnsec'iiiioii?-— I 
Derer  could  declare  1  hail  any  thiui;  piuiuiscd 
me  liy  any  body. 

Expecfation  uf  pni%ision  from  the  persons 
that  prosecute? — I  never  had  ;  1  know  lume  of 
the  family. 

Where  have  you  livetl  fnr  this  month,  r,r 
two,  or  three.' — 1  have  fived  at  Mr.  Beau- 
water  *h. 

What  is  the  reason  of  y«iur  having  your  le- 
•idence  thore.' — In  rej^aid  lo  his  lads  beio«;^  a 
rclalicMi  to  llr.  ami  !\Irs.  Dathnrst. 

Had  your  residence  there  any  relation  to 
this  prosecution?— It  't%  unknoMU  io  me,  if  it 
has. 

What  hare  you  to  do  with  Mr.  Balhurst? — 
Mrs.  Jfialhursl  is  so  kiud  as  to  ha^e  me  there, 
as  being  a  senaul  to  her  aunt  from  my  child- 
hood. 

How  lon^  have  you  been  at  Mr.  Beau- 
water's.' — 1  am  sure  I  cannot  justly  say  ihe 
day  n  lieu  I  came  there. 

11  uw  Ion};  lieforc  this  prosecution  was  coin- 
meDC('d?~l  can't  tell  uheu  f  came  there;  i 
can't  ull  how  lon{r  I  have  been  there. 

1  do  nut  mean  that  you  should  aii^uer  to  a 
day,  hsit  neoordin;^  to  the  best  of  yuur  memory. 
-— AIk»u1  fuur  months,  1  faiio . 

Was  it  biforu  or  sine**  yuii  appeared  before 
ihe  ^ranil  jury  ? — Since  lajipeaied  beloie  the 
grand  jury. 

Do  you  know  who  is  the  prosecutor  of  this 
indictment? — Mr.  Mcaclo\t>,  I  iii.a|j[ine. 

Do  you  know  Mr.  Meadows  ? — I  have  seen 
hiui  twice  or  three  times  in  my  life,  and  that  is 
all. 

Where  ? — The  first  time  I  ever  saw  him,  vras 
at  Ulr.  Beau  water's  house,  since  1  came  to 
town. 

Are  you  to  stay  at  iMr.  Beau  water's  or  to 
return,  when  this  prusecution  is  over? — The 
last  home  1  had  is  at  I^instm),  w  here  1  hope  I 
may  reiuni  attain.  1  weut  down  there  iu  Au- 
gust was  a  twelvemouth. 

Have  you  never  declared  to  any  body,  that 
you  had  an  expectation  of  sorae  provision  from 
tbe  cauiie  ounr  in  hand  ?— I  could  not  declare 
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it,  as  I  bad  no  offers  made  me  from  the  pro- 
secutor. 

Have  ynu  declared  it  ? — 1  harejust  now  said, 
1  could  nut. 

Won  111  you  lie  uoderstoiMl,  that  you  have 
not? — What  was  I  to  declare? 

Whether  yfui  ha\ir  not  dechired,  whether 
true  or  false  I  do  uol  care,  that  you  had  an  ex- 
pectation of  «onie  provision  from  this  prosecu- 
tion ? —  1  ruuld  not  declare  it,  before  it  was 
made  to  in«\ 

Vou  innsi  sny  whether  you  did  say  so  or 
not. — 1  never  had  any  offer  from  the  prose- 
cution. 

Had  nut  you  an  e^cpectatinn  from  the  prose- 
cution?— Vo,  I  cuulii  not  say  that,  when  tbey 
never  oflered  it  iiu*. 

Do  }  fMi  understand  the  question  ircnerally, 
orcontiiicJ  v>  the  prosecutor  ? — 1  think  it  can 
bo  contl'U'd  to  n<:ne  hut  hini'ielf. 

Have  you  any  e.\peciation  from  any  body 
else? — No,  iidue. 

Nor  evvr  d<'clared  so? — No.  f  never  de- 
clared that  1  liiid  any  such  expectations. 

At  IV hat  time  oftlie  ni:;ht  was  this  mar- 
riage?— I  cannot  possibly  tell  the  hour;  it  was 
at  iii^ht. 

Ila^e  not  you  mentionetl  lo  any  body  some 
hour  of  the  nii^ltt  ? — I  do  not  know  that  1  have 
uientiuaed  it,  any  farther  than  that  it  was  at 
ni^ht. 

Vou  have  said,  that  ynu  were  employed  to 
keep  the  servahis  out  of  ilie  \iay  at  the  time  ; 
how  L>;iuie  \nu  then  lo  fro  to  the  church? — 1 
was  employ  eti  to  come  out  (d*  the  church  after 
the  iiiHrria^e,  and  kce  thai  ihe  house  was  clear : 
alter  the  mariia^e,  and  not  before. 

Was  there  any  care  taken  btfore  they  went 
to  church  i — No,  1  (I'lnnt  know  ihattheie  was. 
Mr.  an«l  Mrs.  Menil!  dined  out  that  dav,  and  1 
do  nut  know  that  any  of  the  house  knew  that 
there  was  to  lie  a  inarriap;e. 

.\re  you  sure  that  Mr.  and  Mrs.  Merrill 
dined  out  that  liay  ? — VfS. 

When  did  Mrs.  .Men ill  die.^ — I  do  notknow^ 
Mrs.  Ilanuier  it  na&  ;  there  i%as  uo  Mrs.  .Mer- 
rill at  that  time. 

l^ien  by  .Mrs.  Merrill  vou  meant  Mrs.  Tlan- 
miT,  did  "you? — Certainly  1  diil  mean  Mrs, 
lianmer,  tj/  there  luis  noMrs.  Merrill. 

\\  ere  you  desired  to  $;o  to  the  church  ? — I 
don*t  know  ithelher  1  \«as  desired  to  go,  but 
there  I  was  ;  that  1  lecollect. 

Did  you  uo  as  a  witness,  or  out  of  curiosity  ? 
— 1  ivas  there  to  see  the  marriage.  As  to  wit- 
ness. I  was  nut  called  to  l>e  a  witness. 

Did  any  r.f  the  parties  know  you  were  in  the 
church  ?-^Those  that  were  in  tbe  church 
knew  it. 

Did  you  bear  the  ceremony  performed  ? — I 
did. 

Did  you  Kear  the  whole  ceremony  ? — 1  be- 
lieve so :  certainly. 

Have  you  not  said,  yon  did  not  hear  the 
cereinooy*? — ^Not  that  i  know  of,  and  f  never 
was  askeil,  to  my  knowledfi^. 
Do  you  speak  positively  that  you  have  not 
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no  declared  ?— Certainly  I  do,  for  I  kooir  whe- 
Uier  I  was  asked  or  doi. 

How  long  did  Mr.  Hervcy  stay  there  after 
this  marria^re  ?— I  really  cauuot  say  bow  many 
days;  he  uas  not  long  there. 
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A.  D.  1776. 

By  tlie  Duke  of  Grafton. 

Did  you  erer  see  the  child,  that  the  lac' 
llie  bar  ottered  to  carry  you  to  see  ?— li 
never  <Jid^ 


«•» j» ,  ii«;  « as  iiuc lODg  mere.  .',  ~  "•» 

You  said  that  Mrs.  Hanmer  made  them  pet  «•      ^^  '*"*  *''®  interval  of  time  between 

HU  sooii  after  they  went  to  bed  ;  how  lonff  did  *?"*''  *«  carry  you  to  see  the  child,  and 

Mrs.   Hanmer  sit  up  after  that?— 1  cannot  "•?•""'  "•*»' chdd?— That  I  cannot  justly 


justly  say  how  many  hours  ;  I  can't  say 
whether  it  might  have  been  one,  or  two,  or 
three  hours. 

Was  it  Mrs.  Hanmer's  custom  to  lock  the 
door  where  Miss  Cliuiliei|jh   lay  ?— 1  never ' 
kuew  that  she  did  lock  the  door  at  all. 

Nor  any  body  by  her  order?— Nut  to  my 
Ko^wledffe :  I  never  knew  the  door  ordered  to 
be  locked  by  any  b«idy,  nor  by  myself  neither : 
I  am  sure  1  never  locked  it. 

You  are  sure  the  door  was  never  locked  then, 
when  Mr.  Ilervcy  went  out,  when  he  was 
made  to  i^et  uii  and  leave  the  room  as  yon 
have  said  i*— U  ent  out  where  ?  I  dou'i  under- 
slaud. 

You  have  said,  he  was  made  to  pet  up  ajjain. 
— To  the  best  of  my  knowledge,  the  lady'' got 
up  too,  as  well  as  3Ir.  Hervey. 

And  both  It-ft  the  room  r— I  believe  they 
both  left  the  room,  £  know  nothmflr  to  the  con- 
trary ;  but  I  know  they  afterwards  went  to  bed 
topettier. 

Ha*e  you  not  declared,  you  knew  nothing  of 
this  man  iage.?— No,  never  in  my  life,  to  mv 
knowledge. 

That  you  did  not  remember  any  thiop  about 
it  ?— It  is  very  odd  that  J  can  remember  it  now, 
and  should  not  have  remembered  it  before ;  1 
ever  had  it  in  my  memory. 

Have  not  y»u  declared  that  you  did  not  re- 
member it  ?— \o,  not  that  I  know  of. 

I  desire  you  will  ifive  a  posiiive  answer,  yes 
or  no,  whetheryou  haveornothaiedeelured^t.^ 
—I  never  could  have  declared  that  which  I  did 
not  know. 

That  you  did  not  remember  any  thing  about 
iti*— -No,  1  never  could  say  that. 

Dill  you  or  did  you  not  say  so.'— No,  I  did 
not  say  so. 

By  the  Earl  of  Buckinghamshire. 

I  hep  to  put  one  question  to  the  w  itness.  You 
know  that  yon  speak  nni  only  in  the  presenet 
i»r  this  resjipctable  court,  but  in  the  presence  of 
Almighty  Go  J  f — Yes. 

Have  you,  or  have  you  not,  over  drdared 
that  you  did  expect  an  advantage  from  I  he  pro- 
secuf inn  ?  say  aye,  or  no.— 1  must  say  uo :  1 
cunlil  not  s;iy  aye. 

You  have  tolil  us,  that  ^Ir.  Merrill  and  Mrs.  i 
Hanmer  went  out  tu  dinner  the  day  on  which 
the  marriage  was  performed  ;  J  should  be  f;lad 
to  know  at  what  lime  .^Ir.  Merrill  and  Mrs. 
Hanmer  returned  home  ?— I  believe  it  might 
be  between  seven  and  eight  o'clock,  as  1  hail 
given  tea  out  of  the  housekeeper's  room  to  the 
gentleman  and  lady  by  candle  light. 

What  day  of  the  month  was  it?— That  I 
cannot  teU . 


neither ;  but  as  fur  as  I  can  remember, 
day  that  1  was  to  go  to  see  the  child,  the  I 
came  and  said  it  was  dead. 

Tiiough  you  caiuiot  exactly  recollect  the 
terval  between  the  otie  transaction  and 
other,  yet  still  vou  may  speak  at  large.  } 
It  a  week  ?  Was  it  a  month  ?  Was  it  ha 
year  i*— li  was  not  a  month,  nor  yet  half  a  y 
Were  there  a  tew  dayii  interval  between 
one  and  the  other  ?~There  was,  but  I  cai 
say  how  many  days. 

J>id  you,  in  the  space  of  these  few  da 
ever  express  to  the  lady  ai  the  bar  your  f 
nestness  and  desire  to  see  the  child,  which  ^ 
say  the  lady  at  the  bar  told  yon  was  so  like  I 
Hervey  ?— I  expre.<sed  my  desire  at  the  tii 
when  the  lady  spoke  of  the  child  to  her  au 
W  hat  was  the  answer  that  you  had  lor 
carrying  you  immediately  to  the  child  ?—l 
lady  told  me,  she  would  come  on  such  a  d 
with  the  princess's  coach,  and  that  1  shouhi 
and  see  the  child. 

Were  you  examined  by  the  £cclesiasti 
Court.'— I  was  not. 

Did  you  know  at  the  time,  that  there  n 
such  a  process  goinfir  on  there  ?— I  was  told 
Mr.  Hervey  there  was. 

Did  you  offer  to  Mr.  Hervey,  or  to  any  olli 
of  the  parlies,  to  give  that  eviilence  which  y 
now  have  proved  it  was  material  to  pive?-^! 
told  me,  he  must  call  upon  me  to  assist  him 
his  marriage. 

Did  any  ihinir  else  pass  relative  to  the  pr 
cess  in  DnctorsCoonnons.  after  Mr.  Hervey 
conversation  with  you  ? — Yes,  there  certain 
was,  though  1  ne\er  was  called. 

Did  any  thing  pa^is  between  Mr.  Hervc 
and  you,  or  between  any  of  the  parties  ai 
you,  at>er  that  declaration  of  Mr.iJervey'sl 
you?— I  was  to  acquaint  the  lady  with  h 
intentions. 

I  You  said  you  were  to  remove  the  servant 
out  of  the  way  at  Mr.  Merrill's  house  at  tb 
lime  of  the  marriage :  how  many  servani 
might  there  be  about  Mr.  l^IerrilPs  house  at  th 
time  of  the  marria>je  ?— The  butler  ;  a  mai^ 
who  waited  on  MissMerrill;  two  house-maids 
a  laundry- tnaid:  one  of  the  house- maids  be 
longed  to  BIrs.  Hanmer,  who  alwavs  wen 
do«%  n  along  with  her,  and  there  was  a  kitchen 
maiil. 

Were  there  any  liglns  in  the  church  at  ihi 
time  ot  the  ceremony  beinij  performed  ? — ^Ther< 
W118  a  WAX  light  ill  the  crown  of  Mr.  Moun 
tenay's  hat. 

Lord  lownshent/.  Whether  she  has  ever  re- 
ceived  or  been  offered  any  thing  to  uith-hok 
her  evidence  relative  to  the  supiKwed  mar« 
riage?— ilnn  CraUocL  1  never  have. 
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By  Lor  J  HHUhoto'/gh, 

Tht\  yon  ever  receive  any  letter,  oflferini;  you 
any  adv»iita(^e  in  case  yon  wouUI  apfiear  a{(ainst ' 
tbe  prisuiier,  bfCore  you  v  ere  Rubpcpnaed  at  i 
Ylicka'a-liatl  ? — I  receiveil  a  letter  from  a  friend,  , 
wherein  I  iraa  toM,  thai  a  ^^entleman  of  their  j 
acquaintance  wouM  (fet  me  a  sinecure,  but  on  ; 
what  account  I  knew  not.  * 

A  i;L'ulleman  nf  whoKe  acquaintance? — I  do  ' 
not  know  who  I  be  urentleniaD  was  ;  it  never  - 
WM  explained  to  me  who  the  genlleman  wai ;  ' 
nor  I  never  ahked. 

Who  was  the  friend  who  wrote  that  letter  to 
yon? — Mr.  Fozard  of  Piccadilly. 

What  answer  did  you  make  to  that  letter?-— 
1  made  no  answer  any  further,  but  that  it  was 
▼ery  kind  in  any  body  that  would  assist  me  in 
getliiq;  me  any  thing. 

Who  ia  Mr.  Fuzard? — A  person  that  lives 
near  iIyde-|iark-corner,  and  kevps  livery- 
stables. 

You  say  he  wrote  you  word,  that  some  of 
their  friends  would  ifet  you  a  Mnerure?— 1 
■aid,  a  (gentleman  of  their  acquaintance. 

I)f  whose  acquaintance  ? — Mr.  FoxardN. 

V|ion  what  account  did  you  conceive  or 
understand  that  he  was  to  get  you  a  sinecure  ? 
«^That  I  cannot  tell. 

What  have  you  done  with  the  letter  ? — I  do 
not  know  where  the  letter  is  ;  I  know  I  have 
it  not. 

Will  you  take  upon  you  to  say,  that  there 
iras  not  in  that  letter  an  expression  iotimatin||f, 
that  if  you  \iuuld  appear  against  the  prisoner 
at  the  Imr,  a  sinecure  would  be  gotten  for 
yon?— 1  certainly  do  say,  there  was  no  such 
expression  in  the  letter ;  only  a  friend  of  theirs, 
or  a  gentleman  of  their  aci|uaintance,  I  do  not 
know  which,  would  get  me  a  sine  cure. 

Did  you,  or  did  you  not,  by  virtue  of  your 
oath,  understand  that  that  was  to  l»e  the  cun- 
■equenre  of  yunr  ap|>earing  against  the  pri  • 
noner  at  the  Imr  ? — ]  did  not  know  that  that  was 
to  be  the  consequence  of  my  appearing.  I  had 
no  room  to  imagine  so,  because  I  know  not 
the  |»crson  of  the  prosecutor,  nor  none  of  his 
family. 

Did  you  advise  with  any  bo<ly  concerning 
irhat  you  should  do  with  regard  to  that  letter  ? 
»— 1  certainly  did  apply  to  a  friend,  and  ac- 
quainted him  I  had  receivcnl  such  a  letter. 

What  did  vou  write  to  your  friend  ? — I  never 
writ  to  any  friend ;  1  applied  to  a  friend,  and 
■hewed  the  letter. 

Whether  you  did  not  ask  advice  from  some 
Kody,  what  you  ahould  do  with  regard  to  that 
letter? — 1  dtd  not  ask  any  body  what  i  was  to 
do  with  it ;  I  received  it. 

What  did}ou  consult  that  friend  about? — 
To  let  him  know  I  had  received  such  a  letter ; 
but  I  did  not  know  what  it  might  be  upon,  or 
what  it  might  not. 

Did  he  read  the  letter  ?'Ye9. 

What  conversation  passed  between  you  and 
bim  on  the  subject  of  the  letter  ?— I  told  him,  I 
did  not  jfiooi?  what  it  might  be  frooiy  biU  that  J 


apprehended  it  might  be  something  concemiu|C 
my  being  called  upon  in  point  of  the  lady.  I 
thmk  I  told  him,  that  I  had  once  been  told, 
that  1  might  have  the  same  settled  upon  we  ai 
the  lady  promised  me  when  1  went  into  the 
country. 

What  reason  had  vou  for  thinking  so? — ^The 
reason  I  had  for  thinking  so,  was,  because  I 
had  been  told  once,  that  I  might  have  the  saoio 
given  me  that  the  lady  at  the  bar  oflferefl  roe, 
when  1  was  to  go  into  the  cuuntry,  if  I  would 
speak  the  truth  ;  but  by  whom  I'koow  not :  I 
never  asked  the  question. 

I  desire  to  know,  what  yon  did  whh  that  let- 
ter, whether  you  put  it  into  the  hands  of  the 
person  whom" you  consulted? — i  put  it  into  no 
one's  hands;  the  person  bad  the  letter  1  con- 
sulti^l. 

You  put  it  into  that  person's  hand  to  read  it  ? 
^-I  gave  the  letter  into  that  person's  hand  to 
read  it,  and  told  him,  he  might  shew  it  to  Mr. 
IIervey,if  hewoutd. 

For  what  purpose  did  you  desire  it  miglit  be 
shewn  to  3Ir.  llrrvey  ? — For  this  |turpose,  be- 
lievinsr  it  might  be  against  hiui  and  the  lady ; 
hilt  by  whom  I  know  not,  for  I  never  asked  the 
question,  who  it  was  that  was  to  give  it. 

Did  you  desire  your  friend  to  shew  it  to  the 
prisoner  at  the  bar  ? — That  was  impossible,  for 
the  lady  was  not  in  England. 

Did  you  then  desire  him  to  shew  it  to  any 
body  on  her  part  ? — !  shouhl  look  upon  it,  if  it 
was  shewn  to  Mr.  Hervev,  it  would  be  on  her 
part,  as  being  msn  snd  wiie. 

Whether  you  desired  it  to  be  shewn  to  any 
body  el5e?--No,  not  besides  Mr.  Ilervey. 

[^Adjourned, 

Fourth  Day. 

Saturday f  April  20. 

Ann  Cradock's  examination  continued. 

I 

Lord  Uilltborough.  1  waa  exceedingly  glad 
the  House  waa  adjourned,  but  I  would  much 
rather  it  had  been  ndjoiiriied  liooner,  because  I 
now  lie  under  a  good  deal  of  difficulty  to  resume 
the  thread  of  those  questions,  that  tor  my  own 
information,  and  for  that  of  the  House,  I 
thought  highly  proper  and  necessary  to  lie  ex- 
plicitly and  exactly  answered.  Aly  lords,  I 
think  the  last  question  that  I  put  to  the  witness 
at  the  bar,  was,  whether  she  had  put  that  letter, 
which  ahe  said  waa  signed  by  Fozard,  into  the 
hand  of  any  other  person  ?  If  1  do  not  mistake, 
my  lords,  she  said,  she  bid  put  it  into  the  hand 
ot  a  friend  of  hers  to  read.  Upon  asking  her, 
whether  ahe  had  any  other  intention  than  that 
of  putting  the  letter  into  his  hand  ?  I  think  she 
said,  she  told  the  person  he  might  shew  the 
letter  to  Mr.  Hervey ,  as  she  apprehendeil  it  re- 
late<l  to  him.  Mow  I  desire  to  ask  the  evidence 
at  the  bar,  whether  ahe  knows,  that  her  friend 
did  shew  that  letter  to  Mr.  Hervey  or  not? — 
Ann  Cradoek,  My  friend  did  shew  it  to  Mr. 
Hervey. 

Did  yoar  friend  UU  yoa  what  Mr.  Herrey 
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uid  concerning  tbe  letter? — My  .friend  told  I 
me,  that  be  def  ired  1  tbouki  keep  the  letter. 

Do  you  mean  Mr.  Hervey  or  the  friend  de- 
Mred  yon  to  keep  the  letter? — I  mean,  the 
■nawcr,  that  was  i(i?en  upon  the  letter  beinni; 
shewn,  was  brought  by  iny  friend,  and  Mr. 
Herrey  desired  me  to  keep  tlie  letter. 

Did  your  friend,  who  carried  the  letter  from 
you  to  Mr.  Henrey,  say  any  thing  more  to  vou, 
than  that  Mr.  Herrey  desired  you  should  keep 
the  letter  ? — He  told  roe  that  rshould  acquaint 
tbe  lady  that  was  abroad  with  it. 

Did  you  acouaint  tbe  lady  that  was  abroad 
with  it  ? — I  bad  it  not  in  my  power  so  to  do. 

.Did  you  acquaint  any  body  else  with  it.^ — I 
did  several  of  my  acquaintance. 

In  particular,  did  you  aoquaint  any  body 
that  was  concerned  in  business  for  the  lady  ? 
—No. 

I  desire  to  know,  whether  you  did  by  your- 
self, or  by  any  body  else  for  you,  make  any 
answer  whatever  to  the  1  otter  to  Mr.  FnzanI  ? 
—I  went  to  Mr.  Fuzard  when  i  received  the 
letter,  as  in  the  letter  it  was  required  to  know 
my  age,  and  where  I  was  boru. 

I  desire  you  will  iotiirtn  their  lordships  of  tbe 
whole  of  what  pa9««ed  lietaeen  Mr.  Fozard  and 
you  al  that  interview  ?— Nothing  in  particular, 
fnrtberthan  relating  to  where  I  was  bom,  and 
my  agH ;  my  aiff  I  did  not  know.  1  did  not 
aaa  who  was  to  give  me  the  sinecure. 

Did  yon  nut  think  it  extraordinary,  that  Mr. 
Fozard  should  enquire  of  you  your  age,  and 
where  you  were  born  ?— 1  certainly  did  think  it 
extraordinary. 

Wlifther  you  did  not  ask  the  meaning  of  it  ? 
-*I  did  not  ask  any  meaning  for  it. 

By  Lord  Derby, 

You  said  ye^erday,  that  you  did  expect  to 
receive  something  adequate  to  what  you  had 
received  from  the  prisoner  at  the  bar :  what 
did  you  formerly  receive  from  the  prisoner  at 
tbe  bar  ? — Many  favours  in  friendship,  but  not 
>  any  thing  in  particular. 

What  were  you  offered  by  the  lady  ?— Twenty 
guineas  a- year,  to  go  and  settle  in  the  country, 
ami  the  choice  of  three  different  counties. 

At  what  time  was  that  offer  made  to  yon  ? — 
Tbe  time  I  cannot  justly  remember. 

I^ollect ;  how  many  years  was  it  ago  ? — I 
believe  it  may  be  three  years  ago,  or  four,  I  am 
not  certain. 

What  was  your  answer  to  that  proposal  ? — It 
made  me  very  unhappy  to  think  that  I  was  to 
be  banuhed,  but  1  consented  to  go  into  York- 
shire. 

What  were  the  counties  that  were  proposed 
to  you  ? — ^Yorkshire,  Derbyshire,  1  think,  and 
'^orthumberiand. 

In  conseouence  of  that  consent  to  go  into 
Yorkshire,  did  you  gfo  into  Yorkshire  ? — No,  I 
did  not ;  1  went  to  Tboresby :  I  tried,  but  I 
CouM  go  no  further. 

What  was  the  reason  that  you  could  go  no 
further  ?— From  being  unhappy,  and  going 
from  all  my  friendi. 


Did  you  receive  any  sum  of  money  in  conse- 
quence of  going  as  hu-  as  Tboresby  ?— None, 
no  further  than  was  to  carry  me  to  tbe  place 
where  I  said  I  was  to  go. 

You  mentioned  an  annuity  of  twenty  guineas 
a-year ;  has  that  annuity  been  paid,  or  have 
you  received  any  part  of  it  since  that  agree* 
ment? — No. 

Lord  Cottntry.  You  said  you  were  present 
at  the  marriage  in  1744 ;  I  desire  lo  know 
whether  you  have  ever  communicated  that  in- 
formation lo  any  |)crs«m  till  this  year,  and  to 
whom  ? — Ann  Cradock.  I  have  several  times 
to  many,  but  to  particular  persuns  I  cannot 
speak.  * 

Lord  Derby,  I  should  be  glad  to  know  whe- 
ther you  do  understand,  or  do  not  understaadp 
that  any  sum  or  sums  were  ever  paid  to  any 
person  for  your  subsistence  and  board,  on  the 
part  of  the"  prisoner  at  the  bar  ?— iinn  Crs- 
(iock.  No,  I  do  not  know  that  ever  any  sum  was 
paid  upon  my  arc<»unt. 

Lord  Buckhghanuhirc,  I  desire  to  ask  tbe 
witness,  whethtrsheataoy  time  did  receive  any 
present  whatever  from  tbe  prisoner  at  tbe  bar  P 
— Ann  Cradock.  Several  m  point  of  friend- 
ship. 

r  Lord  Tovnshcnd.  Were  you  ever  offered  any 
sntii  of  money  at  any  time,  to  conceal  any 
evidence  ? — Ann  Cradock.  No. 

Lord  Townshcnd.  By  either  side  ? — Ann 
Cradock,  No. 

By  Lord  Camden, 

I  desire  to  know  whether  you  saw  tbe  lady 
at  Tboresby,  in  tbe  way  to  Yorkshire?— I 
was  in  the  lady's  house,  and  saw  her  several 
times. 

In  any  of  those  interviews,  did  any  thing  pass 
respecting  the  annuity  of  twenty  guineas  a- 
vear,  and  the  journey  you  were  then  making  to 
Yorkshire? — No,  not  any  tiling  in  particular 
as  to  that 

What  was  the  reason  of  your  return  from 
Tboresby >  and  not  going  to  your  journey's 
end? — I^Iy  reason  was,  from  my  ill  atate  of 
health,  and  unhappiness  of  mind. 

I>unl  Lytttlton,  Did  the  lady  explain  to  yoa 
what  were  her  motives* for  sending  you,  or,  as 
you  called  it,  banishing  you,  into  those  distant 
counties? — Ann  Cradock,  No,  my  lords. 

Lord  Derby,  What  did  you  apprehend  to  be 
tbe  lady's  motives  for  such  a  proposal? — Ann 
Cradock.  That  I  was  ever  at  a  loss  loknoW|  be- 
cause 1  never  asked. 

By  the  Duke  of  Ancaster, 

Did  you  consult  a  friend  on  account  of  the 
subfitauce  of  Mr.  Fozard's  letter  ?— 1  did. 

I  desire  you  to  tell  the  Rouse,  who  that  friend 
was? —My  friend  was  Dr.  Hossack,  who  is 
physician  of  Greenwich  hospital. 

What  is  become  of  that  letter,  or  have  you 
it  ?— I  have  it  not ;  but  it  is  in  my  box,  I  he- 
lieve  at  Lainston,  as  I  carried  it  with  me  wbso 
I  went  tbcte  with  my  other  thugs. 


Tnal  of  I  he  Dif  chess  of  Kingxloit^ 
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}\y  the  Duke  of  RichuMmd, 

Was  not  the  inarria*;e  to  hi*  kr|it  a  secret  ?— 
Yen. 

It'iluriiif^  tlip  time  the  marrintrn  wa^  to  lie 
hept  a  secri't,  anv  |»erRnn  hati  ascketl  you  about 
the  marria^fe,  ivo'uhi  ytui  have  owiinl  it,  or  de* 
Died  it  1^—1  never  from  the  time  ilivut^^cul  the 
sccrpf,  unrit  it  had  hern  toll!  bclore. 

Dill  DO  persOD,  ilurini;  iho  liuie  it  was  a  se- 
cret,  Cfer  ask  you  it  \o»  knew  ii  ?— S-veral 
liiLTea%ked  nie,  but  1  have  always  replied,  No. 

lly  the  Lord  Vr trident. 

Do  you  not  know,  that  vour  husband  was 
examiueil  in  the  Spiritual  (.'(tun,  in  the  cause  of 

jactitation  ?— I  know  he  was  calleil  upon  in  ihe     '"«  *^  herself  ona  dav,  whtn  I  was  airiug  in 
Ceuri,  but  what  |HiK$ed  1  aui  an  utter  6lrauy:cr  '  the  coach  with  heriUat  wayr 
to,  as  I  never  asked. 

Had  not  Air.  Henrey  intiuiatt'd  to  you,  that 
joa  were  to  be  called  upon  on  that  occasion .' 
..He  did. 

After  that  did  you  hear  any  thinsr  from  Mr. 
Her  fey,  respect  injur  your  attendance  in  thai 
canseN— Mr.  Ilervey  told  me,  he  niu&t  call 
upon  me  to  assist  bim  in  the  niarria^r,  and  to 
■wear  to  Mrs.  Hanmer*s  hund-wriiiug-. 

IVereyouefer  called  upon  that  occabion  ? — I 
wunot." 

By  Lord  Derbt^. 

Did  you  live  with  Mrs.  Uannicr  until  the 
lime  of  her  death  P — 1  did. 

Which  happened  eleven  years  s^o  the  ^d  of 
Jaat  December  ? — Yes. 

Upon  what  haie  you  suhsistrd  f»ince  that 
time  ?— Mrs.  Hanmer  left  uie  '^00/.  ;  one  i%as 
taken  up,  the  ulher  was  left:  1  quitted  the 
lady'a  house,  aud  went  to  Newington.  1 
■hould  have  told  you  that  the  200/.  were  in 
thb  lady*s  bands  [pttintinif  to  the  iiuchess]  ; 
one  was  taken  up,  and  the  other,  with  my  hus- 
band's income,  supportcil  me  whilst  he  lived. 

How  do  you  know  that  that  200/.  was  left 
yon  hy  Mrs.  Hanmcr? — It  was  left  niv  in  tier 
will. 

ISy  the  Duke  o(AncasUr. 

Do  you  of  vonr  oivn  kufmlpdire  a^«ort  Ihat 
there  ^%  as  a  child  ?— !  ilj  a'^M-ri  1  uns  luJd  ho.  I 
never  saw  the  chi!d. 


the  time  of  its  death  ?— That  I  can  give  no  ac- 
count of :  it  was  very  young ;  but  the  age  I 
kiiiiw  not. 

\\  eeks,  mouths,  or  years  ? — Months,  bnt  not 
years. 

Dill  yon  ever  hear  that  the  child  was  bap- 
tized?—'-! did  hear  that  llie  child  was  bap- 
tized ;  hut  Mrs.  Ilaonier  and  1  were  in  the 
country  at  that  time. 

Did  you  ever  hear  «i  hat  the  child's  iiam« 
wan  ?— No,  1  cannot  lecoUect  that  I  did. 

Dill  yiiu  ever  hear  where  the  child  waa 
burieil?— I  did  hear  that  it  waa  buiied  at 
Chelsea. 

U  hu  lold  you  so? — ^The  lady  at  the  har  told 


By  Lord  Farincur. 

IJow  have  you  subsisted  since  your  hus- 
band's death I'-^-Wilh  what  I  made  of  my 
furniture  which  was  iu  my  house,  which  nvae 
all  new. 

How  lon$;  is  it^nce  your  husband  dieil  ? — 
Fi^c  years  last  Match.  [Ordered  to  withdraw, 

JL  //.  S,  Who  doyou  call  nc.\t,  Mr.  Solicitor 
General  i* 

.S(>/.  Gen.  We  desire  to  call  Mr.  Casar 
Hawkins. 

Mr.  Casar  Uuwkint  sworn. 

Examined  by  31  r.  Dunning. 

Mr.  HaMkins,  are  you  acquainted  with  the 
lady  at  the  har  P  and  how  ion^  have  you  been 
sop — A  great  many  years:  I  believe  above 
thirty. 

Are  you  acquainted  with  the  present  lord 
Bristol 't  and  how  lun>;  have  you  bet-n  so  ? — 1 
have  had  tlie  honour  o\'  knuwin«f  the  earl  of 
Bristol  mmriv  as  manv  years. 

Do  you  know  of  any  intercourse  between 
my  lord  Bristol  and  the  lady  at  the  Imr  ?— 
Of  an  inti'rcnur:ie  certainly  ;  of  acquaintance 
undoiibtt-iily. 

Do  vfiu  know  fnuu  the  parties  of  any  mar- 
riage iii'tween  them  .^— Mr.  Huh  kins.   1  do  uot 
know  how  far  any  thin;;  that  has  come  lieiure 
ine  in  a  ronftdeutial   trust  in  i*\y  pndWsion 
yVho  told  you  so  ? — Mr^.  Ilapinrr  tr>!d  mr  ;  should  he  di-cUisied, rfinsivtent  with  my  proles- 
80,  and  the  lady  told  me  at  our  return  out  of    siunai  honour.*     [Uucstion   aud  answer  re- 
the  country.  .  peated.] 

Who  ttild  you  there  wrm   a   rhilil  P—This  1      i^lr.  Dunnivffn    I  trust  your  Inrdshi|Hi  will 

lady  at  the  bar  lold  me  so  herself.     Both  lold  •  ^e  nothing  in  my  q-.iesiion,  that  can  birtray 

me  so.  I  confidential  trust,  or  dishonor  Mr.  Hawkins  ia 

Do  you  from  your  own  fcnow!f-d<re,  nflirm,  )  irivincf  it.     My  question  is  :inii ply,  whether  Mr. 

that  tbatcbild  is  dead P— The  lady  at  Ihe  bar  ,  Hawkins  knows,  from  the  parties,  of  any  mar- 


told  me  it  was  dead,  as  she  lold  mc  before  she 
trould  lake  mc  to  see  it. 

Did  the  lady  at  the  bar  briufr  the  princess  of  ' 


ria;^  between  them  P 

Lord  Ilifih  SUrard,   The  question  that  was 
asked  by  the  counsel  at  the  bar,  is,   **  Whe- 


IVales's  coach,  and  carry  ynn  to  •  ee  the  child  !  ther  the  witneas  knew,  from  any  information 
at  Chelsea  ? — The  lady  tuld  me  she  wouM  of  either  of  tlic  two  parties,  that  they  were 
come  in  the  priucess*s  coach,  and  carry  me  ta  married?"  The  witness  objects  to  it,  whether 
~     the  child.  he  is  to  answer  any  questions  that  are  iiicon- 

By  Lord  Radnor.  ^       •   See   Le«,h'.  Ha.ki..'.  Pleu  oi'  the 

new  oM  do  yoa  appnhnd  the  child  wm  at    CrovD,  book  3,  c.  46,  s.  99. 
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ftistent  with  his  ^irofesiiioiiBl  honor.  Yoiir  1f>rd- 
shijis  are  to  (iHermine,  whvth^  the  question 
p«it  by  the  counsel  at  the  bar  Hhall  Ih*  ahkecl  ? 

Lord  MansjUlU.  I  su|)|iose  Mr.  Hawkins 
mennK  to  demur  to  the  question  U|ioii  the 
ground,  that  it  came  to  hia  knowledge  some 
Way  Iron)  his  beini;  employed  as  a  sur^ppon  for 
one  or  both  of  the  parties ;  and  1  take  for 
|prante«1,  if  i^Ir.  Hawkins  understands  that  it 
IS  your  lordships'  opinion,  that  he  has  no  pri? i- 
leg^e  on  that  acc«)uut  to  excnra  himvlf  from 
{firinfl^  the  answer,  that  then,  under  the  aulho- 
rity  of  your  lordships' judgment,  he  will  submit 
to  answer  it :  therefore,  to  save  vour  lordsfai))8 
the  trouble  of  an  adjournment,  if  no  lord  dif- 
fers in  opinion,  but  thinks  tliat  a  surgeon  has 
no  pririlegv  to  aToid  gfivin^f  evidence  in  a  court 
of  justice,  but  is  bound  by  the  law  of  the  land 
to  do  it ;  [if  any  of  vonr  lordships  think  he 
bas  such  a  priTilei^e,  it  will  be  a  matter  lo  be 
debated  elsewhere,  but]  if  all  your  lordships 
acquiesce,  Mr.  Hawkins  will  understand,  that 
it  is  your  jndiTinefit  and  opinion,  that  a  suripeon 
has  no  priviley^fe.  where  it  is  a  material  ques- 
ti'ui,  in  a  civil  or  criminal  cause,  to  know  whe- 
ther parties  were  married,  or  whether  a  child 
was  burn,  to  say  that  his  introdiit'titm  to  the 
parties  was  in  the  course  of  his  profession, 
and  in  that  way  he  came  to  the  knowledcre  of 
it.  I  take  it  for  {granted,  that  if  Mr.  Hawkins 
understands  that,  it  is  a  sstijtfarlion  to  him,  and 
a  clear  justification  to  all  the  world.  If  a  sur- 
geon was  voluntarily  to  reveal  these  secrets,  to 
he  sure  he  wouid  be  guilty  of  a  breach  of 
honour,  and  of  great  indiiicretion  ;  but,  to  give 
that  information  in  a  court  of  justice,  which 
bv  the  law  of  the  land  he  is  bound  to  do,  will 
never  be  imputed  to  him  as  any  indis^cretion 
whatever.* 


•  See  in  the  Case  of  Annesley  v.  the  earl  of 
Anglesey,  \o|.  17,  p.  1139,  the  objection  taken 
and  over-ruled  to  the  examination  of  Grffanl. 
See,  also,  the  ixaniination  of  Kirklan'l  in  eorl 
Ferrers's  Case,  vol.  IC),  p.  886.  !S*'e,  loo,  what 
passed  upon  lord  Harriii^' ion 's  ohjeci in jjf  to  re- 
veal cnnfidential  conimuniciitions,  infra,  p.  586, 
and  upon  the  exaininatiou  of  Mr.  Uerkley, 
i^lff'o,  p.  G13.  SScp,  alto,  Blackst.  Comm. 
b.  3,  c.  '2.S,  p.  370,  and  IVake's  Law  of  Kvi- 
dence,  part  1,  c.  3,  s  4,  "  Of  persons  tncom- 
pcteiii  by  reason  of  their  reiution  to  tln^  par- 
ties :"  where  many  cases  ou  the  subject  are 
referred  to,  and  the  result  from  them  is  very 
clearly  stated. 

lu  a  case  where  Dixon  an  attorney  had  been 
snb|Mrnaed  to  give  evidence,  and  to  produce 
certain  papers  before  a  grand  jury,  U|H)n  an 
indictment  for  forgery  to  be  preferred  against 
one  of  his  clients,  by  whom  the  papers  had 
been  confidentially  coramunicate«l  to  him,  the 
Court  held  that  he  was  not  compellable  to  pro- 
duce those  papers  against  his  client :  and  lord 
Mansfield  said,  that  instead  of  producing  them 
against  his  client,  he  ought,  immediately  upon 
receiving  the  subposnft,  to  have  delivered  them 
up  to  his  client.    3  Burr.  1687. 

2 


Mr.  Dunning.    My  question  is,   Whether 

you  knew  from  either  of  the  parties,  that  ther« 

I         ■         .  -      ■  

In  the  Case  of  Lea  v.  Wheatley,inC.  B. 
Pasch.  30  Car.  2,  where  the  defendant  pleaded 
that  he  was  servant  to  a  peer,  North,  Cd.  Just, 
held  that  the  defendant  ouf^btto  sue  hiswrit 
of  privilege ;  observing  that  it  was  the  privi« 
lege  of  the  master,  not  of  the  serviDty  and  per- 
haps his  master  would  net  protect  hjm,  and 
then  he  must  answer.  And  he  illustrated  tbia 
doctrine  by  the  ca»e  of  a  counsellor,  "  where*' 
said  he,  '*  it  is  the  privilege  of  the  client,  that 
he  shall  not  be  compelled  to  diacorer  the  te« 
crets  of  his  client ;  hut  if  the  client  be  willinjf, 
the  Court  will  compel  the  counsel  to  discnrer 
what  he  knows."  See  Jacob'a  Law  I>io« 
tionary,  (10th  edition,  1789)  art.  Privilege,  ■. 
3.  *  (If  the  |irivilege  of  peers  and  members  ef 
|Mirliaroent.* 

The  doctrine  respecting  the  extent  of  the 
privilege  that  persons  etHnding  in  partioalar 
relations  to  a  party,  ahall  not  be  enroined 
against  such  party,  waa  very  ably  inveetigftted 
by  Mr.  Jusuce  buller,  in  bis  judgment  (a J 

(a)  *'  This  action  wan  bronght  to  recover 
penalties  upon  the  Bribery  Act,  tor  bribinsp 
voters  at  the  election  in  1790,  for  the  borough 
of  Newaik-upon-Treiit,  to  vote  for  one  of  thu 
canditlates.  The  bribery  was  chargeil  to  have 
been  committed  by  the  defendant  and  bis  agents, 
among  whom  was  one  W.  Handley.  At  tha 
trial  before  Thomson,  liaron,  at  the  Notting* 
ham  assizes,  W.  Handley  was  called  as  n  wit- 
ness,  who  deposed,  that  previous  to  the  dino- 
lution  of  narliament,  he  had  received  letters  at 
Newark  from  the  defendant  in  London,  which 
he  had  notice  to  pro<liice.  He  had  them  not, 
but  said  he  had  restore<l  some  of  them  to  the 
defendant,  and  given  the  others  to  Mrs.  Elisa- 
beili  Handley,  with  a  direction  to  destroy  them : 
he  had  since  endeavoured  to  procure  them  agaia 
from  her  for  thai  purpose,  but  she  bad  refused 
to  give  them  up.  \V.  B.  Handley,  an  attor- 
ney, was  called,  who  said  that  he  bad  the  let- 
ters  in  question,  and  that  he  had  received  them 
I  from  Mrs.  £.  H.  He  further  stated  that  he 
I  was  not  then  concerned  in  carrying  on  any 
notion  fur  W.  H. ;  that  he  bad  been  applied  to 
by  W,  H.  to  be  concerned,  hot  had  declined  it 
us  he  was  under-sheriff,  and  a  material  witness ; 
that  be  had  not  employed  VV.  H.'s  attorney  for 
him  ;  hot  ihut  W.  H.  had  consulted  him  in  his 
profe:isiun  as  a  confidential  person;  and  had 
applied  to  him  both  before  and  after  he  had 
received  the  letters.  The  witness  objected  to 
produce  the  letters  ('^J,  and  the  judge  thought 
he  was  not  bound  so  to  do. — ^The  Jury  found  a 
verdict  for  the  defendant.*' 


(*)  **  It  was  understood  and  argued  upon 
at  the  bar,  and  so  assumed  by  the  Court,  that 
the  objection  made  by  the  witness  to  the  pro« 
duction  of  the  letters,  was  on  the  foundatioa 
of  his  character  of  attorney,  by  which  he  con* 
ceived  bimielf  boand  te  withhold  them." 
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wa*  a  iiiarria{re  l>etirepn  ihein  ? — Mr.  Hau  • 
iTins.— - Fnim  tbe  CiMi venation  with  b*n\\  parlies 
1  ap|>relien«liHl  there  A-aii  a  inarria<^,  Imt  n(»- 

upon  the  cateof  WiImu  ai^aitist  llaktaJ,  1  Tenu 
Rep.  753,  as  fbtluws  : 

**Tlii8  doctrine  of  pritilei^p  wa«  fully  iliscuss- 
ed  iu  a  case  before  lord  llard^iiekt*.  The  pri- 
vilege is  confined  to  the  cases  of  counsel,  soli- 
citor, and  attomev  ;  but  in  onler  tn  rni<e  the 
privilege,  it  must  be  proved  that  the  infurma^ 
lion,  which  the  adverse  party  wishes  to  leain, 
vraa  commuuicated  to  ibe  \%iinefis  in  one  of 
those  characters ;  for  if  be  be  employed  mere  I  v 
•s  a  ste««'afd,  be  luay  be  exainiued.  It  is  in. 
deed  bard  in  many  cases  tu  compel  a  friend  (o 
disclose  a  confidential  conversation  ;  and  1 
shouUI  be  glad  if  by  law  sucb  evidence  could 
be  excluded.  It  is  a  subject  of  just  imlii^nation 
where  ficrsons  are  anxious  to  reveal  what  has 
been  communicated  to  tbeiii  in  a  cootidential 
nauner ;  and  in  the  c»se(b)  mentioned,  where 
Reynolds,  who  bad  tbrnierly  been  Ibe  attorney 
of  Mr.  IMne,  but  who  was  dismissed  before 
the  trial  of  the  cause,  wished  to  givit  evidence 
'of  what  be  knew  relative  to  the  subject  %«hile 
be  was  concerned  as  the  attorney,  1  strongly 
animadverted  on  bis  conduct,  and  tvuuld  not 
•uffer  him  to  be  examined  :  he  batl  acquired 
bis  information  during  the  time  that  he  acted 
u  attorney  ;  and  1  thought  thnt  Ibe  priviles^e 
of  not  being  examiu«*d  to  such  points  was  the 
privilege  of  the  parly. fi*^  and  not  of  the  attur- 
Dey  ;  and  that  that  privik^^re  never  ceased  at 
any  period  of  time.  In  such  a  case  it  is  not 
•alBcieut  to  say  that  the  cause  is  at  an  end  ; 
the  mouth  of  such  a  person  is  shut  fur  ever.  1 
take  the  «li«iinctioo  to  be  now  well  settled  ;  that 
tbe  priviflege  extends  to  those  three  enumerated 
Ctset  at  all  times,  but  that  it  is  confined  to  these 
cases  only.  There  are  cases,  to  which  it  is 
ntich  to  be  lamealinl,  that  the  law  of  privilege 
b  not  extended  ;  those  in  which  medical  per- 

(b)  It  was  said  in  argument  by  tbe  de- 
fendant *a  counsel,  *'  In  one  of  Petrie's  causes 
for  bribery,  tried  a  few  years  ar^o  al  Siilisbury, 
Reynolds^  who  had  been  Petrie's  altorney, 
though  not  so  at  ihe  lime  of  the  trial,  was  called 
to  prove  sometbinij^  ibat  be  hsd  learned  in  a 
confidential  conversation  with  l*elrie,  but  Mr. 
Justice  BuUer  would  not  suffer  him  to  give  the 
evidence,  and  strongly  re]M'oached  him  for 
his  anxiety  to  reveal  the  secrets  of  bis  former 
client.'* 

**  In  Madame  Du  Darrc*s  Case,  where 
trover  was  brought  in  recover  her  jewels  t'rom 
oersons  who  bad  stolen  them  in  Prance,  and 
Drought  them  over  here,  lord  Kenton  would 
not  permit  the  person  who  acted  as  interpreter 
between  the  defendants  and  their  attorney,  to 
be  examined  as  to  the  conversation  which  was 
beld  between  them,  considering  the  interpreter 
M  standing  in  the  same  situation  as  the  attorney 
bimself,  and  said  at  the  trial,  *  that  be  was  tbe 
organ  of  the  attorney.'  " 

(c)  Vid.  Liodsey  v.  Talbot,  Bull.  N.  P.  284. 


I  thing  in  prmif  appeared  before  roe :    I  Diean 
'  nothing  as  legal  proof,  but  coovetsation. 

Out  did  they  in  conversation  admit,  thiat  they 

sons  are  obliged  to  disclose  tbe  information, 
which  they  acquire  by  attemiing  in  their  pro- 
fessional characters.  This  point  was  very  macli 
coniidereil  in  the  duchess  of  Kingston*s  Case, 
where  sir  C.  Ilawkini,  who  had  attended  the 
ilncbes<  as  a  medical  person,  made  Uie  objee- 
lion  himself,  but  was  over-ruled,  and  compelled 
to  give  evidence  against  the  prisoner.  Tbo 
question  therefore  liere  is  whether  B.  Hand  ley 
were  privilege<l  with  respect  to  any  person. 
As  to  W.  Ilandley,  he  certainly  was  not ;  for 
be  said  that  the  witness  neither  was,  or  could 
be  bis  attorney ;  because  be  was  at  that  time 
acting  as  under-sherilf.  Neither  was  be  pri- 
vileged as  to  this  defendsnt  for  the  same  rea- 
son ;  and  though  it  was  said  that  the  defendant 
(by  W.  Hand  lev)  consulted  him  in  his  profes- 
sion, aa  a  confidential  person,  tbe  meaning  of 
that  was,  that  as  B.  Handley  was  more  con- 
versant with  business  of  this  kind  than  thoae 
who  were  not  of  his  profession,  W.  Handley 
consulted  him,  but  did  not  emiiloy  him  aslkn 
altorney.  But  it  was  contended  on  the  part  of 
the  plaintiff,  that  6up|M>sing  the  witness  were 
privileged  in  sny  action,  in  which  W.  Handley 
was  a  party,  the  privilege  did  not  extend  to  this 
action  agsm&t  llastall.  But  to  that  I  cannot 
accede  ;  for  if  be  were  privileged,  so  as  not  to 
be  examinetl  to  particular  points  in  any  action 
against  \V.  Handley,  he  could  not  prove  the 
same  facts  in  an  action  against  any  other  per- 
son. Fur  the  nature  of  this  kind  of  privile«re 
is,  that  tbe  attorney  shall  not  be  permitted  to 
disclose  in  any  aciiou,  that  which  has  been 
confidentially  c<»mmnnicated  to  him  as  an  at- 
torney. However  as  B.  Handley  was  neither 
the  attorney  of  W.  Handley,  or  of  the  defen- 
dant, I  am  of  opinion,  that  be  was  impro- 
perly prevenlcd  from  producing  tbe  letters  iu 
question." 

Lord  Kenyon  said  in  giving  his  judgment 
upon  this  rule  for  a  new  trial :  '*  But  in  order 
to  shew  that  the  privilege  extends  beyond  the 
case  of  au  attorney  and  client,  a  hard  case 
has  been  pressed  upon  our  feelings,  of  confi- 
dence reposed  in  a  friend.  But  if  a  friend  could 
not  reveal  what  was  imparted  to  him  in  confi- 
dence, H  bat  is  to  become  of  many  cases,  even 
affecting  life ;  e.  f;.  Uatcliff*s  case  (i8St.  Tr. 
430).  And  if  the  privilege  now  claimed 
extended  to  all  cases  and  persons,  W.  loni 
Uusscll  died  by  the  hands  of  au  assassin,  and 
not  by  the  hands  of  the  law ;  for  bis  friend 
lord  Howard  (9  St.  Tr.  601^)  was  permitted  to« 
give  evidence  of  confideuiial  conversations  lie- 
tween  tbi^m:  all  good  men,  indeed,  thought 
that  he  should  ba\e  gone  almost  all  lengths 
rather  than  have  betra\ed  that  confidence ;  but 
still  if  the  privilege  had  extended  to  such  a  case, 
it  was  tbe  business  of  the  Court  to  interfere 
and  prevent  the  evidence  being  given.  1  there- 
fore think  tliat  this  privilef^  is  only  allowed  ia 
tbe  case  of  attorney  and  chent," 
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were  man  and  wife?  and  it  that  the  fi;roond 
upoD  which  you  form  that  apprehension?--* 
Yes,  it  is ;  tbey  did  admit  it  in  conversation. 

Do  you,  or  do  you -not,  know  that  a  ^hild 
was  the  fruit  of  that  marriai|(e? — Yes,  1  do. 

Can  ^Wk  tell  their  lordships,  about  what  dme 
that  ciuld  was  born  ?  and  where  ? — About  the 
time  I  cannot  tell.  If  1  efer  put  down  any 
thing  in  writing  at  the  time,  I  might  have  de- 
stroyed it  aflerwards,  according  to  my  custom, 
whidi  4&  to  destroy  pa|)ers  that  are  of  no  use, 
and  which  might  be  improper  to  be  found  after 
my  decease. 

Inform  their  lordships  about  what  time  this 
might  be,  is  near  as  your  memory  will  enable 
you  to  do. —I  should  suppose  it  was  about  thirty 
years  ago ;  but  I  do  protest  I  do  not  know. 

Where  was  this  child  born  ? — At  Chelsea, 
near  to  Chelsea-College;  but  I  forget  the 
name  of  the  street. 

Was  this  marriage,  and  the  Itirth  of  that 
child,  at  that  time  kept  a  secret? — I  was  tokl it 
was  to  be  a  secret. 

00  yon  know  what  is  since  become  of  that 
obild  ? — I  belie? e  it  died  in  a  little  time  after- 
wards. 

By  vour  answer,  that  you  nuderstood  it  was 
to  be  Kept  a  secret,  did  you  mean  the  mar* 
tiage,  or  the  birth  of  the  child,  or  both  ? — Both^ 

Which  of  the  parties  can  yon  recollect  it 
was,  Mr.  Hervev  or  Miss  Chudleiglr,  that  de- 
sired this  might  be  kept  a  secret  ?  or  both  ? — 
1  should  lake  for  granted  both  «|nally. 

Du  you  know  enough  of  the  then  Mr.  Her- 
rey'a  motions  lo  be  able  to  inform  their  lord- 
abips,  whether  this  child  was  born  after  his 
first  or  second  return  from  sea,  subsequent  to 
the  marriage  ?— No,  I  do  not  kuow  enough  of 
hit  motions  to  answer  this  question. 

Do  vou  know  what  age  this  child  had  at- 
tained before  its  death  ? — I  protest  I  do  not  re- 
member now. 

Can  you  recollect  about  what  time  of  the 
year  it  was  you  first  heard  this  child  was  bom, 
nnd  about  what  time  of  the  year  you  heard  it 
dietl? — 1  do  not  know;  I  might  hear  of  the 
death  imnaediately. 

Did  you  ever  attend  the  child  in  the  course 
of  your  profession? — I  did  once:  I  am  not 
sore  whether  1  did  not  attend  more,  but  1  re- 
member I  attended  it  once. 

Do  you  remember  whether  your  recollection 
of  thia  transaction  was,  or  was'  not,  helped 
about  the  time  of  the  commencement  of  the 
suit  in  the  Spiritual  Court? — Really  I  do  not 
know  any  thing  that  passed  (o  bring  it  to  my 
mind  then. 

Were  you,  or  were  vou  not,  applied  to  by 
either  of  the  parties,  or  both,  at  the  time  of  the 
commencing  this  suit  in  the  Spiritual  Court  ? 
•^I  was  applied  to  by  the  earl  of  Bristol. 

Will  you  he  so  good  as  to  tell  what  was  the 
purport  of  lord  Bristol's  then  application  to  yon  ? 

Mr.  'Wallace,  On  the  part  of  the  noble  lady 
1  must  submit  iO  your  iord8hi[M,  that  nothing 
Mid  in  the  absence  of  the  lady  is  evidence 
ogainst  the  prisoner  at  the  bar. 

VOL.  XX. 


Mr.  'Dunninm.  I  will  put  the  ^eatioa  in  • 
way  that  it  shall  be  liable  to  no  objectioo.  Did 
you,  or  did  too  not,  in  consequence  of  lord 
Bristol's  application,  apply  to  the  lady  at  tiM 
bar  ?— Mr.  Hawkins,  I  did. 

Mr.  Dunning,  Then  tell  ns,  what  was  Um 
purport  of  lord  Bristol's  application  to  you^  and 
what  message  you  earned  from  lord  Bristol 
to  the  lady  at  the  bar?— Mr.  Hawkint.  To  the 
best  of  my  remembrance,  the  earl  of  Bristol 
met  me  in  the  street,  and  stopped  me,  telling 
me  that  he  should  be  glad  I  would  call  on  him 
at  his  house  the  first  morning  I  had  half  nil 
hour  to  spare ;  and  that  if  I  could  then  fix  the 
tiooe,  he  would  take  care  to  be  in  the  way,  and 
that  no  other  company  should  interrupt  the 
conversation.  He  intimated  that  it  was  ikot  oa 
account  of  his  own  health,  but  on  account  of  an  ' 
old  friend  of  mine.  1  named  the  time,  and 
went  to  him.  I  found  his  lordship  expectiii||^ 
me.  Upon  a  table,  at  a  little  distance  from  his 
right  hand,  there  lay  two  or  three  bundles  of 
papers,  folded  up  as  these  papers  are  [taking 
up  some  papers  at  the  bar :]  to  tliese  papers  he 
often  pointed  in  course  of  what  he  said  after- 
wards.  After  making  some  polite  apologies  to 
me  for  the  particular  trouble  he  was  then  giving 
me,  he  told  me  it  was  on  the  present  ducheM 
of  Kingston's  account :  that  he  wished  me  te 
carry  her  a  message  Open  a  sulject  that  waa 
very  disagreeable,  but  tliat  he  thought  it  would 
be  less  shocking  to  be  carried  by,  and  received 
from,  a  person  she  knew,  than  from  any 
stranger:  that  he.had  hevu  for  some  time  past 
very  unhappy  on  account  of  his  matrimonial 
connections  with  the  duchess.  Miss  Chndl^gh 
that  was  then :  that  he  wished  to  have  his  free- 
dom; which  the  criminality  of  her  conduct, 
and  the  proof's  which  he  had  of  it  (which,  ia 
pointing  to  the  papers  I  before  mentioned,  he 
said  he liad  for  some  time  past,  with  intent  and 
purpose  to  procure  a  divorce,  been  collecting 
and  {getting  together:)  that  he  believed  they 
contained  Uie  most  ample  and  abundant  proofs, 
circumstances,  and  every  thing  relative  to  such 
proof :  that  he  intended  to  pursue  his  prosecu« 
tion  with  the  strictest  firmness  and  resolution  ; 
but  that  he  retained  such  a  regard  and  respect 
for  her,  and  as  a  gentleman  to  his  own  diarao- 
ter,  that  he  wished  not  to  mix  malice  or  ill  teoK 
per  in  the  course  of  it ;  but  that  in  every  re- 
spect  he  would  wish  to  appear  and  act  on  the 
line  of  a  man  of  honour  and  of  a  gentleman ; 
that  he  washed  (he  said)  she  would  understand 
that  his  soliciting  me  to  carry  tlie  message, 
should  be  received  by  her  as  a  mark  of  that 
disposition :  that  as  roost  probabljr  in  the  num- 
ber of  so  many  testimonial  depositions  as  were 
there  collected,  there  might  be  many  offensive 
circumstances  named,  superfluous  to  the  nece^ 
sary  legal  proofs,  that  if  she  pleased  I  might 
inform  her,  that  her  lawyers,  either  with  or 
without  herself,  might,  in  conjunction  with  his 
lawyers,  look  over  all  the  depositions,  and  that 
il'  any  parts  were  fouud  tendmg  to  indecent  or 
scandalous  reflections,  which  his  ^fentlemen  of 
the  law  should  thmk  might  be  omitted  without 
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WMkctiiufif  bii  cauw,  he  himielf  sboolJ  hife 
no  «>bj«^ioo  to  it :  that  as  he  iDtended  odI j  to 
Act  ii^Min  the  priDcipIes  of  a  ^ntleoiaD  aod  a 
nao  tft'  h<Niuur,  he  should  hope  she  would  not 
produce  any  uimecessarjr  or  texatioua  delays  to 
the  suit,  or  puhaDce  the  expences  of  it,  as  he 
'  did  not  intend  to  prosecute  to  |(ain  by  any  de- 
mands of  damages,  t  think,  or  to  that  purpose. 
I  delirered  this  message  to  the  duchess  as  well 
M  I  could.  I  do  not  presuoie  now,  that  either 
the  firecise  words,  or  the  identity  of  the  words 
and  expressions  can  be  recollected  by  me,  but  it 
was  to  t4ie  purport,  as  near  as  possibly  I  can 
remember,  of  what  I  hafesaid. 

Will  you  recollect,  whether  a|Mmthis  con- 
versation any  distinct  proposition  was  stated  to 
the  duchess  which  required  an  answer  f   or, 
what  answer  you  carried  back  from  the  ducbeii 
/or  that  purpose?  You  will  of  course  be  refer- 
ring vonrseif  to  what  passed  between  you  and 
the  duchest.— 1  delirered  my  message  to  the 
duchess.    AAer  a  little  time  taken  for  consi- 
deration, I  do  not  recollect  exactly  what  her 
grace  desired  me  to  report  to  the  earl  of  Bris- 
tol;  but  it  was  to  this  effect:  that  ahe  was 
obliged  to  him  for  the  polite  parts  of  his  mes- 
•age,  but,  as  to  the  subject  or  the  di  force,  she 
■bould  cut  that  short  by  wishing  bim  to  under- 
stand, that  she  did  not  acknowledge  him  for 
her  legal  husband,  and  should  put  bim  to  the 
defiance  of  such  proof:  that  she  had  then  al- 
ready, or  should  immediately,  institute  a  suit 
in  the  Ecclesiastical  Court,  which  she  called, 
1  think,  a  jactitation  of  marriage ;  but,  as  he 
ImuI  promised  before,  that  be  wonid  act  upon 
the  line  of  a  man  of  honour  and  a  gentleman  in 
hit  own  intended  suit,  she  hoped  that  he  would 
]parsue  the  same  line  now,  and  that  he  would 
confine  himself  to  the  proofs  of  legal  marriage 
only,  and  not  to  other  proofs  of  connections  or 
cohabitations :  if  be  did,  that  ha  would  make  it 
a  process  of  no  long  delay,  and  that  either  he 
would  gain  an  equal  freedom  to  himself  by  a 
•entence  of  that  court,  declaring  them  to  be 
fi-ee,  or  he  would  the  sooner  be  able  to  inttitnte 
bis   own  intended  suit.     The  earl  of  Bristol 
reeeif  ed  my  message  as  one  affected  and  struck 
by  it,  making  no  reply  or  answer  for  two  or 
three  minutes ;  then,  not  speaking  to  me,  but 
rather  seeming  to  express  his  own  thoughts 
•loud  in  short  sentences,  that  he  did  not  con- 
ceive he  should  have  bis  equal  freedom  by  that 
method.    I  belie?e  I  should  have  mentioned, 
that  her  ^praoe  desired,  in  part  of  her  message, 
that  nothing  might  be  brought  forward,  which 
might  be  Uie  sabject  of  useless  con?ersation 
and  scandal.    He  said,  iu  reply,  that  he  was 
BO  more  inclined  to  bring  forward  any  thing  for 
the  lovers  of  scandalous  conversation  only,  than 
ahe  could  be ;  and  that,  if  he  could  not  estab- 
Ikh  the  proof  of  legal  matrimony  (I  do  not  re- 
manber  the  words,  but  to  the  sense  of  this) 
Ibat  be  was  too  much  a  gentleman  to  bring  any 
tbin^  before  the  public  relative  to  other  con- 
BoetiOBs  with  the  lady.    I  do  not  remember 
Ibatany  tbiag  material  paaied.  or  morothan 
tbk 
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Do  you  recollect  tliat  in  any  inbieqnent 
conversation  with  the  lady,  you  were  desired  to 
Sjpply  to  the  gentleman  for  any  other  civility  in 
the  course  of  thb  cause f-^Before  the  first  at- 
tendance that  I  have  lately  alluded  to  in  illnesSp 
Mrs.  Chudleigh,  her  mother,  did  us  the  honour 
of  a  private  family  friendship.  After  these 
messages,  her  grace  now  and  then  called  on 
my  wife  in  an  evening,  frequently  aaying,  she 
was  paasing  to  or  from  her  law  gratlemen. 
When  I  happened  to  see  her  ^ce,  I  every 
now  and  then  asked  how  her  suit  went  on  P  to 
which,  I  think,  she  always  seemed  to  answer 
cheerfully,  *  Very  right,'  and  «  Well.' 

Did  you  ever  carry  any  other  metaeges  ?— - 
Two  or  three  times,  I  cannot  recollect  which, 
she  asked  me  to  deliver  some  message  to  the 
earl  of  Bristol ;  I  am  not  sure  whether  one  was 
not  a  letter,  or  whether  upon  the  occaskNi  of 
her  asking  me  to  deliver  aoroething,  for  mr 
own  memory  I  might  not  aak  her  to  write  it 
down,  but  I  really  do  not  remember  at  present, 
though  I  have  endeavoured  to  recollcGt  what 
the  subject  of  these  mcssayea  were :  but  I 
know  they  were  of  very  trifling  import,  no- 
thing that  could  have  struck  me  strongly,  or  I 
should  have  remembered  them;  and!  under- 
stood they  were  rather  given  to  me,  as  if  the 
earl  of  Bristol  was  delicate  in  receiving  any 
message  from  her  grace,  and  that  I  was  only  to 
expect  a  verbal  answer  on  that  account 

Do  yon  recollect,  whether  any  of  these  mes- 
sages related  to  any  Mritness  or  witnesses  to 
be  produced  or  kept  back  ? — Certainly  not ;  f 
never  bad  a  supposition,  that  the  duchess  woold 
have  given  me  such  a  message.    Nothing  ap- 


peared to  me,  but  what  contained  matter  of 
uttle  import,  and  of  the  roost  honourable  kind. 

Did  you  ever  observe,  or  do  you  now  recol- 
lect, any  ground  to  form  a  belief,  whether  the 
parties  bad  forgotten  or  remenabered,  that  there 
was  then  living  one  of  the  witnesses  to  the  fact 
of  the  marriage  ?— I  profess  1  do  not  recolleet 
that :  I  have  heard  it  in  common  conversatioa 
in  the  town,  but  not  that  ever  I  remember  from 
either  him  or  her  at  that  time. 

At  what  time  did  you  receive  that  report 
from  him  or  her  P — I  think  1  have  aeen  the 
earl  of  Bristol  but  once  since  the  commence- 
ment of  this  prosecution,  and  then  bis  lordship 
seemed  rather  to  speak  peevishly. 

Lord  Mantfield.  The^  will  not  examine  to 
what  lord  Bristol  has  said  since  the  commence- 
ment of  the  prosecution  P 

Mr.  Dsttfiifig.  Was  any  thing,  that  my  lord 
Bristol  said  on  that  subject,  communicated  to 
the  lady? — Hawkint.  I  certainly  might,  and 
did,  I  believe,  tell  her  grace  what  was  said. 

Lord  Mansfield.  Then  you  may  go  on. 

Mr.  Dunning.  Then  tell  the  house  what 
lord  Bristol  said,  and  yon  repeated  to  the  lady. 
'-^Hawkins.  Bis  tordship  seemed  to  be  pefvish, 
that  such  a  person  was  now  brought  forwsni* 
and  as  he  had  heard  it  supposed,  I  believe,  for 
want  of  ber  having  such  allowance  or  sudi 
care  taken  of  her  by  the  duchess,  as  he  sup- 
posed she  uaed  to  bare.    If  I  imdentood  bim 
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vight,  the  «irl  of  Bristol  said,  this  porson  bad 
beeo  with  him  to  express  thioffs  to  that  pur- 
pose ;  and  said,  that  ir  she  had  been  as  easy  to 
cone  at,  or  bad  had  as  i^ood  a  memorj  when 
that  cause  was  oarried  on  io  the  Ecclesiastical 
Court,  that  he  belie? ed  the  issue  of  it  wodd 
luive  been  different* 

Will  you  be  so  good  as  to  reoolleot^  whether 
you  oommooicatM  this  to  ihe  ladv,  and  what 
passed  upon  that  occasion  ?— 1  did  communi- 
cate it  to  the  duchess;  and  I  thought  she  was 
rather  out  of  temper  with  the  messapfe,  or  with 
me,  she  calling  at  my  house  at  a  time  I  was 
▼erv  much  in  naste  to  go  out  upon  business, 
and  could  not  giro  her  grace  that  time  to  hear, 
what  she  seenwd  to  wish  to  have  to  talk  more 
Qpon  it  She  offered  to  come  again,  but  I  was 
tlien  not  well  in  my  health  at  all,  and  perhaps, 
as  she  might  think,  not  ^uite  so  civil,  would 
not  name  another  time  with  her  grace  for  her 
to  call  upon  me,  hut  said,  that  1  would  take  an 
opportunity,  as  soon  as  1  was  able,  of  waiting 
vpon  her  grace  at  her  own  house.  1  did  do 
this  some  time  after,  and  was  told  at  the  door, 
that  her  grace  was  not  at  home.  I  left  my 
name,  and  said  I  should  call  again.  After 
some  days  interval  I  did  so,  and  then  was  told, 
that  her  graoe  was  at  home,  but  was  laid  down 
to  sleep ;  from  whence  1  concluded,  that  1  was 
not  to  call  again. 

Am  1  to  understand  from  you,  that  this  last 
message  from  my  lord  Bristol  was  never  the 
conversation  between  you  and  the  duchess  ? — 
I  did  relate  it  to  her  during  the  time  that  she 
was  at  my  house. 

Have  you  at  any  time  since  heard  any  thing 
from  the  duchess  on  that  subject  f — I  did  hear, 
but  not  from  any  good  authority,  that  her  grace 
jvas  rather  aogry. 

Has  the  lady  never  conversed  with  yon  on 
the  subject  of  this  living  witness  to  the  mar- 
riage, from  that  time  to  this? — I  have  never 
aeen  her  grace  but  once  since,  and  that  was 
yesterday  morDinf;  for  a  few  minutes  at  the 
duke  of  Newca»tle*8. 

Generally,  at  any  time  whatever,  have  you 
heard  any  thing  from  the  duchess  on  the  sub- 
ject, of  this  living  wittiess  to  the  marriage, 
where  she  was,  or  any  thing  concerning  her  P 
— I  protest,  nothing  conclusive.  I  might  hear 
there  was  such  a  person,  but  it  was  never  re- 
lated to  me,  whether  she  was  a  better  or  worse 
evidence ;  nothing  relative  to  that,  whether  she 
was  a  better  or  worse  evidence,  or  that  she  was 
afraid  of  her,  or  any  thing  to  that  purpose  ? 

Am  I  to  understand  you  to  have  heard  her 
■ay,  that  there  was  such  a  witness  ?<— In  what 
looser  conversation  I  cannot  tell,  but  nothing 
that  ever  made  me  know,  that  there  was  such 
a  person,  who  had  such  material  knowledge. 

1  understand  you,  that  from  lord  Bristol  you 
understood  there  was  a  surviving  witness  to 
the  marriage.  My  question  is,  whether  you 
ever  learnt  the  ssme  thing  from  the  lady,  or 
not?— If  it  was,  it  was  some  accidental  looser 
coDversatioo,  not  as  trosting  me  witl^such  a 
knowledge. 

4  I 


Was  it  then  mentioned  in  any  looser  or  ac- 
cidental conversation,  or  any  conversation-?— I 
protest,  it  is  impossible  to  remember  that  with 
any  degree  of  precision  or  of  use. 

1  did  not  mean  to  ask  you  to  reeoUect  any 
particulan  of  the  conversation,  but  simply  to 
the  pointy  whether  the  dtvchess  ever  stated  to 
you,  or  acknowledged,  there  was  a  liVing  wit- 
ness to  the  marriage  ? — No,  i  do  not  remember 
that  she  ever  stated  to  me,  or  said,  that  tbera 
was  a  living  witness  to  the  marriage. 

Is  it  a  fact  that  ever  you  learned  from  the 
lady  P 

Lord  "Dtrby  moved  the  Clerk  might  read 
this  part  of  the  Evidence. 

Uttwkini,  1  rather  (if  I  may  say  any  thiogy 
understood  from  her  grace,  that  thdre  was  some 
looser  marriage,  not  quite  in  the  common  mans 
ner.  I  think  I  ooulu  remember  an  ezpressioii 
of  her  grace's  once,  upon  her  grace's  speaking 
on  the  occasion.  If  I  remember,  I  asxed  her 
grace  how  her  auitwenton  ?  This  was  tewarda 
the  latter  par^  of  ik  She  looked  grave,  and 
desired  to  speak  to  me  in  another  room.  She 
ssid,  that  sne  had  had  a  great  deal  of  concern 
and  agitation  of  mind  since  she  last  saw .  m^ 
which  I  remarked  to  her  had  beeo  for  a  longer 
interval  of  time  on  her  not  calling  at  the  hooaa 
upon  my  wife  in  the  usual  mannex.  Her  gvacc 
said,  that  she  had  had  so  much  concern  upoa 
what  ahe  had  not  expected  at  the  commence- 
ment of  her  suit,  from  finding  that  a  posttiva 
oath  was  expected  from  her  grace  that  she 
was  not  married,  and  which  shp  had  for  aooic 
time  together  apprehended  would  be  put  to  her  , 
in  that  form,  that  she  thought  she  should  have 
dropped  her  suit  entirely,  for  that  she  would 
not  for  the  whole  world  have  taken  that  direct 
kind  of  positive  oath  ;  but  that  what  had  been 
offered  to  her,  had  been  so  complicated  (1  think, 
I  understood)  with  other  things  that  were  cer- 
tainly not  true,  that  she  could  and  had  taken 
the  oath  with  a  very  safe  conscience.  To  some 
questions,  I  do  not  remember  the  words  to 
her  grace  from  me,  how  then  she  came  to  in- 
stitute a  suit  at  all  ?  She  answered  me,  **  O^, 
for  that  matter  (I  think  it  was)  the  ceremony 
as  done,  wss  such  a  scrambling  shabby  busi- 
ness (1  do  not  say  these  were  the  precise  words, 
but  to  that  purport)  and  so  mucli  incomplete, 
that  she  shoula  have  been  full  as  unwilling  to 
have  taken  a  positive  oath  that  she  was  mar- 
ried, as  that  she  was  not  msrried.'* 

N.  B.  This  part  of  the  Evidence  was  or- 
dered to  be  read  oy  the  Clerk,  who  accordingly 
read  it. 

Mr.  Dunning.  I  should  be  glad,  if  yoa 
would  tell  their  lordships,  what  it  was  that  was 
so  particular  in  this  business  ?  if  the  lady  ever 
explained  it  to  you  ? — Mr.  Hawkim.  I  never 
had  an  explanation  from  that  moment.  I  had 
within  myself  a  curiosity  from  the  time  that  I 
carried  the  message  to  my  lord  Bristol  from 
her  grace,  and  his  reception  of  it.  1  had  ra- 
ther una^paed  that  tbtrt  was  soma  marriage  of 
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which  kfil  proofs  eoold  not  be  prodoeed,  hot 
that  wai  ooly  my  owo  ootioo :  hefore  that  time 
I  bad  oo  ml  Mtberity  at  all ;  I  did  not  know 
vvieir  honestly  what  to  thiak  ofiL 

Did  the  lady  ever  explain  to  yoa,  hy  what 
reason  it  happened,  thai  the  nnestion,  when  it 
came  to  be  pot,  came  in  so  nmch  more  paklaUe 
n  Ibrm  than  she  expected  it  ?— No,  not  in  the 
least:  I  shonM  not  hare  presumed  to  have 
•shed  soch  a  qoestiun ;  nor  did  she  gi?e  bm 
any  explanation  at  all. 

Was  any  thing  ever  said  by  Ion*  Bristol,  and 
communicated  to  the  lady,  respecting  an  inten- 
tion of  bis  to  appeal  from  this  sentence?—! 
knonr  nothing  of  that. 

4Vhat  said  her  grace  on  that  subject  f— Her 
graee  had  told  me,  that  the  sentence  was  passed, 
and  that  it  was  irrevocable  and  final  lo  them 
two,  unless  my  lord  Bristol,  within  a  certain 
limited  time,  did  something  to  keep  the  cause 
•oeu.  1  do  not  know  what  that  was.  That 
taere  was,  she  believed,  soaoe  demur  at  that 
time,  as  my  lord  Bristol  was  not  satisfied  with 
the  sentence,  and  had  made  some  demand  by 
lus  proctor,  if  I  understood  right,  for  the  costs 
cf  suit  which  were  decreed,  1  beUeve,  against 
bim. 

Do  you  know  whether  the  costs  of  suit  were 
ever  paid  by  my  hn^  Bristol  ? — I  do  not,  but  I 
Mieve  they  were.  1  was  going  on  tosay  «  hat  I 
TCooUected  upon  that.  They  bad  some  demurs 
upon  the  coots  of  suit ;  but  that  if  my  lord 
Bristol  insisted  upon  it,  she  would  give  her 
proctor  directions  not  to  let  such  a  thing  slop 
the  closing  of  the  suit. 

Do  you  then  know  whether  my  lord  Bristol, 
who  by  the  terms  of  the  sentence  was  to  pay 
the  costs,  did  not,  upon  this,  receive  the  costs 
he  had  been  put  to  in  the  suit  ?— I  know  no- 
thing more  than  I  have  mentioned :  not  a  tittle 
vote  nor  less. 

Do  you  know  of  no  other  means  that  were 
Vied  to  satisfy  my  lord  Bristol,  and  to  prevent 
this  cause  from  continuing  any  longer  open  ? — 
Mo* 

Do  j^on  know  nothing  of  any  bond  that  was 

£*ven  from  any  body  to  any  body,  respecting 
»  cause  and  this  question  ?— Not  the  least  in 
the  world. 

Am  1  to  understand,  that  you  say  yon  know 
nothing  of  any  bond  that  has  any  direct,  im- 
mediate, or  other  relation  to  this  subject  ?— Not 
the  least  that  ever  I  heard  of. 

You  are  not  then  a  trustee  in  any  such  bond  ? 
— >Ob  DO,  ficrtainly  not. 

Can  you  give  us  theMate  of  the  time  when 
the  first  message  was  conveyed  from  lord  Bris- 
tol to  the  lady  thrrjuu^h  yuu? — i  wasendrti* 
vonring,  before  1  cume  imo  the  court,  to  re- 
collect It,  but  I  could  not :  1  put  nothing  down 
in-writing  relative  to  it. 

Can  3'ou  recollect  tho  year? — ^Tbe  message 
must  have  been  immediut.-l y  before  the  com- 
mencement of  Che  suit,  «i  lienever  that  was. 

I  presume,  though  yon  used  the  terms, '  her 
grace,'  and  *  his  lord8hip,'you  perfectly  well  un- 
icfBlood.  that  neither  of  the  paities  had  a  right 
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to  these  appelhrtioDs  af  the  timo  thcio  cinMa^ 
stances  pasaed  ?— -Yea,  certainly. 

Does  any  dnsiMMtance  impess  yon  wilii 
the  reoolleotioB  of  the  time  of  the  year  when 
this  conversation  passed,  if  yoo  cannot  tell  oo 
the  exact  year  ?— I  might  bave  eni|Qired  boor 
long  the  suit  lasted  ;  but  I  protest  1  do  not  ro^ 
eellcct  now  any  particular  drcaaostaiicef  to 
briog  it  to  my  mind. 

Ur.  Waiimce,  Mt  kirds,  I  have  oo  ^ocs- 
tion  on  the  part  of  dbe  prisoocr  lo  pot  to  Mr. 
Hawkins. 

By  the  Duke  of  Jnautcr. 

Did  yon  attend  the  child  f— I  think  ooco. 

Was  it  a  boy  or  a  girl  ?— A  boy. 

Do  you  apeak  from  yonr  own  knowledge 
that  thechildb  dead?— No;  but  have ne  rco- 
suns  to  doubt  it. 

Do  vou  know  of  your  own  knowledge,  that 
that  child  was  the  chiM  of  the  prisoner  at  the 
bar  ?— No,  I  couM  have  no  proof  of  that ;  fiw 
from  the  time  that  her  grace  was  brought- to- 
bed  of  ir,  I  never  saw  the  child  till  I  was  scot 
for  to  it  in  its  illness ;  perhaps  1  had  hardly  ever 
heard  of  it :  1  had  never  seen  it« 

Did  you  attend  the  duchess  at  the  time  ahe 
lay-in  ? — I  did  not  at  her  lying-in :  1  was  de- 
sired, in  case  at  any  fotiune  time  it}  had  been 
necesbary,  that  I  should  have  been  a  witneso 
of  the  birth  of  that  child. 

Did  yoo  understand  that  chiM  to  be  the  lew 
gitimate  child  of  the  duchess  of  Kingston  and 
Mr.  Hervey  ? — 1  did  suppose  so  at  &at  time. 

Was  you  told  so  by  any  body  .'—1  could  not 
be  necessanlv  told  so  at  that  time,  because  I 
had  b<t-n  told  of  the  marriage  before. 

Duke  of  Crajton.  Were  you,  from  the  con- 
versation that  passed  with  the  party  at  that  time* 
convinced  that  it  was  a  supposed,  or  that  it 
was  a  real  marriage ;  and  were  any  expressiono 
used  relative  to  the  concealing  the  hirili  of  the 
child  ?'^'Hawkint.  1  unden^ood  at  that  tinse, 
that  it  waM  a  real  marriage 

Duke  of  Grafton.  Were  there  expressiono 
made  use  of,  that  would  not  have  lieMi  made 
use  of  in  any  other  circumstance? — Uawkin§m 
I  do  not  remember  any  particular  expression 
at  all,  iHily  that  I  was  desired  to  attewl,  with  a 
view  and  purpose  that  I  might  be  a  witness  to 
the  birth  of  that  chiM ;  being,  as  I  suppose, 
thought  more  proper,  as  a  physical  nsan,  to  be 
in  the  room  at  the  time  of  a  delivery  aiid  the 
birth  of  a  child  than  any  other  person. 

By  Lord  lAfttUton, 

Who  first  informed  you  of  the  marriage?—- 
I  should  rather  apprehend  it  came  from  the 
dui'heks,  befoi-e  I  saw  my  lord  Bristol. 

Do  yon  nxtillect  how  long  that  vras  ago?— 
I  do  not  iudeed ;  it  was  a  great  maiiy  years 
ago. 

Do  you  remember  to  have  heard  any  par- 
ticular circumstances  related  to  you  by  either 
of  the  parties,  concerning  the  celebration  of 
that  marriage? — No,  never  ■mo  tluui  what  I 
have  mentiMiedjast  now. 
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Were  you  in  the  room  at  the  time  of  the  de- 
iWery  ? — To  the  best  of  my  remembrance,  I 
certainly  was* 

Did  yon  ever  see  the  child  itself? — At  the 
time  of  the  delivery  I  dare  say  I  did.  After- 
wards I  never  did,  ont  4vhen  1  was  sent  for  on 
purpose  to  see  it. 

Had  you  then  any  certain  knowledgfe  of  its 
baogr  the  prisoner's  child? — It  is  impossible 
for  me  to  say  when  1  saw  the  child  some  months 
afterwards,  that  I  could  know  it  to  be  the  same 
child. 

By  Lord  Ravcnsworth, 

Dm]  you  not  understand  that  the  duchess  ap- 
pfebended  and  was  convinced  that  the  sentence 
in  the  Ecclesiastical  Court  was  final?— Un* 
dottbtedly  so. 

And  that  she  was  at  liberty  to  marry  a^n, 
unless  the  sentence  was  appealed  from  within 
a  limited  time  ?— Most  certainly. 

Who  delivered  the  prisoner?— I  was  en- 
deavonring  to  recollect  before  I  came,  who  was 
pvesent  Umdea  myself,  and  who  delivered  her 
grace ;  but  I  protest  I  have  forgotten  it,  so  as 
DM  to  recollect.  I  could  not  recoiled,  it  is  so 
long  ago.    [Ordered  to  withdraw.] 

The  Hon.  Sophia  Charlotte  Fettiplau  sworn. 

Att,  Gen.  How  long  have  you  been  ac- 
qnainted  with  the  prisoner  at  the  bar?— Mrs. 
FetUplace,  A  great  many  years. 

Ait.  Gen.  Did  you  know  the  lady  before  the 
year  1T44  ? 

Mrs.  Fettiplace.  My  lords,  I  have  no  other 
knowledge  ot  any  of  the  circumstances  to  be 
enquired  after,  than  what  arises  from  my  con- 
nection formerly  with  the  lady;  and  unless 
your  lordships  require  it  of  me  as  a  witness  for 
justice,  I  should  wish  to  be  excused. 

X,.  if.  S.  The  lady  must  certainly  disclose 
what  she  knows  for  the  purposes  of  justice. 

By  Mr.  Attorney  General, 

Did  you  know  the  prisoner  at  the  bar  before 
the  year  1744  ?— 1  cannot  recollect. 

Did  you  know  the  prisoner  before  she  was 
maid  of  honour  to  the  late  princess  of  Wales  ?— 
No,  I  did  not. 

What  conversation  have  yon  ever  had  with 
the  prisoner  relative  to  her  marriage  with  Mr. 
Hervey  ?— 1  believe  I  have  heard  her  say  that 
she  was  married  to  him. 

Can  you  recollect  what  circumstances. she 
has  mentioned  respectini^:  that  marriage,  where, 
and  at  what  time,  and  before  what  witnesses? 
—In  Hampi^ire,  in  a  summer  house,  in  a 
garden. 

Can  you  recollect  upon  what  occasions  theae 
eoDvertttions  have  passed  between  you  and  the 
priaoner? — Upon  my  word,  1  cannot  pretend 
to  aay  that :  it  is  long  ago. 

Do  you  recollect  any  oonversation  respecting 
thn  child  which  the  prisoner  had  by  Mr.  Her- 
vey ?— I  know  nothing  about  it 
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it  hat  been  aaid  between  the  prisoner  and  yoo^ 
that  she  was  married  to  Mr.  Hervey  ?— I  be- 
lieve but  onee. 

Mr.  Att.  Gen.  My  lords,  I  ahall  not  troubit 
Mrs.  Pettiplace  with  any  more  questions. 

L,  H.  S.  Would  the  counsel  for  the  pri- 
soner ask  the  witness  any  questions  ? 

Mr.  Wallau.  My  lords,  I  shall  not  aak  Mm 
Pettiplace  any  questions. 

Sol.  Gen.  my  k>rds,  I  would  now  call  hNnd 
Barrington. 

Lord  Barrington  sworn. 

Sol,  Gen.  How  long  have  you  been  ae* 
quainted  with  the  lady  at  the  bar? — Lord 
Barrington.  Above  SO  years. 

Sol.  Gen,  Did  you  ever  hear  from  the  lady 
at  the  bar,  that  she  was  married  to  Mr.  Her- 
vey ?— Lord  Barrington.  My  lords,  I  am  coma 
here  in  obedience  to  your  lordships'  suromonB* 
ready  to  give  testimony  as  to  any  matter  that  I 
know  of  my  own  knowledge,  or  that  has  coma 
to  me  in  the  usual  way ;  but  if  any  thing  has 
been  confided  to  my  honour,  or  confidentially 
told  me;  I  do  hoM,  with  humUe  aubmission  to 
your  ferdshipa,  that  as  a  man  of  honour,  aa  a 
man  regardrul  of  the  laws  of  aociety,  1  cannot 
reveal  it. 

X.  H.  S,  When  the  last  witness  bnt  aoe 
(Mr.  Hawkins)  was  at  the  bar,  he  made  somcv 
thing  like  the  same  excuse  for  his  not  answer-^ 
ing  the  questions  nut  to  him.  He  was  then 
inmrmed  by  a  noble  and  learned  lord,  and  the 
whole  court  agreed  with  that  lord,  that  such 
questions  were  to  be  answered  in  a  court  of 
justice.* 

Lord  Barrington.  I  have  no  doubt  but  that 
the  question  is  a  proper  question  to  be  asked 
by  a  court  of  justice,  otherwise  your  lordshipa 
would  not  have  permitted  it  to  be  asked.  But^ 
my  lords,  I  think  every  man  must  act  from  bis 
own  feelings  ;  and  I  feel,  that  any  private 
oonversation  entrusted  to  me,  is  not  to  oe  re- 
ported again. 

A  Lord.  His  lordship  will  recollect  the  oath 
that  he  has  taken,  is,  that  he  shall  declare  thm 
whole  truth. 

LonI  Barrington,  My  lords,  as  I  understand 
the  oath,  1  can  decline  answering  the  question 
that  has  been  asked  me  without  acting  con- 
trary to  that  oath,  without  being  guilty  of  per- 
jury. But,  if  it  is  the  opinion  of  y  oif  lordships 
that  I  am  bound  by  thst  oath  to  answer,  and 
that  I  shall  be  guilty  of  a  perjury  if  1  do  not 
answer,  in  that  case,  my  lords,  I  shall  think 
diifecently,  for  I  will  not  be  perjured. 

Duchess  of  Kingtton.  I  ao  release  my  lord 
Barrington  from  every  obligation  of  honour.  I 
wish,  and  earnestly  desire,  that  every  witness 
who  shall  be  exammed,  may  deliver  their  opi- 
nions in  every  point  justly,  whether  for  me  or 
airaiost  me.  I  oame  from  Rome  at  the  hazard 
of  my  life  to  surreoder  myself  to  this  Court.  I 
bow  with  submissive  obedience  to  every  decree, 
and  do  not  even  comphun,  that  an  ecaesiasticil 
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wntence  bat  been  deemed  of  do  force,  altbouf^b 
Mcb  a  senteiioe  liu  never  been  controTerted 
during  Ibe  ipace  of  one  ihouMod  fonr  hundred 
and  acrenty-fife  yeara. 

LoqI  Barringtm.  My  lords,  I  do  aolemnly 
declare  to  yoor  lordshipfl,  on  that  oath  tliat  'l 
baTe  taken,  and  on  m^  honour,  that  I  have  not 
iMdtbe  least  communication  made  to  mcof  the 
duchess  of  Kingston's  generositv.  1  have  not 
bad  the  least  communication  with  her  grace  by 
letter,  message,  or  in  any  other  way,  for  more 
than  two  months ;  and  1  bad  no  idea  of  being 
summoned  as  a  witness  here,  until  the  Easter 
holy- days,  so  that  her  grace's  generosity  is 
tptirely  spontaneous,  and  of  her  own  accord. 
But,  my  lords,  I  have  a  doubt,  which  no  man 
can  resolve  better  than  your  lordahips,  because 
jour  honour  ia  as  high  as  any  men ;  I  bare  a 
floubt,  whether,  thinking  it  ioiproper  that  1 
•boold  betrajr  oonBdential  communications  be- 
Ibre  the  dochtas  consented  that  I  sbouki,  and 
five  me  my  liberty ;  whether  her  grace*a  ge- 
seroaity  ouffbt  not  to  tie  me  more  firmly  to  my 
Ibrmer  resolutions  f 

Duke  of  AtcAjMOfK/.  For  one;  I  think  that  it 
would  he  improper  in  the  noble  lord  to  betray 
•ay  private  conversations.  I  submit  to  your 
lordsnips,  that  every  matter  of  fact,  not  of  ooo- 
vemtioi),  which  can  be  requested,  the  noble  lord 
ii  bound  to  disclose. 

Lord  Mnnvfield,  I  mean  onl^r  to  propose  to 
your  lordsliipB,  to  avoid  adjoummg  to  consider 
Ibis  question  or  any  thing  further  upon  it  at 
present,  that  the  connsel  might  be  allowed  to 
eall  other  witnesses  in  the  mean  time,  and  that 
lord  Harrington  may  have  an  opportunity  of 
considering  of  the  matter,  if  the  counsel  should 
tbink  f  roper  to  call  his  lordship  again. — [This 
proposal  was  over-ruled.] 

The  Counsel  sjgfainst  the  Duchess  desired  to 
withdraw  the  Witness. 

Lord  Ctanden,  My  lords,  I  understand  from 
the  bar,  that  rather  than  your  lordships  should 
be  perplexed  with  any  question  which  may 
ariae  opon  the  noble  lord's  difficulty  in  giviifg 
bis  eviaence  at  the  bar,  the  counsel  would  ra- 
ther wave  the  benefit  of  his  evidence  in  the 
cause.  My  lords,  if  that  be  their  resolution, 
sod  they  think,  that  safely  and  without  pre- 
judice to  this  prosecotioD  they  majr  venture 
to  give  up  that  evidence,  your  lordships,  to  be 
sure,  will  acknowledge  the  politeness  of  the 
Borrender.  But,  my  lords,  now  1  am  upon  my 
lags,  you  will  give  me  leave  to  make  one  abort 
ffsmarb  upon  this  proceeding,  and  to  hope  that 
your  lordships,  sitting  in  judgment  on  criminal 
cases,  the  highest  and  moat  important,  that 
nay  affect  the  lives,  Hberties,  and  propcrtiea 
of  jour  lordships,  that  you  shall  not  think  it 
bentting  tbe  dignity  of  this  high  court  of  jus- 
tice to  oe  debating  tbe  etiquette  of  honour,  at 
tbe  aame  time  when  we  are  trying  livea  and  li- 
berties. My  lords,  the  lawa  of  the  land,  I  speak 
it  boldly  in  this  grave  assembly,  are  to  receive 
another  anawer  from  those  who  are  called  to 
at  your  bar,  than  to  be  told  thai  10  point 


of  honour  and  of  conacifDce  tbcy  do  aol  thinkt 
that  tbey  acquit  tbemaelvcs  like  peraooa  of  that 
description,  when  tbey  declare  what  thejr 
know.  There  is  no  power  of  torture  io  this 
kingdom  to  wrest  evidence  from  a  maa'a  breaat, 
who  with-hokis  it ;  every  witoeas  may  oa* 
doubtedly  venture  on  tbe  poniahmeot,  that  will 
ensue  on  bis  refusing  to  give  testimony;  As 
to  casuistical  pointa,  how  lar  be  abould  conceal 
or  suppreaa  that  which  the  justice  of  bb  cooo- 
try  calls  upoo  bim  to  reveal,  that  I  must  leave 
to  the  witness's  own  conscience. 

l/>rd  Lyttltton,  Tbe  lawa  of  tbe  land  base 
apoken  clnrly  on  this  occasion,  and  if  your 
lordships  bad  applied  them  to  tbe  noble  lord  at 
tbe  bar,  be  has  toM  your  lordahipa  that  be  ia 
willing  to  submit  to  your  judgment.  But,  my 
lortls,  it  is  yet  a  question,  vrbetber  or  not  tbe 
noble  lord  will  be  perjured  P  it  is  a  qneslioift 
uot  decided  by  your  wrdsbips,  that  be  will  be 
peijnred,  if  he  refuses  to  betray  s  confidence.  I 
am  sure  that  I  fed,  acd  I  apprehend  your  lord- 
ahips as  men  of  honour  feel,  the  full  weight  of 
the  noMe  lord's  objection.  He  will  speak  to 
matters  of  fact,  but  he  does  ix>t  defire  to  apeak 
merely  to  conversation.  And,  my  lords,  I  ana 
not  surprised  that  be  should  make  that  objec- 
tion :  for  if  you  consider  how  kKMc  and  inaccu- 
rate all  evidence  of  converaation  most  be,  it 
takes  off  in  a  court  of  justice  much  from  its 
availment.  The  noble  lord  baa  tohl  you,  that 
confidential  conversation  may  have  paaaed  be- 
tween him  and  the  noble  lady  at  the  bar:  be 
has  stated  to  yon  his  doubts,  and  1  apprehend 
he  is  not  obliged  to  go  on  with  bis  evidence, 
until  your  tordshipa  have  unanimously  pro- 
nounced, that  it  is  your  opinkm  that  be  is 
obliged  so  to  do. 

X.  H,  S.  If  tbe  counsel  for  tbe  prosecution 
say,  that  they  have  no  questions  to  aak  tba 
noble  lord,  be  may  withdraw. 

Lord  Barrington.  My  lords,  might  I  be  al- 
lowed to  say  a  word  or  two,  before  1  withdraw 
from  this  bar !  It  is  impossible  that  any  person 
can  revere  this  high  court,  indeed  any  court 
of  justice  in  this  country,  more  than  I  do.  It 
is  not,  my  lords,  from  contumacy,  of  which  I 
am  incapable ;  it  is  not  with  any  view  or  pur- 
pose that  any  of  your  lordahipa  would  disap- 
prove, as  individuala,  I  am  certain,  that  I  have 
taken  the  part  which  I  have  done.  1  do  not 
say,  that  there  are  no  cases,  in  which  a  porxMft 
oi^t  to  reveal  private  eonversatioo.  There 
are  cases,  in  my  opinion,  in  which  be  sbouki : 
there  ara  casea,  in  my  opinion,  in  which  be 
abould  not :  and,  my  lords,  no  person  can  draw 
tbe  line  but  bunself.  But,  my  lords,  I  bsfe 
recollected  (I  am  obliged  to  tbe  coimael  for  tbe 
proaecution,  who  are  willing  to  admit  me  to 
withdraw.  I  retom  them  my  thanks.  I  dare 
say  in  that  tbey  have  conaulted  my  ledinga  as 
much  aa  they  could,  conaialeot  with  the  duties 
of  their  station)  but  I  have  recollected,  my  Ionise 
aince  the  generous  manner  in  which  Uie  ducbeaa 
of  KiogstoD  lias  been  pleased  to  absolve  me 
firom  all  ties,  I  have  recoUeded,  that  ahe  said, 
•ha  wiihed  and  iumi  that  1  ougbl  lay  any 
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thing.  If  her  grace  thinke  ihet  any  thing  I 
can  aay,  consistent  with  truth,  can  tend  to  her 
joatification,  I  an  then  ready  to  be  ezamined 
to  prif  ate  comronnications. 

Sol.  Gen.  1  do  not  desire  to  examine  the 
noble  lord.  1  stated  to  your  lordships,  that  I 
do  not  think  the  cause,  in  which  my  duty  en- 
gages me,  will  at  all  suffer  by  having  deference 
to  any  difficulty  that  the  noble  lord  may  enter- 
tain. I  will  not  examine  the  aoUe  lord  on  the 
concession  of  the  lady  at  the  bar.  The  noble 
lord  stands  at  your  lordships'  bar  a  witness. 
Having  taken  the  oath,  though  I  do  not  exa- 
mine him,  the  prisoner  may. 

Mr.  Wallace.  At  the  same  time  that  f  ez- 
fHress  m^  astonishment  at  the  ofier,  lord  Har- 
rington IS  not  called  to  the  bar  as  a  witness  for 
the  prisoner.  The  noble  lady  at  the  bar  has 
her  witnesses,  in  her  turn,  to  call,  with  which 
ehe  shall  trouble  your  lordships. 

Duke  of  Ricfmond.  I  do  not  look  on  a  wit* 
ness  at  the  bar  to  be  the  witness  of  the  counsel 
or  ef  the  prisoner,  but  the  witness  of  the  House. 
]  shall,  therefore,  ask  a  question  or  two  of  the 
noble  lord.  I  will  not  distress  the  noble  lord's 
feelings  by  enqnirtng  into  confidential  matters. 
1  will  merely  ask  questions  of  fact.  The  first 
question  I  would  ask  the  noble  lord  is,  whether 
he  knows  any  fact  by  which  he  is  convinced 
that  Mr.  Hervey  was  married  to  Miss  Cbud- 
leighP 

Lord  Barringtan.  I  do  not  know  of  any  fact, 
which  will  prove  the  marriage  between  the 
duchess  of  Kingston  and  Mr.  Hervey,  of  my 
own  knowledre. 

Duke  of  Richmond.  The  noble  kNrd  must 
leave  it  to  the  House  to  judge  whether  it  will 
or  not.  But  does  his  lordship  know  any  foct 
relative  to  that  matter  ? 

Lord  BarringioH.  I  do  not  know  any  thing 
of  my  own  knowledge  that  can  tend  to  prove 
that  marriage.  I  know  nothing  but  what 
i  have  heard  in  the  world,  and  from  conver- 
sation. 

Lord  Radnor.  I  am  afraid  your  lordships, 
by  your  acquiescence,  have  admitted  a  mle  of 
proceeding  here,  which  would  not  be  admitted 
m  any  inferior  court  in  the  kingdom.  I  de- 
sire, thereffire,  to  ask  the  noble  lord,  whether 
he  knows  any  matter  of  fact  relative  to  that 
marriage. 

Lord  Barrington.  My  lonis,  if  I  do,  I  can- 
not reveal  it ;  nor  can  I  answer  the  question 
without  betraying  private  conversation. 

[Moved  to  adjourn.  Adjourned  to  the  Cham- 
ber of  Parliament. 

AAer  an  adjournment  of  some  time,  the 
Lords  returned  to  Westminster-ball.] 

L.  H,  S.  My  lord  viscount  Barrington,  I  am 
•commanded  by  the  lords  to  acquaint  your  lord- 
ahip,  that  it  is  tlie  judgment  of  this  House,  that 
you  are  bound  by  law  to  answer  all  such  ques- 
tions* as  shall  be  put  to  you. — Has  the  counsel 
*         ■  '       ■  ■   ■  ^'  '  ■ 

*  See  what  passed  on  the  examinations  of 
Jlr,  Hawkim  and  l^lr.  Berkley. 


for  the  proMcation  any  question  to  put  to  Um 
witness  at  the  bar? 

Sol.  Gen.  We  shall  not  aak  the  noUe  lord 
any  questMM. 

Is.  U.  S.  Has  the  counsel  for  the  prisoner 
anv  question  to  put  to  the  witness  at  the  bar? 

Mr.  Wallace.  Not  any. 

Lord  Radnor.  Does  the  witness  know  Iroai 
conversation  with  the  lady  at  the  bar,  that  aht 
was  married  to  the  earl  of  Bristol  ? 

Lord  Barrington.  My  lords,  1  have  already 
told  your  lordships  the  motives  which  iodnca 
me  to  think  that  1  cannot,  consistent  with  ooii* 
science,  with  honour,  or  with  probity,  answer 
such  questions,  as  will  tend  to  disclose  confi- 
dential commonicationa  ntade  to  roe.  At  th« 
same  time  I  informed  your  lordships,  that  if 
the  oath  went  so  far  as  that  I  should  bivak  that 
oath,  if  I  did  not  answer  all  questions  whksh 
could  be  put  to  me ;  if  that  was  the  determi* 
nation  of  your  lordships,  I  said  1  would  not 
break  m^f  oath.  My  lords,  I  oontinae  in  tha 
same  opinion  and  principle.  My  own  judg- 
ment, as  far  as  it  guides  me,  which  is  very  im- 
perfectly, does  ten  me,  that  I  am  not  obligetl 
to  answer  all  questions  that  can  be  put  to  roe. 
But,  my  lords,  thoi^  nobody  can  draw  tha 
line  of  conscience,  of  honour,  and  of  probity  ui 
this  case  but  myself,  yet  in  point  of  law,  and 
in  interpretatkm  of  law,  and  the  oath  I  have 
taken,  1  am  deairons  of  assistance  from  thoos 
who  can  best  give  it  me,  and  I  had  much  rather 
trust  almost  any  man's  judgment  than  my 
own.  I  do  not  dare  to  ask  again  your  lordshipa* 
opinion  on  that  point.  But,  my>k>rds,  miglit  I 
be  permitted  to  spply  to  the  learned  counsel 
who  are  near  me ;  il  it  is  the  opinion  of  tha 
learned  counsel,  that  1  am  obliged  by  my  oath 
to  answer  the  noble  lord's  question,  i  will  rea- 
dily answer  it. 

Lord  Effingham.  I  apprehend,  that  no  ques* 
tion  can  be  put  in  this  court  on  a  matter  of 
law  to  the  counsel  at  the  bar. 

Several  Lords  said,  '  You  may  ask  the 
counsel.' 

Lord  Barringtm.  My  lords,  1  have  put  the 
question  to  the  Attorney  General,  and  i  give 
him  my  thanks.  He  says,  he  thinks  I  am 
obliged  by  my  oath  to  answer  all  questions. 
That  being  tlie  case,  I  have  nothing  more  to 
say,  than  humbly  to  beg  your  lordships'  pardon 
for  having  given  you  so  much  trouble,  and  to 
beg  and  intreat  that  you  will  believe,  that  no- 
thing but  the  tenderest  and  the  strongest  fed- 
iiiffs,  and  the  most  determined  resolution  to  do 
what  was  right  iu  my  situation,  could  have 
induced  me  to  give  you  so  much  trouble. 

Lord  Radnor.  Whether  his  lordship  knows 
from  conversation  with  the  lady  at  the  bar,  that 
she  was  married  to  the  earl  of  Bristol  ? 

Lord  Barrington.  My  memory  1  have  found 
by  long  experience  to  be  a  very  erroneous  one, 
and  especially  with  relation  to  things  past  long 
ago.  To  the  best  of  my  memory  and  beliet| 
the  duchess  has  never  honoured  me  with  any 
coarcrsatbn  oa  the  aobject  for  many,  mi^iiy 
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J9M  past;  I  belieire  I  mig^ht  say  for  above 
tweoly  yeiftn  past.  And,  my  lords,  that  being 
tibe  f-as4«,  I  mu9t  auswer  that  qacitioo  very 
doubit'iilly :  but  aller  the  solutioo  which  the 
learned  rtmnsel  has  ipven  to  my  doubts,  I  mean 
not  to  o<HH*eal  any  Itiinir  frum  vour  lordships. 
Tliinkin);  it  right  to  be  examroed,  I  tliink  it 
right  to  give  frank  aaswers,  and  any  doubt  in 
■ay  thing  f  say  will  arise  from  my  not  remem- 
berinir  well  the  circumstances.  The  duchess 
of  KiiigMton,  many  (1  should  not  say  too  much 
if  J  wai  to  say  thirty)  years  ago,  did  eptmst 
me  Mith  a  circumstance  in  her  life,  relative  to 
•n  engiiL'**ment  of  a  matrimonial  kind  with  the 
earl  ol  lii  iittol,  then  Mr.  Hervey. 

L<»nl  Hndnor,  Whether  his  lordship  ander- 
slDod,  that  itiAt  matrimonial  engagement,  which 
had  already  fyatf^eil,  was  a  marriage  P 

IjonI  BarrintstoH.  I  imderstood,  there  had 
been  a  mairinHiuiHl  engagement  entered  into ; 
hot  whether  it  amounted  to  a  legal  marriage 
•r  not,  I  am  not  lawyer  or  civilian  enough  to 
judge. 

Lord  Radnor.  Did  his  lonlship  ever  under- 
itand,  that  there  was  is^ue  of  that  marriage  ? 

Lord  Barritigtnn,  Upon  my  word  I  cannot 
say;  I  do  n«it  Icnow  that  the  duchess  ever 
made  any  communication  of  that  sort  to  me. 
I  bad  heani  of  it  in  the  world,  but  I  do  not 
know  that  the  duchess  ever  commiioicatetl  to 
me  the  circumstance  of  her  having  had  any 
iMue. 

Lord  Radnor,  Does  hiio  lonlship  know  any 
thing  of  a  bond  entereit  into  on  the  pari  of  the 
prisoner  at  the  bar,  of  late  years,  relative  to 
the  suppression  of  evidence,  or  the  payment  of 
costs  of  suit  in  the  Ecclesiastical  Toiirt  ? 

Lord  Barrington.  1  never  had  thi'  least  com- 
munication from  the  duchess  of  Kingston,  or 
from  any  person  relative  to  any  thing  uf  the 
kind ;  1  do  not  recollect  that  I  ever  heard  of 
any  such  thing  even  in  the  world ;  and  the 
duchess  of  Kingston  has  never  communicated 
to  me,  in  the  course  of  her  life,  t4»  the  best  of 
my  memory  or  belief,  any  thing  which  was,  at 
the  time  she  was  pleased  to  communicate  it  to 
me,  in  the  least  a  deviation  from  the  strictest 
rales  of  virtue  and  religion. — [Ordered  to  with- 
draw.]— Ny  lords,  is  it  too  much  to  beg,  that 
what  I  have  said  at  the  bar  may  be  read  over 
to  me  ?  Part  of  it  is  of  a  nice  nature ;  I  may 
have  expressed  myself  improperiy ;  the  writer 
may  have  taken  it  down  erroneously :  1  should 
he  glad  to  have  it  reati  over  to  me,  that  1  may 
correct  it  in  year  lordships'  presence. — [Here 
the  universal  voice  was  *  Head,  read  !'  but  lord 
Barrington  spared  the  House  the  trouble,  by 
addressing  hifnself  to  their  lordships  on  fol- 
lows :]~ftly  lords,  I  find  by  the  Clerk,  that  the 
part  which  is  of  the  nicest  kind  with  relation  to 
me,  wherein  I  expressed  the  difficulties  and 
feelings  I  had  on  the  subject  of  questions  that  1 
thongbt  I  ought  not  to  answer,  and  why  and  on 
vhat  ground  1  have  since  thought  it  my  duty, 
luderstanding  that  my  oath  obliges  me  to  it, 
lo  give  my  answers ;  I  6nd,  my  lords,  that 
***-^  hat  DO*  hea  takflo  down  by^the  CleriCi  and 
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therefore  I  shall  gife  your  lordshipi  m  fuclbcr 
trouble. 

Mr.  Dunming.  My  lords,  wa  desife  next  In 
produce  Mrs.  Judith  Phillipn. 

Mrs.  Judith  PhilUpt  sworn. 
Examined  by  Mr.  Dunning, 

You  were  the  widow  of  Mr.  Amis^  wen  T0« 
not  ?— Yes, 

Mr.  Amis  was  parson  of  the  pariah  of  Lain- 
ston  in  Hampshire? — Yea. 

Did  yon  know  a  family  of  the  name  ef 
MerriU  JL-I  did. 

Was,  or  was  not,  Mr.  Merrill's  house  in  that 
parish  ?^It  was. 

How  long  since  did  your  husband  dief— » 
Seventeen  years  ago. 

Do  you  know  the  My  at  the  bar  ?«— Very 
welL 

How  long  have  yon  known  the  lady  at  the 
bar?— .About thirty  years. 

Were  you  privy  to  her  marriage  in  your  hue- 
band's  life>time? — I  was  not  at  the  wedding; 
but  1  heani  my  hukbaad  say,  he  married  them. 

A  Ijird,  That  is  not  evidence. 

Mr.  Dunning,  Had  you  not  any  other  means 
of  know  ing  that  fact  Irom  the  lady  at  the  bar 
herself  ?— Mrs.  PhUiipt.  Yes. 

Do  you  remember  the  lady  at  the  bar  com* 
ing  to  Winchester? — Very  well. 

When  ?— She  came  about  the  middle  of  Fe>« 
bruary,  1759. 

Was  that  in  your  hiisband*s  life-time,  or 
since  his  death  ?-^Iii  my  husband's  life-time. 

Was  it  long  before,  aud  how  long  before 
Mr.  Amis^sdeatli  ? — Six  v^ecks. 

What  was  the  occasion  of  the  lady's  visit  to 
Winchester  ?— For  a  register  of  her  marriage. 

If  you  recollect  any  particulars  of  what 
IMasecf  upon  that  occasion,  state  them. — She 
came  to  the  Blue  Boar  in  Kingsgate> street, 
Winchester,  and  sent  for  me  by  six  o'clock  ia 
the  morning.  When  I  went  to  her,  she  asked 
me  if  I  thought  Mr.  Amis  would  give  her  a 
register  of  her  marriage  ?  I  told  her,  1  thought 
he  would.  Then  1  asked  her  to  my  house  ; 
and  when  she  came,  she  asked  me  to  go  up 
with  her  to  Mr.  Amis,  and  ask  if  he  would  see 
her  and  give  her  a  register  of  her  marriage  P 
I  went  up  to  Mr.  Amis,  and  told  Mr.  Amis 
what  the  lady  had  desired.  Mr.  Amis  desired 
to  see  the  tacly.  Then  1  came  down  and  told 
her,  that  Mr.  Amis  at  that  time  wsts  con6ned  to 
his  bed.  The  lady  went  to  Mr.  Amis,  and  told 
Mr.  Amis  her  request.  Then  Mr.  Merrill  and 
the  lady  consulted  together  whom  to  send  for, 
and  they  desired  me  to  send  for  Mr.  Spearing, 
the  attorney.  I  did  send  for  him ;  and  during 
the  time  the  messenger  was  gone,  the  la<ly  con- 
cealed heraetf  in  a  closet :  she  said,  she  did  not 
care  that  Mr.  Spearing  should  kiiow  that  she 
was  there.  When  Mr.  Spearing  came,  Mr. 
Merrill  produced  a  f<heet  of  stamped  paper, 
that  he  brought  to  make  the  register  upon. 
Mr.  Spearing  said,  it  would  nut  do,  it  must  be 
a  book,  and  that  tlie  lady  must  be  at  the  making 
of  it.    Then  1  went  to  'the  closet,  and  told  the 


803} 


Jor  Biffumy^ 


lad  V.  Then  the  lady  oama  to  Mr.  Spearingrt 
Una  Mr.  Spearing  told  the  ladjf  a  sheet  of 
*tam|>ed  paper  woold  not  do,  it  must  be  a  book. 
Then  the  lady  desired  Mr.  Spearin^j^  to  ij^o  and 
buy  one.  Mr.  Spearine^  went  and  bought  one, 
and,  when  brought,  the  register  was  made. 
Then  Mr.  Amis  delirered  it  to  the  lady.  The 
lady  thanked  him,  and  said  it  might  be  an  hun- 
dred thousand  pounds  in  her  way:  at  the  Mme 
time  she  added,  that  she  had  bad  a  child  by 
Mr.  Hervey,  and  that  it  was  a  boy,  but  that  it 
was  dead ;  and  that  she  had  borrowed  an  hun- 
dred pounds  of  her  aunt  Hanroer  to  buy  baby 
things.  Before  Mr.  Merrill  and  the  lady  left 
ray  house,  the  lady  sealed  up  the  register,  and 
gave  it  to  me,  and  desired  J  would  take  care  of 
It  until  Mr.  Amis's  death,  and  then  deliver  it  to 
Mr.  Merrill. 

Did  it  accordingly  remain  in  your  hands 
until  your  hosband's  death,  and  did  yon  then 
deliver  it  to  Mr.  Merrill  7—1  did. 

Do  you  recollect,  whether  Mr.  Merrill  ac- 
companied the  lady  from  the  time  you  first  saw 
her  in  Winchester  to  your  husfaiand's  house, 
or  did  Mr.  Merrill  join  them  afterwards  when 
they  were  there  f — He  joined  them  afterwards. 

Do  you  remember,  whether  any  other  entry 
was  then  made  in  this  register- book,  besides 
the  entry  of  this  marriage?— I  don't  remem- 
ber any. 

Do  you  recollect  to  have  seen  any  thing  of 
the  lady  at  the  bar  since  your  husband's  death  f 
*-Many  times. 

Do  you  recollect  any  conversation  that  has 
passed  between  you  at  any  of  those  times  ? — 
AlWr  I  had  delivered  the  register  to  Mr.  Mer- 
rill, I  waited  upon  the  lady  at  her  house  #t 
Koightsbridge,  and  found  her  in  the  garden.  1 
told  her,  1  had  delivered  the  register  to  Mr. 
Merrill.  She  thanked  me  for  it ;  and  desired  I 
would  take  no  notice  of  it :  at  the  same  time 
she  said  Mr.  Swino  was  in  the  garden,  and 
hoped  J  would  take  no  notice  to  him  of  the 
affair. 

Do  you  recollect  any  further  conversation 
about  this  book,  after  Mr.  Merriirs  death,  with 
the  lady  ? — I  was  once  a-f)shing  with  the  lady, 
and  she  told  me  some  things  that  had  passed  in 
the  family.  She  told  me,  that  Mrs.  Bathurst 
bad  used  her  very  ill,  for  she  had  got  all  the 

Eapers  Mr.  Merrill  had  of  her's  at  the  time  of 
is  death.  Upon  which  1  asked  her,  what 
was  become  ot  the  reeister  ?  She  told  me  the 
minister  of  the  parish  had  it. 

Was,  or  was  not,  the  Mrs.  Bathurst  you 
have  spoken  of,  the  daughter  of  that  Mr.  Mer- 
rill ? — She  was. 

T^  you  recollect  any  other  conversation 
with  the  lady  at  the  bar,  after  her  marriage 
with  the  duke  of  Kingston  ? — ^Yes  ;  I  waited 
upon  her  in  Arlington-street,  after  her  marriage 
with  the  duke  of  Kingston.  She  said  to  me, 
Was  it  not  very  good-natured  of  the  duke  to 
marry  an  old  maid  P  I  looked  her  in  the  face 
and  smiled,  but  said  nothing  then.  She  asked 
me,  if  Blr.  Hervey  had  sent  to  me  at  the  time 
•f  her  trial  ?  1  said  ^e  bad  not  seat  to  me. 
VOL.  XX. 
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[The  book  shewn  to  the  witness  ]  Cao  you 
be  sure,  whether  that  is  the  book  you  have 
been  speaking  of? — I  am  very  sure. 

I  believe  there  are  the  vestiges  of  the  seala 
abont  it  still  P—There  are. 

Where  it  was  sealed  up  ? — Yes. 

Look  at  the  entries  in  the  liook  \  are  they  ool 
your  husband's  writing?  and  were  they  not 
made  in  your  presence  ? — ^They  are  my  husn 
band's  band -writing,  and  they  were  made  in 
mvpresence. 

They  were  made  likewise  in  the  presence  of 
the  lady  at  the  bar,  were  they  not?— They 
were. 

Clerk  reads : 

*  Marriages,  births,  and  burials  in  the  parish 

<  of  Lainston.     8d  of  August,  Mrs.  Susannah 

<  Merrill,  relict  of  John  Merrill,  esq.  baried. 

*  4th  of  August  1744,  married  the  hononrabia 

<  Augustus  Hervey,  esq.  in  the  parish  church 

<  of  Lainston,  to  Miss  Elizabeth  Clmdleigh, 

<  daughter  of  colonel  Thomas  ChudleiKh,  lat« 

<  of    Chelsea    College,    deceased.      By    m% 

*  Thomas  Amis.' 

Mr.  Dunning,  My  lords,  1  have  done  with 
this  witness. 

Lard  High  Steward,  Would  the  counsel 
for  the  prisoner  ask  this  witness  any  questions? 


Mr.  Mantfield,  I  should  be  glad  first  to 
the  book.— I  would  wish  to  know  by  what 
means  you  now  subsist?  what  support  you 
have  ? — Mrs.  Phillips,  Upon  my  own  privata 
fortune. 

Where  do  you  live  ? — At  Bristol. 

Is  your  husband  living  or  dead? — Alive. 

What  employment  was  be  in,  before  be  lived 
at  Bristol  upon  his  fortune  ?— He  was  steward 
to  the  duke  of  Kingston,  and  a  grasier. 

Was  he  not  turned  out  of  the  service  of  tha 
duke  of  Kingston  ?— 1  believe  be  was  not 
turned  out. 

Do  not  you  know,  whether  he  was  or  not  ? 
— He  wrote  a  letter  to  the  duke,  and  desired  to 
leave  him. 

Do  you  know  then,  that  he  was  not  turned 
out  ? — Yes. 

Ha<l  he  been  threatened  to  be  turned  out,  be- 
fore be  sent  that  letter?— Not  that  ever  I 
heard  of. 

Had  your  husband  bad  any  differences  or 
disputes  with  the  duke  of  Kingston  ?— No,  no| 
that  I  know. 

Was  his  reason  then  for  quitting  the  servica 
of  the  duke  of  Kingston  merely  bis  own  in- 
clination, without  any  particular  reason  or 
cause? — He  thought  tne  duke  looked  cool  upon 
niro :  for  what  reason  be  could  not  tell. 

Had  the  duke  e?er  expressed  any  cause  of 
dislike  to  him  ? — Not  that  I  know  of. 

How  longtiave  you  left  Bristol  ? — About  four 
months. 

Where  have  you  lived  ?— Sometimes  in  ona 
place,  sometimes  in  another. 

In  what  places?-- Sometimes  at  the  Turf 
coffee-house,  sometimes  in  St.  Mary-Axa. 
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Bow  mnch  of  Che  time  at  the  Torf  coffee- 
?— I  really  cannot  say  exactly. 

You  are  not  aaked  as  to  a  week.  Have  you 
fired  there  the  greater  part?— The  greater 
part. 

Who  ha^  snpporfed  you  at  the  Torf  coflfee- 
hoose  ? — ()unf  Ires. 

Have  you  paid  the  expencet  of  your  support 
there  ?-• Tliat  I  <]o  not  koow  any  tiling  of. 

Do  you  not  knoir,  that  the  whule  ot  your  ez- 
pence  at  the  Turf  coffee-house  is  to  be  defrayed 
by  the  prosecutor,  Mr.  Evelyn  Meado«i8?-~I 
4o  not  know  it  if. 

Have  you  not  understood  so?— I  have  not 

Nor  do  you  believe  it?— I  cannot  tell  what 
to  belie ve,  or  what  is  to  be  done. 

Cannot  you  tell,  whether  you  believe  that 

£Dur  expencea  at  the  Turf  conee- house  are  to 
e  defrayed  by  Mr.  Meadows  ? — No,  1  do  not. 
1  do  not  know  any  thing  of  that. 

Do  you  not  know,  by  whom  ydi  expect  the 
cspence  of  your  support  at  the  Turf  coifee- 
house  is  to  be  paid  ? — I  do  not  know  by  whom 
it  ii  to  be  paid. 

Have  you  seen  Mr.  Evelyn  Meadows  at  the 
Turf  coffee- house? — 1  have. 

How  oi\eii  may  you  have  seen  that  gentle- 
man there  ?-^I  cannot  tell. 

Many  tinoea,  or  only  once  or  twice  P— I  may 
have  seen  him  twice  or  three  times. 

Have  you  not  seen  him  ofkener  than  that, 
there?— 1  have  aeen  him  frequently  in  the 
yard. 

Have  you  not  had  frequent  ooovemtiona 
with  him  ? — Not  frequent. 

Have  you  DOtoonreraed  with  him  sometimes 
at  the  Turf  coflee-house,  sometimea  at  other 
blacet  ?— No  wberei  but  at  the  Turf  coflee- 
nouse. 

Who  bu  been  preaent  at  luch  converaatioaa? 
—My  hnaband. 

Wiio  else  P— No  one  else. 

Has  not  Mr.  Foiard  been  present  at  some 
af  these  converaations?— Never. 

Have  yon  not  been  at  Mr.  Fozard'a  house 
with  Mr.  Meadows  ?•— Never;  by  accident  on 
Christmas-day  I  called  at  his  door,  and  he 
was  there. 

Were  you  in  company  with  Mr.  Meadows  at 
llr.  Fozard's  ? — I  was. 

Does  Mr.  Fozard  assist  Mr.  Meadows  in  the 
course  of  this  prosecution? — 1  know  nothing 
of  that. 

^  Do  not  yon  know,  that  Mr.  Fozard  has  as« 
sisted  Mr.  Meadows  in  looking  out  for  wit- 
nesses?—I  don't  know  any  thing  about  it. 

Have  you  not  yourseir  been  preaent  at  con« 
Veraaiions  with  Mr.  Fozard  about  this  prose- 
cution ?— Nothing,  but  what  was  merely  ac- 
cidental. 

How  often  has  that  accident  happened,  that 

Sou  have  been  present  at  conversations  with 
[r.  Fozard  about  thia  prosecution? — I  never 
was  at  Mr.  Fozard's  but  twice. 

Hts  Mr.  Fozard  been  al  the  Turf  coffee- 
*"'        «;tb  you  ?— He  came  to  see  Mr.  Phil- 
he  had  the  gout 


How  often  might  Mr.  Fbiard  visit  joa  at 
ilie  Turf  roffee-honse  ?— He  came  to  see  Mr. 
Phillips,  but  nut  me. 

How  often  might  he  Tint  Mr.  PhWipB  there  Y 
—About  three  limes. 

Have  you  ever  met  Mr.  Fozard  at  any  other 
places  besides  the  Turf  coflTee- house  and  bik 
own  hoftse  ? — Never. 

Do  you  know  of  any  promise  made  to  you 
or  your  husband  of  any  benefit  or  advantagja 
dependiffijg  upon  the  event  of  thia  prosecnlionT 
—None  in  the  world. 

Dill  you  never  hear  of  any  anch  promise  be- 
ing made  to  you  or  your  husband?— Never. 

Have  yuu  never  said,  that  any  such  promUb 
or  offer  was  made  ? — Never,  n«»r  it  never  wais^ 

Have  you  never  wid  any  thing  to  that  pur- 
pose ?— No,  never  to  any  body. 

Have  you  never  made  any  mention  of  any 
kind  of  benefit  or  advantage  vou  were  to  receive 
from  the  evidence  you  should  give  on  thia  pro* 
secution  ?— Not  in  the  leSst  \  1  don't  want  it^ 
nor  wish  it. 

Did  I  understand  yon  right,  wben  yon  said» 
that  at  the  time  «ff  tne  entry  of  the  ttiarrlagc 
in  this  register  no  oiher  entry  wu  made?—! 
don't  remember  that ;  I  remember  very  well 
standing  at  the  bed\  feet  wben  the  register  wa^ 
maile. 

Do  not  yon  know  whether  any  other  CDtiy 
was  made  at  that  time  ?— 1  don't,  fbr  1  Wat 
backwards  anil  forwards  in  the  room. 

How  come  you  then  to  know,  that  the  re* 

Sister  of  this  marriage  was  made  m  (he  book  at 
lattinie.^ — 1  saw  it. 

Did  you  read  it  at  that  time  ?— I  heard  Mr. 
Amis  read  it. 

Did  yuu  bear  him  read  any  thing  else  be- 
sides the  entry  of  the  marriage  ? — Nothing  bul 
that,  for  I  was  going  backwards  and  forwards 
in  the  room. 

Do  you  know  nothing  at  all,  whether  any 
thing  else  was  entered  besides  that  at  the  tune 
of  the  marriage  ? — 1  did  not  aee  any  thing  bul 
that ;  thoiip;h  it  might,  as  I  wo  going  back- 
wards and  iorwarda. 

Did  you  see  the  entry  of  the  marrisge  in  the 
book  ?-  -I  did. 

If  vou  saw  that,  must  not  you  have  seen 
whetuer  there  were  any  other  entries  made  on 
the  same  leaf? — I  heard  it  read ;  I  never  saw 
it  afterwards  but  when  the  lady  sealed  it  up. 

Did  not  you  take  notiice  that  there  were  other 
entries?— (did  not. 

You  took  notice  of  nothing  upon  (he  paper 
but  the  entry  of  this  marriage  ?-^0f  nothing 
else. 

Did  you  keep  the  paper  long  enongh  before 

{^'ou,  or  did  the  lady  at  the  bar  keep  the  book 
ong  enough  before  her,  for  her  to  aee  whof 
ther  what  she  heard  read  was  written  on  the 
paper  ?-- 8he  held  it  in  this  manner  ^describing 
the  manner)  open,  and  I  saw  it  as  I  stood  by 
her  ;^  1  did  not  read  it,  but  heanl  it  read. 

Did  all  the  persons,  who  were  present,  hear 
what  was  saia  about  the  hnndita  pounda  leiit 
by  Mrs.  Banner  ?«-No»  they  did  evt^  the 
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Udy  said  ilie  lud  borrowei]  IQOL  of  her  aont 
Mn.  Haniner  to  iniy  baby  thinga. 

Wbo  did  the  lady  tell  that  to  f— To  Mr. 
^om  aod  to  dm. 

Did  she  apeah  it  loudly  or  acrfUy,  or  how  ?— 
She  ipoke  it  aa  aha  waa  aitting  by  the  bed-aide 
lalhing  to  Mr.  Ank. 

Wbea  did  you  tall  any  body  of  aqeh  re- 

fialer  ?— 1  really  cannot  aay  ezaelly  when,  bat 
have  aaid,  I  bad  it  in  my  poaiMion. 
When  did  yoq  ivat  MeoUon  it?«— I  oannot 
tdL 

Waa  Mr.  Merrill  pmeot  at  the  time  when 
tUa  entry  waa  made  in  the  register  ?«— He 


Waa  he  ^^  the  roam  the  whole  tinM  that  thia 
coBTersatioo  pmmtA^  that  yoa  hare  mentioned, 
of  knding  100/.  by  Mra.*  Uanmer  ?— No,  he 
waa  not. 

Did  Mr.  Merrill  come  with  the  lady,  or  the 
lady  before  yi'ib.arw^hoat  him? — ^The  lady 
before  hi^,  ^of'1$r,  Merrill  waa  gone  to  Lain- 
aton  to  kill  aef  |. 

When  Mr.  Iferrijl  came,  did  not  the  Udy 
repeat  the  cof^r^nif  tjon  that  had  been  about  the 
cbihl  and  t)ie  nundrea  .pounda? — ^There  waa 
nothing  of  that  said  bdforeMr.  Merrill. 

Waa  any  tb'uijg  aaid  ^nt  makiog  any  other 
entry  hi  the  register,  besidea  that  of  the  mar- 
rmfse  f— Nothing  that  I  heard. 

When  did  Mr.  Merrill  come  into  the  room ; 
before  the  entry  waa  made  in  the  book,  or 
after  f— Before. 

Waa  Mr.  Merrill  in  the  room  at  the  time 
that  it  was  made  P — He  waa. 

Who  waa  it  brought  the  atamped  paper  f — 
Mr.  Memil. 

Was  Mr.  Merrill  in  the  room  when  the  lady 
oonoealed  henelf,  as  you  hate  said  P—H^  was. 

Who  else  waa  in  tlie  room  f — No  one  exeept 
■melf. 

Now  look  at  the  book.— I  know  the  hand 
perfectly  well. 

Is  the  whole  of  that,  which  is  written  on  that 
leaf,  the  writing  pf  your  husband  ? — It  is. 

You  hare  ^d  that  you  wcut  to  Ariington- 
street ;  can  yon  name  any  person  that  you  aaw 
there  P— -No  one  waa  in  the  room,  when  I  went, 
except  the  lady. 

Can  you  name  any  p^raon  that  aaw  you 
there  P-^Ooly  a  serrant  for  aome  time,  and 
then  a  milliner  came. 

Can  you  name  those  persona  ? — i  can't ;  I 
don't  know  them. 

Can  you  name  neither  of  them  P— >The  aer- 
aant  was  Foiard. 

Can  you  name  no  other  serranta  that  yoa 
aaw  there? — ^No;  I  had  aif  inilammatioii  in 
my  eye,  and  the  huiy  was  exceedinf^ly  kind  to 
na :  she  ordered  an  eg|f  to  bo  boiled  for  me, 
and  Fozard  brouffht  it,  in  order  4hat  it  might 
be  opened  aod  laid  on  my  eye. 

Can  you  name  any  otner  aerranta  whom  you 
gaw  there  ?— 1  don't  refsembpr. 

Lord  Camden,  My  lorda,  )  c^baerm  hi  the 
jpitry  of  the  register  the  words  *  waa  married* 
arattruck  thnlngh  wi(b ^ bla«)L  Jijia }  lw|M|t 


to  know  qf  the  witneas  whether  she  can  ac- 
count for  thai  stroke?— Mrs.  PkiUipt,  I  caooot. 

Mr.  Dunning.  It  ia  a  re|itctiMQn.  There  ^ 
marriage  written  in  the  margin.  *  August  the 
Mth,  married.'  .The  entry  then  ^rooeeda, 
*  The  honourable  Augustus  i)ervey,  esq.  wan 
manied ;'  which  being  a  repetitioii,  1  anppoaa 
they  atruck  that  throufjfh  with  a  black  lino. 

L«rd  Comd^ii.  I  bdieve  it  is  so. 

Mr.  Dimaifig.  If  your  lordships  please,  tha 
next  witoeaa  to  bo  called  if,  the  re?.  Mr.  8tn« 
phen  Keqchen. 

The  Ker.  Sfr.  SA^hen  Kenckcn  avrom. 
Exaesioed  by  Mr.  Bnnmmg. 

Mr*  Dimma^.  Yon  succeeded  Mr.  Amis  ia 
thia  church  at  Lainston,  I  belie?e  ?— jEmcAfM, 
Idid. 

When  did  yon  first  see  that  bopk  that  behaa 
in  hia  band,  and  how  Jlid  it  come  there  P—*](W 
6rst  time  that  I  aaw  the  book  waa  after  the 
death  of  Mra.  Hanmer,  aunt  to  Mr.  MarriD, 
who  waa  bui^  in  the  fai^lt  of  that  little 
church. 

By  whom  waa  that  book  prodoeed  to  yon, 
and  for  what  purpoBa?«-Jn  order  to  regntar 
Mra.  Hanmer^  burial. 

By  whom?— By  Mr.  MarriU. 

Did  you  accordmgly  ma)ie  an  entry  of  the  / 
burial  of  Mn.  Hanmer  P— I  asada  an  entry  of 
the  burial  of  Mm.  Hanmer. 

What  then  became  of  the  bookP— Mr.  Mer- 
rill carried  it  back  again  to  hia  own  house. 

When  did  you  next  aee  the^book  P— At  the 
death  oTMr.  Mfrrili. 

Swbom  wa^  t|ie  book  thep  |Hrpdoced  le 
.   -tcanpot'ipiy;  (i^har  Mr.  or  a|ri|.  Ba- 
thurat,  or  in  the  [ireaence  ofth'm  both. 

Pid  yon  thep  niake  an  en^  of  the  ' 
Mr.  Merrill  P—1  didT  ' 

Wkat  thep  became  of  t)ie  bpokP— I  hare 
had  it  in  qiy  posa^ion  erer  aincel 

Mr.  liHnning.  My  lords,  f  shall  aak  no 
more  oqeillons  of  this  witness. 

L.  /f.  S>  Mr.  Wallace,  w^uld  joy  9^  thia 
witness  sny  (|uestioDS  f 

Mr.  Wmace.  I  have  no  qoestiona  to  piit  to 
this  witness. 

Mr.  Dunning.  If  yotir  lordahipa  pleaae,  we 
will  pow  call  the  rererend  Mr.  Jonn  Deooia. 

The  Rev.  John  DennU  sworn. 
Examined  by  Mr.  Dunning, 

Mr.  Dunning.  I^ook  ft  that  book.  Were 
TOP  acquainted  with  the  hand-writing  of  the 
lateMr>AmiaP  You  knew  Mr.  Aini|i,  t  pre- 
anmeP«— Deitntff.   I  knew  him  perfectly  well. 

DoTOU  know  hie  hand- writing  ivhen  yoa 
aee  itP-^I  hare  aeen  bis  hand- writing  often, 
as  sqeoeeding  htm  in  the  living. 

Did  you  e? er  aee  him  write  P— I  ha? e  aaan 
him  wnte,  but  not  often. 

Look  at  that  hand- writing ;  tell  mp  whether 
yofi  bdi^p  the  two  entries  fn  the  first  page  of 
that  book  are  hb  hand-writing  P^Yes,  parti- 

eiriiirijr  tm  npna^  TbooM  Am  fooma  rery 
mochao. 

1 
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Do  you  believe  it  ti>  be  his  haiid-writinp:  ? — 
J  beiiere  ibe  %iliule  to  be  bis  baDd-writiog. 
[Ordered  to  withdraw.] 

Blr.  Dunmng.  I  do  not  know  i»hetber,  on 
the  part  ul  tbe  prisoner,  they  luean  to  put  us  on 
tlie  proviuir,  whidi  it  is  neveaaary  lor  us  to  «lo 
iftbey  require  it,  ibe  niarriagc  wi'tb  tbe  duke  ot 
Kint{i»lon. 

Mr.  Waliare.  We  are  reiidy  to  admit  that 
fasf.  Tliere  ia  no  doubt  of  her  beintj;-  mar- 
ried by  the  hcence  of  tbe  archbishop  of  Can- 
terbury. 

Mr.  Dunning.  You  will  fj^We  us  the  date. 

Mr.  Walface.  Mention  what  the  day  is. 
.     Blr.  Dunning.  The  8lb  of  March  17G9,  1 
jDiDdentaiid. 

Mr.  Dunning,  My  lords,  we  are  now  going 
to  prove  a  caveat  entered  by  the  lady,  U|>on 
the  apprehension  of  a  suit  intended  to  be  insti- 
inted  by  Mr.  Hervey  in  tbe  Spiritual  Court. 

Mr.  James  sworn. 

Mr.  Dunning.  Do  you  know  any  thing  of 
ibe  caveat  entered  at  Doctors'  Comniona  on  tbe 
part  of  the  lady  at  the  bar  ? — Jama.  Yea,  the 
caveat  is  entered  in  tbia  book  (producing  it). 

Is  that  the  proper  book,  in  which  such  en- 
triea  ought  to  be  made  ?— It  is. 

The  Caveat  was  read  by  the  Clerk«  and  is  as 
folloi^s:  *  Tbe  18tb  of  August  1768.  Let  no 
■  citation,  intiination,  or  other  process,  or  any 

<  letters  of  request  for  the  same,  to  any  other 
'judge  or  jurisdiction  whatsoever,  issue  uuder 

<  the  seal  of  this  Court  at  tbe  suit  or  instance 

*  of  the  honourable  Augustus  John  Hervey,  or 

<  his  brother^  against  the  honourable  Elizabeth 

*  Chudleigh,  spinster,  of  any  cause  or  suit  ma- 
/  trimonial,  without  due  notice  being  given  to 

<Mr.  Nathaniel  Bishop,  proctor  for  the  said 

<  hononrable  Elizabeth  Cbudlei|(b,  who,  on  bis 

*  being  warned  thereto  before  the  judge  of  this 

*  Court,  or  his  lawful  surrogate,  will  be  ready 

*  by  himself  or  counsel  to  shew  just  cause  of 

*  this  same  Caveat,  and  why  no  such  process 
^  or  letters  of  request  should  issue  thereupon.' 

Air.  Wallace.  The  witness  merely  produces 
tbe  book  ;  he  knows  nothing  of  the  fact  of  the 
entry  hewing  made. 

Jamet.  I  know  Mr.  Bishop's  clerk's  hand ; 
this  is  his  baud- writing. 

Mr.  Dunning.  Perhaps  the  witncst  may 
Icfiow,  that  Mr.  Bishop  was  the  proctor  em- 
ploy ed  by  the  lady  in  the  course  ot  that  suit  P 

yamet,  I  have  heard  so. 

Ait.  Gen.  That  appears  on  the  record  they 
fctve  put  in. 

Mr.  Dunning.  I  understand,  that  it  it  the 
pleasure  of  Kome  of  your  lordships  that  we 
•houUi  12:0  into  the  proof  of  the  marriage  of  tbe 
doke  of  Kin<;stf»n  ? 

Mr.  Wallace.   It  is  admitted  on  the  part  of 
'  the  prisoner. 

.    Mr.   Dunning.    But  as  aome  of  the  lords 
irif  b  for  the  proof,  we  will  examine  it 


The  Reverend  Mr.  Jam€$  Treheck  sworn. 

Mr.  Dunning.    Be  ao  good  m  find  tbe  re- 
gister of  tbe  marriage  of  the  duke  of  ILingston. 

Mr.  Treheck  points  it  out. 

Clerk  reads.  *  N^  92.    Marriagca  in  March 

*  J 769.   N"  9^^.    The  must  noble  Evelyn  Pier- 
'  repoot,  duke  of  Kingston,  a  bachelor,  and 

*  the    honourable    Elizabeth    Chudteigh     of 

*  Knightsbridge,  in  Mt.  Margaret's  Weotmin- 
'  ster,  a  spinster,    were   married    by  s|iticial 

*  licence  of  tbe  archbishop  of  Canterbury 

*  this  8th   of   March  1769,  by   me  Samuel 

*  liarpur,  of  the  British  Museum.    This  mar* 
'  riage  was  solemnized  between  ns, 

*  Kingston, 

*  EuzAnrru  Ciiudlbigb,' 

Hn  the  presence  of 

*  Mash  AM, 

*  Wiixi^x  Yeo, 

*  A.  K.  F.  Gilbert, 

*  James  Larocbs,  jun. 

*  Alice  Yeo, 

*J.  RossMacryc, 

'  £.  R.  A.  LAROCBEy 

*  Arthijr  Collier, 
<  C.  Masham.' 

Blr.  Dunning.  I  am  desired  to  apprize  your 
lordshi|»8  of  a  lact,  which  may  or  may  not  be 
proved,  if  thought  necessary.  Your  lordships 
have  heard  in  the  evid<>nce  of  the  last  womaa 
an  account  of  a  certain  Mr.  Spearing,  who  was 
present.  That  Mr.  Spearing  could  not  be 
found.  He,  though  mayor  of  Wincbeater,  is 
now  found  to  be  amusing  himself  somewhere 
or  other  beyond  sea,  G(m1  knowa  where.  We 
have  witnesses  to  ffive  your  kMrdsbips  that  ac« 
count,  if  your  lordahips  think  it  necessary.— 
Will  your  lordships  now  please  to  hear  the 
reverend  Mr.  Harpar  f 

Tbe  Reverend  Mr.  Harpur  sworn. 

Mr.  Dttnntn^.  Did  you  perfotm  the  mar* 
riage  ceremony  between  these  parties f—>Mr. 
Harpur.  Yes. 

Mr.  Dunning.  At  tbe  time  mentioned  m  the 
register? — Mr.  Harpur.  Yes. 

L,  H.  S.  Have  you  any  more  witnesses  to 
produce  P 

Mr.  JDimein^.  We  don't  judge  it  necessary 
to  offer  to  your  lordships  any  mors  evidence  ia 
this  stage  ot'  the  business,  if  it  ahoold  become 
so, we  reserve  to  ourselves  the  right  of  eznmin- 
ing  them  hereafter. 

Mr.  Wallace.  I  beg  Mrs.  Philiipa  may  be 
calkid  to  the  bar,  that  a  letter  may  be  produced 
to  her,  and  tliat  she  may  say  whether  it  is  her 
hand*  writing. 

Mn.  Phillqn  called. 

Mr.  Wallace.  Is  that  yoor  hand- writing  f— 
Mrs.  Phillipt.    Tbe  name  is  my  hand -writing. 

Mr.  Wallace.  Is  that  jour  letter  f— Mrs« 
FkiUipt.  Ills  my  loiter* 
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A  LsfTER  from  JDomt  Fhilups  (a  ber  gnte 
tiM  dgebcH  of  Kingilon  read. 

"My  hiy  dochMs;  I  write  your  anee 
(his  letlrr, — My  hurt  has  tttr  been  firmly  at- 
tached til  your  grace's  inlemi  aod  pleasure, 
and  my  iilmoat  nUh  to  deserve  your  favour  and 
connlenance.  SafTer  me  not  tlien  id  my  de- 
clipiog'  year*  to  think  t  hare  fnrtrited  that  tk- 
vour  and  protection,  whtiouliiitntioiially  gir- 
iag  the  mof t  djitant  muse. 

"  May  I  entreat  vour  |;nce  to  accept  this  a* 
a  sincere  and  bumble  (ubmissina  tor  any  failure 
of  Tespein  and  duty  to  your  ^raee ;  and  permit 
me  iDost  humbly  to  entreat  vutir  grace's  kind 
inlerceasiou  with  my  lord  dnbe  to  continue  Mr. 
Pliillips  his  steward,  whoie  happiness  consist* 
only  in  acting  and  discfaargin^  lii>  duly  to  hia 
grace's  pleasure.  Thi*  additional  mark  of 
your  grace's  gondneaa  we  hope  to  be  happy  in ; 
and  in  return,  the  remainder  of  our  lives  shall 
be  passed  in  Brathude  and  dnty.  The  person 
who  carries  this  will  waft  to  receive  your  grace's 
pleasure  and  eomniaiids  to  ber,  who  remstiis, 
whh  the  greatest  rnpect,  my  lady  dueheaa, 
^onr  grace'a  most  dulilul  aervani, 

"  J^Pbilups." 

"  November  7,1771." 

All.  Gtn.  The  eridenee,  yoar  lordshipa  will 
recollect,  pvea  by  Iha  witnesa  was  in  answer 
to  a  quesiioo,  whether  her  husband  bad  or  had 
not  been  turned  out  of  bis  place  F  pointiDg  the 
iquealion  so  as  to  give  your  lardsiiipi,  and  to 
j(ire  the  witnesa  la  umJerrtand,  that  tbey  maaDt 
the  circumUaoca  of  being  tarned  out  of  bia 
place  should  go  personally  lo  ibe  discredit  of 
Jier  fausband,  and  also,  imply  some  mecnury  of 
that  io  the  mind  of  the  wife.  The  witneat,  in 
answer  to  that,  told  your  lordabips,  with  re- 
spect to  inch  part  at'  it  aa  might  be  deemed  lo 
relate  lo  her  husband's  credit  in  Ibe  husioe**, 
that  he  had  reaigoed  hi*  place  uuder  the  duke. 
The  letters  which  i  have  in  my  hand,  and  will 
just  ttale  lo  your  lordships,  il'  it  be  thought 


that  he  did  so  resign  his  employment  under  hi* 
grace  into  his  grace's  bands.  He  wrote  to  bit 
grace  at  Newmarket  I'rem  Holm  Pierrepoul. 
The  letter  is  dated  tiie  >  ]7lh  of  October  1771.' 
And  he  writes  ifaus : 

"  I  have  ever  done  my  duty  with  the  atriet- 
ett  regard  to  your  grace's  inlerett,  and  with 
the  must  perfect  respirct.  I  hate  declined  ac- 
ceptini;  a  good  settlement,  to  acl«nnrorTnable 
to  yum  grace's  pleasure,  whicb  her  grace  was 
pleased  to  promise  should  be  made  up  to  roe, 
vbtch  must  havcescaped  her  (trace's  memory, 
s«  1  hsvcaince  had  my  rent  mnsidcrably  rais^, 
and  am  mach  concerned  in  observe  lately  your 
grace's  displeasure;  and  being  eoDsciMs  of  a 
faithful  discharge  oT  nty  duty,  I  must  be  un- 
justly represented  to  your  grace.  I  hopeyoiir 
graci-  will  be  pleased  to  permit  my  driiveriog 
up  the  charge  of  your  grace's  affairs,  which, 
jM  aa  taoaast  man,  I  wn  oatf  properl/  ktep. 
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while  aalis6ed  mjnelf,  and  honoured  with  yonr 
grace'*  appmbitioD,  See." 

In  answer  to  which  he  received  tbia  letter: 
"  ilTr.  Phillips ;  Your  letter  came  lo  me  a| 
Newmarket,     kdtr  what  ha*  posted,  there  in 
no  nucuion  fiir  many  words,     Slietin  will  b« 
at  UoluiPierre[iont  idume  lime  next  week,  with 
my  orders  about  aetltine  your  bu*ine**,  which 
I  Salter  myself  you  will  readily  eomply  iritht 
"  I  am  your**,  See." 
Alt,.  Cm.     1  believe  I   may  refer  to  yoar 
rdships'  memory,  that  Mrs.   Phillij)*  men- 
>ned  hia  grace's  having  looked  coolly  on  ber 
bDshsnd,  which  occaiioned  bis  reaigoation. 

A  Pttr.  What  is  that,  Mr.  Aitnney  &»• 
neral,  that  you  have  hern  reading  T 

Alt.  Gen.  The  first  is  a  copy  of  a  leUer  ts 
the  duke ;  the  other,  the  doke'a  original  ao'' 
swer.  If  il  i*  thought  material  enough  to  Irou* 
ble  yoar  lordships  with  it,  wa  can  easily  prn*« 
that  this  ia  hi*  grace'a  band-writing,  anu  tbia 
the  copy  of  his  grace's  letter,  which  waa  all 
that  wai  neceaaary.      {^At^ourned  to  Mmimg, 


The  Pipth  and  Last  Dar. 

Monday,  April  33. 
TbeLords  and  niheni  came  from  the  Chamber 
of  Parliament  in  the  cuiioniary  order.     Pro- 
clamation for  ailence  bring  made  aa  osuat. 

The  Duchea*  of  Kingttoa  waa  conducted  lo 
the  bar,  when  ber  grace  addreaaed  tbe  Lord* 
in  the  fulluwiug  terms : 

My  lords  ;  This  my  re*pectfHl  addrea*  will, 
I  Batter  myself,  be  favourably  accepted  by 
your  lordshi]!* :  my  word*  will  flow  freely  from 
my  heart,  adorned  simply  with  innocence  and 
truth.  9ly  lords,  1  have  auffWed  uoheanl-of 
penecutious;  my  honour  and  fame  have  been 
severely  allackeii -,  I  liave  been  loaded  wilh  re> 

Erotchea;  and  such  indignities  and  hanlships 
ave  rendered  me  the  less  able  lo  make  my 
defence  before  Ibis  august  aaaembty  againat  k 
prosecnliun  of  lo  extraordinary  a  nature,  and 
so  undeserved. 

My  lords,  with  tendemeaa  consider  how  diffi-  ■ 
call  IS  the  task  of  myself  to  S|>e*k,  nor  say  toft 
little  nor  too  much.  Degraded  as  I  am  by  ad- 
versaries ;  my  family  deapised ;  the  hanoar- 
able  title*  on  which  I  set  an  inestimable  value, 
a*  received  from  my  most  noble  and  late  dear 
husband,  attempted  lo  be  lorn  from  ma;  yoOT 
lordship*  will  judge  how  graally  1  ttaud  in 
need  of  your  protection  and  indulgence. 

My  lords,  were  I  here  to  plead  for  life,  fbr 
fortune,  no  words  fram  me  should  beat  ihe  air: 
the  lua*  I  (Dstain  in  my  moal  kind  companioa 
aod  affecliODate  huaband,  make*  the  fiiniiar 
more  ihan  indifferent  to  me ;  and,  when  it  sfaiH 
ideate  Almighty  GoA  lo  call  nae,  1  sball  wil- 
lingly lav  ihat'bnrthen  down.  I  plead  beftn 
your  lonTshipe  fur  my  lame  and  honour. 
My  lonl^logic  ia  properly  deflned,  aiid  well 
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Mpr«muteil  ia  tUis  kitfh  court.    It  U  a  talent  |  who  tays,  **  It  muBt  be  acknowledged,  to  ilia 


Ot'ilie  liiiinaii  luiiKi,  ami  not  ol*  the  ImmIj,  anil 
hnhU  0  key  which  8i|(iiiti«'S,  that  lo<rfC  is  not  a 
■cience  itself,  but  the  key  to  sctence.  That 
key  is  your  lordships*  jndidal  ca|iacity  and  wis- 
dou.  On  the  letl  hand  is  reiireseotetl  a  ham- 
loer,  and  before  it  a  piece  of  false,  and  another 
of  pure  (fohl.  The  hammer  is  your  pHielratini; 
jud^Rieot,  which,  by  the  mercy  ul  God,  will 
atrike  hard  at  false  witnesses  who  have  mS'^tn 
evidence  af^inst  roe,  and  prove  my  intention 
in  this  pendin*;  cause  as  pure  as  the  finest  ifold, 
woA  aa  justly  Uistinguished  from  the  io|ikistry 
of  fakbood. 

My  lords,  yoar  unhappy  prisoner  ia  bom  of 
•n  ancienti  not  moble  family  ;  the  women 
riiitin^ished  fur  their  virtue,  the  men  for  their 
valour ;  descended  in  an  honourable  and  unio- 
lerrapted  line  for  three  centuries  ami  a  half. 
8ir  John  Chudleighy  the  Uatof  my  family,  hMt 
bii  life  at  the  siege  of  Oatend,  at  18  yean  of 
ofe,  gloriously  prel'erring  to  die  with  his  eo» 
kiurs  m  his  bosom,  rather  than  accept  of  quartor 
from  a  i^allant  French  officer,  who,  in  com- 
pMsion  10  his  youth,  three  times  offered  him 
bis  life  for  that  ensign,  which  was  shotthrouffh 
his  heart.  A  happy  death  !  that  aaves  the 
blush  he  would  now  feel  for  tlie  unheard-of  in- 
juries and  dishonour  thrown  on  his  unfortunate 
kinswoman,  who  is  now  at  the  bar  of  this  right 
konourable  house. 

His  II race  the  late  duke  of  Kingston's  for- 
tune, of  which  i  now  stand  possessed,  is  valu- 
able to  me,  as  it  is  a  testimony  to  all  the  world 
how  high  I  was  in  his  esteem.  As  it  is  my 
pride  to  hare  been  the  object  of  affection  of  that 
▼irtuous  man,  so  shall  it  be  my  hnnOur  to  be- 
stow that  fortune  to  the  honour  of  Jiim  who 
Save  it  to  me;  well  knowing,  that  the  wise 
isposer  of  all  tilings  would  not  have  put  it  in 
Ilia  heart  to  prefer  me  to  all  others,  but  that  I 
sbouUl  be  as  faithful  a  steward,  aa  1  was  a 
faithful  wife ;  aod  that  I  should  sofier  others, 
more  worthy  than  myself,  to  share  these  his 
great  benefits  of  fortune. 

My  lords,  1  now  appeal  to  the  feelings  of 
your  own  hauls,  whether  it  is  not  cruel,  tbat  I 
ykould  be  brought  as  a  criminal  to  a  public  trial 
for  an  act  committed  under  the  sanction  of  the 
laws ;— an  act  that  was  honoureil  with  his  ma- 
JMty*s  most  gracious  approbation ;  and  pre- 
viously known  and  approved  of  by  my  royal 
niiatreas,  the  late  ririncess  dowager  of  Wales ; 
pid  likewise  aulnoriaed  by  tlie  eocleaiaatioal 
jurisdiciiou.  Your  lordships  will  not  discredit 
so  respectable  a  court,  and  disgrsoe  those  judges 
who  there  so  legally  and  honourably  preside. 
The  judges  of  the  Ecclesiastical  Court  do  not 
veceive  their  patenu  from  the  crown,  but  from 
the  archU^ihops  or  bishops.  Their  jurisdiction 
is  competent  iu  ecclesiastical  cases,  and  their 
proceedintFs  are  confurmabld  to  the  laws  and 
HOMtoms  of  tilt*  land,  acconlinir  to  the  testimony 
of  the  learned  judire  Blackstooe*  (whose  woiks 
OS  entertaining  aa  they  aie  instructive,) 

•  Vol.  d|  chap.  7, 98.  ^'"^* 


hunour'of  the  spiritual  courts,  that  though  tkey 
continue  to  this  day  to  decide  many  questions 
which  are  properly  of  temporal  cogniiance, 
yet  justice  ia  in  general  so  aUy  and  impartialljr 
administered  in  those  tribunals  (especially  of 
the  auperior  kind,)  and  the  botimlaries  of  their 
power  are  now  so  well  known  and  estabUshed, 
that  no  material  inconvenience  at  present  arises 
from  their  jurisdiction.  And  sboitUi  aa  altera- 
tion be  attempted,  great  coofuaioa  would  praba* 
biy  arise,  in  overturning  long  cstablisbed  ferans, 
new  model liof  a  course  of  prooeedings  tlial 
has  now  prevailed  for  aevcn  centuries."— Ami 
1  must  here  presume  to  add,  as  founded  oo 
truth,  that  that  court  (of  which  bis  mqieaty  >* 
the  head)  cannot  be  stopped  by  any  autheritj 
whatsoever,  while  they  act  ia  their  own  juris- 
diction.—Lord  chief juatue  Hals  si^s, "  Vr  here 
there  has  been  a  sentence  of  divorce  (which  ie 
a  criminal  case,)  if  tbat  senieiMx  is  suspendeil 
by  an  appeal  to  the  court  of  Arches  (as  a  supe- 
rior court),  and  while  tbat  appeal  is  dependm|f 
one  of  the  partiea  marries  agaio.  the  aentence 
will  be  a  justification  witliinthe  eiceptioA  of  the 
act  of  parliament,  notwithstanding  that  theseo^ 


its  eoming  within  the  exception  ef  the  act  ia 
my  case,  since  no  appeal  had  been  made  f 

My  lords,  I  earnestly  look  up  to  your  lord* 
shtpe  for  protection,  as  being  now  a  sufferer 
for  having  given  credit  to  tne  Eoclesiasticel 
Court.  Irespeetfolly  call uiiob you,  my  lorde^ 
to  protect  the  spiritual  jurisdietioB,  and  all  the 
benefit  of  religious  laws,  and  me,  en  unhapoy 
prisoner,  who  instituted  a  suit  of  jaetitatioa 
upon  the  advice  of  a  learned  civilian,  who  car- 
ried on  the  prosecution,  from  whieh  I  obtamed 
the  sentence  that  authorized  your  priseeer^s 
marriage  with  the  most.  noMe  Evelyn  duke  of 
Kingston ;  that  sentence  solemnly  pronouoeeil 
by  John  Bettes worth,  doctor  of  laws,  vicar- ge- 
neral of  the  right  reverend  father  in  Ood 
Richard  by  divme  permission  kml  bisbop  of 
London,  and  official  principal  of  the  eonsistorial 
court  of  London :  the  judge  thereof,  calling  ou 
God,  and  settinu^  him  alone  before  his  eyes,  and 
hearing  counsel  in  that  cause,  did  pronounce, 
that  your  prisoner,  then  the  hooonrable  Elisa- 
beth Chudleigh,  now  Elisaibeth  dowager 
duchess  of  JLingslon,  was  free  from  all  matri- 
monial contracts  or  espousals,  as  lar  as  to  him 
at  that  time  appeareu,  more  especially  with 
the  aaid  right  honourable  Augustus  John 
Uervey. 

My  lords,  had  this  prosecutioo  been  ad  on 
foot  merely  for  the  lore  qf  justice,  or  good 
example  to  the  communitv,  wny  did  th^  not 
institute  their  proeecuiion  during  the  five  years 
your  prisoner  was  received  ano  ackiiowledged 
the  undoubted  and  unmolested  wife  of  |bc  mle 
duke  of  Kingston? 

Uy  lords,  the  preamble  *  of  the  ?ery  act  on 
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^hicb  1  am  ftidieteA,  iilaraly  and  inti'rely  pre- 
cluties  your  firiwoer  :  it  runt  thos :  **  Poraa- 
moch  as  hirers  eviUAiaposed  peraooa,  being 
married,  rite  Oift  of  one  connty  into  another,  or 
into  pliGcift  wliere  they  ai'e  not  known,  and 
there  become  to  be  inarrled,  having  another 
wife  or  husband  living,  to  the  great  dishonour 
of  God,  and  uttter  ilndoing  of  divers  honest  men*s 
children,  and  others,  &c."  And  as  the  pream- 
ble has  not  been  considered  to  be  sufficient  in 
tny  favour  to  impeJle  the  trial,  1  beg  leave  to  ob- 
serve how  much  your  prlaoner  suffers  by  being 
prvidnced  befbre  this  noble  house,  on  the  penalty 
of  au  act  of  parliament,  without  benefiting  by 
the  oreamble,  which  is  supposed  to  contain  the 
whole  substance,  extent,  and  meaning  of  the 
act. 

&Ty  lords,  upon  your  wise  retoh  on  my  nn* 
happy  case,  vou  will  bear  in  your  willing  re- 
membrance, that  the  orphan  and  nidow  is  your 
peculiar  care  ;  and  that  you  will  be  tender  of 
the  honour  of  your  late  brother  peer,  and  see 
in  me  his  widow  and  representative,  recollect- 
ing how  easy  it  may  be  for  a  next  of  kin  to  pro- 
secute the  widows  or  the  dau^ters,  not  only  of 
every  peer,  but  of  every  subiect  of  Great  Bri- 
tain, if  it  can  be  effecled  by  the  oath  of  one  su- 
perannuated and  interested  old  woman,  who  de- 
clared seven  years  ago  that  she  was  incapable 
of  giving  evidence  thereon,  aa  will  appear  in 
proof  bmre  your  lordships.  And  I  may  fiir- 
tber  observe  to  your  Inrdsliips,  that  my  case  is 
clearly  within  the  proviso  of  the  statute  on 
which  I  am  indicted.  In  the  third  clause,  it  is 
**  provided  that  this  act  shall  not  extend  to  any 
person,  where  the  former  marriage  bath  been, 
(»r  hereafter  shall  be,  declared  by  sentence  of 
the  Ecclesiastical  Court  to  be  void,  and  of  oo 
effect" 

If  (lieiie  is  supposed  to  have  been  a  former 
marriage,  the  same  must  have  been  a  true  mar- 
riage, or  a  false  one.  ^  If  a  true  one,  it  cannot  be 
declared  void  ;  and  if  a  false  one,  or  the  sem- 
blance of  one  only,  then  only,  and  no  other- 
wise, is  it  that  it  can  be  declared  void. — ^There- 
fore most  this  proviso  have  respect  to  pretended 
marriages  only,  and  to  none  other :  and  such 
onl^  it  is,  that  cao  be  the  objects  of  causes  of 
jactitation,  the  sentence  in  which  is  a  more  ef- 
fectual divorce  and  separation  of  the  parties, 
than  many  divorces  wnich  have  been  deter- 
mined to  fall  within  this  proviso.— The  crime 
charged  in  the  indictment  was  not  a  felony,  or 
even  a  temporal  oflenoe,  until  the  act  of  James 
the  first:  till  then,  it  was  only  cognizable  in 
the  Ecclesiastical  Court ;  and  though  an  in- 
dictment could  lie  for  a  slight  blow,  yet  the 
common  law  did  not  allow  of  a  criminal  prose- 
cution'for  polygamy  until  that  period :  so  that 
if  the  case  comes  within  the  exception  of  the 
only  statute  upon  that  subject,  it  is  no  offence 
at  h11  ;  and  Dr.  Sherlock,  bishop  of  London,  has 
said,  in  such  cases  the  law  of  the  land  is  the 
Jaw  of  God. 

My  lords,  I  have  observed,  that  I  had  greatly 
suffered  in  fiime  and  fortune  by  the  reports  of 
Ur.  Bcrvey;  mod  I  beg'leavo  to  meotioa  in 


what  munner.  Your  prisoner  was  at  that  ti'nm 
possessed  of  a  small  estate  in  the  county  x>f 
Devon,  where  sir  George  Cliiidleigb,  her 
father^s  eldest  brother,  had  large  possessions. 
The  purchase  of  that  estate  was  much  solicited 
in  that  county  ;  and  having  frequent  opportuni- 
ties to  dispose  of  it,  it  was  ever  made  an  insu- 
perable objection  by  the  intended  purchaser, 
that  I  could  nut  make  a  clear  title  to  the  estate 
on  account  of  Mr.  Hervey's  claim  to  your  pri- 
soner as  his  wife. 

And  your  prisoner  being  also  possessed  oT 
building  lands  for  a  great  nomber  of  years,  for 
the  same  reasons  she  never  bad  the  ground 
covered  (valued  at  1,900/.  per  annum.)  And 
as  your  prisoner's  health  declined,  and  made  it 
necessary  for  her  to  seek  relief  in  foreign 
climes  (which  increased  her  expences  beyond 
what  her  circumstances  could  support,)  antl  beir 
little  fortune  daily  decreased  by  money  taken 
ui>on  mortgage  and  bond,  as  will  appear  by  the 
evidence  of  Mr.  Dnimmond ;  her  roy^  mis- 
tress likewise  in  the  deolineof  life,  whose  death 
would  probably  have  deprived  her  of  400/.  a 
year ;  the  persecutions  threatened  on  Mr.  Her- 
vey's  side  jiresented  but  a  ^oomy  prospect  for 
her  declining  lite ;  your  prisoner  was  induced, 
aa  she  before  observed  to  your  lordships,  to  fol- 
low the  advice  of  Dr.  Collier,  and  instituted  the 
suit  of  jactitation,  3rour  prisoner  subscribing  en- 
tirely to  his  opinion,  and  following  his  advioe 
and  instructions,  which  she  prcsunies  alone  is  a 
full  defence  against  the  charge  of  felony  ;  for 
your  lordships  in  your  great  candour  cannot 
think,  that  a  lady  can  know  more  of  the  civil 
law,  than  her  learned  civilians  could  point  out 
to  her. 

And  as  a  crimmal  an^  felonious  intent  is  ne- 
cessary to  constitute  the  offence  with  which  [ 
stand  charged,  certainly  I  cannot  be  guilty  ia 
following  the  advice  1  received,  and  in  doing 
what  in  my  conacience  I  thought  an  authorized 
andinnocent  act. 

my  lords,  though  T  am  aware,  that  any  per- 
son can  prosecute  for  the  crown  for  an  offence 
against  an  act  of  parliament,  yet  I  will  venture 
to  say,  that  few  instances,  if  any,  have  been 
carried  into  execution  without  the  consent  of 
the  party  injured:  and  with  great  deference 
to  your  lordships'  judgment  1  venture  to  de- 
clare, that  in  the  present  case  no  person  what- 
ever haa  been  injured,  unless  your  lordships' 
candour  will  permit  me  to  say  that  i  am  in- 
jured, being  now  the  object  of  the  undeserved 
resentment  of  my  enemies.  It  is  plain  to  alt 
ilie  worldp  that  lus  grace  the  duke  of  Kingston 
did  not  think  himself  injured,  when  in  the  short 
space  of  five  yeara  hia  grace  made  three  wills, 
each  succeeding  one  more  farourable  to  your 
prisoner  than  the  other,  giving  the  most  ge- 
nerous and  incontestable  proof  of  bis  affection 
and  solicitude  for  my  comfort  and  dignity. 
And  it  is  more  than  probable,  my  lords,  from 
the  well -known  mutual  friendship  subsisting 
between  us,  that  had  I  been  inttrrested,  I  might 
have  obtained  the  bulk  of  his  fortune  fur  mr 
own  fiunily.    Bat  I  respected  his  honour,  X 
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loved  bii  virluet,  and  bad  rilber  hie  forieiled 
my  life  tliao  have  used  auy  undue  ioBuence 
to  iujiire  the  family.  And  ibough  it  baa  been 
iuduairiously  and  cruelly  circulated,  with  a 
Yievr  to  prejudice  me,  that  the  firvt-born  of  the 
late  duke'a  sitter  was  deprived  of  the  succeflsion 
to  his  grace's  fortune  by  my  influence,  the 
i»ilU,  :iiv  lords,  made  in  three  distuot  periiHls, 
each  excluding  liim,  demoustrate  the  caluiuuy 
of  these  re^rts. 

]  must  further  observe  to  your  lordships,  in 
opposition  to  the  charge  against  me  of  interest - 
edness,  that  had  I  pusseHs^d  or  exercised  that 
undue  influence  with  which  lam  charged  by 
the  prosecutor,  I  might  have  obtained  more 
than  a  life-interest  in  the  «luke*s  fortune.  And 
though  from  the  afiection  I  bear  to  the  me- 
mory of  my  late  much- honoured  husband,  I 
have  forborne  to  mention  the  reason  of  his  dis- 
inheriting his  eldest  nephew,  yet  Charles,  the 
•econd  von,  with  his  heirs,  appear  iinmf diately 
after  me  in  succession  ;  William  and  his  heirs 
follow  next ;  after  him  Eilward  and  his  heirs ; 
and  the  unfortunate  Thomas,  lady  Frances's 
youngest  son,  is  not  excluded,  though  labour- 
mg  under  the  infirmities  of  childhood  at  the 
age  of  manhood,  and  not  able  to  support  him- 
self. For  the  late  noble  duke  of  Kingston  re- 
peatedly mentioned  to  your  prisoner,  **  1  have 
not  excluded  him,  for  he  has  never  ofleuded ; 
and  who  can  tay  Ciod  cannot  restore  him? 
Who  can  say  that  God  will  not  restore  him  to 
health  ?*'  ny  lords,  that  good  man  did  honour 
to  the  peerage,  honour  to  his  country,  houour 
to  human  nature. 

His  grace  the  most  noble  duke  of  Newcastle 
appeared  with  the  will,  wluch  had  been  in- 
trusted to  his  grace  for  four  years  by  his  late 
dear  friend.  In  honour  to  the  lady  Frances 
Meadows,  the  proaecutor  was  requested  to  at- 
tend at  the  o|iening  of  the  will.  He  retired 
with  displeasure,  diaappointed  that  his  eldest 
ion  waa  disinherited,  and  unthankful,  though 
the  duke's  fortune  still  centered  in  his  four 
youngest  sons  and  their  posterity. 

My  lords,  worn  down  by  sorrow,  and  in  a 
wretched  state  of  health,  I  quitted  England 
without  a  wish  for  that  life  which  I  was  obliged 
by  the  laws  of  God  and  nature  to  endeavour 
to  preserve ;  for  your  prisoner  can  with  great 
truth  say,  that  sorrow  had  bent  her  mind  to  a 
perfect  resignation  to  the  will  of  providence. 
And,  my  lords,  while  your  unhappy  prisoner 
was  endeavouring  to  re-establisb  iier  greatly- 
impaired  health  abroad,  my  prosecutor  filed  a 
bill  in  Chancery  upon  the  most  unjust  and  dis- 
honourable motives.  Your  prisoner  does  not 
complain  of  his  endeavouring  to  establish  a 
right  to  himself;  but  she  does  complain  of  his 
forming  a  plea  on  dishonourable  and  unjust 
opinions  of  bis  late  noble  relation  and  generous 
benefactor,  to  the  prejudice  and  discredit  of 
bis  much-afflicted  widow:  and  not  satisfied 
with  this  prosecution,  as  a  bidwark  for  his  suit 
in  Chancery,  he  cruelly  institatetl  a  criminal 
prosecution,  in  hopes,  by  a  conviction  in  a  cri- 
tnioal  cause,  to  establish  a  civil  claim ;  a  pro- 


ceeding discouiitetMUiced  by  tba  opioioa  of  the 
Ute  lora  Northington. 

My  lords,  I  have  heretofore  Ibibonie,  from 
the  great  love  and  aflTectioa  to  my  Ute  noble 
lord,  to  mention  what  were  the  real  motives 
that  induced  bis  grace  to  disinherit  hia  eldest 
nephew;  and  when  my  plea  and  answer  io 
Chancery  were  to  be  argiieil,  I  particularly  re- 

Suekte«l  of  the  coimsel  to  abstain  from  any  re- 
ections  upon  my  adversaries,  which  the  na- 
ture of  their  prosecutions  too  much  deserved  ; 
and  grieved  1  am  now,  that  1  must  no  longer 
conceal  them.  For  as  self- preser%  atiou  is  the 
first  law  of  natui  e,  and  as  I  am  more  and  more 
persecuted  in  my  fortune  and  my  fame,  and 
my  enemies  hand  alwut  pocket- evidence  to  in- 
jure me  in  every  company,  and  with  double 
tongues  they  sting  me  to  the  heart,  1  am  re- 
duced to  the  sad  necessity  of  saying,  that  the 
late  duke  of  Kingston  was  made  acquainted 
with  the  fatal  cruelty  with  which  Mr.  Bvelyn 
Meadows  treated  an  unfortunate  lady,  who  was 
as  amiable  as  she  was  virtuous  and  beautiful ; 
to  cover  which  ofieoce,  he  moat  ungratefully 
and  falsely  declared,  that  he  broke  hia  engage- 
ments wiih  her  for  fear  of  disobliging  the  dose, 
which  he  has  often  been  heard  to  say.  This, 
with  his  cruelty  to  his  sister  and  mother,  and 
an  attempt  to  quit  actual  service  in  the  late  war, 
highly  offended  the  duke ;  and  it  would  be  dii- 
ficult  for  him,  or  his  father,  to  boast  of  the 
least  friendly  intercourse  with  his  grace  for  up- 
wards of  eighteen  years. 

My  lords,  in  a  dangerous  state  of  health, 
when  my  life  was  despaired  of,  I  received  a 
letter  from  my  solicitor,  acquainting  me,  that  if 
1  did  not  return  to  England  to  put  in  an  an- 
swer to  the  bill  in  Chancery  within  twenty- 
one  days,  I  should  have  receivers  put  into  my 
estates ;  and  also,  that  if  in  contemnt  of  tlie 
indictment  I  did  not  return,  I  should  be  out- 
lawed. It  clearly  appeared  to  me,  my  lords, 
as  1  make  no  doubt  it  does  to  your  lordships, 
that  if  in  the  inclemency  of  the  weather  I  risked 
to  pass  the  Alps,  my  lire  would  probably  be  en- 
dangered, and  the  family  would  immediately 
enter  into  |>ossession  of  tbe  real  estates,  and  if 
female  fears  should  prevail,  that  1  shouki  be 
outlawed.  Thus  was  1  to  be  deprived  of  life 
and  fortune  under  colour  of  law.  And  that  I 
might  not  return  to  these  persecuting  sum- 
mouses,  by  some  undue  and  cruel  proMedinjn 
my  credit  was  stopped  by  my  banker  tor 
4,000/.  when  there  remained  an  open  account 
of  75,000/.  and  at  that  instant  upwarda  of 
6,000/.  was  io  his  hands,  my  revenues  being' 
constantly  paid  into  his  shop  to  my  credit. 
Thus  was  1  commanded  to  return  home  at  the 
manifest  risk  of  my  life,  and  at  the  aame  time 
every  art  iise<l  to  deprive  me  of  the  means  of 
returning  for  my  justification.  Conscious  of 
the  perfect  innocence  of  my  intention,  and  con- 
vinced that  the  laws  of  this  country  oouM  not 
be  so  inconsistent  as  to  authorize  an  act,  and 
then  defame  and  degrade  me  for  having  obeyed 
it,  I  left  Italy  at  the  hazard  of  my  life.  It  was 
not  for  property  I  retunicd»  but  to  prove  my 
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lelf  to  hmioortble  womao.  Oraot  ne,  mj 
lords,  but  your  good  opioioD,  tnd  tlieo  1  stand 
jastiflod  in  the  ionoeence  of  my  intention,  and 
yoo  can  deprive  me  of  nothing^  that  I  Talne, 
even  if  you  should  take  from  me  alt  my 
worMI  V  poaseasioni ;  for  I  hare  rested  on  that 
•eat  wnm  the  poor  blind  Bdisarius  is  said  to 
have  asked  ebaritv  of  every  passeng^,  after 
haringf  conqnered  the  Goths  and  Vandals, 
Africans  and  Persians ;  and  would  do  the  same 
without  murmuring,  if  yon  would  pronounce 
me,  what  I  hope  your  lordships  will  cheerfully 
subscribe  to — that  I  am  an  honourable  woman. 

My  lords,  your  late  brother,  the  truly  ho- 
nourable duke  of  Kingston,  whose  life  was 
adorned  by  every  rirtue  and  every  grace,  does 
not  his  most  renpeetable  character  plead  my 
eause  and  prove  mj  innocence  ? 

Mv  lonis,  the  evidence  of  the  fact  of  a  sup- 
poaeck  clandestine  marriage  with  Mr.  Hervey 
depends  entirely  upon  the  testimony  of  Ann 
Cradock. 

I  am  persuaded  TOur  lordships,  from  the 
manner  in  which  sne  gave  her  evidence,  al- 
ready entertain  great  suspicions  of  the  veracity 
of  her  testimony.  She  pretends  to  speak  to 
a  marriage  ceremony  being  performed,  at 
which  she  was  not  asked  to  be  present,  nor  can 
she  assign  any  reason  for  her  being  there.— 
She  relates  a  conduct  in  Mrs.  Ilaomer,  who 
she  pretends  was  present  at  the  ceremony,  in- 
consistent with  a  real  marriage.  She  acknow- 
ledges that  she  was  in  or  about  Lomlon  during 
the  jactitation  suit,  and  that  Mr.  Ilervey  ap- 
plied to  her  on  that  occasion ;  and  swears  that 
she  then  and  ever  had  a  perfect  remembrance 
of  the  marriage,  and  was  ready  to  have  proved 
it,  had  she  been  called  upon,  and  never  declar- 
ed to  any  person  that  she  had  not  a  perfect 
memory  of  the  marriage,  and  that  she  never 
was  desired  either  to  give  or  with- hold  her  evi- 
dence ;  and  from  Mr.  Hervey's  not  calling  on 
this  woman,  it  is  insinuated  he  abstained  from 
the  proof  by  collusion  with  me.  She  also 
•wears,  that  I  offeretl  to  make  her  an  allow- 
ance of  90  guineas  a-year,  provided  she  would 
reside  in  either  of  the  three  counties  she  has 
mentioned,  but  acknowledges  she  has  received 
BO  allowance  from  me.  Can  your  lordships  be- 
lieve, that  if  I  could  have  b«en  weak  enough 
to  have  instituted  the  suit,  with  a  coovicti.on  in 
my  own  mind  of  a  real  lawful  marriage  be- 
tween Mr.  Hervey  and  myself,  that  1  would 
notfat  any  expence,  have  taken  care  to  have 

imt  that  woman  out  of  the  way  P  But,  my 
orifs,  I  truitt  that  your  lordships  will  be  per- 
fectly satisfied,  that  great  part  of  the  evidence 
of  this  woman  is  made  for  the  purpose  of  the 
proeecution.  Though  she  has  denied  she  has 
any  expectation  from  the  event,  or  ever  de- 
clared so,  yet  it  will  be  proved  to  your  lord- 
ships, that  her<Qature  provision  (as  sne  has  de- 
chired)  depends  upon  it :  and  notwithstanding 
ahe  has  now  brought  herself  up  to  swear  that 
ahe  heard  the  ceremony  of  marriage  perform- 
ed, yet  It  will  be  proved  that  she  has  declared 
she  M  not  hear  it,  And  it*  will  be  fbrther 
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proved  to  jom  lordships,  that  Mr.  Hervey 
extremely  solicitous  to  have  established  a  legal 
marriage  with  me  for  the  porpose  mentioned 
by  Mr.  Hawkins,  and  that  this  woman  was  ac- 
tually applied  to,  and  declared  to  Mr.  Hervey's 
solicitor,  that  her  memory  was  impaired,  and 
that  she  had  not  any  recollection  ef  il,  which 
was  the  reason  why  she  was  not  called  as  a 
witness. 

My  Itirds,  if  she  is  thus  contradicted  in  then 
particulars,  and  appears  under  the  influence  of 
expectations  from  this  event  of  the  prosecotkNi, 
your  lordships  will  not  credit  her  evidenoef, 
that  the  complete  ceremony  of  marriage  was 
peribrmed,  or  any  other  particulars  which  rest 
upon  her  eridence. 

My  lords,  with  resipect  to  what  your  lord- 
ships hare  heard  from  the  witnesses,  of  mr 
desire  at  times  to  be  considered  as  the  wire 
of  Mr.  Hervey,  your  lordships  in  your  candoot 
will  naturally  account  for  tnat  circamstanee, 
after  the  unfortunate  connection  that  had  sob- 
sbted  between  us. 

My  lords,  I  call  God  Almighty,  the  searcher 
of  hearts,  to  witness  that  at  the  time  of  mw 
marriage  with  the  duke  of  Kingston,  I  ha  J, 
myself,  the  most  perfect  conriction  that  it  was 
lawful.  .  That  noble  duke,  to  whom  every  pas- 
sage of  my  life  had  been  disclosed,  and'whos^ 
auction  for  me,  as  well  as  regard  for  his  owm 
honour,  would  never  have  suffered  him  to  have 
married  me,  had  he  not  as  well  as  nnrself  re- 
ceived the  roost  solemn  assurances  from  Dr. 
Collier,  that  the  sentence,  which  had  been  pro- 
nounced iu  the  Ecclesiastical  Court,  was  ab- 
solutely final  and  conclusive,  and  that  I  was 
Perfectly  at  liberty  to  marry  any  other  person, 
f  therefore  I  have  ofTendeil  against  the  letter 
of  the  act,  I  have  so  offended  without  criminal 
intention.  Where  such  intention  does  not  exist, 
your  lordships'  justice  add  humanity  will  tell 
you  there  can  be  no  crime ;  and  yonr  lordships, 
looking  on  my  distressed  situation  with  an  in- 
dulgent eye,  will  pity  me  as  an  nnfortuoata 
woman,  deceived  and  misled  by  erroneous  no- 
tions of  law,  of  the  fwopriety  of  which  it  wai 
impossible  for  me  to  judge. 

My  hH^s,  before  I  take  my  leave,  permit  me 
to  express  my  warm  and  grateful  sense  of  the 
candour  and  indulgence  of  your  lordships,  which 
have  given  me  the  firmest  confidence  that  I 
shall  not  be  deemed  criminal  by  your  lordships 
for  an  act,  in  which  I  bad  not  tlie  least  suspicion 
that  there  was  any  thiu^  illegal  or  immoral. 

My  lords,  I  have  lost,  or  mislaid,  a  paper^ 
where  I  had  pot  together  my  ideas  to  pre- 
seht  to  your  lordships.  The  purport  was  to 
tell  your  lordships,  that  my  advocate  Dr.  Col- 
lier, who  instituted  this  suit  of  jactiution,  is 
now  in  a  dangerous  state  of  health.  He 
has  had  two  physicians  to  attend  him,  by  my 
order,  yestenlay,  to  insist  and  order  his  at- 
tendance to  acquaint  yonr  lordships,  that  I 
acted  entirely  under  his  directions ;  that  it  was^ 
by  his  advice  I  married  his  grace  the  duke  oi 
Kingston,  assuring  me  that  it  was  lawful ;  tha^ 
he  had  the  honour  of  gping  to  bis  grace  the 
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vcbbiiliop  of  Caulerbary  ta  obUin  a  lieeBM, 
•nd  to  ex(ilun  FTciy  |i»rt  thai  rvgardnl  the 
cauH;  lliUbii  ffraue  WM  (o  just,  M  pMua,  and 
.M>  vockI  bb  lo  take  time  to  cnMider  wbellier  he 
would  grant  ui  a  ipecitl  licence  for  ibe  mar- 
riage.  AftermatureconsideratlaDanJ  contulla- 
lina  with  great  and  honourable  penooa  in  tbe 
Jaw,  be  rcturoed  the  liceoce  lo  Dr.  CuUier, 
«illi  full'iiermiuiun  for  our  mamige.  Ur. 
Collier  vai  prcMntai  the  marriage;  Dr.  Col- 
lier iignedthe  regiiter  of  i>i.  Gaorge'i  cburcl). 
Hr.  La  Roche  baa  frequratly  aiteoded  thp 
'duke  of  Kiagatoo  to  Dr.  Collitr,  wher«  lie 
lieard  bim  tooiull  tbe  doctor  if  Ibe  Diarriai^e  >  lordaliipt, 
would  be  lawfal,  be  aaiJ  it  would,  and  aerer 
could  be  coDlroTerlcJ. 

-Under  Iheae  circumttaneea,  I  withed  to 
bring  my  adfocate  forth  lo  protect  me.  He, 
IDjrTordi,  ia  williog  to  make  ao  affidaril,  lo  be 
■zamined  by  tb«  eaemy'i  couomI,  lo  lubmit  to 
T  thing'  ibet  your  lordahipa  can  cooimaDd, 
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tfiis 

ia  not  the  placa  ibr  y««r  lorMJpt  to  nto- inU 
a  cooaideratiMi  of  iL  With  nfari  to  tbo  oom 
itaelf,  which  the  noWe  priwoy  baa  nwda  far 
one  of  her  moat  naleiial  wilaaMW,  it  ia  hb- 
doubiedly  aiicb  aa  would  tmieb  joor  lordahipo 
with  a  proper  degree  of  eompaaww,  aa  ftr  u 
llie  juuice  of  the  C««Tt  can  go,  and  yo«r 
fMlingi  are  able  toiodulticei  bcyoad  Ibatit  is 
ifflpoaiible,  let  your  lonUbipa'  daairo  be  what  it 
may  :  for  you  tu  Iranafttaa  the  law  of  tfao  land, 
or  10  go  beyond  the  rule*  prenribed  by  tiMao 
lawa,  ii  impomUc.  A  wiImmm  iDBrm  Ibat 
lie  ii  totally   incapable  of  allendai 
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lamrnt  llw  want  of  it:  juatioe  cuont  be  ao 
perfect  and  complete  wjihoot  tbe  eaaminitioa 
of  a  neceaaary  and  malerial  wilncM,  na  if  joa 
had  it.  But  if  a  greater  eril  Ifaao  that  abouid 
happeu  (and  it  haa  freaaeDtly  happeocd  u  tb« 
coune  of'cauiea),  wbicb  ia  death  dadf,  which 
abuii  up  the  mouth  io         ~ 
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willing  t(>  jurtify  bia  conduct;   but  he  haa  had    iliii  ihould  arreat  tbe  witneaa  before  be  couM 
the  miiforlUDt:,  my  lordi,  erer  aince  the  latter  I  be  protluced,  bii  erideneo  ia  loal  for  eter.     If 


cod  of  Auguit,  or  tbe  firat  week  in  September, 
I  do  not  well  icmember  which,  nerer  lo  haje 
been  in  bed.     I  apprehended,  from  aeeing  him 

-.1 ,_    ,  "--'^-J  Ig^ice.ih 

t  mj  phy- 
Muuia,  wuu  uaie  been  with  him,  can  give  l 
belter  account,  if  you  will  permit  them,  of  the 

atale  of  bia  health,  that ' — *-'■'• • 

imagine 

to  produce  him.  If  it  la  not  w  avail  me  m  law, 
1  uk  DO  favoar:  but  I  petition  your  lordobip^, 
•nd  would  upon  my  koeea,  that  you  will  bear 
the  eridenee  that  be  will  give  lo  the  juitiflca' 
lion  of  my  bononr,  though  it  doea  not  avail  me 


ihonlil  by  hii  infinnily  betotallf 
unable  to  attend  wbilat  Ibii  eauae  lule,  I  am 
entry  to  aa^  jour  lordabipa  mnat  go  oa  with- 
onl  biro;  it  la  impoaaiUa  lo  wail  nolil  that 
wilneaa  can  be  produced.  While  the  catiao 
laata  (and  yoor  lordabipa  will  precipitate  no- 
thing  in  the  courae  or  juaticc)  if  be  can  ho 
accommodation 


bia  health,  that  your  lordtbina  may  not ,  brought,  yon  will  malie  erery 
that  he  keepa  back,  or  that  I  am  afraid  i  to  receive  bim,  you  will  lake 

""' '  your  power  to  make  the  attendance  aafe  aod 

coiivenient  for  him,  yon  will  rcceire  bim  in 
any  part  of  the  cauae,  even  at  ibe  laat  moment 
I  before  it  ia  concluded.  So  hryour  lordabipa 
may  go ;  beyond  that,  I  doubt,  you  cannot. 
I  Bat,  my  lorda,  1  have  now  been  apoikiog  with- 
My  lorda,  I  do  requeat  that  Dr.  Collier  may  out  a  quealion,  without  a  motion,  wiibMit  aov 
,  .«_;_^  ;_  .u.  ..^^_.  BMoner,  and  by  ,  ihing  demanded  of  your  lordahipa  by  tbe  pn- 


b«  examined  in  tl 

•rer^  enemy  thai  I  have  in  Ibe  world.  My 
phyHoiaoa  aaw  him  laat  uigfal;  and  Ibey  can, 
previouo  to  bia  examination,  inform  your  lord- 
abipa in  what  ataio  they  apitreboMl  him  to  be. 

lAid  Xowntawrti.  AfUrwfaat  I  bavejual 
heard  from  tbe  priaonei  M  tbo  bar,  il  b  impao- 
aible  not  lo  feel  equally  with  tbe  raat  of  your 
lordahipa ;  and,  my  torda,  what  eamo  ImI  from 
Ibe  priaoner  at  tbo  bar  1  owa  aUikea  me  with 

tbe  noceaaity  of  permtai 

miU  be  done,  to  hare  C 
r  Lord  CoauJM.  I  am  really,  my  Ionia,  al 
oome  ioaa  to  know,  upon  what  gronod  it  ia  yonr 
lordahipa  aland  at  thia  moment  with  reapeet  to 
the  evidence  of  Dr.  Collier.  J  do  not  under- 
■tand  yet,  tbat  Dr.  Collier  U  caUed  by  Ibe 
priioner  or  by  her  counad.  1  do  not  ytt  un- 
oeratand,  that  in  eooMdeiation  of  the  infirm 
■tale  of  hia  heakb,  thepriaoneror  her  eowwel 
do  require  from  your  lordahipa  any  apecifle 
farlicnlar  mode  of  examinatioo,  by  which 
your  lordahipa  might  he  upriaed  of  lb«  tub- 
Mance  of  hia  erideoce.  I  nndoatand  neither 
of  ibcBo  thioga  lo  bo  moved  to  your  lordabipa : 
if  they  were,  mUler  of  debate  on  dtber  one  or 
the  other  might  probably  triae ;  asd  Uuo  Ihk 


aoner  or  by  her  counael. 

Lord  JtuTMflroriA.  1  would  beg  leave  to  put 
il  to  thoie  noUe  lonla  who  ait  apon  the  bencli, 
whether  there  ever  wa*  an  inataoce  iu  a  crimi- 
nal cauao  of  a  witnaaa  beiag  examined  otherwiao 
than  in  open  court? 

Loid  Cawdn.  Tbe  noble  lord  ia  pleaaed  lo 
pnt  a  qoeation  paiticnlaiiy  pointed  to  anch  of 
yow  lordabipa  as  bavo  been  educated  m  tbe 
proftmion  «f  tbe  law,  to  know,  '  whelber 
■oy  inatance  can  be  ^oduced  when  a  wit- 
neaa,  not  allendiog  at  your  bar  to  be  exa- 
mined sied  wee,  baa  beco  permitted  by  com- 
miaainn,  by  delegation,  or  any  other  maontr 
whaUver,  lo  giro  hia  evidence  ont  of  court, 
ao  tbat  that  evidcnoe  ao  given  ant  of  oenit, 
might  bo  reported  into  tbe  court,  and  riaod  na 
evidence  on  tbe  trial  f  1  preiume  that  ia  Um 
print,  in  which  Ibe  noble  lord  desirea  to  know 
if  an^  precedent  can  be  produced.  When  that 
aaked,  and  tbo  answer  ia  to  be  « 


mBefatbeoMdealy  oftbeanawererulo  be  af- 
feeled,  if  be  girca  a  full,  a  poatite,  and  a  round 
acgadre  to  tbat  qoeation.  I  therefore  htg  to 
be  uadefatood  as  oooflung  the  antwer  lo  my 
own  kamrMge.    ffilhn  Uw  vmnc  of  oy 
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own  prtctioeand  experience,  I  never  dkl  know  | 
of  inch  an  instance ;  I  nerer  htTe  to  the  best 
of  my  memory  read  of  such  an  instance  \  I 
neter  heard  oi^  such  «i  instance :  I  tpesk  in 
the  presence  of  those  who  are  better  Tersed  jn 
this  Kind  of  lioowledffe  than  myself;  I  speak 
before  the  law  of  the  land,  which  is  now  upon 
yourlordships  wool-sscks.  My  lords,  if  any 
such  case  occurs  to  them,  it  will  be  easy  Ibr 
your  lordships  to  apply  to  them ;  I  know  of  no 
such  ;  and  1  miffht  add  briefly  one  word  on  the 
subject,  I  hope  I  shall  ncTer  see  such  an' in- 
stance so  long  as  I  lire  in  this  world.  What, 
my  lords !  to  give  op,  and  to  part  with,  that  oO* 
ble  privilege  in  the  mode  of  open  trial,  of  eza* 
roinations  of  witnesses  vM  voce  at  your  bar, 
with  a  cross  examinatwn  to  confront  them  in 
the  eye  of  the  worid,  and  to  transfer  that  to  a 
private  chamber  on  a  few  written  interrogate* 
ries !  1  go  too  far  in  arguing  the  point :  I 
never  knew  an  instance.  1  am  in  the  judg- 
ment of  the  House,  and  of  the  learned  judges 
that  hear  me ;  if  there  ever  was  an  instance, 
let  it  be  produced,  and  in  God's  name  let  jus- 
tice be  (fone. 

The  Lords  then  proceeded  to  bear  the  wit- 
nesses. 

X.  H.  S,  Mr.  Wallace,  you  may  proceed  to 
call  your  witnesses. 

Mr.  Wallace.  The  first  witness^  1  would  call 
is  Mr.  Berkley. 

Mr.  Berkhjf  sworn. 

Mr.  Berkley,  My  lords,  what  knowledge  1 
had  of  this  business  arose  from  my  being  at- 
torney to  lord  Bristol ;  and  I  must  leave  it  to 
your  k>rdships,  whether  i  ought  to  be  exa- 
mined as  being  attorney  for  lord  Bristol,  coo- 
sistent  with  honour  to  myself  and  the  duty  1 
owe  to  him. 

Mr.  Wallace,  I  know  the  delicacy  of  the  si- 
tuation of  an  attorney  :  I  merely  call  Mr. 
Berkley  to  what  passed  between  him  and  Mrs. 
Cradock,  being  sent  to  get  her  to  attend  and 
prove  the  marriage. 

Lord  Mansfield.  With  regard  to  the  de- 
murrer put  in  by  Mr.  Berkley  to  the  question 
that  is  asked  him,  when  they  make  him  a  wit- 
DCM,  they  subject  him  to  cross-  examinations ; 
but  the  point  is,  whether  he,  as  being  concerned 
as  solicitor  for  my  lord  Bristol,  can  demur  to 
the  qnestion  pot  to  him  to  know,  what  this 
woman  said  when  he  went  to  desire  her  to 
come  to  give  evidence  ?  And  as  to  that,  there 
seems  to  be  no  colour  to  the  demurrer ;  for  the 
protection  of  attorneys  is  as  to  what  is  revealed 
to  them  by  their  cbent,  in  order  to  take  their 
advice  or  instruction  with  regard  to  their  de- 
fence. This  is  no  secret  of  iSe  client,  but  is  to 
a  collateral  fact,  what  a  party  said  to  him  upon 
snob  an  application ;  and  it  has  been  often  de- 
termined, that  as  to  fact  an  attorney  or  counsel 
has  no  privilege  to  with-hold  his  evidence,  if 
these  is  a  doubt :  even  if  he  swears  to  an  answer 
in  Cbaneery  be  cannot  protect  himself  from 
fwcarinf,  whetlMr  Ant  is  his  elienl*!  hand  or 


not,  or  to- bis  having  swem  it,  or  the  execntioa 
of  a  deed :  it  does  not  come  within  the  objec- 
tion to  an  attorney  revealing  the  sebreta  of^his 
client.  I  suppose  it  is  only  mentioned  to  year' 
lordships  for  a  justification.  If  none  of  your 
lordships  are  of  a  difllerent  opinion,  it  will  aavn 
time,  and  the  witness  will  undefstawl  il  to  b« 
the  opinion  of  all  year  lordships. 

Examined  by  Mr.  Wallace.  . 

I  beg  to  know,  whether  you  ever  made  any 
application  to  Mrs.  Cradock  relative  to  her 
being  a  witness  to  the  marriage  P— >I  did. 

At  what  time? — It  was  alter  my  k»rd  BHs« 
tol  was  served  with  a  citation  to  Doclocf 
Commons. 

For  what  pnrpose  did  yon  apply  to  her  P^** 
To  know,  what  she  knew  relative  to  the  mar- 
riage betweoi  hird  Bristol  and  Miss  Chudleigh. 

What  answer  did  Mrs.'  Cradock  give  ta 
that?-'-My  lord  Bristol  was  present.  She  said 
she  was  very  old,  very  infirm,' and  the  transac- 
tion happened  many  years  ago,  and  she  could' 
noVst  that' distance  of  time  renumber  any* 
thing  of  the  matter :  upon  which  iny  bird  Bris- 
tol seemed  vastly  surprized,  and  said,  How  can' 
you  say  so  ?  or  to  that  effifct  '  - 

Did  she -persist  in  not  remembering  tfOy 
thing  of  the  transaction  ?— She  did,  and  said 
she  remembered  nolhiog  of  the  matter ;  and 
that  was  the  only  time  I  ever  saw  her. 

Mr.  Wallace,  My  lords,  1  shaU  ask  Mc 
Berkley  no  more  questions. 

By  Mr.  Aliomiy  QeneraL 

Were  you  sent  to  her  as  a  person  that  was 
present  at  the  marriage  ?— I  was  employed  in 
order  to  collect  evidence  from  difierent  people* 
whom  my  lord  Bristol  directed  me  to  go  to,  and 
other  people,  with  respect  to  the  marriage,  as 
bit  lordship  wanted  to  have  a  divorce;  and  in 
that  way  1  saw  Mrs.  Cradock. 

Did  lord  Bristol  explain  bis  want  of  a  divorce 
at  the  time  he  sent  you.  to  the  witness  f — The 
direction  1  had  from  my  lord  was  in  May  17  6& 

Was  it  at  that  time  that  m  v  tofd  Bristol  tohl 
you  he  wanted  a  divorce  ? — It  was.  - 

What  you  have  said  wa^  after  the  cttatton  ? 
— When  1  saw  the  witness,  as. well  aa  I  re- 
member, it  was  after  the  citation. 

Did  lord  Bristol  describe  the  witness  to  yoa 
as  present  at  the  marriage  ? — He  did.  My 
lord  said,  that  she  could  prove  the  marriage.   ; 

When  lord  Bristol  expressed  himself  sur- 
priced  at  that  disappointment,  did  he  then  ex- 
press to  you,  that  she  was  one  of  those  present 
at  the  marriage  P — 1  do  not  know  that  my  lord 
did. 

Was  she  never  represented  to  yon  as  a  per- 
son ptesent  at  the'  marriage  P*-^I  imderstood, 
as  she  was  represented  to  me,  thst  she  was  pro- 
sent  at  the  marriage.* 

Was  her  husband,  Mr.  Cradock,  ever  repre- 
sented ar  being  present  at  that  marriage  P-^ 

•  See  Peake'a  Law  of  Evidencoi  chap.  S^ 
a.4|f.l88. 


015] 


16  GEORGE  III.  Trial  of  the  DuAea  ofKingOon, 


Caiti 


Mr.  Crulock  bai  oiVen  toU  iim»  that  he  wai 
not. 

The  quettioo  that  I  mean  to  pot  upoa  that  ii, 
why  was  the  hatband  called  who  waa  not  |»re- 
MDt  at  the  marriage,  and  the  wife  not  called 
who  «raa  repreaentcd  to  be  present  at  the  mar- . 
riage  f — I  know  nothing  or  that ;  it  went  out 
•f  my  hands  afterwards  to  Doctors  Commons. 

Did  you  decline  that  part  of  the  business  in 
res|»eci  to  Doctor  Commons  f — I  apprehend, 
I*could  net  act  there. 

-.  Bf  r,  WQilact.  Are  you  an  attorney  or  a 
proctor  ? — Berkley,  An  attorney,  not  a  proctor. 

[Ordered  to  withdraw.] 

*  Mr.  Matiifield.  My  lords,  we  are  now  going 
to  call  Mrs.  Ann  Pritchard  to  contradict  part  of 
the  evidence  of  Aon  Cradock.  We  beg  the 
Clerk  may  read  the  part  allnded  to. 

The  Clerk  of  the  parliament  was  ordered  to 
readthat  part  of  the  evidence;  but  not  having 
taken  it  down,  Mr.  Guruey  was  ordered  io  fMro- 
dnce  hb  notes.  When  they  were  produced, 
the  part  alluded  to  could  not  be  found  ;  and 

Mr.  Mansfield  addressed  himself  to  the  Lords 
thus :  This  witness,  Ann  Pritchard,  is  called  to 
I  contradict  Mrs.  Cradock.  In  the  first  place, 
to  prove  that  she  has  told  this  Mrs.  Pritchard, 
that  she  had  some  expectations  of  advantage 
from  this  prosecution  ;  and  likewise,  that  she 
did  tell  this  witness,  that  she  did  not  hear  any 
part  of  the  ceremony  read  at  the  time  when  she 
■aid  the  lady  at  the  bar  and  lord  Bristol  were 
marri^,  though  she  has  repeatedly  told  your 
lordships  that  she  had  no  view  of  advantage 
from  this  cause,  and  that  she  had  heard  the 
whole  of  the  ceremony  read. 

Ann  Pritchard  sworn. 
Examined  by  Mr.  Mansfield. 

Do  yon  know  Mrs.  Cradock  ?— Yes. 

Have  you  ever  bad  any  conversation  with 
Mrs.  Crsidock  concerning  the  readmg  the  mar- 
riaffe  ceremony  between  the  lady  at  the  bar  and 
lord  Bristol  ?— No,  I  never  had. 

Did  you  ever  hear  Mrs.  Cradock  say  any 
thing  concerning  that  ceremony,  or  her  having 
heard  it,  or  not  heard  it  P— Never,  before  she 
was  examined. 

What  do  yon  mean,  before  she  waa  exa- 
mined f — Before  a  maater  in  Chancery. 

When  was  that  P — I  cannot  particularly  aay 
the  time;  it  waa  about  a  month  after  I  was 
examined,  to  the  beat  of  my  knowlei^. 

When  vrere  you  examined  P — I  cannot  parti- 
cularly say  the  time  when  ahe  waa  examined. 

Can  you  recollect  how  many  montba  ago  ? 
— I  cannot  indeed ;  it  might  be  a  year  and  a 
half  ago. 

What  did  Mrs.  Cradock  sav  to  yon  in  that 
conversation,  which  she  had  with  you,  about  her 
having  heard  or  not  having  heard  the  marriage 
ceremony  ? — She  related  her  examination  be- 
Ibre  the  master  in  Chanoerv  concerning  her 
fnm*s  marriage. 

In  that  convcraation,  did  Mrs.  Cradock  iajr 
whether  ihe  had  or  had  not  hetid  thewniagc 


I  ceremony  read  P-^I  aafcr  heard  her  idnlc  anr 
thing  concerning  the  marriage  cerewMNiy.  i 
qnd«rsland  the  onastion  now  »■  I  did  Mt  before. 
She  told  me,  she  did  not  hear  tht  ■witiafc 
oeraasony. 

L.H.S.  Letthehwt^picatwtthanskedofcr 
again. 

Whether  Mrs.  Cradock  did  or  did  nat  aay  t» 
von,  Mrs.  Pritchard,  that  ahe  did  or  did  not 
bear  the  marriage  ceremony  read? — She  told 
me,  she  did  not  hear  the  marriage  ceremony 
read. 

Had  yon  any  conversation  with  Mra.  Cm- 
dock  about  any  advantage  which  she  expected 
from  this  prosecution  ?«— i  had. 

What  did  Mrs.  Cradock  aay  to  yon  in  that 
conversation  P^She  told  me  me  waa  to  be  pro* 
vided  for,  but  in  what  manner  she  eonid  not 
say,  till  after  the  affair  waa  over,  loot  it  ahooU 
be  deemed  bribery. 

Did  you  bear  any  thing  more  aaid  by  Mrs. 
Cradock  relating  to  that  subject  ?-«Not  at  that 
time,  but  at  another  time  I  have. 

What  did  yon  hear  from  her  at  the  other 
time  ? — I  gave  her  ao  invitation  to  eoose  to  aee 
me.  She  told  me,  it  would  not  anit  her  until 
this  sffair  was  over ;  and  then  if  she  should 
get  a  (j;ood  fortune,  she  might  come  and  live 
with  me. 

Did  you  hear  from  Mrs.  Cradock  any  thing 
said  of  any  particular  provision  to  be  made  for 
her,  or  any  place  to  be  gotP — Her  brother  ap- 
plied to  uiy  husband  at  the  Custom-house,  de- 
siring him  io  case  he  heard  of  a  vacancy  to  let 
him  know. 

Att,  Gen.  This  is  not  evidence  in  the  ques- 
tion now  proposed.  I  know  nothing  of  what 
will  be  brought ;  but  this  is  not  evidence. 

Mr.  Man^eld.  Nothing  that  passes,  luless 
it  comes  home  to  Mrs.  Cradock,  will  be  evi- 
dence, to  be  sure.  The  witness  most  relate  it 
in  her  own  manner. 

Ait.  Gen.  1  object  to  the  witness  relating 
either  in  her  own  or  in  any  other  manner  what- 
ever, a  conversation  to  which  Mrs.  Cradock  is 
not  a  party. 

Mr.  Mansfield.  It  is  under  an  apprehension 
that  it  will  come  to  BIrs.  Cradock,  or  it  woohl 
not  be  asked. 

Did  you  tell  to  Mrs.  Cradock  what  yoa 
heard  from  her  husband  P — I  toM  her  myself, 
that  her  brother  had  been  at  the  Custom- liooae 
to  desire  my  husband,  when  there  waa  a  Ta- 
eancy  in  the  house,  to  let  him  know  of  it,  as 
Mr.  Meadowa  had  pramiaed  to  get  hiaa  a 
place. 

What  did  Mrs.  Cradock  aay  to  yoo  npoii 
your  tellinr  her  thiaP— -Slie  had  never  heard 
any  thing  uout  it. 

Did  Mrs.  Cradoek  say  any  thing  more  to 
yoa  about  this  place  P — Her  answer  was,  it 
was  mere  than  she  knew,  but  that  it  woidd  be 
equally  the  same. 

WluU  was  meant  by  betDgaqoally  theaame  P 
-49he  thought  her  brother  waa  to  pnwide  for 
her  cut  rf i^  or  at  laaatt»aliwr  haraaMathmgi. 
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fir  ^ga»}f. 
By  Hr.  Altonuy  General. 


■  How  Umg  bne  yoa  been  sc^atiiiled  with 
Hr*.  Cndock  ? — Five  jreua. 
i  How  lODg  wilb  the  priMner  F— From  the 
SoriorFebnary  kut. 

I  wiik  toknoir  wb«th*r  4t)y  body  was  pT«- 
•Mt  at  any  of  ih«  caoTeraatioiu  which  you  had 
with  Hn.  CradM^,  but  yoaraeirr— No. 

1  with  you  would  lelf  wbera  they  wereF — 
Once  at  my  ««n  bouta  M  Hile-cad. 
.  At  what  tima  waa  that  convenalioii  held  m 
your  house  at  Mile-and  7 — It  wa*  oa  a  Sunday, 
Mt  I  oaDDOt  partiealarly  tell  tha  mauth. 

How  loDf;  ago  waa  ihat  Suadayr — It  wu  a 
Tcry  hula  time  after  ibe  had  been  lu^Mmaed. 

Do  you  hoow  if  it  waaa  week,  or  more  tiuie, 
or  leas,  after  aba  had  been  aubpaaaed  ? — It 
might  be  more  than  a  week,  1  cannot  Icll  par- 
ticularly. 

>  What  reaaen  hare  yon  to  know,  that  it  wai 
^thin  aome  ihort  time  after  the  had  been  lob- 
p«enaed  F — Ai  we  were  Tery  iolimate  aequain- 
tanees,  she  came  to  dine  with  me.  She  told 
■le,  ahe  longed  lo  tell  me  what  had  bappeued 
•ince  ihe  lait  lime  abe  aaw  me. 
'  But  how  long  waathatlaai  timeaheaaw  you 
beforethat  laat  time  that  abe  came  to  yon  agaiaf 
—I  cannot  particularly  aay. 
-.  A»  near  a«  you  can  go ;  wai  it  a  fbrtntght  F 
A-It  might  be  a  qiMrter  of  a  year. 

Hate  you  any  meaoi  of  recollectiag  within 
■  week  or  afortnight  of  tbeiime'of  her  haviog 
been  eramioed  upon  tbeeubpceoa? — I  canunt 
poBMlily  recollect,  aa  not  expecting  crer  to  be 
calle'l  upon. 

Dora    yooT  intimacy  continue    wilb  Mn. 
Cradockf — It  alwayi  did,  antil  she  haa  been 
eoofioail  at  Hr.  Beau  water**. 
'    Dili  yon  ever  mention  thii  o 
Mrs.  Cradock,  fiace  Ihe  time  it 
Ni>,  iierer. 

IVitl  you  giro  an  acconnl  to  tbrir  lordship* 
of  the  wbole  confcrtation  which  Hra.  Cradock 
held  upoD  tlie  tubjecl  of  that  marriage ;  whe- 
ther she  told  yuii  the  wbole  story  of  the  mar- 
litgei — She  told  me  a  great  dral  of  it :  I  do 
Dot  know  Ihe  particulara. 

it  is  imporUDl,  that  you  should  recollect  aa 
many  particulars  as  yoa  can,  that  Mra.  Cra- 
dock told  you  of  that  marriage.  What  parti- 
cutar*  did  Mr*.  Cradock  tell  yon  of  that  mar- 
riage F — She  told  me  that  ibe  had  been  exa- 
mined by  a  maaier  in  Chancery,  who  asked  ber 
if  she  knew  of  the  marriage  between  Auguatna 
John  Herrey  and  Hi**  Cbudlcigb  F  They 
■*ked  her  if  she  wa*  in  the  cborob  F  8b«  nn- 
iwcred,  she  was.  They  asked  her  who  waa 
in  the  ehorchF  Sbe  told  ihem,  hersetf,  Hr. 
Merrill  and  Mie.  Hannler.  They  aaked  her, 
ifabobesid  thecteemonyF  ShetoU  him,  riie 
did  not.  That  waa  all  the  particulara  1  heard 
ber  relate. 

Had  not  yon  tha  cnrioaily  yeoneirta  enquire 
after  aome  more  particulara  F-^1  had  dm. 
.   Did  abe  erer  tell  joa  at  what  tiiBe  of  nirtt 
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Waa  any  body  prearat  at  tba  eoBTenatkn 
about  the  reward  Ihat  the  witoea*  ezpwtcd  t 
—No. 

At  what  time  waa  that  eooTeraatioD  bad  t— 
It  waa  after  dinner,  it  night  be  ai  two  t'doek 
on  the  Sunday  ;  it  was  nimmer-time  I  know, 
but  I  cannot  parlieularly  tay  the  month. 

Waa  it  the  aame  Sunday  that  the  ronner 
GOUTersalion  [taiaed  F— No, 

Whether,  when  the  witneaa  propoaed,  on  her 
haring  a  fp«ai  fortune  coming  is  her,  that 
she  should  lire  with  Mrs.  Cradock,  or  HriL 
Cradock  lire  with  faerf— Mra.  Cradodi  livn 
with  me. 

What  areyonr — In  a  reijcreditableMtna- 
tion,  and  a  pretty  fortune.    I  lire  at  Mile-end. 

Do  you  carry  on  any  bnnacM  at  Uile-end  F 

Are  you  married  ?— Yei. 

Hu  your  husband  any  huainesa?— Tea;  ■ 
place  in  iho  CDstom-beote. 

Lord  Gronenor.  What  do  jou  mean  by  Mrs. 

Ciadocfc'a  being  confined  at  tit,  Beauwater^  T 

—Ann  Prilekard,    1  went  lo  enquire  for  hat 

I  waa  not  permitted  lo  aee  her. 

By  Lord  DenKgk. 

I  beg  to  know  upon  what  aoeeunt  yon  aaw 
the  priaoner  in  February  laatF— By  an  inrila- 
tion  to  her  bouie-keeper. 

Did  yoD  see  the  priaoner  benelf  at  that 
lime  F~I  did. 

What  patsed  between  you  and  Ihe  prieoner  t 
— I  cannot  pacticulatly  relate  it ;  nolhini;  ma- 
terial. ' 

Did  nothing  pan  rdalive  to  tbia  trial?— 
Nothing, 

Did  nothing  paa*  relatire  to  the  conrem- 
liona  between  yoa  and  Hra.  Cradock  t — 1  do 
not  recollect  there  wa*. 

Lord  Weymautk.  1  ihiok  tba  witneaa  baa 
•aid,  that  Hr*.  Cradock  told  her  that  she  did 
not  hear  the  ceremony  read,  anri  Hra.  Cradock 
ha*  likewise  told  yogr  lordships,  ibatahewan 
present  when  the  ceremony  wa*  rend:  l^onM 
be  glad  to  a*k  whether  Hra.  Cradock  gare  any 
reastm  for  not  haTing  heard  the  ceremony  r 
whether,  that  abe  waa  at  a  didanca  in  the 
church,  or  Ibe  clergyman  did  not  tpeafc  load 
cuongbF — Ann  Pritchard,  She  wni  at  to* 
great  a  diatance  in  the  church. 

Dnke  of  Richmond.  Did  Mr*.  Cradock  tell 
you,  that  she  had  in  her  examination  befom 
the  maater  in  Chancery  said,  that  abe  did  not 
hear  the  ceremony  readF— .^nm  Frilchori. 
She  bdd  me,  the  did. 

A  Lord.    The  counael  may  produce  that 


Lord  Camden.  I  hare  been  aiking  the  lama 
queatioD,  conceiring  it  woold  gire  light  to  your 
lordahips,  if  it  could  be  produced,  1  find  that 
it  i*  an  examination  dt  bene  ate,  Publicaiioa 
is  not  made,  and  the  examioationa  are  aealed 
np.      [Tba  witoea*  waa  ordered  to  withdraw.} 

Hr.  Wallace,  My  lordi,  I  (hall  call  wit- 
■HHti  wm  to  pn*e  Ibe  oonmltatioii  of  Dr 


Were  yoo  praeot  at  the  mum^^ikt  hdj 
at  the  bar  aod  the  duke  of  Kinffiloa  r— 1  was. 

Wat  Dr.  Collier  praaeot  wto  at  tbo  mm* 
riaffe  ? — He  waa. 

Do  you  koow,  tbal  Dr.  Collier  was  eonsohed 
by  the  lady  at  the  bar  and  tba  Mn  of  Kiog^* 
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Collier ;  and  I  aliall  follow  that,  my  kirdi,  with 
a  proo^*  of  what  advice  he  gave  to  the  noble 
lady  at  the  bar  and  the  duke  of  Kiofii^ton  in  the 
preience  of  a  witneas  i  hare  to  produce.  M^ 
iorda,  we  have  aeot,  but  find  there  ii  no  possi- 
bility of  bringinif  Dr.  Collier,  or  he  sliould  ^ 

kav^  been    here.— We    will   now    call    Dr,  ston,    while  the  suit  waa   depeodino^  in  tn« 

Warren.  8piritual  Court? — I  do  know,  that  1  baTs  frO' 

Dr.  Warren  sworn.  quently  walked  with  bis  gnce  the  4ahm  of 

«v    Ttr  f  f          T    •  u  rk    w     ^   ....  .1 1  •  Kinnton  to  Doetoi^  Commons  in  a  oMminff  t» 

Mr.  WuUace.    I  wwh  Dr.  W.rreD  would  m-  j^  ^^^^        ^  h„.         .too  with  tb.  dod^ 

fem  vourlordibipi.  wbetherhe  hu  lately  aeeii  ;„  ^^  ,„^   ^  ^,  ^^  „^,,^  ^  „ 

Dr.  Collier.  Collier 

Dr.  TFflrren.  1  Tiyiled  Dr.  Collier  yerterday.  Hm'  Ihii    beppeiied    freqoaadT  f—UuT 

dbout  eight  o'clock  id  the  aiWnuK^,  and  found  Uj^I^             wproKu    imiowujr      mmmmj 

Um  rery  Ul  under  a  »arirty  of  complaiDts.  par-  ^;                             ^^  j^  ^^^^    ^ 

SJ^'^I^  '  ?k'*".»"'?J*  ^l"  w"  ^«!m.  '•»•  «''•«'•  of  King^mVDd  the  tody  at  the  bar, 

*"i',  A^  Z^!^l           '^      1      .  -i!l?^.„  •«•'  *»••»  aeoteSoThad  been  giVeo  In  that 

!r"*"'*J5!l'*".Sr  J^..te  .!:^Z  «•»«?-!  wa.  ae^eral  timea  atV  Collier'» 

It  appeared  to  me  that  becoold  not  renture  out  ^^^^  ,f^  .^e  auit  bad  been  determined. 

wiAout  great  baxard.  Were  you  pieaent  when  Dr.  Collier  gave  to 

^^S'S^'*^ei^nuS^^n^7. 2:.'t4'5EraSr!i^n£'*jjlls; 

condition  ;„ch.  that  be  could  not  ^r  out  with-  te'^ff^^.h  t'S^r?:??:^:.^^??.^ 

ont  danger?-Dr.  Iferren.     I  taid  to.   my  ^j^  Collier'a  chambei*.  and  in  eonrinatioa 

^*;.           n         I     Wk..  .  .w  «r  J.»„-,  *  •••»«  •»••"•  ^'-  Collier  «««  the  duke,  that  li» 

Attorney  General.    What  wrt  of  danger  „igbt  ^iib  aafety  marry  the  ducheaa  of  King- 

do  you  mean,  when  yon  .peak  of  Ibe  danger  J^  „ j^  Cbudtoigb  aa\be  then  waa.     ^ 

under  which  be  wpuWcomeout?-Dr.  Warren.  ^            he.rd*that  opinion,  or  to  that  ef- 

I  think  that  be  la  in  danger.    I  cannot  aay  .,•  ^./„„~..fc.„„«-wl^  i  »._....<  k.~._>. 

isi'i:or^de*:ttte'';!.^iiitrtri^  5^^^^^ 

very  imprudent  m  me  to  advise  uim  to  come  j^i.^ 

oat.                              [Ordered  to  withdraw.]  g^^        ^^^  ^^^^  ^^  ^,^  .^  ^^  p^^ 

Mr.  Mamfield,  The  witness  now  intended  to  of  the  lady  at  the  bar  by  Dr.  Collier  f  — I  tbink 

be  produced  to  your  lordships  is  Mr.  Ijsroche.  1  have,  to  the  best  of  my  recollection.    I  went 

The  purpose  for  which  be  is  to  be  produced  is  with  the  duke  of  Kington,  I  breakfasted  with 

lo  tell  your  lordships,  that  he  saw  Dr.  Collier  him,  as  well  as  1  can  recollect,  the  mornings 

ftfquently  with  the  lady  at  the  bar  and  the  that  he  was  married :  we  then  agreed  to  dine 

lale  duke  of  Kingston,  during  the  suit  in  the  together  at  the  Thatobed-Houae  Tavern,    i 

Ecclesiastical  Court ;  that  he  ms  himself  heard  went  into  the  city  with  bis  graee  first  of  all  to 

Dr.  Collier  assure  both  the  partiea,  tha  late  Dr.  Collier's  to  get  the  licence.    Dr.  Collier, 

dake  of  Kingston  and  the  lady  at  the  bar,  after  when  we  came  there,  was  not  at  home,  but  wa» 

that  aenleoee  in  the  Spiritual  Court,  that  they  gone  to  his  grace's  house  with  the  Kocnce  in  his 

were  perfectly  free  to  marry,  and  might  marry  pocket. 

wy  one  tliey  pleased.  ^^  MantfieU.    My  lords,  these  art  |dl  thr 

Mr.  Laroche  sworn.  questions  I  have  to  ask  Mr.  Laroehe. 

Mr.  Laroehe.    My  lords,  I  did  not  know,  Mr.  Dunatag.    My  lords,  ( shooM  be  glad 

until  within  these  few  minutea,  that  it  would  to  aak  Mr.  Laroehe,  what  the  occasion  was  of 

beneoafsary  to  call  me.    I  will  endeavour  to  taking  these  opinions  of  Dr.  Collier?  whether 

fcoollect  to  the  beit  of  my  knowledge.    I  have  it  arose  about  any  doobt  entertained  by  the 

got  sotta*  memoraadoma  in  nnr  pocket,  and  I  duke  or  the  lady,  or  both,  whether  lliev  were 

nope  I  maj  be  at  liberty  to  refer  to  them.  at  liberty  to  marnr  P-*XarocAe.  The  duke  eer- 

Xiord  lijgA  Stemard.   Are  thejr  in  your  own  tainly  had  a  doubt  upon  bis  breast,  until  the 

writuig  P — Laroehe,  A  copy  of  it,  and  it  haa  suit  of  jaetitatioo  was  over.    In  consequence 

been  in  my  possesskm  ever  since  it  was  copied,  of  that  aentence,  aft  the  decree  of  which  1  waa 

A  Lord,    Copied  by  bia  desire  f — XarocAe.  present,  and  which  declared  her  a  aingle  wo- 

Tes,  from  my  own  notes,*  and  in  my  preaence,  man,  he  applied  to  Dr.  Collier  to  know  wbctbev 

and  has  been  in  my  own  custody  ever  since.  there  was  any  thing  further  to  go  on  that  migbl 

Exalnlned  by  Mr.  Man^^  '^l  ItS^Sif 'aTha'tliEll^^ 

Did  you  know  the  late  dake  of  Kington  P  her. 

and  do  you  know  Dr.  Collier  P— Yes,  f  both  Were  these  coaversatMNis  pendmg  the  snit^ 

knew  his  grace  the  duke  of  Kingston  and  Dr.  or  after  the  sait  was  detennined  P— The  hn 

Collier.  oonrersatioa  was  afler   the   sait  waa  oven. 

the  time  of  the  suit,  I  bare  freouently. 


*  SeoDooo,  PerkibsyS  Tami  8^749.         I  rappoaa  whoi  1  was  ia  torn  I  walked  fitw 
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dajt  out  •f  lis  into  tbe  city  witk  the  dake,  and 
theo  we  called  there  to  luiow  how  tbe  snit 
weal  CD. 

lio  ywoL  recollect  how  long  the  tint  bad  been 
determioed  before  the  marriaffe  with  the  duke 
of  Kingrttonr— 1  thoold  tbiok,  to  the  best  of 
mv  recollection— 1  beliere  within  three  weekt. 
There  were  14  days  to  put  in  an  appeal ;  the 
appeal  was  reroked,  and  I  beiiefe  toey  mar- 
riM  the  week  afWr. 

Did  the  duke's  donbt  continue  until  tbe  day 
of  the  marriage? — He  had  no  doobt  afler  lie 
)iad  applied  for  tbe  licence,  and  the  licence  had 
been  granted.   - 

•  What  was  tbe  occasion  of  the  couTersation 
that  passed  upon  the  morning  of  the  marriage 
between  the  duke  and  Dr.  Collier  ?— There  was 
no  conversation  upon  it,  as  I  remember,  be- 
tween tbem  upon  the  morning  of  the  mar- 
riage. 

When  did  Dr.  Collier  blbrm  the  duke,  that 
be  might  marry  P— It  was,  I  beNere,  after  the 
roTocation  of  the  appeal;  but  it  was  aAer  the 
fentence  was  obtained. 

Will  yon  be  so  good  as  to  fix  the  time  as 
nearly  as  yon  can,  when  both  these  conversa* 
tions  passed  between  Dr.  Collier  and  the^  doke, 
and  Dr.  Collier  and  the  duchess?— As  for  as- 
QertaininfT  a  time,  1  cannot;  but  it  was  from 
the  meeUng  of  the  parliament  in  the  month  of 
October  1768.  If  I  remember  right,  it  was 
the  beginning  of  tbe  sessions  of  parliament  be- 
fore last;  and  during  that  lime  I  nsed  often  to 
walk  with  tbe  doke  to  Dr.  Collier's. 

How  many  days  was  it  before  the  marriay^ 
if  I  am  mistaken  in  supposing  you  sahl  tbe  Sky 
of  the  marria^?— Jt  might  lie  three  or  four 
days,  or  withm  a  week. 
.  Do  you  know  that  Dr.  Collier  had  been  in 
fact  informed,  that  there  bad  been  a  marriage 
between  the  lady  and  Mr.  Hervey  ? — I  know 
nothing  at  all  of  that 

Were  you  yourself  infornoed  at  this  time  that 
there  had  been  in  fact  a  marriage  between  the 
lady  and  Mr.  Herfey? — I  nefer  knew  that 
there  had  been  a  manriaffe. 
.  Had  you  been  so  informed,  was  my  qaes- 
tion? — ^From  hear- say,  and  nothing  else.  I 
heard  there  was  a  suspicion  of  a  marriage,  and 
Ihat  she  had  put  bim  upon  the  proof  of  that 
marriage,  and  that  he  had  failed  in  his  proof. 

Had  you,  or  had  you  not,  been  informed  of 
the  marriage  by  the  lady  herself  ?— Never. 

Can  yon  enable  their  lordships  to  judge,  what 
waa  the  occasion  that  drew  the  duke  and  du- 
«:he8s  to  make  this  application  to  Dr.  Collier  so 
recently  before  Ihe  marriage,  and  so  long  after 
tbe-sentenee?-— I  suppose,  the  meaning  of  the 
duke's,  going  there  was  to  ask.  Dr.  Collier, 
who  had  tbe  whole  management,  of  the  af- 
fair, whether  he  could  with  safety  marry  the 
duchess. 

J>o  yon  know  whether  any  body  had  or  had 
Aot  suggested  a  doubt  upon  the  subject?— 
!Cbere  hiul.  been  a  doubt  before  the  sentence, 
but  after  the  sentence  there  was  no  doobt ;  but 
he  thought  proper  to  ask  himi  baoMpie 


there  was  an  appeal :  that  appeal  was  re? oked, 
and  after  that  appeal  he  married. 
.  Mr.  Mansfield,  If  your  lordships  will  per- 
mit me,  I  wul  ask  one  qnestk>n  of  Mr.  Laroebe. 
Whether  in  the  opinion  that  Dr.  Collier  gare  to 
the  dnke  of  Kingston  in  his  bearine.  Dr.  Col* 
lier  founded  his  opinioo  upon  the  efi^t  of  that 
sentence  which  had  passed  ? — Laroche,  He 
certainly  did,  in  my  coneeption  of  the  matter. 

'Mr.  Danniii^.  I  should  be  glad  to  know, 
whether  the  witness-  meant  to  bare  it  under- 
stood upon  what  Dr.  Collier  founded  his  opi« 
nion,  that  such  a  marriage,  if  it  had  been  law* 
ful,  could  be  set  aside  by  those  proceedings  ?— 
Laroche.  The  words  I  heard  were  these:  Yoa 
may  safely  marry  Miss  Chudleiffh,  my  lord, 
for  you  neither  odend  against  the  Taws  of  Qod 
or  man. 

Lord  Fauconbridge,  After  this,  had  tbey 
any  doubt  that  they  might  lawfully  marry?— 
Laroche.  After  the  sentence  pronounced  in  tbe 
Ecclesiastical  Court,  1  am  firmly  of  opinion, 
that  neither  of  them  had  a  doubt  as  to  the  le- 
gality of  tbe  marriage. 

Mr.  Wallace,  my  lords,  I  have  many  wit- 
nesses to  prove  facts,  which  I  believe  will  be 
admitted  by  tbe  gentlemen  on  the  other  side, 
because  they  hf^ve  already  been  proved  in  ano- 
ther place :  they  are  such  as,  the  Udy  at  tho 
bar  living  continually  in  the  state  of  a  single 
woman,  and  transacting  in  that  character  mat>* 
ters  of  consequence  relative  to  property:  they 
are  already  contained  in  depositions  in  another 
place,  and  I  shall  offer  to  your  lonMiips  now 
that  sentence  which  has  lieen  pronounced  ia 
Doctors'  Commons :  the  officer  swears  he 
brought  it  from  Doctors'  Commons.  Your 
lordships  are  in  possession  of  it. 

Alt,  Gen.  I  have  already  stated  to  your 
lordships  the  measure  which  was  observed  in 
giving  evidence  in  that  case  in  Doctors'  Com- 
mons, both  upon  one  side  and  the  other ;  and 
I  stated  the  measure  observed  upon  the  part  of 
tbe  prisoner  in  Doctors' Commons  to  be  that 
of  her  having  given  evidence,  that  she  acted  aa 
a  single  woman  in  a  great  many  transactions. 

Mr.  Wallace,    Then,  my  lords,  I  ad)  no 


£.  H,  S.  Mr.  Solicitor  General,  yoa  will 
please  to  reply.  * 

Sol.  Gem.  My  lords,  tbe  enstom  which  bai 
fHrevailed  in  triab  at  yoor  kirdsbipa'  bar,  antlie- 
riaes  tbe  counsel  on  tbe  part  of  the  prosecutkHi 
to  observe  upon  tbe  evidence  that  baa  been  lakl 
before  your  lordships,  and  to  apply  that  evi- 
dence to  the  charge.  In  the  present  case, 
wishing  to  discharge  my  duty  as  oounael  in  e 
public  prosecution  without  the  least  degree  of 
unnecessary  severihr,  or  occasioning  a  mo- 
mentary jtAectuNi  of  pain  to  the  adverse  party 
who  stands  at  your  lordships'  bar;  reflecting 
on  tbe  wbohi  ooorse  of  the  evidence  that  baa 
been  given ;  being  in  my  own  mind  so  clearly 
convinced  as  I  am,  that  the  evidence  ofiered  in 
support  of  the  prosecution  has  not  in  the  least 
degrte  bwn  wweetid  by  any  e?  idenoa  that  bae 
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bten  offered  io  defcnoe;  but  on  the  eoatrary, 
that  the  nature  ol'  tbe  defenoe  attempted  aop- 
ports,  confirme,  and  cpves  credit  to  tbe  charj^e ; 
I  ftod  notbimif  oo  wbicb  I  could  wilb  propriety 
obeerve  io  ibis  period  oft'  tbe  botiDCM  al  jour 
lordfbips'  bar,  but  tbe  apeecb  wbicb  bai  been 
■ttde  by  tbe  priiooer  io  defeoce.    And  I  trust. 


tenor,  William  lord  Wyeonbot  T«MMi  kiiii 
.LYtteitoo,  WUliam  lord  MaosBeM,  Horalio  lord 
Walpole,  Tbomas  lord  Hyde,  Vere  lofd  TcK^ 
William  lord  Poosonby,  Aodrew  lord  ArdMr, 
Heory  lord  Ra?eusw(»rtby  Matthew  lord  Por* 
tcscue,  Tbomas  Bruce  lord  Broee,  fidwaid 
lord  Haodys,  George  bird  Edcocumbe,  Hcary 


your  lordsbips  will  tbink  ibat  it  is  in  no  degree  ■  Frvderick  lord  Cbcdwortb,  Fraacio  lord  Gch 

abandoning  tbe  duty  1  owe  unto  tbe  credit  and  dolpbio,  Tbomas  lord  King,  Robert  Ion!  Rooi* 

weigbt  of  a  pnUio  prosecution,  if  I  decline  en-  ney,  Thomas  lord  Middlctoo,  Ednrand   lord 

taring  into  obserfations,  in  reply  to  a  mere  ar-  Boyle,  Cbarles  8cbaw  lord  Catbeart,  WOliam 

gnmentatifo  defence,  offered  to  your  lordsbips  lord  Craven,  John  lord  Clifton,  Henry  lord 

jEy  a  prisoner  in  person.    I  therefore  bopc  that  Paget,  George  lord  Willougbby  of  Porfaamy 

Sour  lordshi|M  wUI  tbink,  that  1  have  not  failed  John  Peyto  lord  Willoughl^  do  Broke,  Qeotgn 

I  my  duty,  in  declining  to  trouble  your  lord-  lord  do  rerrars  of  Chartley,  George  loni  Aber- 

ibips  any  farther  upou  this  matter.  gavenny,  Francis  lord  Le'l>espeocer.    Guikyi 

Mr.  Solicitor  General  hafing  finished  his  ■P«J»y  !»«?<»"«••                    Tk.«^.  .:.-«..• 

*i:  *»•  ^  ^^  .U-.  »..*  ^r  «k>  ..^^^..•:...  «k.  Charles  fiscount  Mayoard, Tbomas Tiscoont 

repucation  on  tbe  part  of  the  prosecution,  tbe  iv-»-,-,^^u  r^-»«.«- .;«^..«»  T««^n«t.«  17.«. 

d2che«  of  Kington  wa,  ordered  from  .be  k.r.  Sr^.unT'^oU^SI^ke'tSVjS:: 

The   Hottte   wm   then  adjourned  to  tbe  David  viwount  Stonnont,  Tbomat  viscount 

Cbambcr  of  Parliament.  Wcymootb,    ti«orge    vitconnt    Toinwhend| 

Tbe   Lords,  and   others.   relame<1  to  the  '**«^*^  ''**?"*.?'?  '"''  ^'  ^^^  ^''l 

Chamber    of  "ParliameDt  iu   the  customary  AflTTuiU^^^v^Z^ 

order,  and  .fter  some  time,  tbe  House  was    "tJT'"'*'-    ,*!i'"j^!,2C      'i  ^T^'.  i  a 

adjourns.  ^.  into  Westminster-hail.  j;'^.^'^/^!^:  tJ^JSZ 

The   Peers  being  seated,  the  Lord  High  Northington,  Heury  earl  Faoconberg,  Heory 

Bteward  in  his  chair,  and  the  House  resumed,  earl  of  Darlington,  Fbilip  earl  of  Hardwicke, 

tbe  Serjeant  at  Arms  made  proclamation  for  Richard  Gren villa  earl  Temple,  William  earl 

silence,  as  usual.  FitziTilliam,  Jubo  earl  of  Buckinghamshire^ 

L.  H.  S.    Your  lordships  have  heard  the  P'*'!(^'"'®^l''V^iJ«""i!™  t^'"'^'} 

evidence   and  everv  thinir  that  has  been  al-  '""'  ^  ''**"'*•  *"'*  "'  Effinirhsro.  John  earl  of 

Sed  o^CbsfdM^  an^vio  !««  .1^  beani  A«bburnliam,  John   eari    Waldeyrwe.  John 

;fc57»?-i„-M-.hri«rn^?i?„,?rI!^^^^  ewl  Ker.  Thomas  eari  of  Maccl«dield,  Philip  , 

tbe  opinion  Of  tbe  learned  and  reverend  judges         i  is.     u         u         ^  -i    ro  ^  u  ' 

noon  the  quesUons  stated  to  Ibcm ;   and  the  *"  *TiTt-  ^^^i  J        2T?'   wTT 

J!il^..:*..  If  ^^„m  »..A/.^..i :..<«•  s-^..:.^.  <k.>  ©»"  <»f  Ayleslord,  Charles  earl  of  Tanker? itle, 

!!..r  I  iuh^  J.  lin'^^n?  ™  S.TJI^„„  if  William  earl  of  Strafford.  Edwani  eari  of  Ox- 

your   lurdsnips   opmions  on  tne  question  or  ^  _,  ^    «       ■  m«  ^*         iJ-  i       ■    r  n      u 

feuilty,  or  Not^Suilty.  should  be  delivered  seve-  S^  ""t"''  *'T!U'ii'*' u  •"'.'^i  ?**^t 

rally  In  the  absence  of  tbe  prisoner,  beginning  W  5^"**^  "^  ^tT^VTlV™''"  *'i^*' 

witj:the_junior.ba.«»i  an/ that .tbe7ri«,ne?  "T^fe.^!-*::^."^^!'"'''..'^: 


ipon  the  auction  of  Guilty  or  Not  Guilty  ?  ^':^Z'7'^U,^^'7:,.^''^l 

jLaras.  Ayyy.  of  Scarborough,    Other  earl  of  Plymouth, 

Then  the  Lord  High  Steward  stood  up  un-  Henry  earl  of  Gainsborough,  Frederick  Aa- 

coTered,  and  begmiung  with  the  youngest  peer  ^^1,;  earl  of  Berkeley,  Henry  earl  of  Don- 

•■*^»,      ,.«!..       y.  I       <.  a       .     .  caster,  Frederick  earl  of  Carlisle,  William  Anna 

John  lord  Sundridge  (duke  of  Argyle  in  Holies  eari  of  Essex,  John  eari  of  Ssndwicb, 
Scotland,)  what  says  your  lordship  ?  Is  the  Sackfille  esri  of  Thanet,  George  eari  of  Win- 
prisoner  Guilty  of  the  felonv  whereof  she  chelsea  and  Notlinghsm,  George  Harry  eari 
stands  indicted,  or  Not  Gmlty  f  ^  Stamford,  Basil  earl  of  Denbigh,  Henrv  eari 

Whereupon  John  lord  Sundridge,  sUiiding  ofSuffolkaud  Berkshire,  Francis  eari  of  tlon- 

up  in  his  place  uncovered,  and  laying  his  right  tingdon,  Edward  eari  of  Deriiy.    GuUty,  upon 

hand  upon  bis  breast,  answered,  Gmlty,  upon  >ny  honour, 

my  honour.  Francis  Seymour  esri  of  Hertford,   lord 

-     ...     '                            . .     .     i^  chamberlain  of  the  bousbold.     Guilty,  upoo 

In  like  manner  tbe  several  lords  aflermen-  m.  honour. 

tiooed,  being  all  thai  were  present,  anawered  as  William  eari  Tblbot,  bird  steward  of  thai 

foUowetb:  boushohl.    Guilty,  upon  my  honour. 

Henry  lord  Digby,  Charles  lord  Camden,  Charles  Watson  marquis  of  Rockingham. 

George  VenaMes  lord  Vernon,  Edward  lord  Guilty,  upon  my  honour. 

fieauueQ,  John  James  lord  Lorel  and  Holland,  Hugh  duke  of  NorthumbcrUad.      Gulltyi 

Tbomas  lord  Pelbani,  Frederick  lord  Boston,  upon  my  honour. 

Natbaaitl  lord  BGarKkle,  Riohanl  bud  Grot-  Ueoiy  FicDea  Fdbam  dak*  </  NewcaHle 
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GoUtj  crrcNieoiitly,  bot  not  intaatiooallj,  apon 
mj  boQoar.* 

Pnncit  ddke  of  Bridgewtter,  John  Frede- 
rick duke  of  Donet,  Jameo  duke  of  Ghandot, 
<3eorge  duke  of  Manebetter,  Williani  Heory 
CaTcndisb  duke  of  Portland,  Alexander  duke 
of  Gordon,  George  duke  of  Marlborough,  Wil- 
liam duke  of  Deronahire,  Harry  duke  of  Bol- 
ton, George  duke  of  8t.  Albana,  Henry  duke 
of  Beauibri,  Augustoa  Henry  duke  of  Grafton, 
Charles  duke  of  Bichmond.  Guilty,  apon  .my 
honour. 

William  earl  of  Dartmouth,  brd  priry  aeal. 
Guilty,  upon  my  honour. 

Granville  Leveson  earl  Gower,  lord  prcatdent 
of  the  council.    Guilty,  upon  my  honour. 

His  royal  higbnois  Henry  Frederick  duke  of 
Cumberland  and  Stratbern.  Guilty,  upon  my 
honour. 

Then  the  Lord  Hiffh  Steward,  standing  on- 
cofered  at  the  chair,  laying  hia  hand  upon  his 
breast,  said, 

L.  H.  5.  My  lords,  I  am  of  opinion  that  the 
jirisoner  is  Guilty,  upoo  my  honour. 

JL  H,  S.  My  lords,  all  your  lordships  have 
found  the  prisoner  Guilty  or  the  felony  whereof 
•he  stands  indicted,  one  lord  only  excepted  ; 
who  said,  that  she  was  jpnilty — *  erroueoosly, 
bat  not  inteniionallv  :*  isit  voor  lordships'  plea- 
sure that  she  should  be  called  in  and  acquaint- 
ed therewith  ? — Lords,  Ay,  ay. 

Proclamation  was  then  made  for  the  depoty- 
t2sber  of  the  black  rod  to  bring  her  grace. the 
duchess  of  Kingston  to  the  bar ;  which  was 
done.  Afterwards  proclamation  was  made  for 
silence,  as  usual. 

L.  H,  S.  Madam,  the  lords  have  considered 
the  charge  and  evidence  brought  against  you, 
and  have  likewise  considered  of  every  tniog 
which  yon  have  alleged  in  your  defeuce ;  and, 
upon  the  whole  matter,  their  lordships  have 
found  yon  guilty  of  the  felony  whereof  you 
stand  indicted.  What  have  you  to  allege 
against  judgment  being  prooounced  upon  you  f 

The  ducliess  of  Kingston  delivered  a  pafier, 
wherein  her  grace  prayetl  the  benefit  of  the 
peerage  acccvding  to  the  statutes. 

Then  his  grace  the  Lord  High  Steward  ask- 
ed the  counsel  for  the  prosecution,  whether 
they  had  any  objection  to  the  duchess's  claim 
of  the  benefit  of  the  peerage  ? 

Alt,  Gen,  My  lords,  not  expecting  to  be  call- 
ed apon,  I  did  not  attend  to  the  form  of  words 
used  by  the  prisoner.  However,  I  understand, 
that  she  claims  the  benefit  of  the  statutes ;  not 
oonfiniog  herself,  I  suppose,  in  the  form  of  her 
claim,  to  one  statute ;  but  alleging  herself  to 
be  a  peeress,  claims  the  benefit  of  both  ;  nkean- 
ing  to  insist,  tlmt  the  act,  which  exempts  women 
from  judgment  of  denth,  is  to  be  construed  with 
reference  to  that,  which  allows  clergy  to  lords 
of  parliament. 

*.  Set  fol.  19,  p.  afiO. 
VOL.  XX. 
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M^  lords,  apon  this  daim  I  auppoee  two 
qaestMns  will  naturally  arise ;  one,  whether  k 
be  competent  in  her  situation  to  claim  that 
judgment,  or  an  analogous  judgment  to  that, 
which  woold  have  been  pronounced  upon  a  lord 
in  parliament  convicted  of  the  like  oflTence  ;^ 
the  other,  what  would  be  the  extent,  or  possible 
extent  of  that  judgment  apon  a  loird  of  parlia- 
ment, so  convicted. 

My  lords,  I  speak  to  both  these  qoeations  ; 
beeaose  I  conceive,  that,  witbont  aggravating 
the  offence,  I  may  fairly  assume,  that  all  th« 
qiulificattonsy  wbi^  were  put  upon  it,  bavs 
bees  fully  end  eflbctually  proved;  the  mar- 
riage; toe  iaroe  of  that  marriage;  the  fraud 
npon  nuMic  juatice ;  the  additional  aggravm* 
tion,  tnat  it  waa  no  less  a  surprize  upon  the 
duke  of  Kingston,  than  a  scandal  to  the  rest  of 
the  worid. 

This  being  the  tme  state  of  the  case,  it  must 
occur  to  every  noble  lord's  mind,  that  the  laws 
of  thb  country  would  be  considerably  disgraced, 
if  it  were  poaaible  to  state  to  such  a  court  such 
a  crime,  attended  with  all  its  circumstances  and 
qualifications,  as  an  object  of  perfect  impunity. 

In  this  point  of  view,  I  shall  take  it  tor  cer- 
tain, that,  if  I  can  establish  in  the  judgment 
of  your  lordships  my  own  firm  persuasion, 
that  this  claim  to  avoid  judgment  of  deatb 
cannot  be  made  under  the  statute  of  Edward 
6,  or  with  any  reference  to  it,  but  must  resort 
to  the.  act  of  William  and  Mary,  I  shall  then 
have  laid  before  your  lordships  thst  opportu- 
nity, which  justice,  nndoubtedly,  will  be  de- 
sirous to  lay  hold  on,  of  pronouncing  a  judg- 
ment somewhat  more  adequate  to  the  oflfence'; 
though  perhaps,  in  the  opinion  of  many,  far 
enough  from  adequate.  Or,  if,  contrary  to  my 
present  thoaghts,  she  may  claim  any  benefit 
from  the  first  statute,  yet  the  act  of  Elizabeth 
will  enable  your  lordships  to  make  some  sliffht 
satisfaction  to  the  law  for  so  enormous  a  viola- 
tion of  it 

My  lords,  this  1  take  to  be  a  clear  proposi- 
tion, that,  from  the  beginning  of  time  t9  this 
hour,  clergy  was  never  ilemandable  by  women. 
By  the  ancient  law  of  the  land  this  privilege 
was  so  favourably  used,  that  readiog  was  suffi- 
cient proof  of  clergy :  and  all  were  taken  to 
be  clerks,  who  lay  under  no  indispensable  im- 
pediment to  receive  orders.  This  rule  b  laid 
down  in  all  the  books.  Several  statutes,  nay 
the  Provincial  Constitation  of  1531,  adopt  the 
distinction  thus  made  between  persons  in  holy 
orders,  and  other  clerks,  or  lay  clerks.  But 
women  were  under  this  indispensable  impedi- 
ment. They  might  be  professed,  and  become 
religioua ;  but  even  a  nun  could  not  claim  tbia 
privilege.  This  is  proved  by  the  same  books : 
and  lord  Hale  puts  the  case  of  manslaughter, 
where  the  buslMind  shall  have  his  clergy,  and 
the  wife  no  privilege.  The  statutes,  which 
exempt  women  from  judgment  of  death,  ex- 
pressly recite,  that  they  were  not  entitle  to  cler- 
gy ;  and  distinctly  provide^  new  aud  different 
apecies  of  exemption. 
Baviog  reiBiiided  your  kfdahips  of  this 


627] 


16  GEORGE  III. 


Trial  of  the  Dncheu  ofKhgdon, 


[CS8 


dear  rale  io  the  lair,  I  shall  take  up  the  sta- 
tutet,  which  are  material  to  this  argument,  in 
their  onler  of  time.  Tliis  will  lead  me  to 
eoDsider ;  Orst,  what  is  the  true  nature  aud  ex- 
tent of  thai  pxemptiou  from  capital  punish- 
ment, which  his  clergy  (fivv%  to  a  lord  of  par- 
lianoent',  hy  the  tirKt  of  Kdward  the  6th,  and 
the  18ih  of  £lizabeth ;  secondly,  whether  the 
Slut  of  James,  or  the  third  and  fourth  of  Wil- 
liam and  Mary,  contain  any  reference  to  those 
other  laws. 

In  order  to  explain  the  true  effect  of  the  sta- 
tnte  of  Edward  the  6th,  I  shall  consider  the 
•ituation  in  which  the  {leerage  stood  with  re- 
tnect  to  clergfy  at  the  time  of  makings  it.  1  say, 
tne  situation  of  the  peerage  as  to  clerj^y  ;  he- 
eause  it  will  not  be  doubted,  I  suppose,  that 
they  were  entitled  to  this  valuable  prit ile^  in 
common  with  others.  So  peculiar  and  cruel 
a  distinction  could  not  ha?e  remained  in  perfect 
tilence  for  such  a  number  of  years.  Nor,  if 
they  bad  been  entitled  to  claim  it  upon  peculiar 
terms,  would  those  hare  been  unnoticeu.  Be* 
tides,  if  there  be  no  evidence  of  such  a  ifrivi- 
lege  at  any  time,  how  can  it  be  claimed  now  ? 

Although  the  allowance  of  clergy  was  setting 
aside  the  conviction  as  to  the  person  of  the  of- 
fender, his  goods  remained  forfeit,  and  the 
king  seized  bis  lands  under  the  record.  By  the 
4th  of  Hen.  7,  c.  IS,  it  was  to  be  allowed  but 
once ;  and  the  convict  was  to  be  branded  in 
open  court,  before  the  judge.     And  in  the  very 

J^ear  of  the  statute  now  under  consideration,  a 
OBg  list  uf  offences  was  deprived  of  it ;  and, 
even  where  it  remained,  slavery,  with  an  iron 
Toke,  was  inflicted  on  the  convict,  as  a  vaga- 
ooml. 

h  was  thought  too  much  to  leave  the  lords 
of  parliamcot  exposed  to  those  cruel  and  shame- 
fulafrgmaia;  especially  in  cases,  where  they 
might  make  purgation  and  so  be  restored  to 
the  exercise  of  their  high  functions.  Nay,  in 
■uch  instances  even  forfeiture  was  thought  too 
much.  It  was  also  conceived  by  their  lord* 
thin^,  that,  io  their  case,  capital  punishment 
had  extended  too  far.  It  was  also  thought 
proper  to  deliver  a  lord  of  parliament  from  the 
necessity  of  proving  his  title  to  clergy  in  the 
ordinary  way.  Therefore  by  the  1  E.  6,  c. 
IS,  §  14,  it  was  enacted,  «*  That  in  all  and 
every  case  ami  cases,  where  any  of  the  kiog*8 
majesty's  subjects  shall  and  may,  upon  his 
prayer,  have  the  privilege  of  clergy,  as  a  clerk 
convict,  that  may  make  purgation  ;  in  all  those 
cases  and  every  of  them,  and  also  in  all  and 
every  case  and  cases  of  felony,  wherein  the 
privilege  and  benefit  of  cierfiry  is  restrained, 
excepted,  or  taken  away  hy  this  statute  or  act 
(wilful  murder  and  poisoning  of  malice  pre- 
penseil  only  excepted)  the  lord  and  lords  of  the 
parliument,  aud  peer  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  shall,  by 
▼irtue  of  this  present  act,  of  common  grace, 
upon  his  or  their  request  or  prayer,  alMiring 
that  he  is  a  lord  or  peer  of  this  realm,  and  claimi- 
iog  the  benefit  of  this  act,  though  he  cannot 
tad,  without  any  boraiDg  in  the  biad,  km  of 


inheritance,  or  corruption  of  hia  blood,  be  ad- 
jiulged,  deemed,  taken,  and  used,  for  the  first 
time  only,  to  all  intents,  coustructkNia,  and  pur- 
poses, as  a  clerk  runvict,  and  shall  be  in  case 
of  a  clerk  convict,  which  may  make  purj^tion, 
w  ilhout  any  further  or  other  benefit  or  pnvilege 
of  clergy  to  any  such  lord  or  peer  fromthence- 
furth  at  any  tinu*  at\er  for  any  cause  to  lie  a1- 
lotved,  bdjudgetl,  or  admitteil ;  any  law,  statute, 
usage,  ciutuin,  or  any  other  thins'  to  the  con- 
trary in  any  wise  notwithsiandmg "  More 
shortly  thus — At  present,  men  prove  their  cler- 
gy byreading ;  and  must  forfeit,  and  be  brand- 
ed, before  it  may  he  obtained.  For  the  future, 
all  cases,  where  any  of  the  king's  subjects  may 
now  obtain  privilege,  as  a  clerk  convict,  who  may 
make  purgation,  a  loni  of  parliament,  without 
reading,  hiirning  or  forfeiture,  shall  be  adjudg- 
ed and  used  as  a  clerk  coitvict,  who  may  make 
purgation.  All  that  was  harsh  in  the  law, 
uas  taken  otf  ihe  peerage:  all  that  was  left 
was  privilege.  The  trial  hy  the  bishop  and  his 
clerks  (which  differed  from  trial  by  peers,  no 
mure  in  theca&e  of  a  lord  than  of  a  commoner) 
was  not  sulistiiuied  in  the  place  of  legal  iriaf, 
but  sufieradded  :o  it,  for  his  advantage.  This 
was  tlie  only  way,  which  had  then  been 
tliounhi  of,  in  any  case,  to  avoid  judgment  of 
death.  The  reason  of  the  thing,  and  the  ex- 
press letter  of  the  statute  unite  to  prove,  that, 
till  the  eighteenth  of  Elizabeth,  a  loni  of  par- 
liament, convicted  of  a  clergyable  crime,  and 
being  capable  of  purgattou,  must  have  beeu 
deemed  and  treated  as  a  clerk  convict,  who 
might  make  puriratiou,  and  delivereil  over  to 
the  ordinary  for  tlmt  purpose. 

The  learned  aud  iBborious  Staunford,  our 
ablest  writer,  at  least  on  this  branch  of  the  law, 
treats  it  as  a  thing  without  question.  Pol.  130. 
"  A  lord  shall  have  privilege  of  clergy,  where 
a  common  person  shall  not  have  it.  He  ought 
to  make  purgation  ;  and  if  so,  he  must  be  de- 
livered to  the  onlinary,  to  be  kept,  till  he  has 
made  his  purgation.  If  he  confesses,  abjures, 
or  is  outlawetl,  be  cannot  have  the  benefit  of 
this  statute;  because  be  cannot  make  purga- 
tion." Staunford  flourished  when  this  statute 
was  made ;  wrote  a  few  years  after ;  and  died 
before  the  eighteenth  of  £iizabetb.  H  is  there- 
fore is  a  contemporary  exposition  of  it,  unen- 
tangled  with  the  casual  phrase  of  any  subse- 
quent act. 

Hale,  in  his  second  volume,  fol.  376,  whero 
he  seems  to  differ  from  Staunford,  as  to  the  ex- 
tent of  the  statute,  agrees  with  him  as  to  the 
nature  of  the  privilege ;  which  he  calls  The 
Clersfy  of  Noblemen.  At  one  time,  judges 
would  not  deliver  clerks  to  the  ordinary,  who 
bad  become  incapable  of  purgation,  by  confes- 
sion or  otherwise.  The  church  alleged,  that 
nothing  done  bef(>re  an  unlawful  judge  was  suf- 
ficient to  sustain  their  process,  or  sentence. 
Whereupon  the  Articnti  Cltri  [See  vol.  9,  p. 
131],  provided,  that  all  clerks  shall  U*  delivered 
to  their  ordinaries.  But  they  were  delivered,  in 
the  instances  mentione<l  by  Staunford,  o^s^tie 
purgatione/mciendA.    Now  Hit  ctie  put  iu  th* 
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statute  is,  where  any  man  may  hare  the  pri- 
Tileii^e  of  clergy,  as  a  c-lcrk  convict  that  may 
make  piir^jfation.  Anil  a  lord  (»f  |)<irliament,  be- 
iiiff  in  the  same  predicament,  was  put  in  the  case 
ofaclerk  convict  thut  may  make  puri;atiun, with- 
out reading  or  under^oini;  the  pains  which  at- 
tended a  commoner  under  those  circumstances. 
Staunford  therefore  ihouffht,  that  these  ex- 
emptions did  not  reach  tu  tiie  case,  where,  he- 
fore  the  statute,  there  cuuld  he  no  pur^aiion 
for  any  man.  And  the  opinion  was  so  proba- 
ble, at  least,  that  a  very  eminent  laivyer,  of  un- 
exceptionable character,  in  the  time  of  the  great 
rebellion,  actually  burnt  a  peer,  who  confessetl. 
Hale  doubts;  especially  at  this  day,  when  de- 
livery to  the  ordinary  and  purgation  are  both 
taken  away  by  the  eighteenth  of  Elizabeth. 
Jt  is  not  obvious  what  difference  that  makes. 
**  1  think,"  says  be,  **  it  was  never  meant,  that 
a  peer  of  tlie  realm  should  be  put  to  read,  or 
be  burnt,  where  a  common  person  should  be 
put  to  bis  clergy.'*  Both  agree,  that  the  peer 
should  have  had  his  clergy,  and  have  been  de- 
livered to  the  ordinary,  and  have  made  purga- 
tion, exempt  from  the  concomitant  penalties; 
in  some  cases,  savs  Slaunford ;  in  all,  says 
Hale.  But  even  Hale  makes  no  doubt  of  peers 
being  liable  to  imprisonment. 

In  the  trial  of  lord  Warwick,  the  chief  jus- 
tice lays  it  down,  that  the  statute  of  Edward  6 
exempted  peers  from  the  penalties  of  burning, 
and  repealeil  the  statute  of  Henry  7,  as  to  so 
much.  Then  a  peer  was  liable  to  burning  be- 
fore ;  ajid  by  the  act  of  Henry  7,  which,  in 
terms,  puts  it  upon  |)erson8  admitted  to  their 
clergy.  But  how  could  it  be  seriously  ar- 
gued, that  a  thing  so  anxiously  repealed  never 
existed  ?  I  have  consulted  on  this  occasion  as 
many  books  as  I  could  think  of  referring  to ; 
and  I  do  not  recollect  one,  which  supposes  a 
time  when  a  peer  had  not  the  benefit  of  his 
clergy. 

Nothing,  it  must  he  confessed,  could  be 
more  unprincipled,  and  incongruous,  than  to 
suffer  the  truth  or  justice  of  a  conviction  at 
common  law  to  be  questioned  in  the  Ecclesias- 
tical Court.  But  the  church  had  not  then  lost 
its  hold  upon  men's  minds ;  nor  would,  pro- 
bably, for  some  ages,  but  for  its  own  glaring 
misconduct. 

The  trial  called  purgation,  as  it  was  had  in 
the  bi^hop^s  court,  was  a  ridiculous  mockery 
of  justice;  or  became  serious,  only  by  the  per- 
jury which  it  produced.  It  was  therefore  abo- 
lished. But  simply  to  abolish  it  would  also 
bave  cut  off*  that  imprisonment,  which  followed 
a  conviction  in  the  bishop's  court,  and  which 
(it  should  have  been  presumed)  would  always 
follow  actual  guilt.  To  remedy  which,  it  was 
thought  fit  to  give  the  court  authority  to  pu- 
nish by  imprisonment  for  any  time  less  than  a 
year.  This  was  pro|)er  in  all  cases ;  but  par- 
ticularly so  in  the  cases  of  peers,  and  persons 
in  boly  orders,  who  were  not  liable  to  burning 
|u  the  band.  It  was  theretbre  enacted  by  the 
eighteenth  of  Elixabeth,  c.  7,  s.  2,  and  S, 
'*Tbat  efer^  penoo  and  persons,  which  at 
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any  time,  aOer  this  present  ses«ion  of  parlia- 
ment, shall  he  admittrd  and  allowed  to  have 
the  lienpfit  or  privilcire  of  his  or  their  clergy, 
shall  not  thereupon  he  delivered  to  (he  ordi- 
nary, as  hath  tu^en  accustomed  ;  but,  aAer 
such  clergy  allowed,  and  hurniog  in  the  hand 
according  to  the  statute  in  that  hf  ha  It*  provided, 
i<hall  forth^Hlh  be  fnlarfred,  and  deKiored  out 
of  prison,  hy  the  justices,  before  whom  sndi 
clergy  shatl  be  granted,  that  cause  not  with- 
standmif. 

**  Prorided,  nevertheless,  and  be  it  also  en- 
acted, that  the  justices,  l>ef'ore  whom  such  al- 
lowance of  clergy  shall  be  had,  shall  and  maj, 
for  the  further  correction  of  sudi  persons,  to 
^hom  such  clergy  nIisII  he  allowed,  detain 
and  keep  them  in  prison,  for  such  convenient 
time,  as  the  same  justices  in  their  discretion 
shall  think  convenient;  so  as  the  same  do  not 
exceed  one  3'ear's  imprisonment ;  any  law  or 
usage,  heretofore  had  or  used  to  the  contrary 
:iotviithstanding." 

The  effect  of  these  words, '  ghall  forthwith  "he 
enlarged  and  (lelivered  out  of  |)rison,that  cause 
notwithstanding,'  is  to  give  the  person  so  en- 
Inrtred   exactly  the  same  slate  and  condiiion 
which  he  would  have  obtiined,  under  the  for- 
mer dispensation  of  law,  by  going  through  the 
process  of  purgation,  an<l  so  being  delivered 
from  the  offence.    This  part  of  the  act  carries 
a  great  effect  upon   the  construction  of  the 
whole.      In  conversation,    I   have  heard  the 
words, '  afterburning  in  the  hand,*  supposed  to 
be  the  phrase,  upon  which  some  douht  might 
turn,  whether  peers  are  included  in  the  act. 
But,  in  the  construction  of  soch  a  statute,  it  ia 
not  enough  to  find  a  phrase,  npou  which  some 
doubt  might  turn.      Ii  would  he  fitter  for  those 
who  conceive  the  doubt,  to  prticeed  at  least  one 
step  further ;  and  state,  to  what  rxttnt  their 
douht  goes.     Is  it  doubted,  whether  purgation 
he  taken  away  in  the  case  of  a  peer,  and  the 
peer  be  restored  to  his  law  without  it.'  Will 
any  gentleman  argue,  that,  at  this  day,  a  peer 
convicted  of  a  clergyable  crime,  shall  not  be 
forthwith  enUrged;  but  must  be  delivered  to 
the  ordinary  to  make  his  purgation?    This 
point,  I  believe,  never  has,  nor  ever  wiH  be  ar- 
gued.    If  he  is  not  to  undergo  purgation,  qu^ 
jure  is  he  exempt?    Does  any  other  statute 
exenu)t  a  peer  from  his  purgratiun,  or  discharge 
him  from  his  attainder,  hut  this  general  statute 
of  the  eighteenth  of  Elizabeth  ;  which,  in  its 
large  phrase,  comprehends  every  body  f  I  pro- 
test  I  know  of  none.     Or,  does  this  statute 
exempt  any,  but  those,  who  shall  be  thereat^ 
admitted  to  clergy  ?  The  words,  •  after  burning 
in  the  band,'  do  not  make  an  essential  or  neces- 
sary article  in  the  description  of  the  persons  te 
be  discharged ;  nor  create  any  term,  or  condi- 
tion, npon  which  the  discharge  is  to  obtain. 
The  description  of  the  persons  to  l>e  dischartred 
is  absolved  in  these  words,  '  all  iiersona  who 
Nhall  be  allowed  the  benefit  of  their  clergy .' 
They  are  to  be  discharged  absolutely.     But 
when?  and  in  what  manner?  Why,  after  ibe 
allowance  of  tAergy^  and  burning  in  the  han4 
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*  •eoordiog  to  the  statute ;'  whi  *: «  to  ny,  in 
the  cMes  provided  by  the  stttute ;  of  which  the 
ease  of  a  peer  ii  not  «ioe. 

The  whole  consequenre  it  oo  more  than  thb, 
that,  JD  a  case  circiimHtanoed  like  the  preient, 
where  the  honour  of  the  law  and  the  purity  of 
naouera  require  some  example  to  be  made, 
jour  lordships  may  follow  the  bent  of  your 
qisrretioo,  by  reitortin^  to  the  last  dause  in 
the  18tli  of  Elizabeth.  This  I  say,  upon  a 
sopposiuoo,  I  hat  some  peer  stood  convicted  of 
the  like  offence,  with  similar  an^^ravatiou  ;  or 
that,  upon  ihe  rest  of  the  arj^^ment,  it  will  be 
poasiblc  to  grive  soy  woman  the  Henefii  of 
•OT  statute,  p€iri  raiwne^  as  peers  have  the  be- 
Mlt  of  clcr§fy,  under  the  first  of  EdwanI  6. 
But  I  hope  to  prove  soon,  that  it  is  impossible 
to  eonstrue  the  subsequent  sUtute  in  that  bmd- 
nar.  C<»n8H|uent]y  tliere  will  be  due  to  this 
crime  a  very  different  sort  of  puoishaaent  than 
that  which  I  have  alluded  to. 

It  will  hardly  be  said,  that  thcae  statutes  re- 
late to  i«omen  of  any  condition.  The  expres- 
aiao  excludes  them  distinctly  enoufh.  If  that 
had  been  more  general,  the  subject  matter  ex* 
dudes  them  absolutely.  They  are  no  niore 
darks,  than  lords  of  parliament.  They  never 
underwent  purntion ;  nor  were  delirered  to 
the  ordinary ;  they  were  therefore  incapable  of 
receiving  th«e  privileges :  for  these  acts  were 
merely  to  regukte  an  old  right,  not  to  give  a 
Daw  one.  Both  the  statutes,  which  nve  them 
their  exemption,  recite  it  as  a  general  proposi- 
tion, I  hat  women  were  not  entitled  to  dergy. 
Nor  have  I  even  seen  any  statute,  case,  or  book, 
wherein  any  condition  of  women  is  supposed 
exempt,  but  by  virtue  of  the  laws  I  shall  state 
presently.  It  remains  then  to  be  considered, 
whether  the  exemption  provided  by  those 
laws,  has  any  reference  to  the  statote  of  Ed- 
ward 6. 

The  first  statote,  which  exempto  women  from 
capital  ponbhment  in  any  case  of  felouy  is  the 
twenty-first  of  James  1,  c.  6,  which  runs  thus: 
"  Whereas,  by  the  laws  of  this  redm,  the 
henefit  of  dergy  is  not  altowed  to  women  con* 
victed  of  felony ;  b?  reason  whereof  many 
women  do  suffer  deatn  for  small  causes ;  be  it 
enaHed  by  the  authority  of  this  present  par* 
fiaiBent,  that  any  woman,  being  lawfully  oon- 
vieted  by  her  confession,  or  by  the  Terdict  of 
Iwdve  men,  of,  or  for  the  fekmkms  toking  of 
aay  money,  goods,  or  chattels  above  the  value 
of  twelve- pence,  and  under  the  value  of  ten 
ahillings ;  or  as  acceasary  to  any  such  offence ; 
the  said  offence  being  no  bnrgUry,  nor  robbery 
in  or  near  the  highway,  nor  the  feloaioiia  taking 
of  any  money,  goods,  or  cbattds,  fh»m  the 
pcrsoo  of  any  man  or  woman  privily,  without 
nia  or  their  Knowledge,  but  only  such  an  of- 
fence as  in  the  like  case  a  man  might  have  bia 
clergy,  shall,  for  the  first  offence  be  branded, 
and  marked  in  the  hand,  upon  the  brawn  of  the 
left  thumb,  with  a  hot  burning  iron,  having  a 
vaaian  T  upon  the  said  iron ;  the  said  mark  to 
ha  BNde  by  the  gader  openly,  in  the  Court, 
hekn  the  judge;  and  also  to  be  further  pa^ 


nbhed  by  imprisonment,  whipping,  stocking, 
or  sending  to  the  bouse  of  eorrectaon,  in  such 
sort,  manner,  ami  form,  sad  for  ao  long  time 
(not  exceeding  the  space  of  one  whole  year)  aa 
the  judffe,  iodges,  or  other  justices^  before 
whom  she  shall  be  so  convicled,  or  which  sbdl 
haTe  authority  in  the  cause,  shall.  In  tlieir  dis- 
cretion, think  meet  according  to  the  quality  of 
the  offence,  and  then  to  be  delivemi  out  of 
prison  for  that  offence ;  any  law,  cu^om,  or 
usage  to  the  contrary  notwithstanding." 

This  statute  at  least  exdndos  all  colonr  of 
reference  to  the  first  of  EdwanI  6.  Any 
woman  convicted  of  grand  larceny  (it  it  be  but 
a  simple  felony,  derifvaUe  in  a  man)  »hall  be 
burnt.  She  was  not  put  to  demaml  lienefit  of 
the  siaiute ;  to  pray  her  dergy  would  have 
been  too  absurd ;  but,  the  larctvy  being  ktated 
in  the  record  to  he  committed  by  s  womao, 
judgaMut  was  forthwith  entered  of  biiroiogy 
and  so  forth.  The  statute  is,  moreover,  con- 
fined to  such  larcenies,  where,  in  the  like  case, 
a  man  might  have  his  clergy.  I  take  notice 
of  these  words  at  present,  only  for  the  sake  of 
remarking  that,  in  this  statote,  at  least,  they 
must  relate  to  the  quality  of  the  offence,  not  to 
the  condition  of  the  offruder. 

My  lords,  the  only  statute,  of  which  the  pri- 
soner can  claim  the  benefits  against  judi^me nt 
of  death,  is  the  third  siid  fourth  ut  U  itiisai 
and  Mary,  c.  9,  s.  6,  which  runs  in  these  words : 
**  And  wheress,  by  the  laws  of  this  re  dm, 
women  convicted  of  felony,  for  steslifg  of 
goods  and  cbattds  of  the  value  of  tea  Hhilliugs, 
and  upwards,  and  for  other  felonies,  n  heri*  a 
man  is  to  have  the  benefit  of  his  elf  rgy ,  sre  to 
suffer  death ;  be  it  therefore  enacted  and  de- 
clared by  the  authority  aforesaid,  that,  where 
a  man,  bdng  convicted  of  any  felony,  for  which 
he  may  demand  the  benefit  of  his  clergy,  if  a 
woman  be  convicted  for  the  aame  or  like  of- 
fence, upon  her  prayer  to  have  the  benefit  of 
this  stotute,  judgment  of  death  shall  not  be 
given  against  her  upon  such  conviction ;  or 
execution  awarded  upon  any  outlawry  for  auch 
offence ;  but  shall  suffer  the  aame  punishment 
as  A  nuin  should  sufler  thst  has  the  benefit  of 
hia  dergy  alkiwed  htm  in  the  like  case  ;  that 
is  to  aay,  shall  be  burnt  in  the  hand  by  the 
gader,  in  open  conrt,  and  be  further  kept  in 
prisoe  for  such  time  as  the  justices  in  their 
diacretion  shall  think  fit,  so  as  the  same  do  not 
exceed  one  year's  imprisonnnent.''  Under 
thia  ad,  to  avoid  judgment  of  death,  the  pri- 
soner must  pray  the  benefit  of  this  stotute. 

I  cdlect  froiD  ooevertatio*,  perhaps  too  idle 
to  he  referred  to,  that  the  aiYvmcnt  will  belaid 
thtis.  A  woman  condotod  of  a  fdony  which 
would  he  deigyabks  io  a  man,  ahall  aofler  the 
aame  ponishnMot  as  a  man  would  in  the  like 
case,  tnat  is,  aa  a  mua  of  the  aame  condition 
with  haraelf :  but  a  peer  would  suffer  no  pu- 
nishment :  therefore  a  woman  of  that  conditioii 
shdl  Buffer  none. 

The  words,  *  in  the  like  case,'  must  mean  the 
same  here,  aain  the  tweahr-Acat  of  James,  <  coo* 
ficted  of  the  like  oAnce.^  Aadthowoida'df 
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ibe  HltaM  eonditfoo'  niMlbe  wMI^  toperaiMc^y 
if  tbej  tre  admitted  at  til.  Bot  il  it  iinpttti- 
ble  to  couceif  Cf  tbat,  if  tlM  legitlttare  btd 
metnt  to  cre«to  to  inportut  t  dwtiiictioD  be- 
tween different  ordert  uf  womeD,  it  wooM  htve 
uted  DO  wordt  for  thtt  purpose.  Nor,  indeed, 
ctn  tuch  t  dittiBetioo  be  to  created  bj  tnj  ope- 
ration of  low. 

If,  in  fiifonrof  tbe  pritooer,  tbe  tligbtett  de- 
gree of  punithment,  which  tny  mto  can  toffer 
in  the  likecato,  it  to  be  inionded,e?ery  woman 
would  claim  exemptioo  from  burning,  beeanae 
inferior  eedetiaatiet  are  not  burat ;  and  from 
forfeiture,  becante  lordt  of  parliament  are 
iieiiher  burnt  nor  forfeit.  Bot  thit  abturd  ooo- 
ttruciion  happent  to  be  thrown  out  by  the  net 
itself,  which  appointt  the  punithment,  it  meant, 
to  be  bomiuj^  and  impritoomeot.  The  ttatnte 
therefore  wiU  not  toffer  it  to  be  nndertlood, 
that  any  woman  conricted  of  any  felony,  thall 
■offer  no  other  punisbmeot,  than  thote  who,  it 
it  now  contended,  are  to  suffer  no  ponbhment 
at  all. 

Upon  these  iptHindt  I  submit  to  your  lord- 
tihipt,  that  the  judgment  to  bo  pronounced  upon 
every  woman,  of  whaterer  quality  or  denomi- 
nation, is  that,  which  is  pretcfibed  by  the  third 
and  fourth  of*  William  and  Marv ;  and  that 
there  it  no  gpronnd  or  warrant  of  law  to  insist, 
that  a  peeress  can  aroid  judgment  of  death 
upon  any  other  terms. 

My  lordt,  the  whole  quetUoo  it  upon  bnn- 
ing.  The  impritonment  it  the  tame  either 
If  ay.  Now,  if^  there  be  prudence  or  propriety 
of  any  tort  in  ettablishing  tuch  an  exemption 
lor  p^erestes,  let  thtt  prudence  or  propriety  be 
ttated,  where  by  the  conttitoUon  of  thit  coon- 
try' tuch  an  application  ought  to  be  made,  to 
parliament.  If  tbe  parliament  thould  think  fit 
to  create  new  prif  ileget,  or  add  new  ditiinc- 
tions  to  any  order  of  men,  or  women,  they 
are  competent  to  do  it.  But  it  would  beat- 
turning  too  much  for  any  court  of  jnttioe. 
Your  brdsbipt  tit  here  merely  at  a  court  of 
jottice,  not  as  a  house  of  legislature.  To  do 
that  by  forced  and  arbitrary  interpretation  of 
law,  which  ought  only  to  be  done  bj  act  of 
legislature,  is  too  much  enhancing  tbe  preroga- 
tive of  the  judge;  and  too  much  contoundmg 
those  authoritiet,  which  ought  to  have  plainer 
markt  and  broader  limita  tet  between  them. 

Mr.  Wallaet.  Mj  lordt,  I  did  not  toppoae 
it  would  have  fallen  to  my  thare  to  give  your 
lordfthips  any  trouble  upon  thb  tubyect;  and 
therefore  I  have  not  very  lately  looked  into  the 
ttatutet  which  have  been  mentioned ;  but  I 
will  state  to  your  lordahipt  in  general,  what  I 
imderstand  to  be  tbe  privilege  of  peercists  at 
this  day. 

By  the  HOtb  Hen.  0,  chap.  9,  to  obviate 
doubts  which  had  arisen  upon  Magna  Gharta, 
peeresses  are  put  upon  a  fbotlng  with  peers 
with  retpect  to  trial  and  punishment ;  and  by  an 
equitable  coottruction,  pecfetses  b^  titlet  nnoe 
created,  at  marehiooeitci  tad  VMCOMlMtct, 
Me  withiB  the  act 


At  the  time  of  pattin|f  tbe  act  of  Edwaid  tbt 
Otb,  tbe  lorde  ef  parliameit  are  atentioMi, 
which  at  that  time  of  da^  oomprebeaded  the 
whole  peerage,  lu  thb  titaatien  were  peeim  et 
tbe  time  of  pattiog  tbe  ttatnte  of  tfie  I8th  of 
Elisabeth,  wbieh  ttatnte  cannot  relate  to  them. 
Every  perton,  who  b  to  be  admitted  or  allowed 
to  have  the  beoefk  or  privilege  ef  clergy, 
thould  not  after  burning  in  the  liand  be  de£« 
vered  te  tbe  ordinary,  at  bat  heeii  cuttomary, 
but  may  be  detained  in  priaen.  Thb  pro?  itioii 
deariy  refers  to  the  tituiation  of  commoaerti 
and  not  of  peers :  it  refers  lo  these  who  were 
at  the  time  of  making  the  aet  Uable ;  whereat 
peers  were  not  in  that  ccMidition ;  they  were 
not  to  pray  their  clergy,  but  the  basofh  of  that 
act,  and  to  be  delivered  out  without  burning  is 
the  hand.  The  direction  given  by  the  act  la  It 
juttieat:  an  exprettion  never  applied,  1  be* 
lievoi  in  any  act  to  the  lerdt  in  jMurliament  tit* 
ting  In  their  jinlicial  ctpacity  at  a  criminal 
court :  the  juttioes  are  to  keep  such  pertont  in 
prison  after  they  are  burnt  in  tbe  hand ;  whidi 
is  a  deflM>nstration  that  inferior  courts  are  al* 
luded  to;  and  it  b  under  this  statute  impriaoa* 
Btent  b  inflicted  upon  persons  intitled  to  theb 
clergy. 

At  the  time  of  passing  the  ttatnte  of  the  9d 
and  4th  of  William  and  Mary,  peert  wera 
exempt  from  horning  in  the  hand  and  impri- 
tonment in  clergyable  caset,  which  comroooert 
were  sobject  to.  By  this  law  women  are  put 
on  the  same  footing  with  men,  and  tlie  courtt 
before  whom  they  are  tried  are  to  inflict  tbe 
tame  punbhment  as  they  are  authorized  to  de 
upon  men.  These  provisions  make  it,  in  my 
apprehension,  extremely  clear,  that  the  peer- 
esses were  intended  to  be  placed  in  th^  same 
condition  with  peers,  at  they  were  by  Maget 
Charta,  explained  by  the  ttatute  of  Edward  the 
6th.  Would  it  not  be  the  most  harsh  and  cruel 
interpretation,  if  the  act  was  eren  doubtful,  to 
subject  a  peerets  to  a  punishment  for  the  same 
crime  which  her  husband  b  exempt  from  ?  The 
conditions  of  persons  create  dbtinctions  in  the 
construction  of  laws;  but  the  attempt  now 
made  is  to  confoiuid  all  ranks,  and  by  supposed 
literal  interpretation  to  involve  one  of  your  lord- 
ships' own  situation  in  the  punishment,  whioli 
tlie  legiskture  hat  been  so  anxious  to  extricate 
you  firom. 

Mr.  Mansfield,  It  is  not  till  this  moment, 
that  I  had  any  apprehension  myself,  that  any 
question  of  thit  tort  would  be  agitated  before 
your  lordships ;  and  therefore  I  can  only  apeak 
of  the  teveral  statutes  referred  to  from  my  ge- 
neral memory  of  them ;  but  I  apprehend  that 
the  construction  of  these  statntes  will  not,  can- 
not be  such  as  is  now  conteiMled  for  on  the  pert 
of  the  prosecutor.  Tbe  object  of  the  construe 
tion  wbhed  by  the  prosecutor  b  thb :  that  the 
laws  of  this  country  are  to  make  a  difference 
between  one  sex  and  the  other ;  that  they  are 
now  at  thb  time  of  day  to  be  so  determined  et 
to  inflict  a  more  severe,  a  more  cruel  pimitb- 
ment  apoa  a  woman  than  on  a  maiii  tbo^gb 
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fXm  oflcnet  eooiinitted  be  the  same.  Now, 
Mch  a  cottttructioo  joor  lordthipe  would  Dever 
■uflfer,  nor  toy  coart  of  jattice  in  Ihb  country 
would  suffer  to  take  pkce,  onlesi  there  should 
■omelhiD^  be  found  in  the  law  which  ueces- 
wmn\y  requires  it :  and  takinif  the  several  sta- 
tutes toc;ether  relating  to  this  subject,  1  appre- 
hend your  lordships  will  be  of  opinion,  that 
thcsf  statutes  do  not  only  not  require,  but  that 
tbey  exclude,  such  absurdity,  such  iohuDunity. 

My  lords,  the  statute  upon  which  the  whole 
must  be  founded,  as  I  conceive,  is  that  of  the 
fOth  of  king  Henry  the  6th,  which,  as  well  as 
I  recollect  from  my  memory,  is  ch.  11,  which 
firat  provides  expreiily,  though  1  believe  it  is 
eoDsidered  only  as  a  d^aration  of  the  common 
law,  but  provides,  that  peeresses  should  be 
tried,  and,  if  I  recollect  the  words  rightly, 
■boukl  not  only  be  tried,  but  should  l>e  judged 
ill  the  same  manner  as  peers :  and  remember- 
iag  what  has  happened  upon  that  statute,  I 
must  put  your  lordships  in  mind,  that  such  has 
been  the  benignity  of  the  conittnictioa  upon  it^ 
that  though  only  three  ranks  of  peeresses  are 
named,  it  has  been  clearly  held  in  construction 
to  extend  to  all.  The  three  that  are  mentioned, 
1  think,  are  duchesses,  cnuntesses,  and  baron- 
eases.  The  construction  is,  that  it  extends  to 
msrchionesses  and  r  iscountesses,  because  I  hey 
are  intitled  in  the  spirit  and  meaning  of  the  law 
lo  the  same  privilege  which  is  given  to  the 
other  ladies  by  name.  The  clesr  result  and 
effect  of  this  statute  is,  to  say  in  general  terms, 
that  women  uf  that  hiifh  rank  should  be  tried 
and  should  bejudgeil  in  the  same  manner  as 
men.  The  terms  used  in  the  act  are  general. 
IVhoever  readM  that  latv,  will  be  astonished  to 
bear  any  mau  contending,  that  in  imposing 
judifment  upon  a  peerestf,  your  lordships  are 
to  be  guided  by  a  different  rule  from,  that  which 
you  would  follow  if  you  were  passing  judg- 
ment  upon  a  peer.  The  next  statute  to  be 
considered  after  this,  as  a  general  statute  upon 
the  subject,  is  that  of  the  dd  and  4th  of  king 
William  the  third.  Did  that  statute  mean, — 
were  the  legislators  thst  made  it  so  forgetful  of 
what  was  due  to  humanity,  and  to  themselves 
and  their  own  characters,  as  to  mean, — that  a 
distinction  in  puuishroent  should  prevail  lie- 
tween  one  sex  and  the  other,  to  the  prejudice 
of  that  which  is  intitle«l  to  the  irreater  indul- 
gence and  compassion  ?  Most  certainly  not ; 
Escause  the  express  pn»f  ision  of  that  statute  is, 
that  women  convicted  of  offences  intitled  to  the 
benefit  of  clergy  should  suffer  in  the  same 
Banner  as  men  would  suffer  con? icted  of  the 
time  offences. 

My  lords,  no  man,  who  can  read  that  sta- 
tuto,  and  reason  upon  it,  can  help  concluding 
that  it  was  the  object  of  that  law  to  say,  that 
where  women  were  convicted  of  clergyable  of- 
fences, tbey  should  be  in  as  good  a  situation  as 
men  who  were  convicted  of  the  like. 

My  lords,  taking  these  two  statutes  of  the 
9(Hb  of  Henry  the  sixth  providing  for  the  trial 
ud  judgment  of  peeresses,  and  the  general 
Hatiito  of  the  Sd  and  4th  of  William  the  third 


S'vuig  the  benefit  of  clergy  to  women,  I  should 
ink  It  impossible  to  say,  that  peeresses  con- 
victed uf  a  clergyable  offence  were  not  to  have 
;  precisely  the  same  privikges  as  ptcn  convicted 
:  of  such  offences. 

I      My  lords,  if  there  he  any  role  of  coastructioD 
\  in  the  law,  which  is  indiaputable,  for  ezpound- 
,  ing  statutes,  it  is  ihb ;  that  statutes,  aa  we  say, 
in  pari  maierid^  relating  to  one  aubject,  are  to 
be  considered  as  one  law,  token  and  interpreted 
together  aa  throwing  light  one  upon  the  other  r 
no  rule  of  construction  is  bettor  established. 
Follow  that  role  of  construction  here.    Take 
first  the  general  law  for  the  trial  of  neereaace 
and  the  judgment  of  peereaaes  in  ine  aame 
manner  as  of  peers ;  then  take  the  general  Uw, 
giving  the  benefit  of  clergy  to  women  in  the 
same  manner  aa  to  men  ;  and  who  will  not  aav, 
that  that  rule  of  construction  does  not  necessarily 
tend  to  put  both,  upon  the  rank  of  men  and 
women,  in  the  aame  condition,  when  convicted 
of  the  same  species  of  offence?  But  what  are 
the  particular  acts  of  parliament,  which  have 
been  referre<l  to  aa  requiring  a  different  con- 
struction ?  By  the  first  of  £d ward  the  aixth,  it 
is  extremely  clear,  that  peers  are  not  to  undeigo 
the  ignominious  punishment  of  burning.    The 
sUtute  thst  follows  that  of  Edward  the  sixth,  is 
the  18lh  of  Elizabeth,  which  Ukes  away  the 
delivery  to  the  ordinary,  substitutes  boruing  in 
its  place,  and  then  gives  a  povrer  to  imprison. 
Whoever  reads  that  act,  will  see  that  it  cer- 
I  tainly  was  confined  to  cases,  where  punish- 
i  ment  was  to  be  inflicted  by  justices  upon  per- 
;  sons  of  sn  ordinary  description,  not  persons  of 
the  rank  of  peers ;  and  the  atatute  strictly  snd 
clesrly  relstes  only  to  persons  so  having  clergy 
allowed,  as  is  prescribed  by  that  sUtule :  and  if 
;  the  18tb  of  Elizabeth  is  to  have  the  construc- 
tion which  is  contended  for,  1  undersUnd  it 
must  have  effect  also  to  inflict  the  puoishment 
of  burning  upon  peers.    So  much,  my  lords, 
for  the  statute  of  the  18th  of  Elizabeth.    The 
31st  of  king  James  was  mentioned  as  first  in 
part  giving  clergy  to  women :  the  3d  and  4th 
of  king  William  the  third  is  mentioned  aa  al- 
luding to  it.    It  dues  so,  but  the  provisions  of 
the  3d  and  4th  of  king  William  the  third  are 
general,  that  is,  a  general  law  extending  the 
benefit  of  clergy  to  women  in  all  cases.    Now 
it  is  ssid  there,  that  tliey  shall  have  the  aame 
punishment  as  men  ;  they  are  lo  be  in  the  like 
aitoation  aa  men.-   Then  the  act  goes  on  to  say, 
that  is  to  say,  burning  snd  imprisoning. 

My  lonis,  whst  is  the  fsir  construction  of  this 
law  ?  Why,  that  women  shall  he  in  the  same 
aituation  as  men ;  and  where  men  are  of  auch 
condition,  that  they  weuld  be  burnt  in  the 
hand,  that  they  would  be  liable  to  be  iropri- 
aoned,  women  in  like  manner  should  be  subject 
to  burning  in  the  hand,  and  should  be  sulyect 
to  imprisonment :  but  no  one  ever  heard,  that 
the  severe  part  of  a  law  inflicting  a  punish- 
ment should  be  extended  so  by  construction, 
where  \\  was  not  so  expressed.  Now  you  must 
act  against  the  clear  provision  of  that  law, 
that  women  should  be  iq  the  aiupe  aitiuttioo  aa 
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men,  if  voo  were  to  saj,  that  a  peeren  eon- 
victetl  of  a  clei^yable  ofllence  should  either 
undergo  the  pnoisbment  of  burning,  or  the  pu- 
nishment of  impriiioninent.  No  one  can  nay 
upon  the  statute  of  £divard  the  sixth,  that  they 
are  subject  to  either.  The  object  of  the  statute 
of  William  the  third  was  to  make  the  punish- 
ment of  such  offenders  precisely  the  same  with 
re^nl  to  one  sex  as  the  other ;  and  the  true 
spirit  and  great  object  of  that  law  roust  be  di- 
rectly acted  against,  if  a  peeress  was  to  be  put 
in  a  different  situation  from  that  of  a  peer,  and  to 
have  a  more  severe  and  cruel  punishment  iuflictr 
ed  upon  her,  than  w  ould  be  upon  him.  These  are 
the  only  general  observations  that  occur  to  me 
DOW  in  tuking  the  whole  scope  of  the  law :  1 
therefore  submit  to  your  lordships,  that  the 
noble  lady  at  the  bar  is  entitled  to  the  benefit  of 
these  statutes. 

Attorney  General,  My  lords,  concerning  the 

r»int  which  is  now  depending  bei'ore  the  House, 
fairly  confess,  that,  when  your  lordships  first 
called  upon  me  to  give  my  reasons  why  judg- 
ment of  death  should  not  be  suspended  upon  the 
prayer  of  the  prisoner,  made  in  the  manner  in 
which  that  prayer  was  conceived,  and  upon 
the  effects  and  consequences  of  allowing  her  the 
benefit  of  the  statute  in  a  more  regular  course, 
1  would  rather,  if  1  might,  have  been  excused 
from  laying  my  thoughts  before  your  lordships. 
1  had  heard  a  rumour,  that  men,  whose  learn- 
ing and  authority  1  greatly  reverence,  held  a 
different  opinion.  This  could  not  fail  to  raise 
much  distrust  of  my  own  conclusions,  al- 
though I  had  thoroughly  considered  the  sub- 
ject ;  and  although  I  never  read  any  proposi- 
tion with  more  perfect  conviction  of  the  truth 
of  it,  since  1  learnt  to  read. 

My  lonls,  that  idea,  the  only  oi^e  1  have  been 
able  to  form,  or  adopt,  is  now  very  much 
stren(ji:tlieDed.  That  cloud,  which  came  over  it 
from  the  rumoured  prevalence  of  contrary  no- 
tion, is  very  much  removed.  Because,  if  there 
be  no  opinion  to  the  contrary,  but  what  is  to  be 
founded  on  the  argument  I  have  heard  to-day 
from  those  who  are  best  able  to  sustain  the  con- 
trary opinion,  lam  perfectly  satisfied,  it  is  im- 
possible this  should  pass  as  a  |K)int  of  law,  or  re- 
ceive the  sanction  of  y  our  lordsb  i])s'  concurrence. 

My  lords,  what  are  the  arguments?  First, 
it  is  utterly  inconceivable,  that  the  law  should 
pot  such  dift'ereuce  between  the  two  sexes. 
My  lords,  if  the  subject  was  laid  by  for  a  mo- 
DK  lit,  only  to  make  a  handsome  compliment  to 
a  very  respectable  part  of  this  assembly,  whicli 
well  deserves  all  the  attention  it  commands,  it 
is  impossible  to  qoarrt'l  with  a  turn  of  gallantry. 
hut,  resuming  tlie  subject,  we  are  all  agreed, 
that  the  law  did  actually  put  that  very  diffe- 
rence between  the  sexes  for  many  centuries. 
And  tliis  uncourtly  statute  of  £dward  the  sixth, 
proceedin*^  upon  the  law  as  it  found  it,  did  not 
think  of  abolishing  the  distinction.  It  was 
quite  beside  the  purpose  of  that  act,  which  did 
not  mean  to  quality  the  severity  of  the  criminal 
kw  in  general,  much  less  to  make  an  equal 


distribatioo  of  it  amoo^  the  tsljecti  at  htft. 
But,  taking  the  law  as  it  stood,  it  was  fouod  la* 
convenient,  incompatible,  and  ibocking  to  reft* 
son,  that  lords  of  parliament,  who  were  to  give 
their  voices  apon  tbo  most  siduous  affaira  of  a 
great  empire,  ehoald  do  so  under  apparent 
stigmata  and  circomataoces  of  open  infamy. 
I  don't  rely  on  the  gender  of  the  words,  bat 
on  the  uorpose  of  the  act.  Women  are  ex- 
dulled  by  both.  Tbev  were  neither  liable  to 
the  stigmata,  nor  held  ibo  high  office  which 
made  them  intolerable.  Therefore  bishopi, 
whom  the  98th  and  SSnd  of  Henry  the  8th  bad, 
at  that  time,  made  liaUo  to  the  whole  case  of 
other  clerks  couTict,  were  ineladed :  woimb 
certainly  not  The  privilege  was  given,  not  to 
the  peerage,  bat  to  the  house  of  parliament,  to 
be  claimed  by  the  members  aa  such.  It  was 
not  aubstanure;  but  an  ingraftmeot  on  the 
right  to  clergy,  which  women  never  had.  In 
truth,  I  have  not  heard  a  hint  from  the  coun- 
sel on  the  other  side  to  question  the  existence  of 
this  difference  down  to  the  third  and  fourth  of 
William  and  Mary,  upon  which  act  they  ha?e 
chiefly  relied  in  argnment  They  lay  it  dowo^ 
that  peers  convict  of  clergyable  crimes  are  ex* 
empt  from  all  punishment,  not  being  witbiA 
the  18th  of  Elizabeth  ;  that  peeresses  are  to  be 
tried  and  judged  Uke  peera ;  that  the  3d  and 
4th  of  William  and  Mary  puts  women  confiet 
in  the  same  condition  aa  men;  and  that  by 
some  tacit  reference  to  the  former  atatutcSi 
peeresses  convict  are  not  to  be  poniafaed  at  all. 

I  have  troubled  your  lordships  already  with 
my  reasons  for  thinking,  that  in  oki  time,  peers 
enioyed  the  benefit  of  clergy  in  common  with 
other  men,  and  upon  the  same  terms ;  that  in 
the  4th  of  Henry  the  7th,  burning  was  inflicted 
upon  them  as  lay- clerks ;  that  the  atatnte  of 
Edward  the  6th,  in  the  Tory  moment  of  exempt- 
ing them  from  the  penalties  incurred  at  law  by 
conviction,  adjudges  them  clerks,  and  delivers 
them  tor  purgation  in  the  bishop's  court;  that 
the  statute  of  Elizabeth  delivers  all,  who  eball 
thereai'ter  be  admitted  to  clerg[y,  from  purga- 
tion, and  discharges  them,  subiect  to  such  oor- 
rection  by  imprisonment  for  less  than  a  year, 
as  the  Court  shall  think  fit. 

It  is  not  denied,  that  these  words,  io  their 
plain  and  natural  sense,  embrace  the  case  of 
peers.  But,  in  this  context,  it  is  supposed  they  do 
not,  because  the  clerks  convict  are  to  be  dis- 
charged af\er  allowance  of  their  clergy,  and 
after  burning  in  the  hand  according  to  the  sta- 
tute. This  last  provision,  they  say,  cannot 
refer  to  peers.  Nay,  one  learned  gentleman 
thought,  that,  if  it  should  be  construed  to  in- 
clude peers,  they  must,  by  force  of  these 
words,  be  burnt  in  the  hand. 

1  cannot  follow  this  idea.  I  have  no  way  of 
conceiving,  how  an  act  which  inflicts,  or  rattier 
reserves  a  penalty,  according  to  the  law  as  it 
then  stood,  can  he  interpreted  to  create  a  new 
penalty  ;  or,  by  w  hat  chain  of  reasoning  it  is 
concluded,  that  where  all  convicts  are  to  be 
discharged  upon  the  allowance  of  clergy,  and 
such  burning  aa  the  law  directs,  thoso  are  not 
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to  l«  JwtliMFfiii  al  AH*  fiir  vbo«i  the  kiv  baa 
aat  dnrcctad  boroiBg.  Gkippwe  Um  kiiif  tkmvM 
■anrfon  tiM  bwraiig ;  it  was  tlmight,  hi  Urd 
Waririek'a  caae,  thai  wovid  ba  a  parfeet  dit- 
abarga.  Diiraiag  waa  oat  aabatitaled  io  Iha 
frfaea  of  pargalioo :  that  waa  a  oaara  alia  ?  it  is 
eaBtrarvtatiiebiiiarj:  baroiaKaxiatad  bafbra 
tba  18tb  af  EMaywlb,  m  jasi  tba  aam  axtent 


DmAiu  qf  Kmgiiomp 


aa  after,  loipriaoiieaeiil,  at  Iba  diaereliaa  of 
Ibe  leni|iaral  jadfpa,  waa  the  tobaliloia  far  far* 
galioa ;  and  is  titsadad  cxpoasly  to  all,  wba 
aaa  di^acfpad  firoai  paigatisa.  Bat  it  saams 
laa  lata  to  arfpaa  ^Na.  Waa  it  aat  asprrasly 
4eoidad  in  tbe  eaaa  of  8«ari  and  WiHiama, 
wbaa  probibitaoa  weat  to  slay  tbe  depritatiaa 
af  a  iMiaoo,  wbo  bad  baan  oonvictad  af  «iaa- 
afauqphirr,  and  diarbargad  nodar  tbe  18tb  of 
SKsabetb,  allbougb  ba  oauM  oat  ba  barot  f 
^  Fur  wImo  tba  atatiHa  aajrs  after  bamiaar,  it 
iteporta,  wbaia  buraiaff  cidgfat  lo  be ;  otaer- 
wiae  the  atatota  woald  do  do  qpood  lo  clerks,  for 
wboai  It  waa  moat  imeodcd."  Tbe  caae  is 
aaparted  io  Hobart  Tba  statute  apeaka  aai- 
▼araslly  of  ererj  bodv,  tboaa  wbo  were,  and 
Ibaae  wbo  were  aot  liable  to  bonnag ;  and  dis- 
cbarra  theas  all,  after  albwaoea  af  clen^, 
and  InmiiDg  aocordiag  to  hiw,  as  it  bad  atood 
before ;  tbat  ia,  «  reddendo  aiagala  snianilis.' 

Tbe  next  obfoetiaa  ia,  tbat  tbe  word  •jasticea' 
will  aot  apply  la  year  lofdsbipa,  eran  wbile 
yaa  arts  aittiog  merely  in  Ibe  ebaraders  of 
jwdges.  Tberafore  a  statate,  wbiob  is  to  be 
executed  by  justices,  eannot  rabtte  to  a  peer, 
arba  is  not  triable  by  iustices. 

Is  it  tben  sariously  contended,  that  yoor 
kirdsbips,  exeroiaing  yonr  joiisdictMo  in  tbe 
trial  ol  a  p«er,  will  not  do  all  the  same  acts  of 
jaslice,  wbicb  jodgss  must  do  ia  Ibe  trial  of  a 
ooousooer  ?  Upon  reading  many  acts  of  par- 
liamenc,  your  loidsfaips  wiU  6nd,  eitber,  tbat 
jau  have  no  juriadiction  at  all,  or  tbat  yoa  muat 
aiarciae  it  under  Ibe  character  aad  denonuna- 
tian  of  joatieaa.  Tbe  aame  objodtoo  might 
have  been  made  to  lofd  Fcrma's  execution  ;* 
tbe  same  to  the  bnminga  peer  under  tbe  ata- 
tute  of  Uenry  the  7ih.  By  tbe  word  'justices' 
I  understand,  in  our  law,  all  manner  of  officers 
wbo  are  entrusted  with  tbe  adminiatration  of 
juatice.  So  Spelntan  defines  tlie  word.  In  high 
antiquity,  tbe  name  went  to  the  greatest  subject 
in  this  country ;  for  I  take  tbe  *  Juslitiarius 
tatius  Angli«'  to  bare  been  abofe  tbe  *  Senes- 
eballus  regis.'  Year  lordships  therefore  will 
not  disdain  the  name ;  for  you  sit  here  in  no 
bigher  character  than  tbat,  which,  by  just  and 
natural  construetioo,  ia  attributed  to  tbe  word 
•justices.'  Therefore,  if  no  better  obyeotions 
can  be  raised  than  theae,  I  apprehend  tbe 
words  of  the  statute  sufficieotly  comprixe  tbe 
peerage.  This  also  was  laid  down  ia  the  trial 
of  h»rd  Warwick. 

But,  my  lords,  if  these  are  olgections,  whi- 
tbar  do  tbey  go  ?     Not  ouly  to  subvert  the  sU- 
tula  of  Elizabeth,  io  this  most  reasonable  par- 
ticular of  giving  aome  conrenient  correction, 
■^ — • 

•  See  his  case,  vd.  19,  p.  885. 
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aa  Iba  atatala  catti  il»  la  a  crimiaal  Ibmud  an 
but  la  raaiaaa  a  law,  wbicb  baa 
for  aaaay  agaa  baan  oadcfalaad  la  ba  at  aa 
and  t  and  I  flatter  myaelf,  coosidariag  tbe  ae- 
couat  wbicb  Iba  boaks  all  giva  af  ity  thai  pur- 
gatiao  ia  at  aa  and. 

But  I  am  called  npoa  la  leak  al  tbe  SOIh  of 
H.  0,  e.9.  Tlua  waaaaaeiadeclaralorv  ~ 
raeating  tba  a9tb  chapter  af  Magna  CI 
*  noUus  liber  bomo,'  sod  aa  fartb,  and  a  very 
absurd  doMbt,  wbetbar  •  boeM'  indadad  botb 
genders ;  and  dedariag,  tbat  **  Mica  aball  be 
put  la  aaawer,  and  jud^  before  aocb  indgaa 
and  pceia''  (here  by  tbe  way  judges  and  paera 
are  ayaonymoas)  *«  as  peers  should  be."  Bat 
though,  by  Magna  Charta,  peeresses  were  to 
be  tned  by  their  peers,  aa  other  women  were 
by  theirs,  there  tbe  privilege  ends.  All  were, 
upon  conviction,  lo  receive  the  like  judgment 
and  execution :  and,  in  tbe  exemption  from 
death,  tbe  difference  was  not  between  Uie 
ranks,  but  the  sexes,  of  tbe  convicts.  Aad  ao 
tbe  law  uodoubledly  coalinued,  notwithstand- 
ing this  sutute. 

But  it  was  said,  tbat,  by  the  equity  of  this 
statute,  marebioncases  and  viacounlessea  were 
included,  though  not  named.    This  was  to  give 
cauntenanceto  tbe  rule,  that  all  statutes  im  pari 
mmitrid  shall  be  coottnied  alike.      There  b 
grsatjgood  seaae  in  the  rule.     Marchionessea 
and  viacottntesses  were  dearly  wttbia  the  law 
declared ;   and  onnaeqoently  witbiu  the  reason 
of  dcdaring  it :  therefore  docbesses,  conntessea, 
and  haroiiessea  were,  by  a  sortof  syneclidoobe, 
put  for  all  peereases.     So  where  a  privilege 
IS  saved  to  certain  denominations  of  people,  all 
others,  who  were  before  within  the  same  pri- 
vilege, will  be  witliin  the  aaving,  if  there  be 
nothing  in  the  context  to  raise  a  distinction 
againat  them ;   particularly,  if  the  saving  he 
only  declaratory,  and  not  a  positive  exception. 
Nay,  in  a  new  law,  tbiogs,  equally  within  the 
reason  of  it,  have  been  comprised  in  it  bjr  con- 
struction.     But  this  borders  upon  arbitrary : 
parliaBMttt  seems  the  propereat  judge  of  thia 
reason.    If  paera,  disqualified  to  vote,  should 
claim  the  benefit  of  the  Ut  of  Edward  the  6th, 
it  might  be  argued  with  aoase  plausibility,  that 
they  are  witliin  the  reaaon  of  the  act.     Tbey 
are  so  oertaialy ,  in  every  point,  except  that  of 
voting ;  and  yet  I  shouid  think  it  too  much  to 
overlook  so  material  a  distiactiao  nsade  by  the 
statute  itaelf.    But  if  women,  wbo  were  not 
concerned  in  any  |iart  of  tbe  sdNeot  matter, 
make  the  same  claim,  it  would  be  nuking  a 
perfectly  new  law  to  include  them.    Where 
then  is  tbe  ptf  rtlai  sialert«  between  tbe  act  of 
William  and  Mary,  for  exemptiug  women  from 
capiul  panishment,  and  the  S(Hh  of  Henry 
tbe  6th,  which  had  nothing  to  do  with  pooislH 
aMut ;  or  the  1st  of  Edward  tbe  6tb,  which 
had  nothing  to  do  arith  women  f 

I  did  propeee  two  statutes  to  be  considered 
to  pari  MMlerid,  tbe  acts  of  James  and  of 
William  and  Mary  ;  the  only  two  which  con- 
fer upon  any  womaa  any  exemption  from  ca- 
pital pmnabflwat    1  bsiva  Ml,  beard  it  denied^ 
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that  if  a  pMrett  hid  tlood  convicted  of  the 
cmnes  roentiooed  id  tfie  6rst  act,  the  puoish- 
roeut  Uiere  specified  niuat  have  eotued.  This 
fixes  the  sense  of  these  words,  *  in  the  hke  case.' 
1  am  possessed  therefore,  of  this  gfround,  that 
the  act  of  £dward  the  6Lh  did  not  touch  the 
difiereoce  put  hy  the  law  of  clergy  between 
the  sexes  ;  nor  that  of  James  make  any  dif- 
'ference  as  to  the4|uality  of  the  ofi*eoder.  We 
go  entirely  upon  tlie  act  of  William  and  Mary. 
It  id  inaccurate  to  say,  this  act  puts  women 
into  the  same  condition  with  men  ;  and  still 
more,  with  men  of  the  same  quality  respec- 
tively. There  is  nothiuif  in  it  about  the  condi- 
tion of  the  person.  Where  a  man,  convict  of 
any  felony,  has  clergy,  a  woman,  convict  of  the 
like  ofience,  shall  not  have  judgment  of  death, 
but  siiflfer  the  same  punishment  as  a  roan  would 
suffer,  with  clergy,  in  the  like  case.  These 
wopIs  refer  altogether  to  the  quality  of  the  of- 
fence. That  very  crime,  which  in  one  record, 
applied  to  a  man,  infers  judgment  of  death, 
avoidable  by  his  claim  of  clergy,  applied  in 
another  to  a  woman,  infers  the  specific  judg- 
ment prescribed  hy  the  act.  Nor  are  the  two 
sexes  put  into  the  same  condition*  even  as  to 
ppuishment.  All  women  avoided  judgment  of 
death ;  not  so  of  all  men.  8ome  were  iadii  > 
pensably  incapable  of  holy  orders :  such  can- 
not iiave  their  clergy  at  this  day ;  nor  had  any 
Other  exemption  from  death  before  the  5th  of 
Anne.  Some  could  not  prove  their  title  to 
clergy  by  reading.  Men  could  have  their 
clergy  but  once :  women  the  benefit  of  this 
statute  ioiiu  guotiei,  till  a  sub^uent  act  alter- 
ed the  law  in  this  respect. 

Still  less  can  the  words  be  twisted  to  create  a 
difiference  as  to  the  rank  of  the  offender.  It  is 
hard,  says  a  learned  gentleman,  to  put  the  se- 
verest  construction  upon  an  act  of  this  sort. 
Tlie  act  is  not  pensl.  But  the  shorter  answer 
is,  there  are  not  two  constructions  to  chuse  be- 
tween. If  the  phrase  had^been  left  general, 
*  the  same  jtunishment  as  a  roan  should  suffer 
that  had  his  clergy  in  the  like  case,'  it  might 
have  been  thought  uncertain  what  that  puuish- 
luent  should  be;  because  diffen^ut  orders  of 
men  were  liable  to  different  measure  of  punish- 
ment in  the  like  case ;  the  bulk  of  men  to  for- 
feiture, burning,  and  discretionary  imprison- 
ment; inferior  ecclesiastics  to  forfeiture  and  im- 
prisonment ;  lords  of  parliament  tu  imprisonment 
only.  In  such  a  text  there  might  ha%e  been 
room  to  contend  for  a  favourable  construction  ; 
and  yet,  even  then,  I  should  have  thought  that 
the  measure  of  punishment  allotted  to  the  bulk 
of  mankind,  undistinguished  by  peculiar  uri- 
vileges,  must  have  been  deemed  the  meaning 
of  the  legislature.  But  whatever  might  have 
been  the  construction  of  such  a  text,  it  must 
have  applied  equally  to  all  women.  They  could 
not  have  been  classed  in  casts,  according  to  the 
condition  of  their  respective  husbands;  the 
wUQe  of  a  lord  of  parliaonent  to  be  imprisooed ; 
of  an  inferior  ecclesiastic  to  be  imprisoned  and 
to  forfeit ;  of  other  men  to  be  impriaoned,  to 
forfeit,  and  be  burnt.    The  alatute  kowerer  Iim 
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put  ao  end  to  all  question,  by  stating  expressir 
the  very  measure  of  punishment  allotted  to  all 
women. 

Burnt  in  the  hand  in  open  court,  it  is  said, 
shall  not  apply  to  peeresses,  because  they  were 
never  liable  to  be  burnt  at  all.  The  position  is 
true,  not  of  peeresses  alone,  but  of  all  women. 
But  they  were  liable  to  judgment  of  death  ;  for 
which  this  slighter  punishment  was  a  desirable 
commutation. 

My  lords,  if  there  be  any  thing,  in  the  na- 
ture of  the  punishment,  unreasonaible,  or  im« 
prooer  to  be  applied  to  women  in  (retieral,  or  to 
noblewomen  in  particular,  let  the  matter  come 
before  parliament.  It  is  a  legislstive  conside- 
ration, and  parliament  will  entertain  it  accord- 
ing to  the  extent  of  the  principle,  which  cer- 
tainly will  apply  to  many  noblewomen  of  much 
higher  rank  than  some  oeeresses,  who,  as  the 
law  now  stands,  are  lume  to  that  punishment. 
So,  1  think,  they  ought  to  remab.  Guilt  levele 
rank.  A  noblewoaian,  covered  with  the  igno« 
miny  of  such  a  conviction^  cannot  foriett  lest 
than  her  estimation. 

My  lords,  the  only  question  is  this :  hBS  any 
positive  law  ^ntea  the  exemption  now  de- 
manded, to  wind  op  such  a  record  as  thb  with 
perfect  impunity,  a  ridiculous  disgrace  to  pob« 
lic  justice?  Has  Uiis  been  done  in  expresa 
terms ;  or  in  terms,  whose  necessary  construc- 
tion amounts  to  express  ? 

My  lords,  when  I  have  qualified  the  que** 
tion  m  that  manner,  I  have  gone  to  the  verge 
of  judicial  authority.  And  i  do  desire  to  prese 
this  qpon  your  lordships  as  an  universal 
maxim :  no  more  dangerous  idea  can  creep 
into  the  mind  of  a  judge,  than  the  imagine* 
tion  that  he  u  wiser  than  the  law.  1  confine 
this  to  no  judge,  whatever  be  his  denomma* 
tion,  but  extend  it  to  all.  And,  speaking  at  the 
bar  of  an  English  court  of  justice,  I  make  sore 
of  your  lordships'  approbatiiNi,  when  I  com* 
prize  even  your  lordships,  sitting  in  West- 
minster-hall. It  is  a  grievous  example  to 
other  judges.  If  your  lordships  assume  thiS| 
sitting  iu  judgment,  why  not  the  King's- 
bench  ?  Why  not  commissioners  of  Oyer  and 
Terminer  ?  If  they  do  so,  why  not  the  Quarter 
sessions  P  Ingenious  men  nuiy  strain  the  law 
very  far — but,  to  pervert  it — to  new  model  it^* 
the  genius  of  our  constitution  says,  judgee 
have  no  such  authority,  nor  shsll  presume  to 
exercise  it. . 

The  Lords  then  adjourned  to  the  Chamber 
of  Pariiament;*  and,  after  some  time  passed 


*  Die  Lnnse,  99  April'is,  1776. 

Ordered  by  the  Lords  spiritual  and  temporal 
in  parliament  asetnbleil,  that  the  following 
Question  be  put  to  the  Judges,  viz. 

Whether  a  peeress,  convicted  by  her  peers  of 
a  cleiigysble  felony,  is  by  law  intitled  to  the 
benefit  of  the  sUtutes,  so  as  to  excuse  her  from 
capital  punishment,  without  being  burnt  in  the 
lumd,  or  being  liaUeto  any  impriionmc&tr 
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Uiere  the  House  tdjonrnefl  agfmio  into  Wc*«t- 
miaster-liall ;  when,  tfter  the  usual  proclama- 
UoD  for  silence,  hit  grace  theLont  Higffa  Slew- 
ani  addressed  the  prisoner  to  the  following 
effect : 

Whereupon  the  Lord  Chief  Baron  of  the 
Court  of  JB^ichequer,  having  conferred  with 
the  rest  of  the  judges  present,  delivered  their 
unanimous  Opinion  upon  the  said  Question, 
with  his  reasons,  as  fbltoir,  viz. 

Mylonls;  the  question  proposed  by  your 
lordships  for  oar  opinion  is, 

Whether  a  peeress  convicted  b^  her  peers  of 
a  clergyable  felony,  is  by  law  intitted  to  the 
benefit  of  the  statutes,  so  as  to  excuse  ber  from 
Capital  punishment,  without  behiff  burnt  in  the 
hiwd,  or  being  liable  to  any  inD|inaoninentf* 

My  lords,  your  lordships  wonid  probably 
expect,  that  on  a  question  of  this  importance 
the  judges  would  have  de^red  time  to  have 
considered  of  it;  but,  as  it  was  easy  to  foresee 
from  the  first  appointment  of  this  trial,  that  a 

Suestion  of  this  sort  would  probably  arise,  we 
ave  all  looked  into  the  tereral  statutes,  fivnn 
which  any  light  could  be  expected  :  and  as  on 
•nch  a  consideration*  we  have  been  able  to  form 
an  opinion,  in  which  we  all  concur,  we  thought 
h  onr  duty  to  deliver  it  immediately,  and  not 
obstruct  t*he  public  bnshii^  by  unneGessarily 
protracting  this  trial,  which  has  already  taken 
Up  so  much  of  yoiW  lordships'  time. 

1  am  therefore  authorized  by  my  brothers 
^  say^,  we  all  concur  in  opinion,  that  a  peeress 
eonvicted  by  her  peers  of  a  clergyable  felony 
Is  by  law  intitled  to  the  benefit  of  the  statutes, 
io  as  to  excuse  her  from  capital  punishment, 
irithout  being  burnt  in  the  haod|  or  being  liable 
fb  any  Imprisonment. 

-  Aly  lords,  the  question  depends  on  several 
icts  of  parliament.  The  first  I  shall  trouble 
ytmx  lonlships  with,  is  the  99  Hen.  Sff  c  9, 
which  recites,  •^  that  by  Magna  Charta  no 
freeman  shall  be  taken,  or  imprisoned,  or  dis- 
seised of  his  freehold,  or  his  liberties  or  free 
Customs,  or  shall  be  outlawed,  or  in  any  wise 
destroyed,  that  is,  forejudged  of  life  or  limb, 
or  put  to  death,  or  shall  w  condemned  at  the 
king's  suit,  either  before  the  king  in  his  bench, 
that  is,  the  King's- bench,  oi-  before  any  other 
commissioner  or  jud^  w1iatAieva','but  by  the 
bwfuf  judgment  of  hiir  peers,  or  by  th^  law  of 
the  land ;  in  which  statute,  (that  is,'  Magna 
Charta,)  no  mention  is  made  how  women, 
ladies  of  great  estate  in  respect  of  their  hus- 
bands peers  of  the  land,  married  or  sole,  that  is 
to  say,  duchesses,  countesses,  or  baronesses, 
thairbe  nut  to  answer,  or  before  what  judges 
Ijbey  shall  be  juilged  upooindictrntntsof  trea- 
■oos  or  felonies  by  them  committed  or  done ; 
in  regard  whereof.it  is  a  doubt  in  th«  law  of 
England,  before  whom  and  by  whom  inch 

"  ^8ee  Leach's  Hawkins's  Pleap  of  the  Crown» 
Vk.  1^,  c.  33,  s.  8'. 

'  fthe  9tat.i^fl.  6,  leenu  to  be  here  in- 
tanded. 
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L.  U.  S.  Madam,  the  lords  bare  ceemlirH 
of  the  prayer  you  have  made,  to  ftave  the 
benefit  of  the  sututet,  and  the  lords  allow  it 
yen. 

But,  Madam,  let  me  add,  that  although  very 

ladies  so  mdieted  shall  be  potto  answer  and  be 
judged :  our  said  lord  the  king,  wilting  to  put 
6ut  4uch  ambiguities  and  doebfs,  hath  dedared 
by  authority  aforesaid,  that  such  ladies  so  m- 
dicted,  or  hcreafWr  to  be  indicted  of  any  treason 
or  felony  b?  them  done  or  hereafter  to  be  done, 
whether  they  be  married  or  sole,  that  they 
thereof  shall  he  brought  to  answer,  and  p«t  to 
answer  and  judged  before  such  judges  and 
peers  of  the  realm,  as  |ieers  of  the  realm  sbool4 
be,  if  they  were  indicted  or  impeached  of  soeh 
treasons  or  felonies  done  or  hereafter  to  be  done, 
and  in  like  (autiel)  manner  aad  form,  and  none 
otherwise." 

Your  lordships  will  observe,  that  thia  statute 
does  not  introduce  a  new  law,  hot  is  a  derlara- 
tive  law,  explaining  wliat  the  true  meaning  of 
Magna  Charta  was.  *  Peers'  in  that  statute 
meaps  equals ;  and  therefore  any  of  the  no- 
bilitv  most  by  Magna  Charta  be  tried  by  the 
nobility  who  are  their  peers;  for  all  nolulitf, 
whether  barons  the  lowest,  or  dukes  tne 
highest  degree  of  nobility,  are  all  equals  in  this 
respect :  and  loni  Coke,  td  lost.  .4.5,  says, 
**  though  duchesses,  countesses,  and  bartmesscs 
are  only  named  in  this  declaratory  statute,  and 
marchionesses  and  viscountesses  are  omitted, 
notwithstanding,  they  are  also  compreheadcd 
in  this  ^9lh  chapter  of  Magna  Charta.'* 

*  Peers,'  though  originally  meaning  only 
eqaa1s,i8now  by  common  use  applied  to  a  par- 
ticular part  of  the  nation,  distinguished  from  the 
rest  by  superior  rank  and  privileges,  which  they 
derive  from  the  king  originally  by  writ  or  let- 
ters patent  granted  to  them  or*their  ancestors ; 
and  in  cases  of  such  ladies  as  are  not  so  en- 
nobled, they  obtain  that  nobility  by  luarriage 
to  those  who  are  so  ennobled. 

Ak  the  next  statute,  1  £.  6,  e.  19,  s.  14, 
speaks  of  the  benefit  of  clergy,  it  will  be  ne- 
cessarv  to  say  something  upon  thai  sulked. 
Lonl  hale,  in  his  second  volume  of  his  History 
of  Pleas  of  the  Crown,  page  38S,  says,  that 
**  aiiclently  princes  and  states  converted  to 
Christianity  granted  the  clergy  exemptions  of 
places  consecrated  to  religious  duties  mm  ar- 
restsfor  crimes,  which  was  the  original  of  sanc- 
tuaries; and  secondly,  exemptions  of  their  per^ 
sons  from  criminal  proceedings  in  some  eases 
capital  before  secular  judges,  which  was  the 
tnie  original  of  th is  priviiegium  cUricait,  The 
clergy  increasing  in  wealth,  power,  honour, 
ncrmMr,  and  interest,  claimed  as  a  right  what 
the?  at  first  obtained  by  the  favour  of  princes 
and  states,  and  by  degrees  extended  these  ex- 
emptions to  all  that  had  any  kind  of  subordi- 
nate ministration  relative  to  the  church." 
'  These  exemptions  never  rose  to  so  great 
an  height  in  this  kingiloro  as  in  other  places  ; 
and  therefore  the  clergy  were  no|  exempted 
here  firoiki*  Civil  tuits,  nor  was  tb»B  pritikgium 
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litde  puiabmcfit,  or  boim,  cto  now  be  inflicted, 
tho  Kelifi|f9.of  joor  owo  coufcience  will  sup- 
ply tbat  dettBcL  Aod  let  me  gi?e  you  ibis  in- 
iormttion  likewise,  tbst  you  can  net er  hate  tbe 

thrkaU  allowed  in  tbe  lowest  crimes  not  ca- 
ikal,  nor  wherein  tbey  were  not  to  lose  life  or 
Smb,  nor  in  high  treason  touching  the  king 
Jbimsell*,  or  his  royal  majesty :  but  by  36  £.  3, 
c.-4»  de  Clero,  in  all  other  ralonieB  the  ordinary 
night  demand  the  prisoner  as  a  clerk,  or  the 
prisoner  hhnself  might  demand  the  benefit  of 
Uw  cleiigy.  •<  The  canon  law  gave  the  pri?ilege 
•oly  to  men  in  holy  orders :  our  law,  m  favour 
to  learning  and  thedesireof  theEnglbb  bishopH, 
extended  it  to  lay  clerks,  i.  e.  any  layman,  that 
by  reason  of  his  ability  to  read  was  in  apossi- 
bility  of  being  made  a  priest."  O.  J.  Treby, 
9ee  vol.  13,  p.  1015.  The  means  of  trv- 
Ing  whether  he  was  entitled  to  it  was  by 
reading.  If  he  coold  read,  he  was  delivered  to 
the  onlinary,  that  is,  the  bishop  or  the  person 
who  had  ordinary  jurisdiction  tliere :  but  the 
ordinary  was  so  much  the  minister  of  tbe  tem- 
poral courts,  and  so  subordinate  to  them,  that  if 
tbe  ordinary  refused  to  let  the  prisoner  read,  tbe 
temporal  court  could  control,  and  order  a  book 
to  be  delivered  to  him  ;  and  if  the  ordinary  said 
he  could  read  when  he  could  not,  or  vke  versa, 
tbat  he  could  not  read  when  in  reality  he  oould, 
the  temporal  courts  gave  judgment  according 
to  the  truth  of  tbe  case ;  and  those  courts  like- 
wise directed,  whether  the  prisoner  should  be 
delivered  to  the  ordinary  with  purgation,  or 
without  purgation.  In  the  last  case  they  were 
to  be  kept  in  tbe  ordinary's  prison  for  life :  if 
delivered  with  purgation,  then  the  ordinary 
tried  him  for  the  fact  whereof  be  was  accused, 
by  a  jury  of  twelve  clerks ;  and  if  be  was  ac« 

Snitted,  as  was  generally  the  case,  be  was 
ischarged  out  of  prison.  Purgation  was  the 
convict's  clearing  himself  of  the  crime  by  his 
own  osth,  and  the  oaths  or  verdict  of  an  inquest 
of  twelve  clerks  as  compurgators.  The  pro- 
ceeding was  More  tbe  ordinary  ;  and  old  books 
■peak  of  their  making  proclamation  for  persons 
to  come  in  against  his  purgation,  and  of  their 
enquiring  into  his  life,  conversation,  and  fame, 
and  of  other  formalities  ;  in  all  which,  several 
statutes  say,  there  were  great  abuses. 

The  statute  4  H.  7,  c.  13,  reciting  that 
^  upon  trust  of  tbe  privilege  of  the  church  di- 
Ters  persons  have  been  the  more  bold  to  commit 
murder,  rape,  robbery,  theft,  and  all  other  mis- 
chievous deeds,  because  they  have  been  con  - 
tinually  admitted  to  the  benefit  of  the  clergy, 
as  oft  as  they  offended  :"  it  enacts,  tbat  **  every 
person  not  being  within  orders,  which  hath 
ooce  been  admitted  to  the  benefit  of  his  clergy, 
being  again  arraigned  of  any  such  offeuee,  be 
not  admitted  to  have  the  benefit  or  privilege  of 
tbe  clergy ;  and  that  every  perM>n  so  convicted 
for  munler  (which  was  then  a  deig'Yable  of- 
fence) should  be  marked  with  an  N  on  the 
brawn  of  the  left  thumb ;  and  if  he  be  for  any 
other  felony,  to  be  marked  with  a  T  in  the 
place  of  the  thumb ;  and  those  marka  to 


like  benefit  a  second  time,  but  another  offence  of 
the  same  kind  will  be  capitaL 

Madam,  you  are  discharged,  paying  yoijr 
fees. 

be  made  bv  tbe  gaoler  openly  in  the  court  be* 
fore  the  judge,  beifore  tbat  sucb  persons  be  de- 
livered to  the  ordinary." 

Tiiis  statute  prevented  laymen  havinpf  their 
clergy  more  than  once ;  and  tbe  branding  an- 
swered the  purpose  of  discovering  whether  they 
had  had  the  benefit  of  their  clergy  before,though 
it  was  necessary  to  prove  it  by  other  means,  to 
prevent  their  having  clergy  a  seamd  time. 

The  I  £.  6,  c,  13,  will  come  next  to  be  con* 
sidered ;    which,  after  repealing  several  new- 
created  treasons  and  felonies,  and  taking  away 
clergy  in  several  other  felonies,  in  seo. '  i4» 
enacts,  that  "  in  all  and  every  case,  where  any 
of  the  king's  majesty's  subjects  Khali  and  may, 
upon  his  prayer,  have  the  privilege  of  clergy  as 
a  clerk  convict  tbat  may  make  purgation  ;  in 
all  these  cases  and  every  of  them,  and  also  in  all 
and  every  case  and  cases  of  fekMiy,  wherein  the 
privilege  and  benefit  of  clergy  is  restrained, 
excepted,  or  taken  away  by  this  statute  (wilftil 
murder  and  poisoning  of  malice  prepensed  only 
excepted)  the  lord  and  lords  of  tbe  parliament, 
and  peer  and  peers  of  the  realm,  having  place 
and  ^voice  in  parliament,  shall  by  tirtue  of  this 
present  act,  of  common  grace,  upon  his  or  their 
request  or  prayer,  ailed giu|f  tbat  be  is  a  lord  or 
peer  of  this  realm,  and  claiming  tbe  benefit  of 
this  act,  though  he  cannot  read,  without  any 
burning  in  the  hand,  loss  of  inheritance,  or 
corruption  of  his  blood,  lie  adjudged,  deeooed, 
taken,  aud  used,  for  his  first  time  only,  to  all 
intents,  constructions,  and  purposes  as  a  clerk 
convict,  and  shall  he  incase  of  a  clerk  con- 
vict which  may  make  purgation,  without  any 
further  or  other  benefit  or  privilege  of  clergy 
to  any  such  lonl  or  peer  From  thenceforth  at 
any  time  after  for  any  cause  to  be  allowed,  ad- 
juilgpd  or  admitted  ;    any  law,  statute,  usage, 
or  custom,  or  any  other  thing  to  the  contrary 
notwithstanding:  provided  always,  tbat  if  any 
of  the  said  lords  of  the  parliament,  or  any  of 
the  peers  of  this  realm  for  the  time  being,  snail 
fortune  to  be  indicted  of  any  of  the  otfencea 
limited  in  this  act,  that  then  they  and  every 
of  them  nhall  have  his  or  their  trial  by  their 
lieers,  as  it  hath  been  used  heretofore  in  cases 
of  treason." 

From  the  time  of  this  statute,  whenever  a 
peer  has  been  convicted  of  any  felony,  for 
which  a  commoner  might  have  the  b^mefit  of 
clergy,  such  peer,  on  prayinjj^  the  benefit  of 
this  statute,  has  always  oeen  dischsrged  with- 
out burning  or  delivering  to  tbe  ordinary :  ami 
there  are  a  series  of  presents  fVom  lord  Alor- 
ley's  case,  lOjGfi,  [vol.  6,  p.  769],  till  one  in  tin's 
reign  as  late  as  1765;*  and  C.J.  Treby  says, 

*  See  the  Case  of  lord  Byron  in  this  Collec- 
tion, vol.  19,  p.  1178.  See  also  m.ore  concem- 
inir  benefit  of  clergy  in  vol.  19,  p.  631,  and 
the  other  casct  aud  books  there  referred  to. 

t 
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X.  H.  5.  My  loHt,  tbit  trial  beiB^  at  an  end, 
Botbioff  remaiiia  to  be  done  here,  but  to  deter« 
MiDe  the  oooimiMioD. 

Lordt,   Ay,  ay. 

**  the  ttatnte  1  E.  6,  exempts  the  peeri  eoDriet 
•f  clergyable  feloniet  from  oarning  io  the  band, 
and  Tirtuilly  repeals  the  statute,  4  U.  7,  as  to 
90  much;  and  the  statate  18  Eliz.  reqnires 
bamiog  in  the  band  only  according  to  the 
statute  in  that  behalf  berore  pro? id«d ;  and 
there  being  no  statute  then  or  now  in  force  to 
•abject  peers  to  such  brand,  they  are  in  such 
case  (npon  the  allowioff  the  benefit  of  the  said 
■latote  of  E.  6,  which  is  as  aauch  as  clergy 
wKbout  reading  or  bnming)  freed  from  discre- 
dKt  and  other  penalties  of  the  felony,  as  moch 
M  commoners  are  by  bafing  clergy  tormaUy  al- 
lowed, and  being bomt'*  Vol.  13,  p.  1014.  And 
be  sa^s,  «*  a  peer  shall  have  this  benefit  with- 
•ttt  either  clervy  or  bnminff,  a  derfc  in  orders 
opon  clergy  alone  without  burning,  and  a  lay- 
cCerk  not  witbooft  clergy  and  burning."  Vol. 
IS,  p.  1019.  And  I  bcTieve  nobody  can  dispute 
bat  the  law  is  so.  The  question  therefore  is, 
whether  a  peeress  is  not  entitled  to  the  same 
privilege  f  and  we  are  of  o|Hoion  that  she  is. 

'  Peers'  is  a  word  capme  of  including  the 
whole  body  of  the  peerage,  females  as  well  as 
nales;  and  erery  persooal  pri?ilc||;e  conferred 
•a  peers  is  by  operation  of  law  communicated 
to  peeresses  whether  by  blood  or  marria^, 
though  only  males  are  mentioned.  As  trial 
by  peers,  though  recognized  in  Magna  Charta 
tally  as  belonging  to  the  male  sex,  '  nee 
^  wp^  eum  ibimus,  nee  super  eum  mittemus,' 
4id  by  construclioo  of  law  belong  to  females, 
••  appears  by  SO  H.  6,  which  is  only  a  de- 
claratory law ;  so  any  other  personal  privilege, 
.  granted  or  confirmed  to  peers  generally,  is  com  - 
■lomcated  to  females,  if  it  is  of  a  nature  capa- 
^h  of  being[  communicated  to  and  enjoyed  by 
Ibem ;  as  trial  by  peers,  freedom  from  arrest : 
Countess  of  Rutlaiid's  case,  Bloor  769,  and  9 
Co,  59.  And  if  those  privileges  are  so  commu- 
vicated,  as  they  certainly  are,  why  should  not 
this  given  by  1  E.  6»  the  contequence  of  which 
Is  so  reasonable  and  agreeidile  to  justice,  that  a 
Gsronle  offender  shall  not  undergo  a  greater  pu- 
Siahroent  than  a  male  of  her  own  rauK  would  do 
for  a  crime  of  the  same  sort  ?  But  it  was  insisted 
U  the  bar,  that  between  1  E.  6,  and  18  Eliz.  a 
peer  found  guilty  of  a  clergyable  offence  should 
tt  delivered  to  the  ordinary  as  a  clerk  convict: 
•od  Staunfbrd,  130,  is  quoted  for  that  purpose, 
that  by  the  words  of  tliis  statute  a  peer  ought  to 
make  his  purgation;  and  if  so,  he  ought  to  be 
delivered  to  the  ordinary  to  be  kept  till  he  has 
made  hb  purgation.  That  opinion  of  Staun- 
fofd  seems  contrary  to  law  in  many  particulars. 
The  1  E.  6,  c.  3,  bad  in  effect  suspended  pur^ 
gation,  even  as  to  commoners:  therefore  the 
legislature  could  never  mean  to  introduce  and 
establish  purgation  as  to  a  peer,  which  Hobart 
aays,  989,  **  is  no  ordinance  of  the  common 
law,  but  is  a  practice  among  Uiemselves,  i.  e« 
the  oloffy ,  rather  o? enaea  and  winknd  at  than 


X.  H,  S.  Let  prodamatioa  be  node  Ibr 
dittolving  the  comiliissiaa  oTUigb  Steward. 

Serjeant  ei  Arwn.,  Oyes  1  oyes !  oyes !  oar 
sovereign  lord  the  king  does  strictly  charge 

approved  by  the  common  law :"  and  page  991, 
be  aays,  **  the  perjuries  were  sundry  in  the 
witnesses  and  compuryaiora,  in  the  jury  of 
clerks,  and  the  judgv  himself  was  not  dear,  nil 
turning  the  solemn  trial  of  troth  by  oath  into  a 
oeremooious  and  formal  lie.**  It  is  not  poba- 
ble  the  pariiament,  intending  a  great  diatmetioa 
in  favour  of  peein,  so  as  to  dispense  with  read- 
ing and  burning  in  the  hand,  meant  to  leave  a 
peer  a  prisoner  in  the  custody  of  the  ordinary, 
and  to  have  bis  credit  and  capacity  to  aeqoire 
personal  nroperty,  and  enjoy  the  profits  of*  bis 
lands,  to  oe  decided  upon  in  socb  a  mock  trial ; 
and  in  fact  there  is  no  instance  in  any  of  ihm 
law  books,  where  a  peer  convicted  of  a  clergy^ 
able  felony  has  ever  been  delivered  to  the  ordi- 
nary, or  has  made  purgation :  and  the  iurisdic- 
tion  of  the  ordinary  to  purge  the  clerk  relates 
only  to  dorks  in  onlers,  or  such  as  the  common 
law  considered  aa  derks  ;  and  a  peer  net  bein^ 
a  clerk,  he  could  not  make  purgation,  the  ordi- 
nary having  no  jurisdiction  over  him ;  and  the 
words  here,  **  have  the  privilege  of  clergy  aa  a 
clerk  convict  that  may  make  purgation,  and 
shall  be  adjudged,  deeined,  taken,  and  used  for 
hb  first  time  only  to  all  intents,  eonstroclioos, 
and  purposes  as  a  clerk  convict,  and  shall  be  in 
case  of  a  clerk  convict  which  may  make  por- 
gation,*'  do  not  import  or  direct  that  he  shall 
make  purgation ;  but  give  a  peer  the  same  ad- 
vantage as  a  derk  convict  who  might  make 
purgation,  i.  e.  an  absolute  discharge  from  all 
further  punishment ;  and  the  atatute,  as  to 
biro,  is  to  be  construed  to  be  a  pardon  :  and  it 
seems  most  nrobable,  that  peers  never  did  make 
purgation ;  necause,  as  all  who  made  puigatioa 
were  to  be  tried  by  a  jury  of  clerks,  such  trial 
would  be  derogatory  to  their  inherent  privilege 
of  being  tried  by  their  peers.  Lord  cnief  jas« 
tice  Hale,  on  this  statute  (9  H.  H.  P.  C.  376) 
says,  **  I  think  it  was  never  meant  that  a  peer 
onbe  realm  should  be  put  to  read,  or  be  burnt 
in  the  hand,  where  a  common  person  abooid 
be  pot  to  his  dergv  ;  neither  is  it  said,  that  he 
shall  be  discharged  by  hb  praying  of  the  bene- 
fit of  thb  statute,  where  a  common  person  shall 
have  the  privilege  of  clergy  and  may  make  hb 

Curgation ;  but  only  where  he  may  have  the 
enefit  of  hb  clergy  in  the  first  dauae  of  the 
statute :  the  other  clause  *  shall  be  in  case  of 
a  clerk  convict  that  may  make  purgation'  b 
only  for  hb  speedier  diaebarve  and  farther  ad- 
vantage, and  not  to  restrain  the  general  clause. 
But  it  b  objected,  that  the  sUtute  1  E.  6,  c.  13/' 

S'ves  this  privilege  only  to  **  lord  and  lords  of 
e  parliament,  and  peer  and  peers  of  ihe  n*alm 
having  place  and  voice  in  the  parliament  ;*'  mod 
that  a  peereas,  not  having  place  ami  voice  in 
parliament,  cannot  have  the  benefit  of  this  sta- 
tute. This  expression,  **  having  place  and 
vdee  in  paribment,"  eanoot  n>eaa  to  exdude 
•U  pecnbotaoeh  ■•  nt in  parliamnit ;  bui-to 
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and  commaDd  til  OMiiner  of  pertoos  here  pre-  aovereigD  lord  the  king,  for  his  grace  my  Lord 

aeoty  aod  that  ha?e  here  atteaded,  to  depart  High  Meward  of  Great  Britaio  ioteoda  now  te 

hence  in  the  peace  of  God,  and  of  our  said  dissolve  his  oomnnission. 

describe  some  of  the  incidents  of  peerage,  or  to  tion  of  inch  persons  to  whom  clergy  shall  be 

include  bishops,  %vho  are  lords  of  parliament  allowed,  detain  and  keep  them  in  prison  for 

though  not  peers :  and  if  these  words  should  such  convenient  time  as  the  same  justices  in 

coo&e  the  beneBt  of  this  statute  to  those  only  their  discretions  shell  think  convenient,  so  as 

IV  ho  actually  sat  in  parliament,  it  would  exclude  the  same  do  not  exceed  one  year's  imprison* 

peers  minors,  and  papist  peers,  who,  by  statute  ment.     This  proviso  plainly  relates  only  to 

dO  Car.  9,  Stat.  2,  c.  1,  are  now  rendered  inca-  ^hose  persons  mentioned  in  tbe  clause,  that  is^ 

pable  of  sitting  or  voting  in  parliament :  the  such  persons  as  had  been  burnt  in  the  hand  ao- 

words  therefore  are  merely  descriptive,  and  not  cording  to  the  statute  in  that  case  made  and 

•restrictive.    And  what  makes  it  very  plain  is,  provided^  meaning  4  fJ.  7.    As  peers  therelbra 

that,  in  the  4th  and- 5th  P.  and  M.  c.  4,  which  fre  not  to  be  burnt  io  the  hand,  they  cannot  be 

takes  away  clergy  from  accessaries  before  the  imprisoned ;  for  those  only  are  to  be  iroprisoaed 

tact  in  murder  and  several  other  offences,  there  ^bo  have  been  burnt  iu  the  hand ;  and  the 

is  a  proviso  that  every  lord  and  lords  of  the  ^^rd  *justioeSy'  is  mpre  properly  applicable  to 

parliament,  and  peer  and  peers  of  this  realm,  other  courts  of  judicature  than  to  this  bouse, 

having  place  aod  voice  in  parliament,  upon  TheSiJa.  1,  c.  ?»  cannot  relate  to  thisquca^ 

every  mdictmeot  for  any  of  the  offences  afore-  ti<^ »  fw  it  relates  to  common  persons,  and  waa 

aaiJ,  shall  be  tried  by  tlieir  peers,  as  hath  been  intended  to  pot  women  on  the  same  footing 

accustomed  by  the  laws  of  this  realm.    Here  ^>th  men,  as  to  small  larcenies;  and  dd  and 

are  the  very  words  used  iu  1  E.  6,  e.  19 ;  yet  ^^k  W.  and  M.  c  9,  does  the  same  in  aN 

it  could  never  he  doubted,  but  notwithstanding  cleigyable  felonies.    This  shews  the  justice  of 

those  words,  peeresses  must  be  tried  by  the?  allowing  to  the  peeresses  the  same  benefit  of 

peers  for  offences  against  that  statute ;  and  1  B*  6»  c*  19,  as  peers  have ;  and  it  is  natural 

lady  Somerset  [see  her  case,  vol.  9,  p.  951]  Ip  suppose,  that  when  the  legislature  were  pnl- 

was  tried  by  her  peers  for  being  accessary  ^og  women  of  inferior  rank  on  the  aame  teoc* 

to  the  murder  of  sir  Thomas  Overhnry,  which  >>>ff  **  >noD«  they  would  have  put  peeresses  on 

was  an    offence  against   that  very  statute.  tl>^  nme  footing  with  peers,  had  it  not  been 

What  gave  rise  probably  to  this  statute,  1  E.  conceived  that  the  same  privileges  were  already 

6,   c.   19,    was   another  statute  passed   the  extended  to  both. 

aame  year,  e.  3,  providing  for  the  punish-  Upon  the  whole  therefore,  by  stat.  1  E.  0, 
ment  of  vagabonds,  by  makmg  them  slaves  for  a.  V^^  convicted  of  a  clergyable  felony  is  ia- 
tw 0  years ;  in  which  act  was  a  clause,  that  no  ^wi^  to  his  immediate  discharge,  without  read- 
clerk  convict  shall  make  his  purgation,  but  ^^9  ^^  burning  in  the  hand,  or  hnng  liable  to 
shall  be  a  slave  for  one  year  to  him  who  will  imprisouinent  by  ]8  Eliz. 
become  bound  with  two  sureties  to  the  ordinary  '  ^i^  privilege,  given  by  statute,  being  such 
to  take  him  into  his  service,  and  he  shall  be  ^  ^Vf  ^  enjoyed  by  a  peeress,  is  by  operation 
use<l  like  a  vagabond ;  and  a  clerk  attainted  or  ^^  ^'^  cooamunicated  to  her,  and  puts  her  in 
convict,  which  by  law  cannot  make  his  pur-  the  same  situation  as  a  peer ;  the  consequence 
gation,  may  by  the  ordinary  he  delivered  to  any  ^^  which  is,  that  a  peeress,  convjcted  of  a  cler- 
man,  who  will  give  security  to  keep  him  as  bis  gyaUe  felony,  praying  the  benefit  of  this  sta- 
slave  for  five  years;  and  it  shall  be  lawful  to  tute,  is  not  only  excused  from  capital  punish- 
every  person,  to  whom  an^  shall  be  adjudged  ment,  but  ougnt  to  be  immediately  discharged, 
a  slave,  to  put  a  ring  of  iron  about  his  neck,  without  being  burnt  m  the  hand,  or  liable  to 
arm,  or  leg.  To  avoid  all  possible  question  ^ny  imprisonment 
whether  a  peer  could  be  subject  to  any  of  these  - 

«u  repealed  Sd  ud  4th  E. «.  c.  16,  but  ^m  i«"»«'«>»  •|"0»8  *«  •■"y.  -""y  ^  •<•««««  from 

next  M.late,  18 Eli.  c  7,  p»>Ti<le.,  thrt ewry  *''^*;  *•»••"  Go-l^onewl  ofSutber  and  aod  us 

per«>o  which  ahall  beadaitted  aod  allowed  to  ?"""*!?'  •"'^I?'*  *''*""  """"V  T,'"' »  P*"  'f* 

Ue  the  benefit  of  pririlfgeof  bis  clergy,  ahall  ^^  •  "0««'y  ?">•'«:. «  ypean.  in  the  caaeof  the 

».t  the»apo.  I»  dSitei^to  (be  ortS^.  a.  ?;""♦?•  ol±^^V'""l'?  nTn'^SS",'  n  ?' 

baa  bean  a^ttttomed;  but.  after  aueh  cfenry  rV^.V    ?^J^^^J^w}\^^^-^^'-^^* 

allowed  and  bumio?  i^  (he  band,  accordin^o  t'^.l^*^!"'"  *^  "">  S^ '"  VVu^Vi;'"*.''" 

the  .iatu(e  in  that  ^half  provided,  afaall  forth-  '"•"'*  *V^  T  %V  ?  o^'**   '  m  '•"*  i**  *''*.° 

with  be  enlanced  and  deU^  out  of  priaon  by  e.""*^.'/^''".  ^  ^1  "*'  »'">"'"?"''y  ""^/^oJ- 

tbej.H.tice..li^r.wboni  nMsb  derey^halll^  ^"'  "•'•L'Sr '^'''''iT'lJ'*?"^,!"*''   o"^" 

grouted,  that  eaoae  notwitbMa^/.     Then  •'!?,?••  TJ!! -"^  *  ^''Tk^m^wT*^' 

folio*,  the  ,.rovi«>,  that  the  juatiia.  before  ?»d»hepartage.nFoxc.t.bv  Mr.  Walter  Scott 

.h....  any  .uch  allimanee  of  ile.,cy  ;hall  be  '"  "•"  '«  "*""••  '•  "'^'''*  ^^^ •'^"'*  ^''•• 

had,  ahall  utd  mutj,  far  Um  farther  «nraG-  Volliira,  (Diet.  Pbiioe.  art  Clerc)  aotieealw. 
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Tb«o  Um  white  staff  betofi:  dcUrered  te 
tkc  LMrd  High  8«cwMtl  by  ibe  gcBilemao 
^■hcr  of  the  Black  Rod  on  bla  knee,  bu  in^ 
■looil  up  nncofered,  ami  bolfiio|if  the  etaHF  in 
both  hia  hands,  brake  it  in  two,  and  deelared 
the  commissioo  to  be  dissolved  ;    and  then, 


Proceedmgi  against  John  Home, 
LordM,  Ay,  ay. 


[fiSS 


X.  F.  S.  Tliis  Hoose  ii  a^oorncd  to  lb« 
Chamber  of  Parliament. 

Then  the  peers  and  others,  rHamad  back  ta 
the  Chamber  of  Parliament  in  the  aama  onlar 


kaving  the  chair,  oaine  down  to  the  woolpack.  |  they  came  down,  except  that  his  royal  hifh- 
•nd  saiil,  Is  ii  your  lordships*  pleasure  to  ad-  j  ness  tiie  duke  ot'Curaberhmd  walked  aflor  tbm 
jaurn  to  the  Chamber  of' Parlisment? 


Befit  ot'  dcrgy .  The  pasaaice  affords  an  amus- 
iag  instance  ot'the  eaae  with  which  hia  aentirn- 
laans  ffippaiicy  compresses  into  a  very  soiall 
«pttoe  a  oopiotis  mass  of  false  statement  and 
Impertinent  reflection.  **  On  ^tait  si  savant 
Tcca  4e  dijukma  et  opxibme  si^cle,  f|«'il  a*intrs- 
4|ui8i(  ana  oootiune  syant  fnrce  de  loi  en 
franca,  en  Allcniafne,  an  Anj^erre,  de  faire 
de  la  oorda  a  toot  cnminel  condaroo^ 


qui  savait  lire ;  tant  un  homma  de  cette  ^rudi 
Jan  ^tait  niceasaire  i  r^t  Goiliaume  le  bA- 
tard,  conqu^rant  de  PAn^fleterre,  y  porta  cette 
cotttuma.  Cda  s'appelloit  b^n^te  de  clergie, 
^  bcneAduB  clerioorum  aut  clergicorom.' 

*<  Noua  aaona  remarqu^  en  plus  d*un  endroit, 
qua  da  vieux  ussges  pcrdns  ailleurs  ae  retrou- 
vant  en  Ajigleierre,  comasa  on  retrouva  dans 
1*210  de  Samothrace  lea  andens  mystbrea  d'Or- 
nb^.  Aujourd'hui  m^me  encore  ce  b^n^fioe 
2a  clergieaobaiste  chcz  les  An^flais  dana  toute  sa 
laiee  pour  un  roeurtre  commv  sans  dessein,  et 
pour  nn  premier  vol,  qni  ne  passe  pas  cinq  cents 


lord  chancellor. 


livres  sterlimr.  Le  criuiinel  qui  sait  lire  da- 
raaode  un  b^u^fice  de  clergie  :  on  ne  p^uft  !• 
lui  reiuaer.  Le  juge,  qui  ^tait  r^pvtd  par 
rsncienne  loi  ue  savoir  pa*  lire  lui-m^ne,  a'e^ 
rapporte  encore  au  cbspelain  de  la  prison,  qui 
prtente  un  livre  au  conidamn^.  Ensuiie  il  de- 
mandeau  cbapelain,  *  Legit  P'  lit-il  ?  l^  cliape* 
lain  r6pond, '  Lwit  ot  elericus/  il  Ih  comnaa 
un  clerc.  £t  alors  on  ae  conlente  tie  faiae 
marqurr  d'un  fer  cbnud  le  criminel  k  la  pauoie 
de  la  main.    On  a  eu  soin  de  I'enduire  cle 

J^raisse,  le  fer  fuoie  et  fait  un  siflemenC, 
aire  aucun  mal  au  patient  r^pot^  clera.' 


*> 


Cooocming  the  davbt  (mentioned,  p.  640 
and  aAerwarda),  whether  *  hooso'  iadod^-bolh 
genders,  see  Barrington*a  Ohaerv.  on  10  £d.  9» 
Stat  3;  90  H.  6,  c.  9,  and  1  Edw.  6. 

For  more  eoncemkig  triala  of  Psera  and 
Peereases,  aea  the  Caaa  of  lord  Ferrers,  vol. 
19,  p.  88a. 


552.  Proceedings  against  John  Horne,  Clerk,  on  an  Information 
in  the  King's-Bench  by  the  Attorney-General,  for  a  Libel  : 
17  George  III.  a.  d.  1777. 


In  this  Casa,  the  report  of  the  proceedings 
bad  opon  the  Trial  at  Goildhall,  and  upon 
the  Aitorney-GeDeral's  Motion  for  Judg- 
ment in  the  Court  of  King's-bench  at  West- 
minster, was  published*  by  the  Defeiidsnt, 
Mr.  Home.  I  have  subjoined  an  account, 
(compiled  from  Mr.  Cowper's  Reports  and 
Drofin's  Cases  in  Parliament)  of  the  subse- 
quent proceeding  before  the  House  of  Lords. 

1.   The  Trial  at  Guildhall. 

London,  to  wit.  HE  it  remembered,  That 
£dward  Thurlow,  esq.  allorney  general  of  our 
present  sovereign  lord  the  kin<r,  vrho  for  our 

^ — — ■ — ^r-  -■■«-  i_ 

'  •  With  the  following  tKle:  *  The  Trial  at 

*  large  of  John  Home,  esq.,  upon  an  Informa- 

*  iion  filed  Ex  Officio  bv  his  majesty's  attorney- 
•fpeoeral,  for  a  Libel,  before  the  right  bon. 

*  William  earl  of  Mansfield,  in  the  court  of 
«  King's-bench,  GuiMhall,  on  Friday  the  4th 
<  of  July,  1777.    Published  by  tlye  defendant 

*  fVom  Mr.  Gumey's  short-hand  notes. 

•  • Nee  hellua  tetrior  ulla  est, 

« Uuam  senri  raWea  in  Ubent  aolia  furanlia.' 


said  present  aovereign  loud  the  king  praaectifes 
in  this  behalf,  in  hia  proper  peraon  conaa  into 
the  oourt  of  our  said  praaent  aovereign  lord  the 
king  before  the  king  bimaalf,  at  WestaDinstcr^ 
in  the  county  of  Middlesex,  oo  Thnrsdav  nest 
atUr  fifteen  days  from  the  day  of  St.  Martin 
in  this  same  term,  and  for  aur  said  kurd  the 
king  giveth  the  court  hare  to  undcraland  ami 
be  informed,  that  John  Home  lata  of  London, 
clerk,  being  a  wicked,  analicioua,  aeditions,  and 
ill  disposed  person,  and  being  greatly  disaffeet 
ed  to  our  said  present  sovereign  lord  the  kinfr 
and  to  his  admmistration  of  the  govemment  of 
tliia  kingdom  and  the  dominMNis  thenennto  ha- 
longing,  and  wickedly,  nalidausiy,  and  aedi- 
tiouily  iniendin||r,  devising,  and  oaotrivioar  to 
stir  up  and  excite  diaonntenta  and  acditiana* 
aroon^  hia  majeaty'a  suhjacta,  and  to  alieaate 
and  withdraw  the  a0ection,  fidelity,  and  aUa- 
giance  of  hia  aaid  msjesty^  auljacla  from  his 
said  majeaty ,  and  ta  inainuate  and  caaso  it  to  be 
believed  that  divera  of  hia  a^iesly'a  innaoeot 
and  deserving  anhfoeta  had  been  inhunumly 

*  Aa  to  the  operatkm  of  tbcae  words,  see 
lord  Ellenboroof  h'a  Judgment  in  the  Case  of 
tha  King  agaioat  PhiUippp,  6  EMt,  4M. 
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murdered  by  his  said  majesty's  troops  in  the 
province,  colony,  or  plantation  of  the  Massa- 
clinstfts- Bay  in  New- Eusf land,  in  America,  lie- 
lonj^innf  to  the  crown  of  Great- Britain,  and  un- 
lawfully and  wickedly  to  sedoceand  encooronfe 
Ills  majesty's  i«ubj«fct8  in  the  said  province,  co* 
lony,  or  fdantalion,  to  resist  and  opfiose  his  ma- 
jffsty's  efoverument,  on  the  8th  day  of  June,  in 
the  I5tli  year  of  tlie  rei{n>  of  our  present  sore- 
reisfn  lord  Geor^  the  third,  by  the  cn^ce  of 
God  of  Great- Britain,  France,  and  Ireland, 
kinjf,  defender  of  the  faith,  &c.  with  force  and 
amis  at  Ijondon  aforesaid,  in  the  parish  of  St. 
Mary-le-Bow,  in  the  ward  of  Cheap,  wickedlf, 
maliciously,  and  seditiously  did  write  and  pnb- 
lish,  and  cause  ond  procure  to  be  written  and 
publlMlied,  a  certain  false,  wicked,  malicious, 
•camlah>us,  and  aeditious  libel  of  and  concem- 
io|f  Ills  said  majesty's  government  and  the  em- 
ploy ment  of  his  troops,  aecordinfir  to  the  tenor 
ami  effect  fotlowinff :    *  Ktn^'s-Arms  tavern, 

*  CoHihill,  June  7,  1775.    At  a  special  meeting 

*  this  day  of  several  members  of  the  Constitu- 

*  tional  Society,  during  an  adjournment,  a  gen- 

*  lleinHii  pro|iose(l  that  a  subscription  should  be 

*  immediately  entered  into  by  auch  of  the  mem- 

*  tiers  present  who  might  approve  the  purpose, 
^  for  raisinflf  the  sum  of  100/.  to  lie  applied  to 

*  the  relief  of  the  widows,  orphans,  and  aged 

*  parents  of  our  beloved  American  fellow>sub- 
« ircts,  who,  faithful  to  the  character  of  Enjf- 

*  iishmen,  preferring  death  to  slavery,  were  for 

*  that  renson  only  inhumanly  murtlered  by  the 
^  king V  (meaning  his  said  majesty's^  *  troops  at 

*  or  near  Lexington  and  Concord,  m  the  pro- 

*  vince  of  Massachusets'  (meaning  the  said  pro- 
vince, colony,  or  plantation  of  the  Massachu- 
sets- Bay  in  New- England,  in  America,)  *  on 

*  the  19th  of  last  April ;  which  sum  being  im- 

*  mediately  collected,  it  was  thereupon  resolreil 
■  that  Mr.  Home*  (meaning  himself  the  said 
John  Home)  *  do  pay  to-morrow  into  the  hands 
*■  of  Mess.  Brownes  and  Collinsou,  on  account 

*  of  Dr.  Franklin,  the  said  sum  of  100/.  a6d 

*  that  Dr.  Franklin  be  requested  to  apply  the 

*  same  to  the  above-mentioned  purpose ;  John 
'  Home*  (meaning  himself  the  said  John 
Home)  in  contempt  of  our  said  lord  the  king, 
III  open  violation  of  the  laws  of  this  kingdom, 
to  the  evil  and  |iernicioos  example  of  all  others 
in  the  like  case  offending,  and  also  against  the 
peace  of  our  said  present  sovereign  loni  the 
king,  his  crown  and  dignity  :  and  the  said  at- 
tnrney-ceneral  of  our  said  lord  the  king  for  our 
sud  lord  the  king  further  gives  the  court  here 
to  understand  and  be  infurme<l,  that  the  said 
John  Home  being  such  person  as  aforesaid, 
n.id  a^ain  unlawfully,  wickedly,  and  seditiouslv 
intending,  devising,  and  contriving  as  aforesaid, 
afterwards,  to  wit,  on  the  9th  day  of  Juue  in 
the  15tli  year  aforesaid,  wiih  force  and  arms  at 
London  aforesaid,  in  the  parish  and  ward  afbre- 
finid,  wickedly,  maliciously,  and  seditiously 
printed  and  published,  and  caused  and  procured 
to  be  printed  and  published.  In  a  certain  news- 
paper, iotilled,  Th6  Morning  Chroniehe  and 
London    Advertiser,    a  certain  other  fahe, 
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wicked,  malicious,  scandalous,  and 
libel,  nf  and  concerning  hi^  said  majesty's  go- 
vernment and  the  employment  of  hit  troops, 
according  to  the  tenor  and  effect  foUowmg  ; 
that  is  to  say,  •  King's  Arms  tavern,  ComhTlt, 

*  June  r,  1775.     At  a  special  meeting  this 

*  day  of  several  members  of  the  Coostitntioiial 
(  Society,  during  an  adjonmment,  a  gentleman 

<  pntposeil  that  a  subscriirtion  should  be  imme- 

*  diateiy  entered  into  by  such  of  the  members 

*  present  who  might  approve  the  purpose,  for 

*  raising  the  sum  of  100/.  to  be  applied  to  the 

<  relief  of  the  widows,  orphans,  and  aged  pa- 

*  rents  of  our  betoved  American  feltow-subjeetSy 

<  who,  faithful  to  the  character  of  Englishmen, 

<  preferring  death  to  slavery,  were  for  that  rea- 
^  son  only  mhnmanly  mnraered  by  the  kingV 
(again  meaning  his  majesty's)  *  troops  at  or 

*  near  Lexington  and  Concord,  in  the  province 
'  of  Maasacbusets*  ^meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusets 
Bay  in  New  England,  in  America)  *  on  the 

*  19th  of  last  April;  which  sum  being  imme- 
( diateiy  collected,  it  was  thereupon  resolved 
'  that  Mr.  Home'  (again  meaning  himself  the 
said  John  Home) '  do  pay  to-morrow  into  the 
'  hands  of  Mess.  Bmwnes  and  Collinson,  on 

*  the  account  of  Dr.  Franklin,  the  said  sum  of 

*  100/.  and  that  Dr.  Franklin  be  requested  to 

*  apply  the  same  to  the  above-mentioned  pur- 

*  pose;  John  Home*  (again  meaning  himself 
the  said  John  Home)  in  contempt  of  our  saiil 
lord  the  king,  in  open  violation  of  the  laws  of 
this  kingdom,  to  the  evil  ami  |>ernicious  exam- 
ple of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  hit 
crown  and  dignity :  and  the  said  attoraev  ge- 
neral of  onr  said  loni  the  king  for  our  safd  lord 
the  king  further  gives  the  Court  here  to  un- 
derstand and  he  informed,  that  the  said  John 
Home  being  such  |ierson  as  aforesaid,  and  con- 
triving and  wickedly  and  maliciously  devising 
and  intending  as  aforesaid,  afterwards,  to  wit, 
on  the  9th  day  of  June,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedly, 
maliciously,  and  seditiously  did  print  and  puD- 
lish,  and  cause  and  procure  to  be  printed  and 
published,  in  a  certain  other  news-paper,  enti- 
tled, The  London  Packet,  or  New  Llovd'e 
Evening  Post,  a  certain  other  false,  wicked, 
scsndaluus,  malicious,  and  seditions  libel  of  and 
concerning  his  said  majesty's  government  and 
the  employment  of  his  troops,  according  to  the 
tenor   and  effect  following ;   that  is  to  say, 

*  King's  Arms  tavern,  Cornhill,  June  7,  1775. 
*•  At  a  sjiecial  meeting  this  day  of  several 
■  members  of  the  Constitutional  Society,  during 

*  ail  adjournment,  a  gentleman  propoved  that 
'  a  subscription  shonid  he  immediately  entered 

*  into  (by  such  of  the  members  present  who 
'  might  approfe  the  purpose)  for  raising  the 

*  sum  of  100/.  to  be  applied  to  the  relief  of  the 
'  wi(h>ws,  orphans,  and  aged  parents  of  onr 

*  beloved  American  fellow-subjecti,  who,  fiiith- 

*  ful  to  the  character  of  Englishmen,  prefernnnf 

*  death  to  tltvtry,  were  for  that  ictioB  only 
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^  inboiDftnly  murdered  bj  the  kiogV  (meatiinigr 
hit  wid  inajeflty*t)  *  troops  At  or  near  LezinK- 

*  tOD  and  CoDcord,  in  tlie  province  of  Maaaa- 

*  cbuiets'  (meaning  the  said  province,  colony, 
or  plantation  of  the  Maaaacbusets  Bay  in  New 
England,  in  America)  *  on  the  19th  of   laat 

<  April ;   which  sum  bein^  immediately  col- 

*  lected,  it  was  thereupon  resolved,  that  Mr. 

*  llorne'  (again  meaning  himself  the  said  John 
Horne)  *  do  pay  to-morrow  into  the  hands  of 

<  Ness.  Brownes  and  Collinaon,  on  the  account 

*  of  Dr.  Franklin,  the  said  sum  of  100/.  and 

*  that  Dr.  Franklin  be  requeated  to  apply  the 

*  same  to  the  above- mentioned  purpose ;  John 

*  Home'  (again  meaning  himself  the  said  John 
Hume)  in  contempt  of  our  aaid  lord  the  king, 
in  opeii  violation  of  the  laws  of  this  kingdom,  to 
the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  anu  also  against  the 
peace  of  our  said  lord  the  king,  hia  crown  and 
dignity  :  and  the  said  attorney  general  of  our 
aaid  lord  the  king  for  our  said  lord  the  king 
further  gives  the  Court  here  to  understand  and 
be  informed,  thai  the  said  John  Home  being 
■uch  person  as  afuresaid,  and  contriving  and 
wickedly  and  maliciously  devising  and  intend* 
ing  as  aforesaid,  afterwards,  to  wit,  on  the  9th 
day  of  June  in  tlie  15ih  year  aforeaaid,  at 
Londun  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiously  did 
print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  in  a  certain  oth«*r  news- 
paper, entitled.  The  Public  Advertiser,  a  cer- 
tain other  false,  wicked,  scandakius,  malicious, 
and  seditious  libel  of  and  conceming  his  said 
majesty's  govemment  and  the  employment  of 
liis  troops,  according  to  the  tenor  and  effect 
following ;  that  is  to  say,  *  King's  Arms  tavern, 

*  Comhill,  Juive  7.    At  a  special  meeting  this 

*  day  of  several  members  oftbe  Constitutional 

*  Society,  during  an  adjourameut,  a  gentleouin 

*  proposed  that  a  aubacription  be  immediately 

<  entered  into  (by  such  of  the  members  present 

*  who  might  approve  the  porpoae)  for  raising 

*  the  sum  of  100/.  to  be  applied  to  the  relief  of 

*  the  widows,  orphans,  and  aged  parents  of  our 

*  beloved  American  fellow-somects,  who,  faith- 
'  fut  to  the  character  of  Englishmen,  preferring 
'  death  to  slavery,  were  for  that  reason  only 
'  inhumanly  murdered  by  the  king's'  (meaning 
his  said  majesty's)  *  troops  at  or  near  Lezing- 
'  ton  and  Concord,  in  the  province  of  Maasa- 

*  cfauaets*  (meaning  the  said  province,  colony, 
or  plantation  of  the  Massachusets  Bay  m 
New  England,  in  America^  '  on  the  19th  of 
'  last  April ;    which  sum  neing  imroediulely 

*  collected,  it  waa  thereupon  resolved  that  Mr. 
'  Home'  (again  meaning  himself  the  said  John 
Home) '  do  pay  to-morrow  into  the  hands  of 

*  Mess.  Brownes  and  CollinsoD,  on  the  account 
'  of  Dr.  Franklin,  the  said  sum  of  100/.  and 

*  that  Dr.  Franklin  be  requested  to  apply  the 

*  same  to  the  abovementioned  purpose ;  John 

*  Horne'  (again  meaning  himself  Uie  said  John 
Home)  in  contempt  of  oor  said  lord  the  king, 
in  open  violation  of  the  laws  of  this  kingdom, 
to  the  eril  and  peraicions  exanpla  of  all  others 


in  the  like  case  offending,  ami  against  the  peace 
of  our  said  lord  the  king,  hia  crown  and  dig- 
nity :  and  the  aakl  attomcy  general  of  our  aaid 
{>resent  sovereign  lord  the  king  for  our  said 
ord  the  king  further  gives  the  Court  here  to 
understand  and  be  informed,  that  the  aaid  John 
Home  being  such  person  aa  aforesaid,  and 
contriving  and  wickedly  and  roalidoualy  de- 
vising and  intending  as  aforesaid,  afterwards, 
to  wit,  on  the  9th  day  of  June  in  the  15tb  year 
aforesaid,  with  force  an<l  arma  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  wick- 
edly, maliciously,  and  aeditioualy  did  print  and 
publish,  and  cauae  and  procure  to  be  printed 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandakius,  and  seditions  libel  of  and 
concerning  his  said  majesty's  government  and 
the  employment  of  his  troops,  according  to  the 
tenor  and  effect  foltowing ;  that  ia  to  aaj, 
'  King's  Arms  tavem,  Comhill,  June  7.    At  n 

*  special  meeting  this  day  of  several  mem- 

*  Mrs  of  the  Omstitutional   Society,  during 

*  an  adjoumment,  a  gentleman  propoaed  that 

*  a  subscription  should  he  immediately  entered 

*  into  (by  such  of  the  members  present  who 
'  might  approve  the  purpoae)  for  raising  the  sum 

*  of  100/.  to  be  applied  to  the  relief  of  the  wi- 

*  dows,  orphsns,  ami  aged  parents  of  onr  belor- 
'  ed  American  fellow-subjects,  who,  faithful  to 
'  the  character  of  £oj[li8h men,  preferring  death 

*  to  slavery,  were  for  that  reaaon  only  inhu- 

*  manly  murdered.by  the  king's'  (again  mean* 
ing  his  said  msjesty's) '  troops  at  or  near  Lex- 
'  ington  and  Concord,  in  the  province  of  Mas- 

*  sacbusets'  (meaning  the  said  province,  colony^ 
or  plantation  of  the  Massachuseta-bay  in  New- 
England,  in  America)  *  on  the  I9th  of  last 
■  April ;   which  sum  neing  immediately  col- 

*  lected,  it  was  thereupon  resolved  that  Mr. 

*  Home'  (again  meaning  himself  the  said  John 
Horne) '  do  pay  to-morrow  into  the  hands  of 
'  Mess.  Brownes  and  Collinaon,  on  account  of 

*  Dr.  Franklin,  the  said  sum  of  100/.  and  thai 
'  Dr.  Franklin  be  requested  to  apply  the  same 
<  to  the  above-mentioned  purpose ;  John  Horne' 
(again  meaning  himsdf  the  aaid  John  Home) 
in  contempt  of  our  said  lord  the  king,  in  open 
violation  of  the  lawa  of  thia  kingdom,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  also  againat  the  peace 
of  our  said  present  sofereigu  lord  the  king,  hia 
crown  and  diguitv :  and  the  aaid  attorney-ge- 
neral of  our  said  present  soverdji^  lord  the 
king  for  our  said  lord  the  king  further  gives 
the  Court  iiere  to  understand  and  be  informed, 
that  the  aaid  John  Home  beiiig  such  person 
aa  aforesaid,  and  contriving  ana  wickedly  and 
roalieioualy  devisiog  and  intending  aa  aforesaid, 
afterwards,  to  wit,  on  the  9th  of  June  in  the 
15th  year  aforeaaid,  with  force  and  arma  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedl V,  maliciously,  and  seditiously  did 
print  and  ponlish,  and  cauae  and  procure  to  bn 
printed  and  published,  a  certain  other  false, 
wicked,  malidons,  acandakma,  and  seditimia 
libel,  in  which  said  last-mentioned  libel  era 
contained,  nuioDgit  other  things,  diren  Inli9| 
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scandalous,  malicious,  and  seditious  niattfrs  of 
and  concerning  his  roiye^ty'a  gOTeniment,  and 
the  emplovment  of  his  troops,  according  to  the 
tenor    and  effect  followtnt^;   that   is  to  say, 

*  King's  Arms  Tavern,  Cornhill,  June  7.  At  a 
'  8|)ecial  meeting  this  day  of  several  members 

*  of  the  Constitutional  Society,  during  an  ad- 
^  jonrnment,  a  gentleman  proposed  that  asub- 

*  scription  should  be  immediately  entered  into 

*  (by  such  of  the  members  present  who  might 

*  approve  the  purpose)  for  raising  the  sum  of 

*  100/.  to  be  applieil  to  the  relief  of  the  widows, 

*  orphans,  ana  aged  parents  of  our  beloved 

*  American  fellow- subjects,  who,  faithful  to  the 

*  character  of  Englishmen,  preferring  death  to 

*  slavery,  were  for  that  reason  only  inhumanly 

*  murdered  by  the  kingV  (again  meaning  his 
•aid  majesty's)  *  troops  at  or  near  Lexington 

*  and  Concord,  in  the  province  of  M assachusets' 
(meaning  the  said  province,  colony,  or  plan- 
tation of  the  Massachusets  Bay  in  New  Eng- 
land, in  America)  *  on  the  19th  of  last  ApriV 
in  contempt  of  our  said  lord  the  king,  in  open 
violation  of  the  laws  of  this  kingdom,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  ajso  against  the  peace 
of  our  said  present  sovereifro  lord  the  king,  his 
crown  and  dignity:  and  the  said  attorney- ge- 

'neral  of  our  said  lord  the  king  for  our  said  lord 
the  king  further  gives  the  Court  here  to  under* 
stand  and  be  informed,  that  the  said  John 
Home  being  such  person  as  aforesaid,  and 
again  unlawfully,  wickedly,  maliciously,  and 
seditiously  intending,  devising,  and  contriving 
•8  aforesaid,  afterwards,  to  wit,  on  the  14th  day 
of  July,  in  the  15th  year  aforesaid,  with  force 
and  arms  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  wickedly,  malk^ously, 
and  seditiously  did  write  and  publish,  and  cause 
and  procure  to  be  written  and  published,  a  cer- 
tain false,  wicked,  malicious,  scandalous  and 
seditious  libel  of  and  concerning  his  said  ma- 
jesty's government  and  the  employment  of 
his  troops,  according  to  the  tenor  and  effect 
following:  '  1' (meaning  himselfthe said  John 
Home)  *  think  it  proper  to  give  the  unknown 

<  contributor  this  notice,  that  I'  (again  mean- 
ing himself  the  said  John  Home)  *  did  yester- 

*  day  pay  to  Messieurs  Brownes  and  Collinson, 

*  on  the  account  of  Dr.  Franklin,  the  sum  of 

*  50/.  and  that  V  (again  meaning  himself  the 
said  John  Home)  *  will  write  to  Dr.  Franklin, 
«  requesting  him  to  anply  the  same  to  the  relief 

*  of  the  widows,  orphans,  and  aged  parents  of 
'  our  beloved  American  fellow-suMects,  who, 

<  faithful  to  the  character  of  Ens^lisbmen,  pre- 

*  ferring  death  to  slavery,  weie  for  that  reason 

<  only  inhumanly  murderol  by  the  king's' 
(meaning    his  said   majesty's)   *  troops  at  or 

*  near  I^xinorton  and  Concord,  in  the  province 

*  of  Massachusets,'  (meaning  the  said  province, 
colony,  ur  plantation  of  the  Massachusets  Bay 
in  New  England,  in  America)  *  on  the  19th  of 

*  last  April ;  John  Home/  (again  meaning 
himself  the  said  John  Home)  in  contempt  of 
our  said  lord  the  king,  in  open  violatioi^  of  the 
laws  of  this  kingdom>  to  tpe  tfil  and  peamici- 
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ous  example  of  all  others  in  the  like  case  of- 
fending, and  also  against  the  peacf  of  our  said 
present  sovereign  lord  the  king,  his  crown  and 
dignity :  and  the  said  attomey -general  of  our 
said  lord  the  king  fbr  our  aaid  lord  the  kioar 
further  gives  the  Court  here  to  understand  and 
be  informed,  that  the  said  John  Horne  beings 
such  person  as  aforesaid,  and  again  unla\%  fully, 
wickedly,  and  seditiously  intending,  devising, 
and  contriving  as  aforesaid,  afterwards,  to  wit, 
on  the  15th  day  of  July,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedly,  ma- 
liciously, and  seditiously  printed  and  published, 
and  caused  and  procured  to  be  printeo  and  pub- 
lished, in  a  certain  other  news-paper,  intitled. 
The  Public  Advertiser,  a  certain  other  fiilse, 
wicketl,  malicious,  scandalous,  and  aeditioua 
libel  of  and  concerning  his  sai«l  majesty's  go* 
vernment  and  the  employment  of  nia  troops, 
according  to  the  eff*ect  following;  that  is  to 
say,  <  r  (meaning  himself  the  said  John 
Horne^  '  think  it  proper  to  give  the  unknown 
<  contributor  this  notice,  that  I'  (again  meaning 
himselfthe  said  John  Horne)  *  did  yesterday 
'  pay  to  Mess.  Brownes  and  Collinson,  on  the 
'  account  of  Dr.  Franklin,  the  sum  of  50/.  and 

*  that  r  (a^ain  meaning  himselfthe  aaid  Jobu 
H^rne)  *  will  write  to  Dr.  Franklin,  reoueating^ 

*  him  to  apply  the  same  to  the  relief  of  the 
'  widows,  orphans,  and  aged  parents  of  our  be* 

*  loved  American  fellow-subjects,  who,  faithful 
'  to  the  character  of  Englishmen,  preferring 

*  death  to  slavery,  were'  (for  that  reason  only) 
'  inhumanly  murdered  by  the  king's'  (again 
meaning  his  said  majesty's)  *  troops  at  or  near 

*  Lexington  and  Concord,  in  the  province  of 
'  Massachusets'  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusets  Bay- 
in  New  England,  in  America)  *  on  the  19th  of 
'  last  April ;  John  Horne,' (again  meaning  him- 
selfthe said  John  Home,)  in  contempt  of  our 
said  lord  the  king,  in  open  violation  of  the  lawe 
of  this  kingdom,  to  the  evil  and  pernicious  ex- 
ample of  all  others  in  the  like  case  offending, 
and  also  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity :  and  the  said  at- 
torney-general of  our  said  present  sovereign 
lord  the  king  for  our  said  lord  th(^  king  further 
gives  the  Court  here  to  understand  and  be  io- 
formed,  that  the  said  John  Horne  being  such 
person  as  aforesaid,  and  contriviogand  wickedly 
and  maliciously  devising  and  intending  as 
aforesaid,  allerwards,  to  wit,  on  the  said  15tli 
day  of  July  in  the  15ih  year  aforesaid,  with 
force  and  arms  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  wickedly,  malici* 
ously,  and  se<litiously  |did  print  and  publish, 
and  cause  and  procure  to  be  printed  anil  pub* 
lished,  a  certain  other  false,  wicked,  naliciooa, 
scandalous,  and  seditious  libel  of  and  concern- 
ing his  majesty's  government  and  the  employ* 
ment  of  his  troops,  according  to  the  tenor  and 
effect  following;  that  is  to  say,  *  1'  (meaning 
himself  the  said  John  Horne)  *  think  it  proper 
'  to  give  the  unknown  contributor  this  Dotiri^ 

« that  I>  (meaaiDg  bimacJifaie  said  John  HoiAeS 
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*  did  vettcrdAy  pay  to  MeMieun  Browoet  and 

*  ColliDion,  on  the  iccoaoi  of  Dr.  Franklin, 

*  the  furo  of  60/.  and  that  V  (afi^aio  ineAniiiv: 
bimaelf  the  laid  John  Horne)  *  irill  write  to 

*  Dr.  Franklin,  reqiie«iinir  him  to  apply  the 

*  tame  to  the  relief  of  the  widows,  orphans,  and 

*  tjireil  parents  of  our  belofed  American  fellow- 

*  aulijecia,  who,   laiihful  to  the  character  of 

*  EiiV^iivhineil,    preferriutf    death    to   slavery, 

*  were  for  that  reasun  only  inhumanly  mur- 

*  dered  hy  the  kingV  (aj^tin  meaning  his  said 
■lajeaty's)  *  troops  at  or  near  Lexington  and 

*  Concord,  in  the  province  of  Masaachusets' 
(meaDioi;  the  said  province,  colony,  and  plan- 
UtioD  of  the  Massachusets-Bay  in  New  Eni;- 
land,  in  America)  *  on  the  19th  of  last  April ; 

*  J»hn  florae' (again  meaning  hitiiself  the  said 
John  H(irne)  in  contempt  of  our  said  loni  the 
Iriosr,  in  open  violation  of  the  laws  of  this  king- 
dom, to  the  evil  and  pernicious  exainiile  uf  all 
others  io  the  like  case  oflVnding,  and  against 
the  peace  of  our  said  presenl  sovereign  lurd  the 
king,  ht!i  crown  and  dignity:  wbereup«m  the 
•aid  attorney- general  «>f  our  said  lord  the  king, 
%vlio  for  our  aaid  present  aovereign  lord  the 
king  prosecutes  io  this  behalf,  prays  the  conai- 
dcratioo  of  the  couit  here  in  the  premises,  and 
that  due  process  of  law  may  lie  awarded  against 
liira  the  said  John  Ilorne  in  this  behalf,  to  make 
him  answer  to  our  said  present  sovereign  lord 
the  king  touching  and  coucerning  the  premises 
•foresaid,  Aic.  £.  Tuurlow.* 


is 


JViJfly,  Jw/y  4,  1777. 

As  soon  as  the  court  was  opened,  the  special 
ory  were  called  over :  eleven  only  appearing, 
"r.  Attorney  General  prayed  a  tales.  The 
box  cootaiuing  the  names  of  the  commoD  jury 
•taodiog  open  upon  the  table,  the  Associate 
took  out  a  paper,  and,  shewinijf  it  to  Mr.  Horne, 
aaked,  if  he  had  any  objection  to  that  man's 
bdng  sworn  on  the  jury  ?  Mr.  Horne  replied, 
**  I  object  Io  that  name,  and  for  thia  reaaon :  1 
desire  that  the  box  may  be  shut  and  shaken ; 
and  when  that  is  done,  I  shall  bavo  uo  «>bjec- 
tion  to  any  name."  The  box  was  accordingly 
•but  and  shaken,  and  a  name  drawn  out ;  but 
another  of  the  special  jury  coming  into  coort, 
the  talesman  was  not  sworn. 

The  following  Special  Jary  were  sworn : 

Joseph  Dalmer,  Cursitor-street,  merchant 
Philip  Bulkley,  Fleet- street,  druggist, 
James  Brant,  Cheapside,  ailkmau. 
David  BufTar,  Cheapside,  woollen-draper. 
William  Watts,  Fore-street,  goldsmith. 
Matlianiel  Lucas,  Fore -street,  merchant. 
William  Abdy,Oat-hine,  goldsmith. 
Thomas  Smith,  Milk-street,  merchant. 
Tho.  Brooks,  Cateaton-street,  linen-draper. 
M.  Stanton,  Aldermanbury,  warehouseman. 
Wm.  Loydd,  Christ-church,  woollen-draper. 
Henry  Morris,  Fleet-street,  silversmith. 

*  Afterwards  lord  Tburlow  uid  Lord  Cbaii- 
•ellor. 


Then  the  Information  was  opeoed  by  Mr. 
Buller. 

Mr.  Home.  My  lord,  with  your  hNrdship*s 
permiNsion,  1  believe  it  is  proper  for  me,  at  tnis 
time,  before  Mr.  Attorney-General  proceed*,  to 
make  an  ob|eciion ;  and  to  request  your  lord- 
ship's decision  c<mcerning  a  point  of  practice 
in  the  proceeding  of  thia  trial.  Have  1  your 
lordship's  leave  ? 

Lord  Mant/icld,    Certainly. 

Mr.  Horne.     Gentlemen  of  the  jury— — 

Ijord  Mamtfirld.  No.  Not  to  the  jury.  If 
you  make  an  objection  Io  the  iriegularity  of 
the  nrocenlingii,  you  must  addiesa  me. 

Mr.  Horne.  1  am  well  aware  of  it:  and  I 
hope  that  your  lordbhip  will,  u|ion  tbi«  and 
other  occaaions,  hear  me  before  30U  auppc»se 
roe  to  be  in  the  wrong.  1  was  not  go'iuui  to 
address  my  argument  nor  my  objection  to  the 
jury  ;  if  your  lordship  will  only  permit  me  to 
request  their  attention;  liecansc  I  hAve  fre> 
queutly  observed  upon  trials,  that  in  all  cases 
almost,  when  application  has  l>€cu  made  to  tlie 
judge  to  decide  upon  any  objection,  the  jury 
have  been  generally  sup|>osed  to  be  in  a  manner 
out  of  court  I  and  I  therefore  now  address  my- 
self to  the  jury,  only  to  request  their  atteotioD, 
and  for  no  othier  purpose. 

Lord  Mansfield,    Very  well.    Go  on. 

Mr.  Horne.  Gentlemen  of  the  jury,  what 
1  have  said  to  his  lordship,  if  you  heard  it,  may 
perhaps  make  it  unnecessary  for  me  to  address 
yon.  Gentlemen,  though  what  1  am  going 
to  say  to  his  lordship  respects  a  matter  of 
law  and  practice  of  the  Court,  yet  1  meant  to 
requeat  your  attention,  because  you  may  find 
perhaps  that  the  decision  may  concern  >  ou  to 
n^r  it.  My  lord,  1  understand  (and  1  think 
I  see  good  reaaons  why  it  should  be  so)  that  it 
ia  the  usual  practice  and  wholsonie  custom  of 
the  Court,  in  trials  of  this  kind,  that  unless  tbe 
defendant  examines  witnesses  in  his  defence, 
tbe  defendant's  anst%er  closes  the  pleading: 
and  it  is  not  the  practice,  in  that  case,  that  the 
counsel  for  the  prosecution  should  reply.  But, 
my  lord,  io  the  late  trials  of  tbe  printers,  for 
pnoting  and  publishing  the  advertisement  now 
m  question,  I  observed  that  Mr.  Attorney-Ge« 
neral  dainied  and  exercised  the  peculiar  privi- 
lege of  replying,  notwithstanding  that  do  wit- 
nesses  bad  been  called  for  the  defendant.  Mj 
kird,  with  your  lordship's  permission,  I  mean 
to  suboiit  my  reasons  to  your  lordship  in  sup- 
port of  my  objection  to  this  daini  of  Mr.  At- 
torney-General in  the  present  trial. 

Lord  Man^UL  You  come  too  early  for 
the  objectioo ;  because  the  objection,  if  there  is 
any  foundatioo  io  il,  should  be  when  be  gets  ap 
to  reply. 

Mr.  Home,  My  lord,  I  own  I  did  expect 
that  Mr.  Attoroey-Oeneral  would  urge  some- 
thing  of  that  kind  against  what  I  have  said.  I 
stopped,  expecting  that  answer  from  him ;  be- 
cause, my  lord,  he  may,  Tery  likely,  imairiu* 
it  to  be  a  part  of  the  duty  of  bis  office  to  baffle 
mo  in  any  maiuiery'aiMl  to  tske  aU  adfantages 
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which  he  can,  whether  fair  or  unfair,  against 
me,  and  to  obtain  a  rerdict  against  me  bj  any 
means — there  are  reasons  why  he  should  at- 
tempt to  do  so;  and  therefore,  1  own,  1  ex- 
pected that  the  Attorney- General  would  have 
urged  that  against  me.  But,  my  lord,  I  ap- 
prehend, with  great  submission,  that  this,  and 
this  only,  is  the  proper  moment 

lArd  Mansfield.  Mr.  Home,  I  will  do  so 
far  for  you.  If  the  defence  that  tou  are  to 
make  may  in  any  manner  be  guided  or  go- 
rerned  bv  a  knowledge,  whether  the  Attorney- 
General  has  or  has  not  a  right  to  reply ;  if  Mr. 
Attorney-General  acquiesces  in  it,  1  hsTe  no 
objection  to  your  being  apprized  how  it  stands 
beforehand  ;  because  otherwise  it  would  come 
afler  you  had  made  your  defence :  and  if  you 
mean  to  calculate  your  defence  in  some  way 
differently,  opon  the  expectation  of  his  hsTingor 
bis  not  having  a  right  to  reply,  I  will  willingly 
^I  dare  say  the  Attorney-General  makes  no  ob- 
jection to  It)  hear  ^'ou  upon  that  point  now. 

Att.  Gen,    None  in  the  world. 

Mr.  Home,  Your  lordship  has  bit  upon  one 
of  the  very  rea^iioos  that  1  was  going  to  lay  be- 
fore you.  But,  my  lord,  1  had  rather  that  this 
had  come  as  a  matter  of  justice,  than  as  an  ac- 
quiescence from  the  Attorney -General;  be- 
cause I  suppose  that  every  defendant,  who 
shikll  hereafter  stand  in  my  situation,  will  have 
the  same  ri^lit ;  and,  if  it  comes  as  a  matter  of 
favour  from  the  Attorney-General,  those  for 
whom  I  am  much  more  concerned  than  my- 
self, may  not  perhaps  meet  with  that  genteel 
acquiescence.  However,  1  thank  the  Attomey- 
Oeneral.  I  shall  bet;  then«  my  lord,  at  present 
to  make  my  objection.  .  I  am  sure  I  should 
have  been  |»eriiiitteil  to  make  it,  because  the 
arguments  (vhich  I  had  to  use  wouM  have  been 
such  as  wou'd  more  particularly  have  affected 

Jour  lordship's  mind.  If  then  I  am  permitted, 
suppose  ^at  I  am  now  to  object  to  the  right 
of  reply. 

Lord  Manrficid,  You  are  now  to  object  to 
the  right  of  ripply. 

Mr.  Home.  My  lord,  if  I  should  forget 
any  thing  upon  this  occasion,  so  new  to  me, 
and  make  any  mistakes,  I  shall  beg  leave  to 
refresh  my  memory  n-ith  what  1  have  written 
down.  My  lord,  1  have  been  taught  by  the 
best  authorities,  that  the  eKtablishnl  practice 
and  ap]iroved  rules  of  the  court  are  so^  only 
because  they  are  reason,  and  reason  approved 
by  font;  experience ;  and  they  obtain  as  rules 
and  pracTtice  only  for  that  cause.  My  lord,  I 
believe  1  shall  not  be  contradicted  by  }  our  lonl- 
thip,  when  I  aver,  that  it  is  the  established 
practice  and  approved  rule  of  the  Court,  in 
trials  of  this  kind  f  where  the  Attorney- General 
does  not  prosecute)  that  if  the  evidence  brought 
for  the  prosecution  is  not  controverted  by  any 
other  evidence  on  (he  |iart  of  the  defendant,  but 
the  fact,  as  far  as  it  depends  upon  testimony, 
taken  as  the  proseculof's  evidettce  left  it ;  that 
then  the  dt  fen<lant's  answer  chises  tlie  plead- 
ing. And  this,  my  lord,  has  obtained  ana  been 
*as£ablished  as  the  appro? ed  rak  and*  practice 


of  the  Court,  because  it  is  supposed  the  method 
best  calculated  for  the  obtaining  of  justice; 
that  is,  for  the  conviction  of  the  guilty  and  the 
acquittal  of  the  innocent ;  for  Mtb  are  to  be 
regarded :  and  when  that  is  done,  then  only,  I 
suppose,  is  justice  done.  Now,  my  lord,  the 
reason  of  this  practice  is  not,  like  some  others. 
80  covered  over  by  the  rust  of  ages,  or  disguised 
by  the  change  of  circumstances,  as  that  it 
should  be  difficult  now  to  discover  it.  On  the 
contrary,  it  is,  to  my  understanding  and  appre- 
hension, as  plain  and  evident  now  as  it  was  the 
first  day  that  it  was  introduced.  But  that  is  no 
part  of^  my  business  to  enter  into :  the  reason 
of  the  practice  it  does  not  belong  to  me  to 

S' ve.  It  is  sufficient  for  me  to  say  that  such  is 
e  practice,  and  t»eing  the  practice,  it  must  be 
supposed  the  best  method  of  obtaining  justice. 
Then,  my  lord,  I  humbly  submit  it  to  your 
lordship,  that  if  this  is  tho  best  method  for  ob- 
taining of  justice,  a  contrary  method  must  be 
attempted  for  some  other  end;  and  that  end 
must  be  injustice,  or  the  conviction  of  the  ac- 
cused by  any  means.  My  lonl,  the  practice^ 
and  this  exemption  from  it,  which  Mr.  Attor- 
ney* General  claims,  cannot  Iwth  sMnd :  one  or 
the  other  must  be  given  up ;  because  they  can- 
not both  be  the  best  method  and  most  likely 
means  for  the  obtaining  of*  justice.  Now,  my 
lord,  that  the  king,  or  that  the  attorney-ge- 
neral in  his  name,  should  be  permitted  to  pursue 
any  oiher  method  or  practice  than  that  esta- 
blished method  which  is  best  calculated  for  the 
obtaining  of  justice,  aeema  to  me  comi»letely 
absurd.  For  the  king,  such  as  the  law  and 
such  as  reason  conceive  him,  can  have  n^ 
other  interest  but  in  the  obtaining  uf  justice, 
impartial  justice.  And  it  it  was  possible,  my 
lord,  to  conceive  a  king  even  with  a  leaning  or 
an  inclination  on  eitlivr  side,  it  must  rather  be 
that  his  subjects  should  be  found  innocent  than 
guilty.  But  this  claim  of  Mr.  Attorney-Ge- 
neral, my  lord,  absurdly  supposes  the  contrary ; 
and  that  the  kint^  has  an  interest  in  their  being 
convicted ;  and  that  therefore  easier  and  readier 
means,  and  greater  means,  are  lo  he  allowifd  to 
the  king  fur  obtaining  a  conviction,  than  are 
allowed  to  any  other  person,  my  equal  or  my 
inferior.  And  yet,  my  lord,  I  must  acknow- 
ledge that  the  claim  which  1  am  now  objecting 
to,  is  not  a  new  one.  My  lord,  in  the  reign  w 
James  the  second,  that  man  (for  he  never  waa 
for  one  moment  a  kini;)  claimed  the  peculiar 
richt,  prerogative,  and  |M)wer  of  dispensing 
with  the  laws  of  the  land.  Sir  Edw.  Herbert, 
the  chief  jnsiice  of  those  days,  and  the  other 
judges,  decided  in  favour  ot'tliat  claim.*  Tliank 
God,  my  lord,  the  t^lorious  Revolution — (and  I 
call  it  so :  it  shall  nut  have  lesN  praise  from  me 
because  it  is  now  sfrown  uncourtly)— the  glo- 
rious Revolution  put  an  end  to  that  iniquity. 
Unfortunately  for  this  country,  the  pnnciplee 
which  produced  that  and  many  other  iniquities 
are  now    again  revived    and    fostered ;    and 

*  See  the  Case  of  sir  Edward  Hales,  vol.  11 1 
p.  1165,  of  thiiCoUeoiion. 
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amoDiifst  mAD^  other  most  thaineful  doctrines, 
this  (ioclriae  of  a  dispensing  power  it  now  re- 
vifed  again — under  another  shape  and  form 
iodeefl ;  but  it  is  the  same  poiirer.     It  is  now 
a  prtTogatire  to  di]i|)eiise  with  the  rules  and 
methods  of  proceeding ;  that  is,  my  lord,  to 
dispense  with   tiie   laws :    for  the  rules  and 
methods  of  proceeding  (and  1  hate  heard  your 
lordship  say  it  in  other  irattes)  are  p:irls  ol'  th<* 
laws  o(  the  laud.     Mv  lord,  1  hate  lieen  tuld 
(and  that  by  a  f^reater  authority  thau  any  al- 
most that  uow  lives)  that  ^^  the  uiethtkds  an«l 
lornis  of  jus'iie  are  esscuiial  to  justice  itself." 
Aud,  my  lord,  the  forms  and  mcthnds  of  pro- 
ceedinjT  are  particularly  tcuder  in  that  part  of 
the  laws  which  is  calculated  for  thf  protection  of 
ioDOcence.     Tily  lord,  the  penal  laws  are  made 
to  bring  crimiudls  and  utfenders  lo  justice ;  hut 
the  forms  and  mrtliods  of  pnicecdiog  of  the 
courts  of  justice  are  ap[K)inted  singly  to  distin- 
guish the  innocent  from  the  guilty,  and  to  pro- 
tect them  aii^ainst  exorbitant  power.     >Iy  lord. 
in  the  case  of  this  particular  privilege  which 
the  Attorney- General  claims,  1  think  1  could 
spend  a  day  in  hhewing  how  many  received 
kgfal  maxims  and  truths  it  violates :  for  truth  is 
of  such  a  nature  that  it  has  a  thousand  branches 
issuing  from  it ;  and  talshood,  let  it  1h*  as  care* 
ful  as  it  can,  will  run  against  some  one  or  other 
of  them.     J   do  really  believe  I  conld  fairly 
ipend  a  day  in  shewing  the  altsurdiiy  of  thi^ 
Claim.     But  yet,  to  my  great  disadvantaqf  and 
ny  great  sorrow,  when,  in  the  lute  trial  of  the 
|Mnnters,  the  defendant's   rouiisel  objectt  d  to 
this  claim  of  Mr.  Attorniv-Gcneral,  vour  lord- 
fhip  interfered  hastdvt  and  saveil  >Ir.  Attorney 
General  the  trouble  of  vindicating  his  ctaini. 
Your  lordship  saved  him  from  the  emlMrrass- 
ment  he  wouhl  then  have  found,  and  whicli  I 
am  confident  he  will  now  find,  to  produce  one 
iingle  argument  of  reason  or  justice  in  behalf 
of  his  clami :  and  this  your  lordship  did  by  an 
absolute  overbearini;  of  the  objection,  without 
even  permitting  an  urtrument.     And,  my  lord, 
that  is  a  very  great  disadvantage  to  me,  as  well 
as  it  was  to  the  defendant  iu  whose  cause  he 
made  it:  for,  my  lord,  the  very  ingenious  coun- 
ael — (I  beg  the  gentleman's  pardon  for  at- 
tempting to  distinguish  him  by  that  epithet ; 
there  is  no  want  of  ingenuity  at  the  bar) — hut 
the  very  honest  counsel  who  made  that  objec- 
tion, would  have  been  able  to  support  it  in  a 
▼ery  diflTerent  manner  from  any  in  which  I  can 
expect  to  do  it    My  lord,  the  trial  may  take 
iip  some  time;  therefore  I  will  no  longer  hold 
you  on  this  objection.     I  shall  reserve  to  my- 
self the  right,  which  I  did  exercise  in  con- 
demning the  action  of  the  king's  troops  (which 
I  dfd  then  call,  and  do  still,  and  will  to>morrow 
call,  because  contrary  to  law,  a  murder)  so  I 
iball  reserve  it  to  myself,  and  not  now  take  up 
more  of  the  time,  to  say  what  I  shall  think 
proper  by  argument  and'reason  on  the  decision 
of  your  lonlship ;  which  decision  must  come 
aAer  your  lordship  shall  have  heard  the  At- 
tomey-General's  answer,  and  my  reply  :— for 
1  take  it  I  have  a  light  to  reply.     1  shall  then 


reserve  that  power  to  myself  to  speak  as  freely 
of  it  as  1  should  do  of  any  other  indiffeient  ac* 
tion  in  the  worid. 

Lord  Manifield,  There  is  no  occasion  for  Mr. 
Attorney- General  to  say  any  thing.  1  am  most 
clear  that  the  Attorney -General  has  a  right  to 
reply  if  he  thinks  fit,  and  that  1  cannot  deprive 
him  of  it ;  and  there  is  no  such  rule,  that  in  no 
case  a  private  prosecutor  or  private  plaintiff 
shall  not  reply,  if  new  matter  is  urged  which 
calls  for  a  reply ;  new  questions  of  law,  nev 
observations,  or  any  matter  that  makes  a  reply 
necessary.  No  authority  at  law  has  been 
quoted  to  the  contrary.  A  party  that  begins 
has  a  right  to  reply  ;  there  is  not  a  State  Trial 
where  the  solicitor-general  or  the  attorney -ge- 
neral have  not  replied  ;  and  1  know  of  no  law 
that  says  in  any  ca^e  the  prosecutor  may  not 
reply.  But,  for  the  saving  of  time,  rules  by 
usage  of  the  bar  are  received.  Two  t;entle« 
men  don't  examine  the  same  witness,  but  yet 
thoy  <lo  very  often.*  They  don't  reply  when 
there  is  no  evidence  for  a  defendant,  and  no- 
thing new  to  make  it  necessary  to  reply  :  then 
they  dun't  do  it ;  but  if  a  question  of  law  was 
started,  which  nobody  thought  of  in  the  begin- 
ning, they  do  it  then  :  then  they  have  a  right 
to  reply,  and  iiuiNt  reply,  for  the  sake  of  jus- 
tice. And  thereliMe  I  u|i|)ri/.c  Mr.  Ilorne  thit  the 
Attorney- General  cert  iiinly  has  a  rl^Iii  to  reply. 

Mr.  ihrttc.  Your  lordafiiip  mnMlw  very  sen- 
sible how  untoward  is  mv  situation  in  this  rase. 
This  is  only  a  re|>etition  of  what  ha|t|iened  be- 
fore ;  if  your  lordship  will  thus  di»  tlie  business 
of  Mr.  Attorney -General  for  him.  My  lord, 
you  now  take  from  me  what  you  give  tu  him  ; 
you  take  from  me  that  ri({ht  of  rejdy  which  by 
the  practice  of  the  court  I  have,  whilst  you 
give  to  him  that  ri^ht  of  reply  which  b\  the 
practice  of  the  court  he  has  nut.  1  have  a  right 
tu  reply  to  the  Attorney  General's  answer  to  my 
objection,  but  I  have  no  riirht  to  refily  upon  the 
judge.  I  beg  the  .\ttornev- General  may  do  his 
own  business.  H*;  is  fullof  reason  and  argu- 
ment, lie  smiles.  Indeed  he  well  may. 
My  loni,  he  can  Hurely  prove  the  justice  of  his 
claim  himself,  if  there  is  any  in  it.     My  lord — 

Lord  Manifield.  8ir — hear — Your  proper 
reply  to  the  juilgment  I  have  given  is  a  motion 
to  the  Court ;  1  never  here  decide. —  It  is  speak- 
ing to  no  purpose  to  persuade  me  where  I  have 
no  doubt. — ^The  Attorney -General  here  will  be 
of  the  same  opinion  with  me.  But  your  proper 
reply  to  me,  is  a  motion  to  the  court ;  and  if 
the  suffering  him  to  reply  is  against  law,  it  is 
an  irregularity  in  the  trial,  for  which  the  ver- 
dict will  be  set  aside.    You  will  have  a  rentedy. 

Mr.  Home.  O,  my  lord,  1  have  already  suf* 
fered  under  your  lordship's  directing  me  to  re- 
medies.f  The  most  cruel  of  all  poisoners  are 
those  who  poison  our  remedies.  Has  your 
lordship  forgotten  ? — I  am  sure  you  have  not 
forgotten  that  I  have,  once  liefore  in  my  life, 
had  the  honour  to  be  tried  before  your  lordship 

*  See  the  Case  of  Doe  9.  Roe,  2  Campbell's 
Nisi  Priut  Rep.  380.         f  ^^e  vol.  6,  p.  216. 
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for  a.  pretended  libel.  My  lord,  this  nifttter  of 
reply  I  know  so  well  to  be  the  practice,  not 
only  from  llie  intelligence  I  have  had  apon  that 
subject,  but  from  tuat  very  trial  at  Guildford, 
on  the  action  broug^ht  against  me  by  the  present 
lord  Onslow.  My  lord,  I  could  then  have  con- 
tradicted bis  evidence.  1  will  just  mention  two 
or  three  particulars  in  this  case.  It  was  the 
most  scandalous  one  that  ever  came  before  a 
court.  (Your  lordship  cannot  forget  the  parti- 
culars in  that  trial.)  1  was  prosecuted  by  him 
for  a  libel.  On  the  first  action  which  he 
brought,  I  obtained  a  nonsuit.  Upon  that,  a 
fresh  action  wus  brought.  To  that  fresh  ac- 
tion (iu  order  to  try  it  in  Surrey,  where  the 
plaintiff  had  his  influence)  in  that  fresh  action, 
words  s|ioken  a  year  or  two  before  were  added, 
words  of  a  different  nature,  and  upon  a  different 
subject.  We  came  to  trial  before  your  lordship, 
and  I  do  remember  some  very  strong  cases 
(which  indeed  I  intended  to  have  published)  of 
your  lordship's  practice  iu  that  trial.  But,  my 
lord,  however  impatient  I  may  bethought  to  be, 
I  am  very  patient  under  personal  injuries.  1 
have  never  complained  of  the  practices  used 
against  me  on  that  trial,  nor  of  the  mistakes  (to 
apeak  gently)  which  your  lordship  maue. 
Your  lordship  then  told  me,  as  now,  that  I 
should  have  a  remedy — 

Attorney  General.  I  beg  leave  to  object  to 
this  way  of  proceeding  in  a  trial.  What  can  it 
be  to  the  issue  that  is  joined  in  this  cause,  any 
part  of  the  history  of  what  related  to  the  trial  at 
Guildford  ? 

Lord  Mansfield.  If  I  remember  right,  you 
bad  a  remedy  there,  for  it  was  determined  not 
to  be  actionable. 

Mr.  Home.  True,  my  lord ;  but  it  coM  me 
9001.  The  remedy  was  almost  as  bad  as  the 
▼erdict  would  have  been. 

XiOrd  Mansfield.  There  must  be  an  end. 

Mr.  Uorne.  Not  of  this  objection. 

Lord  Mansfield.  No ;  an  end  of  going  out 
of  the  cause.    You  must  behave  decently  and 


properly. 
Mr.  Hi 


Mr.  Horne.  I  will  surely  behave  properly. 

Lord  Mansfield.  This  is  over.  1  tell  you 
beforehand,  I  apprize  you  of  it  (which  is  going 
out  of  the  way),  that  it  is  not  in  my  power  to  de- 
prive the  prosecutor  of  replying,  if  he  sees 
cause  to  desire  it. 

Mr.  Home.  Now  then,  my  lord,  I  entreat 
*yon  to  let  me  decently  tell  you  of  the  situation 
you  put  me  into.  Wnen  1  offer  to  prove  by 
argument  the  right  which  I  have  to  make  my 
objection  at  this  time,  your  lordship  kindly 
•tops  me,  and  takes  it  for  granted.  Then,  af- 
terwards, it  seems,  it  is  you  who  apprized  roe. 
You  tell  me  you  have,  out  of  the  role,  apprized 
me :  yet,  because  1  accepted  that  which  I  knew 
to  be  my  right,  as  an  apprisal  which  you  were 
willing  to  give  me,  not  meaning  however  to 
preclude  rny  self  from  the  argument,  your  lord- 
ship makes  use  of  my  acceptance  or  this  ap- 
prisal to  defeat  my  objection.  First,  your  lord- 
ship interferes  to  save  Mr.  Attorney-General 
from  attempting  to  give  a  reason,,  which  you 


both  know  he  cannot  gi?e  ;  and  then  Mr.  At* 
torney-General  gets  np  to  save  your  lordship  iq 
his  tutu,  and  to  stop  me  fh>na  explaining  yoor 
lordship's  conduct.  Thns  between  your  lord- 
ship and  Mr.  Attorney- General,  a  defendant  ii 
in  a  blessed  situation  f  [Heresonie  promiscooni 
altercation  ensued,  after  which  Mr.  Horde  pr6« 
ceeded.]    What  I  was  speaking  of  was  merely 

this;  that  the  practice [Here  again  some 

interruption]  I  was  going  to  shew  your  lord- 
ship (in  answer  to  what  fell  from  you,  and  not 
distinct  from  this  cause,  nor  from  what  yonf 
lordship  had  said)  1  was  going,  and  decently 
going,  to  shew  your  lordship,  that  it  was  tb6 
practice  of  the  court  that  the  prosecutor  should 
not  reply  unless  evidence  is  called  for  the  defeu* 
dant.  I  was  g«>ing  to  shew  it  to  your  lordship 
from  my  own  particular  case  before  your  lord- 
ship at  Guildford,  and  that  I  suffered  under  il 
considerably;  and  I  mentioned  the  instance, 
I  am  sure  that  is  not  wandering  from  the  point, 
when  your  lordship  has  said,  that  it  was  not 
the  practice  of  the  court.  I f  the  Attorney-  Ge- 
neral had  said  so,  1  should  have  had  a  right  td 
reply  to  him.  But  I  must  say,  as  before,  IT 
your  lordship  is  to  do  the  Attorney- General *A 
business,  and  so  cut  off  my  reply,  and  then 
Mr.  Attorney  General  is  to  get  up  and  say. 
This  has  nothing  to  do  with  the  cause ;  between 
the  Chief  Justice  and  the  Attorney-  Genera!, 
what  am  I  to  do?  My  lord,  1  beg  leave  to  men- 
tion to  your  lordship,  that  if  the  Attorney-Gene- 
ral had  said  truly,  and  if  I  had  wandered  from 
the  case,  it  would  not  be  wonderful  that  I,  unused 
to  these  matters,  should  wander  a  little ;  and 
your  lordship  should  have  some  indulgence  to 
my  situation.  My  lord,  I  was  going  to  men- 
tion to  your  lordship  my  own  case :  all  I  know 
of  law  IS  from  my  own  case,  and  from  what  I 
have  been  a  witness  of  myself.  1,  in  thai  case, 
at  Guildford,  did  suffer  a  false  evidence  to  pro- 
cure (by  your  lordship's  mistaken  direction)  a 
bad,  raise  verdict ;  because  I  was  told  by  my 
counsel  (some  of  the  first  counsel  in  this  coun- 
try) that  the  words  themselves  were  not  action- 
able; and  therefore,  though  I  could  have 
proved  by  gentlemen  in  court  that  the  words 
sworn  against  me  were  not  spoken  by  me ;  yet 
my  counsel  told  me  it  was  better  for  me  to  let 
those  words  go  as  proved,  than,  by  calling  evi- 
dence, to  give  to  the  prosecntor  a  right  of  reply, 
which  otherwise  he  would  not  have  :  therefore 
I  suffereil  the  words  to  be  supposed  to  have 
been  spoken,  rather  than  give  to  my  adversary 
a  right  to  a  reply.  But  now  I  flud  he  had  that 
right  without  my  calling  evidence;  that  is,  I 
am  told  so  by  yoor  lordship,  though  I  hav6 
been  told  otherwise  by  all  the  counsel  and  all 
the  trials  I  have  ever  been  at.  My  lord,  as  for 
quoting  laws  for  the  practice,  I  hope  your  lord- 
ship does  not  expect  me  to  quote  law  in  a  mat- 
ter of  practice,  and  indeed  iu  hardly  any  other 
matter,  except  tiki  law  that  I  have  learned  from 
your  lordship.  I  was  a  constant  attender  of 
your  lordship  some  years  ago,  and  I  have  ga- 
thered from  your  practice  some  things  which  I 
take  to  be,  and  some  which  I  take  not  to  bt 
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vwximf  of  law.  Now,  id  Ibit  case  I  mentioned 
at  Guildford,  I  auflrered  worda  to  go  as  proved, 
irbich  1  conld  have  disproved — and  there  are 
gentlemen  in  court  now  who  know  the  fact, 
and  would  have  been  the  evidences — 1  soflered 
words  to  go  as  proved,  becanse  I  would  not 
give  the  prosecutor  a  right  to  reply.  Your 
iCNrdsbip  directed  the  iurv  to  find  a  verdict  for 
die  words;  and  your  iordsbi|i  said,  if  your  di- 
rection was  mistaken  (because  my  counsel  had 
nrgued  that  the  words  were  not  actionable)  your 
lordship  told  my  counsel— (he  published  a 
pamphlet  afterwards  :^he  was  much  hurt  at 
tt)  you  said  that  what  be  bad  advanced  sur- 

ned  you ;  that  it  was  new  law  ;  such  as  you 
never  heard  before— (be  was  much  hurt  at 
it;  he  felt  it:  he  was  hurt  at  your  lordship's 
declaration:  he  published  a  pamphlet  after- 
wards addressed  to  your  lordsbip,  which  1  am 
gore  you  must  remember). — My  lord,  in  con- 
•equence  of  your  lordship's  direction,  a  verdict 
was  given  against  roe  for  400/  ;  and  you  said, 
if  you  were  mistaken  in  vour  directions,  that  I 
bad  a  remedy  ;  1  need  only  appeal  to  the  court : 
I  had  a  remedy.  What  sort  of  a  remedy  ?  The 
cspence  of  the  remedy  was  almost  equal  to  the 
verdict.  The  verdict  was  set  aside,  that  is 
true ;  but  your  lordship  knows  that  a  verdict 
makes  the  defendant  pay  his  owu  costs.  I 
•boiild  have  had  the  costs,  if  the  verdict  had 
not  been  given  agaiust  me.  What  sort  of  re- 
meilies  are  these,  that  are  worse  than  the  fair 
honest  puoishment  that  can  lie  inflicted  upon 
the  charge?  Therefore  I  do  intreat  that  your 
lordship  will  not  send  uie  to  remedies  which  I 
Wrdly  know  how  to  take ;  esiM^ially  as  1  have 
always  found  that  such  kind  of  remedies  from 
your  lordship  are  like  giving  a  man  a  wound, 
and  then  telling  him  rhere  he  may  find  a 

Slaister :  it  is  not  a  thing  that  I  should  wi&H  to 
0,  nor  would  your  lordslitp  like  to  suffer  it. 
And  as  your  lordship  says  that  no  law  lias  been 
quoted  to  prevent  his  reply,  I  intreat  that  I 
may  he%r  from  Mr.  Attorney- General,  or  from 
yourself,  that  law  that  gives  him  a  right  to 
reply. 

^Lord  Mansfield  (to  the  Attorney-General). 
Go  on  with  the  trial. 

Mr.  Home.  I  shall  hear  no  reason  then 
lirom  either  of  you?  Well !  if  so,  I  must  sub- 
aoit  under  it. 

Attorney  General.  My  lord,  and  gentle- 
men of  the  jury,  ther^  ia  nothing  in  this  case 
(unlesa  the  behaviour  of  the  defeudant  should 
constitute  that  something)  that  can  make  it  at 
all  different  from  the  most  ordinary  case  of  a 
plain  delinquent  in  a  moat  gross  offence  being 
arought  before  a  court  of  justice.  I  have  look^ 
round  with  a  degree  of  examination  to  see  if  I 
could  see  whether  there  was  one  amongst  the 
numerous  bystanders  that  1  saw  here,  wlio  had 
conceived  a  favourable  impression  from  so  ex- 
traordinarv  an  interposition  as  one  has  heard 
to-day.  Kcertainly  should  not  rise  to  take  off 
or  repel  loose  slander  scattered  about  without 
pointed  at  any  one  iodividutlp-jrticahirly I 


much  lets  ahouhl  I  take  notice  of  that  sort  of 
alander  which,  affecting  to  point  itself,  only 
disgraced  itself  in  the  manner  of  that  aSecta- 
tion.  For  my  own  part,  1  should  think  I  was 
stooping  exceedingly  below  that  character  and 
that  ailuation  in  the  world  which  I  hope  I  am 
entitled  to,  if  I  were  to  set  myself  to  defend  my 
owo  peculiar  part  from  any  aspersions  that  have 
been  thrown  upon  me.  ft  ia  the  duty  of  my 
office  to  prosecute  with  inte«^ity  those  whom, 
acconling  to  the  best  of  my  judgment,  I  believe 
to  be  fair  objects  of  prosecution.  Jt  is  the  duty 
of  my  office,  aa  far  as  I  can  govern  that  duly» 
to  conduct  the  prosecution  with  the  utmost 
clearness  and  the  fulleat  honour.  And  if  I  have 
taken  a  part  in  this,  or  in  any  prosecution  that 
any  man  can  fairly  stand  forth,  m  a  manly  aty  le, 
and  challenge  directly  and  pointedly,  let  it  be 
challenged,  and  let  me  be  called  u|iod  to  answer 
it.  But  to  be  told  that  I  stand  here  ready  to 
take  all  manner  of  advantages,  fair  or  unfair, 
against  the  delinquents  whom  1  call  into  jus- 
tice, it  is  a  sort  of  aspersion  below  refutstioo ; 
and  1  will  not  stoop  to  take  notice  of  it,  unless 
it  should  condescend  upon  some  particular  act 
in  m^  conduct  that  makes  me  an  object  of  that 
species  of  animadversion.  Whether  I  am  or 
whether  1  am  not  to  reply  in  such  a  ouse 
as  this,  it  is,  in  this  moment  of  it,  not  so 
much  irre'jutsr  to  advance  it,  as  iiiiposirilde  to 
foresee.  When  I  read  ov^r  the  case,  wben  I 
consider  the  effect  of  it,  f  cannot  foretel  the 
slightest  occasion  to  trouble  von  by  way  of 
reply  :  for  of  all  the  plain  and  simple  raaiters 
that  ever  I  ha<l  occasion  to  lay  before  a  court 
of  justice,  tht're  is  tbe  least  degree  of  compli- 
cation in  that  which  I  am  about  to  state  to  you 
now. 

This  is  an  information  brought  against  M**. 
Home  for  beini;  the  author  and  the  original 
publitther  of  tiiin  libel  The  crime  that  I  put 
most  upon  iM  that  which  I  slated  last,  iliat  lie 
j  waa  the  original  puhlitihrr  of  thi«  libel.  It  ia 
in  that  respect  that  his  crime  appears  to  me  to 
differ  roost  from  those  tbst  haie  been  called 
into  justice  before.  The  circumstance  of  his 
name  beinsf  printed  at  the  bt»ttom  of  the  libel 
was  an  additional  ag^mvatitm  in  this  respect, 
because  it  seemed  to  imply  a  Indder  insult  upon 
manners  and  decency,  and  the  Uws  of  the 
country,  than  a  simple  publication  of  a  libel 
without  that  name  would  have  been,  ft  seemed 
to  imply  this,  because,  while  that  name  lay  hid 
behind  the  printer  of  the  paper,  the  stoutest 
champion  for  sedition  could  not  ba^e  defieil  the 
laws  with  greater  security ;  for,  thoui^h  it  stood 
in  capitals  upon  the  front  of  many  tboussnd 
pages,  yet  it  was  as  inscrutable  and  impossible 
for  me  to  follow,  as  if  tlie  name  hail  not  ap- 
peared upon  the  paper  at  all.  For  the  rest  of 
It,  1  put  it  upon  the  publication,  chiefly  be- 
cause that  seems  to  be  the  whole  object  and 
drift  of  the  composer  of  the  libH :  for  as  a 
composition  it  Is  absolutely  nothing.  I  do  not 
mean  to  apeak  of  it  by  way  of  derogation  from 
the  parts  and  talents  of  Uie  ingenious  gentle*^ 
aum  (whew  parts  mad  taheots  I  aever  heard  aa 
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much  of  as  I  have  done  to-day)  I  do  not  mean 
to  speak  it  in  dero^atioD  of  ihem  ;  no  doubt  but 
he  couhi  have  writ  a  better  ibiog :  but  his  un- 
derstandint;  v^as  industriously  let  down  and  sup- 
pressed ;  and  the  very  purpose  of  this  writing 
was  to  make  it  riliahlry  and  trash.  For  the 
intention  of  it  was  (as  it  appears  to  me)  the  in- 
tention of  it  was  nothing  more  than  to  defy  the 
lav%8  and  justice  of  the  country,  proclaiming', 
as  it  were,  thus:  either  punisn  this  libel,  or 
confes«:  that  there  are  no  laws  in  the  country 
by  which  a  libel  can  be  punished.  Others  have 
entertained  sufficient  malice  again^^t  this  coun- 
try ;  others  hate  been  anxious  enough  to  ex- 
cite sedition ;  but  this  is  written  chiefly  with 
the  purpose  of  telling  niaukinti — ^*  Thus  I  dare 
do !  I  dare  insult  the  laws  without  having  any 
earthly  thing  to  state  to  the  public,  except  an 
iosiili  u|»on  the  laws."  Sonietinies  a  libel  is 
cohered  (though  thinly  covered  enough)  with 
the  pretence  of  informing  mankind,  or  of  dis- 
cussing public  subiects  for  the  use  of  mankind : 
here  is  not  even  the  affectation  of  giving  infor- 
mation :  here  ia  not  even  the  affectation  of  dis- 
cussion :  but  the  writer  tcUa  you  in  so  many 
blunt  words  (of  no  kind  of  meaning  in  the 
world  but  to  convey  reproach  and  scandal) 
that  the  persons  who  were  employed  by  the 
government  are  guilty  of  murder;  and  the 
persons  who  employed  them  consequently  in- 
volved ID  the  same  guilt.  For  what  is  the  na- 
ture of  the  libel  that  is  published — "  King*s 
Arms  tavern — At  a  meeting  held  during  an 
adjournment*'  (1  do  not  mean  to  make  aov 
observation  upon  the  meeting  during  ao  ad- 
journment)— **  a  gentleman  proposed  that  a 
subscription  should  be  entered  into*' — (this  1 
conceive  to  be  a  device — iiot  a  very  rich  one  in 
point  of  invention — but  a  device  lo  introduce 
that  which  follows)  **  a  gentleman  proposed 
that  a  subscription  ahould  be  entered  into  by 
such  of  the  members  present  who  might  ap- 
prove of  the  same,  for  the  purpose  of  raising 
the  sum  of  100/.  to  be  applied  to  the  relief  of 
the  widows,  orphans,  and  aged  parents  of  our 
beloved  American  fellow-subjects,  who,  faith- 
ful to  the  character  of  EngUshmeu,  preferring 
death  lo  slavery,  were  for  that  reason  only  in- 
humanly murdered  by  the  king's  troops."* — 
Murdered  by  the  king's  troops !  What  kind  of 
palliation  (justification  it  is  absurd  and  noo- 
sense  to  talk  of)  but  what  kind  of  palliation 
can  be  given  to  the  charging  men  with  the 
crime  of  murder,  by  writing  against  them  in  a 
news -paper  ?  Is  it  to  he  laid  down  for  law, 
or  a  thinir  to  be  tolerate<l  in  a  civilized  coun- 
try, that  crimes  of  the  most  heiooua  sort  shall 
be  imputed  to  men  by  a  public  reviler  in  a 
news-paper,  who  jret  dares  not  stand  forth  as 
an  accuser  ?  Is  that  to  be  tolented  in  a  civilized 
country, — the  writingagainatmen  that  they  are 
guilty  of  uMirder  who  are  not  to  be  accused  of 
that  crime  ?    Is  it  to  be  tolerated  in  a  country 

^  Aome  account  of  this  basinesa  ia  exhibited 
in  Stephens's  Aleoioiis  of  Horae  Tookc^  f  oL  1, 
pp.  435,  tt  fry. 


where  an  orderly  government  prerails,  and 
while  the  form  of  government  subsists,  to  writ* 
against  the  transactions  of  that  government,  as 
if  stained  with  all  the  crimes  under  heaven,  and 
calculated  for  no  earthly  purpose  but  of  com- 
mitting those  crimes  ?  To  suppress  liberty  (th« 
only  object  for  which  government  is  or  ought 
to  be  erected)  to  suppress  that  liberty  by  th« 
means  of  murder,  is  imputeil  to  the  transactiona 
of  the  government  of  the  freest  country  now 
under  heaven!  and  it  ia  called  liberty  to  do 
that !  whereas  men  must  be  short-sighted  in* 
deed,  a  man  must  be  drivelling  like  an  idiot 
that  does  not  see  that  the  maintaining  of  regu- 
lar government  is  the  ti^ue,  the  only  means  of 
maintaining  liberty,  is  it  libertjr  to  put  the 
characters  of  persons,  the  properties  of  every 
individual,  onder  the  tyrannous  hand  of  anar- 
chy, and  of  every  man  that  thinks  proper  to 
seize  them,  uncontrolc d  by  law  f  Is  that  li- 
berty P  And  is  there  any  one  by-stander  of 
the  most  ordinary  understanding  that  heart  me 
now  speak,  that  nas  ao  gross  an  understanding 
as  to  imsgine  that  he  would  be  more  free  ifft 
were  in  the  power  of  any  man  that  thought 
proper  to  revile  his  character,  (which  is  the 
(|uestion  which  is  now  immediately  sub- 
jected to  you^  or  to  injure  him  in  his  penoa  or 
fortune,  or  in  any  other  manner  whatever  F 
This  therefore  is  not  to  be  coloured,  as  far  aa 
I  can  foresee,  by  any  kind  of  argument  what- 
ever. The  nature  of  the  libel  is  too  gross  to  bo 
commented  upon ;  it  does  no  honour  to  any 
body  that  has  been  concerned  in  making  it. 

I  shall  content  myself  with  pro? ing  the  faet 
of  this  paper  havinj^'been  written,  of  this  paper 
having  been  published  originally  by  Mr, 
Home ;  and  the  conclusion  to  he  made  upoo 
that  is  too  obvious  a  one,  and  too  broad  a  one» 
for  me  to  foresee  at  least  any  kind  of  difficulty 
about  it.  It  was  my  duty  to  lay  it  before  yoo. 
I,  charged  with  the  duty  of  my  office,  bare 
brought  it  here ;  it  is  your  duty  to  judge  of  it. 
You,  charged  by  the  oath  that  you  have  taken, 
are  to  determine  upon  it.  If  you  can  be  of 
opinion  that  this  licentiotisness  is  fit  to  he  tole- 
rated, according  to  the  old  and  estaUiabed  lawa 
of  this  country  ;  if  you  are  of  opinion  that  the 
fact  is  not  proved  upon  the  defendant  in  the 
manner  in  which  it  is  stated  by  the  witnesses; 
it  will  be  vour  duty,  your  oaths  will  bind  yoo 
to  acquit  him :  but  iftbe  fact  should  be  proved^ 
if  it  should  stand  as  clear  as  to  my  judgment 
and  apprehension  it  now  stands,  yoo  will  be 
constrained  by  the  same  necessity  of  doty,  aod 
b3r  the  additional  sanction  of  ao  oath,  to  eottf* 
tain  exactly  the  opinion  of  it  whioh  I  luure 
found  myself  constrained  to  entertain.  I  have 
no  wish  (1  did  not  know  Mr.  Home)  1  have  no 
wish  to  prosecute  any  one  individoal ;  nor  bate 
I  been  desired,  if  1  bad  such  a  wish,  to  proseeote 
hisii.  And  1  hope  I  may  add,  that  no  ilcsire 
could  have  compelled  mo  to  proseeote  a  matt 
whom  1  myself  bad  not  tbooght  goilty,  ool- 
witbstandmg  any  thing  that  has  bees  said  csi 
the  contrary  side.  1  go  opoo  the  evidsDce  as 
it  is  IB  my  pnsimion ;  I  go  opsB  ths  criilHioe 
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u  it  ill  in  my  power  lo  produce  it.  If  there  be 
jUiy  efiHence  OD  the  other  title,  and  if  tlitt  is 
■oncieot  to  refute  the  imputation  which  the 
ef  i<lence  that  I  ha?e  to  produce  lays  upon  him, 
I  shall  be  as  ready  to  examine  that  with  exactly 
the  same  degree  of  candour,  and,  1  hope,  of 
upri^Uness,  as  I  hate  done  the  present.  My 
duty  is  done  by  laying  the  matter  before  you. 
Your  duty,  I  am  Jtiire,  will  he  done  to  your 
•wn  honour  and  the  support  of  pnblic  justice 
by  the  rerdict  you  will  gire  upon  the  occasion. 

Evidence  for  the  PROSEcurioif. 

Thomas  Wilson  sworn. 

Examined  by  Mr.  Solicitor  General.* 

Sot,  Gen,  Look  at  those  papers.  (The  se- 
veral Manuscripts  from  which  the  adfertise- 
tmcats  were  printed  in  the  newspapers.  The 
•witness  inspects  them.) 

Do  yon  know  whose   hand -writing  those 
.papers  are?— They   look    like  .Mr.  Home's 
oand- writing. 

'    Do  you  know  Mr.  Home?— I  hate  seen 
him  write. 

Do  you  take  these  to  be  his  hand -writing? 
.—They  are  like  his  band-writing.  1  will  not 
upon  my  onth  say  that  they  are  his  baud-writ- 
ing ;  I  belie?e  that  they  are. 

(The  roanuicripts  of  the  two  adFertisements 
.lead  in  court.) 


Henry  Sampson  Wood/all  swwn. 

Examined  by  Mr.  Wallace, 

What  business  are  you  ? — A  printer. 
Do  you  print  any  newspaper? — Yes.    "* 
What  paper? — The  Public  Advertiser. 
Mr.  Wallace.     Look  at  these  two  papers 
(shewing  the  witness  the  manuscripts  of  the 
advertisements.    The  witness  inspects  the  ma- 
ttoscripts.) 

Have  you  ever  seen  these  papers  before  ?— 
Yes. 

When  did  you  see  the  first  of  them  ? — About 
the  7tb  of  Juoe  1775,  as  near  as  I  can  recollect. 
By  what  means  did  yon  come  by  the  sight 
.of  it  ? — Mr.  Home,  the  defendant,  gave  it  me. 
For  what  purpose  ? — To  publish  in  the  Pub- 
.lie  Advertiser. 
iDid  you  accordingly  publish  it  ?— 1  did. 
Had  you  any  (Aher  directions  from  Mr. 
Home?— Yes.'  He  desired  me  to  send  it  to 
.•eteral  other  papers,  which  I  did. 

Do  yon  recollect  the  names  of  any  of  them  ? 
«— The  whole,  I  beliefe,  of  them ;  1  cannot  ez- 
.ACdv  recollect 

Did  yon  foltow  his  directions? — I  did. 
Was  auT  thiiur  paid  for  it?— Yei.     Mr. 
.Home  paid  the  bill. 

For  the  publication?— 'Yet. 
Ifr.  Watlace,    Look  at  those  news-papen 
^sbewiog  the  witness  the  Public  Advertiser  of 
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June  the  9th,  and  of  July  14, 1775.    The  wit- 
ness inspects  newspapen.) 

Are  those  papers  publislied  by  yott?— 1  print 
that  paper,  and  I  suppose  tbiay  are. 

Croas-ezamined  by  the  Defendant 

Mr.  Home.  I  am  very  glad  to  see  you,  Ifr. 
Woodlkll.  I  desire  to  aak  yon  some  questbns. 
Pray  what  was  your  motive  for  inserting  that 
advertisement?— Your  desire. 

Had  you  no  other  motive  ?-~l  was  paid  for 
it,  as  the  advertisement  is  paid  for. 

Pray  was  it  by  accident,  or  by  my  desire, 
that  there  should  be  witnesses  to  see  me  write 
that  advertisement  ?— By  your  desire. 

And  did  I,  or  did  I  not,  formally,  befbre  that 
witness,  when  called  in,  deliver  that  paper  as 
my  act  and  deed,  as  if  it  had  been  a  bond  ? — 
Yes. 

It  is  true,  I  did.  Did  I  not  always  direct 
you,  if  called  upon,  to  furnish  the  fullest  proof 
tbst  you  could  give  ?— You  did.  Sir. 

Now  then,  Sir,  if  you  please,  say  whether  1 
have  ever  written  any  thing  in  your  news- 
paper before  ?—  Yes,  ^uently. 

How  many  years  sgo,  do  vou  think  ?— The 
first  remarkable  thing  that  i  remember,  was 
something  about  sir  John  Gibbons,  about  his 
mistaking  Easter  for  a  feast  or  a  fast 

How  long  ag^  is  that? — About  the  year 
1768,  about  the  election  time. 

That  is  about  nine  years  sgo  ?— Yes. 

Have  I  at  any  time  desired  you  to  screen  me 
from  the  laws  ?— No. 

Has  not  the  method  of  my  transactions  with 
you  at  all  times  been,  that  you  should  at  all 
times,  for  your  own  sake,  if  called  upon,  give 
me  up  to  justice  ? — Certainly  ;  that  has  always 
been  your  desire. 

Prsy,  Sir,  were  you  not  once  called  upon  by 
the  House  of  Commons  for  something  that  I 
wrote  in  your  paper  ?— Yes,  Sir. 

Do  you  remember  that  I  did  or  did  not,  when 
I  took  care  to  furnish  such  full  pniof  of  this 
advertisement,  give  you  the  reason  for  it  ? — I 
cannot  say  I  recollect  the  reason. 

I  will  mention  it  Whether  was  this  the 
reason  ?  That  in  the  last  transactioo  before  the 
House  of  Commons  it  wss  pretended  tliey  let 
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wss  pi 
me  off,  because  they  could  not  get  full  evi. 
dence.  Do  you  remember  whether  I  rehearsed 
that  or  not ;  and  said,  that  if.  they  now  chose 
to  take  notice  of  this  advertisement,  they  should 
not  want  full  evidence?—!  do  recollect  that 
oonverution. 

You  remember  that  was  the  reason  I  gave  ? 
—I  do. 

Will  yoo  please  to  look  at  these  newspapers? 
(shewing  several  papers  of  the  Puldic  Atlver- 
twer  lo  the  witness.  The  witness  ins|>ects 
them).  Do  you  know  these  news- papers? — 
I  do. 

Do  yoo  beiiere  that  you  published  them?— 
I  do. 

Look  at  the  dates.    I  will  call  them  over  i» 

Joa  fhMD  a  list— May  the  SOth  and  the  aist ; 
oae  the  Ob,  the  Ms  tiie  Mb,  tht  Utb»  th» 
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15tb,  and  the  1«tb,  1775  P— I  have  looked  tt 
tbe  pipers:  they  are  all  of  my  publinatioa :  the 
date  Of  one  of  then  I  caooot  make  out;  it  is 
Juoe  somethinfi^. 

We  will  go  on— Jnne  the  Slst  and  the  S7th, 
1775;  then  there  is  January  the  ilth,  Fe- 
bruary the  8th,  February  the  7th,  the  11th, 
June  the  Sd,  and  June  the  30th,  1777  f— They 
are  likewise  of  my  publishing^. 

Pray,  Sir,  do  you  recollect  the  contents  of 
the  paper  of  May  30,  1776  P— No,  upon  my 
soul,  I  do  not. 

You  are  upon  your  oath.— I  know  that  in- 
deed. 

Read  that  part  (pointing  a  part  out) ;  read 
from  **  fo  provincial  congress,  April  96, 1774," 
down  to  that  part  (pointintr  it  out). 

Mr.  Wallace,  The  officer  should  read  it; 
Ihouch  not  now.  You  will  be  intitled  to  read 
it,  wr hen  you  come  to  your  defence. 

Mr.  Uorne.  Pray  do  yon  know  Mr.  Arthur 
Lee  ?- Yes. 

Did  you  ever  receive  any  account  from  him 
relative  to  the  persons  who  were  killed  at  Lex- 
ington and  Concord?— I  really  do  not  recollect. 

Do  you  recollect  that  you  ever  published  his 
Dame  to  an  account? — I  think  I  did  ;  relating 
to  his  agency  for  some  colony. 

Look  at  that,  and  see  whether  you  remember 
that,  and  how  you  received  it?  (Witness  in- 
spects Public  Advertiser  of  May  31,  1775.) — 
Yes.  I  think  I  received  this  from  Mr.  Arthur 
Lee. 

Pray  who  was  Mr.  Arthur  Lee? — He  is  of 
the  bar.  I  have  seen  him  in  Westminster- 
ball.  He  was  there  at  the  trial  of  Mr.  Wright 
the  printer,  upon  this  very  affair.  1  believe  he 
was  retained  there. 

Pray  was  he  retained  in  your  cause  when 
you  were  to  be  prosecuted  for  this  advertise- 
ment?— He  was. 

And  why  did  you  retain  him  ?  Had  yon  any 
particular  reason  ? — I  presumed  he  knew  more 
of  the  subject  of  the  advertisement  than  I  did. 

Did  he  ever  tell  vou  an;^  thing  upon  the 
iuhject? — We  have  "had  private  cooversatioo 
together  as  a  matter  of  news. 

Did  he  ever  tell  yon  he  had  lodged  affidavits 
with  the  lord  mayor  of  London  ? — He  did. 

Sir,  did  you  ever  tell  me  so?— I  do  not  ra- 
Cofleot. 

Pray  when  had  you,  for  the  first  time,  any 
notice  of  a  prosecution  for  the  publishing  of 
this  advertiftement  ? — Abnut  two  years  ago. 

Pray  did  that  prosecution  go  on  ? — No. 

Do  you  know  why  ? — Yes.  I  let  judgment 
go  by  default. 

The  firiit  time  ? — I  was  never  called  upon 
till  last  January. 

It  began  two  years  ago ;  and  you  were  never 
called  forward  upon  it  till  last  January?— 1 
think  that  was  about  the* month. 

As  near  as  you  can  recollect  ? — ^Yet. 

Wheu  were  you  first  applied  to,  or  were  you 
aver  applied  to,  to  be  a  witnaat  in  this  eauseP 
-*1  was  not. 

You  never  were  P— No. 

VOL.  XX. 


How  came  ymi  to  be  an  evidence  P— I  beard 
that  if  I  could  produce  my  author,  nriatterf 
miij^bt  be  better  for  me ;  and  as  you  had*  no 
sort  of  objection  (which  you  lold  me  at  Xhm 
time)  I  did  of  course  produce  thoxe  copies  that 
apiieared  there  to  Messrs.  Chamberlayne  and 
White,  tiie  solicitors  for  the  treasury. 

Should  you  at  any  time,  if  you  had  been 
calhfd  upon,  have  declared  that  I  was  the  aa- 
thor  of  that  advertisement  P— Most  certainly  ; 
for  you  deKired  it. 

And  would  have  given  your  evidenise? — Yea. 

Whom  was  the  application  made  by?— It 
was  no  sort  of  application  at  all ;  I  heard  of  it* 

By  whom  ? — My  brother. 

You  never  refused  to  furniah  evidence  agaioal 
the  author  ? — No. 

You  never  were  applied  to,  to  do  it  P — No  | 
I  was  not. 

You  have  said  that  I  never  desired  yon  to 
conceal  me  from  the  law  for  any  thing  yoa 

{»ublished  from  noe.  Did  you  ever  receive  any 
etter  or  message  from  sir  Thomas  Mills  n 
yoor  life  ? — A  private  letter  I  have. 

But  did  not  that  private  letter  relate  to  tba 
public  paper  ? — Never. 

Did  you  never  receive  any  measage  not  to 
insert  any  thing  in  vour  paper  about  lord  Hant- 
field's  earldom  ?— No. 

Upon  yoor  oath  ?— Upon  my  oatk,  to  tho 
best  of  my  recollection,  1  never  did. 

From  any  quarter  ? — No. 

Sir,  were  you  ever  sent  for  by  lord  Bate  P— 
No ;  I  never  saw  him. 

Were  you  not  aent  for  for  inserting  a  para* 
graph  about  the  king's  marriage  ? — No ;  1  am 
not  consulted  by  the  higher  powers,  1  aastiro 
yon. 

If  1  had  thought  you  were,  I  never  ahoold 
have  trusted  you :  I  do  not  think  you  are.— 
I  am  much  obliged  to  you  for  your  good  opi« 
nion. 

Mr.  Home,  I  will  give  you  no  moretrooblo. 

William  Wood/all  sworn. 
Examined  by  Mr.  Wallace. 

Please  to  look  at  that  paper  rshewiogtbo 
witness  the  manuscript  of  toe  advertiseoaeiit. 
The  witness  inspects  it).  Have  you  aeen  tkat 
paper  before  ? — I  have. 

When  did  you  iirst  see  it  ? — Mr.  Home  de- 
livered it  into  my  hands  in  my  brother's  oompt* 
ing-house  on  the  8th  of  June,  to  be  inserted  ift 
the  London  Packet  and  Morning  Cbronide  ; 
both  which  papers  I  print. 

Was  it  accordingly  inserted  in  those  papers? 
—It  was.  % 

Look  at  those  pspers  (shewing  tbe  witneaa 
several  papera  of  the  Morning  Chronicle  and 
London  Packet.  The  witness  inspects  them). 
Are  those  papera  puMiahed  by  yoa?— Thej 
are. 

Crosa-eiamined  by  the  Defendant 

Mr.  JBome.  Mr.  William  Woodfall,  I  wiB 
Doi  repeat  all  the  same  questions  to  you.  Did 
you  ever  reoaive  any  applioatkm?-*-— *No. 
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Yonr  antwer  is  of  tlie  ^iiickcit.  Had  you 
•ot  better  hear  the  qiiestiou  ? — 1  |»reiuine  you 
meant  to  aak  the  same  qiieniion  jou  put  to  my 
brother ;  as  you  lakl  an  emphasis  upon  the  word 

•  you.' 

Dill  you  ever  receive  sny  letter,  or  mes«a((e, 
or  desire,  or  request,  of  any  kind,  in  any  roan- 
BOr,  not  to  ins«Tt  any  thinqf  in  your  pa|>er  rela- 
tive to  lord  ^lauhficfil's  earldom,  on  your  oath  ? 
—On  my  oath,  I  never  received  any  It- iter. 

Message,  or  rpqueni,  of  auy  kiuil,  in  any 
mauner.  i!)ir,  from  sir  Thomas  Mills,  1  ask 
you?— No,  I  think  not. 

You  nmst  be  a  httle  more  positive,  hecause 
my  quenition  will  not  admit  of  a  *■  thiuk.*— I  do 
not  recollect  1  did. 

Then  take  a  little  time. — I  don't  recollect 
that  1  did.  I  knim-  very  v»ell,  that  some  per- 
son or  o'her,  once,  mentioneil  it  to  me. 

That  is  an  application.    To  mention  it  to 

Jou  is  a  strooifer  sppUcktion  than  a  letter. — 
bad  some  conversation  about  it.     I  doif*t  re- 
fwllect  that  1  was  desired  not  to  puldish  it. 

Was  it  to  rf*quest  \ou  not  to  insert  squibs  or 
M?  thing  F-^l  recollect  I  did  insert  it. 

vVhat? — Lord  Mansfield's  pnimotion  to  an 
earUlom. 

What   was    that   application  ?    Ttiat   yon 

*  would'  insert  paraii^raphs  about  it,  or  *  would 
not'  r— It  was  a  conversation,  not  of  the  nature 
•f  business ;  nor  any  express  desire  to  me  ; 
■ome  conversation,  as  might  be  between  two 
Ditnds. 

U|»on  your  oath,  you  had  never  any  appli- 
cation to  omit  inserlini^  any  thin^;^  of  that  kind.' 
•—Upon  my  oath,  I  dou't  recollect  that  1  had. 

Nor  have  you  ever  saitl  that  you  had? — )f 
1  don't  recollect  that  I  received  any  application 
10  keep  out  any  thing  relative  to  ir,  1  conse- 
quently caouot  have  S|»oken  of  it. 

Did  you,  or  did  you  not,  ever  speak  of  it  ?-* 
Kot  that  I  am  aware  of. 

But  vou  will  not  swear  positively  3*00  never 
did  ?— 1  had  no  direct  application  to  me  to  keep 
out  any  thing. 

•  Direct' — My  question  was  •  direct'  or  *  in- 
iSrect,'  or  of  any  kind. — I  mean  to  answer  *>di- 
TCct.'  1  don't  recollect  that  I  was  ever  applied 
jlOt  to  keep  out  any  thing ;  or  that  1  ever  said  1 
was  applied  to,  to  keep  out  any  thing. 

Hore  than  that  you  cannot  recollect? — No. 

[The  Associate  read  the  advertisements  in 
tbe  several  papers  that  had  been  proved  and 
pot  into  court  on  the  part  of  the  prosecution.] 

•    Alt*  Gen,    3Iy  lord,  we  have  done. 

iHr.  Home*  Gentlemen  of  the  jury ;  I  am 
nucb  happier,  gentlemen,  in  addressing  my- 
#eif  to  you,  and  1  hope  and  believe  1  shall  be 
much  moiw  fortunate  as  well  as  happy,  than 
in  addressing  my  self  to  the  judge.  1  have 
been  betrayed,  gentlemen,  I  hope,  into  no  on- 
•ecmly  warmth  ;  but  yet  into. some  warmth. 
I  have  lelt  myself  like  a  man  first  put  into  hot 
WAter ;  but  1  have  now  been  long  enough  in  it 
to  be  perfectly  cool.    Aud,  geatleineD^  aome 


small  allowancea  might  bave  been  made  for 
me  by  my  judge  who  presides  upon  this  cause, 
when  lie  considers  the  peculiar  disadvantages 
in  which  I  stand  here  before  him.  Geuth-men, 
I  am  an  absolute  novice  in  these  matters ;  and 
yet  opposed  to  gentlemen  some  of  the  niostem^ 
nent  in  their  profession,  and  some  of  the  most 
conversant  in  practice.  But  that  is  n<»t  all ;  I 
have  a  farther  disadvantage.  I  stand  here» 
ffenllemen,  before  you,  a  culprit  as  well  as  a 
pleader;  personally  and  very  materially  in* 
terested  in  the  iskue  of  the  cause  which  1  bave 
to  defend.  And  every  gentleman  in  the  coort 
must  know — (some  perhaps  by  their  own  ex- 
perience, all  b\  the  reason  of  iiie  thing) — how 
very  different  is  the  sportful  combat  with  foils 
from  that  which  is  seriously  disputed  niih  un- 
bated  swords ;  and  how  frequently  the  flutter- 
ing of  the  heart,  in  the  latter  siiuaiion,  has  beea 
known  to  enfeeble  the  steadiest  wrist,  and  to 
dazzle  the  clearest  and  most  quick-sighted  eye. 
Gentlemen,  1  have  read  even  of  counsel,  emi- 
nent in  ttieir  profession,  conversant  in  practice, 
approval  and  applauded  for  their  Ingenuity  in 
the  defence  of  others,  who,  when  they  came  to 
stand  in  the  same  situation  in  which  I  now 
stand,  have  compUuned  to  the  Court  (and  met 
with  an  indulgeucre  which  I  have  not),  they 
have  complained  to  the  Court  of  the  same  dis- 
advantage which  1  now  fi^el.  Gentlemen,  i 
have  listened  to  Mr.  Attorney-General's  declo« 
mation  with  as  much  patience,  and,  1  believe, 
with  much  more  pleasure,  than  any  one  in  the 
court.  That  pleasure  I  do  acknowledge  was 
personal  to  myself;  arising  from  the  futility  of 
the  support  which  Mr.  Attorney-General  has 
attempted  to  give  to  the  serious  charge  whicb 
he  has  brought  against  me  ;  a  pleasure,  bow- 
ever,  mixed  with  some  pain,  when  1  consider 
the  wretched  times  at  which  we  are  arrived  i 
when  a  gentleman  of  his  natural  sagacity  is,  I 
own,  justitied  by  recent  experience  for  sup- 
posing it  |K>ssible  to  obtain  from  a  London  jury 
a  verdict  tor  the  crown,  upon  a  mere  common- 
place declamation  against  scandsl  and  inde- 
cency in  general,  without  oneaingle  syllable  of 
reason,  or  law,  or  ari;umeiit,  appTicable  to  that 
|>articular  cliarge  which  he  has  brought  against 
me,  and  whicb  you  are  now  upon  your  oatbt 
to  decide.  Gentlemen,  \ou  know,  as  well  as 
I  do,  that  I  am  personalty  an<l  in  all  respects 
an  absolute  stranger  to  every  one  of  you.  I 
am  glad  of  it.     I  do  not  expect  or  dtnsire  froia 

fou  either  friendship,  or  favour,  or  indulgence* 
I  is  y oar  duty  to  do  impartial  justice,  aod  I 
only  request  your  attention.  J  began  with  re- 
questing it;  and  I  requested  your  attention,, 
that  you  may  be  able  to  judge  for  yourselves, 
and  that  the  verdict  which  you  snail  gife— < 
personally  as  it  respects  myself  it  is  totally  in- 
different to  me — but  thst  the  verdict  which 
you  shall  give,  may  be  really  your  own,  as  it 
ought  to  tw,  and  not  tlie  judge^s.  That  is  the 
only  thing  1  request  of  you,  and  1  request  it, 
because  it  is  your  doty  and  your  oath. 

Gentlemen,  as  for  the  charge  that  is  brought 
sgaiusi  me>  yon  caimoi  be  fgnocant  tbst  1  am 
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charged  with  tbe  only  mipardoDable  crime 
which  caD,  at  this  time,  be  commiti^.  1  am 
accused  of  a  libel. 

Murder  and  sodomy,  you  know,  ha?e  in 
these  our  days  often  found  successful  solicitors : 
and  the  laws  against  popery  (though  unre- 
pealed and  in  full  legal  torce^  are,  when  re- 
torted to,  thought,  by  the  magistrate  who  pre- 
sides here,  too  rigorous  to  be  suffered  to  have 
their  free  course  against  a  religion  so  destruc- 
ti?e  of  the  civil  rights  of  mankind,  and  so  fa- 
vourable to  absulute  and  arbitrary  power.  But 
whilst  that  has  heen  favoured  beyond  the  laws, 
nothing  bevond  the  laws  has  been  thought  ri- 
gorous and  severe  enough  a^inst  the  charge 
of  libel.  Murder,  attended  with  the  most  ag- 
gravating circumstances,  has  been  repeatedly 
pardoned ;  and  treason,  the  blackest  treason, 
against  the  family  on  the  throne,  and  (what  is 
of  much  more  consequence  to  us  than  any  fa- 
mily) against  the  free  constitution  of  this  coun- 
try, has  been  not  only  pardoned,  but  taken  into 
favour ;  and  the  estates  of  convict  traitors  have 
been  restored  to  them  and  to  their  families.* 
Whilst  mercy  and  forgiveness,  gentlemen,  have 
been  thus  flowing  unnaturally  m  a  full  stream 
over  the  highest  mountains  of  iniquity,  has  any 
one  of  you  ever  spied  the  smallest  rivulet  de- 
scending towards  tbe  valley  of  the  libeller? 
Bas  any  man  charged  with  a  libel  (and  what 
has  notbeen  charged  as  a  libel  ?)— has  any  man 
so  charged  ever  vet  met  with  mercy  ?  dfentle- 
men,  I  do  not  call  hack  again  these  things  to 
your  remembrance  in  order  to  arraign  them ; 
that  is  not  my  present  business:  I  only  men- 
tion them  to  gain  from  you,  the  only  thing  I 
wish,  your  attention.  You  will  be  pleased  then, 
gentlemen,  as  one  motive  for  your  attention,  to 
remember  the  tiature  of  the  crime  charged. 

Gentlemen,  if  the  nature  of  the  crime  and 
the  raiicour  with  which  it  is  pursued,  if  that 
affords  a  strong  reason  for  your  particular  cau- 
tion and  care  and  attention  in  this  sort  of  trials, 
a  much  stronger  reason  indeed  will  be  afforded 
you  by  tbe  nature  of  the  prosecution.  It  is 
called  an  information  ex  officio,^    The  term  ex 

*  Mr.  Hornets  mention  of  tbe  restoration  of 
the  estates  of  convict  traitors  alludes  to  tfie 
Case  of  general  Fraser,  eldest  son  of  lord  Lovat 
who  was  executed  in  1746.  See  the  proceed- 
ings against  him,  vol.  18,  p.  630.  See,  aliso, 
Stat.  14  G.  8,  c.  29 ;  24  G.  3,  stat.  2,  c.  57 ; 
28  G.  d,  c.  63. 

fin  tbe  celebrated  *  Letter,'  which  has  been 
•scribed  to  Lord  Chancellor  Camden,  and  also 
to  Mr.  Solicitor  General  Dunning, '  concerning 
labels,  Warrants,  the  SeMcure  of  Papers,  and 
Sureties  for  the  Peace  or  Behaviour,  &c.  by 
the  Father  of  Candor,*  are  alleged  with  irreat 
ability  many  objections  against  tbe  Attorney 
General's  lutbrmation  ex^fieto,  of  which  the 
author  says,  **  It  is  a  power,  in  oiy  apprehen- 
sion, very  alarming ;  and  a  thinking  man  can- 
not refrain  from  surprise,  that  a  free  people 
•bould  suffer  so  odious  a  prerogative  to  exist. 
it  haa  been,  and  may  masi  certaiBly  be  agafai, 


officio  in  a  very  gentle  expression  for  a  verj 
harsh  thinjg.  Ex  officio  (ibe  gentleman  well 
explained  it  to  you,  when  be  boasted  of  hia 
conscience,  and  his  integrity,  and  duty  ;  foir  it 

the  means  of  great  persecution.  Jn  truth  it 
seems  a  power  necessary  for  no  good  purposi^ 
and  capable  of  being  put  to  a  very  bad  one. 
For,  although  a  man  may  doubt  whether  a 
grand  jury  in  times  of  violent  party  would 
always  find  a  bill  of  indictment  or  present,  yet 
there  can  l>e  none  but  that  a  court  of  King's- 
bench  would  grant  an  Information,  wherever  it 
could,  by  any  administration,  be  applied  for 
with  the  least  foundation." 

And  in  another  place  he  says,  "  The  prero- 
gative which  an  Attorney- General  assumes  of 
filing  an  Information  against  whf»msoever  he 
pleases,  is  certainly  a  reproach  to  a  free  peo- 
ple ;  and  if  the  regular  information  awarded 
upon  special  motion  by  the  Kind's  bench  were 
likewise  taken  away,  1  do  not  think  the  con- 
stitution would  be  injured  by  it;  in  which  casis 
the  old  common  law  method  of  indicting  for  a 
libel,  as  a  violation  of  the  peace,  would  be  the 
means  that  every  body  must  resort  to ;  and  ia 
my  opinion  a  giand  jury  are  very  competent 
and  the  properest  judges,  whether  any  publi* 
cation  be  destructive  to  the  welfare  of  the  state 
or  not."  And  for  this  last  clause  which  1  have 
cited,  he  refers  to  the  valuable  treatise  upoo 
Grand  Juries,  called,  *  The  Security  of  £ng« 
lisli men's  Lives,'  attributed  to  Mr.  Soramers. 

The  attempt  at  the  time  of  the  Uevolution  to 
takeaway  Informations  in  the  court  of  Kiu^'a- 
bench,  is  noticed  in  the  '  Letter  concerning 
Libels,  Warrants,'  8ce. ;  but  I  had  not  the  pas- 
sage in  my  recollection  when  1  wrote  the  Note 
to  the  Case  of  sir  William  Williams,  vol.  IS, 
p.  1369.  In  the  case  uf  Rex  v.  Mary  Jones 
and  another,  mentioned  in  that  Note,  the  vexa- 
tious operation  of  the  Attorney-General's  Infor- 
mation was,  that  it  caused  two  poor  Welsh 
persons,  convicted  of  a  minor  offence  against  the 
revenue  laws,  to  come  from  the  principality 
to  the  bar  of  the  court  of  Ring's- bench  at  West- 
minster, in  order  to  receive  judgment,  whiclk 
would  have  heen  passed  upon  them  in  their  own 
neighbourhood,  if  the  proceeding  against  them 
had  been  by  indictment. 

In  the  case  of  Philipps  and  others,  Trin. 
4  G.  3.  3  Burr.  1564,  lord  Mansfield  declared, 
that  the  Court  would  never  grant  an  Informa- 
tion upon  the  application  of  tbe  Attorney- Ge- 
neral, in  cases  prosecuted  by  tbe  crown ;  be- 
cause the  Attorney-<yenenil  has  a  right  him- 
self ex  officio  to  exhibit  one :  and  in  the  same 
case  he  said,  **  the  Attorney -General  may,  if 
he  thinks  proper,  summon  tbe  parties  to  sheir 
cause,  why  an  Information  should  not  be  ex- 
hibited, before  he  signs  it." 

And  in  the  case  of  the  King  v.  Williani 
Davis  Phillips,  esq.  Pascb.  7  G.  3.  4  Burrow, 
2089,  De  Grey,  Attorney -General,  having  (on 
the  part  of  tbe  crown)  moved  for  a  rule  upoil 
the  defendant  te  shew  canse,  why  an  Informa- 
tion shauld  not  be  ^frantcd  against  him,  -th# 
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jt  oeruioly  so)— ear  qffkh  metns,  that  which 
lie  does  truiu  a  neiise  of  duty.  If  in  this  yon 
consider  ouly  jutt  what  roeeti  the  ear,  there  is 
no  harm  io  it;  it  is  a  good  thiug:  daty  is  a 
good  thuig.  But  if  ^'ou  ezaniine  the  real  force 
and  couKequcQces  ot  the  term,  as  liere  applied, 
Tou  will  find  it  to  cootain  every  tbiuy;  that  cao 
oe  imagiofd  illeiral,  unjust,  wicked,  and  op- 
pressive. For  my  own  part,  I  am  astonisbeil 
that  any  man,  at  Ibis  time  of  day,  exercising 
iuch  powers  a*  are  not  aceordiog  to  law,  and 
are  oiucb  less  according  to  reason,  should  talk 
to  you,  with  an  open  face,  of  intet^rity,  of  ho- 
nour, of  duty,  of  conscience  ;  and  thai,  instead 
of  aggravating  and  shewing  you  in  what  the 
change  whiclj  he  has  brought  against  me,  io 
what  my  crime  consists,  he  has  empli»yed  half 
bis  harangue  in  boasting  of  bis  own  character. 
If  any  man  in  the  court  who  had  not  known 
that  J  waa  tlie  d<>li*sdant  had  come  io  at  the 
time  that  that  KcntleRian  was  talking  of  his  in- 
tegrity, his  conscience,  and  bis  duty  ;  I  ask, 
would  be  not  Immediately  have  concluded  that 
Mr.  Attorney- General  was  the  defendant  tbeo 
making  bia  defence  ?  He  must.  Let  the  gen- 
tleman's integrity  and  honour  be  as  great  as  be 
tells  you  it  is;  what  has  that  to  do  with  me  ? 
"What  baa  that  to  do  with  the  charge  which  be 
baa  brought  against  me  P  exceiit  indeed  this ; 
that,  having  nothing  really  to  charge  me  with, 
he  sets  up  bis  own  j^reat,  immaculate  character 
10  opposition  to  mine ;  that  you  may  give  a 

notion  was  rejected,  u|Mm  the  ground,  tbst  if 
the  Attorney-Gi  neral  tbouk^ht  it  right,  that  an 
InfbrmaiifHi  should  be  granted,  be  might  grant 
it  himself;  if  he  did  not  think  so,  he  could  not 
«rpect  the  Court  to  do  it :  and  lord  Mansfield 
•aid,  ••  If  the  Attorney-General  should  have 
any  doubt  about  the  propriety  of  it,  he  might 
■end  to  the  person  complained  against,  to  shew 
bim  cause  why  he  should  not  grant  it." 

With  respect  to  an  Attorney-General  send- 
ing to  a  person  to  shew  cause  why  an  Infor- 
nMtion  should  not  be  filed  against  him,  see 
whst  was  said  in  parliament  upon  the  conduct 
of  the  Attorney-General  of  Ireland  in  the  case 
ofFitspatrJck,  a.  o.  1813,  23  Pari.  Deb.  pp. 
996,  998.  lOBl.  1086,  1C87.  1111,  et  aeq. 

For  more  concerning  the  Information  e* 
^fieh,  see  the  Case  of  sir  WiUiam  Williams, 
▼ol.  15,  p.  1369.  See,  also,  16  New  Pari.  Hist. 
pp.40. 11S7.  1175. 

Mr.  Hargrave  has,  more  extensively  than  baa 
yet  appeared  in  print,  investigated  the  subject 
of  the  liiformation  ex  officio,  as  well  as  that  of 
the  examinableness  of  commitments  by  a  Hoase 
of  Parliament  or  Court  of  Justice,  for  contempt 
or  breach  of  privilege.  It  is  to  be  hoped  that 
the  result  of  hia  investigatiooa  may  he  made 
pobllc. 

See,  also,  distinctions  aa  to  the  rights  of  the 
Attorney- General  in  matters  of  practice,  when 
bo  prooeeds  for  the  crown  as  formal  prose - 
entor ;  and  when  be  proceeda  for  the  crown  aa 
nctnal  pruaecutor.  in  S  Sira.  S16|  (cit.  f  ol.  IT, 
^  Slij,  and  i  Biur,  MM. 


rerdict  against  me,  because  bt  is  «  nuM  of  ho- 
nour, an  uneorvupt  nsan,  a  pure  man  of  inte- 
grity, and  would  not  charge  me.  if  he  did  not 
think  me  guilty.  Let  bias  think  what  he 
pleaaes ;  if  you  do  not  think  me  guilty,  1  caro 
very  little  what  he  profeases  to  thii.k.  1  know 
that  he  is  manly  enough ;  and  I  honom*  that 
part  of  his  character.  He  bears  a  nan*a  heart 
m  bis  bosom,  and  (though  his  office  haa  mado 
him  hold  the  language  he  does)  I  defy  him  not 
to  respect  me.  I  know  he  does.  1  am  sore 
of  it. 

Gentlemen,  1  said  that  tx  cfficio  oootabcd 
every  thing  that  waa  illegal,  utjust,  wicked, 
and  oppressive ;  and  1  will  prove  it  to  you.  Em 
^^iicto— (a  little  specimen  ot  it  yon  have  seen)— « 
cjr  officio  means  a  power  to  dispeuse  with  all 
the  forms  and  proceedings  of  the  courts  of  jua- 
tice,  with  all  those  wise  precautions  which  our 
hiws  have  taken  to  prevent  the  innocent  troiQ 
being  oppressed  by  exorbitant  and  nojiitt 
power 

Gentlemen,  I  was  thrown  off  my  gfuard.  1 
own  I  was.  i  bad  prepared  an  argument; 
wldch  1  believe  his  lordship  perceived :  bo 
therefore  granted  me  m  hat  I  intended  to  bsvo 
inforced ;  and,  having  granted  it  to  me,  that 
grant  was  made  use  of  to  prevent  uie  from 
gsining  any  argument  in  answer,  of  any  kind. 
You  nDua»t  have  taken  notice  of  it ;  it  is  your 
duty  to  take  notice.  Juries  have  been  too 
much  considere«l  as  men  out  of  court;  and 
when  an  appUcation  has  been  made  to  the 
judge  to  determine  upon  a  point  of  law,  tho 
jury  has  been  considered  as  having  nothing  to 
do  with  the  matter.  No  more  they  have,  in« 
deed,  to  decide  it.  But  the  jury  has  this  to  do 
with  the  matter :  they  are  to  make  a  true  de- 
liverance; and  they  will  see  and  will  judge 
whether  the  defendant  has  justice  done  him 
or  not,  even  in  the  practice  of  the  court.  I 
know  nothing  of  the  law :  I  am  not  aorry  for 
that :  this  is  not  a  question  of  law ;  anil  1  am 
happy  to  have  Mr.  Attorney-General 'a  autho- 
rity to  say,  that  it  b  '*  the  plainest,  the  sim- 
I imt  question ;  and  that  it  was  too  obvious  for 
lim  to  foresee  a  difficulty  in  it."  He  said,  it  was 
**  the  plainest  of  all  the  plain  and  aim  pie  mat- 
tera  that  were  ever  laid  before  a  court ;"  and 
being  so,  yon  are  the  best  judges  of  it.  Aad 
indc«d  the  nature  of  a  libel  always  makea  a 
jurjT  the  best  judges  of  it;  for  a  Uhel  ^if  it  he 
so)  is  inleoded  for  miseliief :  it  must  therefore 
be  intelligible  to  the  people,  or  no  mischief 
eonld  ho  prodneed  by  it.  If  a  man  writea  a 
libel  that  a  common  jury  eouki  not  imderstand, 
(aad  yon  are  a  apecial  jury,  gentlemen)  bo 
most  fail  in  hia  design.  Observe  then,  gentle- 
men, this  advertisement  is  the  plainest  and 
aimpleat  of  all  tho  mattera  that  were  ever  laid 
berore  a  coort  in  which  the  Attorney-General 
was  oonoemod :  and  in  these  two  yoara  and  a 
quarter  that  he  has  bad  to  bring  it  to  trial,  bo 
has  not  been  able  Io  see  a  difficoltv  in  it ;  and 
yet  be  haa  had  a  special  jury  to  ddemsine  it : 
a  common  jury  eooM  not  ho  left  to  dstsrmino 
it;MAllwtIwiUoBlnilijonlwmter.  I 
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know  ?«j  well,  that  not  ooly  juriei»  but  many 
other  penoDS  who  apply  et en  to  the  practice  of 
ihe  law,  never  trouble  their  beada  to  take  into 
conaiileration  altogether  the  enomioof  wicked- 
neaa  of  the  powera  claimed  in  thia  aort  of  pro- 
aecutioo.  It  shall  be  my  biisineaa  therefore  to 
ozplain  it  to  you.  Yon  ahall  juiljfe  of  the  bo- 
Bour,  and  iotei^nty,  and  conscience  of  the  gen- 
Uemen  who  use  them  and  enjoy  ihem. 

And,  first  of  all,  an  information  means  no 
more  than  an  accusation.  Appeal,  indictment, 
Information,  are,  as  J  take  it  (mnd  I  phall  be 
corrected  if  I  am  wrong ;  it  will  be  well  cor- 
rected both  by  the  Attiiroey-General  and  the 
Judife) — 1  take  it  they  mean  no  more  than  ac- 
cusation ;  and  they  have  a  different  specific 
name  iM'cause  of  the  diflferent  manner  in  which 
that  accusation  is  brought  forwarda.  Then, 
gentlemen,  ih<s  is  an  accusation  bv  duty ;  out 
of  duty :  and  by  thia  means,  by  this  his  duty, 
the  Attorney -General  is  enabled,  contrary  to 
the  laws  of  the  land,  to  accuse  whom  he  pleases, 
and  what  he  pleases,  and  when  he  pleases. 
And  (if  he  pleatfOH)  he  only  accuses  them,  and 
sever  l»rinij^  it  to  trial :  he  goes  on  harassing 
Ihe  subject  wiih  inlorinaiion  upon  information, 
if  he  pleases,  and  never  bringa  the  man  to 
trial.  If,  however,  nut  of  hia  mercy,  or  out  of 
bis  resentment,  he  does  chuse  at  laat  to  bring 
it  to  a  trial ;  why,  gentlemen,  bo,  in  general, 
tries  it  by  whom  be  pleases.  Gentlemen,  when 
it  comes  to  trial,  he  tries  it  in  what  manner  he 
pleases,  he  takes  what  advantagea  he  pleases, 
and  no  reason  will  he  given  for  those  advan- 
tages. Gentlemen,  during  the  conrse  and  pro- 
gresa  of  the  trial,  if,  iiotwithatanding  those  ad- 
vantages he  has  already  taken,  he  aees  some 
reason  to  sus|iect  that  the  verdict  is  likely  to  go 

Xinst  him,  he  claims  a  right  to  ati»p  it  if  he 
,  isea,  without  any  decision  ;  for  he  claima  a 
right  to  withdraw  a  juror,  as  it  is  called  ;  that 
ia  to  say.  You  shall  not  oouie  on  to  a  verdict. 
The  Attorney-General  must  not  deny  it,  unless' 
indeed  the  practice  of  the  Court  is  changed  in 
that  particular. 

Tlie  practice  of  the  Court  we  see  does  some- 
times change:  for  I  have  it  now  from  the 
Judge,  that  in  all  caaea  the  prosecutor  has  a 
right  to  reply ;  which  truly  I  did  not  before 
think  to  be  the  practice :  but,  however,  the  Bar 
will  take  notice  now  ;  for  they  will  aoon  have 
cases  in  which  they  may  enjoy  that  benefit  and 
privilege,  if  it  be  one:  the  prosecutor  haa  a 
right  to  reply,  even  though  no  evidence  is 
called  for  the  defendant.  1  shall  see  some 
more  new  methoda  of  proceeding  in  triala ;  I 
liave  seen  a  good  many.  I  think  there  must 
be  somewhere  or  other  in  the  court  a  gentle- 
man with  apirit  enough,-— some  gentleman  or 
other—- aian  V  1  hope  there  are,  who  will  (upon 
•ome  trial  where  they  may  be  prosecutors),  who 
will  take  that  advantage  that  haa  been  allowed 
to-day,  and  will  offer  to  reply  where  no  evi- 
dence ia  caUed.  There  wereaome  half  words 
I  know  dropped  about  matter  of  law,  but  I 
Jlope  that  wiU  be  made  phuii. 
.    WeU^kotif  UwAlloney-Cknenddowiiot 
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atop  die  caote  witboot  coming  to  a  dedsiooy 
but  thinks  he  shall  get  a  verdict  in  bis  own 
favour,  and  therefore  auffers  the  caoae  to  go 
on  ;  if  be  loaes  the  verdict,  he  suffers  none  of 
those  displeasing  consequences  which  other 
men  must  suffer ;  for  the  crown  pays  no  costs— 
none  at  all : — he  can  prosecute  aa  often  aa  hm 
pleases,  and  whom  be  pleaaes,  and  pays  no 
costs!  But  that  is  not  all.  Suppose  be  baa 
convicted  six,  seven,  or  eight  men  for  the  same 
offence,  he  ex^'rcisea  the  aovereign  power  ol* 
pardon ;  he  calls  to  judgment  which  of  them 
he  pleases,  and  lata  go  by  which  of  them  he 
pleases.  It  has  hsppened  in  the  prosecutio& 
for  this  very  paper : — out  of  several  convicta, 
but  three  have  been  called  up  to  judgment 
That  in  some  part  I  sball^ezplain  to  you.  But 
that  ia  not  all :  the  man  or  the  men  whom  kt 
calls  up  to  judgment,  he,  the  prosecutor,  ag- 
gravates their  punishment  as  he  pleaaes ;  and 
that  1  will  prove  to  you.  In  tliat,  I  think,  I 
ahall  not  be  coniradicit-d,  because  1  have  tho 
authority  of  the  judge  who  ia  now  trying  this 
cause. 

So  that  in  every  stage  of  the  busineaa  yoo 
will  find  that  there  is  an  unjust,  an  illegal,  a 
wicked,  and  an  oppressive  advantage.  And 
that  you  may  net  think  that  1  am  declaiming 
without  any  proofs,  I  will  so  fa|;  trespaaa  upon 
your  time  aa  to  come  a  little  more  to  parti- 
culanf. 

And  first,  gentlemen,  for  the  beginning  of 
such  a  prosecution.  He  bringa  it  on  aa  bo 
pifases;  he  haa  no  resort  to  a  grand  jury,  or 
the  country  to  accuae ;  but,  contrary  to  exprcaa 
law,  and  what  is  much  stronger,  contrary  to 
the  strongeht  snd  the  very  fundsmental  reaaoa 
of  that  law,  he  has  no  recourse  at  all  to  a  grand 
jury  ;  and  that  because  it  is  the  pretended  suit 
of  the  crown.  Now,  gentlemen,  if  we  want 
to  enquire  (which  Is  not  often  done,  1  know, 
in  courts  of  justice)  why  any  grand  jury  ?  why 
a  grand  jury  at  all?  It  is  not  owing  to  the 
nature  of  the  offence;  i^rand  juries  are  ia 
capital  offences  and  in  small  onences.  Why 
are  a  grand  jury  to  find  the  accuaation  ?  for 
you  must  not  be  letl  away  by  technical  teruM. 
Information,  appeal,  indictment,  all  mean  one 
and  the  aame  thing;  accusation  brought  by 
different  persons,  tliat  is  the  only  reason  of 
their  different  appellations.  If  tbst  is  not  the 
reason  of  the  difference  of  the  names,  I  ahall 
be  correcte^l. 

Then  why  a  grand  jury?  I  would  tell  yon 
in  my  own  words,  if  I  had  not  the  wonla  of 
a  person  more  to  be  relied  upon.  Sir  Joka 
Hawles  says — tliese  are  his  worda — **  Ifhe  tmo 
reason  of  a  grand  jury — " 

But,  gentlemen,  1  shall  juat  obviate  an  ok> 
jection  first,  because  I  shall  not  have  an  op* 
portunity  alWr  it.iamade.  It  may  be  oUeetcd, 
that  I  have  taken  this  from  the  Sute  Triala ; 
and  I  have  beard  fVom  the  bench  that  the  State 
Triala  are  no  authority.  1  have  alao  heard 
from  an  officer  very  high  in  the  hiw,  and  of 
very  great  acknowledged  abilitiea,  who  ails  by 
the  aido  of  the  AttMrMy-Gonml,  thai  they  art  « 
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m  muck  better  authority  (1  tpeak  it  becftute 
I  beard  bim  say  au)  tbat  they  are  a  oiuch 
"better  authority  tliau  the  acrawl  of  a  nauie- 
leaa  Reporter.  But  1  will  tell  you  why  the 
State  Tciala  io  certain  caiea  are  the  beat  au> 
tbority  ;  and  that|  ii,  for  this  reaioo :  because 
they  are  e(|ually  good  authority,  whether  what 
they  relate  is  true  or  false.  It  is  a  strange  as- 
■ertion,  but  their  authority  b  enualty  g<wd  for 
the  purpose  for  which  they  are  brought,  whe- 
ther the  things  they  tell  are  true  or  false.  I 
bave  heard  them  called  from  the  bench  (and 
called  so  fbr  very  good  reasons)  "  libels  upon 
the  judges."—''  The  State  Trials  are  so  Ht 
iirom  beiog  an  authority,  that  they  are  libels 
vpon  the  judges." — Are  they  so  ?  Then  they 
•re  still  better  authority  than  if  they  were  true ; 
that  is,  authority  for  the  purposes  for  which 
they  are  brought ;  that  is,  for  the  condemna- 
tion of  the  wicked  doctrines  which  they  expose. 
For  are  they  libels  upon  the  judges  P  Was  the 
ialention  of  thoae  who  wrote  them  to  blacken 
tkeircharacteraP  WoukI  the  libdlera  then  at 
that  time  of  day  (some  a  hundred,  two,  or  three 
bmidred  years  nack,  or  according  to  the  length 
itf  time)  would  an  enemy  have  put  into  the 
judges'  mouths  doctrines  which  were  honour- 
able ?  No ;  if  he  intended  to  libel  them,  he  has 
Imlsely  made  them  the  propagators  of  those 
doctrines  which  their  souls  abhorred.  Can 
there  then  be  a  stronger  evidence  about  the 
opinion  which  men  had  formerly  concerning 
these  doctrines?  If  there  cannot,  then  there 
can  be  no  stronger  authority  against  the  doc- 
trines exposed  by  the  State  Trials.  True  or 
false,  the  State  Trials  are  the  best  authority 
which  can  be  had  ;  and  better  if  they  are  false 
than  if  true. 

Then,  gentlemen,  1  will  proceed  to  my  au- 
thority :  «*  The  true  reason  of  a  grand  jury  is 
4lie  vast  inequality  of  the  plaintiff  and  defen- 
dant ;  and  therefore  the  law  has  given  this  pri- 
▼ilege  to  the  defendant  on  purpose,  if  it  were 
possible,  to  make  them  equal  in  the  prosecution 
and  defence,  that  e<|ual  justice  may  be  done 
between  b«»th.  It  considers  that  the  judges, 
the  witnesses,  and  tlie  jury,  are  more  likely  to 
be  influenced  by  the  king  than  by  the  defen- 
dant :  the  judt^es,  as  having  been  made  by  bim, 
and  as  it  is  in  his  poller  to  prefer  or  reward 
them  higher :  and  though  ttiere  are  no  just 
causes  lor  them  to  strain  the  law,  yet  there  are 
iuch  causes  which,  in  all  ages,  have  taken 
place,  and  probably  always  will.  '  Nor  was  it, 
nor  is  it,  p<Msible  but  that  the  great  power  of 
cnrichiog,  honouring,  and  rewaraing,  lodged  in 
the  king,  always  had  and  yet  must  have  an 
influence  on  the  witnesses  and  jury ;  and  there- 
lure  it  is  that  the  law  has  ordered  that  at  the 
king's  prosecution  no  man  shall  be  criminally 
qoeationvd"  (this  is  a  criminal  question)  *<  no 
man  shall  be  criminally  questioned  unless  a 
ffrand  jury,  upon  their  own  knowledge,  or  upon 
ike  evidence  given  them,  shall  give  a  verdict  that 
they  really  Mieve  the  accusation  is  true."* 

*  te  f ol..8|  p.  898. 


If,  gentlemen,  there  are  other  rtiwww  fbr  a 
grand  jury  than  these,  if  there  are  otbera,  yon 
will  have  them ;  and  though  it  will  not  be  per> 
mitted  to  roe  to  do  (what  with  the  utanost  ex« 
tent  of  my  ignorance  of  the  law,  which  is  verj 
great,  I  am  atill  sure  1  could  do  by  commoB* 
sense  and  reaaon-*!  mean,  refute  those  otbet 
reaaons;)  1  say,  though  I  ahall  not  be  per* 
mitted  to  do  that  here,  vou  and  all  the  world 
will  be  able,  at  your  cooler  bonrs,  to  determino 
upon  the  force  of  those  reaaona  that  ahall  bfe 
given,  from  whatever  authority  they  may 
come.  And  in  thia  respect  1  ahall  be  happy  \ 
for  I  shall  have  the  honesty  and  the  under* 
standing  of  the  publie  at  large  to  judge  of  tboaa 
'doctrines  which  my  imbecility  might  not  per* 
mit  me  sufliciently  to  refute. 

Gentlemen,  it  is  true  that  the  court  of  Kin^'a- 
bench  has  also  assunaed  a  power  of  accttsio|^ 
men.  They  say  they  may  safely  bo  trusted 
with  it.  I  believe  their  cUim  illml;  but  I 
have  nothing  to  do  with  it:  and  1  acknowledge 
that  it  ia  much  safer  there,  than  in  the  bamta 
of  an  Attorney -General,  who  ia  whipped  in  and 
whipped  out  just  as  the  minister,  whose  friend 
he  is,  goes  io  or  out. 

But  that  ia  not  all.  The  court  of  King'a- 
bench  cannot  grant  an  information  without  an 
affidavit,  without  an  accusation  upon  oath  ;  no 
one  of  the  judges  of  the  court  of  King's-bendi 
can  do  it ;  and  vet  they  are  a  little  more  in- 
dependent (they  have  fewer  hopes,  and  there>- 
fore  fewer  fieara)  than  the  Attorney -General; 
yet  no  one  of  the  judges  of  the  court  can  ae^ 
cuse  a  man.  It  muitt  bethe  whole  court,  and 
they  must  do  it  in  consequenoe  of  an  oath.  If 
I  am  wrong,  you  will  have  the  pleasure  of  con- 
tradicting it  (tuminif  to  the  Attorney  General). 
But  the  Attorney -General  accuses  men  neither 
upon  the  oath  of  others,  nor  }et  upon  his  own 
oath.  If  he  believes  the  matter  of  the  accoaa- 
tion  true,  it  is  but  the  belief  of  one  man,  and 
he  a  prejudiced  man,  and  the  most  improper 
man  in  the  kingdom  for  hia  authority  to  bo 
taken  in  such  a  case.  But,  gentlemen,  what 
is  much  worse,  it  frequently  hap|>ens  that  no 
man  whatever  avows  the  accusation,  or  believes 
it;  no,  not  the  Attorney -General  himself  who 
filea  the  information,  i  will  prove  it  byand- 
by,  even  in  the  caae  of  the  Attorney-General 
who  filed  this  declsratioo.  Gentlemen,  I  shall 
desire  by-and-by,  for  your  satisfaction  and 
mine,  to  find  ont  whether  there  is  one  man  in 
the  country  that  believea  me  guilty  of  the 
crime  hud  to  my  charge ;  a  crime  of  that  na» 
ture  that  is  to  have  a  punishment  which  ia 
called  by  tlie  law  a  temporary  death,  an  exclu- 
sion from  society,  impriion  nent.  The  appa* 
rent  object  of  thia  proaecution  is  to  take  what 
little  money  out  of  my  pocket  I  may  havo 
there,  and  to  imprison  me,  and  so  exclude  ma 
from  that  aociety  of  which  1  have  rendered 
myaelf  unworthy.  However,  f  have  the  plea* 
Bure  to  see  that  there  sits  a  gentleman  by  tha 
judge  who  ia  now  trying  me,  who,  aa  well  aa 
myself,  has  chaigad  tie  ktngls  troops  witk 
murdor;  a  chaiigc  whkli  at  HmH  tea ddtad 
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frrest  abhorrence  and  detestation  affainat  him. 
Tbe  ^ud)(e  and  that  f(enilt*m«n  have  heen 
l^u^liinn;  all  the  time  of  this  trial ;  they  have 
eqjojed  each  other's  company  exceedingly  [a 
p^at  lauffh  For  some  minutes  of  the  «ihole  au- 
dience]. Well,  (gentlemen,  (tuminif  towards 
lord  Mansfifld  and  Mr.  Wilkes)  I  hafe  caused 
another  laui^h  l>etwei*n  the  ifentlemen ;  but  it 
gives  me  pleasure  to  think,  that  if  ever  I  am  to 
come  out  of  prison  as^ain  (if  you  are  so  kind  as 
to  put  me  there)  J  too  may  hare  the  honour  (if 
it  lie  one)  of  sitting  cheek  by  cheek  with  the 
judge,  and  laughing  at  some  other  libeller.  1 
said,  if  J  come  out  again — because  if  it  is  |K>s- 
sibie  that  I  should  be  put  there  for  this  charge, 
1  believe  that  will  never  happen.  I  will  never 
cease  repeating  the  charge  1  have  made,  till 
those  men  are  legally  tried  and  acquitted  who 
are  guilty  of  what  1  call  murder.  1  will  not 
be  CMilented  with  one,  nor  with  two,  nor  with 
twenty  juries.  1  will  repeat  the  charge  of 
murder  upon  the  troops  every  day,  if  this  doc- 
trine gets  so  far  even  as  to  a  donbt ;  and  I  call 
upon  the  Attorney -General  now,  if  he  may,  if 
be  can,  if  he  will  venture  without  the  per- 
missi<»n  of  those  minbters  whose  bumble  ser- 
Tant  atone  he  is ;  if  he  may  venture,  I  call 
upon  him  to  pledge  himaelf  to  bring  an  infor- 
mation for  a  seditious  libel  against  the  king, 
and  the  government  every  time  I  charge  the 
troofis  with  murder.  I  promiise  him  I  will  give 
him  business  enough,  and  1  hope  he  will  (if  he 
rosy  venture  to  do  it)  promise  to  file  an  infor- 
mation every  time  I  charge  them  with  murder 
when  they  commit  it. 

But,  gentlemen,  I  have  wandered ;  though, 
if  1  am  to  be  shut  up  so  soon,  a  few  excursions 
before  it  may  be  excused  me. 

Tbe  Attorney-General  does  not  apply  then 
to  the  grand  jury,  and  there  is  no  person  whose 
accusation  upon  oath  it  is. 

When  lie  has  filed  his  information,  he  pro- 
ceeds or  not  upou  it  as  he  pleases ;  he  files 
firesh  informations  if  he  pleases,  when  he 
pleases,  as  often  as  be  pleases ;  he  uses  it  if 
he  pleases  as  a  vexatious  method  which  may 
harass  and  ruin  and  destroy  the  greatest  for- 
tune in  this  country.  It  has  been  used  vexa- 
tiously.  I  do  not  say  by  the  present  Attorney- 
General;  1  do  absolutely  acquit  him  of  that; 
be  never,  that  I  know  of,  has  been  guilty  of 
that  practice:  but  I  do  know  Attorney-Ge- 
nerals who  have :  but  that  I  may  not  seem  to 
libel  all  the  world,  I  will  not  mention  them  nor 
the  case.*  When  the  Attorney- General  has 
brought  his  accusation,  and  renewed  and  de- 
layed it  as  much  as  he  pleases,  if  he  chuses  to 
try  it,  I  said,  he  tries  it  by  almost  whom  he 
pleases.  It  may  aeem  perhaps  a  Strang  thing 
for  me  to  say  to  a  jury  who  are  trying  my 
cause  ;  but  it  is  a  fact ;  for  he  is  always  sure 
to  have  a  special  jury  for  the  trial  of  this  sort  of 
charge.  Libel  is  always  tried  by  a  apecial 
jury.     Now  thia  seems  a  very  comical  thing; 

*  Tl)is  allusion  was  1  believe  designed  to 
apply  t9  sir  Dvdiey  Ryder. 


for  there  is  an  ezpence  attending  it.  The  gen- 
tleman, 1  suppose,  would  not  be  thought  to  bo 
unnecessarily  lavish  of  the  income  of  tbe  crown, 
which  has  lately  been  found  so  deficient :  he 
surely  would  not  voluntarily  throw  it  away. 
And  yet  a  man  that  came  from  Brentford  (my 
clerk  formerly)  had  two  guineas  for  his  ex- 
pences.  He  is  a  very  honest  msn  :  it  was  a 
very  luckv  matter  for  him:  I  wish,  for  bis 
sake,  that  be  might  be  called  a  witness  against 
me  once  a  week  upon  such  a  prosecution. 
Now  if  the  ground  of  the  charge  happena  to 
he,  as  this  is,  *<  of  all  plain  and  simple  mattere 
that  ever  were  laid  before  a  court  the  most 
simple ;"  it  is  a  very  strange  circumstance  that 
the  Attorney- General  should  chuse  to  have  a, 
apecial  jury  to  tnr  a  thing  in  which  there  is 
nothing  special !  Special  juries  were  never  in- 
tended or  appoints  for  that  purpose.  Hiey 
were  inten«led  to  examine  into  merchants  ao-^ 
cdonts,  or  any  critical  or  nice  matter ;  for  yoa* 
know  we  are  told  that  you  have  nothing  to  do* 
with  the  law :  yon  do  not  therefore  want  any' 
legal  education ;  and  yet  special  juries  are  al- 
ways made  use  of  in  matters  of  libel.  And  in- 
deed why  should  they  not  ?  It  costs  the  At- 
torney-General nothing.  In  the  case  of  any 
other  prosecutor,  it  would  be  at  bisexpenee; 
but  the  crown  pays  this,  that  is,  the  people  pay 
it  against  themselves.  However,  that  is  no 
objection  to  Mr.  Attomey-Generid  ;  for  if  yoa 
look  at  the  law-expences  in  the  civil  list  of  tbe 
last  year  1776,  as  they  are  delivered  in  to  par- 
liament, you  will  find  that  they  amount  to  the 
little  insignificant  sum  of  60,000/.  A  defendant 
against  the  crown  is  in  a  blessed  situation !  But« 
as  the  expence  is  no  reason  against  the  Attor- 
ney-General chusing  to  try  it  by  a  special  jury, 
he  has  a  very  strong  reason  for  chusing  a  spe* 
cial  jury ;  and  that  is,  because,  by  that  means, 
he  tries  it  by  almost  whom  he  pleases :  1  do 
not  mean  by  the  particular  individuals  whom 
he  pleases,  but  gen'erslly  by  that  description  of 
men  that  he  pleases.  Now  this,  gentlemen,  is 
particularly  unfortunate  in  my  case ;  for  the 
Attorney  General  said  (I  heard  him  say  it  upon 
the  first  trial  for  this  advertisement)  that  nine- 
tenlhsof  the  people  approved  of  all  tbe  mea- 
sures of  the  ministry  relative  to  America.  The' 
method  of  striking  a  special  jury  seems  at  first 
sight  fair  enough.  Forty 'Cight  men  are  struck 
from  a  book.  The  defendant  and  tbe  proae- 
cutor  each  atrikes  off  twelve.  That  seems  very 
fair  and  just;  but  it  is  very  far  from  being  so 
fsir ;  for  if  nine-tenths  of  the  people  (which  be 
himself  acknowledged)  are  of  that  wav  of  think- 
ing (a  way  of  thinking  contrary  to  what  1  may 
well  seem  to  be)  yoa  will  observe  that  tbe  At- 
torney-General strikes  off  two-tenihs  and  half 
a  tenth  out  of  the  forty -eight ;  ab  that  he  will 
be  sure  not  to  have  one  man  of  my  way  of 
thinking  concerning  America :  I  mean,  it  will 
be  so,  if  St  least  they  know  what  they  aie  about : 
so  tliat  you  see  there  is  sure  to  be  a  little  pre- 
ju().ce  against  the  defendant  in  tbe  minds  of  the 
jui^.  b  is  true,  indeed,  thst  the  opinion  of  the 
jury  concerning  the  meMtires  rehitive  to  Amt*^ 
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ftca  htf  nothing  fairly  to  do  in  this  canto ;  hot 
iIm  prejodioe  may  he  extended  from  one  thing 
10  tne  other.  We  all  know  tery  well  how 
men's  minds  are  apt  to  run.  But  that  b  not 
all.  This  prejodice  will  ho  the  case,  e?en 
though  the  special  jury  are  fairly  struck :  hut 
they  are  not  fairly  struck.  I  believed  so ;  but 
1  never  was  sure  of  it  till  this  case  of  mioe : 
nod  whatever  I  may  suffer,  I  think  it  a  cheap 
purchase  to  know  what  1  now  know  by  this 
means.  The  siiecial  jurors  in  the  counties, 
nspectally  in  Middleiiex, great  numbers  of  ihem, 
are  qualified  by  the  crowo ;  they  are  esquired 
hy  the  crown;  and  these  crown  esquires  al- 
ways attend  upon  the  special  juries.  In  the 
city,  gentlemen,  to  which  you  belong,  you 
know  very  well  whether  the  description  of 
merchant  nas  or  has  not  changed  within  some 
years  past.  You  know,  1  dare  say,  many  of 
yoo»  what  merchants  were — what  merchants 
are.  You  all  know  well  that  the  very  numerous 
and  ejTtensive  contracts  which  are  going  for- 
ward bring  a  swarm  of  merchants  in  amongst 
'  yon.  Every  man  that  has  a  contract  becomes 
a  merchant ;  every  man  that  has  a  contract  is 
liable  to  he  struck  upon  a  special  jury,  and  he 
IS  sare  to  attend,  if  he  is  taken  :  and  you  must 
observe  besides,  that  the  Holicitor  oF  the  Trea- 
sury, who  is  constantly  in  this  employ  of  strik- 
ing special  juries,  knows  all  the  men,  their  sen*, 
timents,  their  situations,  their  descriptions,  and 
the  distinction  of  men. 

Now,  gentfemen,  for  the  method  of  striking 
a  special  jury,  which  I  shall  not  wonder  that 
you  are  not  acquainted  with :  and  for  the  conn - 
ad,  it  is  a  matter  that  they  are  not  concerned 
in.  ,  Observe,  I  do  not  lay  these  ihingrs  to  the 
charge  of  the  Attorney -General ;  he  only  uses 
the  powers  which  others  put  into  his  hands.— 
The  special  jury,  you  may  imagine,  are  taken 
indifferently,  and  as  it  may  happen,  from  a 
book  contauiing  all  the  names  of  those  who 
are  liable  to  serve.  1  thought  so  when  I  read 
the  act  of  parliament  appointing  the  manner  in 
which  they  should  be  taken ;  but  when  I  came 
to  attend  to  strike  the  special  jury,  a  book  with 
names  was  produced  by  the  sheriff's  officer.  I 
made  what  I  thought  an  unexceptionable  pro- 
posal: I  desired  the  Master  of  the  Crown - 
Office,*  (whom  1  do  entirely  acquit,  and  do 

^*  Within  the  period  of  a  few  years  after  this 
trial,  Mr.  Home  (f  have  not,  in  my  cursory 
inspection  of  Mr.  Stephens's  Memoirs  of  him, 
discovered  when  the  additional  name  of  Tooke 
was  assumed)  twice,  as  caudidate  for  a  call  to 
the  bar,  presented  himself  to  the  Masters  of 
the  Bench  of  the  Inner  Temple :  and  upon 
both  occasions  sir  James  Burrow  voted  for  his 
eall.  The  former  of  these  attempts  by  Mr. 
Home  To"ke  to  be  called  to  the  bar  waa  made 
in  Trinity  term  1779 ;  when  only  three  benchers 
(nr  James  Burrow,  Mr.  Baron  Maseres,  and 
Mr.  Wood)  voted  in  his  favour,  and  ei^^ht  voted 
aminst  him.  Upon  this  occasion  the  benchcra 
of  the  Inner  Temple  had  consnlted  i6oae  of 
Iba  otbac  thret  laoi  of  Court  respecting  the 


not  mean  the  slightcat  ebme  apon)  f  desired 
the  Master  of  the  Crown-Office  thai  he  wonid 
be  pleaaed  to  take  that  hook ;  open  it  when  be 
would ;  begin  where  he  woeld,  at  the  tap  er 

• 

propriety  of  calling  to  the  bar  a  raitlcmai 
m  priest's  orders   (Mr.  Home  had  reeeire 


priest's  orders).  Eleven  benchers  of  Lincoln's* 
mn,  who  took  the  matter  into  considerntioB,  re- 
ported, June  16,  1779,  their  luaaiasona  nphiiott 
that  it  was  not  proper  to  call  to  the  bar  •  per- 
son in  priest's  orders.  And  a  verbal  anawcr, 
expressing  a  like  opinion,  was  sent  from  the 
benchers  of  the  Middle  Temple  and  of  Gray  V 
inn.  See  9  Luders'a  Rep.  of  Eleetiott  Cmcs, 
p.  381,  Note. 

Mr.  Tooke  maile  his  second  attempt  to  be 
called  to  the  bar  in  Trinity  term  1789.  At  thin 
time  lord  Shelborae,  affUrwards  the  first  nsar- 
quess  of  Lansdowne,  was  First  Lord  of  the 
Treasury,  and  as  it  was  known  that  km  sriabcd 
well  to  the  application  (as  did  his  friend  lord 
Ashburtoo),  it  is  probable  that  a  snoecnaful  is- 
sue was  expected :  the  attempt  however  fiyled. 
I  believe  that  in  favour  of  Mr.  Tooke  voted  tlie 
earl  of  Suffolk,  sir  James  Burrow,  Mr.  Baroo 
Maseres,  and  Messrs.  Coffin,  Jackaon,  and 
Wood ;  and  that  on  the  other  aide  voted  Measra. 
Annt-sley,  Daines  Barriui^on,  Baron,  Baitoo, 
BearcroU  (in  1788  Chief  Justice  ofCheaterX 
Coventry,  and  Hall. 

In  Micli.  term  179S  the  benchers  of  the  Inner 
Temple  sent  to  the  other  law  aocieiaea  an  in« 
quiry,  whether  a  person  in  deacon's  ordere  waa 
adiiiifttible  to  the  bar.  In  Trin.  term  1794,  a  de- 
lein^tioo  from  the  other  societies  met  a  deputa- 
tion from  the  Inner  Temple,  at  which  agi^r^tfate 
meeting  it  waa  the  opinion  of  all  the  deputies  of 
the  four  Inns  of  Court,  that  a  |ierson  in  deacon's 
orders  ought  not  to  be  called  to  the  bar.  In 
that  same  term  Mr.  Tooke's  name  beiug  again 
inserted  among  the  candidates  for  admiaaion 
to  I  lie  bar  no  bencher  moved  his  call. 

Particulttrs  concerning  the  last  mentioned 
proceedings  are  to  be  found  in  the  Order  B<»ok 
of  the  Inner  Temple;  in  the  Black  Bo<>k  of 
Lincoln's  inn,  under  dales  Dec.  IS,  1793,  June 
S,  July  9,  July  9S,  1794  ;  and,  I  conjecture, 
amont;  the  documents  of  the  other  aorieties. 

it  may  lie  observed,  that  on  April  SOth,  1799, 
Mr.  TiN»ke  had  in  pencon  coiuhictf d  his  defence 
to  an  action  instituted  by  Mr.  Fox.  tor  certain 
costs  occasioned  by  a  petition  againsi  his  return 
to  parliament  as  member  for  Westminster.  In 
the  minds  of  those  who  viiaheil  to  preserve  the 
decencies  of  the  tribunab  of  justice,  and  to 
guard  aiiainai  vianton  insults  to  her  ministers, 
Mr.  Tooke's  deportment  in  thai  caime  of  hia 
own,  could  not,  I  thiok,  excite  oretHH>urage  an 
inclination  to  authorise  him  to  conduct  the 
causes  of  others. 

In  the  case  of  Hart  (Pa^.  90  Geo.  3,  re* 
ported  in  Dougl.  953)  lord  Mansfield  bid  down, 
that  '*  all  the  power  of  the  Inns  iif  Court  concenn 
iiig  admission  to  the  bar  b  delegated  to  them 
from  the  judges,  and  that  ill  every  instance  thn 
nondicl  of  thote  iOGiatki  b  ivhieol  to  tbn 
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at  the  bottom ;  anil  only  take  the  first  forty-  | 
eifi^ht  names  that  came.  1  said,  I  hoped  that  . 
tosuch  a  proiiosal  the  Solicitor  of  the  Treasury  I 
could  ha\re  nothing  to  object.  I  was  mistaken ;  ' 
be  had  something  to  object.  He  thought  that 
not  a  fair  way  (turning  round  to  the  Attorney- 
General).  There  were  witnesses  enoiigli  pre- 
sent ;  and  I  sbotild  surely  be  ashamed  to  mis- 
represent what  eight  or  nine  people  were  pre- 
sent at.  He  Ibought  that  not  a  fair  way.  He 
thought  and  proposed  as  the  fairest  way,  that 
two  should  be  taken  out  of  erery  leaf.    That  I 

trol  of  the  judges  as  Tisitors.  A  Mandamus 
will  not  lie  to  compel  the  Masters-of  the  Bench 
of  an  Inn  of  Court  to  call  a  candidate  to  the 
bar.  From  the  first  traces  of  the  existence  of 
the  Inns  of  Court,  no  example  can  be  found  of 
an  interposition  by  the  courts  of  Westminster- 
hall  proceeding  according  to  the  general  law  | 
of  the  land ;  but  the  judges  have  acted  as  in  a  | 
domestic  forom.''  It  a  person  conceive  himself 
to  be  aggrieved  by  the  Benchers  of  an  Inn  of 
Court  in  refusing  to  call  him  to  the  bar,  or  in 
disbarring  him,  it  seems  that  the  proper  ap- 
plication for  redress  is  a  petition  of  appeal  to 
the  twelve  judges.  For  other  matter  connected 
with  this  subject,  see  the  reports  of  the  pro- 
cee<lings  in  the  House  of  Commons  on  the  pe- 
tition of  Mr.  Parquharson,  presented  on  Feb. 
23d,  1810,  Pari.  Deb.  vo|.  15,  pp.  552  «f  ieq.i 
vol.  16,  pp.  27**  et  teg. ;  45.  See,  also,  the 
case  of  Cunningham  v.  VVegg  etal.  2  Bro.  Rep. 
in  Chancery,  241,  in  whic^case  a  bill  for  re- 
newal of  leases  of  chambers  having  been  fileil 
against  the  benchers  and  other  officers  of 
Gray's  inn,  the  defendants  pleadeil  that  Gray's- 
inn  was  governed  by  betichprs,  who  concerning 
the  lettincr  of  chambers  make  rules,  subject  in 
cases  of  dispute  to  an  appeal  to  the  Lord  Chan- 
cellor and  the  twelve  Judges.  And,  by  lord 
Tlinrlow,  Chanc.  '*  It  is  a  good  plea.  There 
is  no  instance  of  a  suit  relative  to  the  disci- 
pline, or  the  property  of  chambers,  in  an  inn  of 
court.  The  defendants  say,  as  far  as  they  have 
acted,  they  are  liable  to  the  jurisdiction  of  the 
judges.  It  is  a  claim  among  iiersnns  having 
privilege ;  therefore  this  is  not  the  proper  juris- 
diction." 

With  respect  to  the  influence  of  episcopal 
ordination  by  imfmsition  of  hands,  and  the  dis- 
tinctions concerning  the  operation  of  this  in- 
fluence in  the  different  cases  of  bishops,  priests, 
deacons,  et  at,  see  the  Debates  in  Dom.  Com. 
CD  the  motion  for  a  new  writ  for  Old  Sarum, 
May  4,  1801,  and  those  which  occurred  in  the 
two  Houses  of  Parliament  during  the  progress 
of  the  Stat.  4 1  G.  3,  c.  63,  *  to  remove  doubts 
respectinir  the  eligibility  of  persons  in  Holy 
Orders  to  sit  in  the  House  of  Commons.'  See, 
also,  in  this  Collection,  vol.  5,  p.  754 ;  vol.  16, 
p.  647 ;  and  Mr.  Luders*s  report  of  the  case  of 
tile  borough  of  Newport  1785,  and  his  Notes 
thereto.  Keports  or  tha  proceedings  in  Com- 
mittees of  the*House  of  Commons  upon  Con- 
troverted Elections,  vol.  2,  pp.  269.  308.  edit. 
of  1789. 
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objected  to.  I  called  that  picking,  and  not 
striking,  the  jury.  Tt»  what  i^nd  or  purpose 
does  the  law  permit  the  parties  to  attend,  if  two 
are  to  be  taken  by  the  Master  of  the  Crown- 
Office  out  of  every  Ifaf  ?  Why  then  need  1  at- 
tend ?  Two  may  as  well  be  picked  in  my  pre- 
sence as  in  my  absence.  I  objected  to  that 
method.  The  Master  of  the  Croivn-Office  did 
not  seem  to  think  that  J  had  proposed  any 
thing  unreasonable.  He  began  to  take  the 
names  ;  but  objected  that  he  could  not  take  ths 
first  forty-eiffht  that  came,  becanse  they  were 
not  all  special  jurymen ;  and  that  the  names 
of  common  and  special  jurym(*n  were  mixed 
together,  and  that  it  would  be  a  hard  case  that 
the  party  should  pay  the  ex  pence  of  a  special 
jury  and  not  have  one ;  thit  th(*y  were  expected 
to  be  persons  of  a  snperior  rank  to  coiumon 
jurymen.  1  could  have  no  objection  to  that, 
provided  they  were  indifferently  taken.  I  said, 
Take  then  the  first  forty -eight  special  jur}* men 
that  come.  He  seemed  to  me  that  he  meant 
to  do  it.  He  began  ;  but  as  1  looked  over  the 
hook,  I  desired  him  to  inform  me  how  I  should 
know  whether  he  did  take  the  first  forty-eight 
special  jurymen  that  came,  or  not ;  and  what 
mark  or  description  or  qualification  there  was 
in  the  book,  to  distinguish  a  special  from  a 
common  juryman?  He  told  me,  to  my  great 
surprize  (and  he  said  he  supposed  I  should 
wonder  at  it)  that  there  was  no  rule  by  which 
he  took  them.  Why  then  how  can  1  judge  T 
You  must  QO  by  some  method.  What  is  your, 
method?  At  last  the  method  was  this:  that 
when  he  came  to  a  man  a  woollen- draper,  sil- 
versmith, a  merchant  (if  merchant  was  opposite 
to  his  name)  of  course  he  was  a  special  jury- 
man) but  a  woollen- draper,  a  silver-smith,  fkc»' 
he  said  that  there  were  persons  who  were 
working-men  of  those  trades,  and  there  wers 
others  in  a  situation  of  life  fit  to  be  takeu.' 
How  then  did  he  distinguish  ?  No  otherwise 
than  this:  if  he  personally  knew  them  to  b^ 
men  in  reputable  circumstances,  he  said,  ho 
took  them ;  if  he  did  not  know  them,  he  passed 
them  by.  Now,  gentlemen,  what  follows  from 
this  ? 

But  this  is  not  all.  The  sheriff*s  officer 
stands  by,  the  Solicitor  of  the  Treasury,  his 
clerk,  and  so  forth  ;  and  whilst  the  names  are 
takeu,  if  a  uame  (for  they  know  their  distinc- 
tion) if  a  name  which  they  do  not  like  occurs 
and  turns  up,  the  sheriff's  officer  says,  *'  O, 
Sir,  he  is  dead."  The  defendant,  who  lioes  not 
know  all  the  world,  and  cannot  know  all  the 
names  in  that  book,  does  not  desire  a  dead  man 
for  his  juryman.  ^*  Sir,  that  man  has  retired.*' 
*<  Thai  man  does  not  live  any  longer  where 
he  did."  «<  Sir,  that  man  is  too  old."  «•  Sir, 
this  man  has  foiled,  and  become  a  bankrupt." 
'*Sir»  this  man  will  not  attend."  '*  O/' 
(it  is  said  very  reasonably)  '^  let  us  have  D)cn 
that  will  attend,  otherwise  the  purpose  of  a 
special  jury  is  defeatetl."  It  seemed  very  ex- 
traordinary to  me,  I  nrote  down  the  names,' 
and  two  of  them  which  the  officer  objected  iq* 
1  saved.    «<  1  begged  him  not  to  kill  men  tbuf 
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tritliout  remorse,  as  they  have  done  io  Ame- 
rica, merely  because  he  uoilerstood  them  to  be 
frtemls  to  lilierty ;  that  it  was  ? ery  true,  we 
shall  see  them  alive  attain  next  week  and  hap- 

8y  ;  but  let  them  be  alive  to  this  cause."  The 
rst  name  I  tonk  notice  of  was  Mr.  (iteinsbiiry, 
■  lobaccunist  on  Lntlfple-hill.  The  slieriff's 
officer  said,  he  had  been  ilead  seven  months. 
That  strnrk  me.  1  am  a  sniifT- taker,  and  buy 
my  snufl*  st  his  »hop ;  therefore  1  knew  Mr. 
Saiusbury  was  not  sd  Ions;  dead.  I  aski  d  hiin 
strirtly  if  he  wss  Kure  Mr.  Saiiihhnry  wan  dead, 
tnd  how  Ion};  he  had  been  di-ad  ?  **  Six  or 
seven  months.*'  **  Why,  1  read  lii^  name  to- 
day ;  he  mu»t  then  he  dead  wiiliin  a  day  or 
two:  for  I  saw  in  the  ne»K  |>:i|iirs  that  I\lr. 
Saiukbury  was  appointcti  by  the  city  td'  Louduii 
one  of  the  cummittee"  (it  liappi-nid  to  lie  the 
very  same  day)  *'  to  receive  the  toll  of  the 
Thames  navi;ration:"  and  ss  the  city  of  Lou- 
don dues  uot  often  appoint  dead  men  for  these 
purpiises,  I  concluded  that  the  Nheriflf's  ofiicer 
was  miiitsken ;  and  Mr.  Sainsbury  was  ikt- 
mitte<l  to  be  put  down  amoof^t  you,  gentle- 
men, appointed  fur  this  Kpecial  jury. 

.Aii(»ilicr  );^entleman  wao  a  Mr.  Territ.  The 
boi.k  s;iid  lie  lived,  1  think,  in  Puthlle-dock. 
The  sherifTs  uflicer  said,  **  that  gentleman  «vas 
retired;  he  was  i;oDe  into  the  coimtry  ;  he  did 
not  live  in  town."  It  is  true,  he  does  (as  I  am 
told)  frequently  go  into  the  country  (for  I  en- 
quired). His  name  was  likewise  admitted, 
with  some  strucrgle.  Now  what  followed  ? 
This  dead  man  and  this  retired  roan  were  both 
struck  out  by  the  Solicitor  of  the  Treasury ; 
the  \ery  men  whom  the  iheriiTs  officer  had 
killed  and  tent  into  the  country  were  struck 
out,  and  not  admitted  to  be  of  the  jury.  Now, 
gentlemen,  what  does  that  look  like?  There 
were  many  other  names  of  men  that  w  ere  dead, 
tod  had  retired,  which  were  left  out. 

There  is  something  more  unfortunate  in  the 
case  of  a  special  jury.  The  special  jur^  men, 
if  tliey  fail  to  attend  that  trial  for  which  they 
are  ap(>ointed,  are  never  censured,  fined,  nor 
punisihed  by  the  judge.  In  the  trial  of  one  of 
the  printers,  only  four  of  the  special  jury  at- 
tended. This  is  kind  in  the  Chief  Justice,  but 
it  has  a  very  unkind  consequence  to  the  de- 
fendant, especially  in  a  trial  of  this  nature;  for 
1  will  tell  you  what  the  consequence  ti.  The 
l(est  men  and  the  worst  men  are  sure  to  attend 
upon  a  special  jury  where  the  crown  is  con- 
cerned ;  the  best  men,  from  a  nice  sense  of 
their  duty ;  the  worst  men,  from  a  sense  of 
their  interest.  The  best  men  are  known  by 
the  Solicitor  of  the  Treasury :  such  an  one 
cannot  be  in  above  one  or  two  verdicts ;  be  tries 
no  more  causes  for  the  crown.  There  is  a 
good  sort  of  a  man,  who  is  indeed  the  most 
proper  to  try  all  this  kind  of  causes;  an  im- 
partial, moderate,  prudent  man,  who  meddles 
with  no  opinions.  That  man  will  not  attend  ; 
lor  why  should  he  get  into  a  scrape?  He  need 
not  attend  ;  he  is  sure  not  to  lie  censured;  why 
should  he  attend?  The  consequence  folUiws, 
t|iat  frtaucptljr  only  four  or  five  men  attend. 


and  those  such  as  particular!  v  ought  not  to  at- 
tend in  a  crown  cauae.  1  no  not  say  that  it 
happena  now.  Not  that  I  care:  I  do  not  mean 
to  coax  you,  gentlemen;  1  have  nothing  to 
fear.  You  have  more  to  fear  in  the  verdict 
than  1  have,  becaohe  your  consciences  are  at 
stake  in  the  verdict.  1  will  do  my  duty,  not 
fnr  the  sake  of  the  verdict.  Now  what  i'tillows 
this  permission  to  special  jurymen  to  attend  or 
not,  as  they  hke  best  ?  Why,  every  man  that 
is  gsping  fur  a  contract,  or  who  has  one,  is 
sure  to  sliew  his  eagerness  and  zeal. 

It  liap|iened  so  iu  the  trial  of  the  first  cau«e 
for  this  advertisement.  The  printer  shewed 
me  the  list.  Amongst  them,  one  of  the  first  1 
obs4'r«ed,  wa«  sir  James  Esdaile,  alderman  of 
London,  and  a  contractor  for  the  army  (there 
were  several  others ;  1  do  not  mention  the  gen- 
tlemen's names).  He  would  have  struck  him 
out.  I  said,  No  ;  there  are  so  many  bad  that 
ought  to  be  struck  out,  leave  in  sir  James:  it 
is  impiMsible  that  a  magistrate  of  London ! 
with  so  much  busincsis !  a  contractor  under  tlie 
crown  !  if  he  has  anv  modestv  !  he  cannot,  an 
alderman  of  L«>ndou !  go  duw  n  to  be  a  si>e.rial 
juryman  in  Middlesex! — He  was  the  foreman 
of  the  jury.  He  was  sure  to  attend.  And  so 
they  got  the  first  verdict,  in  order  to  give  them 
this  influence  upon  men*s  minds.—''  We  have 
got  a  verdict.  This  question  has  been  deter- 
mined by  a  jury." 

Well,  gentlemen,  having  then  got  such  a 
special  jury  as  he  usually  dues  get  (for  it  seldom 
hapi>ens  that  twelve  gentlemen  have  sense 
enough  of  their  dutv  to  attend,  as  happens  to 
be  now  my  case)— the  Attorne3'-General  brings 
on  the  trial,  lie  then  claims,  amongst  other 
things,  a  right  to  reply,  though  no  evitlence  is 
called  for  thedeliMidant.  You  have  heard  what 
passed  upon  this  subject  with  the  judge.  I 
will  leave  that  matter  now,  though  1  think  I 
have  enough  to  say  upon  it;  however,  I  will 
leave  it  unexamined  now :  1  hope  to  live  to 
aigue  that  point  for  my  client,  and  therefore 
will  not  now  trouble  you  with  that  argument. 
You  will  youraelves  judge  whether  any  reason 
was  given  to  me,  or  to  you,  or  to  any  roan, 
why  the  Attorney -General,  prosecuting  for  the 
crown,  having  all  the  influence,  power,  and  ad- 
vantage that  be  can  poaaibly  have,  why  he 
should  have  that  advantage  of  reply— which 
my  equal  or  inferior  shall  nut  have ! 

But  besides  this,  1  told  you  before,  that  hft 
claims  a  right  of  stopping  it,  when  he  pleases, 
by  withdrawing  a  juror.  1  should  be  glad  to 
hear  thst  contradicted  and  given  up. 

But  further,  if  be  loses  the  verdict,  he.  pays 
no  costs:  the  crown  pays  no  costs.  The  mi- 
serable man  that  ia  barasaed,  even  though  in- 
nocent, though  gaining  a  verdict  under  all  these 
disadvantages  (if  it  is  possible,  and  which  sel- 
dom happens),  yet  still  he  must  stand  by  his 
costs ;  and  they  may  be,  you  see,  whatever 
tbey  please  to  make  them.* 

*  '*  The  secrecy,  ease,  and  certainty  of  lay- 
ing •  man  under  n  heavy  profectitioo  ia  tua. 
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Ajpio,  if  the  Attorney- Geueral  grains  a  ?er-  | 
diet,  he  puiiikhes  whoiu  tie  pleases,  and  wben 
lie  pleases.  1  thihk  there  were  eight  con? ic- 
tion j  for  this  advertisement,  yet  but  three  have 
been  called  up  to  judgement.  One,  I  think, 
was  let  oflT,  because  there  was  a  little  false- 
swearinji:  in  the  case  by  an  officer  under  the 
crown— (I  allow  it  to  nave  been  certainly  a 
mistake,  because  he  is  a  gentleman  of  cha- 
racter)—and  thrrefore  it  is  accounted  for  how 
this  one  ^ot  off:  but  how  the  other  printers 
escaped,  whether  from  the  benevolence  of  the 
A ttoroey> General,  1  do  not  know. 

That  is  not  all.  He  S'^grravates  the  punish- 
ment of  the  person  against  whom  he  gets  a 
verdict,  if  he  fUeases.  1  was  present  in  court 
when  I  heard  the  ju^lge  who  now  tries  me  (and 
who  will  perhaps  give  the  same  intelligence  in 
fny  case)  tell  the  Attorney- General  of  that  time 
(who  is  now  Chief  Justice  of  the  Common- 
Pleas)  wheA  he  moved  that  the  convict  (who 
was  the  gentleman  who  now  sits  next  to  the 

Crown  Office,  without  any  controul,  by  this 
mo<le  of  information,  are  what  render  it  much 
more  formidable  than  the  common,  rcgfular  in- 
Ibrmation,  which,  by  virtue  of  a  statute  passed 
llnon  at)er  the  Hevolution,"  [It  is  the  act  4  & 
9  W.  &  M.  c.  18,  *  To  prevent  malicious  In- 

*  formations  in  the  court  of  King's- t>encb,  and 

*  for  the  more  easy  Reversal  of  Outlawries  in 

*  the  same  Court']  **  cannot  noiv  be  filed,  for 
any  trespass  or  misdemeanor,  without  express 
order  of  the  King's- bench,  and  the  informers 
^nterinir  into  a  rtHH)gnizance  to  pay  costs  to  the 
defendant  is  acquitted  opon  the  trial,  or  if  such 
informer  do  not  proceed  within  a  year,  or  pro- 
cure a  Noli  Pn>se«)ui.  The  Attorney -General, 
however,  informing  ed  officio^  never  pays  any 
dosts :  so  that  he  may  hai'ass  thie  peace  of  any 
man  in  the  realm,  and  put  him  to  a  grievous 
expeiire,  without  ever  trying  the  matter  at  all. 
Indeed,  the  costs  of  the  Crown  Office  are  so 
Enormous,  that  any  man  of  middling  circum- 
stances, will  lie  undone  by  two  or  three  plunges 
there.  Most  buokftetlers  and  printers  know  this 
Very  well,  and  hence  so  few  of  them  can  be  got 
to  publish  a  siricture  U(>on  any  administration.'* 

**  It  IS  still  more  wonderful  that,  since 
thitf  prerogaiive  is  endured,  there  has  been  no 
ik*X  passed  to  subject  the  Attorney-General, 
provifled  he  did  not  pursue  his  information,  or 
|](>oo  trial  was  nonsuited,  or  had  a  verdict 
tgainst  him,  to  the  |taynientof  full  costs  to  the 

Siariy  ubtised."  Letter  concerning  Libels,  War- 
auts,  the  ^Seizure  of  Papers,  and  Sureties  for 
tlie  Peace  or  Behaviour ;  with  a  view  to  some 
late  Proceedings,  and  the  Defence  of  them  by 
t^e  HAJonty,  7th  eilitiou  of  1771. 

Tilt*  merits  of  the  Attorney-General's  tx 
qflicio  Information  were  discussed  in  the  House 
of  Lordk  on  the  17th  of  July,  1813,  in  a  de- 
bate upon  the  onestion  for  tne  second  reading 
of  a  bill  whicn  had  been  iutroduced  by  lord 
Holland.  See  the  Parliamentary  Debates  of 
that  {leriod,  vol.  93,  p.  1069.'  See,  aJso,  p. 
99$:  998.  nil,  of  the  ame  Volume. 
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judge)  when  the  Attorney-General  moved*  that 
Mr.  Wilkes  might  be  committed  to  the  King's- 
bencb  prison,  lord  Mansfield  instantly  said*  in 
Mr.  De  Grey — •*  The  king's  Attorney -General 
may  chuse  bis  prison :  all  the  prisons  are  thcf 
king's.  The  Attorney-General  may,  if  he 
pleases,  move  to  have  him  sent  to  Newgate." 
His  lordship  mentioned  Newgate :  1  heard  it. 
Arid  observe,  this  was  an  instruction  to  the 
Attorney-General,  who  surely,  of  all  men  in 
the  world,  least  needs  instruction :  and  it  ;wat 
in  a  case  where  he  was  prosecutor;  and  in  a 
criminal  matter,  and  prosecutor  too  (or  the 
crown.  And  this  instruction  was  not  in  order 
to  obtain  justice  against  the  offender ;  that  wat 
past ;  he  had  been  convicted  many  years  be- 
fore:— but  it  was  merely  in  aggravation  of 
punishment.  I  did  not  knpw  nor  believe  thai 
the  Attomey-Genenil  bad  that  right :  I  should 
not  have  known  it,  if  I  had  not  learned  it  from 
so  great  an  aothority. 

Gentlemen,  bavmg  rehearsed^  what  thes^ 
clums  are,  I  intreat  jroa  to  consider  who  it  is 
that  enjoys  these  powers;  superior  to  the 
powers  which  any  one  judge  in  this  country 
enjoys ;  superior  to  the  powers  which  even  the 
courts  enjoy.  It  is  the  Attorney-General.  Now« 
who  is  the  Attorney  -  Genersil  ?  who  is  hef 
whose  officer  is  he  ?  what  sort  of  officer  is  he  f 
1  will  tell  you  what  a  Scotch  author  of  merit— 
(this  is  not  law,  but  it  is  very  good  reason  and 
great  truth)— I  will  tell  you  what  he  says  of 
the  office  of  the  Attorney- General.  What  I 
say  now,  gentlemen,  does  not  go  against  the 

Eerson  now  intrusted  with  it ;  it  goes  against 
is  office.  I  do  not  speak  of  this  gentlemsQ 
particularly;  all  Attorney-Generals,  at  leaal 
most  of  them  (some  of  them  indeed  would  not^ 
but  most  of  them  will)  use  tliese  unjust  powers. 
Mallet  says,  in  the  preface  to  hin  life  of  lord 
chancellor  Bacon — **  The  offices  of  Attorney 
and  Solicitor-General  have  been  rocks  upoi^ 
which  many  aspiring  lawyers  have  made  ship- 
wreck  of  their  virtue  and  human  nature.  Some 
of  these  gentlemen  have  acted  at  t|ie  bar,  as  if 
they  thou(rht  themselves,  by  the  duty  of  their 
places"  (that  is,  ex  officio)  "  absolve«l  from  all 
the  obligations  of  truth,  honour,  and  decency** 
— (but  not  absolved  you  find  from  talking  of 
them) — *<  but  their  names"  (he  says)  "are 
u|)on  record,  and  will  be  transmitt?df  to  after 
ages  with  those  characters  of  reproach  and  ab- 
horrence that  are  due  to" — (to  whom  ?  This 
man  is  as  unfortunate  in  his  style  as  myselh 
"  the  worst  sort  of  murderers,  those  that 
murder  under  the  sanction  oC  justice." — He 
was  never  prosecuted  for  it.  He  charged  the 
office  of  Attorney -General  (which  is  some* 
thing  more  respectable  than  the  office  of  a 
common  soldier)  with  being  the  worst  sort  of 
murderers. 

But  the  Attoniey-General,  it  is  said,  is  chosen 
by  the  king:  that  is  what  is  pretende<l.  He  is 
the  king's  officer ;  but  he  holds  it  by  a  very 
precarious  tenure :  his  future  hopes  are  greater 
than  those  of  any  man  in  this  country  ;  bis  feain 
therefore  nrast  be'in  proportioiL    Obeer? e  to0| 
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lie  e..io3'S  these  powers  mi  the  behalf  of  the 
kiiilf,  atfAiiist  v^linm.  pariicularly,  all  those  |ire- 
cauiious  were  tuki*ii ;  t'lf  the^e  prtc^utious  are 
yot  .dAen  between  Kuhji.*cbi  who  are  upiMi  a 
thotiuu^ ;  but  all  these  |irec«iitioiis  and  advau> 
ta|jr«w  for  iuDoceuce  (that  ii  may  n»t  be  o|>- 

Jresjti-d)  the\    are  all  taken,  not  o^ainst  tlie 
in;:.  I»ut  a:j^ainKt  the  crow  ii ;  avpimst  that  |»ower 
which  ik  more  ot'teii  abused  than  any  other 
power ;    m(»re   liable  to   be   abused,    because 
greatest.    But,  t^cntleiuen,  the  matter  i>  a  ^reat 
aeal   worse  th  in  this,     lie  is  not  the  kind's 
officer.     He  knows  belter  where  hii»  ol>li;;utious 
lie.     He  is  not  so  uiii^aterul.     lie  w  mild  not, 
at  a  table  w  ith  his  fViendu,  say  tliat  he  is  the 
kiuf^*a»  officer:    he  knows  a  (threat  deal  better 
Ihan  that.     He  is  in  truth  ihe  ufiiiser  of  the 
niiniater :  and  if  the  minister  ;;oes  out  t(»-mor- 
row,  out  )(oes  the  Attorney -General.     We  can- 
not possibly  have  a  stroni^er  instance,  and  a 
happier  for  me,  of  ibis  very  things'.    There  sits 
liere  in  court  a  i;entleman*  who  should  now 
bafe  been  Attorney- General  (he  lost  not  the 
place,  I  suppoite,  fur  want  of  cbilities)  who  re- 
fused a  brief  in  this  «ery  cause;  because  he 
Ihoii^ht  it  scandalous  at  ihe  distance  of  two 
yeun  and  a  quarter.    I  suppose  he  mi^ht  have 
still  stroouer  reasons.   If  I  knew  them,  I  would 
use  them.     If  I   knew  his  reasons  why   he 
thttut;ht  this  prosecution  9candalouSv3^u  would 
hear  a  lery  different  defence  from  any  which 
J  can  Kive  you.    Put  in  then  another  minister, 
and  the  Attorney-General  thinks  me  a  very 
honest  man:  but  if  there  comes  a  diflereut  mi- 
nister and  a  different  Att«>rney- General, — "  O, 
put  him  out  of  the  world  ;  he  is  not  fit  for  hu- 
pnan  society  ;  shut  him  up  like  a  mud  do|(." — 
yo^  see  it  is  not  the  kin^r's  officer,  it  is  the 
minister's  officer.    Gentlemen,  it  is  very  well 
Itnown  that  the  Attorney  and  Solicitor-General 
make  a  considerable  part  of  every  administra- 
tion.   They  sit  there  in  the  House  of  Coip- 
mons  on  each  side  of  the  mioiiiter;  the  two 
brazen  pillars,  the  Jachin  and  Boaz  of  the  mi- 
nister in  the  House  of  Commons.     However, 
gentlemen,  though  this  situation  of  theirs  may 
make  us  smile,  it  is  a  very  serious  tliincr,  espe- 
cially when  their  honour  and  consdenee  are 
to  go  to  you  for  proof,  and  instead  of  argu- 
ment. 

Now  let  us  see,  how  have  those  powers  been 
exercised  ?  I  have  shewn  yon' what  they  are ; 
J  have  shewn  you  who  enjoys  them :  now  let 
us  see  how  they  have  used  toeoi ;  I  mean  the 
present  Attorney-General.  I  will  not  go  back 
to  tell  yoa  that  the  bishops  were  reckoned 
guilty  of  a  libel,  not  because  they  opposed  the 
introduction  of  the  Popish  religion,  but  because 
they  would  not  lend  their  own  hands  to  the  in- 
troduction of  it.  But  how  has  it  been  used  by 
the  present  Attorney  -  General  f  I  am  driven  to 
this  inquiry.  He  has  talke<l  much  of  his  coo- 
fctence,  and  that  if  he  had  not  imagined  that 
)ie  was  executing  his  duty,  he  never  should 
jiave  thought  of  the  prosecution:  he  did  not 

*  Mr.  punninji^. 
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know  me;  it  was  merely  a  matter  of  duly. 
Now  1  diii  not  apprelieii«l  that  it  wai  a  matter 
of  his  stirruig,  and  that  his  motiie  was  duty  ; 
but  a«  he  takes  it  u|ion  himself,  upon  hiiusilf 
it  must  lie.  Now,  therefore,  how  has  he  exer- 
cised ihis  |>ower  which  he  .enjoys  in  right  ot* 
bein:;  the  king*s  officer  ?  1  say,  that  he  has 
then  equally  I>etraye4l  his  own  cons4:ience,  anil 
the  dii^uity  and  preroi^utive  of  the  crown  (if 
injiisitice  mu«t  |»ass  by  theKe  names) — I  say 
that  he  has  liei  rayed  them  all :  for  he  has  acted» 
nut  as  the  Attorney -General  of  the  king,  but  as 
the  Attorney -General  of  the  House  of  Com- 
mons. Never  before  this  ifentleman's  time  did 
any  House  of  Commons,  1  believe,  I  am  sure, 
ne«er  did  they  direct  any  Attorney -General  to 
tile  an  inloriiiation.  Who  enjoys  the  power 
then  ?  The  House  of  Commons  files  informa- 
tions !  Worse  still ;  the  Attorney-General  files 
informations,  not  from  his  own  mere  motion, 
not  from  the  direction  of  the  crown,  but  by 
the  direction  of  the  most  corrupt  assembly 
of  men  that  ever  existed  upon  the  face  of 
the  earth.  It  may  be  called  indecent  to  call 
them  so ;  but,  gentleincn,  1  know,  that  if  every 
man  was  to  speak  but  one  word  expressive  of 
his  opinion  concerning  what  1  say,  there  are 
those,  perhaps  within  hearing,  whose  hearts 
would  sink  within  them.  There  is  no  man 
iloubts  it,  and  I  shall  not  l»e  afraid  tu  say  it. 
Hut,  i^entlemen.  now  observe;  this  officer,  the 
Attorney-General,  was  never  permitted  to  have 
a  seat  in  the  House  of  Commons  till  the  time 
of  sir  Francis  Bacon.  He  is  no  oflicer  of  the 
Housi>of  Commons;  he  never  was  permitted 
to  sit  there  till  that  time  ;  and  out  of  the  ex- 
treme veneration  which  they  paid  to  the  greatest 
of  mankind  (for  he  was  so),  they  permitted 
him,  for  the  first  time,  to  have  a  seat  as  a  pri- 
vate member  in  the  House.  Now  where  have 
we  got  ?  He  has  no  longer  a  seat  in  the  House 
as  a  private  member ;  he  is  the  officer  of  the 
House  of  Commnus:  that  power  which  is  pre- 
tended to  be  exercised  for  the  crown,  is  exer- 
cised for  the  minister.  The  House  of  Com- 
mons is  the  minister's ;  for  he  would  not  be 
minister,  if  he  had  not  a  majority.  The  At- 
torney-General is  brought  in  by  him  ;  the 
House  directs  the  prosecution:  whereas  the 
method  formerly  was,  that  the  House  of  Com- 
mons used  to  address  the  crown,  to  desire  tlie 
crown  to  order  the  Attorney-General  to  file  an 
information,  or  to  prosecute.  Never  till  this 
time  did  the  House  think  of  directing  the  king's 
officer  to  file  an  information.  The  conse* 
quence  happened  to  be,  what  at  the  very  time 
it  was  natural  to  foresee  would  hap|icn.  The 
Attorney -General  prosecuted  men  whom  he 
thought  innocent.  1  happened  by  dtealth  (I 
am  not  often  permitted  to  be  there^— 1  hap- 
pened by  stealth  to  hear  the  gentleman  ii| 
the  Bouse  of  Commons  sueak  a  language 
which  no  man  could  mistaxe.  What  is  still 
more,  on  one  of  the  prosecutions  brought,  the 
vote  for  it  was  either  rescinded,  or  some  healing 
I  vote  was  alWr wards  put  into  the  Journals  of 
I  the  House  of  Commons^  for  bi^ving  csMsetl  % 
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pi  oser4ition  to  be  broutflit  anintt  a  person  who 
\v{i«  fuiiod  (o  be  inuocent.  Here  is  a  tlau^erous 
power  indeed !  Wbo  maj  not,  if  this  ia  per- 
iiiiUe<l,  tile  an  intbrmatioD  agraioatUie  subject? 
What  a  povicr  is  this  iu  the  bands  of  a  minister 
to  ruin  !  for  if  1  am  not  ruined,  it  is  the  gentle- 
man's mercy.  I  thank  him  for  that  mercy  ; 
lor  he  iiii{(la  every  term  file  an  information,  if 
lie  pleases. 

Now,  gentlemen,  consider  in  what  sort  of 
a  charge  does  he  enjoy  these  extraordinary 
powers.  You  will  find,  that  as  he  is  the  last 
man  in  the  world  (I  speak  not  of  the  man,  hot 
the  office)  that  ou(j^ht  to  be  trusted  with  these 
l>owerfl,  so  he  enjoys  them  in  that  kind  of 
charge  in  which  be  should  least  of  all  enjoy 
them.  For,  gentlemen,  libel  as  well  as  Attor- 
ney-General depends  very  much  upon  the  mi- 
nister. Why,  dou't  we  all  know  very  well, 
that  they  who  were  pilloried*  for  libel  in  the  last 
reign  are  pensioned  in  this  ?  What  then,  is  this 
the  kind  of  charge  in  which  this  open  door  to 
oppression  should  be  left  to  the  Attorney-Ge- 
neral and  to  the  minister  ?  It  is  not  for  crimes 
against  the  state  that  this  power  interferes,  but 
for  partial  political  opinions ;  and  the  man  who 
is  pilloried  or  imprisoned  to-day,  may,  for  the 
same  act^be  pensioned  to-morrow,  just  as  the 
hands  change.  If  this  party  goes  down,  it  is 
libel ;  if  it  comes  up,  it  is  merit.  Is  it  in  this 
kind  of  charge  that  an  Attornvy-General  should 
enjoy  all  these  unjust  powers  ?  I  need  not  bid 

J^ou  consider  and  recollect  what  sort  of  things 
lave  been  charged  as  libels:  there  is  nothing 
that  has  not  been  so  charged.  Sermons,-— pe- 
titions,—hooks  against  plays,f — aaymg  that 
'money  will  corrupt  men,  nothiui;  but  barely 
mentioning  the  effects  of  money,— all  have 
been  prosecuted,  and  punished,  and  ears  cut 
off,  and  those  things,  for  libels,  ^lo  shoit,  gen- 
tlemen, you  will  always  find  (your  memories 
will  go  back  enough  to  find  it  without  reading) 
that  whatever  is  contrary  to  the  inclinations, 
interests,  or  even  the  vices  of  a  minister,  has 
always  been,  and  ever  will  be,  charged  as  libel. 
Even  at  this  time,  if  the  Attorney- General's 
friend,  Mr.  Higby,  had  been  Attorney- General, 
4)r  to  direct  the  Attorney -General  to  file  infor- 
mations for  libels,  the  present  Speaker  of  the 
House  of  Commons  would  have  been  accused 
of  a  libel,  for  recommending  cecbnomy  to  the 
crown.  We  know  that  he  would ;  and  there 
is  nothing  extraordinary  that  a  Speaker  of  the 
House  of  Commons  should  have  an  informa- 
tion es  officio  tiled  against  him  for  a  libel.  The 

*  This  alludes  to  Dr.  Shebbeare.  In  the 
report  of  Mr.  Grenvi.le's  Speech  on  February 
id  J,.  1769,  againat  the  motion  for  expelling  Mr. 
Wiikes,  it  is  noticed  that  Dr.  Sheobeare  was 
taken  up  under  the  authority  of  a  general  war- 
jaiit  from  a  secretary  of  state,  dated  January 
Jl2th,  1758,  drawn  up  in  the  same  terms  witu 
those  of  the  warrant  against  Mr.  Wilkes. 

f  See  the  Cases  of  Sacheverel,  vol.  15,  p. 
1 ;  of  the  Seven  Bishops,  toI,  li^  p.  193^  and 
pf  Prynn,  vol,  9,  p.iai. 


Speaker,  Williams,  had  one  filed  against  tiiiii 
for  publishing  the  Journals  of  the  House.* 
They  are  now  iliser.  Indeed  that  cose  has 
been  scouted. 

If  then,  gentlemen«  these  considerations 
should  make  you  carel'ul  and  attentive  in  a 
trial  upon  a  prosecution  of  this  kind;  the 
frequency  of  prosecutions  for  libels,  I  suppose, 
should  add  to  your  care  and  attention.  For, 
gentlemen,  when  is  it  that  libels  are  moat 
frequent?  When  is  it  that  prosecutions  for 
libels  have  been  most  frequent  P  Have  they 
been  under  the  best  governments,  under 
the  best  administrations  (for  government  is  a 
word  abused:  I  mean  under  the  ministers)? 
Have  tliey  been  most  frequent  under  the  best^- 
or  always  under  the  worst  ?  It  is  only  bad  men 
that  will  accuse  the  good :  good  men  don't  ac* 
cuse  good  things :  notwithstanding  which,  yea 
will  find  that  under  the  best  administrationa 
there  are  few  libels,  and  much  fewer  prosecu- 
tions ;  and  under  the  worst  administrations  you 
will  always  find  them  swarm.  Whether  it 
happens  tnat  under  the  worst  administrations 
(for  there  is  always  folly  with  wickedness)  the 
miniiiter  is  so  foolish,  as  that,  npt  attending  to 
the  principles  of  the  person  recommend^  to 
him,  he,  by  mistake,  chuses  a  good  Attorney- 
General,  who  has  skill  to  discover  and  honesty 
to  pursue  those  crimes  which  are  detrimental 
to  society ;  or  whether  it  happens,  that  a  good 
minister  chuses  a  bad  Attorney-General,  wbo 
has  no  honour  or  understanding  to  care  for  or 
to  discover  their,^vil  tendency,  and  therefort 
does  not  prosecu&  at  all ; — but  ao  it  happens, 
that  under  a  good  minister  there  are  no  prose- 
cutions for  li^l,  under  a  bad  minister  you  me^ 
with  little  else. 

Gentlemen,  if  the  general  nature  of  this  kind 
of  prosecution  calls  n»r  your  particular  atten- 
tion, the  particular  unfairness  of  this  prosecu- 
tion more  strongly  demands  it.  Gentlemen, 
yon  will  be  pleased  to  remember,  that  the  ad- 
vertisement which  is  now  brought  before  you 
was  published  on  the  9ih  of  June  1775.  Ob- 
serve, too,  what  is  the  chsrge.  Not  any  harm 
that  it  has  done ;  no,  but  only  a  tendency.  The 
charge  of  the  libel  is  a  tendency  to  excite  ^jedt- 
tion ;  a  tendency  to  alienate  the  minds  of  his 
miyesty's  subjects ;  a  tendency  to  do  a  great 
many  other  bad  things:  I  do  not  recollect 
them,  nor  care  about  them.  What !  come  two 
years  and  a  quarter  afterwards  to  prosecute  for 
a  tendency  (not  actual  mischief,  but  a  tendency 
to  mischief.)  It  was  so  dangerous  a  thing, 
that  it  was  snared  to  rage  and  have  its  fnll 
influence  without  any  check  or  controul ;  and 
then  two  years  afUr  (when  its  tendency  must 
long  since  have  ceased)  comes  the  prosecution 
to  check  the  tendency !  1  believe  no  grand 
jury  would  have  found  a  bill  for  this  prosecu- 
tion at  this  distance  of  time :  nay,  I  believe 
that  all  the  judges  of  the  Kmg's-bench  wouhl 
not  have  done  it.  The  Attorney-General  wae 
well  aware  of  this  objection  upon  the  trial  of 

**See  the  Case  in  vol.  15,  p.  1560. 
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theflrtt  printer.  ••  Wby  notP>>  uiJ  the  At- 
toroey-GeDeral— «*  Will  folly  tay,  that  thai 
which  WAS  a  crime  iq  1775  is  no  crimfe  in 
1777?  Will  folly  say?*'— Why,  what  will 
not  folly  say  ?  Fully  will  say  any  thinf :  and 
what  wonder  P  when  even  a  man  of  his  natural 
good  iinderstandingf,  if  frtaeed  in  his  p^oKar 
sitoation,  is  often  obliged  to  say  what  a  mode- 
rate folly  would  blosh  at.  <<  Was  ii  a  crime," 
•ays  lie,  **  two  years  sg[o,  and  is  it  no  crime 
now  ?"  That  is  not  the  question :  bat,  whether 
itshonM  be  prosecuted  now,  after  two  tears 
delay  ?  That  was  the  qvesUon  which  he  should 
ka?e  spoken  to.  And  would  that  be  thought 
to  ridiculoos  a  positioD  to  be  heard  in  a  eourt 
of  eomifton  hiw  P  Yon  all  know  ?ery  well,  that 
a  smipte  eootract  debt  cannot  be  reeo? ered  after 
BIX  years  is  ntfhnA  to  elapse.  Now,  will  folly 
•ay  of  that  money,  and  the  benefits  of  it  which 
n  man  has  enjoyed  for  six  years,  was  it  k  debt 
MX  years  ago  a»d  is  it  bo  debt  now  ?  No ;  no 
■Mu  will  pretend  that  the  debt  is  not  accumu- 
lated. Bin  what  then  ?  If  yon  hate  suffered 
that  time  to  pfts  by,  you  shall  not  sue  f^  it 
BOW.  So  the  unjust  possession  of  an  estate  for 
ll»rty  or  sixty  years  (according  to  the  rulei 
which  the  Courts  have  laid  down)  the  unjust 
possestion  of  an  estate  quiets  the  posiession. 
VVhatthen,ddes  it  become  justf  Haref  r6bbed 
•ffother  family  for  so  many  years;  reMi^ 
the  principal  and  the  income ;  and  does  it  no^ 
become  just?  No,  but  you  shall  not  recoter  it ; 
Ihe  door  is  shut  against  your  suit.  Appeals 
lor  felony,  for  rspe,  and  lor  murder,  they  ttkVltX 
be  brought  within  a  year  and  a  day.  If  you 
let  alip  that  year,  you  shall  not  prosecute. 
What!  Does  it  cease  to  be  felony?  Does  it 
cease  to  be  rape  ?  Does  it  cease  to  be  murder  ? 
No;  tliere  nerer  was  any  such  folly  that 
said  that ;  no  folly  ever  said  it:  but  Me  lai# 
says,  You  shall  not  prosecute:'  you  haTc  lost 
your  time.  But  there  is  still  a  stron)j:er  cir- 
eumstance  concerning  this  doctrine,  which  I 
h>Te  best,  because  it  came  from  the  gentleman 
himself.  The  estate  of  a  man,  the  most  ob- 
noxious for  the  blackest  treason,  by  an  act  of 
parliament,  was  proposed  to  be  restored  to  the 
■on.  I  rejoice  that  he  has  it :  but  the  argu- 
ment of  this  very  gentleman  was,  that—"  ob- 
lirion  ought  to  pass  o?er  it :  it  was  treason,  to 
be  sure ;  JNit  it  was  twenty  years  ago."  Good 
God !  if  twenty  years  shall  prescribe  against 
treason,  or  ailence,  or  put  oblmon  upon  it ;  if 
forty  years  possearion,  for  a  large  landed  estate ; 
if  six  years,  for  a  aimple  contract  debt;  if  one 
year,  for  appeal  in  cases  of  rape,  felony,  or 
murder ;  what  shall  not  the  mere  tendency — 
(not  actual  mischief)— but  the  mere  teudericy 
of  an  insignificant  libel  in  a  news-paper  (if  it 
was  a  libel ;  but  it  is  not)  what;  shall  not  that 
be  permitted  a  two  years  prescription  P  I  sliall 
bare  others  besides  folly,  1  belief e,  think  with 
IDO  in  this  question. 

But,  gentlemen,  whether  it  shall  be  prose- 
iCbted  or  not,  the  hardship  is  equal  to  me.  I 
do  not  say,  that  it  is  absolute  law  that  it  should 
not  be  proaeeuted  i  for  this  has  oe? er  been  ad- 


Siiged :  iddeed  the  case  has  never  happened 
fore.    The  Attorney-General  has  produced 
no  precedtot  of  such  a  prosecution  as  this ;  he 
can  produce  none  to  you.    But  1  desire  the 
Attorney-General  to  remember  what  I  now  say 
to  you  and  to  the  Court.    I  say,  that  this  abuse 
of  his  power  and  pren^vati? e,  and  of  hia  unjust 
daims,  will  cause  some  method  of  quieting 
men  in  respect  of  libels,  as  men  have  beeo 
qtiieted  in  respect  of  possessions  against  the 
£rown.    It  will  be^  netessary :  for  it  will  be 
considered  that  the*  nature  arid  the  effects  of 
the  charge  of  libel  hare  been  f  ery  considerably 
changed  i^  the  present  time.    The  charge  of 
libel  now  afiects  both  Houses  of  Parliament. 
Privilege  is  gone ;  expulsion  may  be  the  con- 
sequence ;  incapacitation  follows  f  To  what  are 
they  exposed!  I  casC  my  eyes  by  accident  to- 
wards one — 1  beg  the  gentleman's  pardon— 
there  sits  aeifr  the  judge  oni  of  the  most  dis- 
ttnguishtd  members  of  the  House  of  Com- 
mons %*  he  is  as  liable  to  an  information  for  a 
libel  as  I  am  at  thia  minute.     In  his  book,  in 
his  book  the  charge  of  murder  is  as  completely 
made  as  hi  my  advertisem^n^f :  it  is  lately  pub- 
lished in  his  Letter  to  the  Freenfieo  of  Bristol  : 
he  stands  as  XvaXH^  to  be  nqielTed,  to  be  punish- 
ed^ fxi  be  shut  Up  from  society  as  a  mad  dog  at 
I  A>,  and  with  the  same  pretence.    Gentle- 
men, there  are  now  great  omcers  of  state  whom 
1  know  <o  be  more  liaUe  to  a  ptosecotion  for 
libbl  than  1  am;  who  haVe  written  what  has 
much  more  the  aspect  of  a  libel,  than  any  thing 
to  be  found  in  my  advertisement ;  and  which 
may  b^  proved  against  them  by  the  sam6  man 
that  has  proved  my  publicalion.    It  is  true, 
those,  who  ifre  not  concerned  in  the  Gazette, 
may  at  present  have  left  off  the  practice :  but 
what  signSfi^  that  ?  The  Attorney- General  will 
tdi  then),  Aat  the  number  of  years  signifies 
nothing :  it  is  folly  only  that  will  say  that ; 
even  thodgh  it  was  written  ten  or  twenty  years 
ago,  (fbr  be  has  drawn  no  line)  it  is  only  folly 
that  will  say,  it  is  nut  a  crime  now,  if  it  was  a 
crime  then.    Gentlemen,  T  must  beg  you  par- 
ticularly for  your  own  direciibn  to  observe  the 
strotlg  i^eatons  against  this  practice  of  bringing 
a  prosecution  for  a  libel,  long  after  the  cause 
of^tbe  charge  was  given.   Consider  the  changes 
which  are  made  both  in  the  iiersons  charged, 
and  the  appearance  of  change  which  there  may 
be  in  the  thing  cbai^d.    A  man  hereafter  to 
be  charged  with  an  offence  so  uncertain  as  a 
libel,  may,  thinking  hiii^f  in  perfect  security, 
change  his  situation  ;  which  he  would  not  have 
done,  if  he  had  known  that  there  was  a  prose- 
cution for  libel  hanging  over  his  head:  and 
nerhap  the  Attorney -General  v«otihl  not  have 
nroiightthat  prosecution,  if  he  had  not  clii^ged 
His  situation,  and  thereby  made  himself  vul- 
nerable, who  wWs  not  so  liefore.     Why,  a  mau 
might  have  had  a  wife  and  children  since  the 
publication  of  this  libel;  and  it  is  known  thai 
to  have  them  is  called—**  giving  hosiages  to 
fortuhe."— A  man  might  have  given  hostages 

•  The  celebrated- Bir.  Burke. 
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tQ  fortune,  nod  fcben  oome*  a  ? iudictiTe  AttOTr 
iiey- General  and  drags  hinn  away  from  hia 
peaceful  fi^mily  and  fira-side,  draga  him  away 
for  a  libel  wriUen  ten  years  ago :  for  he  has 
drawn  no  linel  Is  this  to  he  borne?  ia  this  lo 
be  su£&red  ?  I  thank  God«  that  is  not  mjr  aitua- 
tion.  There  is,  howefer,  a  change  in  my 
situation ;  but  of  that  I  shall  say  nothing ; 
though  I  firmly  helieve,  that  that  change  m 
my  situation  caused  this  prosecution:  and  you 
yourselves  slull  consider.  It  ia  itow  two,years 
and  a  numth  ago,  or  thereabouts,  upwarda  of 
two  years  ago,  that  this  adfertisement  was 
published.  They  were  ?ery  sore  at  it ;  it  was 
considered  as  an  affront  h«  those  wlio  were 
glad  that  the  men  were  kiUed.  However,  of 
them  1  know  nothing;  I  have  not  accused 
them.  A  prosecution  waa  soon  after  com- 
menced against  the  printer  who  haa  here  been 
evidence  against  me;  and  it  atbpped:  he  heard 
no  more.of  it ;  it  went  fast  to  sleep,  and  was 
taken  up  again.  When  ? — Immediately  after 
ii  was  known  somewhere,  that  I  had  (after  an 
iQterval  of  twenty  years^  entered  again  into 
commons  at  the  iWple,  m  order  to  do  that  for 
oiliera  which  1  am  now  brought  here  to  do  lor 
myself.*  Then  re-commenced  the  proaeco- 
tion ;  then  am  K  become  a  libeller :  but  it 
aleeps  till  then;  it  was  brought  again  fresh 
into  life  by  tliat  act. 

But  besides  this,  gentlemen,  there  is  a  great 
chang[e  not  only  in  the  person  charged,  bujt 
there  ia  a  great  change  alao  in  the  appearance 
of  the  thing  which  is  charged  to  that  peraon, 
by  length  of  time.  Thia  advertiaement  waa 
written  in  a  time  of  profound  peace.  A  civil 
war  has  since  taken  place:  much  blood  baa 
been  shed  :  much  mischief  of  all  sorts  haa  been 
avfifered ;  and  I  wish  I  cooM  say,  that  there 
was  not  much  more  in  prospect.  Yon  cannot 
yourselves  therefore  eaaily  put  back  your  minds 
to  that  situation  in  which  they  would  have 
been,  had  the  prosecution  followed  close  upon 
that  publication.  You  cannot  recollect  the 
dates  when  certain  proclamationa  issued;  you 
cannot  recollect  the  dates  when  certain  iniuriea 
took  place :  unless  one  made  it  his  particular 


thia  act  passed  at  this  time,  or  this  proclama- 
tion at  tnat  time.  If* there  is  one  of  you  who 
can  recollect,  you  will  find,  that  all  those  mea- 
aures  which  take  place  against  rebels,  have  all 
been  since  that  advertisement.  General  Gage, 
whom  I  aubpcenaed,  and  who  would  not  attend 
yon,  who  says,  that  he  is  gone  away  to  Ger- 
many, he  should  have  proved  to  you,  that  be 
published  a  proclamation  in  which  he  givea 
notice  to^the  Americana  themaelves,  long  after 
this  affair  at  Lexington  and  Concord.  He 
gives  them  notice  to  come  in,  and  warns  them 
not  lo  do  so  and  so,  otherwise  they  should  be 
considered  as  rebels :  it  was  not  therefore  known 
that  they  were  considered,  in  America,  as  re- 
bels till  that  proclamation  came.  That  pro- 
clamation waa  to  work-  some  effect :  it  must 

«  See  the  Note  in  p.  688. 


either  be  intended  to  make  them  rebf (a  wba 
were otherwiae  not;  or  to  make  theqi  knowu 
to  be  so,  who  were  ao.  If  they  «iid  not  ia 
America  know  that  th«y  were  rebe|a,  till  thai 

Itroclamation  caide,  bow  shouhl  1  here  in  Enir- 
and  know  it  long  before  that  proolamaiion  4id 
come  f  There  b  a  great  change  in  the  appeaiH 
ance  of  thia  advertisement  briHighl  forwaril 
for  prosecution  now,  from  wJiat  it  woi^ld 
have  had  to  vour  minds  at  that  tiniie.  Thia 
you  are  bound  to  conaider.  Indeed  it  was  said 
from  the  bench,  on  the  triala  of  the  printers^ 
that  this  advertisement  blamed,  and  censured, 
and  libelled  **  all  the  naeaaurea  of  government" 
—(relative  to  America,  1  suppose). — All  the 
measures  of  government  1  Not  the  measoree 
that  happened  since  the  publication  of  il,  surely  I 
and  if  they  can  find  in  that  advertisement,  thai 
it  censures  all  the  measurea  before,  I  will  he 
content  to  lose  a  verdict.  You  will  not,  gco- 
tlemen,  for  you  must  not,  take  it  upon  what 
that  gentleman  anya,  what  1  meant  and  what' 
I  thought.  If  you  can  make  out  that  meaning 
fi9om  the  advertisement,  then  do  it;  but  you 
will  find  no  word  hinting  at  or  censuring  aay 
man  or  any  Dseaaure  but  tliat  one  measure  ef 
the  Americans  being  put  to  death  by  the  troops. 
If  you  can  find  in  that  advertisement  any  naipn 
hinted  at  or  alloded  to,  or  any  thing  of  that 
kind,  the  Attorney- General  will  be  much 
obliged  to  you;  for  be  cannot  Ifbecouldt 
he  would  have  shewn  you  in  which  |>art  it  was* 
He  would  have  said,  Here  this  measure  is  al- 
luded to;  there  thai  great  miniater  of  atate  ia 
alluded  to.  He  has  not,  nor  can  do  tliat :  he 
haa  a  reply  coming  forward,  and,  if  ke  can  do 
it,  he  will  do  it  tfa^.  Therefore,  gentlemen, 
you  see  that  that  might  be  a  libel,  if  it  waa 
written  now,  which  was  not  a  libel  at  the  time 
when  it  waa  written^  Gentlemen,  I  don't  mean 
that  m^  advertiaement  would  be  a  libel,  if  it 
was  written  now.  1  know  the  contrary  well ; 
and  s6  well,  that,  if  it  is  become  a  doubt  in  thia 
country,  that  it  is  a  seditious  libel  against  the 
king  and  the  government  to  charge  the  troopa 
with  murder,  1  will  write  it  again  and  again. 
If  it  is  not  a  queation,  then  I  am  satisfied ;  but 


study,  there  is  not  one  of  you  can  tell,  whether  ^it  is  made  a  question  in  this  country,  that  no 


man  shall- charge  a  soldier  with  murder  with-- 
out  being  Gfuilty  of  a  seditious  libel  a<;ainst  the. 
king  and  the  government,  then  1  will  go  into 
prison  for  life:  for  I  will  regularly  charge  tlia 
king'a  troopa  with  murder  (if  they  put  meu  to 
death  unauthorized  by  the  law)  regularly  and 
constantly :  and  so  I  would  do,  if  they  made 
the  punishment  death.  Gendemen,  if  the  ad- 
verUsement  had  the  aspect  of  a  libel,  it  should 
have  been  proaecuted  as  soon  aa  it  was  pub- 
lished, that  so  the  mischievous  tendency  of  it 
might  have  been  prevented,  and  that  foir  play 
might  have  been  done  to  me,  and  that  you 
might  not  come  to  try  an  advertisement,  for^ 
getting  that  the  advertisement  preceded,  and 
did  not  follow  the  rebellion.  But  if  the  Attor- 
ney-General has  passed  his  time,  I  ought  then, 
gentlemen,  as  in  all  other  cases  by  law  I  should 
have,  to  hav«  the  benefit  of  the  fault  of  my  ad- 
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mmry,  1  oojrht  not  by  bin  neglect  and  fault 
to  be  put  into  a  wone  ailuation  than  I  abnukl 
have  been,  if  he  had  ilone  hw  doty.  Rut  the 
Attorney-General  tatd  at  first,  in  evciiie  for 
that,  that  it  was  owing  to  an  accident.  If  true, 
on  much  tlie  more  fortunate  for  the  defendant. 
But  how  appears  it?  How  do«»5  it  appear  that 
it  happenetl  by  an  accident  f  Is  that  to  be  so 
slightly  uken  up.  u|Mm  the  Atiomev-CScnerars 
just  hiuting  it  ?  What  was  the  accidonil*  Has 
lie  proved  it?  ban  he  nanird  it?  He  cannot 
name  it.  Let  him  a<*c<iunt  for  it.  I  heard  the 
'late  Attomey-General  (the  present  Chief  Jus- 
tice of  the  C'ommon-Pltf3N*)  declare,  that  it  wns 


that  though  it  was  signed  (and  bo  makes  that  a 
great  piece  of  impudence)  be  has  said,  that 
thougli  it  is  si:;ut'd  i%ith  my  name,  it  was — 
**  as  inscrutable  and  impossible  for  him  to  fol« 
low  it,  as  if  the  name  had  not  been  put  there." 
These  are  ihe  ver^  wonis :  «*  as  inscrutable  and 
impossible,  as  it  my  name  had  not  been  put 
there.**— Now,  what  said  Ihe  evidence  that  be 
brought  to  }ou  /  Hf  told  you  that  he  had  never 
refu<ced ;  that  he  had  never  been  asked ;  that 
they  had  never  made  the  slightest  enquiry  after 
the  author.  Now  1  api»eal  to  vour  owe  con- 
sciences: IS  there  a  man  in  this  court  that 
doubts  whether  the  Attorney-General  doubted 


bis  duty  to  account  for  hill  conduct  ill  bnniring  I  or  not  that  I  writte  that  ailvertiscment?    la 
that  prosecution  againMt  the  letter  of  Junius;  I  there  a  man  in  this  court  thinks  so  basely  and 
hich  was  brought  quick  too,  not  in  this  man-    >o  meanly  of  me,  that,  having  Kit>ne«l  my 

'        to  an  act  of  that  kind,  and  paid  (ss  1  wiil 


Ber.  He  said,  it  was  his  duty  to  account  why 
he  took  one  printer  before  another ;  because  he 
li»oked  upon  himself  in  filing:  informations  to 
be  exercising  a  judicial,  otticiat  poiver,  and  not 
merely  an  advocate  at  the  l»ar;  he  thought 
himself  bound  to  justify  his  conduct.  Let  the 
Attorney-General  tell  us  the  accident.  I  know 
oomething  more  of  the  re*  commencement  of 
the  prosecution  than  he  thinks  I  do ;  and  a  very 
strange  circumstance  it  was  thst  brought  it  to 
my  knowledge :  however,  1  don*t  think  I  want 
that.  But  that  is  not  all-  An  accident,  he 
•ays,  prevented  the  proaecotion  at  the  lime 
when,  he  most  acknowledge,  it  ought  to  have 
been  prosecuted.  Aye,  mit  there  is  another 
accident.  What  is  the  accident  which  has 
happened,  that  makes  it  be  prosecuted  now  ? 
There  are  two  accidenta.  He  has  only  just 
hinted  one  of  them  (he  has  not  told  you  what 
that  is) ;  but  be  is  totally  silent  about  the  other. 
What  is  the  accident  that  makes  it  to  be  pro- 
secuted now,  at  the  distance  of  two  yean? 
You  see  there  is  one  accident  which  caused  it 
not  to  be  prosecuted  at  first,  in  a  proper  time ; 
there  is  another  accident  that  causes  it  to  be 
prosecuted  at  an  impro|)er  time.  He  is  bound 
to  justify  himself  (not  only  to  you,  but  to  every 
raan) :  he  is  bound  to  tell  you  both  accidents. 
]  believe  he  will  explain  neither.  Gentlemen, 
1  am  sorry  to  take  up  so  much  of  your  time. 
1  protest  upon  my  honour,  it  is  not  to  gain  a 
Terdict  for  myself:  1  have  business  to  do  that 
will  take  me  up  much  more  time  than  the 
judges  dare  to  confine  me  on  this  charge.  I 
am  already  a  prisoner :  1  have  been  a  prisoner 
in  my  own  room  much  longer  tbsn  they  will 
chuse  to  imprison  me.  They  will  take  care. 
The  doctrines  concerning  liliel  have  now  risen 
to  such  a  height,  that  they  call  for  some  re- 
m«*dy;  and  they  will  have  it.-  The  coniing 
oeceiisity  of  the  times  will  produce  it :  and  if 
we  fchall  not  have  it  from  jiisiice  and  honour, 
weahail  have  it  from  necessity. 

Grenllemen, '  there  are  many  other  unfair 
practicea  in  this  case,  besides  this  delay  of  pro- 
secution. Olwerve  how  it  cotiips  on.  The  At- 
torufy-Geoeral  takes  the  printprs  first.  Why 
aot  take  the  author  first  ?  He  has  said  indeed, 

'^  •  Sir  William  De  Grey. 
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prove 
to  you)  the  money  to  the'banker;  is  there  a 
man  in  tiiis  court  that  doubts  that  the  Attorney 
General  would  have  found  a  difficulty  to  come 
at  me  ?  There  is  none  of  you  that  can  believe 
what  he  says  in  that  respect :  iudge  then  of  the 
rest.  Gentlemen,  he  took  the  printers  first. 
I  will  tell  you  why  he  dkl  that :  it  was  to  gain 
the  inttuence  of  a  venlict.  He  meant  to  take 
me ;  he  did  not  think  it  inscnitable  or  impos- 
sible. Aller  he  had  gained  the  influence  of  a 
verdict  on  the  printers,  then  he  comes  to  the 
author.  The  question  now  comes  with  a  rre* 
jmiice  before  you.  A  jury  has  determined 
upon  it,  has  declared  it  to  he  a  crime.  My 
God !  where  is  his  honour  and  his  conscience  ? 
Hut  he  says,  that  he  did  not  know  the  author. 
He  did  know  it ;  lie  was  in  possession  of  the 
proof  before  be  tried  one  single  printer;  anil 
therefore  the  printvr,  who  is  no%v  the  evidence, 
was  not  bniught  on  to  trial.*  The  information 
was  filed  against  him,  and  he  withdrew  his 
plea,  upon  an  agreement  with  the  Attorney - 
General ;  thinking  perhaps  (you  may  suppose) 
that  I  should  play  him  some  cunning  trick,  and 
sink  the  evidence.  I  mention  this,  because  it 
has  been  thrown  out,  a*t  if  I  had  esca|>ed  from 
the  power  of  the  House  of  Commons  for  want 
of  evidence.  The  gentlemen  (looking  ai  the 
Attorney  and  Solicitoi^General)  know  the  case 
better ;  they  know  better.  I  know  the  gentle- 
men and  their  understandings. — ^They  know 
how  I  escaped,  and  1  will  tell  yoir  presently. 

But,  gentlemen,  he  takes  the  printers  first ; 
and  which  printer  ? — He  who  printed  it  Inst  of 
all  the  others.  Now,  viby  did  he  take  him 
first  ?  J  will  not  tell  you  myself,  but  the  printfr 
shall  tell  you.  He  was  a  stnmger  to  me,  and 
he  writes  to  me  this  letter—*'  Tlie  printer  of 
the  Whitehall  Evening-Post  presents  his  most 
respectful  compliments  to  Mr.  Hume,  and 
tnkes  the  liberty  of  sending  Mr.  Home  a  copy 

*  "  The  fashion,  now  (a.  d.  1764)  intro- 
ducing (for  tlie  first  time  since  the  Revolutiou) 
of  pn^eeding  against  printers  after  the  anthor 
is  known,  breathes  a  spirit  of  persecution  (I 
may  aay  craelty)  hardly  to  be  endured.'^ 
l^ater  cooceraiiig  Libels,  Warrants,  Seizure 
of  Papers,  6cc» 
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of  tbe  iDfoniMition  fiM  aflfiintt  him  for  poln 
lifhinif  the  adt ertiaeiiMDt  ligiMd  bj  Mr.  Horoo, 
•o  beaalf  of  tlie  Cooslitatioual  Society ;  aiid  as 
the  priDler  hMgrcat  reatoo  to  believa,  from  his 
living  in  Middkaex,  that  admioistrmtioD   will 
make  their  first  attack  u|»on  bim,  as  they  ge- 
nerally  deem  themseWes  sure  of  a  jury  io  that 
county,**  &c.— Gentlemen,  that  h as  the  rea- 
son why  they  took  the  printers  first,  and  that 
printer  first:   and  (which  is  a  very  singular 
thing)  though  they  convicted  that  printer,  they 
have  never  orougtit  him  up  to  judgment.    But 
Mr.  Attorney-General  said  (and  I  had  like  to 
bave  foffgot  to  mention  it)  that  he  did  not  know 
that  I  was  the  author.    I  have  proved  to  yoa 
that  he  did  know  it  before  the  trial  of  the 
printers.    Common  sense  shews  to  you  that  he 
did  know  it,  and  had  evidence  against  me.  But 
then,  I  suppose,  he  will  say,  he  did  not  stop 
the  trial  of  the  printers,  llecatise  that  would 
have  caused  a  delay. — It  would  have  caused  a 
delay !  What,  aimr  staying  two  vears  unrea- 
sonaol  V  and  aujostly  7 — It  wooldf  have  caused 
the  delay  of  a  term  to  take  the  author  first,  and 
give  him  fair  play.    Will  he  by-and-bv  say, 
that  be  did  not  stop  the  printers'  trials,  and  bring 
me  on   first,  merely   to  avoid  delay  7   The 
printers  would  have  been  much  obliged  to  him 
for   the  delay ;   they  wished  and  desired  it. 
They  offered  him  evidence.    I  told  this  hiwest 
roan  (whose  face  I  never  saw  before)  when  be 
caone  to  me — (for  the  printers   were  not  de- 
fended in  the  manner  I  wished  them  to  he  de- 
fended ;  the  hiile  advice  I  gave  was  not  ibl- 
k>wed>--amongst  the  rest  1  told  this  printer  of 
the  Whitehall  Evening-Post,  that  I  did  not  be- 
lieve he  could  escape  being  tried  first ;  but  1 
loM  him  be  should  send  his  attorney  to  the  At- 
torney-General, and  make  excuses,  and  beg 
and  pray  that  he  might  not  then  be  brought  on 
to  trial,  but  stay  till  after  the  London  juries 
had  tried  the  cause ;  and  I  advised — (webad  a 
meeting ;  1  forgot  to  ask  the  witness  the  ques- 
tion)— and  I  then  advised  that  printer  who  was 
tbe  evidence,  that  the  London  printers  should 
endeavour  to  press  on  their  trials;  and  urge 
that  suspense  was  worse  to  them   than  any 
thing  that  could  folk>w  a  conviction;  and  that 
tbe  Middlesex  printer  should  beg  for  dela^.— 
Not  that  tbe  Attorney-General  might  be  im- 
posed upon : — no,  it  would  bave  been  nothing 
out  just  and  reasonable :— but  because  I  wouM 
either  cover  a  man  with  shame,  if  he  refused 
it,  or  St  least  (and  so  far  kiodly)  prevent  him, 
if  possible,  from  exposing  himself,  by  pretend- 
ing that  aJl  this  is  the  natural  course  of  acd- 
deot ;    that  it  was  done  lo  avoid  delay ;  that  it 
was  integrity,  honour,  purity,  and  conscience. 
— Ho'Aever,  1  could  not  prevail:  so  great  is 
the  iuflueoce  of  that  gentJemau's  ofiice,  snd 
those  connections  which   it  csiises.    Though 
the  printer  was  eager  for  it,  his  attorney  aaid, 
*'  No;    i  can't  be  concerned  in  the  cause;  I 
would  not  fur  601)/.  1  can't  speak  to  the  Attor- 
ney-G<*neral  ;  for  God*s  sske,  get  another  at- 
torney."--** No,  Mir,  1  don't  mean  that  ^ou 
ibou Id  kise  a  clients   I  mtalioiicA it>  tbinkiag 
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yoir  could  havn  no  objecUon  to  go  to  the  At^ 
torney^General  and  pray  delay,  till  after  tb# 
other  printers  had  been  tried ;  your  client's 
wife  is  near  being  brought  to-bed."-^  tho 
Middlesex  printer  was  tried  first,  and  a  verdiol 
^ned.  1  did  not  wonder  at  it :  I  ezpecM^ 
It.  Gentlemen,  though  |,bis  was  an  act-ident,  I 
must  beg  you  to  observe  it  is  an  accident  wbioh 
has  always  occurred.  For  in  the  csko  of  that 
letter  of  Junius  which  was  proseouted,  the  finl 
person  prosecuted  wss  Almon  («ho  was  not  tbA 
publisher,  but  bad  sokl  it  at  his  shop)  wb^ 
lived  in  Westminster.  Here  too  was  the  samf 
accident;  and  it  had  the  same oonseauCBce ; 
except,  inileed,  that  in  that  case  the  London 
juries  recolleoted  themselves ;  and  though  tbeg 
had  a  verdict  of  a  Middlesex  jory,  the  Londiwi 
juries  cast  it  out.  There  was  however,  a  strug* 
gle  in  their  verdicts :  there  was  something— ^^ 
but  1  will  not  enter  into  that  now  :  they  would 
not,  however,  suffer  their  minds  to  be  entirely 
influenced  and  affected  by  tbe  prior  verdict  ao 
obtained.  A  gentleoMu  who  was  a  jurymaa 
upon  that  occasion  in  Middlesex,  b  now  a  b^ 
rooet,*  and  of  great  consci^uenoe  at  the  India* 
house.  Gentlf men,  if  you  make  youraelvai 
useful,  there  is  a  better  track  opes  to  yoo  ths^ 
the  honourable  and  just  ffsins  of  your  pro* 
fession.  You  will  observe  then  that  the  saaas 
accidents  always  return,  and  they  ars  ncvsr 
explained. 

Gentlemen,  there  is  one  part  of  thetreatmeMt 
of  me  in  tbiii  prosecution  that  1  think  I  havs  m 
right  to  complain  of  as  ooan  to  man.  I  nvs 
them  no  trouole  ;  I  made  no  olnecdoiii ;  I  rsv 
i|uested  when  i  be  jury  was  struck,  firom  tbe  8st 
licttor  of  the  Treaaury  (before  witness)  I  toU 
hiiB  I  lived  in  tbe  country,  that  I  was  always 
at  home — I  desired  l\e  would  save  ms  unsecasi 
sary  trouble,  and  that  he  would  do,  aa  men  aaj 
to  ine  executioner.  Do  your  office  like  a  gentle 
man.  He  seemed  to  be  well  disposed  towards 
it,  and  treated  me  with  great  civility  and  cooi* 
plaisance.    1  desired  him  to  present  my  coos* 

Kliments  to  the  Attonie^-General  ^nd  that  if 
e  would  nut  do  that  office  for  me,  I  would  ds 
it  myself)  and  desire  he  would  let  me  know  oa 
what  day  he  woukl  chuse  to  have  the  trial. 
Tbe  solicitor  promised  me  he  woukl.  He  kept 
me  upwards  of  a  fortnight,  never  letting  oss 
know  that  it  would  or  woukl  not  be  tried.  Hs 
kept  me  till  seven  o'clock  at  night  the  day  be- 
me  the  last  day  of  the  sittings,  uncertain  whe- 
ther 1  was  to  come  here  or  not  the  next  mom- 
ing.  What  wastheconiequence?  1  bad  told  hisi 
the  consequence.  I  had  a  witness  to  send  for  ODf 
hundred  and  fifty  miles.  I  sent  for  him,  and  I 
have  again  brought  him  (I  am  ashamed  of  the 
trouble  I  gave  the  gentleman,  a  atrangerto  msi 
1  never  saw  him  till  now)  1  gave  biro  the 
trouble  to  come  and  to  go  back  two  hundred 
and  eighty  miles.  The  person— (snd  it  is  not 
a  common  person,  a  porter,  or  messenger  that 
can  be  sent  with  a  snbpcsna,  when  you  do  not 
know  whether  the  witness  will  come  or  uot)-«- 
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I  wan  forced  to  tend  him  the  tame  way.  The 
Micitor  lor  the  Trea^nry  koew  it ;  virt  ht* 
sever  woold  let  me  know  till  latt  Tueflday 
niirht  (last  Tuetday  «t%eroooii  I  Niip|MMe  my 
solicitor  knew  it)  when  the  trial  would  come  on. 
My  witne^B  wat  forced  to  go  bark  and  come 
■gain.  Now,  what  it  yoar  frrdirt,  (Hup|»oae  it 
pleaaed  the  Attorney -General  to  go  on  to  two 
or  three  tittingt  niore)  what  it  the  effect  of 
Toar  fenlict  com|>arcd  with  that  expence? 
Vour  f  erdict  is  the  geutlest  part  of*  the  prose- 
cation.  When  1  say  your  verdict,  it  is  because 
then  followt  the  iudge  t  lentencc. 

Gentlemen,  if  yuu  don't  know,  it  \%  proper 
that  1  ahouhl  inform  you  bow  the  London  ver- 
dfett  were  obtained.  1  was  pretent  in  the  court. 
One  jury,  I  think,  brought  it  in  (at  first)  guilty 
«vf  printing  and  poMishing  [See  the  case  of 
Woodfall,  A.  D.  1770.]  a  most  ttupid  verdict ! 
1  am  torry  that  honest  men  should  be  so  im- 
posed .upon.  Guilty  <>f  printing  and  publith- 
ing !  I  heard  a  gentleman  once  tay,  who  has 
■oroe  tkiil  ki  the  law,  that  there  was  but  one 
possible  guilt  that  there  could  be  in  printing 
Mid  publishing ;  and  that  wat,  if  it  was  printed 
upon  gilt  paper.  The  pun  it  poor  enough  ; 
wax  not  too  stupid  for  the  doctrine,  not  a  bit. 
There  bapi»ened  upon  the  trial  of  another  of 
the  printert  to  be  tome  difference  of  opinion  in 
the  jury.  They  came  into  court ;  they  de- 
aired  to  be  heard,  A  juryman  desired  to  know 
^'  whether  or  not  tbev  were  to  find  their 
verdict  according  to  the  information  :'*  that  wat 
bis  quettion  (I  donH  know  his  name)  which  he 
desired  to  know.  It  wat  plain  enough  what 
tbat  honett  man  meant.  It  is  true,  he  did  not 
•gprcst  himtelf  in  the  technical  legal  terms  of 
the  law,  perhaps;  hut  I  did  then  tay  aloud 
((and  I  firmly  Delie?e  that  hit  tordthip  heard 
me;  there  are  gentlemen  in  court  thatttood 
bj  and  heard  me)  I  did  tay  (a  little  heated) 
**  hit  lordthip  daret  not  antwer  that  question." 
]  said  it  ont  loud  (I  might  well  be  sup|»0!ied  to 
feel  a  little)  **  he  dares  not  antwer  that  quea- 
tion  ;  for  he  daret  not  deny  it ;  it  is  too  grott : 
lie  daret  not  own  it ;  for  then  he  lotet  the  ver^ 
diet.*'  Hi^  lonlthip  did  not  antwer  it;  hit 
lordthip  did  not.  Are  you  to  find  according  to 
the  information  ? — Why  you  are  to  find  the  in- 
formation according  to  the  CTidence.  You  are 
to  find  the  thing,  with  which  1  am  charged, 
|»ro?ed.  The  juryman  taid— according  to  the 
iBformation — Why,  he  wat  to  find  according ; 
lor  according  meant  agreeing,  and  means  no- 
thmg  else.  The  efidence  agreeing  with  the 
Mbrmation!  Why  yet,  to  be  sure,  what  it  he 
to  find  elte  ?  fle  most  find  that  or  nothing,  for 
that  it  the  only  thing  before  bim.  Howerer, 
that  quettion  wat  not  antweretl.  Then  a  little 
coBveraation,  of  a  atrange  nature,  took  place — 
(hit  lordthip  lovet  con?ertationt  with  the  jury) 
---a  little  conversation  took  place  about  intiw- 
tion.  I  hope,  gentlemen,  I  shall  at  least  have 
this  benefit  by  my  trial,  that  the  doctrine  of  in- 
tention will  come  out  fairly  and  onequivocally 
to  you ;  whether  the  jury  have  a  right,  wbe- 

^  ii  is  their  duty  (it  is  the  very  gist  of  the 


whole  matter)  to  determine  what  was  the  w« 
tentioo.  The  lawt  have  confined  thr  jary  to 
one  tingle  word  (to  carefol  have  Ihoy  hm.) 
That  word  it  guilt ;  that  guilt  whieh  it  charged. 
Goilt  there  can  be  none  Mithoot  micotion.  If 
guilt  cau  be  found  without  inteniioo,  so  bo  it ; 
but  I  hope  thai  you,  gentlemen  of  the  jnry,  nolr 
this  court,  wiil  not  be  permitted  to  go  away 
from  hence  with  these  equivocal  sayings  which 
hitherto  have  been.  Let  it  come  out  finriy,  land 
let  us  know,  in  the  name  of  God,  what  tlio  doc- 
trine is. 

Gentlemen,  I  did  object,  if  yon  repiepiher  it 
•»(!  don't  now  intend  to  go  mto  it,  for  I  shall 
still  be  kmger  than  I  wish ;  but  I  think  I 
ought  to  mention  it,  and  1  hope  yon  will  ex- 
cuse the  lost  of  your  time) ^gentlemen,  wo 
talked  tomcthing  about  the  ngfat  of  the  Attor* 
ney*General  to  reply — If  there  comes,  said  his 
lordship,  fresh  matter.-^Tbere  can  come  no 
fresh  matter,  unless  tlierc  comes  fresh  evidence. 
The  efidence  is  the  matter ;  the  pleading  is  a 
different  thing.  The  prosecutor  is  bound  to 
foresee  all  that  can  be  urged  in  defence  by  the 
person  accused;  and  to  answer  it  before  it 
comes :  that  is,  he  is  to  make  good  his  charge, 
if  it  is  not  8O9  see  the  other  case ;  see,  on 
the  other  hand,  what  I  am  to  do.  I  am 
then  to  foresee  what  he  has  to  urge  against 
me;  and  if  I  do  not,  what  follows?  Whv, 
all  that  he  urges  in  his  reply  (ss  he  calis 
it)  is  a  new  part  of  the  accusation,  which  I 
shall  have  no  opportunity  of  answering.  Tho 
fact  of  publishing  the  aifvertisement  is  not  dis- 
puted ;  I  never  disputed  it ;  the  wliole  matter 
that  we  have  to  do  together  it,  for  him  to  prove 
it  a  crime  by  law  or  argument :  therefore 
whatever  argument  he  uses  in  hit  reply,  if  it 
bat  any  effect  upon  your  minds,  I  may  be  con- 
victed (if  convicted  upon  such  argument)  with- 
out ever  having  offered  the  least  defence  ;  that 
it  the  bletsed  consequence  of  hit  right  to  reply : 
to  that  he  it  not  to  foretee  what  may  be  an- 
twered  to  hit  argumentt ;  but  the  man  diarged 
is  to  foresee  what  arguments  may  be  urged 
against  him. 

Gentlemen,  there  lives  this  day  a  very  great 
man  io  thit  country,  whose  doctrine  and  whose 
practicet  were  diametrically  op|iosite.  He  en- 
joyed the  office  of  Attorney- General.  He  baa 
bm  a  chief  justice.  He,  as  1  am  informed, 
never  prosecuted  but  one  libel,  and  that  was 
Dr.  Shebbeare,  who  is  now  pensioned  by  thoae 
who  made  this  gentleman  Attorney-General. 
What  wat  hhi  conduct?  I  fever  there  was  an 
infamous  libel  sgainst  government,  lorely  it 
wat  that  (it  it  a  great  manv  yeart  ago,  bnt  I 
read  it).  What  wat  lord  (famden't  conduct  f 
He  left  the  whole  to  the  jury ;  intention  and  all  ; 
the  whole :  he  cut  you  off  from  nothing  of  your 
right.  He  did  not  hold  the  threatening  langiiage 
— **  you  may,  if  you  will,  take  it  upon  yeu."— 
Why  that  threatening?  You  may  commit 
crimet,  if  you  will :  you  may  be  at  indecent  as 
I  may  be  supposed  to  be  for  repeating  this : 
but,  upon  snch  an  occasion  as  this,  I  recimn  it 
not  intleceBt.    Bnt^"  yon  nay  if  you  will."--* 


709] 


Jura  LibeL 


A.  D.  1777. 


[TIO 


Why  yon  not  only  may,  but  you  art  bound  to 
do  it ;  DOT  do  3^ou  dtacbarge  your  consciences 
nor  your  oaths,  tf'you  do  it  not :  but  I  hope  you 
wiJl  ba?e  it  clearly  said,  whether  you  are 
bound  or  not.  Lord  Camden's  remarkable 
words,  when  he  finished  his  charge  against  the 
defendant,  were,  that  he  did  not  wish  the  convic- 
tion  of  him,  if  any  man  whalsoefer  doubted  of 
bis  guilt.  ^ 

Gentlemen,  another  thing  was  said,  which  I 
must  warn  you  against;  it  was  said  that  this 
adfertiseroent  (1  believe  I  meotioneil  it)  ar- 
raigned all  the  measures  of  gofernment  (at 
least,  I  think,  you  need  not  search  into  the  ad- 
Tertisement  itself  to  be  assured  that  it  did  not 
arraign  the  measures  of  ^Temment  which 
ha?e  folk>wed  the  publication.)  The  printers 
who  have  been  brought  to  judgment,  have  been 
sentenced  a  hundred  pounds ;  and  they  sufi*ered 
what  they  were  not  sentenced  to,  a  week's  im- 
prisonment. Their  fine,  it  was  represented, 
was  mitigated,  for  that  they  might  have  been 
or  were  imposed  upon  by  the  author,*  the  libel 
coming  in  the  shape  and  form  of  an  advertise- 
ment, which  disarmed  their  caution  ;  and  there- 
fore the  fine  was  no  more.  Formerly  our  laws 
punished  men  for  being  knaves ;  now  I  perceive 
they  shall  be  punish^  for  being  fools.  If  a 
printer,  for  the  sake  of  two  shillings  or  balf- 
a  crown,  is  imposed  upon  by  a  wicked  incen- 
diary, who,  under  the  shai>e  of  an  advertise- 
ment, disarms  their  caution  and  slips  it  into 
thcnr  paper ;  the  jury  hive,  vou  know,  nothing 
to  do  with  tlieir  intention  ;  therefore  there  must 
be  a  verdict  against  them  of  course :  .the 
judges  find  the  printers  have  been  imposed  upon, 
and  therefore  only  imprison  them  a  week,  and 
fine  them  one  hundred  pounds.  It  was  a  dear 
half-crown  they  gained!  If  the  printers  were 
im|H)sed  upon,  they  should  have  been  acquitted. 
But  by  the  evidence  given  now,  you  find  they 
were  nut  imposed  upon  by  me :  there  was  no 
imposition  by  me.  What  was  my  conduct  to- 
wards the  primer?  This  advertisement  1  am 
DOW  giving  you  will  offend  certain  ministers  in 
this  country :  it  is  |>erfect!y  harmless  and  safe, 
and  free  from  the  cognizance  of  the  Uw  :  the 
inatler  of  it  is  just ;  it  is  true ;  but  the  law  af- 
fords no  guard  or  protection  now  from  the 
power  of  the  ministry  in  the  House  of  Com- 
mons, who  vote  men  guilty !  and  vote  things 
crimes!  They  have  given  out,  owing  to  my 
forbearance  (1  did  not  wish  to  expose  the  na- 
ture of  that  defence  which  caused  me  to  go 
safe  from  the  House  of  Commons),  buinflr  silent 
thev  have  propagated  a  report,  as  if  (like  an 
artnil  tricking  attorney  or  solicitor  that  is  inot 
used  to  honourable  practice)  I  had  made  a 
charge  upon  them,  and  sneaked  out  for  want  of 
evidence  against  me.  I  was  determined,  for 
the  sake  of  the  laws  of  this  land,  that  they 
ahould,  either  by  forbearing  to  take  notice  of 
this  advertibomeut,  or  by  taking  notice  of  it, 
let  it  appear  that  they  have  no  power  to  jpu- 
aish  a  man  hut  by  the  laws:  and  therefore 
I  furnisbeil  full  evidence,  in  order  to  shew 
that  eveo  with  the  fullest  evidence  the  House 


of  Commons  havo  no  power  to  try  or  to 
punish  the  subject.  I  knew  I  was  safe  from 
the  courts  of  law,  at  least  thai  I  must  there  h^ 
tried  by  a  jury  ;  and  they  may  do  their  duty, 
if  they  please. — Gentlemen,  for  every  minute 
of  imprisonment  that  those  printers  suffered,  1 
do  freely  and  frankly  confess  that  I  deserve  at 
least  a  year,  comparatively.  If  they  deserved 
a  minute,  for  every  minute  1  certainly  deserve 
a  year ;  and  for  every  farthing  of  that  hutt« 
dred  pounds  which  they  were  fined,  proportioo 
only  our  guilt  (if  there  is  any  guilt  in  the  casa«) 
a  million  of  money  will  not  be  sufficient  for  my 
crime.  If  they  can  justify  their  sentence  on 
the  printers,  I  will  justify  the  court  for  the 
most  ample  punishment  they  can  inflict  on  me. 
If  1  am  guilty,  no  man  upon  earth  so  guilty* 
It  was  the  most  deliberate  act  of  my  life ;  it 
was  thought  of  long  before  I  did  it.  I  made 
the  motion ;  I  called  the  meeting ;  1  sub- 
scribed a  great  part  of  the  money  ;  I  procured 
the  rest  from  my  particular  intimate  friends  s 
but  I  shall  come  to  thatby-and-by. 

Gentlemen,  I  have  shewn  you  the  method 
of  proceeding  by  information  ex  officio :  1  must 
now  desire  you  to  observe  the  metliod  of  punish- 
ment, when  it  comes  to  the  court  Observe 
how  that  passes.  The  man  is  convicted  this 
sittings :  be  is  called  up  for  judgment  nezi 
term :  Go  to  prison,  says  the  judge,  and  then 
we  will  think  of  your  sentence.  They  sentenoe 
him  a  hundred  |)0und8 ;  but  for  what  was  the 
week's  imprisoument  ?  It  is  put  into  the  sen- 
tence indeed  **  and  imprisone<l  until  he  pays 
his  fine.'  Well,  but  could  the  man  pay  his 
fine  till  he  knew  what  it  was  ?  Observe  the 
distinctions  which  are  made !  A  general  offi- 
cer who  is  now  in  America,  general  Burgoyne, 
was  prosecuted.  He  comes  into  court  to  re- 
ceive seutence  for  hiring  ruffians  to  destroy  the 
electors  coming  to  poll ;  what  is  his  punish- 
ment? He  is  fined  j,000/. ;  but  be  is  not  sent 
to  prison  whilst  his  sentence  is  deliberated 
upon ;  he  is  released  instantly.  Now  what  says 
our  law  ?  Our  law  says,  that  **  a  corporal  punish- 
ment, however  small,  is  greater  than  a  pecu- 
niary punishment,  however  great."   *  Qucelibet 

*  pcena  cor|K>ralis,  quamvis  minima,  major  est 

*  qufilibet  poend  pecuniari&,  quamvis  maxim^'  or 
something  of  that  kind.  [See  vol.  3,  p.  129]. 
Well  then,  the  greatest  ofiendcrs,  you  see,  have 
nut  the  greatest  punishment.  The  mitirrable 
printer  who  is  impo>ed  upon  by  an  incendiary-— 
to  prison  with  him ;  we  have  not  time  to  tell  vou 
now  what  we  will  do  with  him:  und  yet  it  does 
not  seem  to  be  a  very  ditiicult  case :  but  in  a 
very  uncommon  case,  that  «if  an  officer  of  the 
king's  troops  hiring  ruffians  to  destroy  the 
electors  coming  to  poll,  and  thereby  gaining  a 
seat  in  parliament ;  in  this  case  no  deliberation 
is  necessary  :  or  it  is  taken  properly,  before  he 
is  brought  mto  court,  that  be  might  not  suffer 
a  moment's  imprisonment.  You  see  the  dif- 
ference. The  delinquent  was  wished  good 
morning;  the  judge  from  the  bench,  when  the 
general  paid  down  his -fine  in  court,  wished 
him  goon  morrow.    Another  man  was  latelj 
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prowcoted,  who  wouM  bave  uken  away  the 
catate  nf  hit  neighhoar,  that  neqfhboar  not  coo- 
renting  illegally  to  loae  it.  He  aenda  him  a 
eballenjfe.  He  u  prosecated  and  conricted. 
Ido  deliberation  for  aentenee ;  not  a  moroent^a 
infinrisonment.  He  i«  fined  a  bondredjponnda ; 
sou  Application  is  e?en  made  bj  the  Conrt  to 
know  it'  any  body  erer  knew  a  precedent  for  a 
■mailer  pnoinhment.  Nobody  indeed  erer  did : 
WbA  yet  this  challenger  waa  an  elderly  member 
nf  parFiament,  and  a  inatice  of  peace  for  the 
oonnty  where  he  liTed.*  He  was  atill  belter 
•flTthan  with  a  g^ood  morrow:  he  was  tolil — 
*  Idem  alii  fec^re,  et  mniti,  et  boni !' — *<  Other 
IDen  have  done  the  same  thing,  8ir.  as  you ; 
Md  many  other  men  and  good  men  !*' — If  he 
waa  a  good  man,  why  was  he  pnnished  P  He 
Mood  not,  at  that  time,  a  good  man  in  the  court; 
lie  did  not  appear  there  U*t  bis  goodness. 

Gentlemen,  I  some  time  ago  hinted  aome- 
ttiBg  to  yon  of  the  motif  ea  for  this  prosecu- 
tioD.  I  will  now  go  no  farther  than  only  to 
■hew  you  clearly  what  coold  not  be  the  mo- 
trres ;  and  I  will  lea? e  your  minds  to  determine 
what  is  the  motive :  only  so  far  1  will  say, 
that  if  the  change  in  my  situation,  if  I  was  al- 


hav«  piftd  "  As  m  tfoobt  of  the  aMhetrti* 
eity  of  the  aeeoant  from  8alem,  tooefaiog  wm 
engagetoefct  hKWeen  the  king's  traopa  and  the 
profincials  in  MaiaachtMet'a  Bajjf,  &c.  I  de- 
sire to  inform  all  thoae  who  wiab  to  ace  the 
origieal  aflMavita  which  confirm  that  aoooont; 
that  they  are  deposited  at  the  Nanatoe-Houae 
with  the  right  lioo.  the  lord-mayor  lor  their 
inspection.  Aiithub  Lee.'*   - 

Then  come  the  eapiea  of  the  affidavits;  eH 
the  particulara  at  loigth :  murder  »  not  apared 
at  ail.  ilien,  amoogat  the  reat,  eonsea  an  aA- 
davit,  which  I  ahafi  prove  to  you  preanitl^ 
more  authentically  than  this;  thoogh  it  m 
enough  for  oae  that  it  waa  puMbhed.  Bet  ye« 
know,  gentleiDen,  1  am  not  the  orighial  author 
of  the  cliaige.  The  gentleman  bM  been  talk* 
ing  of  the  Original  author  of  the  charge :  he 
thmka  he  may  tell  you  so  now,  two  years  after* 
wards ;  but  if  he  had  told  yon  so  at  the  time  of 
this  advertisement,  every  man  in  the  court 
wonid  have  latiffhed  at  it.  Here  is  the  orig^inal 
charge,  aigned  by  the  agent  of  the  province 
where  the  murtlers  were  committed,  and  the 
original  affidavita  confirming  it  are  here  said  te 
lored  to  it  by  the  lucrative  emolomenta  of  the  \  be  lodged  with  the  lord-mayor  for  mspeciton. 
{irofeasion,  and  wished  to  share  in  the  legal  ;  It  is  very  lucky  for  Mr.  Lee  that  liis  nreiv- 
plunder  of  the  people,  this  proaecution  might  { ing  them,  and  causing  them  to  he  advertised, 
then  be  very  aerious ;  but  1  lauiph  at  it.  I  am  ;  has  caused  no  prosecution  against  him.  IV e 
eat  of  the  reach  uf  the  intended  consequencea  ■  shall  know  presently  whether  this  Hffi'hvit  he 
ef  this  prosecution  ;  1  say,  intended  oonse-  j  a  forgery  or  not ;  the  gentleman  tor  w  hose  it  ia 
quencea :  for  rely  upon  it,  I  am  better  known  ,  given  attends  here  by  my  8ul>pmnd  to  prove  or 
to  those  who  have  caused    thb  pronecuiion,    to  disprove  it. 

than  for  them  to  have  only  in  view  the  con-  I  **I  Edward  ThorotonGonId,  of  his  majesty's 
sequences  of  imprisonment  and  fine.  No,  they  I  own  regiment  of  foot,  being  of  lawful  a^e,  do 
know  better:  tney  know  that  no  men  act  as  !  testify  and  declare,  ttiat  on  tfaf  evening  of  the 
I  have  alwaya  done  who  mean  to  be  stop-  |  18th  instant,  under  the  orders  of  genersil  Gage, 
ped  by  impnaonment  and  fine.  But,  gentle-  {  1  embarked  with  the  light  infantry  and  grena- 
men,  i  will  shew  yoo  what  ia  not  the  mo-  '  diera  of  the  line,  commanded  by  colonel  Smith, 
tire  of  this  prosecution.  The  motive  of  this  and  landed  on  the  marshes  of  Cambridge,  from 
proaecution  ia  not  to  prevent  the  evil  tendency  <  whence  we  proceeded  to  Lexington.  On  our 
ef  tbia  flicked  libel ;  of  this  horrid  charge  '  arrival  at  the  place  we  saw  a  body  of  provincial 
■gainst  the  king's  troops  of  murder ;  against  ,  troopa  armed,  to  the  number  of  about  sixty  or 
aoldiera  who  never  commit  it,  who  are  not  j  seventy  men.  On  our  approach  they  dispersed, 
likely  to  commit  it.  I  am  sorry  to  read  to  you  ,  and  aoon  after  firing  began ;  bnt  which  patty 
■ny  paper :  (I  did  indeed  intend  to  have  read  fired  first  1  cannot  exactly  say,  as  our  troops 
many,  bnt  the  time  I  aee  will  be  too  long)  1  ruahed  on  ahouting  and  huzzaing  previous  to 
wili  only  read  one  or  two  to  you,  just  to  satisfy  the  firing,  which  was  continued  by  our  troopa 
yea  of  some  things  which  you  perhapa  are  not  \  aolong  as  any  of  the  provincials  were  to  be 
■ware  of.  Here  is  the  Public  Advertiser  of  j  seen.  From  thence  we  marched  to  Concord. 
Ma^  SOth,  1775.^  Yon  will  find  in  it  a  very  i  On  a  hill  near  the  entrance  of  the  town  we  aaw 
■enona,  veryparticniar,  Tciy  abarp  accuaation    another  body  of  the  provincials  assembled.  The 


r'nst  the  king's  troopa  of  murder;  the  whole 
omatanoea  at  lengtn ;  and  murder,  murder, 
murder  in  every  line ;  but  it  is  so  kmg  that  I 
wili  not  read  it  to  yon  now,  bediuse  you  can 
til  remember  to  look  at  it  hereafter.  The 
papers  are  May  SO  and  May  31.  Thegovera- 
Bwnt  then,  1  mean  the  miniater  (I  make  an 
Improper  use  of  the  word  government)  the 
miniater  deahrea  the  pnblic,  lipon  thia  coarge 
ef  murder  againal  the  troopa,  to  anapend  thSr 
k^lief.    What  foHowa  f    Thn  paper  which  I 


light  infant^  companies  were  ordered  op  the 
hill  to  disperse  them.  On  our  approach  they 
retreated  towarda  Concord.  The  grenadier* 
continued  the  road  under  the  hill  tovrarda  the 
town.  Six  companies  of  light  infantry  were 
ordered  down  to  take  possession  of  the  bridge, 
which  the  provindala  retreated  over :  the  com- 
pany 1  commanded  was  one.  Three  companies 
of  tne  abore  detachment  went  forward  alnnit 
two  miles.  In  the  mean  time  the  provincial 
troopa  returned,  to  the  number  of  about  tfiree 
or  fnar  himdred.   We  drew  up  on  the  Concord 


*  Mr.  ]>e  Grey,  I  bdiete^  dder  brMlMr  to  |  aide  ofihe  bridge.    The  provinciab  came  down 
MNCUerjoMte^rCII,  J oponiv;  apOft  wtndi  we  eofaged  and  gift 
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tbe  ftm  fire.  Thit  «n»  the  fir«l  eaft^enent 
after  the  one  at  LeziocriMi.  A  coatiuiied  iriog 
fhmi  both  perties  lailpd  throogb  the  wbole  day. 
1  myseir  waa  wounded  at  tbe  attack  of  the 
Kridi^,  and  am  now  tr««led  with  the  greateat 
hoRiaeity,  and  ndcen  all  poatible  eare  of  by  the 
prorinciala  jtt  Medfbrd. 

Signed^    «'  Edward  TooirarroM  Oovld.*' 

When  firat  I  heard  of  this  proaecution,  and 
not  before,  I  began  to  consider  with  myaelf 
whether  I  had  indeeil  made  nue  of  any  such 
expreasioB  or  word  as  diatiuifuiahed  what  I  had 
aaid  frofD  the  caae  of  many  other  peraona.  Not 
a  day  pavaed  hat  I  found  aome  oewa-paper 
with  the  vanie  charge,  oooiaining  the  aaiue 
word  *  murder.'  I  neeil  not  read  any  of  them  to 
yo*j ;  you  can  all  recollect  €U>  to  the  papera 
that  are  pobliahed  to  day,  to  tiKMe  putdisbed 
before  this  chanre  wan  brought  against  me  and 
aincf,  and  see  if  you  don't  conataotlv  find  io 
them  this  charge  of  murder  against  the  kingN 
troops.  1  tmik  extracts  from  ihem  till  I  was 
tired ;  and  not  only  from  the  newa-papers,  irat 
aeveral  other  publications;  from  that  honour- 
ahle  gentlemsD's  publication  and  others,  which 
are  of  more  consequence  than  fugiiive  pieces 
in  a  news-paper.  Tliew  all  pro? e  the  Attorney 
Generars  nice  sense  of  honour  and  iutei^rity, 
and  refrnrd  to  the  public  good,  who  pro^ecutea 
this  advertisement.  Now,  that  men  may  not 
be  misled  by  it,  af^  suffering  them  to  ran 
wild  for  two  years,  and  be  misled  «%itboat  any 
controul !  But,  gentlemen,  so  far  from  that  be- 
ing the  motive  of  thia  proaecution,  the  papers 
are  all  full  of  the  aame  charge,  and  will  con- 
tinue full,  I  have  no  doubt.  1  protest  upon 
my  honour,  they  are  none  of  them  made  by 
me :  I  have  been  dumb  ever  aince.  1  ^meant 
to  do  ifood  by  it  when  I  made  the  charjcVy  and 
I  have  beeti  dumb  ever  since,  because  I  could 
not  see  that  any  iroo«l  was  to  be  produced.  If 
then  you  see  what  is  not  the  motive  for  this 
prosecution  of  me,  at  thia  distant  time,  that  will 
lead  your  mioda  to  conclude  what  is  the  mo- 
tive. 

Gentlemen,  the  language  of  the  Attorney- 
General  forces  me  to  sajf  a  few  words  upon  a 
Buhject  which  is  the  most  disagreeable  for  a 
man  to  speak  of;  unless  indeed  it  is  when  be 
appears  as  I  do,  a  defendant.  1  thought  when 
the  Attorney-€leneral  opeued  hia  charge  upon 
this  prosecution,  that  be  would  have  taken  a 
different  line  from  that  which  be  repeateilly 
pursued  in  the  trials  of  the  printera.  He  knew 
that  I  had  beard  him  talk  againat  **  indecency, 
a  flood  of  obscenity,  and  acaiKlalous  publica- 
tiona."  1  had  already  heard  him  charge  that 
advertisement  to  be  fall  of**  ribaldry,  Billings- 

Fite,  scurrility,  balderdash,  and  impudence.*' 
have  not  used  a  word  that  be  did  not  use. 
Ail  these  1  knew  he  had  charged  open  that 
poor  advertisement.  I  thoiight  that  upon  thia 
prosecutioa  he  woald  not  give  meeocb  an  ad* 
rentage  aa  to  say  the  aame  things,  orttketlire 
same  line  that  be  took  before.  It  ia  trne,  he 
gained  a  ferdict  by  thatliae  Mote,  and  there- 


fore perbapa  thoaght  he  ought  this  time.  I 
own  I  did  think  that  be  wouki  have  paid  m« 
the  compliment  of  aooetbing  a  little  new  ;  btft 
he  aays  he  never  knew  so  much  of  my  taienta 
and  learning  aa  at  thia  time.  The  geutlemaa'e 
memory  is  abort:  1  wookl  hate  for^t  h,  if  he 
had  not.  He  represents  me  to  you  in  the  ligHt 
of  a  acurrilons,  nbaM,  balderdaab,  Billiiigagate, 
impudent  fellow.  That  boldneaa  with  whieli 
I  defend  the  right  of  the  aubject,  will  not,  witfc 
any  man  who  baa  a  regard  for  the  right  of  the 
aubject,  pass  far  impudence :  those  who  knew 
any  thing  of  me  moat  judge  whether  I  am  im* 
podent  upon  other  occasions. 

Gentlemen,  he  has  followed  in  thia  descrip* 
tionof  me  which  he  has  given,  and  ia  that 
character  with  which  he  baa  been  pleahed  te 
clothe  me — be  baa  followed  the  old  practice  of 
some  iugenioos  tyrants,  who  used  to  dreoa  vp 
men  in  the  skins  of  beasts  in  order  to  enconrage 
the  doga  to  worry  them.  Just  so  thi«  geatie* 
man  dresses  iip  his  victims  in  the  charactera  of 
beasts,  in  order  to  expose  them  to  your  indig- 
nation.  He  had  no  pretence  whatever  for  re« 
presenting  me  in  that  light.  1  do  the  mere 
wonder  at  this  language  from  him,  because  he 
knew  better.  He  has  said  indeed^  that  he  did 
not  know  the  genileinau.  The  word  *  know* 
baa  many  different  meanings.  He  did  nf»t  knoff 
me  aa  a  friend,  or  as  an  ai  quainlance ;  1  never 
had  that  honour:  but  that  he  did  know  me  ae 
far  aa  to  know  much  more  of  the  talents  and 
learning  (if  there  w»re  any  in  the  case)  than 
what  he  can  poaaiUy  have  picked  out  from  this 
day 'a  hearing,  ia  a  notorious  fact.  However, 
gentlemen,  if  I  am  that  Billingmte  fellow, 
unfortunate  ia  it  for  the  Attomey-Gtneral  that 
a  fit  of  Billingagate  then  once  took  him :  and 
wbiM  the  fit  was  on  him,  he  applied  to  a  gen* 
tieman  to  introduce  him  to  my  company,  ah« 
solute  atranger  to  him  aa  I  was.  I  did  not  re- 
quest it;  the  Attorney -General  requested  it. 
PCrhapa  the  gentleman  who  introduced  him  ia 
in  court.  The  fit  was  not  a  short  one :  my 
conduct  and  my  character  was  not,  in  hia 
declared  opinion,  auch  as  he  now  represents  it. 
1  believe  we  sat  in  a  pubic  coffee-house  to- 
gether, though  io  a  private  party,  1  suppoae 
from  eight  or  half  after  eight  in  the  evening  till 
past  midnight  considerably.  I  don't  mention 
it  to  plume  myself  upon  his  distinction  ;  I  daini 
no  honour  from  it :  the  gentleman  might  lie 
desirous  of  seeing  me  as  you  go  to  see  a  raree- 
ahew,  or  as  you  would  any  strange  creature; 
it  might  be  from  some  curiosity.  1  never  wna 
vain  enooflrh,  gentlemen,  to  impute  it  to  myaelf 
aa  a  merit ;  1  did  not  see  any  reaaon  to  groir 
proud  npon  it ;  hot  1  mention  it  {larticnTarij 
for  this  reason,  that  not  only  it  onght  to  have 
aaved  me  from  auch  a  representation  of  cha* 
racier,  but  it  ought  to  have  aaved  the  Attorney- 
General  from  pinning  auch  motivea  upon  me  ae 
he  mentioned  in  another  trial;  auch  aa  the 

Sining  df  half^-crown,  or  the  flymg  in  tiM 
«  OT  government.  When  he  waa  in  pea^ 
aeaaioa  of  my  motivoi  he  knew  it  perhaps  net* 
ter  tlum  moit  nwB  in  Engluid;  and  thcfogh  f 
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Jon'l  think  1  have  »  right  to  repeat  what  pasted 
from  that  Kentleniau  (ihouKh  there  waa  no- 
tbiog  io  it  dishonourable  to  him),  }«t  I  may  be 
permitted  to  aay  what  came  from  myself  to 
him.  A  ffuestion  was  asked  roe  to  account  for 
a  part  which  I  plaveil ;  and  why  I,  who  did 
not  then  seem  to  liim  ti»  be  a  desperate  mau 
dri?en  by  necessity  to  it,  or  that  ill-beha?ed 
man,  or  that  tool  (for  great  numberaof  patriots 
and  ministerial  men  go  from  fully  on  both  sides), 
he  seemed  to  think  1  might  have  some  more 
hoMorable  motif  es  about  me,  and  wished  to 
know  what  they  were.  1  told  him  my  motives ; 
aod  it  is  a  strange  circumstance  that  I  should 
then  tell  him  that  motive  which  is  the  very 
motive  of  this  action  of  mine  which  ly  now 
pmaecales.  I  told  the  gentleman,  in  the  year 
1768,  that  there  was  a  cenain  sect  of  religion 
(wtiich  1  named)  which  of  all  others  was  most 
•bhorreot  from  my  principles  ami  way  of  think- 
ing ;  but  1  added — **  Persecute  them  to-mor- 
nw,  and  I  will  declare  myself  of  that  sect  the 
next  day."  1  appeal  Io  himself;  he  will  re- 
member it ;  it  is  rather  too  remarkable.  1  will 
mention  the  sect,  if  it  is  necessary.  Shall  I 
repeat  the  name  of  the  |ierson,  the  introducer, 
and  the  place?  If  there  is  any  doubt,  aud  he 
desires  it,  J  will  mention  the  particulars;  be- 
cause I  should  be  sorry  to  be  laugheil  at  as  if 
advancing  a  falshood  of  this  kind,  and  pluming 
myself  fur  passing  a  few  hours  wiih  the  gentle- 
man who  happens  now  to  be  Attorney- General. 
This  passed  long  before  this  wickc«l  advertise- 
ment; long  before  I  could  foresee  that  tlie 
Americans  were  to  be  treated  as  they  have 
been.  1  think  it  should  have  saved  me  from 
■uch  a  representation  of  character,  and  from 
such  motives  aa  have  been  imputed  to  me; 
from  that  gentleman  at  least,  if  he  acta  (as  he 
aretends)  without  direction  from  others ;  for  he 
lias  seen  me  steadily*  pursuing  that  same  mo- 
ti?e.  Every  action  in  which  1  have  been  known 
to  be  concerned,  haa  steadily  been  u|>on  one  and 
the  same  principle.  I  have  never  had  occasion 
to  support  a  friend,  or  an  acquaintance,  to  pro- 
mote an  election,  or  to  vote,  or  to  do  any  thing 
for  my  particular  connections ;  they  have  al- 
ways been  absolute  strangers  to  me,  and  men 
taken  up  upon  the  fooling  of  oppression. 
Friends !— Yes,  if  friendbliip  received  from 
me  oonid  make  them  mv  friends.  But  friends ! 
No,  if  any  friendship  received  from  them 
was  necessary  to  make  tuem  so.  My  motive 
has  been  constantly  the  same:  I  knuw  no 
American. 

Gentlemen,  1  have  been  more  concerned  in 
my  room  than  I  have  with  the  commerce  of 
men  in  the  world ;  aud  1  read  there,  when  1 
was  very  young,  that  when  Solon  waa  asked 
which  was  the  best  government,  he  answered — 
'*  where  those  who  are  not  personally  injured, 
resent  and  pursue  the  injury  or  viuleuce  done  to 
another,  aa  they  would  do  iMone  to  themselves." 
•r-Tbat,  he  said,  was  the  best  kind  of  govern- 
ment ;  and  he  made  a  law  im powering  men  to 
da  10.  Now,  gentlemen,  we  are  happier,  we 
a  better  gofcnuaent;  for  ouriawf 


enjoin  us  to  do  what  be  only  ioipowered  men 
to  do.  By  our  laws  the  whole  neighbourhood 
is  answerable  for  the  conduct  of  eacn :  our  laws 
make  it  each  man's  dutv  and  interest  to  watob 
over  the  conduct  of  alL  Tbia  principle  and 
motive  baa  been  represented  in  roe  as  malice. 
It  is  the  only  malice  they  will  ever  find  about 
me.  They  have  io  no  part  of  my  life  found 
a>e  in  any  court  of  justice,  u|M)n  any  pemonal 
contest  or  motive  whatever,  eitiier  for  uteneat, 
or  profit,  or  injury. 

I  have  kept  you  too  long  to  aav  a  tenth  jpari 
of  what  I  intencled  to  say,  and  1  believe  it  ia 
not  necesMary :  I  shall  theretbre  pass  over  many 
things  that  would  give  to  some  pleasure,  and 
to  some  pain.  But  as  thev  are  of  that  nature 
that  I  shall  give  myself  the  liberty  of  ndng. 
upon  other  occasions,  as  I  please  (doinr  oa 
wrong),  I  can  the  more  readily  forbear  Uiem 
here.  But,  gentlemeu,  in  this  matter  of  charge 
ing  the  king*s  troops  with  murder,  there  ia  a 
very  striking  circumstance ;  and  that  too,  I 
suppose,  the  Attorney-General  will  bava  for- 
gotten. It  is  well  kuowu  that,  amongst  other 
oppresaions  and  enormities  which  gave  me  pain, 
murders  (without  anv  contest  and  dispute)  com- 
mitted and  pardoned  gave  me  much.  1  caused 
the  soldiers  in  St.  George's- fields  to  be  prose- 
cuted— the  king's  troo|)8 — for  murder.  1  took 
them  up.  It  was  called  no  libel  by  the  thea 
Attorney -General ;  no  libel  against  the  govern- 
ment. They  were  tried  for  murder.  I  did  in- 
tend to  have  tuld  you  how  they  escaped ;  but 
it  matters  not.  They  were  tried ;  they  were 
charged  with  murder ;  and  that  not  only  in  a 
court  of  justice;  1  advertised  it,  I  signed  it 
with  my  name:  the  same  printer  (I  forgot  to 
ask  him  as  an  evidence :  indeed  I  bad  befora 
asked  him  for  a  news- paper  that  coutaiued  the 
advertisement,  but  he  could  not  send  me  one) 
he  could  have  proved  it ;  hut  it  ia  notoriously 
known,  I  charged  that  murder  u|iou  the  king  a 
troops  with  my  name.  It  waa  not  thought  a 
libel  then.  1 1  was  thought  a  very  (^reat  affront : 
for  those  troo|is  had  been  thanked,  in  tlie  kiug'a 
name,  for  their  alacrity  upon  the  occasiou.. 
What  then,  if  the  king's  name  had  been  abused 
to  thank  men  for  their  alacrity,  what  then  ? 
(I  did  nut  mention  that,  but  I  mentioned  the 
murder  committed.)  There  was  murder  com- 
mitte<l.  I  saw  it  with  my  eyes;  I  saw  many 
barbarities  committed.  I  might  have  been 
amongst  the  slain.  And  shall  not  I  mention 
what  I  saw  with  my  own  eyes  ?  Shall  1  have 
no  tongue  nor  understanding,  but  in  a  court  of 
justice?  I  certainly  will.  AVbat  followed  ?  Soon 
after  that  [in  1768],  Mr  Stanley,  a  consider- 
able  officer  in  the  state,  moved  iu  the  House  of 
Commons  for  an  act  of  parliament  to  take  away 
from  the  subject  the  right  of  appeal  in  the  caae 
of  murder;  because  1  had  caused  ap|»eaU  to  be 
brought;  that  is,  I  ashisted  the  parties  who 
brought  tlieiii.  This  motion  was  auiiported  bj 
Mr.  Selwyn.  Mr.  Dvson,  a  lord  of  the  Trea« 
sury,  declared  himself  to  be  entirely  of  their 
opinion  ;-^'  because  the  right  of  appeal  for 
murder  waa,   ha  uidy  a  ebackle  upon  tka 
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kind's  merey :  but  he  begged  a  delay  till  the 
next  winter,  when  he  promiied  it  should  ha?e 
his  assistance ;  that  so  the  motion  might  not 
appear  in  the  Journals  of  the  House  all  the 
summer,  to  alarm  and  terrifv  the  minds  of  the 

fieople  before  that  bill  could  be  passed  into  a 
aw,  for  which  at  present,  be  said,  there  was 
not  time.'* — ^To  avoid  its  alarming  the  people 
before  it  could  be  passed  into  a  law ! — Well,  it 
did  not  8k^>  there :  some  notice  was  taken  of 
this,  but  uot  much,  as  it  was  for  that  time 
dropped.    But  this  motion  was  rehired  some 
time  after  [in  1774].    Mr.  Rose  Fuller  (a  bet- 
ter man  to  come  forwards  upon  such  an  occa- 
sion) ga?e  notice  of  a  renewal  of  that  motion  in 
the  House  of  Commons:  he  was  supported  by 
Mr.  Attorney-General.    I  was  alarmed  at  that 
(and  I  will  pro? e  it ;  I  am  not  now  asserting 
what  1  will  not  prove).     I  instantly  published 
what  they  might  hare  called  a  libel,  if  it  had 
not  been  upon  such  tender  ground.     1  sent  it 
to  the  public  papers,  with  the  initials  of  my 
name :  I  inserted  in  it  such  matter  as  coufd 
not  fail  to  make  it  be  known  to  come  from  me. 
That  did  not  content  me.     I  requested  an  ho- 
nourable member  of  that  House,  who  is  now 
in  court,  Mr.  Alderman  Oliver,  to  present  my 
compliments  to  Mr.  Rose  Fuller  and  the  At- 
torney-General, and  to  inform  them  that,  upon 
that  ground,  I  was  ready  to  go  even  to  death ; 
that  I  would  stick  at  nothing ;  that,  on  such 
an  occasion,  I  feared  no  proeecotion  for  libel. 
I  intreated  them  to  tell  me  when  they  would 
bring  the  motion  on,  that  I  might  be  present  to 
bear  what  passed,  which  I  wouM  faithfiilly 
report  and  freely  comment  upon.    The  Attor- 
ney-General, in  his  sup|K>rt  of  that  motion,  had 
reviled  the  right  of  appeal  in  the  subject  for 
murder,  as  a  Gothic  custom.    Gothic  was  the 
invidious  charge  he  brought  against  it:  it  was 
a  Gothic  custom!  Why,  gentlemen^  so  are  all 
the  rights,  and  liberties,   ami   valuable  laws 
which  we  have;  they  are  all  Gothic.    But 
this  was  to  be  plucked  out  from  amongst  the 
rest ;  and  because  it  is  Gothic  that  men  should 
be  punished  for  murder,  because  it  is  a  shackle 
vpon  the  king's  mercy,  murderers  are  not  to 
be  punished.    Gentlemen,  this  attempt  has  a 
near  affinity  with  this  prosecution  of  me,  for  a 
libel  against  the  government,  for  charging  the 
king's  troops  with  murder.    Gentlemen,  1  beg 
yotir  attention  to  this  matter:  for,  you  see, 
they  have  got  farther  now   in  their  system 
and  their  doctrines ;  and  the  mere  charging  of 
the  king*s  troops  witfi  murder  is  to  be  consi- 
dered as  a  seditious  libel  against  the  king  and 
the  euvernment !  But  what  thought  the  House 
ef  Lords  at  the  time  of  the  R^olution  upon 
this  Gothic  custom  ? — King  James  the  second 
had  cut  off  and  murdered  many  of  the  peers, 
under  a  sham  trial  of  a  commission  of  peers 
whom  he  picked  out.    At  the  Revolution  they 
took  care  to  secure  themselves  from  such  triais 
In  future;  and  therefore,  on  the  14th  of  Janu- 
ary 1689,  they  entered  this  among  their  stand- 
ing o^tfters :  «*  Whereas  this  day  was  appointed 
Sot  taking  into  coonderatioii  tbt  report  made 
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the  8lh  day  of  this  instant  January,  from  the 
loinls'  committees  of  privileges  coneoming  tba 
trials  of  peers:  after  due  consideration  had 
thereof,  it  is  resolved  by  the  Lords  spiritual 
and  temporal  in  parliament  assembled,  that  it 
is  the  aodent  risht  of  the  peers  of  England  to 
be  tried  only  in  full  parliament  for  any  capitid 
offences.  And  it  is  ordered  that  this  resolution 
be  added  to  the  roll  of  standing  orders  of  this 
House." — ^This  was  to  secure  themselves.  But 
when  they  had  done  this,  some  noble  spiriti 
amongst  them  being  alarmed  and  apprehen* 
sive,  lest,  under  this  pretence,  in  future  timet 
the  subject  might  be  deprived  of  his  right  to 
prosecute  those  who  had  committed  murder, 
they  (three  days  afterwards)  on  the  I7th  of 
January,  entered  the  following  decUratKMi: 
**  It  is  declared  by  the  Lords  spiritual  and 
temporal  in  parliament  assembled,  that  Um 
order  made  the  14tb  day  of  this  instant  Janu^ 
ary,  concerning  the  tnals  of  peers  in  parlia- 
ment, shall  not  be  understood  or  construed  to 
extend  to  any  appeal  of  murder  or  other  felony 
to  be  brought  against  any  peer  or  geers :  and 
it  is  ordered  that  this  declaration  be  entered  on 
the  roll  of  standing  orders  of  this  House."'^ 
The  peers  at  the  Revolution  (all  Gothic  as  it 
was)  took  this  right  of  the  subject,  and  hugged 
it  to  their  bosoms ;  and  this  too  in  their  own  ■ 
case  against  themselves.  They  would  not 
themMlves  be  exempted  from  a  possibility  of 
being  prosecuted  to  judgment,  that  justion 
might  oe  done  for  the  lives  of  the  lung's  sub- 
jects, even  if  slain  by  themselves.  However^ 
gentlemen,  this  Gothic  right  of  appeal  is  not 
as  yet  taken  irom  us :  and  I  do  firmly  believe^ 
that  by  the  resolution  which  I  shewed,  and  by 
the  message  which  I  sent,  and  by  the  libal 
which  1  published  (if  such  things  m  libels^,  I 
do  believe  1  have  the  merit  of  putting  off  (at 
least  for  that  time)  so  infamous  an  attempt. 
Infamous  four-fold,  if  yen  consider  the  docUnne 
now  brought  forwards.— The  king's  troops 
shall  not  even  be  charged  with  murder!  Ob- 
serve then  what  follows :  the  king  perhaps  will 
not  pursue ;  the  subject  shall  k>se  bis  right  of 
appeal ;  and  you  shall  not  even  dare  to  say. 
that  the  king's  troops  have  committed  murder. 

I  have  already  taken  up  much  of  your  time ; 
but  I  hope  that  the  importance  of  the  doctrine 
brought  forward  in  this  case,  as  it  is  tlie  first 
(there  is  no  preoedtet  of  such  a  one)— 1  bopo 
that  will  be  my  justification. 

Gentlemen,  I   will  now  come  to  the  ad- 
vertisement itself.   The  Attorney-  General  says 
it  is  a  scandalous  publication;  and  he  has  re-, 
posted  all  those  terms  which  1  have  before 
mentioned  to  you.  ^ 

Now,  gentlemen,  pray  eonsider  with  your-, 
selves,  to  what  purpose  has  be  dune  thisf. 
Look  at  the  information  (you  have  a  right  to 
carry  it  out  of  court  with  you) ;  see  if  you  can 
find  any  such  charge  in  the  information ;  seo 
if  you  can  find  any  thing  tantamount  to  ribal* 
dry,  or  scurrility,  or  Billiusgate,  or  baklerdasb* 
These  make  no  part  of  tlie  inforoMtion^at  all« 
He  hu  done  it  merely  to  miilead  and 
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Btti  be  compluiis  of  teuidaloiii  pvUioitwDS ! 
Who  bM  most  caoM  to  oonplaio  ofeeaiidaloiit 
poUicatioQi  (teking  the  netiQii  m  difided  la 
Ofrinioohetweeo  the  Tory  and  the  Whir  doo- 
lriiiM>?  who  has  mott  reatoB  to  oompMin  of 
•aiiidalous  pobliemtioM  ?  Read  Dr.  Sbebbcare 
and  the  archbishop  of  York  !*  a  peaaioner  of 
the  crown,  and  an  archbiahofi  joft  created  to 
by  the  crown  1  See  how  they  bate  treated  the 
IVnbyterians!  And  yet,  I  preftaooe,  they  are 
ae  reapecuble  a  part  of  the  king'a  sobjects  aa 
the  king'«  aoMiera !  I  think  that  to  alienate 
the  minils  of  the  Presbyteriana,  or  of  othera 
froai  them,  if  doing  no  great  senrice  to  this 
country!  Why  not  proeecute  for  that?   No; 
pensions  and  mitres  shall  reward  them !  Bnt, 
Bot  to  talk  of  these  general  matters,  the  At- 
tonH*y-Genera],  in  a  prosecution  of  me  for  a 
particular  advertisement,  thinks  it  his  place  to 
talk  of  sMndshMM  publications.    Pray«  take 
the  two  indifiduals,  the  Attorney- General  and 
■lyself ;  which  of  us  two  has  most  cause  to 
coaiiplain  of  scandabms  publications  ?  Judge 
lairiy  between  na.     He  is  a  gentleman  in  great 
•fioe ;  a  gentleman  necessarily  exposed  to  tbe 
difference  of  opinions  about  hia  conduct:  my- 
atlf  an  obscure  man,  who  never  did  enjoy  any 
office  of  trust  or  of  consequence ;  who  never 
was  a  candidate  either  for  honour  or  for  profit ; 
who  have  no  claim  to  the  notice  of  the  public. 
Compare  this  with  tlie  situation  of  tliat  gentle- 
■Mn ;  then  oi>mpar«*  the  ribaldry  and  tbe  scan- 
dal that  has  been  piibli«hed  about  us  both ;  and 
judge  Hhich  out^ht  most  to  have  talked  of 
aeandal  in  this  prosecution !  Gentlemen,  I  have 
had  the  honour  to  be  burnt  in  effigy,  and  1  saw 
nyaelf  committed  to  the  flames.     1  have  been 
iang  about  the  straeu  in  balUds,  and  I  saw  a 
little  pert  paraon  cocked  up  upon  a  stick  in  the 
singer's  bands.    The  news- papers  for  some 
jr^ars  were  even  sick  of  my  name.    Even  my 
cfotbea  afforded  an  entertainment  for  the  wit  of 
the  theatre.    As  for  caricatures,  I  have  my«elf 
bought  enough  of  thf  m  to  furnish  a  room  :— 
n^  rooma  are  but  small,  aa  you  may  easily 
suppose.    My  life  has  hc«n  written,  with  mjr 
iMune  at  length,  and  the  atheist  and  nDaearoni 
paraon  printed  at  the  bottom  of  a  print  in  tbe 
matiapiece.    Atheist!  snd  with  my  name  at 
langtb !  Scandaloas  pubhoationa,  to  be  snra, 
abould  be  urged  by  that  geotbuaaa  agauMt 
bm!  Oentleasca,  1  have  never  eomplaiiied  of 
those  imputations.    I  protest  (exerat  with  very 
i^iMrant,  veiy  poor  creaturea,  and  it  does  not 

those 


mgaWy  what  they  thmk) 
imputations  ever  hurt  ny  cbaiacter}  and  if 
tkay  have,  I  will  take  the  chance  of  time  to 
refute  them.  There  wss  indeed  one  ioipata- 
tioa  that  I  believe  dki  get  asme  ground ;  and 
r  thank  the  Attoniey-OeaersI  for  now  rslieviog 
me  Inmi  it:  it  waa  tbe  worst  of  all  tbe  other— 
•  corrupt  pcnsioiicr  ef  tbe  crawB.  That  waa 
m  knpiitalioii  which  f  believcdid  alkk  by  ma; 
but  there  is  no  weod^  at  that  at  all.  J  did  aot 
-Ibrtkatao  much  aa  accuse  thcpuUica- 
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tiopf  und  Iba  writers :  it  is  the  piactiet  of  the 
timo^  and  tbe  corruption  of  the  minister,  that 
libelled  bm!  JSverj  maa  may,  wilheat  being 
abstirdt  aospect  hs  nieigbbour  of  cormptkw, 
witboot  any  apedfic  charge  bimi^t  agalnat 
him.    Good  God !  in  a  nation  oflepers  like 
thb,  who  can  expect  to  be  thongnt  deaa! 
However,  I  agree  with  the  Attoroey-General 
in  all  that  Jie  has  said  generally  against  scan- 
dakNia  ptiblicatkins :  they  ought  to  l^e,  and  the 
laws  (without  straining  them)  are  now  anffi^ 
cient  to  cause  them  to  be  sappreased.    But. 
gentlemen,  I  shall  never  be  found  in  the  list  of 
those  dealerB  in  scandal*    Well,  but  in  the  ad- 
vertisement he  tells  you,  thwe  la  scurriliur. 
Billingsgate,  ribaldry,  and  baklerdaah.    The 
gentlemen  of  the  law  love  to  go  by  precedents. 
The  Attorney-General  found  a  precedent  for 
it;  and tbermre (without conaidering whether 
it  would  apply  or  not  in  this  case)  he  made  use 
of  it  to  dte  out  tbe  time.    Mr.  Noy,  the  Attor- 
ney-General in  the  Sur-Chamber,  prosecuted 
a  man  for  speaking  disreKpectfully  of  atagc 
plavs;  and  he  said,  that**  it  nwy  be  fit  enough 
and  lawful  to  write  against  plays,  bv  men  that 
have  a  mission :  and  they  must  do  their  errand 
in  mannerly  terms,  and  in  the  same  terms  aa 
other  men  expect  to  bear  with  iheni.     Mr. 
Prynne  had  no  mission  to  meddle  with  these 
things,  to  see  whetlier  men  should  not  return 
to  gentilism.    The  terms  whkh  he  useth  are 
such  as  he  finds  among  the  oyster-women  at 
Billingsgate,  or  St  tbe  oomnaon  conduit"*  Mr. 
Ptynne  had  no  mission,  it  seema,  to  prevent 
men  from  turning  heathens ;  and  theretbre  he 
ought  not  to  endeavour  to  prevent  them  from 
turning  heathens!  But  however,  geotlemeo,  if 
I  have  iised  Billingygate,  and  those  bad  terms 
njth  which  he  charges  me,  I  shall  not  be  angry 
wiih  the  Attomey-Gener^ii,   but  very  muca 
obliifed  to  him,  if  he  will  help  me  to  correct 
my  language.    I  am  sorry,  •  however,  to  find 
that  he  does  aot  intend  I  siiall  have  much  be- 
nefit by  tbe  example  of  his  own.     He  hsa 
charged  the  advertisement  with   impudence 
too :  aod  it  seems,  aeotlen»en,  by  what  I  heard 
from  him  in  tbe  other  trials,  and  in  this,  to  be 
a  very  lucky  impudence  for  me :  for  he  did 
say,  tbat  •'  wicked  is  a  term  too  high  for  thia 
advertisement.'*'    Thene  are  the  very  words; 
1  V>ok  them  down:  '*  wicked  is  a  term  too 
high  for  this  advertisement."     Upon  what, 
then,  doea  he  expect  to  gain  a  verdict  ?    He 
said,  too,  that  »'  its  impudence  disarmed  its 
wickedness."    I  believe  that  is  a  new  figure^ 
not  to  be  found  in  poetrv  or  painting !  Impu- 
deuce  disarming  wickedness!    ^hy,  gentle- 
men, thst  waa.m  plain  words  tdliog  the  jury 
(if  they  had  at  all  adverted  to  what  he  s^ij) 
that  they  had  nothing  to  do  with  that  adver- 
tiaemeat :  for  if  it  is  not  high  enough  to  be 
wicked,  it  is  too  low  for  the  verdict  of  a  jury. 
You  have  nothing  to  do  but  with  legal  wicked* 
nem :  a  omu  cannot  be  prosecuted  lor  scurrilitv 
and  impudence.    But  where,  iik  which  wor£ 
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of  that  adTertisemetit,  is  this  scarrility  and 
BiUiofifsgate  f  In  which  sentence  is  the  un- 
meaning ribaldry  and  balderdash  ?  Balderdash, 
I  befiere,  is  a  term  taken  from  the  drunkard's 
table.  Balderdash  (if  it  means  any  thin^) 
means  a  rude  mixture,  a  confused  discourse.* 
Does  he  prosecute  a  rude  mixture  and  a  con- 
funed  discourse?  If  its  aim  and  its  object  are 
difficult  to  be  found  out,  is  that  an  Object  of 
prosecution?  In  that  case,  it  mip^ht  as  well 
nafe  been  written  in  Hebrew.  But,  gentle- 
men, all  this  was  merely  to  inflame  and  mislead 
you ;  and  therefore  I  shall  not  dwell  upon  it 
But,  (gentlemen,  whilst  he  has  been  misspend- 
ingp  the  lime  of  the  Court  in  that  which  mskes 
no  part  of  the  information,  he  has  not  said  one 
sinf^ic  word  about  that  which  does  make  a  part 
ofthe  information  ;  I  mean  its  falshood.  rals- 
liood  is  a  part  of  the  charge,  and  it  is  a  criminal 
and  an  odious  part  of  the  charge ;  and  if  you 
do  not  find  it  in  the  advertisement,  you  cannot 
{;ive  a  complete  verdict.  Falshood  is  a  part  of 
the  monster  which  he  has  exhibited:  and  if 
one  limb  of  it  is  wantinflf,  you  cannot  i^ive  him 
a  verdict.  Gentlemen,  I  snail  |Hrove  the  asser- 
tions of  the  advertisement  to  be  true  by  my 
«?vidence ;  and  1  will  not  now  delay  you  with 
them.  And,  gfentlemen,  I  shall  prove  to  you 
a  thing  which  may  now  perhaps  be  a  little  use- 
ful to  my  character  (if  it  suffers  under  that 
stigma  of  Billingsgate  and  balderdash,  and  in- 
cendiary intentions,  with  which  I  am  charged) ; 
for  I  shall  not  only  prove  that  the  motidn  was 
made,  the  money  collected,  and  paid,  hut  I 
shall  prove  to  you,  that  the!  advertisement  of 
the  first  sum  did  produce  the  second.  The 
Attorney-General  says,  it  Vrns  only  a  fetch  tn 
fly  in  the  face  of  the  law.  It  was  a  fetch.  It 
fetched  50/.  more :  and  I  will  prove  to  you 
that  it  did  so.  I  will  tell  you  the  person  who 
sent  it,  and  the  person  who  conveyed  it  to  me ; 
because  the  purpose  for  which  the  money  was 
g^veu,  the  gentleman  who  subscribed  it,  and 
the  gentleman  who  conveyed  it,  are  all  worthy 
of  each  other.  The  money  came  from  sir  Ste- 
phen Theodore  Janssen,  who  is  now  out  of  the 
reach  of  envy ;  it  was  conveyed  to  me  by  Mr. 
Alderman  Oliver,  who,  though  living,  is  equally 
out  of  the  reach  of  censure  ;  and  it  was  paid 
for  the  purpose  for  which  it  is  declared.  And, 
(fenilemen,  I  am  the  rather  inclined  to  prove 
these  circumstances  to  you,  because  his  lord- 
ship in  his  charge  to  the  jury  on  one  of  the 
late  trials,  finding  that  no  evidence  had  been 
brought  of  the  truth  of  the  assertions  in  the 
advertisement,  was  pleased  to  forget  a  doctrine 
I  have  sometimes  heard  about  truth,  snd  threw 
in,  as  a  make- weight  into  the  scale,  an  insinua- 
tion of  the  |iosstble  falshood  of  the  advertise- 
ment. His  lordship  said,  he  **  did  not  believe 
such  a  proposal  had  ever  been  made,  or  socb 
money  contributed,  or  paid,  or  eveo  such  a  so- 
ciety as  was  named  existed.    He  hoped  there 

*  Johnson's  definition  is  *^  any  thine  jumbled 
together  without  judgment'i  rode  miztiire;  a 
confused  discounct" 
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were  no  penons  capable  of  such  an  act:  ho 
uopeil,  and  therefore  he  believed  !*'  Itisatolet^ 
able  insinuation  to  a  jnry !  He  hopes  there  are 
no  men  capable  of  such  an  act  1  What  dismal  act 
must  this  be  r  It  must  sorely  be  some  act  that 
excludes  a  man  ever  after,  from  being  admitted 
to  sit  oheek  by  cheek,  and  tough  and  joke  to- 
gether with  his  lordship.  It  must  surely  be  an 
act  of  that  kind  that  a  man  must  be  held  in  ab- 
horrence lor  it.  No  honest  man  could  keep  one 
compsny  after  it.  "  He  hoped  there  were  no 
men  capable  of  such  an  act,  and  therefore  he 
believe<i  it.*'  After  this  the  Attomey-Gentral, 
from  liis  lordship,  took  the  same  cue:  and 
therefore,  in  a  succeedinjp  trial,  he  too  inn- 
nuated,  that  the  subscripuon  was  a  mere  pre<- 
tence  (a  fetch  he  called  it)  to  colour  the  adlver- 
tisement.  I  own  when  his  lordship  hoped,  and 
therefore  believed,  1  was  in  some  pain  for  my 
own  existence :  and  though  1  stoou  clow  at  hw 
elbow,  1  did  not  know  but  be  might  beliere 
next,  that  there  was  no  such  person  as  myself 
existing  in  the  world.  And  yet  I  have  beard  hit 
lordsbip  say,  on  other  trials  (and  if  I  misrepre- 
sent him,  be  will  do  justice  to  himself),  1  hare 
heard  him  say— <«  What !  shall  not  a  judge 
and  a  jury  know  and  believe  what  every  one 
else  knows  and  believes?*' — (and  it  was  upon  a 
trial  for  a  libel)—**  Shall  they  alone  be  tup* 
posed  ienorant  of  those  known  and  notoriona 
facts  which  no  one  else  in  the  court  doubts?" 
As  I- do  not  therefore  know  which  of  those  tire 
doctrines  his  lordship  may  adopt  on  this  occa- 
sion, and  cannot  tell  uhst  he  may  believe  (lie- 
canse  I  do  not  know  njion  all  subjects  what  h^ 
may  hope),  I  shall  therefore  prove  the  truth  of 
my  advertisement.  And  when  I  have  done 
that,  perha|)s,  gentlemen,  you  will  he  told  (as  I 
have  heard  it  said)  that  *  false'  in  the  informa- 
tion stanils  for  nothing,  and  is  not  a  part  of  the 
charge !  though  observe,  if  I  omit  proving  the 
truth,  they  will  not  fail  to  aggravate  the  charge^ 
by  insinuating  the  falshood. 

Now  then,  gentlemen,  I  come  to  the  very 
great  offence  of  all ;  to  that  which  does  indeed 
make  a  part  of  the  information,  but  baa  made 
no  part  (except  in  assertion)  of  the  Attorney- 
General's  harangue:  I  mean,  charging  Hfi'e 
king's  troops  with  murder.  I  am  told,  that  it 
is  not  for  any  of  those  assertions  about  subscript 
tion,  and  payment,  and  collection,  that  1  ana 
prosecuted  ;  but  it  is  for  charging  the  ki^'a 
troops  with  murder.  There  the  Attorney- CTe- 
neral  said,  be  «  put  his  finger."— I  have  not 
charged  the  king's  troops  with  murder :  there 
is  not  any  such  assertion  in  the  advertisement. 
There  can  be  no  charge,  no  truth'  or  faMhood, 
but  in  an  assertion.  Gentlemen,  1  have  ne 
more  asserted,  that  there  were  any  persona 
murdered,  than  I  have  asserted  that  they  have 
left  behind  them  widows,  orphans,  or  aged 
parents.  Perhaps  no  persons  were  murdered, 
perhaps  no  persons  were  even  killed  at  Lex- 
mgton  and  Concord  on  the  19th  of  April  1775. 
Perhaps,  if  there  were  any  killed,  they  were 
such  as  have  lefl  behind  them  neither  widow^ 
orpham^  ttor  qpd  paitoti.  TheadrcrtvcBNm 
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doeR  not  asftert  any  oi'  Uia»e  ihiiij^f.  There  is  i  that  *•  I  have  ihar{VMl  the  penoofl  employed 
IDcleeil  a  deH'riiili'on  in  the  aiiierliaement  of  !  by  (Ttiverniiicnt  with  beini;  ^uilly  of  inunler ; 
cortaiii  pcrion«  lor  \»hose  use  the  otileciinn  was  |  and  c(iii«M|ut*nily  ihnte  who  cni|>lojfed  them  are 
made:  it'  there  are  no  auch  iiersimt,  Ihf:  in-  :  invnlvifd  iu  the  Mine  i;uilt."  Thit  n  tbe  Ghan^o 
tended  charily  will  not  lake  place.  I  indeed  !  apiiHit  "te.  Hut  how  doea  he  draw  the  coo- 
suppose  I  he  charge  to  be  true:  niherii  had  cequenve?  K  that  lo  be  found  in  ihe  adTerliie- 
charired  the  kini;*8  troops  with  ibis  nnurder     mei.l  ?  Does  every  luun  ihat  says  a  soldier  has 


nine  days  and  more  before  my  adreriisement. 
1  have  Hhewn  you  where;  in  ihe  same  news- 

Kaper  of  May  the  30lh  and  SIM,  1775,  Niane<l 
y  the  affent  of  ihe  province.  1  siip|HMeil  that 
cbar^re  true  ;  but  1  did  not  make  it.  1  took  ii 
as  I  found  it.  The  rharj^e  was  in  nil  the  news- 
pa|iera  of  May  30lh  ami  3l^t,  177:i.  U  iiy 
not  prosecute  those  that  brout^ht  the  chari;e  ? 
The  charge  was  authenticated  in  the  most 
Ibrmal  manner:  ori||^ual  affidavits,  tiikiu  on 
the  spot,  were  lodged  with  the  lord-mayor  ol 
London.  The  charge  was  not  anonymous;  it 
was  signed  by  the  agent  of  the  proiincc  where 
the  murdera  were  committed ;  it  was  signed 
by  Mr.  Arthur  Lee.  He  publicly  avoMed  it 
crery  where.  He  sat  daily  in  this  court,  with 
the  chief  justice  and  the  Attoroey-Ueneral, 
pubhcly  as  an  uilvocate :  he  was  retsined  on 
one  of  the  trials  :  he  stood  up  to  avow  it:  his 
lonUhip  knew  what  he  was  going  to  say,  and 
would  not  |)ermit  him  to  sprak :  it  was  in  the 
first  trial  at  Westminster.  Yon  sec  then  (nay, 
you  know  it  from  a  thousand  publications)  that 
this  was  not  a  wanton  suggestion  of  my  own  ; 
nor  y«:t  lightly  taken  up  U|»on  a  slight  run:our: 
but  it  was  8i»  given  lo  the  public,  that  no  man 
(»>ulil  reasonably  doubt  of  it.  The  Gazette, 
publishe<l  by  authority,  desired  every  man  to 
suspend  his  belief;  in  dtclared  answer  to  which 
these  affidavits  came.  It  h:is  never  since  been 
contradicted,  even  by  that  «ery  authority  that 
desired  us  to  8US|>eud  our  belief.  Hut,  (gentle- 
men, though  J  did  not  make  the  charge  in  this 
advertisement,  to  save  trouble  1  am  willing  to 
have  it  understood,  that  I  did  make  the  charge  in 
the  advertisement :  I  do  again  make  it  now.  I 
did  not  word  that  part  of  my  udvcrlisemcnt  in 
tlie  descriptive  manner  in  uhich  it  stands, 
through  caution,  and  as  a  subterfuge  to  insi- 
nuate a  charge  which  I  was  afraid  to  make : 
M  fur  from  it,  that  I  do  tell  \ou  again  I  allow 
the  chargo.  1  believe,  gentlemen,  these  mur- 
ders will  never  be  forgotten  as  long  as  the  his- 
tory of  this  country  shall  remain :  tor  the  mur- 
ders of  that  day,  the  19ih  of  April,  have  l)een 
IKoductive  of  all  that  slaughter  which  has  hap- 
pened since,  and  of  all  that  which  is  still  to 
onme.  Supiiose  then,  trentlemen,  if  you  please, 
that  1  bud  charged  the  kind's  tn)0|iK  with 
murder.  U'ell !  what  then?  I  low  follows  the 
libel  against  the  king  and  the  ifovernroent? 
for  you  must  take  notice  that  the  accusation  in 
the  infonnation  is  not  that  I  have  charged  the 
kiog*a  troops  with  murder.  That  would  not 
have  supported  an  information :  an  information 
could  not  be  supported  upon  that  cliarge.  The 
•barge  against  me  is,  that  I  have  charged  the 
kioff  and  the  gorernmeot  with  rourder.  And 
***day  the  gentleman  hu  spoken  .a  little  more 
ly  Iban  he  did  belbrc   To-day  be  lays. 


committed  muider,  involve  the  king  and  the 
government  in  the  coniinissioo  of  that  murder  i 
(jenilemen,  I  have  not,  in  my  sdverlisement, 
even  chargetl  the  ministers.  But  if  I  bad,  1 
hiipe  the  ministers  or  the  troops  are  no  part  of 
that  goveniment  which  ynu  acknowledge:  at 
least  I  am  sure  the  troops  do  not  make  a  part 
of  that  government  under  which  I  was  born  ; 
tl»ey  do  not  make  a  part  of  that  government  to 
which  I  have  repeatedly  sworn,  and  always 
held  the  most  foitlil'ul  and  firm  allegiance:  and 
1  will  say  more,  thry  do  not  make  a  part  of 
that  govrrnment  under  which  I  will  sver 
silently  live.  Indeed,  gentlemen,  Mr.  Attor* 
ney- General  seems  to  think  the  tn>opssome* 
thing  more  sacreil  even  than  the  gtrvernmeni : 
for  lie  saiil,  in  aggravation  of  the  charge,  that 
it  was  *' not  only  a  libel  against  government* 
but  even  against  the  soldiers  in  our  service." 
If  he  should  happen  to  forget  this  also,  Ibo 
counsel  who  answered  him  at  the  time,  and 
ttiok  notice  of  it,  I  hope  will  remember  it — 
'*  Not  only  a  libel  against  the  government,  but 
even  against  the  soldiers  in  our  service:"  so 
that  the  troops  are  something  more  than  the 
government !  1  believe  they  are  intended  to  be 
made  so ;  for  ours  is  a  government  of  laws,  not 
a  government  at  will,  either  by  lroo|is,  com- 
manders in  chief,  ministers,  or  king.  Consider, 
gentlemen,  thst  the  king's  troops  are  only  to* 
leratoil  in  this  country  tor  the  pur|>ose  of  to* 
reign  defence.  I'hcy  have  been  but  of  late 
years  tolerateil  in  time  of  peace.  They  have 
only  an  annual  existence ;  which  existence  ex- 
pires yearly,  unless  regenerated  by  a  yearly 
vote.  Now,  gentlemen,  consider!  Hanove- 
rians, Hessians,  Brunswiekers,  Wableckers, 
the  very  Indian  savages  (for  of  these  are  the 
kiug*s  tVooiis  now  coinpoMtl)  all  these,  by  Mr. 
Attiirney 's  doctrine,  make  a  |mrt  of  the  blessed 
government  of  this  conulry !  and  to  charge 
any  of  those  kiog*s  troojis  with  murder  is  to 
he  irtkilty  of  a  setlitious  libel  against  the  kin^ 
and  against  the  government !  (leutlemen,  re- 
flect. Have  not  the  kioK^s  troops  often  been 
charged  with  murder.^  Doea there  pass  a  year 
when  some  of  them  are  not  convicted  for 
murder  ?  and,  in  the  last  good  okl  king*s  reign, 
were  they  uot  executeil  too  for  murder,  whca 
they  were  convicted.'  It  is  too  notorioua.— A 
libel  to  charge  the  king^s  troops  with  mnrder ! 
I  liclieve  nobody  ever  dreamt  that  it  was  a  libel 
against  the  gtivernment,  or  even  against  the 
ministry,  to  say  that  some  of  the  king's  troops 
have  committed  murder.  If  such  a  charge  is 
false  and  malicious  (and  a  false  and  maficioiia 
charge  may  be  made  against  the  troops,  as 
well  as  against  any  other  person)  it  may  be  a 
libel  against  tbem^  just  as  it  woukl  be  against 
any  other  of  the  kiog*a  tatgeGlis  and  they 
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mustKek  tbo  niiM  remedv.    They  are  not 
nearer,  nor,  I  hope,  dearer  than  we  are ;  than 
any  other  of  the  king's  anbiecfs.    Hovr  \wg 
hafe  the  troopt  been  iheae  prifileflfed  charac- 
ter! ?  What  is  there  pecuKar  in  their  character, 
that  to  charge  them  with  a  murder  shall  be  a 
Hliel  againat  the  king  and  the  gofernment? 
Suppose  1  had  said  (as  1  believe  I  might  truly), 
and  as  1  know  it  has  often  been  said,  that  many 
murders  have  been  committed  bv  the  king's 
patents,  doca  any  man  think  that  the  Attorney- 
General  would  have  prosecuted  that  aa  a  secfi- 
tious  libel  aganat  the  king  and  the  govern- 
ment ?  .And  yet  the  king's  patents  are  just  such 
aa  be  pleases  to  make  them :  th^y  are  of  his 
own  begettiofp,  and  much  more  as  he  pleases 
to  make  them  than  even  his  children.    But 
the  troopa?  what  are  they?   what  are  they, 
whose  origin  we  know?  what  are  those  who 
are  of  our  own  country? — Many  of  them,  fe- 
lons taken  from  gaols,  and  rescued  from  the 
gallows.    Of  these  are  the  king's  troops  com- 
posed. And  is  it  wonderful  to  charge  the  king's 
troops  with;»ttrder?  But  it  is  too  ridiculons. 
1  am  sure  the  Attorney- General  does  not,  he 
win  not,  pr«tend  to  say,  that  every  parlicniar 
charge  ajgainst  some  soldier  or  soldiers  for 
murder  is  a  aeditiona  libel  against  the  king  and 
the  government!  He  will  not  say  so !  Suppose, 
gentlemen,  aome  of  the  king's  peace-officers 
had  been  charged  with  mnriwr.     It  has  often 
happened.    Constables  and  peace-officers  may 
exercise  thf ir  authority  in  an  illegal  manner : 
they  may  kill  men  instead  of  arresting  them. 
They  have  done  it ;  they  have  been  soroMimes 
tried  for  it.    Are  not  they  as  much  the  king's 
officers  as  the  troops  ?  Something  more  so,  I 
suppose ;  for  they  are  the  officers  of  the  real 
government  of  the  country ;  the  officers  ofthe 
uws.    And  yet  was  ever  any  man  prosecuted, 
or  would  any  man  now  be  prosecuted,  if  he 
charged  a  pack  of  constables  with  having  com- 
mitl^  murder  ?  Would  that  be  a  libel  against 
the  king  and  the  government  ?  It  could  not  be. 
Gentlemen,  suppose  some  of  the  soldiers  as 
brutal  as  Kjrk'a  lambs  (soldiers,  for  their  cruel- 
ty, known  by  that  name)  should  renew  sgsin 
the  horrid  barbaritiea  which  they  committal  in 
the  West;  would  it  then  be  a  seditious  libel 
to  say  that  they  had  committed  murder?  I  do 
not  say,  nor  know,  that  the  king  has  at  present 
among  his  troops  any  lambs  of  Kirk's  breed ; 
but  1  am  sure  he  had*in  1768 ;  because  I  then 
saw  them  not  only  commit  murders,  but  other 
barbarities  which  not  a  savage  hanlly  would 
ooinmit.    I  saw  one  of  the  king's  troops  run 
bis  fixed  bavonet  under  the  shoulder-blade  of  a 
poor  man,  because  he  couki  not  get  under  a 
rail  time  enough  out  of  hia  way :  I  saw  a  wo- 
man with  child  wounded :  a  ginger- bread  wo- 
man murdered  aa  alio  aat  at  near  a  quarter  of  a 
mile  diatance.     Were  not  they  murdered? 
Were  not  those  murders  committed   by  the 
king's  troops  ?  b v  aa  numerous  a  body  of  the 
king's  troops  as  those  who  oommitted  the  mur- 


ders at  Lrxiogton?  Gentlemen,  there  was  a 
pfomi  pceaest;  I  den'l  ksow  thai  1  hafe  a 


right  to  mention  hia  name;  bnt  he  said  he  had 
served  aa  a  surgeon  nnder  Braddock  in  Ame* 
rica,  and  he  told  the  justices  of  the  peace*  that, 
even  in  that  country,  he  had  never  aeen  murder 
ao   wickedly,  so   wantonly  committed.    But 
l>erhaps  the  Altomey -General  doea  mean  atiil 
to  prosecute  me  for  calling'  them  murderers. 
Why  should  he  not  ?  It  is  but  nine  yeara  agot 
I  don't  know  but  that,  as  soon  aa  this  prose- 
cution is  o?er  (if  you  should  establish  this  doc- 
trine), he  may  follow  it  with  another  prosecu- 
tion for  that  libel  too.    The  some  printer  can 
prove  it ;  and  I  shall  not  deny  it.     But  th^ 
Attorney -General  will,  1  know,  from  necessity, 
be  obliged  to  say,  that  this  is  a  very  different 
case  from  charging  some  individual  soldiers 
with  murder.    The  king's  troops  here,  he  will 
say,  acted  in  that  capacity,  as  the  king's  troopa, 
in  a  body,  under  their  officers,  and  in  a  military' 
manner,  aa  part  of  the  king's  army.    Well,  it 
may  be  so ;  but,  however,  that  is  more  than  he 
has  profed  to  you.     If  you  believe  that,  you 
must  take  his  word  for  it,  or  you  must  have  it 
from  the  evidence  which  1  shall  produce.    But 
if  Mr.  Attorney  General  makes  -or  attemptato 
make  this  distinction  to  you,  gentlemen,  be- 
tween indiviilual  sohiiers  and  those  acting  as 
part  of  an  army,  1  must  then  iotreat  him  lo 
draw  the  line.     None  his  yet  been  drawn ;  bnt 
he  must  do  it  before  you  can  give  him  a  ver- 
dict.    If  he  will  give  up,  as  1  am  sure  he  will, 
that  to  charge  any  individual  soldier  with  a 
murder  is  not  a  seditious  libel  against  the  king 
and  his  government;  but  shall  insist,  that  to 
charge  a  botly  of  the  king's  soldiers,  scting 
nnder  their  officers,  is  a  libel  agaioet  the  king 
and  the  government ;  he  must  then  draw  aome 
line.    He  will  tell  you,  I  suppose,  whether  it 
is  a  regiment,  or  a  comfiany,  or  a  serjeant'a 
gnani,  or  a  corporal's  gusrd  ;  what  number, 
and  how  commanded  ia  it ;  thatdrawa  the  line; 
that  makea  it  an  offence  against  the  king  and 
the  government,  and  makes  it  a  aeditioua  libel 
to  charge  them  with  munler.    Look  after  him 
—see  if  he  drawa  you  that  line.    He  muat 
likewise,  gentlemen,  when  he  has  drawn  it, 
shew  you  his  law  for  it ;  and  then  he  muat 
prove  that  the  troops  I  have  charged  fall  within 
that  line :  and  if  he  doea  all  thia,  if  he  drawa 
that  line,  and  establishes  it  by  law,  and  proves 
that  the  troo|)S  I  have  charged  are  within  that 
line  which  he  establishes  by  law,  then  you  are 
bound  to  give  a  verdict  against  me.     And  if 
he  would  do  that,  1  would,  at  once  save  him  the 
trouble  of  a  trial.    If  he  tta  draw  that  line,  I 
will  not  keep  the  court  a  nM||tant, 

Gentlemen,  I  will  be  bolito  aay,  tliat  tha 
whole  army  together,  foretgnera  and  nativea,  *\ 
with  all  their  officers,  and  the  commander  in 
chief, — aye,  and  the  king  himself  at  their 
head,— ia  no  part  of  the  government  of  this 
country ;  nor  can  they  lawfully  put  any  man 
to  death.  I  aaid,  gentlemen,  some  time  ago, 
that  there  never  had  before  been  brought,  a 
proaecution  upon  auch  a  charge  as  this.  Now, 
It  ia  true,  that  a  part  Indeed  of  the  charga 
against  honait  John  Lilbnrne,  upon  one  of ' 
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pa 


Imli,  wit,  tlitt  be  hMl  uenMd  Iha  nldiery  of 
kanBfc  comnilted  niurdR ;  and  bn  worrilwerc 
fbMidMlhewonl' murder,*  which  baespivuni 
■t  kWh)  that  thiy  bad  comtnilMd  manhr 
hy  "  iheddipfc  the  blood  «r  war,  in  the  lime  of 
ywcn:"  ■nil  ha  bad  likewiM  called  their  jfe' 
naral,  by  name,  a  *  murderer.'*  But.  ((ciitle- 
■wn,  it  mni  be  remembered,  lb»t  Ibie  proee- 
oution  wa*  branght  when  the  army  were  in- 
deed, dt  facta,  the  KOTemment ;  wben  thcra  I  ei>ht]r  yearn  lince. 

waa  peiib'er  king  aor  parliament,  bnt  the  army  j  alWf  tbe  He* (Julian.     Now,  ff«Bt(«neii,  a 
pneroed  alone.     Tlien  indeed  il  waa  nalnral  I  were  Ibe  Oleoco  men?  "  Itiacertai*  aad  ao- 
CBOUfrh  to  call  the  iroiipa  Ibc  frurernroept,  and     knnwiedged  liy  all,  thai  they  had  bcea  id  lb* 
' ""'  ''aHdilioualibel  againat  tbegoTem-  I  rebdlkmi  under  Dandee.f  and  DDderBuchaB." 


■MBI  to  charge  tbem  irilh  murder.  Hiuce  that  j 
Itee,  the  Aitorney-Ceneral  will  And  no  meli  ^  '-  ae 
ynae«UlMHi.  HoweTrr,  gentlemfn,  cren  then  t  aaere  a 
•  London  Jury,  failhfol  to  iheir  duly,  in  apite  leation. 
of  Ibe  Jndgca  and  Ibe  Atloraey-Gei 


e  Ibe  Frocecding*  reapecting  ibe  M«a- 
I  Uleaco,  vol.  13,  p.  870,  of  tbb  Uo^ 


f  See  Ibe  Proceedinga' againil  bim,  vol.  13, 


,t_  ...  ".  "         1       ■■    L-  1    .L  T  s*™  "«  1  roceeuinga  againai  mm,  »oi.  la, 

Itaibdjite  „,,„».  l.„j„|^,h,ol.  ih.        ;         S«,.l.,,Tol  11,  Liber,  rrfnrrtl. 


ir  arte,  at  that  periloua 
in  Ihia  very  court,  aittiog  in  tl 
where  yon  uow  ait,  did  juMice  u  in 
,  and  rhey  acquilieJ   him, 


London  jury 

f  ery  pi 


Laing,  in  relating  the  ■  laal  aplendid  ex- 
|t1oita'  uf  Dundee,  baa  eloijuenlly  crleUated  lb« 
illuairioo*  part*  uf  hiachanoer:  hut  a  limited 
commendation  of  (he  hero  oauld  not  aatiafy 


unit  roe,  unleaa  you  chu»e  to  exchange  the  I  ''l*  «"''»''»  prfjoilicw   of  Ibe  wnier  uf  hia 

kwaof  the  land,  and  bare  military  elocution  I  '  Memuirfc      By  the  blmd  or  diahoueat  parlia- 

lake  place  in  thia  country.     A  atapding  •rroy.  '"^  "'  ''"'  ""B")'''".  *"«"  V'*<**  >•  dwmed 

in  the  time  of  peace,  is  a  monater  to  ibe  fri  Iw  the  ■mercy  and lenderue-'*  ibe unespecled 

eonaliluliop  of  thia  country:  il  haa  but  Tery  *  ■adundeaerved  clemency'  «l  Claverh«iiae,  aa 

lately  been anffered ;  ,nd  nbe  of  llie  great  ar-  \  miniMlerof'alllI.ep.iernalcare'orC  .area and 

Eunenu  that  baa  been  unred  by  ib.ne  who  J"""  f<»'  ">"  preabylenana  ol  Scotland.     Of 

BTefnimegeloageoppoaedaatandingarmy,  J*""""  palernal  care,    which   perraiUed  ibo 

waa,  that  they  would  be  theiic-rorwarda  uie<l  *'«ee«itiou    of  wretched    iiruorant  enthiuouta^ 


M  they  now  are.  The  pensinnera  ofthe 
■nd  the  frienda  of  ar4>itrary  icnTerument  rldi- 
cnlcd  KDch  a  aupposilion.  Thry  mid,  it  waa 
impoaaible  that  *uch  a  time  cou{J  ever  arrive. 
I  have  read  their  argument* ;  I  am  aure  ilie 
gentleman  who  now  protecntea  me  haa  read 
their  arguraenti.  They  were  llirn  afraid  of 
thia  use  of  troopa;  and  therefore 
Ofipoaed  the  eataUiahmeBl  of  the  army  gare 
h  aa  their  reaaon.  Gentlemeo,  the  coortiers 
ridioDled  the  thought  that  auch  a  time  could 
<t  that  the  aoldiera  in  Ihia 


wboae  blood  be  aaid  wouhl  he  U[inn  the  D 

the  author  haa  given  an  iuatance  in  Ibe  lullow- 

ing  curioui  alury  ; 

"  Hia  grace  the  dnke  of  York,  who  wn 
eoDcerned  to  jiear  of  the  commotiooa  ami  Irou- 
blea  in  the  weat,  ordered  that  tome  piaonera 
abould  he  brouglil  to  Edinburifh  lo  he  «x- 
i({  therefore  thnae  who  |  amined.  Accordingly  there  were  three  aenl, 
who  were  tbund  ao  ignorant  and  aimple  aa 
tb«r  examiaalianB,  that  hn  grace  gave  oidera 
to  aM  iheoi  al  liberty,  upon  condition  that  they 
afaonld  aay  ■  God  aarc  the  King ;'  which  ihey 


try  could  ever  be  to  empioytd.      Now,  wlial     poaitiv el y' denied ;  then  hia  highneaa  aaked  \t 
— ^ald    our  fatheia    have  aaid,    if   any   chief     there  waa  a  Bedlam  in  the  country  to  —■ •  ■■"— 


jaiti 


aitomey- general  hail  at   that  time  .  in,  and  declared,  that  if  they  were  hanged,  it 


Uoted  that  the  aaldien  ahouM  not  only  be  ao 
MBployed,  inatead  of  the  civil  officers  of  juat  ice, 
to  infbree  the  law  upon  the  aubjeci ;  hot  that 
they  tbould  alio  have  a  privileire.  when 
they  were  employed,  which  the  offioera  of 
iuatice  never  pretended  lo?  Any  man  who 
liad  broached  auch  a  doctrine  (before  the  crown 
bad  got  a  firm  poasesaion  of  a  perpetual 


iag  army)  aoch  a  man  would  have  lieen  hooteil  '  they  would  aay  ■  Ood  *ave  the  King.'  Th«  ncsl 

at  DT  both  paniea:  by  the  .  ..  •_  t  ■        ...     ..  ...      ._ .  — 

wanlri  have  dialiked  the  di 


t  (not  that  I  hey 

e,  bul)  because 

the  aecret  wouM  hate  bern  let  uiit  loo  nuon. 
But  BOW  thia  nrae  doctrine  haa  made  the  chief 
jnatiee  an  earl,  aud  will  make  the  altomey- 
gMcral  a  ehiel  joaticc. 

UentlemeD,  I  uuat  entreat  you  to  recal  to 


*  Vol.  4,  p.  iftio.  j«r. 


hii  opinion,  their  blood  waa  on  the  nation : 
notwithatanding,  according  to  iheir  aentence  of 
Goademnaltoo,  they  were  brought  to  the  place 
of  execution,  and  nia  grace  being  uneaay,  aent 
the  hwd  Roacommun,  wiili  a  pardon  to  them ; 
who  came  doae  to  the  ncaBuld,  and  (one  oF 
Ihem  beiikg  banged)  made  a  handaome  ineech 
to  the  Mber  tiro,  ofiVring  them  then-  pardon,  if 


lo  M  banged  waa  John  Potter,  who  aeemed  to 
be  in  a  di»bt,  and  it  iraa  believed  woaM  hav« 
accepted  of  the  pardon,  but  hie  wife  look  him 
by  the  arm,  and  almoat  puahed  him  over  lb* 
ladder,  and  aaid,  *  Go,  die  for  the  good  old 
'  ctnte,  mj  dear ;  «m  auch  a  man'  (meaning- 
the  hanged  man)  •  will  anp  thia  night  with 
Chriat  Jciaa  ;'  ao  in  fine,  the  otbev  two  wero 
biDgndc  kat  what  waa  tba  whmb'i  dawf*. 
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Tb«  Bliafthter  toak  pitee  in  Tery  troaUesoHe 
unquiet  times,  at  tiM  noment  of  the  Refo* 
tion:   it  was  after  repeated  |»roelamatioiiB  of 
indemoitjT  and  pardon.    The  last  proclama- 
tion allowed  them  ftre  months  (ftom  August  to 
January)  to  eome  in  and  take  the  benefit  of 
that  prodamslion.    About  six  weeks  after  the 
expiration  of  that  term,  the  slaughter  hap- 
pened ;    and  about  95  or  SO  of  them  were 
killed.    Now,  gentlemen,  let  us  look  for  the 
reasons  which  were  given  for  that  daughter. 
The  secretary  of  state,  Stair,  gives  these  rea- 
sons for  that  slaughter :  these  are  his  words : 
<*  Since  the  government  cannot  oblige  them,  it 
is  obliged  to  ruin  some  of  them,  to  weskeu  and 
frighten  the  rest."    He  goes  much  farther: — 
<*  It  is  a  great  work  of  charity  to  be  exact  in 
rooting  out  that  damnable  sect."    They  were 
not  only  obliged  to  do  it,  hot  it  was  charitable. 
He  goes  farther: — **  for  a  just  example  of  ven- 
geance, I  entreat  the  thieving  tribe  of  Gienco 
ttuy  be  rooted  out  to  purpose."*— He  says  it 
was  **  a  great  advantage  to  the  nation,  that 
that  thieving  tribe  were  rooted  out  and  cut  off." 
— **  When  vou  do  your  duty  in  a  thing  so  ne- 
cessary," (there  waa  a  necessity,  you  see)— 
**  to  rid  the  country  of  thieving,  you  need  not 
trouble  vourself  to  take  the  pains  to  vindicate 
yourself  by  shewing  all  your  orders."—"  When 
you  do  right,  you  need  not  fear  any  body." 
lie  adds  nrther,  gentlemen, — "  Here  is  a  fair 
occasion  for  you  to  shew  that  your  garrison 
serves  for  some  use."— These  are  hia  instruc- 
tions ;  the  secretary  of  state's  instructions  to 
the  troops :  it  was  a  fair  occaainn  to  shew  that 
their  garrison  served  for  some  use. — "  The 
king's  justice  in  this,  wilt  be  as  conspicuous  and 
useful  as  hia  clemency  to  others." — Can  any 
murder  be  dressed  up  in  fsirer  terms  P  1  defy 
the  Attorney-General,  with  all  his  abilities  and 
force  of  language,  to  say  any  tbiug  in  behalf 
of  this  murder  at  Lexington,  in  more  a|)ecious 
terms  than  secretary  Stair  has  done.    *^  It  was 
<5harity  to  be  exact — for  a  just  example  of  ven- 
geance»-I  entreat  the  thieving  tribe  of  Gleuco 
may  be  rooted  out  to  purfiose.    It  is  a  great 
advantage  to  the  nation  that  the  thieving  tribe 
ivere  rooted  out,  and  cut  off.    When  you  do 

in    having   her   husband    banged,    surprised 


>i 


many 

Mr.  Walter  Scott,  in  his  «  Lady  of  the 
Lake,'  and  *  Vision  of  Don  Roderick,'  has 
added  illustrious  renown  to  ^*  the  various 
aphievemeots  of  the  warlike  family  of  Grvme 
Of  Grahame." 

.    *  Dignum  laude  vimm  musa  vetat  mori.' 

The  following  is  the  passage  in  Dalrymple, 
to  which  Mr.  Laing,  as  cited  jn  vol.  13,  p.  817, 
alludes:  *'  Dundee  had  in6amed  his  mind  from 
his  eariiest  growth  by  the  perusal  of  ancient 
poetM,  historians,  and  orators,  with  the  love  of 
the  great  actions  they  praii»e  and  describe.  He 
is  reported  to  have  inflamed  K  still  more  by 
listening  to  the  antiCDt  songs  of  the  highland 
birdi."  • 


year  dulvy  in  a  tktDg  so  neoesiarT,  you  naei 
not  trouble  youraelf  to  take  the  paiDs  to  vindi- 
cuteyoonelrby  showing  all  your  drders.  WMi 

Sw  do  right,  you  need  not  fear  auy  body^-^^ 
ere  is  a  hkt  oppoctimity  for  you  to  shew  thai 
your  garrisoD  serves  for  some  use."  And  afWr 
It  was  done,  he  says,  "  All  that  I  regret  is, 
that  any  of  the  sort  got  away,  and  there  is  a 
necessity  to  prosecute  them  to  the  utmost."—- 
These  are  the  specious  reaaons  given  for  thia 
slaughter  at  Gienco  by  the  then  eeeretary  of 
state.  But,  notwithstanding  all  these  flau 
reasons  of  the  secretary  (who  would  have  beea 
very  glad  to  have  had  it  considered  as  a  sedi- 
tious libel  against  government,  for  any  man  td 
say  that  that  murder  which  he  had  authorixed 
was  a  murder :  he  would  have  been  very  ghut 
of  thia  doctrine ;  it  would  have  aaved  him)  ha 
himvrtf  acknowledgea  in  a  letter,  that  there 
was  **  much  talk  at  London,  that  the  Gienco 
men  were  murdered."  There  was  much, 
otmerve;  not  a  little;  there  was  much  talk  at 
Londoo  tiiat  the  G^oo  men  were  mur- 
dered. And  the  parliament  of  Scotland,  who 
took  up  the  matter,  said,  it  had  made  *'  mneh 
noise  both  in  Scotland  and  the  reat  of  th« 
king's  dominions."  And,  gentlemen,  it  waa  m 
very  useful  talk  and  noise.  You  will  find  what 
it  produced.  Now,  what  did  the  king?  re* 
luetantly  indeed ;  but  it  produced  good.  What 
did  the  secretary  of  state?  What  did  the  At- 
torney-General? File  an  information  for  charg- 
ing the  king's  troops  with  murder?  (words  and 
writing  have  the  same  effect ;  rash  words,  ia- 
deed,  shall  have  an  excuse  where  a  deliberate 
writing  shall  not.)  No !  there  was  no  infor- 
mation for  a  libel ;  but  the  king  granted  a  com- 
mission for  an  enquiry  by  what  pretended  au-  ' 
thority  that  shiughter  was  committed.  The 
officers  of  state  at  that  time  knew  what  they 
were  about,  as  well  as  they  do  at  this  time. 
There  was  a  defect  in  the  commission.  Gen- 
tlemen, in  this  first  commission  which  wss 
granted,  the  officers  who  had  the  drawing  it 
up,  no  doubt,  took  care  that  there  should  be  a 
defect.  A  defect  there  was,  and  the  enquury 
did  not  take  place.  But  the  much  noise  and 
the  much  talk  continued ;  and  two  years  aftei^ 
wards  the  king  was  forced  to  grant  another 
commission  of  enquiry ;  and  then  care  was 
taken  that  there  should  be  no  defect.  And  that 
commission  of  enquiry  was  put  in  force.  It 
was  a  commission  of"^  enquiry  to  some  of  the 
noblest  and  the  greatest  in  that  country,  Scot- 
land, where  the  murders  were  committed. 
Gentlemen,  what  did  those  lords  commissioners f 
They  re|>orted,  that  the  slaughter  of  the  men 
at  Gienco  was — "  a  barbarous  murder;"  the 
very  Billingsgate  language  complained  of  in 
me.  These  noble  Scotchmen  voted  and  used 
that  very  expression,  that  very  ribaldry.  The 
Attorney -General  has  takeu  hold  of  a  whole 
nation  by  calling  it  Billingsgate  and  ribaldry. 
Here  is  that  very  word,  '*  murder,  barbarous 
murder,"  applieil  to  the  king's  troops,  which 
offends  that  gentleman  so  much  in  my  adver- 
tiseoent.    He  may  uoir  aeci  that  I  too  bad  a 
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fnoiimi  fw  it    After  the  Miniiiifiifliiers  bed 
dJMhetyfdl  their  duty,  mod  made  their  re|port, 
tlMt  it  wse  a  barfaeroae  nonlcr ;  the  fwrliameot 
ef  Sootkod  took  it  up,  and  they  voted  the  ■eme 
Billingigate— they  voted  that  it  waa  a  '*  bar^ 
haraua  lOHrder."     Aod   they  addreaaed  the 
king;   aud  in  that  addreM  they  called  it  a 
«•  baiharoufl  murder.''     But  that  ia  not  all. 
ThejT  justify  the  kiog.    They  find  upon  their 
«i^ry,  thiat  the  king's  inainictiona  bad  been 
cantradicted ;  for  hie  imtniotiooa  were,  that 
the  Gleneo  men  shoold  be  proaecuted  <*  in  the 
way  of  public  jpstice,  and  no  other  way:" 
that  ia  what  they  find  for  the  king.    And  yet 
Ihey  were  no  fnenda  of  those  oBen  who  were 
nardered.    They  did  not  juitify  them,  nor  ar- 
laign  all  the  measoree  which  had  been  taken 
•gainst  them,  by  finding  it  a  barbarous  murder. 
Alt  they  justify  the  king ;  and  they  acknow- 
ledge ibemselTes  so  well  persuaded  of  their 
gviltf  that  they  say,  if  the  king  had  proeeeded 
a|gaiast  them  according  to  law,  and  bad  taken 
tbsir  lires,  '^  they  wooM  hare  met  with  no 
more  than  they  deierred."    However,  gentle- 
Bien,  I  suppose  that  in  that  declaration  they 
were  rather  hasty  :  for  there  were  women  and 
chiUreo,  and  old  men  of  80,  killed  :  and  I  do 
mppoae,  that  if  they  had  been  proceeded  against 
according  to  law,  the  infants  at  least  would 
jbave  been  spared,  if  the  old  men  and  the  wo- 
laen  had  not  es^ped.   They  go  farther.  They 
aeeose  the  secretary  of  state.  Stair,  as  **  tiie  only 
warrant  and  cause"  of  the  slaughter  by  his  or- 
dfffi.   They  find  that  he  «•  did.  in  place  of  pre- 
■cribing  a  vindication  of  public  justice,  order 
tham  to  be  cut  off  and  rooted  out  in  earnest,  and 
to  pnrpose ;  and  that  auddenly,  and  secretly, 
aod  quietl  V,  and  all  on  a  sudden."  It  keeps  pace 
iwry  much  with  the  murders  at  Lexington  and 
Gooeord.    That  expedition  was  secretly,  quiet- 
ly, aod  all  on  a  sudden ;  an  expedition  at  the 
diod  of  night.    They  find  that  he  directed  the 
aoMiers,  that  they  **  should  not  trouble  the  go- 
vernment with  prisoners."    Now  the  govem- 
neDt  cannot  be  troubled  with  prisoners;  the 
ministers  might:  government  is  not  troubled 
with  offenders.  He  promises  them,  that  **  their 
power  shouki  be  full  enough :"  and  be  orders 
them,  that  they  should  **  begin  with  Glenco:" 
and  his  words  are,  that  thejf  should  **  spare  no- 
thing which  belonged  to  him."    MiliUry  eze- 
cotion  differs  a  little  from  the  laws  of  the  land ! 
They  accused  the  king's  troops  with  murder,  for 
executing  the  orders  which  they  bad  received : 
they  addressed  the  king  *'  to  order  his  adrocate 
to  prosecute  them :"  and  they  dewe  him,  that 
he  would  send  the  troops  home  to  be  prose- 
ooted:  "there  remaining— -"  (ihese  are  their 
very  words)  **  send  them  home  to  be  prose- 
cuted :  there  remaining  nothing  else  to  be  done 
for  the  full  vindication  of  his  majesty's  govern- 
ment from  so  fool  and  scandalous  an  asper- 
sion."   There  remaining  nothing  else  to  be 
done!   Not  an  information  for  a  libel,  but  an 
enquiry  ioto  the  matter,  and  a  prosecution  of 
the  offenders !   Now,  gentlemen,  then  I  must 
entreat  you  to  obicnre  what  the  troops  art  ca- 


poUe  of  domg;  and  1  did  iotcod-  to  have  rend 
10  yoo  the  cniel  particolara  of  that  oarrativa  ; 
hot  it  ia  well  ^oogh,  yoo  will  read  it  aoolher 
tiflso  atyoor  leiaore;  and  it  is  yoor  ooovio- 
tioo,  more  than  yoor  verdict,  i  seek.    Yoo 
will  know  where  lo  find  it.    Yon  will  see  in 
how  barbarooa,  bow  wanton,  bow  treacherooa, 
aod  how  eruel  a  manner  ihey  alaoghtered  men, 
women,  and  chiMren.    And  this  they  were  told 
waa  their  doty ;  and  this  they  iboogfal  a  proper 
way  (aa  Slav,  the  aacretary  of  state,  who  woo 
a  military  mao ;  they  thought  it,  aa  he  toM 
them)  a  proper  way  to  aliew  that  they  aervod 
for  aome  uae.    Geotlemeo,  yoo  find  then,  by 
thia  report  aod  vote,   that  morder  may  fc!e 
committed  by  the  kiog*s  troops  without  aod 
eveo  agaiost  the  kiog's  orders  and  instruc- 
tions ;  therefore  I  conclude,  that  it  is  not  no* 
ceasarily   a   libel  against  the  king  and  the 
government  to  accuse  his  troofis  with  mur- 
der.    Indeed  1  go  farther,  1  say,  the  king 
cannot  give  orden  for  such  a  murder.     It  is 
an  impoBsibility :    nor,   if   it   were  possible, 
wooM  such  orders  justify  the  act.     It  exceeds 
the  king's  power ;  and  vvould  still,  by  vi horn- 
soever  authorised  and  committed,  continue  to 
be  a  murder.    Gentlemen,  you  find  too,  that  a 
secretary  of  state  may  be  guilty  of  exceeding 
the  kiog's  instructions  (ss  io  this  case  of  Glenco 
lie  was  upon  enquiry  found  to  liave  done). 
And  as  a  secretary  of  state  may  exceed  the 
king's  instructions,  so  may  all  those  other  per* 
sons  through  whose  hands  the  orders  pasa  from 
the  secretary  of  stste  to    the  soldiers  who 
execote  them;  consequently,  it  is  no  charge 
against  tlie  king  or  the  government  to  cliarge 
the  troops  with  murder.     But,  whether  the 
troops  have  orders  or  not,  you  see,  that  the 
kiiuf's  troops  who  commit  the  fact  are  never- 
theleas  guilty  of  murder,  as  it  has  been  here 
voted,  though  acting  under  orders.  Now  then, 
gentlemen,  I  must  beg  you-  to  compare  that 
doctrine  concerning  Glenco  (which  has  never 
been  arraigned)  compare  it  with  this  doctrine 
of  the  Attorney-General  concerning  the  aoldiera 
at  Lexington.     In  the  trials  of  tlie  printers  he 
said,  and  he  ssys  now,  that  the  advertisement 
is  a  seditious  libel  against  tbe  government,  be* 
cause  it  arraigned  the  employment  of  the  kiog*a 
troops,  and  called  tbe  victory  they  had  obtaiiwd 
a  munler.    Tliere,  he  said,  he  put  his  finger; 
**  for  this,"  says  he,  '*  arraigns  all  the  mea- 
sures of  government;  quelling  rebels  arrned^ 
to  call  that  murder."    Now  I  beg  of  you  to 
consider  what  a  number  of  things  are  left  out 
in  this  manner  of  reaaoning,  and  what  a  nnm* 
ber  of  things  are  taken  for  granted.    In  the 
first  place,  it  doea  not  appear,  nor  has  he  offered 
to  prove  any  such  tiling,  that  the  slaughter  at 
Lexington  and  Concord  was  a  measure  of  go- 
vernment.    Arraigning  all  the  measures  of  go- 
vernment!  aud  yet  it  does  not  appear   that 
this  was  a  measure  of  government ;  1  mean, 
even  according  to  the  abused  use  of  the  word 
government ;  I  mean,  not  a  measure  even  of 
the  secretary  of  state.    But  if  it  had  been,  bow 
doca  it  foUoir  that,  by  abtuing  the  measurot  of 
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tlic  ministert  of  state,  1  cotideain  alt  the  mea- 
aiitesof  ^ovcninient?  8u|>|N>ae  1  coodemn  one 
mean  lire  of  (^fernmeiit,  bow  does  it  follow 
that  I  condemn  all  f  Maj  not  a  man  condemn 
that  measure,  ami  yet  approve  all  the  fore- 
ffoini;  ?  I  do  not  mean  to  be  understood  that  I 
approve  the  foref^oioK  measures :  I  abhor  them. 
But  there  is  nothing  in  the  adTertiaemeut  be- 
fore you  which  condemns  the  measures  of  go- 
vernment directly  or  indirectly :  it  relates  to 
no  other  meaaure  but  merely  to  that  one ;  and 
you  ane  not  to  trouble  yourselves  with  what  1 
may  like,  or  what  i  may  not  like,  but  what  I 
have  expressed  in  that  advertisement  which  is 
before  you.  For  in  this  case  of  Glenco,  it  is 
CTident  that  the  noble  commissioners  who  voted 
it  a  barbarous  murder,  did  not  condemn  all  the 
measures  of  government :  for  they  said,  **  If 
the  king  had  prosecuted  them  by  law,  and 
taken  their  lives,  he  hsd  done  no  nnore  than 
justice:*'  it  is  plain  therefore  they  did  not  con- 
demn all  the  other  measures  of  government, 
but  only  the  slaughter  by  the  troops ;  for  they 
supported  the  other  measures  of  government, 
and  that  at  the  risk  of  their  lives  and  fortunes. 
And,  gentlemen,  1  know  of  my  own  know- 
ledge, anil  1  ■  dare  say  you  do,  'many  persons 
who  have  not  disapproved  of  all  those  preceding 
measures  relative  to  America,  who  yet  did  dis- 
approve of  that  rash  and  wanton  transaction. 
Then,  gentlemen,  as  for  the  ^  victory,'  I  think 
it  will  not  appear  1o  be  quite  so  complete  a  vic- 
tory Bs  til  St  at  Glenco !  and  therefore  yon  still 
see,  that  such  a  victory  as  that  may  be  called  a 
murder.  Gentlemen,]|for  my  own  part,  I  do  not 
hesitate  to  declare,  that  1  nbhor  such  victoriea ; 
victories  by  subject  upon  subjeot !  And  aa  for 
such  a  victory  as  this,  1  do  declare  I  think  that 
the  brows  of  such  conquerors  instead  of  laurel 
should  be  crowned  with  wreaths  of  hemlock. 
And  as  for  his  **  quelling  of  armed  rebels !" 
every  word  is  lalsliooil.  They  were  not  rebels, 
nor  armed,  nor  quelled.  They  had  committed 
no  act  of  hostility ;  they  had  made  no  attack  ; 
they  were  sleeping  quietly  in  their  beds,  unap- 
prehensive of  any  attack  upon  themselves,  at 
the  time  that  this  expedition  took  place:  and 
that  I  shall  prove,  gentlemen.  What  reason 
have  you  to  believe  that  they  were  in  rebellion, 
unless  the  Attorney-General's  saving  ao  proves 
them  to  be  in  rebellion  ?  for  he  has  offered  no 
proof  to  you  of  it.  It  ia  now— ^and  pray  con- 
sider this  matter  about  rebels ;  though  1  think 
it  does  not  matter ;  for  a  rebel  may  be  mur- 
dered) but  consider,  it  is  now  two  years  and  a 
quarter  since  tliia  slaughter  was  committed ; 
and  yet,  to  this  day,  no  person  whatever  liaa 
been  prosecuted  as  a  rebel.  No  legal  proceed- 
ings of  any  kind  have  taken  place.  It  is  two 
years  and  a  quarter  since  that  execution  upon 
the  rebels,  aa  they  are  called,  and  vet  no  proof 
of  rebellion :  and  vet  you  are  to  believe,  that 
they  are  rebels !  l^he  Attorney-General,  if  tbey 
are  rebels,  sboiikl  do  kis  duty :  be  sboiikl  pro- 
secute. 

Now,  gentlemen,  observe  cmly  another  coo- 
IndictioQ  io  tbe  doctriut  which  are.  brought 


before  you.  You  will  be  toM,  that  if  they  were 
murdered,  the  murderers  should  be  proaeenled. 
You  have  been  lold  so.  Men  artf  not  to  be 
charoed  with  crimes;  tbey  are  to  be  praat- 
cuted  by  law.  So  then  we  are  not  to  luioir, 
we  are  not  to  judge  of  murder  when  it  is  com- 
mitted, till  the  law  helps  our  judgment.  And 
yet,  observe,  we  are  to  judge  of  rebellkw  ; 
which  is  a  crime  aurely  more  diflieolt  to  be 
ascertained,  and  about  which  there  have  been 
more  doubts  and  disputes  than  about  murder. 
If  a  man,  out  of  the  court,  exereisea  hia  judg- 
ment about  a  murder,  be  shall  be  punished  ; 
bnt  be  is  at  the  same  time  bound  at  bis  peril  la 
exercise  his  judgment  about  rebellion ;  to  know 
what  is  rebellion,  and  who  have  committed  i^ 
And  yet,  gentlemen,  I  must  beg  you  to  observe, 
that  if  these  vecy  men,  executed  by  military- 
force  at  Lexiopfton,  had  been  rebels;  bad  been 
taken  in  rebellion ;  hsd  been  prooecoted,  con- 
victed, sentenced,  and  had  been  leading  to  tha 
gallowa  by  the  aberiff ;  if  these  same  king^ 
troops  had  come  and  shot  them,  or  run  their 
bayonets  into  them,  they  wouM  have  oommitM 
murder.  It  is  not  their  being  rebeb ;  it  is  not 
their  being  sentenoed^wben  tbey  are  even 
leading  to  execution,  a  man  may  commit  a 
murder  upon  the  convicts:  and  these  troopa 
would  have  committed  murder,  had  they  exn* 
cuted  the  men  even  in  that  condition. 

Gentlemen,  the  same  way  of  thinking  of 
military  execution  has  prevailed  ever  since  thai 
time.  I  shall  not  trouble  you  to  repeat  the  par^ 
ticulars  of  the  affair  of  captain  Porteous,*  at 
Edinburgh.  These  gentlemen  are; so  little 
plessed  with  military  execution  upon  them- 
selves, that  Porteoua  was  charged  by  them  with 
murder.  He  was  prosecuted,  convicted,  and 
when  be  was  reprieved  after  sonteoce,  the  peopJe 
of  the  town  executed  that  man  themselves,  so 
little  did  they  approve  of  military  execution. 
Now,  gentlemen,  there  are  at  this  moment 
people  of  reputation,  living  in  credit,  making 
fortunes  under  the  crown,  who  were  concerned 
in  that  very  fact,  who  were  concerned  in  tlia 
execution  of  Forteous.  1  do  not  speak  it  to 
censure  them  ;  for,  however  irregular  the  act, 
my  mind  approves  it.  1  beg  you  likewise, 
gentlemen,  to  recollect  that  moat  waoton  and 
most  wicked  rebellion  of*  the  year  1745.  In 
what  a  manner  was  the  victory  over  them 
spoken  of  in  Smollet's  **  Mourn,  hapless  Cale- 
donia !*' — It  is  known,  I  suppose,  to  every  body 
who  ever  reads  poetry.     He  calls  it  murder : 

'*  The  nake«l  and  forlorn  must  feel 

"  Devouring  flames  and  murdering  steel,*'  &c. 

I  condemn  bis  act ;  I  do  not  justify  it;  but  ha 
was  not  prosecuted  for  it  in  that  miki  reign. 

Gentlemen,  it  baa  always  been  judged  a  me- 
ritorious jealousy  incur  civil  officers;  itwaa 
in  Janssen ;  it  was  in  some  other  sheriflb,  wlw 
are  still  living,  when  tbey  refused  the  aasistanea 
of  the  military  to  execute  criminals.  So  little 
proper  are  the  military,  with  or  without  ordera, 

■    ■■■  mmmtmm' 
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§m  civil  purpotei,  that  il  bas  alwftji  been 
thenflht  e  prmie^worthy  jceloiny  io  ihen  te 
Rfoee  to  Mifler  Ibe  ipiliury  le  epMl  el  tbe  en- 
guiee  of  crimieab :  bow  euieh  leee  tbeD  ere 
tbey  proper  to  execute  tbeoi  theoMelTes.  le 
tbel  proeectttieo  of  tbe  kin|^*8  troope  for  com- 
BilliDg  niurdere  iq  8l  Georye'e-fieMf,  I  trea 
pertkulerl J  fortonete  for  tbie  occeeioo ;  aod  I 
eboatd  beve  reetoB  to  rfjoice  for  myself  (if  1 
aleoe  wae  coaceroetl),  ibat  1  did  by  that  pro* 
aecutioB  briog  out  a  iloctrioe  (wbich  1  koow  to 
htfklie,  end  wbicb  if  out  diicounteuaDced  irill 
hm  fetal)— -but  1  did  draw  out  a  doctriue  from 
Ibe  bench  which  rontt  prereot  your  verdict 
egaioat  me  now.  To  juktifv  the  executions 
eommilied  in  8c.  George's- fields,  or  to  save 
the  delinqueots  from  iiuuisbmi*Dt,  the  judge 
declared  from  tbe  beocli  that  they  were  to  be 
.coosidertfd  as  any  other  men  in  the  country  ; 
that  it  was  a  matter  of  no  consequence  whether 
(hey  wore  a  white  coat  or  a  red  one ;  that  they 
were  on  the  same  footing,  and  might  be  em- 

tyed  like  any  other  subject.  1  know  that  to 
false:  ibey  are  diMinguished  from  other 
men,  nut  so  as  to  make  them  more  qualified  for 
executi<»ii,  but  less.  However,  this  doctrine 
answered  the  purpose  at  that  time :  hut  this 
doctrine,  if  I  am  to  be  convicted,  must  now  be 
laid  aside.  The  king^s  troops  must  no  longer 
be  coiiAidereil  as  on  a  level  and  on  the  ftame 
footing  with  the  king's  other  subjects.  They 
tutwl  now,  by  the  *^  king*s  troops,"  mean  some 
persons  more  sacred,  dearer,  ami  nearer  to  his 
najesty  tbaa  any  other  of  his  suhjects ;  sod  to 
arraign  any  action  of  theirs  is  to  l»e  guilty  of  a 
aeditious  liliel  against  the  government.  Now, 
gentlemen,  observe  how  rapid  is  their  pro- 
gression; from  toleration  to  equality,  and  from 
equality  to  domination  ;  and  from  thence  you 
may  learn  how  dangerous  is  this  doctnue. 
dieerie,  that  first,  and  for  many  years,  they 
beg  hard  to  have  troons  tolerated,  merel}[  to 
prevent  surprize,  and  to  be  ready  against  foreign 
enemies :  iliiit  is  the  pretence.  The  judges 
next  c<Miniv<*  st  their  eiuploynient  against  the 
Buhjcct  at  home,  under  pretence  of  equality, 
and  as  being  merely  on  the  same  footing  with 
the  king's  other  suhjects,  and  with  no  other 
difference  but  the  colour  of  their  coats.  From 
this  last  doctrine  (though  it  indndes  a  contra- 
diction to  w  hat  follows)  the  transition  has  lieen 
eery  short  indeed.  They  are  now  to  be  taken 
out  of  that  equaUty  with  other  subjects ;  and  it 
is  made  a  crime  against  the  king  and  the  go- 
vernment to  condemn  any  slaughter  which 
they  may  commit :  and  this  too  without  any 
enquiry,  without  any  proof  concerning  the  na- 
lure  of  tbe  execution  or  the  maimer  of  the 
■laughter;  or  whetlier  it  waa  directed,  or  was 
not  directed ;  or  by  whom  directed.  And  vet, 
greotlemen,  I  have  learned  from  air  Robert 
Atkina  (still  going  to  my  only  aource  of  law,  a 
State  Trial)  I  have  learned  from  him,  that  ^*  some 
jndgesare  of  an  opinion  that  before  a  trial,  or 
pmentmenl,  or  acquitui,  *  mode  legitiaio,'  no 
Miion  upon  tbe  case  for  sfauider  willlie ;  it  not 
btiiif ,  Im  layi,  ripe  foe  it  till  an  Mqnitlal.    By 
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tba  aame  mason,  be  aaya,  it  ia  nolrendy  fbr  •■ 
infennation,  wbicb  is  but  Ibn  king*!  awl,  Ibn 
reason  bein|f  the  same  in  both."  8o  thnt, 
gipntlemen,  if  thai  be  Irne,  tbia  piaeecntiwi 
is  tao  aoon  as  well  aa  loo  late:  too  aooo, 
because  il  preoedea  tbe  enquiry  into  the  fad* 
whether  murder  or  not ;  and  too  late,  for  tba 
reasons  1  have  already  given.  And  I  have  na 
doubt,  gentlemen,  but  thai  yoa  yoaradvea  will 
think  that  ilie  first  step  to  be  taken  ta  remore 
(if  there  be  any)  aspersion  on  govermnenl,  ia  la 
set  on  fiiot  an  enquiry  into  the  murder ;  and 
then,  if  it  shall  be  found  a  groundleaa  charge, 
prosecute  and  punish  those  who  charged  tbem. 
They  say,  why  do  I  not  prosecute  tbMn  ?  or  al 
leaat  that  I  should  have  proeecnted  tbe  mnr* 
derers,  or  not  cliarged  them  with  the  murder. 
1 1  is  well  known,  I  have  always  done  so  when 
1  could ;  and  I  would  do  so  now  if  I  could.  I 
would  prosecute  those  troops  guilty  of  Iboaa 
murders.  But  liow  is  that  to  be  done  f  An  act 
of  parliament  was  made  just  before  the  eomnia- 
sion  of  these  murders,  to  exempt  tbe  marderera 
from  trial  in  America ;  and  you  will  pleaae  ta 
remember,  that  it  is  not  long  since  an  act  of  par* 
liament  %vas  made  io  England  for  the  mora 
speedy  execution  of  mun&rers  here.  An  act 
was  luade  a  few  years  a^  for  the  more  speedy 
execution  of  murderers  m  England ;  and  thai 
because  it  was  thought  a  mesne  of  deterring 
men  more  eflectually  from  munler.  Now  then 
wbst  are  you  to  conclude  ?  W  hat  are  you  to 
conclude  even  from  the  drcumstanee  of  dday 
alone  ? — but  either  that  what  deters  men  frooa 
committing  munler  here,  will  not  deter  tbem 
from  committing  murder  tliere ;  or  else,  thai 
it  waa  not  intended  to  doler  men  from  commit- 
ting murder  io  America.  Now  what  wanhl 
any  dis|iassionate  American  think  even  of  ibis 
single  difference  between  us  P  This  ad  was 
made  at  a  time  too  when  checks  for  tlieir  seen- 
rity  were  more  necessary  than  at  any  other 
time  ;  fur  it  was  when  troops  were  pouring  io 
upon  them.  Obaerve,  when  Englisnmeo  are 
murdered,  as  small  delay  as  possible  shall  be 
suffered  hetweeu  the  fact  and  the  punishment ; 
in  America,  ever)'  delay  and  every  possible  dif- 
iiculty !  What  waa  thia  likely  to  produce  bul 
mutual  slaughter  on  both  sides  ?  The  sddiery 
were  encouraged  to  murder  by  a  proapect  of 
impunity  ;  and  tbe  Americans,  by  tbalimpa- 
uity  of  their  murderers,  were  taught  to  defend 
and  revenge  themsdves.  1  beg  you  to  reeol« 
led  what  hap|ieneil  in  London  only  three  or 
four  years  ago.  A  foreigner  atabbeil  a  eiwch- 
man  in  Palace-yard,  Westminster.  The  poor 
man  in  the  agoniea  of  death  called  out  for  a 
knife,  tliat  he  might  do  himself  justice  (tba  fad 
is  notorious ;  I  believe  it  came  out  open  the 
trial)  that  he  might  do  himsdf  joitice;  aa,  be 
ssid,  he  knew  tiMt  his  murderer  would  be  par-* 
doned!  Gentlemen,  he  waa  mistaben;  hia 
murderer  waa  banged  :  but  il  waa  a  rery  nda« 
ral  Iboogbl  for  bim,  afWr  Ibe  pardona  for  miir* 
der  which  bad  then  been  recently  granted. 
For  take  away  fiam  men  a  rdianea  in  tbe  pro- 
lediaa  af  Iba  liif)  aad  Ibey  isiU  wiidy,  awl 
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jinUy,  imI  properly,  do  JMtire  Tor  ibenifflrei. 
Tlie  jiiMiee  of  tliis  prinnple  it  erknowM^Vfl 
every  where ;  in  mil  countneM.  There  mi  a  tig- 
ml  imitaiire  of  it.  fiveo  «  Frenrb  deapot  ffbiiml 
it ;  and  wheo  the  kin^  («t  France  pardoned  one 
of  his  oivn  hieod  fi)r  a  murder  which  lie  had 
cofnmttie<l,  he  publicly  bade  him  nbanrre,  that 
he  wiiuld  likewite  pardon  any  one  that  elioiihl 
mnrtler  him.  Noir,  gentlfineD,  picture  fo 
YOurseUes  th^  Americana  of  Lrxinf;ion  and 
Conrurd  alrepinfr  ^elty  in  their  beds,  f heir 
wivea  and  tJheir  infanta  by  their  atdes,  rous- 
ed at  the  df«d  of  niifht,  with  an  ahn-m  that 
a  oomercna  bcMly  of  the  kin^*a  troopa 
(their  nwnberti  |ierhapo,  aaffmented  by  fear 
and  report)  were  marching  towards  them  by 
aurpriiie  in  an  hostile  nianoer—theie  troops 
who  were  not  to  be  brought  to  justice  by  them 
for  any  murders  whirh  they  mi(fht  commit ! 
What  shall  they  do?  8haH  tiiey  attempt  to  fly, 
and  leave  the  helpless  part  of  their  family  l»e* 
hind  them?  Shall  tliey  stay,  and  anhmit  them- 
•elvea  and  their  families  to  ihe  licentiousness  of 
these  rufiiaos?  I  suppose  there  night  be 
amongst  them  (as  amongst  us)  «ome  of  both 
these  sorts :  but  liowever,  fur  the  hoi  our  of  hu- 
man nature,  there  Mere  also  some  of  another 
temfier.  They  hastily  armed  themselves  as 
wcJI  as  they  could  ;  they  cM>llected  higelher  as 
they  might,  and  they  staid  wailing  tliee?ent, 
determined  not  to  attack,  bot  to  defend  them- 
selves from  lawless  inault,*or  to  sell  their  lires 
as  dearly  as  they  could.  There  i^  nothing 
liurely  in  this  that  will  justify  the  slaughter  of 
them  which  ensued.  And  yon  wilt  please  to 
obMer?e  the  time  when  this  hsp|iened  ;  for  it  is 
a  very  striking  fact.  As  snoo  as  the  act  of  par- 
liament exemiMing  them  from  trial  for  murder 
in  America — as  Koon  as  that  act  got  to  Ame- 
rica, and  the  weather  would  permit  them,  the 
tniops  did  instantly  and  without  delay  commit 
those  murders  with  which  1  now  chsrge  them. 
That  act  of  parliament  was  proposed  by  the 
confidential  friend  of  my  judge ;  it  was  pro- 
posed by  lord  George  Germame ;  and  i hough 
the  Attorney  and  ISolidtor  General,  according 
to  custom,  were  instructed  to  bring  in  the  Bill, 
be  profHMed  ii  in  the  committee.  He  mentioned 
the  word  soldiers — troops: — but  the  Attorney 
and  Solicitor  General,  or  the  other  gentlemen 
who  are  in  office  (for  1  believe  their  names  are 
meiiticmeil  for  form,  I  do  not  mean  to  accuse 
tli«'Ui;  tliose  who  drew  up  the  Bill,  knew  what 
was  the  secret  intention  of  the  proposer,  (not 
the  iiiieiitioo  of  the  trovemment),  and  therefore 
DO  soldier  is  to  be  fiiuml  in  the  Bill ;  but  it  is 
left  at  large — those  assisting  in  the  execution 
of  the  orders  of  the  officera  of'justice  ;  and  the 
general  of  the  army  was  at  that  time  the  civil 
g:overm»rof  the  town.  Lord  George  Germame, 
whom  I  have  subposnaeil  to  appear,  and  who  1 
underAiaud  does  not  mean  to  attend,  was  not 
then,  it  is  true,  in  office ;  but  be  n-as  very 
shortly  afher  made  secretary  of  state  for  the 
American  department.  You  see  then  that  ae- 
creury  Germaine  was  more  subtle  and  cautious 
than  aecretary  Stair.  Now,  if  wo  would  prof#- 
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mte  tKoae  murderers,  how  is  it  to  be  done  f 
How  ahalt  we  find  the  surviving  witnesses? 
Having  found  them,  how  sh^ll  we  get  ihcm  to 
England  P  How  ahall  we  find  Ihe  inditiilual 
ifiurderersf  and  if  found,  how  shaH  ne  briii^ 
them  hither  f 

Gentlemen,  do  you  not  plainly  see?  The 
act  passes  that  they  shall  not  be  tried  for  mur- 
der in  Ameriea. — ^The  munlers  immediately 
follow.— They  cannot  be  tried  by  the  Ameri- 
cans;—and  ^if  the  doctrine  now  attempted  bjf 
this  prusecution  is  established  by  you)  <iur  mi- 
serable fellow -subjects  in  America  shall  not 
have  even  the  poor  consolation  of  being  even 
pitied  here.  The  murderers  shall  not  be  tried 
there  :  they  shall  not  be  chart;ed  here  Hut, 
gentlemen,  1  shall  be  tohl  (as  I  have  been)  that 
tbe  Americans  were  reliels.  I  answer,  tliat  it 
has  not  been  proved.  Times  of  discontent  and 
suspicion  are  not  times  of  reiiellion  :  suspiiioa 
mav  be  Kroundless,  as  well  as  disf-«>nient. 

fiat,  gentlemen,  you  will  Ire  toiil  that  it  was 
no  murder,  because  there  was  a  neceH«ity  for 
it.— Lord  Stair  said  the  same  fur  Gtenco.*--« 
Well,  gentlemen,  if  upon  the  trial  of  tbe  mur^ 
derera  it  should  so  api»ear,  that  would  sare 
Ihem  fiom  a  verdict  of  murder.  But  till  that 
necessity  appears,  and  is  proved,  every  man  hi 
justified  in  csUing  it  a  murder.  Necessity  shall 
save  the  accused  from  a  sentence  of  death  ;  but 
it  shall  not  turn  the  accusatiim  into  a  libel,  be- 
cause it  had  a  reasonable  foundation.  Men 
were  killed  without  the  aanctioii  of  the  law. 
However,  I  hire  never  yet  heard  any  ne- 
cessity, nny  real  necessity  shewn  for  thii 
slanghter;  and  1  take  it  that  my  evidence 
will  be  sufficient  to  make  it  appear  ttiat  it 
was  a  voluntary  act,  not  unes^iected  or 
waited  for,  but  aought  for  by  the  troopa. 
indeed,  the  Attorney -General  has  excluded 
any  such  notion  ;  for  he  has  called  it  a  victory ! 
— iNecessary  self-defence  (and  no  further  than 
that  reaches  is  any  man  justified  in  putting 
men  to  death)  necessary  aelf-defence  has,  1 
believe,  never  yet  been  called  a  victory.  The 
utmost  which  that  could  ever  lie  called,  would 
be  a  lucky  or  a  happy  escape.  But  necessity  did 
never  yet  excuse  him  who  attacks ;  it  will  only 
excuse  in  self-defence.  The  hiw  tells  ytm,  you 
mu«t  go  (mrk  to  the  wall.  If  you  go  and  at- 
tack, nnd  so  invite  what  folk>ws,  necessity  will 
not  afterwards  acquit  you.  But,  gentlemen, 
let  it  be  necessity.  If  it  is  necessity,  I  am  sure, 
I  am  still  justified  in  calling  it  murder  by  the 
uieatest  and  (upon  this  occasion)  the  t>est  au- 
thority for  me  in  this  country.  For  if,  when 
af  a  critical  moment,  to  save  this  nation  from  an 
universal  famine,  it  was  necessary  for  the  lui- 
nisters  of  state  to  act  contrary  to  law^if  all 
men  with  one  consenting  voice  approved  this 
salutary  measure  to  save  the  lives  of  men, 
and  both  honvQi  of  paHiament  returned  his 
majesty  their  thanks  for  concurring  with  it — 1 
say.  if;  not  withstanding  this,  it  was  necessary, 
in  order  to  heal  the  wound  which  the  constitu- 
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lion  WIS  toppoied  to  bare  receifetl  (by  the  sub- 
jects lives  being  I  bus  saveil  contrary  to  law) 
if  it  was  iipcessiiry  to  have  an  act  of  parliament 
Id  io<iemiiirv  those  inoocently  -iruilty  miuisiers 
•f  Slate,  those  meritorious  offenders ;  what, 
•hall  it  not  be  equally  necessary  to  have  ao  act 
•t'  parliament  to  indemnify  those  w  ho  ha?e  put 
aur  fellow  -sutijects  to  death  contrary  to  law !  I 
kmiw  indeed  there  was  a  ?ery  severe  jt>d;;e 
once,  who  did  (|fo  so  far  in  the  insolence  ot  bis 
delegated  authority,  as  to  affirm  that, 

— ^— ^^—  "  'Twen'  all  ai  good, 

To  pardon  him  that  bath  fn  m  nature  itol'n 

A  man  already  made,  at  to  remit 

Their  saucy  lewdnew  that  do  coin  heaven's  image 

In  sumpt  that  are  forbid. — Tii  all  a»  juit 

Fiilfely  to  take  away  a  life  true  made, 

As  to  put  mettle  to  restrained  means 

To  make  a  false  one/' 

But  the  doctrine  now  held  out  to  us  gaea  as 
much  farther ;  as  revenge  and  tyranny  are 
more  odious,  more  pernicious,  and  more  de- 
testable than  lust.  Lust,  for  its  purpose,  ar- 
gued only  that  it  was  an  equal  crime  to  gi? e  life 
contrary  to  law,  as  to  take  away  life  contrary 
to  law.  But  revenge  and  despotism  only  make 
h  a  crime  to  preserve  lives  (which  is  a  better 
kind  of  giving  life  than  generation)  contrary  lo 
law  ; — and  deny  it  to  be  any  crime  to  take 
away  lives  contrary  to  law,  unless  it  be  aUo 
at  liie  same  time  contrary  to  tl»e  inclination 
of  the  tyrant. — Admit  then,  gentlemen,  if  you 
please,  admit  the  motive  for  killiug  those  our 
ielk>w^uhjects  at  Lexington  and  Concord  to  be 
•a  neces&ary  aa  you  please :  go  farther,  admit 
it  to  be  useful,  admit  it  to  be  highly  meritori- 
oos  •'— J^at  I  hope  the  warmest  admirer  of  such 
kind  of  executions,  the  most  thirsty  after  Ame- 
rican blood  and  con6scation,  1  hope  he  will  not 
iDiult  our  understandings  by  contending  that  it 
could  be  more  iiierilorious,  that  it  couUl  be 
more  useful,  that  it  could  be  more  necessary  to 
kill  men  in  supfiort  of  the  measures  of  some 
particular  ministers,  than  to  save  this  whole 
country  from  famine.  Our  law,  gentlemen, 
baa  not  called  such  an  action  as  that  illegal 
embargo  on  com  by  any  specific  name,  as  it 
bas  called  the  illegal  putting  of  men  to  death 
by  the  name  of  murder.  Suppose  then  (what 
indeed  was  freely  done)  that  any  one,  for  want 
of  a  specific  name,  had  called  that  necessary 
tmbargo  on  corn,  an  illegal  action  :  aa  when 
we  say  murder,  we  mean  illegal  slaying.  Now 
then,  I  ask  (and  I  hope  the  Attorney  General 
will  tell  us,)  would  it  have  been  a  seditious 
libel  against  the  king  ao(t  the  government  to 
bave  called  that  n»easure  illegal  (for  want  of  a 
•pacific  name)  which  the  real  government  it- 
aelf,  the  legislature,  by  the  indemnifying  act 
declared  to  be  illegal?  Whether  the  Attornev 
General  may  pretend  this  or  not,  1  cannot  tell: 
but  I  am  sure  my  judge  must  direct  you  other- 
wise.— He  cannot  for  shame  pretend,  becaose 
be  forced  an  act  oriademnity  upon  these  men, 
who  themaelves  thought  the  act  a  sufficient  jua- 
tiflcation  of  itaelf ;  he  forced  tbem  to  be  par- 
doned, to  be  indfinnifiwl  bj  en  aa  of  perlia- 


nient ;  and  therefore  1  am  aure  that  be  cannot 
pretend  that  utility  and  neccssitj  aball  joa- 
tify  the  deaths  of  men,  when  be  would  not 
permit  utility  and  necessity  to  be  sufficient, 
without  an  act  of  indemnity,  to  justify  those 
who  had  illegally  saved  ihia  whole  counirj 
from  famine. 

But,  gentlemen,  I  am  ashamed  to  bave  sai4 
so  much  upon  a  point  so  rlesr.  It  is  not  be- 
cause 1  am  tired ;  or  because  I  am  failing  in 
many  more  arguments  equally  strong.  But  I 
disdain  to  take  up  more  of  your  time,  or  to  tmj 
a  word  more  upon  thb  subfect.  J  will  leave  it 
just  where  it  is.  1  leave  it4o  the  reply  of  tbe 
Attorney  General^  and  tbe  directioo  of  the 
jwlge. 

Mr.  Home  having  concluded,  the  Attorney 
General  began  to  address  the  jury  by  way  of 
reply ;  0|K>n  which  Mr  Home  rose,  and  spoke 
to  lord  Mansfield  as  follows : 

Mr.  Horn;  My  lord,  I  don't  mean  to  inter* 
rupt  the  Attorney  General :  but,  my  lord,  my 
haste,  and  the  shame  1  feel  for  having  maiie 
any  defence  to  such  a  kind  of  charge,  made 
me  forget  to  examine  my  witnesses.  Tbe  At* 
torney  General  has  not  proceeded  far  in  hie 
reply,  and  1  hope  1  shall  be  at  liberty  to  call 
them  now. 

Alt,  Gen,  You  will  not  examine  wiinesaee 
to  justify  a  libel  ? — My  lord,  1  object  to  bia 
calling  witnesses,  exce|>t  be  had  opened  to 
what  points  he  meant  lo  call  them. 

Lord  AJantfield,  You  had  better  not  obiect, 
Mr.  Attorney  General;  you  bad  better  hear 
his  witnesses. 

Mr.  Horn:  My  lord,  if  Mr.  Attorney  Ge* 
oeral  make  an  objection,  1  will  endeavour  te 
obviate  his  objection. 

Lord  Mantfidd.    Call  your  witncseaa. 

Mr.  Home,  I  call  the  Attorney  General. 

liord  Mansfield,  Oh  !  you  can^  examine 
the  Attorney  General. 

Mr.  Horne.  Does  your  lordship  deliver  that 
as  the  law  ? — My  lord,  I  call  the  Attorney  Ge- 
neral, and  desire  that  the  book  may  be  givei^ 
to  him. 

Lord  MamJUId.  You  must  state  then  whet 
questions  you  mean  to  ask  him ;  for  be  has  e 
right  to  demur  to  the  questions,  and  take  tbe 
opinion  of  the  CourL 

Mr.  Horne,  If  1  do  that,  it  will  be  more  than 
he  was  directed  by  your  lordship  to  do  witb 
any  of  the  wiinesaes  he  examined. 

Lord  Mansfield,  They  were  called  of  com- 
mon course ;  the'  Attorney  General  may  de* 
mur  to  it. 

Mr.  Home,  If  I  ask  him  an  improper  qoee* 
tion,  he  may  then  object  to  it,  if  be  can. 

Lord  Manifieid,  If  you  call  tbe  Attorney 
General  in  any  cause,  if  you  don't  state  tbe 
question,  he  may  demur. 

Mr.  Home.   Can  he  before  he  is  sworn  ? 

Lord  Mansfield,  He  may  demur  to  being 
examined  at  all. 

Mr.  Home.  Yes,  and  I  dare  ^  be  wilL 

Locd  MiOM^ld.    Yon  nigbi  ee  weU  oOl  a 
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coiiimoo  attoniey  or  an  adrocnte  employed 
agaiDst  you  io  a  came. 

Mr.  Home,  But  tbia,  my  lord,  diflTeri 
widely,  lo  what  1  shall  call  Mr.  Attorney 
Geoeral  to,  he  acta  neither  as  kttoraey  oor  aa 
advocate. 

Lord  Mansfieli.  State  the  question. 

Mr.  Hornt,  My  lord,  I  hare  many  qnea- 
tions  to  ask  him.  He  has  paraded  upon  his 
honour,  his  conscience,  and  nis  duty.  He  is 
not  acting  aa  an  attorney  or  an  adrocate  in  the 
cause.  When  he  files  an  information,  be  ta 
then  acting  as  a  jadg^e  or  a  jury ;  and  if  he  has 
not  acted  in  it  with  that  inte^ity  with  which 
be  would  hare  done  upon  oath,  so  much  the 
worse  for  him.  One  chief  reaaon  why  I  desire 
10  examine  him  is,  to  obtain  this :  that  I  may 
point  out  a  means  by  which  an  accusation  in 
future  shall  not  be  brou|(ht  a^nst  a  itoaa  with- 
out an  oath,  at  least  from  aomebody.  My  loni, 
one  question  I  mean  to  ask  him  is  concerning 
that  accuaation  which  bo  has  now  brouffht: 
how  it  came  to  be  brouffht  f  how  it  came  to  be 
dropped  ?  and  some  other  circumstances  at- 
lending  it.  He  has  talked  so  much  of  the  fair- 
ness, and  the  conscience,  and  the  intefj^rity  of 
Lis  motires  in  doing  it,  that  I  am  sure  it  will 
look  very  comical  if  he  refuses  to  swear  to 
those  declarations.  If  he  will  not  swear  to 
these  motives,  without  his  oath  I  canunt  be- 
lieve it :  snd  if,  contrary  to  my  exnectttions, 
he  does  swear  to  it,  after  liisfMth  I  HUall  be  leK 
to  exercise  my  own  judgment. 

Att,  Gen,  To  any  matter  to  impertinent  as 
that !  If  that  gentlemsn  had  had  any  Question 
of  fact  to  have  asked  me  relative  to  his  defence, 
I  would  not  have  objecteil  to  have  sworn  to 
it ;  although  I  stand  in  the  place  of  prosecutor 
in  this  cause,  where  in  point  of  form  I  might : 
but  1  pui  myself  upon  this,  that  I  will  not  be 
examined  to  questions  so  impertinent  as  those 
that  have  been  now  proposed. 

Mr.  Home,  My  lord  i,  the  gentlemen  of  the 
jury  will  please  to  observe  then,  that  here  is  an 
accusation  without  an  accusen  Your  lordship 
smiles!  Upon  my  word,  my  lord,  1  do  not 
think  it  a  thing  to  be  laughed  at.  If  I  had 
the  honour  to  be  talking  with  your  lordship 
over  a  table,  I  should  speak  of  it  with  the  same 
■eriousness,  and  not  as  a  quibble.  I  hope  the 
l^entleman  will  upon  oath  justify  that  informa- 
tion, for  the  integrity  of  which  he  liss  been 
haranguin^.-^— He  will  not! — Well,  then,  I 
must  do  without  the  evidence  of  the  Attorney 
General. 

Lord  Mansfietd,  I  cannot  force  him  to  be 
examined. 

Mr.  Home,    No,  my  lord,  nor  do  I  believe 

any  body  else  couki. Please  to*  call  lord 

George  Germaine. 

[Lord  Georire  Germaine  waa  called  by  the 
Cryer,  but  did  not  appear.] 

Mr.  Home,  He  is  gone  to  Germany  too,* 
I  suppose,  with  general  Gage. 
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If  r.  Alderman  Oliver  sworn. 
Examined  by  Mr.  Home, 
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Mr.  Home,  My  lord,  I  call  this  witness  to 
prove  the  truth  of  the  assertions  contained  in 
the  advertisement. 

Sir,  I  must  desire  you  first  to  speak  to  the 
particulars  of  a  meeting  called,  during  an  ad* 
journment  of  the  Constitutional  Society,  in  tlio 
year  1775.  Was  there  a  meeting  called  by 
you  in  June  1775? — I  believe  there  was; 
upon  3'our  spplication. 

Are  you  sure  of  it  P^I  am. 

Did  you  know  the  purpose  for  which  it  was 
called.before  it  met  ? — Yes ;  1  did. 

Did  you  approve  of  that  purpose? — I  did. 

Was   a  proposal    made    to  subscribe   any 
money,  anu  for  the  pur|»gses   mentioned  ?— ■ 
Yes,  It  waa ;  and  by  you. 

A  sum  of  money  wu  subscribed? — ^Tbero 
waa. 

Did  yon  contribute  part  of  it?— I  did. 

Was  such  a  direction,  as  in  the  advertise- 
ment, given  to  me?-^There  was. 

There  is  another  advertisement  of  50/.  I 
believe  I  need  not  read  it ;  it  is  well  understood. 
Did  I  receive  that  60/.  from  you  io  the  name  of 
an  unknoHEii  contributor  ?^Through  me. 

Was  that  60/.  given  for  the  purposes  men« 
tioiied? — It  was. 

By  whom  ? — Sir  Stephen  Theodore  Janssen. 
I  was  also  a  sub«cril>er  jo  the  same  purjMiite. 

I  mentioned  in  the  course  of  my  defence 
what  may  otherwise  perhaps  l>e  feprrsented  aa 
not  true.  Did  I  send  by  you,  upon  a  relatioo 
from  you  of  a  motion  made  for  an  act  of  parlia- 
ment to  take  away  the  right  of  appeal  from  the 
subjects  in  cases  of  murder,  did  I,  or  oot,  send 
that  idessage  which  you  heanl  me  represent  in 
my  defence  ? — Yuu  sent  a  message  by  me  ; 
and  I  daresay,  from  your  accuracy  of  memory 
and  your  truth,  you  did  deliver  a  message  lor 
the  Attorney -General.  Whether  I  thought 
that  it  would  lie  of  the  same  efiV^t, —  I  did  men- 
tion to  Mr.  Rose  Fuller  the  determination  of 
Mr.  Home  to  go  all  lengths  in  oppoaiiion  to 
that  act  which  wss  to  destroy  the  right  of  ap* 
peal  in  cases  of  murder ;  aud  I  do  believe  ui 
my  conscience  bis  applicati<in  ^irevented  any 
further  steps  being  tsken  upon  it.  ' 

The  fact,  as  1  represented  it,  the  witoeM 
says  is  true. — Cenainly  so. 

William  Laeey  sworn. 

Examined  by  Mr.  HanUm 

[A  receipt  for  100/.  shewn  to  the  witness.] 

Is  that  your  hand-writing?— It  is. 

Do  you  recollect  that  100/.  for  which  that  is 
your  receipt,  being  paid  in  et  your  bouae?— 
I  do. 

In  the  name  of  Dr.  Franklio  ?— On  hia  ac- 
count. 

Do  3ron  know  by  whom  that  waa  paid  ?— 1 
have  it  in  my  book  in  the  name  of  Mr.  Horne. 

Do  you  reonlleet  me  to  ha?e  paid  it  myaetf  F 
— IdoAOt:  but  it  was  paid. 
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Do  you  know  of  ai»y  other  sum  ptiil  T— No : 
I  liattf  ifot  a  copy  at  il  ttandt  m  my  book 
here. 

1^  there  any  thiaj;  bcMilea  the  100/.  |iut  iu  P 
—No. 

No  50/  P— No. 

M'here  is  \lr.  CbeUiam  ? — fie  it  in  Ireland. 
'  He  ift  a  clerk  in  }our  houst'  ? — He  naa. 

Aud  used  tu  recei?e  money  occasionally  ? — 
»  w. 

D«i  you  know  his  hand- writing?— I  beNere  I 
•hould. 

Louk  at  that  receipt, 

[A  receipt  for  50/.  was  shewn  Ia  the  witness.] 
Lacjf,   1  belieTe  that  to  l>r  his  writing. 
Mr.  Horiu,  Call  Mr.  Gould. 

Mr.  Edu  urd  Th  >rolon  Could  a  worn. 
Ex.unined  by  Mr.  Home, 

Did  yoii  iu  tl»e  year  1775  srrvf  in  a  regiment 
of  tool  beioii^iii^  to  his  majesly  P-  1  did. 

Wf  re  v(»u  |»ri'Heiit  at  Lexio^nun  au«l  Concord 
QD  the  19ih  cf  April  1775  ?-^ I  was 

How  came  you  to  be  there  i* — .4a  a  subaltern 
ofiicer,  ordered  there. 

Ordered  Uy  whom?— General  Gage. 

At  what  time  did  you  receive  those  orders  P— 
I  don't  recollect  immediately  the  lime. 

Was  it  on  the  lOJi,  18th,  or  17th  of  April  ?— 
]  believe  it  Has  on  the  18th  in  the  evening. 

Did  you  receive  them  personally  from  gene- 
ral Gsge  P — N»  such  thing. 

Whom  then.'— Fiom  the  adjutant  of  the  re- 
giment. 

When  did  you  set  out  from  Boston  for  Lex- 
ington?—  I  cannot  exactly  8a>  the  time  in  the 
moining,  but  it  was  very  early,  two  or  three 
o'clock. 

That  is  in  the  night  in  April,  was  it  dark  ? — 
It  VI  as. 

Did  you  march  with  drums  beating  P«-No, 
we  did  not. 

Did  you  nurch  aa  silently  as  you  could  P — 
There  were  not  any  particular  orders  given  for 
•tlence. 

Was  it  obserred  P — Nor  it  was  not  obaerred, 
not  particularly  by  me. 

Were  you  taken  prisoner  at  Lexington  or 
Concord,  or  either  of  them  P — At  the  place 
called  Monottama,  iu  my  return  from  Lex- 
ington. 

I  ahall  ask  you  noqueationa  that  you  dislike ; 

5 {ft  me  a  hint  if  there  is  any  one  you  wish  to 
ecline— Did  you  make  any  affidavit? — Yes,  I 
did. 

Will  you  please  to  read  that  P  [Giving  the 
witness  the  Public  AdveriiM-r,  May  31,  1775.] 
1  believe  that  to  be  the  exact  substance  of 
ibe  affidavit  that  I  made. 

Lord  Mamficld.    It  cannot  be  read  without 
^  AtiiMUfy  General  consents  to  it. 
-  Oeneral.   1  don't  consent. 

UU    If  be  cooKAU  to  it,  I  have 


Mr  Home.  May  I  give  it  to  the  jury  P 
Lord  Mamfield,    No ;    I  seppoee  tliey  ha? e 

all  read  it  y  ears  avfo. 
Mr.  Home,  My  tord,  that  it  my  miifortiuM 

that  it  is  so  long  ago. 

[Mr.  Home  begins  to  read  it] 

Lord  Montjield.  You  uiu«t  not  ifod  M. 

Mr.  Horme,  I  bare  proved  the  paMkotmby 
tke  printer. 

Lord  Muu^ld.  It  will  ha?e  a  diffefei^t  coa- 
aeqoeiice,  if  you  ooly  mean  to  prove  thai  Ihsro 
was  such  an  afiidavit  piibli<ilied  If  yon  mirom 
to  make  thai  use  of  it,  then  yoo  loay  produce 
Ike  affidavit,  or  hjve  it  read.— Il  y»u  ntcan  %m 
prore  the  eonlenis  of  it,  they  mum  eooie  frocB 
the  wilneaa,  and  the*  you  will  hate  a  right  !• 
have  if  reed. 

Mr.  Hurme,  I  m*'so  both  to  l|^>ve  the  oom- 
tenia  true,  and  the  pubhcalion  of  the  ottdaviC : 
tbut  iodei^,  I  have  already  pr«voil. 

LtHrd  Mmiufield,  Then  you  may  read  th« 
sflidavit,  if  you  make  use  of  the  poMioalioB 
otit. 

Mr.  Home,  I  make  ose  of  both ;  that  it 
was  ao  published,  and  charged,  ood  ihkt  it  io 
true. 

*  The  Public  Advertiser,  Wedoetday,  May 
Slat,  1775.* 

[The  affidavit  read.] 

Are  the  contents  of  that  affidavit  trueP— 
Thc}  are;  it  was  made  at  the  time  I  was 
wounded  and  taken  prisoner. 

Fray,  do  you  know  thai  the  Americans.upoa 
that  occasion  scalped  any  of  our  triMipaP— I 
heard  ihey  did ;  bitt  I  Hid  not  aee  ihem. 

You  saw  none  P — 1  did  not. 

From  whom  did  ^ou  hear  itP— Frnm  a  eap* 
tain  that  advanced  up  the  country. 

Were  you,  at  the  time  when  the  orders  wer# 
given  to'^ou  to  go  to  Lexinuiou  and  Conoord, 
apprehensive  of  any  attack  b\  those  Americaiui 
sgainst  whom  you  went  P — We  were  aa  soon  •• 
we  saw  them  ;   we  found  them  armed. 

Before  you  went  from  Boatuo  ?— 'Thai  day 
we  did. 

How  many  miles  ia  Lexington  or  Coooord 
from  Boston  P — ^The  farther  ia  about  36  milet, 
the  nearer  is  about  19. 

Did  you  knovt,  had  yon  any  tnteUigenoe  tha4 
the  Americans  of  Lexington  and  Concord  were, 
at  that  time,  marchiu^,  or  ioiemhng  to  marclk 
to  attack  you  at  Boston  P — He  supposed  tlwl 
they  uere  marchiug  to  attark  ua,  from  a  con- 
tinned  fi'ing  of  alarm  guns,  cannon,  or  they 
api>eared  to  be  such  from  the  repost* 

Lord  Man^eld,  Did  you  aoy  €aiiBOB?«- 
Cannon. 

Lord  MaiufieUL  When  was  that  P— Ai  ioon 
as  we  began  the  march,  very  early  ip  tbo 
moruin^. 

Mr.  Home  But  did  you  hear  ihoae  alfuia 
guns  before  your  orders  tor  the  DAarch  wero 
given,  or  before  your  mvch  began  ?•— No. 

Bat  after  yoii  hod  bi|guB  your  aMirch?«« 
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Yes;  tfterweWgaaomntrdiUiftAUraiguaf 
beff40  Bring. 

IM  you  suppose  those  alarm  guM  to  be  in 
coosequenoe  of  your  bafing  begun  tbe  nareU  ? 
— I  caooot  say. 

I  will  not  desire  you  to  suppose  (tbougb  the 
gentleman  has  supposed  that  tbey  wf  re  coming 
to  aiuck  him)  but  do  you  know  of  auv  iatelU- 
gence  whether  ilie  persona  who  fired  toe  alarm 
guns,  whether  those  were  the  persons  who 
were  killed  a •  LexiogtoB  and  Coucord  f— No ; 
I  do  not. 

Mr.  Home.  How  those  orders  canse  you 
cannot  tell»  therefore  I  do  sot  mean  to  examiao  ■ 


to  it. 


One  of  Jury.   Pray  who  did  the  alarm  guaa  j 
belong  io  \    to  ihe  Aoiencaiis  or  eur  corps?— 
From  the  pi*«)f  incials. 

Mr.  Horne.  What  do  you  meao  by  an  alarm 
gun  ?  Alarm  may  be  misunderstood. — Gouid. 
Tiiut  id,  what  they  term  in  the  country  an  aUrm 
gun;  it  is  a  notice  gifon  to  assemble  the  country. 

Alter  you  bad  heg^u  your  march,  you  beard 
these  alarm  guns  f— Yev. 

Mr.  Home.  My  lord  Percy,  I  thank  your 
lordship  for  your  atieodance.  I  will  not 
trouble  yourlordshiu  with  any  questions.  J 
shall  not  ask  your  lordship  those  questions  I 
intended,  since  general  Gage  has  not  thought 

Sroyer  to  attend:  be  is  gone  to  Germany  1  uu- 
erstaod,  and  will  not  be  back,  I  suppose— 
tbe««  three  or  four  days ! 
Lord  Mansfield.  Then  you  ha? e  dooe  P 
Mr.  Home.  Yes. 

Reply. 

AUomey  Oeneral.  May  it  please  your  lord- 
ship, anil  gentlemen  of  the  jur}  ; 

The  gentleman  has  chosen  to  take  the  ceiv- 
duct  of  hii  defence  himvelf ;  and  in  the  course 
of  the  couduct  of  it,  he  has  proceeded  in  aa 
aingular  a  way  as  I  beliere  er er  any  cause  was 
conducted  that  was  ever  tried  in  any  court  of 
justice.  He  certainly  has  dooe  more  than  the 
wisdom,  than  the  propriety,  than  tbe  decency 
of  any  counsel  would  hafe  permitted  him  to  do 
qn  a  similar  «iccasion  ;  and  if  1  cei  jecture  his 
aim  aright,  from  tbe  manner  in  which  be  has 
attempted  the  defonoe,  he  baa  more  oaat  about 
to  be  stopped  in  a  great  varietY  of  parts,  far  tbe 
sake  of  making  it  a  topic  ef  complaint,  tbaa 
seriously  aiated  them,  aa  hoping  they  c6ald  be 
deemed  by  any  by-etander  (au«l  more  particu- 
lariy  by  yon  that  are  te  judge  of  them)  at  all 
pertinent  to  bis  defenoe.  I  did  not  reooltect  on 
the  outset  that  I  bad  so  totally  passed  orer  tbe 
terma  of  this  ebaive,  much  less  that  I  bad  so 
profusely  enlarged  0|ioo  sufaiecta  foroiga  and 
im|iertincnt  to  that  obarge,  as  to  lay  me  open 
to  auy  reflections  upon  that  acoouBt  It  ia  ool  I 
to  my  puipotte,  and  tberelore  I  will  trouye 
3foa  Willi  M»  refleetieue  upon,  tboee  Yarieus 
84orie«  (histories  »i'  vanooa  adventures  in  many 
parts  of  the  world)  with  wbieh  be  baa  tbeugbt 
proper  to  kiterbrd  the  speeob  be  has  made  to 
YOU  ttpoo  ihie  aolytcli  wbieh  beAire  I  ail 
inroi  I  bff»  liMli  ki»0fMf  JMliiii  im 
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bftvfa^f  staled  to  you  as  one  of  the  plainest,  aad 
clearest,  and  shortest  propositions  tliaf  ever  was 
kid  before  a  jury .  Gentlemen,  it  iseertainly  true, 
thecliargeintbeinformationconaistsin  this,  thai 
be  did  write  and  ptihlish,  and  cauae  and  procora 
to  be  written  and  published,  a  certain  fake, 
wickeii,  malicious,  scandalous,  astd  seditious 
libel.  I  was  afraid,  when  my  speech  was 
loaded  with  the  imputaiioo  of  ba«iDg  throws 
out  io%ectires  iu  the  terms  of  the  informatioui 
that  tbe  information  had  not  been  aufficiently 
explicit  upon  the  true  nature  and  quality  oif 
tbe  libel  which  it  offered  to  bi  ing  before  }oo.  I 
admit  that  the  information  is  ex|^lieit,  thst  it  ia 
direct,  and  that  it  perfectly  and  jusily  qiialiftva 
tbe  |ia<nre  of  the  chanre  that  is  brought  belbre 
YOU  of  scandalous  and  seditious.  It  is  Ukewias 
mferred  that  this  is  concerning  bis  majesty  ** 
government,  and  the  employment  of  his  troops ; 
the  information  has  therefore  undertaken  to 
say,  that  the  scurrilous  matter  which  follows  * 
was  delivered  in  writing,  concerning  the  kini^'s 
government,  and  couceming  the  employment 
of  the  troops.  If  it  was  delivered  couceming 
either,  it  is  su6Scient:  that  it  waa  delivereS 
concerning  both,  1  lake  now  (by  this  time  at 
least)  to  be  perfectly  clear. 

Then  the  matter  of  the  liM  is  this  :  that  at 
the  Constitutionsl  Society  it  waa  pnvposed  a 
subscription  should  be  immediately  entered 
into  for  raisiiig  the  sum  of  a  liuudred  |K>unds, 
In  be  applied  in  tbe  msnner  in  wliich  it  pro- 
ceeds to  specify  afterwanls.  And  the  gentle- 
man baa  been  at  the  trouble  to  prove,  that  that 
was  not  merelv  a  conceit  and  device  of  hM,  ia 
order  to  introduce  the  charge  that  folloMs ;  but 
that  the  charge  which  follows  was  (in  \mni  of 
fact)  introduced  upon  the  previous  act ;  which, 
according  to  my  poor  concvptiou  of  the  thing, 
does  not  deserve  softer  epithetti  thau  that  which 
folkwed.  It  is  no  alleviaiiou  at  ieajit  of  the 
hbel  that  he  has  piiblitiheil  upon  the  govern- 
ment, that  it  took  such  a  cominenferoeot  as  it 
did.  and  proceeded  in  such  cnn'Uict  aa  has  Wen 
imputed.  1  thought  it  a  candour,  so  ariicle  ol 
fidmesa  to  names  mentioned  or  even  alluded  to 
in  tbe  most  distsnt  way,  to  suppose  that  it  had 
not  been  exactly  in  the  way  he  thought  fit  ts 
state  it.  But  whether  it  were  or  were  not,  in 
what  view  baa  he  even  said  to  you,  that  that 
etreuanstance,  true  or  false,  goes  an  inch  to- 
warda  qoalif\ing  the  viruleuceand  indecency 
of  the  libel  that  immediately  folkiws  itP  The 
next  words  thai  he  puts  in  are—''  to  be  aoplied 
to  tbe  relief  of  tbe  widows,  orphans,  anff  agisd 
narenta  of  our  beloved  American  fellow<*sub- 
jecta,  who,  faithful  to  tbe  character  of  English- 
men, preferring  death  to  ahivery,  were,  for  that 
rwtfoii  ooly,  inhumanly  murdered  by  tbn 
king's  troops  at  or  near  Lexington  and  Con- 
cord,  in  the  province  of  tbe  Massacbusets.'* 
Let  us  a  little  see,  what  is  tbe  aature  of  tbn 
obeervations  he  makea  upon  it.  In  tbe  first 
ptoee,  that llefl it cxceedb^y  short  And  tbn 
6MeotioB  to  my  baviuff  lefk  it  short  was  siwpljr 
this:  that  I  bad  stated  no  osere  to  you  but  this, 
timt sf mrBii^ ^ ^  jsndMBt  s(ibe  kii«% 
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iraopt  the  eriitie  of  mardrr.  Now  I  ifalcd  it, 
■ft  inipuiiDif  it  to  ihr  troops  onlrred,  as  they 
were,  npoo  the  public  senrice.  And  irDpii:iBf|f 
lo  that  service  the  crime  and  ibe  quahficatioo 
•f  murder,  was  an  expmniun  scaiidslnu*  and 
■ediiinus  in  iti^H';  redectint;  hii^ily  upcio  those 
troops ;  reflpctinir  highly  upoo  ilif  conduct  of 
theio ;  and  rrileetiu^  upon  them  to  all  the 
purposes  and  eoucluiions  which  this  informa* 
lion  states.  But,  it  seems,  1  did  not  arj^ue  it 
•ttlfieieotly  !    1  confess  ?ery  fairly,  that  to  ar- 

Sie  such  propositions  as  thm«  (accordinif  to 
at  i^ntlenian's  notion  of  an^uin^  them  jtuffi- 
cientl})  is  far  beyond  alt  the  compass  of  ail  the 
telcou  aud  abihiies  that  I  have  io  the  world.  I 
cannot  speak  four  hours  in  ordt-r  to  demoo- 
•trate  to  }ou,  tliat  taninif  people  with  the 
crime  of  murder,  and  isxiui;  the  conduct  of 
people  with  that  imputation,  is  a  scandal  upon 
the  parties  so  rf  fleeted  on.  If  there  be  a  man 
of  more  diffusive  talents,  of  better  talents  at 
ipt-akinv,  who  can  expend  four  or  five  hours 
by  eiilari^ing  upon  that  propiiaitioo  in  that 
Banoer,  I  do  not  envy  him  his  talents ;  for  my 
luui{s  would  not  be  sufficient,  if  my  talents 
were.  1  trusted  that  I  had  sufficiently  demon- 
strated that  |iosition. 

Now,  on  the  other  tide,  what  is  the  kind  of 
aosHei  that  jg  maile  to  this.'  In  the  first  place, 
be  i^  ti)  |iri»ve  that  it  was  murder !  Asaertiug 
that  it  was  murder  ovt-r  and  over  aipiin  in  tbe 
•peech,  is  the  palliation,  ami  is  the  delence  of 
ibis !  But  he  is  to  prove  that  it  was  murder !  I 
confess  very  fairly,  that  this  is  the  fimt  hour  in 
which  it  ever  entered  ihti>  my  imaginatiou,  that 
that  specieii  of  priK>t'  nmld  be  aMowed  to  a  de- 
fendant !  I  am  not  at  all  sorry  that  it  has  been 
allowed  :  fur  the  consequence  has  been  to  re- 
fute more  than  hall'  the  speech,  and  more  than 
half  the  application  of  it ;  therefore  I  am  not 
•orry  that  it  has  been  allowed.  But  I  will 
■ever,  to  k>ni;  as  I  live,  accede  to  this  as  a  pro- 
position of  law,  that  a  man  shall  be  at  liberty 
IO  a  libel  to  char|[fe  you  with  tlie  crime  of  mur- 
der, and  when  he  is  indicted  for  that  hbel  (or 
•the rwise  brout{ht  into  judgment  for  it  by  in- 
formation,) that  it  sliould  be  competent  for  him 
Io  put  you  to  try,  whether  you  have  been  ifuilty 
cf  munler  or  no.  I  did  say,  what  common 
■eose  dictates,  what  the  law  of  every  civilized 
■late  under  heaven  presi*rilies  (and  there  is  not 
■  maxim  of  law  to  be  fetched  fiom  any  country 
•r  aire  that  contradicts  that,)  that  the  man  that 
cclomniates,  and  does  not  accuse,  dererves  to 
be  punished  with  exemplary  severity.  He  told 
Tou  a  h>nir  tlory  of  murders  supiMned  to  have 
been  committeJ  in  St.'  Georgre's  Fields,  where 
ke  took  to  himself  tbe  merit  of  havini;  prose- 
cuted that  murder.  As  i'^r  as  that  part  of  tbe 
■tory  ipoes,  I  don't  quarrel  with  him.  If  he, 
■eeiBg  a  transaction  which  be  took  to  be  mur- 
4tr^  thought  himself  bound  to  prosecute  that 
transaction,  honestly,  candidly,  and  with  hu- 
naoity  and  fairness  to  the  prisoner,  as  well  as 
to  tbe  friends  of  the  deceased ;  if  be  did  that,  I 
do  not  quarrel  with  him  :  but  wboeror,  in  tbe 
it  §£  iMNMOiSBticflF  thit  iiiiudar«  Dsbloihid 


ID  the  newspoper  (either  by  advcrtinioot  or 
otherwise)  matter  that  was  Hkely  to  cowe  aa 
impression  upon  the  miods  of  tbe  people  at 
lari(e,  or  upon  the  mhids  of  tbe  jory,  before 

1,  dida 


they  beard  that  pmeecuiion  tried, 
abandoned  and  a  most  picked  tbiof .  Is  tlHit 
the  way  that  people  are  to  be  tried  for  their 
livea  ?  Are  they  to  be  brought  belbre  a  jory  ib 
a  re^lar  course  of  trial,  to  be  heard  for  tbeai- 
selves  upon  tbe  evidence  then  Uid  before  them  P 
aod  b  the  inti^grity  of  a  libeller  to  iBterpooe,  bjr 
writing  down  their  reputatkm ;  aad  by  eadea- 
vouriog  to  instil  into  people,  where  they  caMwH 
be  beard,  where  they  have  do  opportuoitj 
to  contradict,  and  wliere  wiinesaes  caoaoC  be 
examined  either  oo  one  side  or  the  other,  an 
impression  that  they  are  guilty,  without  the 
form,  without  tbe  essence  of  trial  P  If  there- 
fore there  was  such  an  advertiaeaieot  aa  that 
published,  that  advertisement  1  hold  to  be  ■ 
most  wicked  one.  Prosecuting  men  that  arc 
thought  to  be  guilty,  is  a  fair  aod  an  booeat 
action.  In  this  case,  what  is  the  excuse  here P 
That  thev  cannot  be  prosecuted.  Supposiug 
the  acciifent  <if  tbe  di^anoe  from  that  skie  of 
the  water  and  other  accidents  should  so  far  iu* 
tervene  as  to  prevent  tbe  possibility  of  trying 
those  men,  even  if  they  bad  been  f^ilty  of 
munler,  would  it  follow  as  %  eouclusioo  upoo 
that,  that  they  shall  be  libelled  ?  and  that  it 
shall  be  in  tbe  power  of  any  man  alive  to  raise 
impressions  behind  their  backs,  by  pubfisbing 
in  tbe  newspaper  imputations  to  their  diaad- 
vantage,  which  they  cannot  contradict  or  re* 
fute?  calumoiating  them,  accusing  them  of 
murder?  The  time  woukl  undouUe«lly  come  iu. 
which  they  would  be  to  he  tried  for  it,  if 
guilty  :  and  to  be  tried  for  it  under  that  sort  of 
impression !  I  am  amaxed  that  any  roan  of 
common  sense  could  (even  in  his  own  case) 
imsgine,  that  it  would  be  tolerable  doctrine  in 
the  ears  of  people  that  have  lived  for  years  in  a 
civilized  country,  that  that  was  tbe  true  way 
of  prosecuting  upoo  the  subject  of  murder !  He 
told  you  a  story  of  Glenco,  which,  if  I  under* 
stand  him  right,  went  directly  the  reverse. 
They  were  to  be  tried.  Unless  be  lueaua  to 
compare  the  authority  of  the  Morning  or  Loo* 
don  £veuing  Post  to  the  cooocils  of  Sie  whole 
nation !  if  be  means  to  make  that  eomparison 
(which  he  did  not  make,  and  which  ia  loo  ab« 
surd  for  roe  to  do  t«»r  him ;)  makiug  that,  e 
degree  of  idle  aoabigy  would  seem  to  ariao ; 
but  without  that,  absolutely  uooe. 

Now  with  respect  to  the  rvot,  be  has  offered 
by  evidence  also  to  establiah,  that  this  must 
necessarily  be  a  murder ;  and  the  fate  of  thoae 
people,  it  seems,  i«  to  be  tried  by  tbe  effect  of 
that  evidence !  Aud  what  doea  that  evideoce 
amount  to  ?  Why,  that  the  king'k  troopa,  under 
the  command  of  general  Gage,  were  in  aa 
hostile  country  ;  aod  that  it  was  impossible  Ibr 
them  to  go  upoo  any  serrioe  (ordered  by  that 
geeeral  and  conduoled  by  his  officers)  without 
•o  attack :  that  the  roomenl  they  went  out  of 
Boston  akrm  gutta  were  dieeharged,  in  order 
to  niie  thept  wtr  thct  piMMdiM  etiutry  «a 
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tlie  other  tide  opOD  them,  and  to  make  the  at- 
tack upon  them.  And  this  it  the  medium  by 
%v  h  ich  it  is  to  be  proved,  that  the  soldiers  w  bo  were 
ordered  by  their  commander  to  ad? ance  from 
their  post  at  Bortoo  into  that  country,  were 
guilty  of  murder ;  because  they  were  sur- 
roundedjipon  the  i8tl|  and  19th  of  April,  in 
oon8H|uence  of  those  alaraa  guns,  with  an 
armed  force  on  the  other  side,  in  order  to  with- 
stand aod  oppose  their  operations,  they  being 
at  ibst  time  in  an  hostile  country  I  Why,  if  I 
had  meant,  if  I  had  thought  il  consistent  with 
law  or  with  reason,  tn  enter  into  a  discussion  of 
that  question  with  him,  whether  he  is  a  libeller 
or  nut,  for  having  charged  them  with  murder 
by  a  |)rinte<l  paper,  instead  of  charging  them  in 
a  more  direct  way  ;  it'  I  had  thought  it  neces- 
sary to  establish  the  case  against  him  in  the 
strongest  and  most  {precise  manner,  it  would 
have  Deen  by  calling  just  such  a  witness  as  that, 
in  onler  to  prove  that  the  troops  were  themselves 
atUcked  ;  and  that,  upon  the  moment  of  their 
going  out  of  the  place,  they  were  surrounded^ 
with  hostile  attack.  Bnt  necessity,  it  seems, 
necessity,  according  to  the  notion  of  law,  is  that 
which  self  defence  prescribes,  that  a  man  must 
go  to  the  wail  who  is  attacked.  He  must  fly 
lint ;  and  if  he  can  esea|»e  by  flight,  then  he 
shall  not  justify  himself  by  turning  and  repell- 
ing the  attack  I  What  sort  of  understandings 
does  he  imagine  the  audience  to  be  composed 
of,  wlipu  he  represents  an  expedition  and  attack 
of  this  sort  in  that  manner?  That  the  king'a 
troops,  when  they  beard  the  alarm  guns  and 
were  attacked,  uere  to  fly,  to  get  to  the  wall, 
and  drop  their  arms !  tliis  is  the  notion  of  mili-. 
lary  di«|iOHition  in  an  hostile  country  !  and  this 
is  the  law  that  the  learned  gentleman  has 
Iciirned  from  the  State  Trials,  the  source  of  hia 
reading!  and  which  he  has  set  forth  with  a 
dexterity,  and  a  species  of  understanding,  and 
a  Kori  of  eliKjuence,  which  is  peculiar  to  him. 
A  ml  I  must  say  now,  it  is  more  than  I  ever 
heard  bt^fore.  If  I  had  the  honour  of  a  con- 
versation with  him  nine  years  ago,  I  had  forgot 
it.  I  <hd  not  take  notice  of  the  conver- 
aation  perhaps  enough  to  retain  it.  J  had 
still  less  an  idea  that  his  abilities  wpre  so  con- 
spicuous. Butthis  species  of  eloquence  I  take 
to  l)e  peculiar  to  himself;  as  it  could  not  have 
been  delivered  by  a  counsel ;  it  would  have 
been  absolutely  impossible  by  a  counsel  used 
to  practice ;  it  would  have  been  impossible  to 
a  counsel,  used  to  feel  the  weight  of  his  argu- 
ments, used  to  feel  the  ridicule  of  applying 
such  kind  of  arguments  as  these,  and  deterred 
by  tiiat  means  from  doing  it.  No  counsel 
wouid  hiive  thought  himself  warranted  to  do 
this.  He  would  not  have  had  conceit  enough 
to  think  Ilia  own  understanding  so  superior  to 
all  that  heard  him,  as  to  suppose  ue  could 
pass  such  a  proposiition  upon  his  auditory,  that 
the  conduct  of  an  army,  in  an  hostile  country, 
was  to  he  like  the  caw  of  a  man  indicted  for 
murder  to  fly  to  the  wall,  for  fear  they  should 
do  some  mischief !  This  is  the  sort  ot  defence 
lie  has  thought  fit  t6  make  upon  tUia  subject ; 


and  it  givet  me  a  ^und  for  saying,  that,  iff 
was  short  in  applying  the  charges  of  the  inlfor- 
mation  as  I  should  have  done,  it  b  now  com-^ 
pletely  applied. 

All  that  part  of  the  defence  which  went 
perfectly  wide  and  foreign  to  all  practical  appli- 
cation to  the  case,  1  will  now  entirely  drop. 
At  the  same  time  1  cannot  do  it  without  making 
thia  observation  ;  that,  whatever  be  the  degree 
of  veracity  claimed  by  and  due  to  that  gen- 
tleman, in  the  particular  words  that  he  thinke 
proper  to  impute  to  the  vanoua  |ieople  whose 
worda  he  haa  thought  fit  to  quote ;  as  far  ae 
my  memory  goes  of  the  transacibna  which  I 
do  remember  ;  as  far  as  conjecture  goes  with 
regard  to  those  I  have  not  a  perfect  memory 
of;  I  believe,  that  this  failing  at  least  belonge 
to  bis  representation  of  them :  that  taking,  ai 
he  has  done,  particular  passages,  for  the  sake 
of  remembering  them  to  the  disadvantage  of 
the  speaker,  he  has  strip|>ed  them  of  their  con- 
text. He  has  therefore  made  it  impoasible  te 
recollect  the  whole,  in  order  to  see  whether 
thev  would,  or  uot,  turn  out  such  nonsense  ae 
he  has  imputed  to  those  several  speakers.  I| 
may  be  true,  for  aught  J  can  tell ;  though  if' 
any  biuly  had  asked  me,  whether  I  ever  apoke 
upon  that  subject  be  mentions  in  the  House  of 
Commons,  I  should  have  said  no,  directly .; 
for  I  lielieve  I  did  not.  I  believe  Mr.  Oliver 
will  not  say,  that  he  brought  any  such  idle 
message  as  that  to  me.  I  should  have  treated 
it  with  ridicule.  I  have  no  objection  to  con- 
verse with  Mr.  Oliver  upon  any  aubject  he 
thiuks  proper.  He  does  me  honour  by  it. 
But  if  he  had  brought  me  such  a  mesaage  from- 
a  person  in  Mr.  Hornets  situation,  respecting 
iny  conduct  in  parliament,  a  little  laughing  at 
the  message  he  must  have  excused.  But  be 
does  not  aay  he  brought  me  auch  a  message. 
I  don't  know  that  1  btire  any  part  in  that  de- 
bate. But  he  says,  he  took  down  some  words  ; 
and  that  1  said,  it  was  a  Gothic  custom.  If  I 
got  up  to  make  a  speech  upon  a  proposition  of 
law  of  that  magnitude  and  extent,  of  auch  e 
variety  of  reading  that  that  proposition  frat 
open  to,  and  contented  myself  with  sitting  dowpt 
and  saying,  it  was  a  Gothic  custom ;  I  shoukl 
not  have  had  any  pretensions  to  the  ear  of  that 
House.  If  1  made  any  discourse  about  it; 
which  I  suppose  1.  did,  as  he  says  1  did;  I 
suppose  it  is  as  idle,  as  foolish  a  kind  of  speech 
as  it  is  possible  for  any  man  to  make.  1  sliould 
not  wonder  if  I  was  refused  all  audience  tliere 
in  all  times  to  come,  provided  my  speechee 
were  just  those  which  1  have  had  the  —(not 
misfortune,  for  I  think  it  very  natural)  as  1  have 
heard  to-day.  Other  people  have  shareil  ex- 
actly the  same  fate.  Is  it  a  fair  thing,  with 
respect  to  any  judge,  with  re8|»ect  to  any  court 
of  justice  f  is  it  a  fair  thing  to  atate  one  fif- 
tieth psrt  of  a  cause  depundinir  before  them 
with  an  observation  which  the  other  fortyonine 
parts  would  never  have  justified  upon  it  r  Is  it 
the  part  of  a  gooil  citizen,  of  a  man  that  reve- 
rences the  laws  of  his  country,  of  a  man  that 
wishes  any  thing  but  anarchy  to  rise  in  a  euMH 
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try?  It  it  th«  fwrt  of  a  good  dtisMi  to  ItmI 
coarts  of  jofiliee  io  that  manner,  wiih  reapoct 
to  eatea  cited  fVom  their  decision  in  the  way  in 
wtiirh  thone  werr  cited  ?  I  mention  tiiem  oaly 
iD  tlie  way  of  obaervionf  that :  for,  to  he  tore, 
k  waa  perfectly  impertioent  to  any  ^nt^ion  de- 
pendinif  hefbre  you ;  ami  uoleaa  ii  had  heen 
o^ualty  ao  with  reapect  to  the  caaet  themael? <^, 
]  ahoi|td  not  have  gireo  yon  the  trouble  of  a 
ainfle  word  U|ioii  that  There  waa  one  thing 
which  f«*II,  »  hich  gare  me  aone  little  aatoniih- 
■lent  to  hear,  and  which  I  remember  well.  I 
dao't  take  notee,  but  J  have  a  pretty  general 
remembrance  of  thinga  ddlrerea  by  me.  I 
take  mynelf  to  have  atated  to  you  in  the  ontaet 
the  Vfty  aame  doctrine  of  intention.  Why, 
who  dwibta  bnt  that  the  intention  conttittilea 
the  criminality  of  evenr  charge  of  every  deon- 
mioati^Hi  and  kind  P  But  the  extreme  ridicule 
of  the  thing  ia,  the  talking  of  that  doctrine  upon 
an  occai«ioo  like  this!  8ee  what  it  is.  The 
words  are,  that  the  American  subjects  for  meri 
tariffus  considerations  upon  their  part,  and  fbr 
thuae  considerations  only,  were  iuhuroanly  mur- 
dertMlm  Lfxiiigton  and  Concord,  in  the  province 
of  i^laK8a<*linsetN  Bay.  Nobotly  can  doubt  in 
the  woH  I,  but  that  imputing  inhuman  murder 
to  the  coodiici  of  those  troo|ia,  ia  abuae !  I  aup- 
pose  he  did  not  mean  it  aa  flattery,  to  extol 
tliem,  to  deliver  them  down  to  poatertty  (if 
such  parairrapba  as  these  liod  any  chance  of 
reacliing  down  to  posterity)  to  deliver  them 
ddwn  to  posterity  in  terms  of  heroism !  He 
■Mant  to  abuse  tnem  :  the  words  tbemiielves 
are  abuse.  Then,  1  say,  where  words  of  direct, 
mqualified,  indubitable  al»usff  are  printed  con- 
cerning any  man  alive ;  that  tlie  very  circum- 
Otance  of  printimr  calumny  concerning  a  man, 
carries  along  with  it  an  intention  to  abtise  him. 
Why  ii  is  nonaenae  to  doubt  it.  One  may 
■pin  worda  till  one  losea  the  meaning  of  a  aen- 
tence,  and  the  ilrat  wordu  that  are  uaed  in  that 
•eotencc  ;  but  it  ia  nonaenae  to  deny  w  hen  yon 
«8e  direct  abuse  ;  when  you  revile  them  in 
the  very  attempt  (o  justify  the  charge ;    and 

r'n  uae  terms  of  abuae  ;*  that  those  terms  of 
le  don't  prove  intention  of  abuse :  primi 
/acie^  at  least,  they  will.  If  a  man  is  called  a 
raai*al,  has  be  any  doubt  wliether  the  man  that 
called  him  ao  means  to  abune  him  or  not  f  Why 
that  is  playing  with  words  in  a  most  ridiculous 
manner.  And  theae  are  the  kind  of  words  that 
are  now  called  in  question  ;  and  a  jury  are  told, 
tliat  where  a  libeller  calumniatea  another  with 
the  imputation  of  a  capital  crime,  that  calumny 
carries  along  with  it  a  proof  of  his  intention  to 
calumniate.  That  is  the  dreadfal  proposition 
which  is  to  prove  an  intention  to  overturn  all 
the  liberiiea  of  this  country !  I  wiah  those  who 
talk  ab<iut  their  libertiea,  would  be  pleased  a 
little  to  have  a  small  regard  for  the  libertiea 
of  others.  The  man  that  robs  upon  the 
highway,  while  he  is  unapprehended,  is  the 
IVeeat  of  all  human  creatures:  but  the  men 
whom  he  attacks,  whom  he  plunders, 
«>*Honi  he  temlies,  theae  are  not  free  as  long 
-f  art  uoder  hit  domiaioD  and  power. 


The  maa  that  daahea  Khdi  ahaai  km  «pM 
every  ooe  he  it  picaaad  to  call  hia  eataay^  la 
the  traaat  of  all  ageata ;  hat  thaaa  that  ha  ia- 
fMeta  deep  injury  opoa^  ara  thay  free?  And  ia 
it  talkiag  with  comoiaa  aaaaa  to  aay  H  tnaaaa 
the  liberty  of  doing  wroag  f  af  attacking  ^• 
aotial  property,  repntaliao,  ar  what  1  fwaae, 
without  beia<  cimroaled  f  la  that  what  yan 
caHfreMlomf  It  ia  a  delkiitiaa  of  f  laadaai  that 
I  aever  expected  to  hear ;  aad  which  caa,  1  aaa 
aure,  do  no  good  to  any  eauae  upon  the  aida  af 
which  it  ia  advanaed,  hcfbrc  any  oae  gsatiewan 
of  commoa  aenae !  That  1  eall  aa  fraadaaa. 

With  regard  to  tlM  reat,  what  caa  oaa  argwa 
it  more  ?  Why,  yea,  it  aaema  ana  may  |  Im^ 
aaaaa  if  you  will  acaa  thecaaatractiaa  of  theaa 
words  well,  they  will  not  aoioont  ta  a  lihd. 
Not  amount  toa  libel  I  it  aeemed  ta  om  a  tranr 
hardy  propositioo  when  it  waa  Unt  of  aU  stated, 
that  calling  a  oamher  af  men  asordercra  waa 
aot  a  libel.  No,  aaya  lie,  It  ia  iwt  a  libel. 
Obaerve,  I  calhid  it  uader*writ,  it  ia  writ  be- 
yond common  aense,  instead  of  below  it,  which 
was  the  first  apprehenaion  I  had  of  the  tbiag. 
For,  he  says,  aaa  cmiUat  that  there  were  any  per* 
aoas  of  that  deaoripiion !  n&m  eotiitut  that  there 
were  any  widowa,  orphans,  or  parenta !— aeii 
Cimttat  that  there  were  any  beloved  Aancrtcaa 
fellow-aubjecta— and  I  believe  more  aboat  that 
last  than  any  ihiag  elae ;  for  1  do  not  believa 
that  our  love  to  our  American  feUow-aulifeeta 
waa  that  mling'  iirinciple  that  governed  thia 
publicatioa.— '*  Wlm,  faithfal  to  the  character 
of  fingliahmen,"—  (that  may  be  true,  fbr  aught 
I  know)  •*  preterring  death  to  alavery,  were,  fbr 
that  reaaon  only,  inhumanly  murdered  by  tha 
king's  troops.*'  iVba  coat^af  whether  theea 
were  or  were  not  any  king'a  troo^ia !  It  hap* 
peoa  unluckily  in  the  last  part  of  the  aeatence, 
It  ia  asserted  that  there  were :  fbr  the  aeateaca 
roaa-^**  who,  faithful  to  the  character  af 
Enirriehmen,  preferring  death  to  alavery,  were, 
fbr  that  reason  oaly,  iahumanly  murdered  by 
the  king'a  troopa :"  ao  that  if  aasertioo  waa  ae* 
cesaary,  there  ia  aa  aaaertion  fbr  yoa.  But, 
howeveVf  how  can  any  body  trifle  ao  much  with 
hia  own  underatandiag,  or  with  the  anderatand- 
ings  of  others,  aa  to  aappoae  that,  if  it  had  beea 
without  an  aaaertioa,  aappoae  it  had  been  a 
quest itm,— why  did  the  king'a  troopa  murder 
our  American  feltow- aubjects  ? — why  would 
not  that  convey  a  hbel  juat  aa  much  f  Are  there 
any  necessary  forma  of  worda  that  compoae  a 
hbel  P  I  think  it  fair  to  aay,  that  that  waa  given 
op.  It  was  uaed  more  to  ahew  the  skill  of' tha 
adversary  than  to  thie  menta  of  thequastioe. 

But,  it  seems,  that  a  aoldier  UMiy  commit 
murder :  aye,  to  be  aure,  aa  may  aav  other 
maa  alive.  There  it  ao  question  at  all  about 
that ;  bat  if  any  man  ia  auppoaed  to  have  com* 
mited  murder,  he  ought  to  be  tried.  If  aay 
roan  is  charged  with  having  committed  murder 
(otherwise  than  in  a  k'gal  course)  he  ia  caluoa* 
niated  ;  he  is  |jbt*lled :  and  that  ia  all  that  T 
have  to  coatemi  before  you.  But  it  ia  a  Uttla 
dfiiibted,  whether  ihia  relatea  to  the  empkiy^ 
meat  of  tha  kiag'a  troopa  I  imiiit  adaaittliai 
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that  doabt  was  tttrted  a  Ihtle  before  the  ez- 
plftDitioo  of  ooe  of  the  whoeaws  came :  and  I 
•uppoae,  if  that  had  bceo  id  the  contemplation 
of  the  learned  gentleman  when  he  spoke,  he 
would  not  ha?e  railed  that  as  a  matter  of  doubt ; 
because,  as  it  stands  now,  it  seems  a  very  plain 
proposition  (both  upon  the  efidenoe  and  the 
reason  of  the  fhing)  that  it  was  so  applied,  and 
meant  to  be  so  applied.    Then  he  informs  you, 
that  I  hate  used  a  number  of  words,  and  he 
ga?e  you  a  list  of  them. — I  wondered  to  find 
the  words  that  1  had  used  in  a  written  speech, 
brought  in  so  many  rolumes  into  the  court  to 
be  used  again  here.     But,  it  seems,  this  is 
a  colledioD  of  all  the  words  I  erer  used  in  my 
life;   and  he  sits  down  in  his  chamber  (the 
place  he  is  most  used  to  sit  in)  collecting  all 
these  words,  and  then  comes  here  with  a  cri- 
ticism upon  them.    Now  I  hate  not  the  least 
inclination  to  derogate  from  that  learned  gen- 
tleman's talents  as  a  critic :   and  if  the  foMi  of 
auch  poor  language  as  mine  will  ser?e  the 
gentleman   to  employ  himself  upon,  he  is 
quite  at   liberty  to  lio  it  upon  this  or  any 
other  occasion,  whenerer  he  thinks  proper  to 
employ  himself  quite   so   innocently.     The 
words,  in  substance,  I  will  maintain.    1  really 
<lid  not  believe  that  the  gentleman  who  had 
written  thai  psragraph,  would  hare  undertaken 
to  defen<l  it  just  in  the  way  in  which  he  has 
done  to-day.    I  thought  that,  instead  of  qnib- 
bling  upon  the  force  of  it,  that  he  would  hare 
adranced  a  great  deal  more  boldly  to  it  thin  he 
did ;  at  least  in  the  outset  of  the  speech  to-day : 
and,  in  the  latter  part  of  his  speech,  he  so  imr 
justified  what  1  foretold  in  my  own  mind  upon 
the  subject,  (hat,  I  think,  he  has  proved  to  a 
demonstration  (if  that  were  an  essential  part  of 
the  case)  that  bis  true  reason  for  writing  that, 
was  to  defy  the  laws  of  the  country  ;  for  so  I 
stated  it.    I  stated  it  that  there  was  no  afiec- 
tation  of  discossiug  any  subject ;    that  there 
was  no  pretence  or  colour  even  of  reasoning 
upon  any  subject  ;*  under  the  mask  of  which 
many  others  have  thought  proper  to  cloak 
themselves,  when  they  wish  to  write  malig- 
nantly.     But  there  was  not  even  an  affecta- 
tion of  that ;   but  a  blunt  way  of  bolting  out 
so  much  calumny,  without  qualifying  it  iu  any 
way  in  the  world,  or  making  it  appear  any 
thing  more  than  that  which  f  stated  it  to  be; 
— an  attempt  to  defy  justice. — Either  prosecute 
this,  or  never  prosecute  again  n  lontc  as  you 
live,  is  the  true  language  of  this  advertise- 
ment. 

What  is  the  rest  of  his  defence?  It  connsts 
in  abusing  me;  the  judge;  the  jury;  the 
Crowo-omce  ;  the  law  as  it  now  stands;  the 
counsel  that  appeared  for  the  printers  who 
were  convicted  of  the  same  crime  before,  be- 
cause they  did  not  do  euoueh  and  act  to  his 
mind ;  and  the  solicitor  of  the  Treasury !  That 
is  the  nature  of  the  defence  made  in  thin  cause ! 
1  have  chosen  to  separate  it  from  the  case,  and 
yet  I  belie%e  1  shall  be  forgiven  if  I  say  a  few 
wordrt  upon  the  rest  of  the  subject.  The 
learned  geoUeman  thinks  proper  to  altte  to 

VOL.  xx: 


▼ou  that  this  is  a  prosecution  of  two  years  oM ; 
Because  the  offence  was  committed  on  the 
9th  of  June  1775,  and  because  you  are  now 
trying  it  in  July  1777.    Now  if  he  could  have 
made  any  thing  of  the  observation,  it  would 
have  been  just  as  handsome  to  himself  (it  is 
nothing  to  me,  for  I  despise  all  those  things) 
it  would  have  been  as  handsome  to  himself,  if 
he  had  thought  proper  to  state  the  &cta  pre* 
cisely  as  they  were.     This  information  waa 
filed  in  Michaelmas  term  J 776;   and  it  waa 
not  my  fault,  but  his  fault,  that  it  waa  not 
brought  on  to  trial  in  the  Hilary  term  follow- 
ing.   But  still  there  is  between  the  9tb  of  June 
1775  and  Michaelmas  1776,  some  time,  tliougli 
not  two  years ;    a  year  and  something  more. 
Then  he  complains  that  I  thought  pro|ier  to 
file  my  information  against  the  printers  first, 
although  1  might  have  applied  to  those  printers 
in  order  to  have  obtained  evidence  against  him* 
In  the  fir&t  place,  1  have  made  it  a  rule  to  my* 
self  not  to  apply  to  any  printers,  in  any  other 
way  than  by  cnarKing  them  for  their  delin- 
quency, and  bringing  them  before  a  jury  to  be 
tried.      Tliat  is  the  application  that  I  make, 
and  always  will  make  to  the  printer  of  a  libel. 
In  the  second  place,  if  1  bad  thought  proper  to 
apply,  as  be  calls  it,  to  the  printer,  I  might 
have  had  a  fictitious  conversation  put  upon 
me,  in  order  to  prove  that  I  bad  practiseil  with 
them  to  get  Mr.  Home  delivered  up.    Now  in 
the  third  place,  it  is  a  matter  of  perfect  indif- 
ference to  me  whether  I  prosecute  the  printer 
or  the  author.    And  1  will  tell  you  why.     My 
notion  with  regard  to  authors  are,  that  most 
of  them  are  generated  by  printers;    at  least 
more  authors  are  produced  by  printers  than 
printers  by  authors;    and  if  the  press  waa 
never  to  go  till  the  good  sense  of  some  author 
set  it  to  work,  it  would  prevent  a  great  deal  of 
the  groaning  of  the  press  upon  publications 
and  subjects  much  too  frivolous  to  be  regretted 
if  they  were  lost ;   and  1  believe  authors  have 
grown  more  from  the  press,  than  the  press  baa 
grown  from  authorship.     If  I  stop  the  publi- 
cation of  libels,  I  think  I  do-an  essential  good 
to  the  country.     I  know  if  they  are  printed 
and  published  ostensibly,  where  to  apply  to 
stop  them :   but  I  never  did,  nor  ever  will  stop 
them  by  applying  to  the  printers.     He  has  ex- 
plained, by  examining  the  printers  themselves, 
that  no  such  application  was  made  to  them* 
I  cannot  state  exactly  upon  memory  the  time 
when  1  commenced  this  prosecution.     I  sup- 
pose it  must  have  been  abtiut  the  time  when 
the  others  were  tried.     If  so,  the  consequence 
is,  that  the  Michaelmas  term  following,  in  con- 
sequence of  that  applieatRMi,  waa  the  very  first 
time  that  I  could  file  an  iuformatiiHi  at  all.     i 
was  tf»ld  when  the  printers  were  tried  here. 
Why  do  not  you  resort  to  Mr.  Home? — You 
are  afraid  of  Mr.  Home.     To  be  sure,  there 
was  some  reason.      If  I  had  known  that  I 
should  have  been  obliged  to  hear  so  much  elo- 
quence !    especially  to  have  the  trouble  of  re* 
plying  to  it ;   it  would  have  been  a  prospect  I 
sb«^uld  not  have  liked.    Bat  1  believe,  1  should 
9C 
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tev^  waded  Ihroufffc  all  that  proapaet,  if  I  bad 
been  ever  m  Boeh  apprised  of  it  before.  And 
wbim  Mr.  Home  vrai  dipclosed  to  be  the  a«- 
tbor,  I  certaiuly  should  ha?e  proaeculed  bim. 
Bat  helbro  he  made  that  discUwure,  what  I 
Mid  it  tnie;  that  be  defied  the  laws  of  hii 
eountry  ander  the  acreeii  ot  the  printert.  And 
he  has  proved  himself  that  he  was  not  to  be 
discleaed  witboot  a  jirosecution.  He  trave  no 
smhoriiy  to  the  pnaten  to  ifw  to  the  soliciior 
of  the  treasury,  and  make  a  disdosure  ot'  him : 
mr,  if  he  did,  they  made  no  sueli  disclosnre. 
And  yet  this  manner  of  delayinn;  the  cause  is 
«oe  of  the  grounds  upon  which  he  has  tlioujpht 
ttroper  to  treat  me  jvst  In  the  manner  in  which 
Iw  did.  Now  I  would  b<*g  you  a  little  to  re- 
collect how  that  part  of  the  conversation  arose, 
Wbcti  the  Icameil  urentleman  •\iiokt  without 
book ;  when  be  spoke  at  first,  and  had  not  his 
words  so  well  measured  as  the  well-timed  Is- 
boar  of  his  closet  enables  him  to  measure  his 
words  upon  paper :  he  certaiuly  took  the  free- 
dom of  charging  me  of  using  all  means,  right 
or  wrong,  foul  or  fair,  in  order  to  get  a  convic- 
lion. 

Well,  what  is  the  next  article  of  his  ha- 
rangue? 1  am  reproached  for  havini;  boasted 
of  ine  integrity  of  my  character,  because  1  de- 
nied the  truth  of  a  folseand  impertinent  chanETe; 
because  it  is  neither  true  nur  pertinent,  that 
ever  I  had  employed  myself  in  the  way  in 
which  1  am  so  represented  to  have  emphiyed 
myaelf.  And  what  is  the  boast  upon  that  ?  It 
Is  a  very  high  one ;  for  I  called  upon  him  to 
Mme  his  instances.  That  was  my  boast !  and 
fainoceace,  when  it  is  able  to  call  upon  its  re- 
Tiler  to  name  his  instances,  does  make  a  prood 
snd  magnificent  boast.  iM>  tar  I  boasted.  Well, 
when  <»lled  opoA,  what  are  the  instances? 
The  first  is,  that  I  prosecute  before  a  special 
JDry.  That  in  a  proaeeotion  which  I  (the  ser- 
?BQt  of  the  pubKo)  think  proper  (fi>r  reaaoos  of 
poblic  weight  and  hnuortaoce)  to  produce,  I 
wish  to  hove  men  of  the  first  character,  of  the 
firat  sitoation,  men  of  the  highest  and  most  ap- 
l^roved  honour,  my  judges !  that  ia  the  firat  ar- 
ticle in  which  the  opprobrinm  is  to  be  justified 
•f  my  using  all  means,  foul  or  fair,  in  order  to 
obtain  a  conviction !  In  thia  he  has  all  the  ad* 
▼aotage  that  an  accnaer  can  possibly  have :  I 
ooafesa  the  whole  chai^.  It  ia  my  deaire  to 
have  all  my  aotioos  ao  tried ;  it  ia  m  v  deaire, 
and  1  wii,  whenever  I  can,  obtam  a  trilmml  6f 
that  sort ;  which  (from  the  great  dekterity 
nod  wisdom  of  eloqaeooe)  is  hMhed  upon  to  be 
the  best  topic  (before  tbem)  to  condemn  me  for 
vaaorting  to !  Thia  is  another  matter  he  wooM 
have  been  totally  deprived  of,  if  he  bad  anbmlt- 
t»d,  aa  those  poor  pridten  did,  to  be  defonded 

S  counsel.  They  would  never  have  thought 
abuMng  the  Attorney  General  (before  a  spe- 
ctal  Jury)  only  becauae  he  thought  proper  to 
lay  ma  caune  before  that  jury !  It  is  a  aingu- 
br  way  to  take  those  topics  whidi  go  beyond 
the  ability  or  practieeof  any  ooonael  whatever! 
Then  the  nesn  attsck  is* upon  tbc  poor  roas« 
'^^CtfaaCmm-offioOvSirJuQCiBittrow.    I 


do  not  beNeve  thst  there  eftista  in  thia  world  a 
man  of  more  tofletlMp  integrity  than  air  JaoMn 
Burrow.  I  never  heard  him  cbai^^  in  my  lifo 
with  any  thing  like  opprobrium.  I  know  perfeef- 
ly  well  that  if  I  were  to  apply  to  sir  Jamea  Bur- 
row, in  order  to  get  any  particular  manner 
of  striking  a  jury,  either  in  London  or  Mid- 
dlesex, that  he  would  net  himaelf,  for  the  whole 
evening  after,  to  contrive  how  he  could  beat 
cross  tlie  fnirpose  of  thst  application.  I  knoWr 
he  wouM,  I  kno^  him  verv  well,  I  am  sure  he 
is  a  very  honest  msn ;  an)  1  am  avre  I  shonM 
fare  exceeilingly  ill,  if  I  was  to  attempt  to 
make  any  such  appNcntion.  None  such  ia  sug- 
gested. But  it  is  said,  that  the  aoKcitor  of  the 
Treasury  desired  sir  Jsmes  to  takethispart ;  to 
take  two  special  jurymen  out  of  e^ery  leaf; 
giving  this  reason  fiw  it,  becauae  the  books  might 
be  made  op ;  and  that  if  it  was  once  known  to 
be  the  practice  of  sir  James  to  begin  in  the  mid- 
dle, or  the  end,  or  any  psrt,they  might  be  mvAe 
up  by  the  address  of  the  oflioer,  so  as  to  get 
a  pariicular  set  of  men  for  a  jury.  I  wiH  take 
it  as  said  by  the  gentleman :  the  solirttor  pro- 
posed that  there  might  be  taken  two  out  of 
every  leaf,  which  wituld  produce  the  foireat 
colleetioii  of  the  jury  hi  the  broadeat  manner, 
and  ont  i»f  the  greatest  number  and  variety  of 
names  and  people.  So  far  1  think  nothings 
imfnir  in  the  solicitor's  npnlication :  and  I  do 
not  know,  1  protest  to  Qod,  at  this  very  mo- 
ment, what  earthly  reason  sir  Jamea  Burrow 
could  have  to  refuse  that,  except  the  one  which 
I  strongly  suspect  hmi  of,  namely,  that  one— 
that  it  waa  desired  by  the  solicitor  for  the 
crown : — for  if  he  apprehended  that  it  wonld 
^ve  the  slightest  gnmnd  for  suspicion  by  tak- 
mg  any  one  article  of  comhfct  whatever,  he  is 
very  nice,  1  know,  and  very  obsthiate ;  and  I 
am  aure,  nothing  wonld  biud  bim  more  snrriy 
to  refuse  to  take  a  junr  in  that,  whh;h  appears 
to  me  flo  be  the  most  impartial  way ;  stronger 
and  quicker  than  an  applicaUon  on  the  part  of 
the  solicitor  of  the  tVeasory .  That  is  not  all  ; 
bet  the  lAierifik  of  Londnn  are  abused :  the  ju* 
rora  arc  named  merchants,  who  are  notao! 
Why,  do  I  mike  up  that  hook  ?  Is  that  one  of 
my  crimes  ?  The  sheriffs  of  London  make  ic 
dp.  When  it  ia  returned  to  the  Crown- office, 
the  namea  are  taken  out  of  it,  in  the  most  im* 
nattial  eianner ;  and  tlie  whole  state  of  that, 
instead  of  hMdmg  me  or  any  one  concerned 
with  the  alighteat  calumny,  is  the  fnllest  ac« 
qoitlml  that  eniiM  be  had !  It  doea  not  there* 
fore  relate  to  anv  one  concerned  in  thia  pros^ 
cetion.  Then  I  am  wrong  in  another  thing ; 
fiir  under  all  bad  administirstions,  there  is  no- 
thing so  rife  as  prnsecniions  fi)r  libels !  I  shonid 
be  ipad  to  know  in  the  abstract  (without  infer- 
ring to  thoae  docomenia,  so  many  of  which  the 
learned  gentleman  produced  hrmself)  in  the 
eight  yeara  I  have  had  the  honour  of  being  At- 
torney-General, bow  mmny  prosecutions  for 
libels  have  been  brought?  1  wish  that  was  stat- 
ed,  in  order  to  shew  the  monstrous  number  of 

I  prosecutions  fbr  libels !  They  are  not  so  many 
«a  I  oosAd  wish ;  for  if  yo«  eonpue  the  pro- 
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taoutionf  with  tli«  4«il  v  pvbKoAtioni,  that  man 
that  looks  at  those  publications,  and  sees  how 
rife  and  rank  the  aeandal  is  upon  all  orders  and 
deoominatioDs  of  men,  upon  all  brandies  of  the 
government  and  the  state,  as  well  as  private 
men  ;  whoever  sees  that  must  leok  at  them 
with  a  very  peculiar  eye,  if  he  does  not  see 
that  the  iucrease  of  the  scandal  is  a  great  deal 
more  than  the  increase  of  the  prosecution  for 
that  scandal !  and  yit  this  is  one  of  the  topics 
also  for  which  I  have  been  abused !  It  is  said 
also  that  I  am  corrupt  in  another  respect,  be- 
cause I  condescend  to  consider  myself  as  the 
•enrant  of  the  whole  public,  and  so  liable  to  re- 
ceive orders  from  every  branch  of  the  legisla* 
lure.  The  arguments  that  one  hears  used  upon 
these  occasions,  they  are  made  only  for  the 
moment  I  should  not  be  astonished  if  from 
the  same  quarter  I  had  heard  it  was  one  of  the 
most  monarchical  sentiments  in  the  world,  to  in- 
sist that  there  is  any  public  officer  who  was  not 
under  the  orders  of  either  House  of  Parlia- 
ment. 1  always  look  it  to  be  the  assuming  of 
those  that  call  themselves  Whigs  (for  want  of 
a  better  nickname)  what  1  hold— -that  in  a  firee 
state  the  representatives  of  the  people  assem- 
bled in  parliament  are  a  sovereign  member  of 
that  stale ;  and  that  every  public  officer,  great 
or  small,  is  amenable  to  them.  But  how 
amenable  to  them  ?  I  wish  that  had  been  a 
little  more  stated.  Amenable  to  them  to  do 
wrong  ?  No  man  ought  to  be  amenable  to  the 
greatest  and  the  proudest  body  of  men  what- 
ever to  do  wrong.  1  have  not  been  so  amen- 
able :  for  in  those  instances  in  which  1  have 
thought  it  would  be  wrong  to  prosecute,  J  have 
atated  it  to  the  House,  and  the  House  has  for- 
borne the  prosecution  upon  my  representation. 
That  has  been  the  conduct  which  I  liave  held 
upon  the  occasion ;  and  a  conduct  which,  if  I 
am  questioned  for  it  (in  any  place  where  it 
would  be  perlinent),  I  should  be  very  glad  to 
render  an  account  oif  thai  conduct.  But,  says 
the  gentleman  (with  a  atrain  peculiar  to  him- 
self), will  you  submit  to  be  sworn  in  order  to 
beeaaminedbymef— Towhat?  Yes,  Sir;  to 
any  one  fad  which  can  he  alleged  in  your  de- 
fence, 1  will  aubmit  to  be  sworn  to  the  truth  of 
it.  But  will  you  submit  to  be  sworn  in  or- 
der to  undergo  impertinent  questions  about  the 
motives  and  steps  of  your  conduct  from  time 
to  tioM,  such  as  I  shall  think  proper  to  put  to 
you? 

Gentlemen,  I  pot  myself  upon  your  good 
aenae  1  1  put  myself  (for  the  question  was  nol 
meant  ibr  you)  f  put  mya^  upon  the  candour 
and  the  good  sense  of  the  audience,  that  1  was 
impertinently  treated  in  the  proposal ;  and  that 
I  ahould  have  been  ridiouloua  to  have  aubmitled 
to  that  proposal  1  1  spoke  to  some  persons  about 
il  (whose  authority  lam  not  permitted  to  cite  to 
you)  who  concurred  in  opinion  with  me :  but  I 
am  sure,  and  I  put  it  to  the  mind  of  every  gen- 
tleman, whether  1  did  not  aol  right  in  thai 
Blatter.  To  have  refused  him  justice  would 
have  been  a  hard  and  improper  measure ;  I 
4id  Ml  nfuK  thai.    To  raluaa  m  anewtr  in- 


pertinent  qaestioQs,  1  did  refuae  it }  and  I  ap- 
peal to  the  candour  and  good  sense  of  thb  ao^ 
(lieoce  that  1  did  right  to  refuse  il ;  and  it  would 
have  been  ridiculoua  to  have  done  otherwise. 

These  are  the  topics  which,  as  far  as  1  can 
recollect,  have  been  produced  against  mt. 
With  regard  to  the  real,  the  gentleman  inforou 
you,  that  the  law  as  it  sUnds  is  full  of  a  great 
variety  of  hardahips.  I  don't  know  that  system 
of  law  under  heaven  w|iich  may  nol  be  per- 
verted to  purposes  of  hardship.  I  don't  know 
any  thing  so  perfectly  ridiculous  aa  to  argue 
from  the  possibility  of  the  corruption  of  a  good 
thing  to  its  worthlessness.'  Jo  order  to  make 
any  thing  of  that,  he  ahould  have  gone  the 
length  not  only  of  staling  what  might  have 
been  done,  but  what  was  done ;  otherwise  you 
ma^  sit  and  hear  that  glorious  constitotioo 
(which  J  have  known  so  many  able  and  ek»- 
quent  writers  and  apeakers  extol  in  the  hiyheil 
terms  to  the  skies)  you  may  sit  and  hear  it  re- 
viled from  one  end  to  the  other:  not  <br  the 
mischief  that  it  actually  doe^ ;  not  fur  tlie  ine- 
quality in  point  of  justice  that  it  actually  ad- 
ministers ;  but  which  it  might !  But  let  him 
prove  that  there  ia  any  thing  in  my  conduct  of 
this  prosecution  that  deserves  those  epitbeU 
with  which  he  chsrged  it,  and  I  must  snhmil 
to  be  covered  with  them.  But  that  will  not 
make  an  iota  of  difference  in  your  verdict. 
What  does  it  signify  to  you  (who  sit  to  con- 
sider whether  this  be  a  true  or  a  false  charge) 
that  it  comes  at  this  time  or  at  any  other  7  Tlie  ' 
gentleman  taxes  me  with  folly  in  saying,  that 
if  it  were  a  crime  in  1775,  it  must  be  so  in 
J  777!  I  should  hold  it  to  be  the  utnuist  folly 
to  say  otherwise.  If  there  were  any  impropw 
practices  with  regard  to  the  prosecution,  il 
might  he  a  reason  of  olfaction  to  those  who 
prosecute ;  but  with  regard  to  the  mere  ques- 
tion to  be  put  to  the  jury — is  he  guilty  in  man- 
ner and  torm? — it  is  absolutely  nothing;  i| 
would  be  folly  to  assert  it. 

I  have  now  stated  to  you  the  progress  of 
this  business,  referring  to  his  own  witnessea 
for  the  truth  of  that  progress ;  and  I  trust, 
that  upon  that  representatiou,  1  ahall  not  be 
found  to  have  misconducted  myself  even  in  the 
course  of  this  prosecution.  1  have  gone  very 
much  out  of  my  way,  and  very  contrary  to  the 
turn  of  my  temper,  when  I  have  embarked  so 
far  in  a  defence  of  myself  at  all ;  but  when 
facta  are  staled,  I  tliotight  it  necessary  to  re- 
state and  explain  these  facts.  Beyond  that,  let 
general  and  loose  reflections  take  what  place 
they  plea^.  1  put  myself  upon  mv  public 
conduct  for  my  justiflcation,  without  boasting 
of  that  conduct  either  one  way  or  the  other. 
If  1  am  wrong  in  that  conduct,  let  it  condemn 
me :  if  I  am  right  in  that  conduct,  let  it  ap- 
prove me.  It  IS  upon  that  only  that  I  desire 
to  rest  it;  without  boasting  or  williout  dis- 
claiming, either  on  one  side  or  the  other.  I 
will  say  no  more  upon  that  aubject,  but  refer 
it  to  you  to  determine  what  ought  to  be  done 
upon  a  charffe  thua  atated,  and  thus  industri- 
omdy  provoa  upon  the  part  of  the  defendant,  if 
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■Dy  proof  bad  been  wtntiog  to  Mipport  it  nj/m 
part  of  tbe  proMcotor. 


pw 


the  part  of  tbe  proeecutor. 


Lord  MantJUld,  Gentlemen  of  Ibejory.  if 
cf  er  there  was  a  question,  tbe  troe  mef  its  of 
which  lay  in  a  ?ery  narrow  compastf  it  is  tbe 
present.  This  is  an  information  against  the 
defendant  for  writing  and  composing,  and  print- 
ing and  publishing,  or  causing  to  be  printed 
and  published,  that  is,  for  being  the  aMtbor  and 
publislier  of  a  paper,  which  the  information 
char^  as  a  seditious  libel.  1  f  it  be  a  seditious 
libel  in  its  own  nature,  there  is  no  justification 
attempted :  wbr  tben  there  are  but  two  points 
lor  you  to  satisfy  yoursekes  in,  in  order  to  the 
forming  of  your  Terdict. 

Did  he  compose  and  publish ;  that  is,  was 
be  the  author  end  publisher  of  it?  Upon  this 
eceasion,  that  is  entirely  out  of  the  case;  for  it 
is  admitted.  As  to  tbe  excuse  of  ignorance,  or 
being  imposed  upon  (which  is  a  topic  in  the 
case  of  printers  and  others)  it  is  out  of  this 
case,  because  it  is  arowed  to  be  done  delibe- 
rately ;  and  it  is  now  arowed,  and  the  contents 
of  it.  Why  then  there  remains  nothing  more 
but  that  which  reading  the  paper  must  enable 
you  to  form  a  judgment  upon,  superior  to  all 
the  arguments  in  the  world ;  and  that  is, 

Is  the  jense  of  this  paper  that  arraignment 
of  the  gorernment,  and  the  employment  of  the 
troops,  upon  the  occasion  of  Lexington  men- 
tioned in  that  paper  ?  Read !  Yoti  will  form 
the  conclusion  yourse)?es.  What  is  it?  Why 
it  is  this:  that  our  belored  American  fellow- 
•ubjects-— (therefore  innocent  men)~in  rebel- 
lion against  the  state.  They  are  our  fellow. 
aubjects ;  but  not  so  absolutely  beli»ved  with- 
out exceiition !  Beloved  to  many  purposes :  be- 
lofed  to  be  reclaimed :  beloved  to  be  forgiven : 
beloved  to  have  goo<l  done  to  them :  but  not 
beloved  so  as  to  be  abetted  in  their  rebellion ! — 
and  therefore  that  certainly  conveys  an  idea 
that  tbey  are  innocent  But  farther  it  says, 
that  they  were  inhumanly  murdered  at  Lex- 
ingtoii  by  the  king's  troops,  merely  on  account 
of  their  acting  like  Englishmen,  and  preferring 
liberty  to  slavery!  The  information  charges 
the  libel  to  relate  to  the  king's  government  and 
tbe  employment  of  bis  troops.  Read  it,  and 
aee  whether  it  does  relate  to  them.  If  it  does, 
what  is  tbe  employment  they  are  ordered  upon  f 
what  is  the  employment  that  they  execute? 
To  murder,  the  paper  says,  innocent  subjects ; 
because  thev  act  like  Eoglisbmen,  and  prefer 
liberty  to  slavery  !  Why  then,  what  are  they 
who  gave  the  orders  ?  what  are  tbey  who  exe- 
cute them  ?  Draw  tbe  conclusiou.  It  don't 
s^nd  upon  argument  If  any  man  dares  to 
give  orders  to  murder  a  subject,  or  to  execute 
those  orders,  or  to  make  any  sulgect  a  slave, 
he  is  as  high  a  criminal  as  can  exist  in  this 
state.  Evitfence  baa  been  examined,and  (though 
unusual)  I  was  very  desirous  every  thing  of- 
fered should  be  heani ;  and  you  liave  bad  Mr. 
Gould  examined:  and  whatever  doubt  there 
might  be  with  regard  to  tbe  occasioa  of  hosti- 
litiei  at  Leiiogtoii ;  whatever  we%ht  the  ob- 


aenratimia  might  have  hafere;  yet 

evidence,  you  aee  hew  it  atanda!  The  m* 


happy  reaisUnce  to  the  legialative  aotherity  of 
thia  Ung^lom  by  many  of  our  fellow  sebfecte  ha 
America,  is  too  eakmitooa  an  event  net  In  b« 
impressed  upon  all  your  minds;  all  the  alafi 
leading  to  it  are  of  the  meat  oaivcrsal  ueinriaty* 
The  legislature  of  this  kingdom  have  avowed 
that  the  Americans  rebelled,  becanae  tbsjy 
wanted  to  shake  off  the  aovereignty  of  tine 
kingdom;  they  proleas  only  to  bnng  thcoa 
back  to  be  subjects,  and  to  ^dell  rMlios  : 
troops  are  empluyed,  monejr  is  expended  opoB 
this  ground ;  that  tbe  case  is  here,  between  a 
just  government  and  rebellious  oul^eds ;  lor  a 
just  and  a  good  purpose,  for  the  benefit  of  the 
whole.  If  I  don't  misiake,  the  first  hoetihtics 
that  are  committed— (though  many  step*  am 
both  sides  leading  to  them  existed  before)^- 
but,  if  1  do  not  mistake,  the  first  hostilities  ^n 
those  committed  upon  the  19ih  of  April,  1775. 
If  some  soldiers,  without  authoritv,  bad  got  in 
a  drunken  fray,  and  murder  had  ensued,  and 
that  this  paper  could  relate  to  that,  it  wonid  he 
qnite  a  differ  eni  thing  from  tbe  charge  in  the 
information ;  becau!»e  it  is  rharged  as  a  seili- 
tious  libel,  tending  to  disquiet  the  minds  «if  the 
people.  Now  what  eviihnce  has  Mr  Gould 
given  ?  Why,  he  says,  thst  he  was  ^il  with 
a  part  of  the  kinir's  troops,  by  the  orders  of 
general  Gage,  the  governor  of  the  province, 
the  commander  of  the  king's  troops ;  that  whea 
tbey  began  their  march  (which  was  about  two 
or  tliree  in  tbe  morning)  he  heard  (I  think  he 
says  he  beard)  a  continual  firing  of  alarm  can- 
non, which  is  a  signal,  at  certain  distances, 
used  in  Americe  to  rai^  the  country ;  and  that 
they  heard  as  soon  as  they  beiran  their  march  ; 
and  from  tbenee  they  concluded  that  the  pro- 
vincials wore  mardiing  to  attack  them.  WheD 
they  came  within  sight  of  them,  they  found 
them  armed,  in  bodies  of  troops  armed.  Thie 
was  not  a  stated  time  of  peace  when  the  king's 
troops,  under  the  authority  of  the  governor,  go 
from  one  part  to  another ;  to  have  bodies  of 
men,  in  militarv  array,  armed,  and  stgnala 
fired !  but  this  they  found.  And  be  says,  he 
cannot  tell  himself;  but  to  a  qnestioo  asked 
him,  he  aays,  he  heard  the  provioctala  charged 
our  troops.  He  says  in  his  affidavit,  which 
he  has  likewise  sworn  to,  and  which  yon  may 
compare,  that  he  saw,  on  their  arrival,  be  aaw 
a  body  of  provincial  troops  armed,  to  the  num* 
her  of  about  60  or  70  men :  **  on  our  arrival 
they  dispersed,  and  9000  after  firing  began ; 
but  which  party  fired  first  1  cnnnot  exaetly 
say."  And  then,  towards  tlie  latter  part  of  tlie 
affidavit,  lie  aays,  **  the  provincial  troopa  re« 
turned,  to  the  number  of  aboiK  three  or  four 
hundred.  We  drew  up  on  tbe  Goneord  side  of 
the  bridge.  The  provincials  came  down  upon 
us ;  upon  whieh  we  engaged,  and  gave  them 
tbe  first  fire."  And  says  he,  •«  this  was  the 
first  engagement  after  tbe  one  at  Lexington* 
A  rontinncd  firing  from  both  peitiea  lasted  tbe 
whole  dav.  I  myself  was  wenndcd  at  the  at« 
tiok  of  tke  biidge,  aafl  am  eev  ticated  wiib 
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irmthvintiiityaiaiNiiQiier.*'  Nowfromtbifl 
•coouDt  yoo^Me,  that  they  had  erected  in  effect 
their  itandards ;  each  had  their  troops  id  hattle 
amy ;  they  were  ready  to  fight  Who  (from 
this  eTideooe)  fired  flrat,  be  caooot  tell ;  that 
^,  oriipDally  the  firat  He  heard  that  the  pro* 
finciala  charged ;  hot  whether  the  oiie«or  the 
other  fired  first,  he  cauoot  tell ;  when  the  two 
bodies  were  in  the  field,  each  expecting  the 
other  to  attack.  This  is  the  aeeoant  given  hv 
the  defendant's  witness :  that  it  was  the  kingNi 
troops,  by  order  of  the  eomnaander  and  the  go- 
▼emment,  that  were  engaged  in  this  fray,  in 
which  those  lives  were  Tost  1  Then  if  there  is 
nothing  particular,  but  it  ia  a  oouse<|ueiM:e  of 
the  general  dispute,  of  the  cause  of  this  most 
lamentable  and  unhappy  war,  no  good  man 
but  must  bment  it,  and  wish  them  recUimed. 
Ifit  is  barely  the  consequence  of  that  which 
has  led  to  further  hostilities  since,  yon  will  read 
this  paper,  and  judge  for  yourselres.  Yoti 
will  judge  whether  it  conreys  a  harmless,  in- 
nocent proposition  fur  the  good  and  welfare  of 
this  kingdom,  the  support  of  the  legislatire 
goTemment,  and  the  king*s  anthoritv  according 
to  law ;  or  whether  it  is  not  denying  the  go- 
▼ernment  and  legislatiTC  authority  of  England, 
and  justifying  the  Americans;  a?erring  that 
they  are  totuly  innocent ;  that  they  only  de- 
sire not  to  be  slaTcs ;  not  disputing  to  be  sub- 
jects, but  they  desire  only  not  to  be  slaves ;  and 
that  the  use  that  is  made  of  the  king's  troops 
upon  this  occasion  (for  you  will  carry  your 
mind  back  to  the  time  when  this  paper  was 
wrote)  was  to  reduce  thera  to  slavery.  Apd  if 
it  was  intended  to  con?ey  that  meaning,  there 
can  be  little  donbt  whether  that  ia  an  arraign- 
ment of  the  government  and  of  the  troops  em- 
ployed by  them  or  not.  But  that  is  a  matter 
for  your  judgment  Yon  will  judge  of  the 
meaning  of  it ; '  you  will  judge  of  the  subject 
to  which  it  n  applied,  and  connect  them  toge- 
ther ;  and  if  it  is  a  criminal  arraignment  of 
these  troops,  acting  under  the  orders  of  the 
officers  employed  by  the  government  of  thb 
country,  to  charge  them  with  murdering  in- 
nocent subjects,  because  they  would  not  be 
slaves,  you  will  find  your  verdict  one  way :  but 
if  you  are  of  opinion  that  the  contest  is  to  re- 
duce innocent  subjects  to  slavery,  and  that  they 
ivere  all  murdered  (like  the  cases  of  undoubted 
murders,  of  Glenco,  and  twenty  other  roas- 
aacres  that  might  be  named)  why  then  you 
may  form  a  different  conclusion,  with  regard  to 
the  meaning  and  applicatioD  of  this  paper. 

Without  giving  you  any  reason,  you  will 
easily  guess  why  1  pasa  over  a  great  deal  that 
baa  b^  said,  that  ought  not  to  have  been 
said :  but  there  ia  one  thing  that  is  rehUive 
to  the  subject,  and  therefore  it  ought  to  be  aaid : 
that  was,  a  doubt  (upon  one  of  the  former  trials 
upon  the  printers)  that  oociirred  to  the  jury,  in 
which  they  had  a  difference  of  opinion ;  and 
they  agreed  to  come  in  and  leave  it  to  my  <le- 
cisiou.  I  had  told  them  ,(aa  I  told  you)  that 
one  of  the  points  to  guide  your  verdict  waa, 
vhether  yon  underttood  the  UNMUiig  vi  the 


writing  to  be  ai  charged  by  the  infonnatioo* 
One  of  them  understood,  or  doubted,  whe* 
ther  (this  was  in  the  case,  you  see,  of  a 
printer^  of  a  third  person)  whether  actual  proof 
of  a  seditious  intention  (distinct  from  the  in- 
ference from  the  act  itself)  was  necessary  lo 
be  proved.  The  other  thought  that  a  seditioua 
intent  was  by  law  to  be  intemd  from  the  sedi« 
tioos  act ;  and  they  came  in  and  proposed  their 
doubts.  And  I  told  them  what  I  tell  you  (and 
what  1  believe  never  was  doubted,  and  what 
was  not  questioned  upon  that  occasion,  though  I 
desired  they  would  moTO  the  court  upon  it, 
if  they  bad  any  doubt)  that  it  ia  not  necessary 
to  prove  an  actual  intent,  which  is  the  private 
operation  of  a  man's  mind  ;  but  a  jury  were 
to  exercise  their  judgment  from  the  nature  of 
the  act,  as  to  the  intent  with  which  it  is  done.* 
As,  if  a  man  writes  and  publishes  a  seditioua 
libel,  a  libel  that  has  a  seditious  tendency,  that 
is  a  ground  to'a  jury  from  whence  to  infer— 
(when  it  is  without  any  justification,  without 
any  excuse)  ^that  is  a  ground  from  whence  to 
infer  a  seoitious  intent.  Just  as  if  a  man 
murders  another  without  any  justification  of 
that  act,  it  is  a  sufficient  ^ond  for  the  jury  to 
infer  that  he  did  it  maliciously.  That  answer 
was  given  to  the  jury. 

Gentlemen,  here  I  conclude  every  thing  i 
shall  trouble  you  with,  by  way  of  charge,  be* 
cause  you  will  exercise  your  judgment,  aa  I 
have  said  before,  upon  the  paper  and  the  infor- 
mation, by  reading  them,  which  you  may  bava 
to  carrv  out  with  you.  But  merely  for  the 
aake  of  the  audience,  as  something  ban  been 
so  much  mentione«l  in  the  cause  (for  I  don't 
give  you  any  reason  for  taking  no  notice  of 
any  thing  out  of  it)  I  think  |>roi«cr  to  state  it 
in  so  (larticnlar  a  manner,  that  when  you  come 
to  see  it  misrepresented,  you  may  all  of  yoa 
remember  what  it  is,  and  what  it  was,  and 
upon  what  ground  it  passed ;  and  that  is,  with 
regard  to  the  Attorney  General's  Reply.  Yoa 
see,  as  the  case  is,  it  is  entirely  out  of  thia 
cause :  for  the  defendant  has  called  witnesses; 
and  I  thought  it  right  that  he  should  know  it 
early,  that  be  might  not  abstain  from  calling 
witnesses  to  avoid  the  repiv,  and  in  that  manner 
be  surprised.  Now  1  will  tell  von  what  I  take 
to  be  the  practice  with  regard  to  that  matter. 
The  nature  of  a  reply  is  the  plaintiff''s  answer 
to  new  matter  advanced 4>y  the  defendant.  The 
idaintiff'  knows  his  own  case ;  he  knows  hit 
own  witnesses ;  he  opens  it ;  he  oliserves  upott 
his  witnesses ;  and  he  draws  such  conduaions 
from  them  as  he  thinks  proper,  to  persuade  a 
jury  to  encrease  the  damages.  The  defendant^ 
if  he  only  makes  observations  upon  the  same 
evidence,  and  only  draws  conclusions  from  the 
same  evidence  to  the  jury,  to  lessen  the  da- 
mages ;  why  there,  there  is  nothing  new,  there 
is  no  new  matter  at  all :    and  by  the  practice, 

*  This  seems  to  be  somewhat  inoonaifteiii 
with  what  lord  Mansfiekl  laid  down  to  be  the 
law  when  delivering  the  judgment  of  the  Goiirt 
inWoodfidl'toCaie.  ^ 
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ibr  the  cipeditioa  of  botiMMin  tW^  tmm^ 
wqA  in  piotecotioiw  in  Um  nnne  of  tht  kiof , 
with  oomnMO  inforiBtn,  the  prmctioait,  that 
they  don't  i«ply  where  thol  it  the  ceie.  Bot, 
BOtwitbflUadioff  thnt,  if  the  ilefeMlnnt  was  to 
•tart  a  point  of  bw,  the  other  moat  he  heard. 
If  he  was  to  throw  out  to  the  jury,  to  catch 
and  to  eorpriee  then,  allegatiena  of  fad  which 
he  called  no  witneaeee  to  pro? e*-yoa  recollect 
1m>w  many  aiiUiooa  of  iacta  yon  have  had  nivcd 
l»-day,  for  which  no  witneaeet  were  called — 
(how  many  eztrioeic  to  the  cauee)— thera  the 
couneel  for  the  plaintiffmay  aot  the  iury  right,  and 
lay  them  out  of  the  canae,  and  abew  that  they 
an  aheolutdy  irrakrant  and  ioMaalerial.  But, 
in  aaleoMi  triale,  ia  Male  proifcutiooa,  where 
the  Attorney  General  attends,  I  never  knew  it 
denied  but  that  he  had  a  right  to  rrply  .*  1  was 
■Moy  years  soHcitor*geaeral :    I  waa  attorney 

Cerat :  1  bare  known  it  oAen,  where  nothing 
been  said  for  the  defendaat  that  thejf 
thought  called  for  a  reply.  1  never  knew  it 
denied  to  the  attorney  general,  where  he  in- 
abted  upon  being  heard  in  reply :  and  I  be- 
lieve the  present  Attorney  General  has  replied 
aeveral  tisDes.  This  is  so  moch  the  law  of  the 
land,  that  (if  my  meoMM'y  does  not  fail  sse)  in 
the  most  solemn  esses  (and  aa  I  apeak  from 
Memory  only,  if  there  should  be  any  slip  in  it, 
1  hope  i  shall  be  excused)  and,  to  the  best  of 
my  memory  in  the  trial  of  my  lord  Byron  (if 
any  gentleman  can  correct  roe,  i  shell  be  ^try 
wind  to  be  osrrected— I  dare  say  there  are  some 
here  that  were  of  counsel  ia  tliat  cauee)  in  tlie 
trial  of  lord  Byron,t  who  called  no  witnesses, 
■o  evidence,  the  Attorney  General  replied. 
The  House  of  CoronHHis,  as  the  public  prose- 
culor  for  tlia  natioo,  insii4  upon  it  as  an  aliso- 
Ittte  right,  that  tbe^  are  to  reply.  It  is  a  great 
while  ago ;  bat,  if  my  memory  does  aot  fail 
■Ml  I  think  I  replied  for  the  Hooaeof  Com- 
■lans  upon  the  trial  of  lord  Lovat,}  though 
be  called  no  evidence.  I  speak  from  nsemory, 
it  ia  many  ymrs  back ;  and  therefore  if  1  am 
mistaken,  f  do  it  will*  that  reserve  and  qualifi- 
cation  lo  be  set  right.— This  bas  aelhiag  at  aU 
ta  do  with  the  cause ;  hot  it  et  least  eiqilaiBa, 
ta  thoaa  who  want  lo  understand  it,  the  light 
in  which  I  aee  that  nmtter,  and  the  ground 
I  determined  it. 


•  So  ia  Dr.  Hensey'a  Caae ;  aitheaffh  the 
prisonar  had  given  aa  evidence  at  aM,  yet  Yorlte 
aalicitar  geniral,  on  the  part  of  the  crown,  was 
heard  in  reply  ta  tha  matters  which  had  been 
alleged  m  dafeoca  of  tha  priasnsr.  liee  vaL 
10  D  I S4S. 

fia'ia  lani  Wintoan'a  caae ;  Ihangh  the  prt  • 
ntier  cdkd  no  witMssca,  the  manage  ra  far  the 
OoBBMms  replied.    I9ee  vaL  15,  pp.  864,  at 


.  f  laea  tim  rapstl  of  it  as  this  OattBdioa, 
vol.  19,  p.  1178 ;  by  which  it  appears  that  lord 
l^raa  caHed  aa  witaeases  nar  avidaaca,  but 
r  that  the  Attarwy  Geaeral  did 


i  in  this  CoUactioD,  ««i.  16,  p.  MO. 


[Tha  Jury  withdraw  ahaat  five  o'alaok,  aad 
tamad  into  catiri  abaat  half  as  haor  aftat 
aad  Java  ia  tbahr  TardiQt,  that  tka  dafau* 
daat  waa  Guilty.] 


FURTHIR  PROCBKDIiroa  OW  THB  T«IA1» 

OT  JoRir  H0R9S,  Esq.  upoh  ait 

IVYORIf  ATIOM    f  II.RD     Ex  Or»ICIO 

BT  Hia  MAJBSTT*a  Attorkbt  6b« 

NXRAL,      TOR     A     LiRRL,     IN     THB 

Court     ot     Kivo'a-BBUCBy     ow 

WBDirB8D4T  THB  19tH  ANO  MON- 
DAY TUB  5Mth  Of  Novbmbcr. 
1777.    [Publishxd   bt  thb  Db- 

FEMDANT,      FROM     Mr.     GuRHBT^S 

Siiort-uand  Notb8*3 

Wednetdayt  Nowember  19,  1777. 

Tlie  Attorney  General  moved  for  jadgmeot 
against  Mr.  Home. 

Lord  Man^tld.  Is  tha  defeadaat  here  ? 

Mr.  DanieU  the  deiciidant's  attorney,  an- 
swered, that  be  was. 

The  laformation  waa  read  by  order  of  tha 
Court. 


Mr.  Hornf.  My  lords,  with  great  sabmii 
and  respect  to  jrour  lordships,  and  in  fall  confi- 
dence Slid  secnrily  o4'  protection  by  the  laws  of 
my  oonotry,  I  presuaie  to  offer  ta  your  h)ed- 
ships  thst  \  am  aot,  opoa  this  infsimatien,  a 
proper  object  for  the  judgment  af  tliis  court. 
And,  my  Irrds,  I  cannot  oseatioa  what  I  have 
te  my  in  arrest  of  tlie  jad|pneo4  which  Mr.  At- 
tfiraey-GeuersI  hss  prayed  against  me,  without 
first  acknowleilgiag  the  obKgatioas  which  I 
have,  aad  the  thaahs  which  I  owe,  ta  my  pro- 
secutor, aad  to  my  judge :  Ibr,  my  buds,  it  is 
ta  them,  and  la  the  arguments  whidh  they  used 
ia  arder  ta  obtain  a  veraict  from  the  jury ,  it  ia  to 
them  that  I  am  imleblrd  Ibr  that  argaamnt' 
which  nMist  preveat  the  judgment.  At  tha 
same  tave,  my  lords,  it  is  but  justice  ia  asa  to 
dadara,  that  whatever  ilMbnaded  daubti  might, 
at  the  bsgmmng  of  tha  trial,  have  harboured  ia 
niy  miad  caaceraing  any  aeraoaal  eamilir, 
heatility,  or  prejadiaB  towarda  ase,  bsfese  tha 
daae  af  tha  Inal  they  ware  aH  aalarely  eiacBd : 
for  enasitj,  my  larda,  is  aat  a  aupina  and  care- 
laai,  hut  an  aotiva  aad  curiana  nriaaiple, 
promptmg  mmm  ta  aegiecl  nathiap^  whidi  may 
taad  ta  prodaoa  the  dastrad  ousehief.  Ami 
your  lordship,  f  afi  pemaaded,  will 
to  bsMswe  wtih  aM,  that,  aa  far  fgmm  aay 
oammoa  diligauoe  , 

me,  aeitbar  ssy  praaacutar,  oar  my  judge,  nor 
my  jury  had  9i99f  aa  asuch  asoaca  caat  aa  aye 
avar  the  inmnaalMm brought agaiaat  ase;  lar 
jf anr  lordships  will  lasami^  paraaura,  bv  leak- 
ing at  tha  rsaofd,  that  i  aas  aat  Ihrncm  charaad 
wilhaBy 
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My  k»rda,  when  firtt  I  mw  the  ehavge  ill 
the  intbrniatioii,  I  llMMight  of  it  the  eame  which 
1  DOW  offer  to  your  lorMiIpe;  mmI  tbei^fbre, 
feering  nothiof^  hut  the  iMitemioii  of  the  jury, 
the  greater  |Mirt  of  my  defence  ooncisted  of  mo- 
tives  prvsved  upon  the  jury  for  their  atlention : 
ami  when  I  hoped  I  had  secured  that  point  (the 
only  favour,  aa  I  tlien  dechuvd  to  them,  which 
1  had  to  request)  I  then  proceeded  to  shew  that 
there  waa  not  any  crime  in  that  which  was  al* 
\e^^\\  apiinst  me ;  keening  my  eyes  always 
fixed  upon  that  with  which  alone  I  had  to  do, 
namely,  the  charge  in  the  information  ;  ami  I 
fleiiirpj  the  jury  to  take  the  information  out  of 
court  with  them. 

But,  my  lords,  when  I  heard  the  reply  of  Mr. 
Attorney- General,  and  the  address  of  the  judge 
to  the  iury,  I  was  no  longer  at  a  loss  to  under- 
stand how  it  happened  that  I  conid  not  see  in 
the  charge  against  me  that  mminal  matter 
which  ihey  imagined  it  to  contain:  for,  my 
lords,  1  then  heard,  for  the  first  time,  that  there 
wan  an  iosurrection  or  rehdhon  in  the  c«>lony 
of  Masaachu8el*s-Bay ;  that  certain  persons— 
and  those  persons  denominated  king's  troops- 
were  employed  hy  his  majesty  and  by  the  go- 
rernn^nt  for  the  purpose  of  qnetling  that  in* 
surrection  or  rehellion  ;  that  in  this  their  em- 
ployment and  serrice  an  engagement  entned 
between  the  said  rebels  or  insnrgenta  and  the 
said  king*s  troops  so  empk>yed ;  that  iu  this 
engagement  certain  of  the  said  insurgents  or 
rebels  were  slain  by  the  said  king's  troops ;  and 
that  my  advertisement  and  the  charge  of  mur- 
der, said  to  be  oonlarned  in  it,  related  to  the  said 
insurgents  or  rebels  so  slain  hy  the  said  king's 
troops  so  employed. 

And,  my  lords,  the  jndgedid  very  fiiirly,  and 
yery  plainly  and  precisely,  and  in  ezpreas  vrords 
shew  to  the  jnry,  that  on  these  drounntances 
dill  depend  the  whole  criminality  of  the  chai^ 
against  me. 

Now,  my  lords,  thomgh  the  jury  did,  through 
want  of  attention,  fiirget  to  consider  that 
these  cireumstanoea  were  neither  proved  nor 
charged ;  your  h>rdships,  I  am  anre,  who  are 
to  look  to  nothing  but  to  the  record  itself;  yoar 
lortlships,  I  am  sure,  will  not  fail  to  consider, 
that  no  inilictment  or  information  can  be  cured 
or  made  good  by  any  implication,  argmnent, 
supposed  notoriety,  or  intendment  whatever. 
Nothing  can  be  assumed  or  intended  agamst 
me,  but  what  is  expressed  in  tlie  record  itself, 
ff  therefore  in  the  whole  range  of  possible  oc- 
currences there  can  any  one  be  imagined  in 
which  it  would  not  be  criminal  to  say  that  the 
kiu|i('s  troops  (no  technical  term,  my  lords, 
ironprattTy — flocks-— companies — even  deser- 
ters mny  he  comprehended  under  that  term) — 
if  therefore  any  one  possible  occurrence  can 
l)e  imogiued  (and  I  suppose  there  are  a  great 
many,  the  judge  who  tried  me  hdped  me  to 
some,  almve  twenty)— if  any  one  can  be  ima- 
^neil,  in  vhich  it  would  not  he  criminal  to  say 
that  the  kin(;'s(  troojw  have  committed  murder, 
then  your  lordships  cannot,  upon  this  informa- 
tion, proceed  to  judgment ;  because  the  infor* 


tnalion  wants  those  necessary  averroenti,  which 
cannot  hy  any  means  he  intended.  For  your 
lordships  will  find,  hy  kwking  at  the  record, 
that  in  each  of  the  vanona  counts  which  tliis  in* 
HirmatioB  contains,  it  is  simply  averred,  that  I 
did  write  and  print  and  publish,  and  cause  and 


procure  to  be  written  and  printed  and  pnMishedy 
to  the  tenor  and  effect  following. 

Year  lordshipe  will  therefore  he  pleased  t» 
examine  the  record;  and  I  iiave  not  the 
smallest  doubt  that  your  hardships  will  do  me 
that  justice  which  my  jury,  through  want  of 
attention,  did  not. 

Attorney  Gentrat.  My  lord,  if  I  under* 
stand  the  effect  of  this  motion,  it  is,  that  the 
■Mtter  of  the  infornMition,  aa  charged,  does  not 
slate  a  crime.  That  indeed  is  the  neoeasarj 
form  of  the  obje<;tion  to  be  uMide  in  this  stsge  of 
the  bosiness ;  fi>r,  in  this  stage  of  the  husinessi 
every  thing  is  to  he  taken  to  be  solenMdy  tran 
which  that  information  has  stated  os  essential 
to  the  constitutfon  of  the  crime,  and  which  the 
jmy  conseqoently  haye  found.  Now,  my  lord, 
it  IS  said,  that  nothing  is  to  be  assomed  bat 
what  appears  upon  the  record ;  and  that  the  in- 
formation wants  some  avennents.  I  was  veiy 
attentive  to  odieot,  if  I  possibly  oonld,  what 
species  of  averment  it  was  that  the  infiirinalioii 
waa  supposed  to  want  But  I  missed  it,  if  it 
has  been  stited  on  the  part  of  the  defondant. 
What  kind  of  averment  inserted  in  this  infor- 
mation woold  have  supplied  it,  and  have  made 
it  a  perfect  description  of  thn  crime  f  I  shall 
take  up  the  inforfnatwn  itsdf  to  shew,  in  the 
comse  of  the  srgument,  that  there  is  enough 
stated  in  it  to  make  the  crime.  The  informa- 
tion does  not  end,  as  is  supposed  on  the  part  of 
the  defendant,  merely  in  tnese  words, — that  he 
had  **  written  and  published,  and  caused  and 
prscured  to  be  written  and  published,  accord- 
ing to  the  tenor  and  effect  foUowinr."  The  in- 
formation states  expressly  that  he  had — "  writ- 
ten and  published  a  certain  folse,  wicked,  mali- 
dous,  scandalous,  and  seditious  libd  of  and 
concerning  his  majesty's  goyemment  and  the 
employment  of  his  troops,  according  to  the 
tenor  and  effect  following."  So  that  the  mat- 
ter found  hy  the  jury,  and  upon  which  your 
lordship  is  either  to  pronounce  judgment,  or  to 
say  that,  stated  so  upon  the  record,  it  amotrats 
to  no  crime  in  estimation  of  law,  is,  that  he  did 
write  that  falae,  wicked,  malicious,  scandahms, 
and  seditious  Kbd  of  and  concemiiig  the  king's 
government  and  the  employ  roeni  of^hia  troops. 

I  own  1  expected  that  be  would  have  gone 
farther,  and  that  he  would  have  endeavoured  to 
prove  that  such  words  as  are  included  under 
the  tenor  and  effect  following,  delivered  in  writ- 
ing to  be  printed  and  published  concerning  the 
king's  government  and  concerning  the  employ- 
ment of  his  troofis,  were,  in  themselves,  so  mani- 
festly innocent,  tliat  it  was  necessary  for  a  court 
of  justice,  upon  this  record,  to  say  that,  not- 
withstanding the  jury  has  found  a  libel  pub- 
lished according  to  the  tenor  and  effect  foUoir- 
ing,  yet  there  is,  in  truth,  oo  libd. 
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Proeeedmgi  agaiui  John  Hornet 


Yoar  lordshipi  will  obter? e  what  it  it  that 
he  bad  said  concerning  the  kin^'t  fforerninenty 
and  concerning  the  eaiploynient  or  hie  troopi ; 
that  *'  our  belofed.  American  fellow-eubjecta, 
Aithful  to  the  character  of  Eo^iahmen,  pre- 
ferring death  to  tlaTervi  were,  for  that  reaaon 
only,  inhumanly  munfered  by  the  king's  troops, 
at  or  near  Lexington  and  Concord  in  Ihe  pro- 
vinceofMassacbaset's-Bay,  in  New  England, 
•n  the  19lb  of  last  April."  This  therefore  is 
what  he  has  said  concerning  the  goremment 
and  concerning  the  employ  roeut  ofthe  troops ; 
that  they  were  to  commit  murder  upon  the 
lcing*8  subjects,  only  because  they  were,  sone- 
Ihing  better  than  innocent,— meritorious,  in 
betn^  faithful  to  the  character  of  Englishmen, 
mnd  m  preferring  death  to  slatery.  If  it  be 
possible  to  state  that  these  words  (uttered  and 
applied  in  the  manner  in  which  this  record  ap- 
plies them,  to  the  puldic  government  of  the 
country,  and  the  employment  of  the  troops)  are 
innocent  words,  then  the  argument  might  have 
taken  some  foundation.  But  to  say  that  there 
it  any  want  of  averment  in  this — till  I  hear 
what  averment  could  have  made  this  chari^e 
more  plain,  more  distinct,  at  a  charge  of  murder 
upon  the  king*8  subjects,  against  the  employ- 
ment of  the  troops,  against  a  national  exertion 
of  public  force ;  it  cannot,  in  my  mind,  by 
words  be  maiie  more  strict  aud  plain  than  it 
DOW  stands  upon  the  record. 

The  effect  of  these  words  1  industriously 
avoid  to  speak  of  now  :  the  degree  of  favour 
that  belongs  to  them  will  be  the  subject  of  far- 
ther discussion :  the  only  question  that  ia  at 
present  before  the  court,  is  simply  this  ;  whe- 
ther the  libel,  as  stated  in  the  record,  does  or 
does  not  contain  sufficient  matter  of  shmder. 

Reply. 

Mr.  Home,  I  should  be  very  happy,  my 
lords,  St  all  times  to  pay  to  Nr.  Attorney-Ge- 
neral all  those  coroplimenta  which  are  person- 
ally and  officially  due  to  him  ;  and  1  would  ra- 
ther have  risqueu  the  chance  of  exposing  my- 
self, than  not  pay  to  him  the  compliment  of'^a 
Kply  ;  if  indeed  I  could  have  found  in  his  an- 
swer any  thing  to  which  even  the  appearance 
of  a  repfy  could  be  given.  However,  I  will  do 
for  him  what  1  can. 

Mr.  Attorney-General  has  said,  that  he  could 
not  discover  from  any  thing  which  1  had  ad- 
vanced, what  omitted  avermenta  were  sog- 
l^ted  by  me  to  be  necessary  to  the  informa- 
tion. My  lords,  though  Mr.  Attorney- General 
may  have  missed  them,  vonr  lordships,  1  am 
ture,  did  hear  me  very  plainly  and  distinctly  : 
and  though  1  did  not  formally  say,  such  and 
tuch  averments  are  necessary  to  the  infnrma- 
tioD  ;  yet  when  I  told  your  lordships,  thtt  in 
the  reply  of  the  Attorney-General,  and  in  tbe 
address  of  the  judge  to  the  jury,  1  then  heard, 
for  the  first  time,  that  there  was  a  rebellion  in 
Massachuset's-Bay,  and  that  certain  persons 
were  employed  to  quell  that  rebellion  ;  your 
lofdahips,  1  am  sure,  and  the  whole  coiut  very 
wall  tinderttood  that  those  ware  the  aTarmenta 
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whicb  wan  neettnry  to  iha  infiMrmliiin. 
And,  my  lordt,  it  waa  not  Mt  of  any  aatlffical 
iodination  that  I  impoted  the  amitsioB  of  thoaa 
avennenU  to  careluttmitt ;  I  bad  other  r«a- 
■ont.     For,  indeed,  I  know  very  well  (and 
npon  reflection  I  dare  lay  your  k«dtbipi  will 
know  very  well)  why  tboae  avarmantt  were 
omitted.    My  lordt,  the  troth  it,  that  Mr.  At- 
torney-General found  hioBttlf  betweeo  Seylln 
and  Chary  bdis.  1  f  he  inaerled  these  avermenta, 
he  split  on  one  side,  on  the  proof*    My  lords, 
the  advantages  tre  ? ery  numeruut  and  great 
which  1  thould  htTe  derived  from  tboae  aver- 
ments.   The  information  wonkl  have  been  de- 
stroyed, for  want  of  proving  what  was  averred  ; 
therefore  he  did  not  chose  to  aver  them.    By 
the  nature  of  his  answer  to  roe,  I  am  peraoaded 
he  was  aware  of  it :  and,  from  certain  intelli- 
gence, 1  know  that  there  waa  a  consultation  on 
the  drawing  np  ofthe  information  against  me. 
It  was  proposed  to  alter  the  information ;   but 
having  obtained  verdicts  upon  tbe  other  infor- 
mations, it  was,  upon  consultation,  agreed  by 
the  learned  gentlemen,  the  king's  counsel,  that 
the  information  againat  me  should  be  literally 
the  same.    I  know  it  from  certain  information, 
which  I  obtained  without  tbe  least  treachery  in 
my  informanta ;  for  the  ^ntlemen  who  caused 
me  to  know  it,  had  not,  in  what  they  said,  the 
least  notion  that  they  were  telling  me  any  thing. 
Mv  lords,  before  I  heard  Mr.  Attoraey-Ge- 
neraTt  answer,  1  was  a  little  apprehensive  that 
1  mifflit  meet  with  some  difficulties.    1  %rat 
sure  I  ran  no  hazard  in  the  principle  of  my 
objection.    I  thought,  indeed,  that  1  might 
perhaps  be  puzzled  in  the  application  of  it,  by 
cases  of  law,  or  by  precedents  that  1  had  never 
before  heard  of.    Now,  my  lords,  though  Mr. 
Attorney  General  baa  not  favoured  me  witli 


the  opinion  of  a  learned  judge  in  a  matter 
exact!  V  similar  to  this.  It  w  in  the  case  of  lord 
Russell.  The  opinion  I  mean  it  that  of  Sir 
Robert  Atkins.  His  words  are  remarkably 
fortunate  for  me ;  and  it  being  that  kind  of  law 
obvioiM  to  pertont  who  pretend  to  understand 
no  more  than  what  common  tense  will  direct 
them  to,  I  did  happen  to  have  read  that  book 
long  ago.  1  beg  leave  to  read  some  little  of  it, 
because  it  literally  applies.  He  takes  notice  of 
that  part  of  the  indictment  where  it  is  averred 
agamst  lord  Russell,  that  he  was  at  a  conaul- 
talion  for  the  purpose  of  seizing  the  king't 
guardt.  He  says,  ■  guards'  [tbc^  it  no  dif- 
ference between  guards  and  troops*— except 
indeed  that  troops  is  a  much  wider  word  tliao 
guards.  Troops !  we  my  a  troop  of  strolling 
players.] 

«<The  guards— What  guards?  What,  or 
whom  does  the  law  understand  or  allow  to  be 
the  king's  ffuards,  for  Ihe  preservation  of  bit 
person  F  Whom  shall  the  court  that  tried  thia 
noble  lord,  whom  ahall  the  judges  of  the  law 
tliat  were  then  present,  and  npon  their  oatha, 
whom  shall  they  judge  or  legally  nnderstamt 


769] 


>r« 


A.  D.  177T. 


[770 


9>v  tlieie  fj^oardt  f  Tbev  ne?er  retd  of  thein  in 
all  their  law-books.  There  is  not  any  siatute 
law  that  makes  the  least  mention  of  any 
guards.  The  law  of  Em^land  ukes  no  notkse 
of  any  such  guards;  and  therefore  the  indict^ 
ment  is  uncertain  and  void.**  He  savfl,  **  the 
love  of  his  subjects  is,  next  under  Gpd,  the  best 
guard  of  kings.'*  He  says,—'*  The  very 
judges  that  tri^  this  noble  lord  were  the  king's 

fcuards,  and  the  kingdom's  guards,  and  this 
ord  Russell*s  guard  against  all  erroneous  and 
imnerfect  indictments  from  all  false  evidence 
and  prooP'— (What  immediately  follows  does 
not,  mdeed,  apply  in  my  case)—"  from  all 
strains  of  wit  and  oratory*' — (there  has  keen 
none  here,  my  lords) — **  misapplied  and  abused 
by  counsel.  ^  It  hadf  been  fit  for  the  court  that 
tried  this  noble  lord  on  this  indictment,  to  have 
satisfied  theosselves  from  the  kiogNi  counsel, 
what  was  meant  by  these  guards.  But  admit  the 
seising  and  destroying  of  those  who  are  now 
calletl  the  king'a  life-guard,  had  been  the  guard 
intended  within  this  aoertfait^^^  or  open  deed, 
(these,  my  lords,  are  the  averments  which  are 
similar  to  those  that  I  propose — these  are  the 
averments  which  Mr.  Attorney-General  en- 
quired after)  **  yet  (he  says^  the  indictment 
should  have  set  forth,  that  de  facto  the  kiug 
had  chosen  a  certain  number  of  men  to  attend 
upon  and  guard  his  person,  and  aet  forth  where 
they  did  attend,  as  at  Whitehall,  or  the  Mease, 
or  the  Savoy,  &c.  and  that  these  were  the 
guards  iotended  by  the  indictment  to  be  seised 
and  destroyed  ;  that  by  this  setttnjB^  forth,  the 
court  might  have  tdren  notice  jndicially,  %.'hat 
and  who  were  meant :  but  to  seize  and  destroy 
the  king's  guanls,  and  not  shew  who  and  what 
is  meant,  makes  the  indictment  very  insuffi- 
cient."* My  lords,  Mr.  Attorney-General  (I 
beg  the  court's  pardon,  I  shall  take  up  very  little 
of  their  time)  the  Attorney  General  says,  he  ex- 
pected l  »hould  have  said  that  the  matter  con- 
taioed  in  the  information  is  no  libel.  1  should 
perhaps  have  said  so,  if  libel  had  been  such  a 
technical  term  that  1  could  have  known  what 
it  meant :  and  if  it  was  such  a  definite  and 
technical  term,  then  perhaps  my  objection 
would  not  have  all  that  weight  with  you  which 
1  now  believe  it  will.  The  sending  of  a  wooden 
gonf  was  adjudged  by  this  court  to  be  a  libel. 
There  are  many  other  things  that  might  be 
adjudged  libels.  It  is  impossible  for  ote  to 
say  what  libel  means.  It  is  not  a  technical 
term  ;  and  perhaps  if  it  had  been,  the  Attorney- 
General  would  not  have  had  quite  so  much 
difficulty  to  make  this  information  good :  but 
not  being  a  technical  term,  it  makes  those  other 
averments  the  more  necessary. 

Mr.  Attorney  General  has  then  tried  to  help 
the  deficiency  of  the  averments  in  the  informa- 
tion by,  of  and  concerning—**  of  and  concern- 
ing his  majesty's  government  and  the  employ- 
ment of  his  troops." — 1  believe  there  is  no 

crime  comprehended  in  *  of  and  concerning ;' 

«     ■  ■  .        .      ■    ..  K  III 

*  See  vol.  9.  p.  730. 

t  Qu.  by  TbickoMM  to  lord  Orwdl. 


for  it  may  be  of  and  concerning  good,  as  well 
as  bad.  The  word  *  oonceming*  means,  hwk* 
iug  at  together ;  and  that  is  the  only,  and  th« 
single  meaning  of  the  word  *  concerning.'* 

Now,  my  lords,  if  Mr.  Attorney  General 
should  succeed  in  this  his  prayer,'  he  will  be  a 
very  fortunate,  though  not  a  very  reasonable 
gentleman. 

Mv  lords,  a  proof  of  all  those -matters  which 
should  have  been  averred  (which  1  am  founded 
in  saying  by  the  opinion  of  the  judge,  who 
pressed  them  upon  tnejury  as  motives  for  their 
verdict,  and  which  I  firmly  believe  he  would 
not  have  done,  if  he  had  not  believed  that  they 
were  contained  in  the  information)  a  proof,  my 
lords,  of  all  those  circumstances  was  snppliedt 
for  the  Attorney  General  by  the  judge  on  ihm 
trial ;  for  he  produced  no  evidence  of  theia 
himself:  and  he  will  be  very  fortunate,  indeed, 
if  he  can  now  prevsil  upon  the  Court  to  supply 
likewise  the  deficiencies  in  the  information. 

Lord  Mansfield.  Whatever  the  degree  of 
gnil(  may  be,  how  strongly  soever  it  may  havo 
been  proved,  or  whatever  observatrans  may 
have  arisen  in  this  case ;  yet  if  the  defendant 
has  a  legal  advantage  from  a  literal  flaw,  God 
forbid  that  he  should  not  have  tbe  benefit  of  it* 
It  is  most  certsin,  that  at  the  trial  the  informa- 
tion was  considered  to  be  words  spoke  of  apd 
concerning  the  king's  government  and  his  em* 
ployment  of  his  troops  ;  that  is,  the  employ- 
ment of  the  troops  by  government.  Upon  that 
ground  the  defendant  called  a  witness,  Mr. 
Uould.  The  Attorney  General  rose  to  object 
to  him  ;  but  it  was  very  clear  that  he  was  a 

{)roper  witness ;  and  he  aconiesced  immediate- 
y,  because  it  was  extremely  material  to  shew 
what  the  subject-matter  was  to  which  the  libel 
related— if  it  was  the  employment  of  the  troops 
under  prosier  authority  that  came  within  the 
charge  in  the  infonnation.— Had  it  been  a  law- 
less my  (which  I  believe  I  said  at  the  trial,) 
bad  it  been  a  lawless  fray  it  would  not. 
Though  the  saying  so  might  have  been  a  libel 
of  the  individuars,  yet  it  would  not  have  been 
this  libel :  it  would  not  have  been  this  libel  of 
the  king's  troops  employed  by  him.  Now  at 
first,  and  at  present,  it  seems  to  me,  that  **  of 
and  concerning  the  king's  government  and  the 
employment  of  his  troops,"  pins  it  down.  But 
1  doubt  a  little  upon  it.  There  is  some  weight 
in  the  objection,  whether  in  the  form  of  draw* 
ing  there  should  not  have  been  innuendoes.  Ta 
common  reason  and  understanding,  it  is  charg- 
ed ;  but  whether  technically  charged  or  not,  I 
do  not  know ;  and  therefore  as  to  this  point, 
without  prejudice  we  will  take  some  time  to 
consider  of  it ;  to  see  whether  precedents  caa 
be  found  which  require  this  technical  tcmpn- 

*  In  maintenance  of  this  argnment,  Mr. 
Home  published  his  *  Letter  to  Mr.  Dunning 
on  the  English  particle,'  (as  to  which,  see  Boa* 
well's  Life  of  Dr.  Johnson,  vol.  S,  p.  378,  8vo 
edition)  the  contents  of  which  he  afterwards 
incorporated  into  cbapteni  6,  7»  and  8|  of  tbf 
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Pr'ctedingt  againtt  John  flame. 


im 


Icwiljr  orrr  imI  iboie  ibat  cerlaialjr  wliicb  i>  |  liun  lill  >(iur  IitriUhiit'a  tleciiiou  bu  told  um 
"  *  t  twtty  TUMler:    anil  we  iiilli(uuu  i  ihal  tbrre  wMacrinit.      I  do  oolknov  irben 

*   -*-  '— u  «e  L-guld  not  |ir»-  |  llic  ciime  lin  al  |>ic*cdI.     91;  o^ji-clion  goc), 

now,  and  mil  nm-  \  >liat  llifcrc  U  w  u '' 

p  iltaiD,  ir  we  Hnil  I  ii  inipokulile  fui 
uvcr-ruli:  ilie     '         '- -  -      ■         ■ 


L-iiil  Matufitld.     liare  vou  do  aSJaiila  of 
circun)klaim»,  ur  kdj  thing.' 
3lr.  Home.  Nuur  io  ibe  worlJ. 
Lord  Miintjitld.  Lei  biin  be  cnnimiltetl. 
"~     "  UiU  >i>ur  lonUbip  comaiit  aw 
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■idkient  to  lalitTy   ua  li 
jecilon. 

[Lnnl  MantlicM  (ben  rca^  liU  nnic*  of  Ihr 
eriJriicc  given  u|ion  (lie  trial  ai  fullaws.] 
.    Lunl  ^cnifittd.  TbU  i«  lo  iufunnatinn  fil«<)  , 

^jl  ilia  Aiinribry  iittutitX  mMiM,  J'lliii  llnrue;  \  befure  it  ajtprira  wlicibri  I  aiu 
and  il  wit  Ibr  puliliiliitii;  itip  aJicrli>(^nifDUi    "fati)  criiue? 
tbat  liBTC  bem  rcail  Iraiu  ihe  iiili'rinlliun.  j      Lunl  MnufiilJ,    Nu,  lit 

lUomal  tVilwin  prureJ  llie  xlveitiiirinrDU  .  up  on  Muuildt .— Yod  caiut 
!■  iiuemiaD,  ttie  roaouMsrijiti,  lo  lie  llie  band  ol  i      Mi.  li'irnt.  I  diil. 
Uoiim;    and    Henry  Maiop^oo    Won.lliill.  be  [      Lnid  MuHtjUtd.    Then 
publialied    lb*    ailteruienii'ata.       Ili-  sncan     iiraiu. 
tbat  Ibe  defendant  gate  bim  a  paper  llie  7ili  of    I'iitier 
June,  10  publiili  in  bin  u«n  and  wiid  lo  ilie 
olhrr  rajiera ;    and  Ihal  llie  delendanl  pud  lite 
lire*.     Tlien  lie  jiroduced  two  adTerliMecuendi 
to    publidi.      Tlie  dtrmdiDt   croai-exaniined 
him,  and  bt  awenliil  in  itie  (|iieiiiii>ii  ut'  tlie 
cro: i-examiiiaiion,  lij  f^ajinir,  "  IIv  }oiir  de- 
aire  I  inserted  iliete  adtenitemeiitn.  uml  |iiit>- 
liilieil  them  aa  jour  act  and  Jred.     Yiiu  oeier 
desired  lu  be  icreeneil ;  but  vou  Jetired  lo  hr. 
fntn  iiji.     Yiiu  »aiil,  iIifji  kboiilil  nut  want  full 
cf  jdence,"     It  illiam  Wunilfall  pinvt-d  likewikc 
■  paper  gifra  bin  by  ibe  ileUodant  lo  be  in- 
■erleil  in  I'be  London   l*acke(  aoil  Mamin); 
CbTDoicle;    nbich  wcic  Ibe  adTenitcmenta  io 
tbe  recoril.    Tberefwre,  u[>nn  ibe  fiiui  «t'  prioi- 
iiifr  and  pubtlnhinK  ihere  a  no  dnubt  at  all. 

Tbe  defendant  called  a  iviiuvsi  lo  proie,  that 
mlly  and  io  truili  there  hkh  a  lulncriiAion, 
sod  tlial  llie  money  naa  artually  raitLd;  and 
be  Ilbewiie  called  VViJliam  Lecev,  wliu  proved 
(liat  lOOl.  H-ai  paiil  y,  liim,  and  by  hirn  remit- 
ted lo  Ur.  l-'ninbliii:  lli^kt  wai  ]0(i/.  anil  no 
mate.  And  tben  ibc  defendant  called  Tboroton 
(iould.  And  be  aatd,  iliat  al  LexiDiflon,  on  the 
191b  of  April  1775,  be  waa  a  auballero  officer. 
lie  was  onlered  tlieic  liy  llic  ailjiilaut  of  k&- 
■cral  Ciajre,  the  oruruaudur  in  chief  of  bia 
BMij*My'tirMi|ia,  andf(imrooccrtlieiiroTince: 

BDd  lie,  tiigeliHU' with  ihenilier  tnwni.aetottl;     ■     '  r.i     „        ,■.  ,  '    .    'l 

^d  lie'l Z-D  l»«  and  three  in  tbe  doming  ha  "J  " ^i  "^  ^Kw  «?.  ^: ltZ7Z  Z 
v.*  Ukew  ,.ri.uner:  ib.l  Leiieinl  the  .irS.in-  i  'l'™'""*-  "«"">.  hedMirtd  ,t  lobe 
citla  cbaryed  our  lruii|»i. — "  We  fuund  tlipm  , 
•rmed.  U  e  iiijipuHd  thcy_  vera  nmrchiui;  lo  . 
allauk  uf,  Irom  a  Liiutluual  tiriog  of  ulaciu  can-  I 
t>on,  early  in  Ibe  inoniiii);,  at  aoun  aa  ne  lwt;au 
to  marcb.  Kuljce  or  alarm  f[uu«  are  lo  raMe 
the  country."  U|Mjn  this  etideucc  llie  ju;y 
found  him  K>"liy- 

.    Lord    Mautfteld.    Sir,   Attorney    Geoeral, 
hare  you  any  iliinif  In  lay  f 
.  Alt,  Utn.     Mr.  Iluroe,  I  siippoie,  will«ay 
•IT bat  be  can  In  eatrnualiun. 

Lord  JU(Mi/!«'J,  Mr.  AllorneyGeaera1,haTe 
yoa  auy  tbiiiji:  to  iiy  ? 

.  Att.  Gen.  It  bdongs  la  tbe  defeadant.  1 
fprrefa^d,  la  ilate  what  be  cu  to  tbe  Court 
inliii  extennalioB.  __ 

Vgnt.  liliallititoiioChtDgiaeueQO»- 


up  Toluatarilj 

uld  find  any  precedcnti  on 

I'luier  aiuf,  i  iiitii  jou  Mould  ^l«e  tliem  lo  ita, 

[Tiiii  recommendaiion  lo  hring  precedenls 

wai  r«peitnl  1u  ihe' Attorney  Genenl  and  to 

ibe  deleiidant.  twi>  ur  iliree  liroe*. 

Tu  which  Mr.  Ilwiie  replied,  ibal  lie  «raa 
not  hiiuKlf  rery  likely  to  produce  preeedeoto.] 

KiKc'ii  Be-Ncu,  .UunJuy,  Jiov.  94, 1777. 

IjottX  ytaniftli.  In  rradinc  my  nolc*  the 
oilier  day  in  ihe  ct'.e  of  The  Kin^  and  Ilonie, 
1  oTcrloukrd  tbe  relemce  lo  ■  written  piece  of 
evidriice  that  «  as  pivt-n  by  liim  at  the  trial,  and 
I  am  (old  I  did  iiih  Male  it ;  and  Ibtrefore  1 
will  (tale  it  now. 

He  produced  to  captain  Gnuld  tbe  Pablit 
Adfcrtim  of  Ihe  3111  ot  May  1T7S,  nbich 
puqrarted  lo  be  (be  copy  of  an  atlidjf  il  mad* 
by  coplain  Gould,  white  he  wai  a  priioner  la 
the  custody  nt'  the  rrhels  at  Medlord,  and  prinu 
ed  io  ihat  paper :  and  he  a»ked  him  whether 
the  cnnleiiia  were  truly  prinied.  I  tnid  him, 
that  If  he  meant  to  prove  the  ficta  lo  be  true  as 
aboTp,  it  ruuld  not  lie  prored  by  affidsTil,  tha 
man  being  pri'ient ;  aud  rTcn  il  he  wai  iihaeiil, 
they  could  not  he  proved  hy  affidsTil :  but  thai 
if  he  meant  lo  shew  that,  at  that  ijiue,  lher« 
exiiled  a  public  accounl  of  il  in  ihejiaiier ;  thai 
mii;ht  be  nf  une  to  restrain  or  qualify  ihe  meau- 


1  Edward  Tboroton  Gould,  of  bia  n^es- 
[y-«nwo  regiiiivnl  of  fuol,  bvioi;  of  lawful  aife, 
do  leidify  ajid  declare,  that  ou  Uie  ereDing  of  tb« 
laik  ioiiaut,  under  tbeordrrn  ofgeueral  Gagv, 
I  eniharlu,il  with  the  tight  infantry  and  greiia- 
dierc  of  the  line  coiiimanded  by  colonel  Smith, 
aud  IsDiled  on  ihe  niarKhe«  of  (.'amli ridge,  from 
M  hence  we  prncreded  to  LexinKlou.  On  our 
arriTuI  at  that  place  h  t:  saw  a  budy  of  provin- 
ci«l  truops  arnitd,  to  the  uuuiber  ol  aboiii  Qu  or 
70  men,  Ou  our  approach  ibey  disprrfEd,,aiid 
sooH  aller  firing  began  ;  but  which  pony  fired 
lint,  I  cannot  exavlly  say,  as  our  InxipM'  tusb- 
ed  on  Routing  and. biUHing  previous  lo  the 
firing,  which  wm  ooUiiiacd  by  ou  Inxtpi  n 
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\oug  as  any  of  the  provincials  were  to  be  seen. 
Fi^m  th«hce  we  ntarebetf  to  Concord.  On^ 
hill  ntear  the  entrance  of  the  town  we  saw  ano- 
iher  body  of  the  provincials  assembled.  The 
lif^ht  infantry  companies  were  ordered  up' the 
hill  to  disperse  them.  On  our  approach' they 
retreated  towards  Concord.  The  grenadiers 
continued  the  road  under  the  hill  towards  the 
town.  Six  companies  of  light  iniantry  were 
ordered  down  to  take  possession  of  the  bridge, 
which  the  provincials  retreated  over.  The  com- 
pany I  commanded  was  one.  Three  companies 
of  the  above  detachment  went  forward  abotat 
two  miles.  In  the  mean  time  the  provincisH 
troops  returned,  to  the  numtier  of  about  8  Or 
4(X>.  We  drew  up  on  the  Concord  side  of  the 
bridge.  The  provincials  cam«  down  upon  us ; 
upoh  which'we  iJngagM  and'gave  the  first  fire. 
This  was  the  first  t^ngacremtont alter  the  one  at 
Lexintfton.  A  continued  firing  frdm  both  |Mir- 
ties  lasted  through  the  whole  day.  1  myself 
was  woundetl  at  the  attack  of  the  bridge,  and 
am  now  treats  with  the  greatest  bulnanlty, 
and  taken  all  possible  care  of  by  the  provincials 
at  Medfoitl. 

«•  Edward  Thoroton  Gould." 

There  was  a  motion  made  the  other  day  in 
arrest  of  judgment,  and  many  objections,  I 
understood,  that  were  taken  to  shew  that  the 
charge,  as  it  stands  upon  this  record,  is  insuf- 
ficient in  law  to  support  any  judgment :  that 
there  was  no  averment  a^  fo  the  state  of  the 
Massachusel's  colony  at  that  time ;  either  that 
there  were  riots,  insurrections,  or  rebellions': 
that  there  were  no  averments  that  the  king  had 
sent  any  troops ;  that  there  was  no  avermAit 
that  there  wss  any  skirmish  or  engagement ; 
or  how  it  began ;  or  the  nature  of  it !  how  it 
began,  or  how  it  went  on,  or  end^  :  attd  thii 
it  was  not  averretl  that  the  employment  of  tho 
troops  was  by  the  king's  authority.  The  only 
objection  that  bad  colour  in  it  was,  whet  I 
mentioned  last— that  the  employment  of  the 
troops  was  not  averred  to  be  ny  the  king's  au- 
tbonty.  I  thought  then,  and  said,  that  the 
averment  of  the  words  being  written  *<  of  and 
conceminiir  the  king^s  government,"was  an  an- 
swer ;  but  no  precedent  was  citeil  or  alluded  to 
on  either  side.  I  faucy  the  Attorney-General 
was  surprised  with  the  objection.  But  there 
was  no  precedent ;  and  1  could  not  say  upon 
tny  memory  whether  precedents  might  not  re- 
quire some  techniral  form  of  expression  as  to 
that  medium  through  which  words  are  averred 
to  be  written  of  the  king's  govemmeoL  And 
if  any  flaw  had  happened  formally;  technically, 
or  verbally,  that  were  not  at  all  founded  in  the 
sense  or  reason  of  the  thing,  I  should  in  this 
case  be  of  the  same  opinion'  that  1  was  in  the 
case  of  an  outlawry — that  the  defendant  ought 
to  have  the  benefit  of  it :  and  therefore  I  desir- 
ed that  we  mi^t  think  of  it  for  some  time,  that 
{precedents  might  bi^  searched,  and  the  books 
Qoked  into.  We  have  fully  considered  of  it, 
and  the  precedents  have  been  looked  into,  and 
art  have  fully  considertd  the  iDformatioD,  and 


i  «i 


»    »■! 


A.  D,  |777..  [774 

all  the  objections  that  were  mentioned,  and  all 
the'  objectionti  that  we  couhl  think  of ;  and  w* 
are  all  deiirly  Of  opinion;  Without  any  duub^ 
that  the  information  In  sufficient.  An  indict- 
ment or  inftirmation  must  (;harge  what  in  law 
constitutes  the  crime,  with  such  certainty  afe 
must  be  proved  ;  but  that'certainty  may  artib 
from  necessary  inference ;  in  the  manner  set* 
tied  in  the  case  of  The  King  and  Lawley  iu 
Strange.  Plain  words,  fti  k  libel,  speak  for 
themselves.  If  they  are  duubtful,  their  mean« 
ing  must  be  ascertained  by  an  inuendo.  Here 
the  words  are  plain  ;  they  want  no  inuendtf. 
They  are  averred  to  be  written  *^  of  and  con- 
cerning the  king's  government  and  the  employ- 
ment A  his  troops."  The  obvious  meaning is^ 
that  the  employment  of  the  kinfif's  troopH  must 
he  under  his  authority  ;  and  it  necessaidy  isso, 
if  the  words  also  relate  to  and  are  written  of  ana 
concerning  the  king's  govemmeut.  This  mult 
now  be  talcen  to  be  true ;  becanse  the  verdiift 
finds  it.  Had  the  quesiion  arose  upon  a  de^- 
murrer,  it  must  equally  have  been  taken  to  be 
true.  The  gist  of  every  chargip  of  every  libel 
consists  in  th^  person  or  matter  of  and  con- 
cerning Whom  or  which  the;  words  areaterred 
to  he  aaid  or  written.  In  the  King  against  AIL 
derton  the  information  was  held  bad,  because 
it  was  not  laid  in  the  information,  it  was  not 
laid  that  the  libel  was  of  or  concerning  tlih 
justices  of  Suflolk.  Where  the  words  are 
averred  to  be  written  of  the  king's  government 
Where — (there  are  several  presents)— or  df 
the  government  of  the  kingdom,  or  of  the  got 
vermn(^nt,  suppose,  of  the  liavy;  as  to  any 
thing  further  as  to  which  they  are  also  written, 
through  the  medium  of  which  they  calumniate 
the  king's  governmrent,  there  is  no  furm  of  er- 
pression  technically  necessary.  And  it  cannot 
be ;  because  there  may  be  cases  where  the 
king's  government  might  be  calumniated 
through  an  imputation  upon  the  gross  licen^- 
tiousness  of  his  troops.  Tlie  question  to  be 
tried  is,  whether  the  wonis  laid  are  written  of 
the  king's  government.  It  may  vary  the  de- 
gree of  mischief,  guilt,  or  malice ;  hot  it  is  to- 
tally immaterial  as  to  the  c<mstitution  of  the 
crime  upon  the  reconl,  whether  the  words  re^ 
fer  to  something  that  has  existed,  or  are  an  en- 
tire fiction.  Had  Lexington  been  left  out ;  or 
had  any  other  place  been  mentioned,  where 
there  had  been  no  skirmislies,  or  eni^ement, 
insteati  of  Lexington ;  it  woi»ld  witiiout  any 
Inuendo  have  been  equally  a  libel.  It  is  the 
duty  of  the  jury,  to  construe  plain  words  ami 
clear  allusions  to  matters  of  uurverMi  notoriety, 
according  to  their  obvious  mt*aning,  and  as 
every  bcKly  else  who  reads  must  understand 
them.  Out  the  defendant  may  give  evidence 
to  shew  thut,  in  the  case  in  question,  they  were 
used  in  a'different,  or  in  a  qualified  sense.  If 
no  such  evidence  is  given,  the  ohvioos  meaning 
to  every  man's  undenitanding  must  he  decisive. 
Before  this  trial,  five  several  juries  had  found 
those  wonIs,  from  their  ner«*si>ary  meaning,  to 
be  of  and  concerning  the  kinif's  government. 
Here,  in  this  case,  the  detendaot  gat  e  evidence : 
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•pd  the  Cf klciiee  he  gave  demoMtratcd  Uwt 
the  wordf  related  to  troops  aetintf  under  Ibe 
king's  aolbority ;  and  eonfeqiieouy  related  to 
the  King's  ffOTemment.  And  1  am  the  nore 
cooimied  that  opon  tbb  occasion  there  is  little 
colour  of  doubt  of  anv  flaw  in  the  ioforiDatioo, 
that  in  thoee  fire  trials  thai  1  allude  to,  in  one 
«r  other  of  them,  a  great  rariety  of  counsel  of 
learning,  eminenee,  and  ability,  were  employed. 
They  were  called  upon  to  pry  with  all  the 
•harpness  that  they  had  into  the  infom^ion, 
to  pick  a  hole  in  it :  there  were  three  judg- 
ments given  upon  oont iction  upon  them  ;  and 
mo  counsel  saw  or  imagined  there  was  any  flaw 
in  it.  Therefore  we  are  all  satisfied  that  the  in- 
formation b  sufficient. 

Att.  Gen,  The  defendant  has  been  convicted 
•B  the  oaths  of  twelve  of  his  countrymen  with 
having  written,  printed,  and  published,  and 
caused  to  be  written,  printed,  and  published,  a 
certain  (else,  wicked,  malicious,  scandalous, 
and  seditions  libel  of  and  concerning  the  king's 
government  and  the  employment  of  his  troops ; 
•esertiiig,  that  the  national  force  of  this  coun- 
try has  been  employed  in  the  murder  of  the 
king's  subjects,  for  as  meritorious  an  attribute 
as  can  be  imputed  to  man :  and  he  has  specified 
the  time  and  place  at  which  that  was  done. 

The  charge,  as  contained  in  the  informa- 
tion, rests  within  a  narrow  compass.  I 
night  have  stated,  perhaps,  and  proved  a  dif- 
ferent crime  to  have  arisen  upon  it ;  but  1  did 
state  that  which,  according  to  my  judgment, 
was  a  crime  of  such  quality,  wss  a  crime  of  such 
heinonsness,  and  of  such  a  size,  as  fairly 
called  for  the  highest  resentment  which  any 
court  of  justice  has  thought  proper  to  use  with 
respect  to  crimee  of  this  denomination.  My 
lord,  althoui;h  the  crime,  upon  the  state  of  it  in 
the  information,  rests  within  the  compass  which 
I  have  now  nnentioned ;  yet,  as  it  now  comes 
before  the  Court,  the  matter  that  now  requires 
the  consideration  of  justice  does  not  lie  wiibin 
that  narrow  compass.  The  defenilant  himself 
has  thought  it  imp«)rtant  to  the  situation  which 
he  wishes  to  hold  with  a  certain  body  of  men  in 
this  country,  not  to  leave  it  just  in  the  place  in 
which  the  information  does :  he  has  thought  it 
essential  lo  his  views  (which  1  don't  enter  into 
particularly  what  they  are),  but  he  hasthought 
It  essential  to  hb  views,  to  prove  how  much  he 
meant  by  writing  in  that  manner  to  the  public ; 
and  also  to  prove  bow  much  he  meant,  and 
how  directly,  how  pointedly,  and  how  confi- 
dently, to  insult  the  public  justice  of  the  coun- 
try, by  not  only  committiofir  as  bit^h  a  crime  as 
could  be  committed  within  the  description  of 
misdenieanor  against  the  public  authority 
and  welfare,  but  by  stating  hiniMif  to  have 
committed  that  crime  with  a  view  of  insulting 
the  public  justice  of  the  country.  My  loni,  if 
it  had  been  essential  to  us  to  prove  thst  that 
crime,  and  that  that  case  which  is  s|)ecified  in 
the  indictment,  was  the  suhject  of  a  murder 
Aominitted  under  public  authority  by  the  ua- 
«L»n.i  furoei  of  the  oountrj,  he  has  htmself 


thought  proper  to  stale  and  to  prove  hv  bis 
witnesses^  that  hemeont  the  attack  oandu  by 
the  king'a  troops  upon  a  body  of  rsbeia.  Year 
lordship  has  uken  notice  of  the  addilioa  ef 
tbb  affidavit  that  waa  introduced  into  Ike  caoaef. 
The  efieet  of  that  evidence  was  to  prove  that 
which  was  hut  too  well  known  before,  Mndy, 
that  in  the  time  there  specified,  the  Ithk  ef 
April,  1775,  the  rebeb  bad  arrayed  themseleca 
inaroM;  bad  formed  magasioes;  had  takmm 
atationa  in  the  country  in  which  they  b«4 
placed  themselves ;  were  ready  toaurroiMad  Ike 
feroeaof  the  king,  as  far  as  their  abihtiea  could 
do  it,  upon  any  motion  to  he  made  by  tkcsu 
forces ;  that  upon  the  hwtaat,  very  early  in  Ike 
morning,  (and  whether  accidenUlly  or  otker* 
wise  let  that  be  decided  by  the  witueaoea)  Ike 
king's  troops,  ni/iarching  ra  perfect  aileucc  ■ 
that,  upon  the  instant  of  that  happeaieg,  ike 
first  demoostratiotts  that  were  made  upon  Ike 
part  of  the  rebeb  was  the  firing  abne-gaea; 
understood  exceedingly  well  by  the  wituesa,  aed 
exceedingly  well  explained  by  him:  h proved 
that  he  understood  them  perfectly,  naoMly,  by 
the  rebel  troops  instantly  aurrounding  tbein.  I 
state  that  to  have  been  indusiriousilv  proved  on 
the  part  of  the  defendant,  in  order  te  mark 
that  he  meant  to  fly  at  the  very  hiKheal  suk- 
ject,  and  to  offend  in  the  most  heinous  manner 
in  which  it  was  possible  for  him  to  contrive  to 
offend. 

My  lord,  he  did  not  think  it  enough  to  bare 
proved  that  such  was  the  intention  of  tlie  paper 
with  which  he  was  at  that  time  charged  ;  but 
he  abo  thought  it  incumbent  upon  him  to  pro- 
duce witnesses  to  prove  another  uarl  of  the 
contents  of  that  paper ;  namely,  that  he  had 
attended  a  solemn  n»eeting  ;  at  which  meeting 
he,  with  certain  other  persons  there  aa- 
sembled,  had  cbntribnted  money  to  the  aoaoont 
of  about  100^  and  that  the  purpose  for 
which  they  contributed  it,  waa  the  comfort 
and  relief  of  thoee  whose  meriU  with  thena 
was  stated  to  consist  in  no  other  particular 
than  the  circumstance  of  their  relation  to 
thoae  rebeb  that  stood  in  arms  against  the 
king's  forces :  he  brought  witnesses  to  prove 
the  fact.  That  the  money  was  actually  paid, 
is  not  the  thing  that  I  pin  upon:  let  it  be 
doubted  whether  the  50/.  came  actually  to  the 
handa  of  the  banker ;  or  that  the  nDoney  wae 
afterwards  applied  to  any  of  t^  purposea  that 
are  there  aUted.  To  be  sore,  there  was  not 
proof  alleged  upon  thst  suhject  W  hether  it  b 
to  go  to  those  people,  or  whether  it  b  to  go  to 
any  other  purpoeea  simibr  to  those,  in  the  in- 
tention of  those  who  subicribed  the  money 
(that  is,  the  iufultingand  afironting  government 
and  the  king,)  it  b  a  matter  of  very  little  con- 
sequence to  the  point  I  am  now  apeaking  to. 
He  waa  at  the  pains  to  prove  that  they  went 
throuf|[h  that*biMineas  that  I  am  stating  to  your 
lordships  in  order  to  afibrd  comfort  and  relief 
to  thoae  who  atood  in  that  species  of  reUtion  to 
rebeb ;  which,  aa  far  as  it  goes,  b  to  excite 
that  rebellion,  by  oflering  that  degree  of  eocou* 
rageme&t  to  thoae  wko  skall  kajpeo  to  perisk 
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in  siMih  a  flagiiiont  o£Rnioe :  m  far  as  it  goait 
h  amounU  to  that.  The  libel  therefore  that 
now  staads  before  your  lordship,  which  the  oe- 
casioDS  of  the  defendant  of  a  different  aort  (which 
1  shall  ha? e  oocauon  to  apeak  more  particu- 
larly to  pretenily)  obliged  him  to  aggrarate, 
obliged  him  to  go  lo  the  extent  that  1  bare  now 
atated,  is  soch  a  one  that  I  beliere  it  will  be 
totally  impossible  for  the  imagination  of  any 
man,  howet er  shrewd,  to  state  a  libel  more 
acandaloos  and  base  in  the  fact  imputed,  more 
malignant  and  hostile  to  the  oooniry  in  whioh 
the  luieller  was  born,  more  dangerous  in  the 
example,  if  it  were  au^ered  to  pass  unpunished, 
than  this  which  I  have  now  slated  to  your 
lordship. 

Your  lordships  have  seen  that  the  libel  is 
such,  that  ^it  is  impossible  by  any  epithets  to 
aggra?ate  it.  1  depeml  entirely  upon  the 
state  which  I  refer  to— which  your  lordship 
has  delivered  to  the  Court. — I  depend  upon 
that  for  the  roost  empbatical  description  of  every 
circumstance  that  tends  to  ereate  criminality, 
which  is  possible  to  be  alleged  not  only  against 
this,  but  against  any  other  hbeller  whatsoever.* 

My  lord,  soch  was  the  nature  of  the  libel. 
The  next  question  that  I  meant  to  trouble  your 
lordship  upon,  ia  the  conduct  of  the  present 
defendant  m  the  article  of  publishing  the  libel ; 
and,  subsequently  to  that  publication,  in  the 
article  of  avowing  it,  holding  it  up,  maintaining 
it  to  the  world,  thrusting  it  in  the  face  of  justice, 
and  proclaiming—*-  *  8ic  honor  et  nomen  di- 
vinis  vatibus.*  It  is  a  language  addressed  to 
the  lowest  and  most  miserable  mortals.  There 
is  no  man  of  any  value  in  point  of  understand- 
ing in  this  country,  that  dues  not  know  that 
tha  information  contained  in  it  ia  false,  absurd, 
impossible,  even  below  the  worth  of  refutation ; 
but  it  is  addressed  to  the  lowest  of  the  mob  and 
to  the  bulk  of  the  people,  who  it  is  fitahould  be 
otherwise  taught,  who  it  is  fit  ahouki  be  other- 
wise governed  in  tbis  country.  My  lord,  the 
occasions  of  tbis  reverend  gentleman  to  keep 
up  the  opinion  of  a  piGrticular  part  of  the  fac- 
tions in  this  country,  his  private  occasions 
obliged  him  to  be  very  distinct,  and  very 
anxious  to  explain  it.  C>n  the  part  of  the  pro- 
secutor, it  was  enough  to  prove  that  he  bad 
published  the  libel.  The  evidence  for  the  pro- 
secutor went  phunly  and  distinctly  to  that  fact 
We  produced  the  original  paper  under  his 
hand.    We  produced  the  man  to  whom  it  waa 

*  In  the  *  Memoirs  of  John  Home  Tooke, 
interspersed  with  original  documents,  by  Alex- 
ander Stephens,  esq.  of  the  honourable  society 
of  the  Middle  Temple,*  (vol.  g,  pp.  461,  462. 
8vo  ed.  1813)' it  is  said  that  •'  Thurbw,  atler  be 
had  nin  the  race  of  amlution,  courted  bis  QHorne 
Tooke's]  acquaintance  in  the  peaceful  shades 
of  retirement."  See,  also,  pp.  259, 260. 326,  of 
the  same  volume,  and  in  the  New  Pari.  Hist., 
the  debates  in  the  Bonaa  of  Lords  on  the  Bill 
*  to  remove  doubts  respecting  the  eligibility  of 
persons  in  holy  orders  to  ait  in  the  Houae  of 
Commona,*  atat.  41  Geo.  3,  c.  63. 

2 


delivered,  Woodfall,  in  order  to  publish  it  ui 
a  paper  which  ha  printed  himaelf,  called  Tkm 
Pubuc  Advcrtiaer.  We  proceeded  to  prova 
that  the  occasion  of  delivering  it  to  him,  and 
the  office  in  which  be  was  employed,  waa  not 
merely  to  publish  it  in  that  paper,  but  to  carry 
it  round  to  all  the  other  public  papera,  and  to 
make  the  dispersion  of  it  as  universal  as  be 
possibly  could.  Here  therefore  we  did  esta** 
olish  upon  him,  by  these  plain  facts,  a  publica- 
tion of  as  universal  a  sort  aa  it  waa  posaible  for 
him  to  obtain. 

One  would  have  thought  that  these  lacts  m 
stated  had  constituted  cnme  enough.  But  il 
is  uot  enough  to  be  criminal,  with  thia  man ;  hm 
must  be  criminal  in  a  way  that  may  sheir 
himself  able  to  defy  iustice ;  in  a  way  to  con- 
vey to  the  people,  who  believe  in  those  foolish 
representations,  that  they  actually  do  trampla 
upon  justice.  1  believe  a  great  multitude  of 
thoae  gentlemen  called  aulhora,  Mr.  Woodfall'a 
contractors,  are  men,  in  fact,  who  are  jost  ca- 
pable of  writing  in  an  impudent  style.  Tha 
single,  siniple  mrritsof  an  impudent  style  is,  I 
suppose,  c^ualifieation  enough  to  prevent  anv 
material  distinction  between  his  whole  rabble 
of  authors.  If  there  is  any  distmction  at  all, 
it  must  arise  from  the  superior  confidence  of 
those  who  can  not  only  write  in  that  style,  bat 
stand  forth  in  the  face  of  the  justice  of  tha 
country,  and  say — '  punish  me  if  you  dare.* 
—These  men  lose  their  credit,  these  men  h)ae 
their  opportunities  with  their  own  fsction,  if^ 
when  called  upon  for  their  crimes,  they  don't 
preserve  the  sama  impudence.  That  made  it 
necessary  for  the  present  defendant  not  to  be 
satisfied  with  what  the  prosecutor  had  proved 
upon  him,  but  to  undertake  a  proof  of  hia  own  ; 
to  put  him  upon  still  higher  ground  with  hia 
connections.  By  the  examination  of  Woodfall, 
he  has  undertaken  to  prove  that  the  method  of 
his  transactions  with  him  had  been  at  all  times, 
that  he  ahonld  at  all  limes,  for  his  own  sake, 
if  called  upon,  give  him  up  to  justice.  A 
good  decent  aort  of  contract,  that  k>ng  way 
back,  between  a  divine  of  the  church  of  Eng- 
land and  his  printer !  that  he  should  print  for 
him  upon  the  terms  of  the  said  divine  being 
ready  to  be  ffiven  up  to  justice,  at  all  timea 
when  he  should  be  caUed  upon !  My  lord,  the 
first  instance  of  the  execution  of  that  contract 
was  upon  a  polemical  subject  of  divinity,  be- 
tween this  gentleman  and  oneof  his  parishioners, 
sir  John  Gibbons.  Mr.  Woodfall  did  not  state 
to  the  Court  which  part  was  taken  by  which : 
I  cannot  possibly  tell  how  the  controversy  end- 
ed :  bnt  in  an  extract  upon  the  subject  of  reli- 
gion, for  the  edification  of  the  parish,  it  waa 
necessary  that  there  should  this  contract  inter- 
vene, that  the  reverend  author  should  be  ready 
to  stand  forth,  in  case  the  printer  was  called 
upon.  But  with  regard  to  the  present  publi- 
cation, this  waa  to  be  much  more  empbatical. 
He  had  been  called  upon  in  another  place.  He 
was  afraid  that  he  had  not  been  thought  by 
hia  friends  to  be  confident  enough  in  mamtain« 
iDg  what  he  was  charged  wi£ ;  and  tbat/if 
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SI  escaped,  ik  was  upon  sop^  doif^^t,  whet|^^ 
e  gniU  was  prorea  upop  liiip  or  not :  upon 
S(iich  he  called  upon  Inis  Woodfall  to  depMe^ 
lat  in  tbe  manner  of  deliverinn^  him  tliat 
p^per,  it  was  done  with  an  industrious  and  af- 
U^£ted  solemnity.  The  words  of  it  were,  •*  — 
did  I,  or  did  I  not,  formally  hefore  the  witness, 
when  called  in,  deliver  that  paper  as  my  act 
and  deed  ;  as  if  it  had  been  a  bond  ?*' — And  in 
the  latter  end  of  the  eyidence,— **  if  they  now 
chuse  to  take  notice  of  this  advertisement"— 
it  was  to  that  purpose ;  for  this)  reason,  that 
f^in  the  last  transaction  before  the  Houne  of 
Commons  it  was  pretended  they  let  me  off  be- 
cause they  could  not  get  full  evidence.  t)o  you 
remember  1  saiJ,  that  if  they  now  chose  to 
tiLe  notice  of  this  advertisement,  they  should 
not  want  full  evidence?'' — Now,  my  lord,  to 
be  sure  wliat  had  passed  bolvieen  this  author 
.^nd  this  printer,  (%%hether  it  was  more  or  less  in 
confidence)  would  have  made  it  of  no  conse- 
quence whatever  to  the  public.  It  would  have 
been  impossible  for  us  to  have  knoivn  it ;  or,'  if 
)t  had,  \o  have  adduced  it  in  evl<lence.  That 
Would  have  been  oF  no  consequence  whatever 
to  the  public.  It  never  could  have  attained  to 
the  public  knowledge,  excepting  that  interest 
4  have  .80  often  ailude<l  to,  that  interest  of 
,recomn(iendin(|^  himself  to  his  patrons,  and 
defyinif  public  justice. 

1  don't  state  the  offence  to  l/ave  consisted  in 
.the  conversation  that  was  held  between  him 
and  thf  printer ;  hut  1  state  the  offence  to  arise 
jn  bis  anxiety  to  proclaim  to  the  public,  that 
^uch  is  the  manner  in  which  he  dares  to  insult 
the  justice  of  the  country.  There  arises  the 
.M^ravi^tion  of  the  crime,  in  the  manner  in 
Wbicli  1  have  stated. 

With  regard  to  the  rest,  the  strange  conduct 
of  the  defendant — I  don't  know  whether  that 
fn  properly  before  the  Court,  any  more  than  his 
misrepresentation  of  the  proceedings  of  the 
Cpurl ;  which  I  shall  urge  for  no  earthly  pur- 
pose but  this :  in  order  to  demonstrate  that 
the  aim  and  object  of  publishing  ^  Tery  in- 
fiimous  a  libel  as  this,  went  even  beyond  the 
libel  itself;  to  endeavour,  if  he  could,  to  make 
a  paradeful  triumph  over  justice.  That,  I  take 
it,  in  the  aim  and  object  of  the  whole. 

I  have  done  my  duty  with  regard  to  the 
Charge  that  is  now  before  the  Court.  With  re- 
gard to  the  punishment  also,  it  is  my  province 
and  my  duty  to  apeak. 

All  other  crimes  of  specific  denomination 
are  followed  by  the  letter  of  the  law  with  |>e- 
culiar  punishments :  and  they  are  held  fortli, 
hy  that  punishment  and  by  that  denomination, 
.to  the  people  in  the  true  pomt  of  view  in  which 
it  is  the  interest  of  tbe  public  that  they  should 
be  seen.     The  law,  by  enacting  particular 
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may  involve  cranes  of  a  different  natu^  and 
cbrtplezion',  and  of  very  difl^r^'dlegmtf  of 
guilt.  Concerning  those 'cnmA  fbe'^Ublid 
oettber  has  a  rig|ii  'nor  dan  pdssTbiy  te  mfbinik* 
ed  in  any  olhef  manner  thab  by 'tbe'jndigvfi^&t 
of  ihn  Court,  fiy  lord,  this  Court,'  in  pSro- 
Douncing  judgnient  upon  this  ofledce,  ia  fb  'do 
by  this  species  of  offence,  with  regard  tb  t6o 
Irest  oT  the  public,  and  io  the  purpose  of  deterr- 
ing crimes,  what  the  law  does  wiieo  it  spectfiet 
pmicular  pnnishnoents.  Your  lordships  aA 
in  these  cases  to  supply  the  deficiencies  "bf  \hh 
faw,  and  to  shew  to  those  who  have  HetA  M^ 
sirbiis  to  offend  the  laws  of  their  oountf  J,  %T 
the  example  of  its  punishment,  in  what  sort  m 
estimation  this  degree  of  guilt  is  held  by  tbb 
law :  and  I,  whatever  I  have  thought  apoo  tft^ 
suliject,  shall  be  obliged  to  confess,  that  if  the 
punishment  is  less  than  the  old  deliberate  judg^ 
mieut  has  gone  to  aud  rested  upon,  that  I  lisfve 
been  mistaken  in  the  nature  of  the  crime.  All 
my  apolo<;y  for  the  mistake  must  consist  sim- 
ply in  this  single  circumstance :  that,  lying  so 
near  to  high  treason,  it  was  very  difficult  for 
my  imagination  and  judgment  to  draw  tbe  line 
between  them.  That  must  be  my  apology,  if 
I  have  mistaken  the  nature  and  quality  oftbis 
crimp. 

My  lord,  the  punishments  to  be  inflicted  upon 
mistfemeanors  of  this  sort,  have  usually  been 
of  three  different  kinds ;  fine,  corporal  pttnisb- 
ment  by  imprisonment,  and  infamy  by  the 
judgment  of  the  pillory.  With  rt^rd  to  the 
fine,  it  is  impossible  for  justice  to  make  this 
sort  of  punishment,  however  the  infamy  will, 
always  fall  upon  the  offender ;  because  it  is  well 
known,  that  men  who  have  more  wealth,  who 
have  better  and  more  respectful  situations  and 
reputations  to  be  watchful  over,  employ  men  in 
desperate  situations  both  of  circumstances  and 
characters,  in  order  to  do  that  which  serves 
their  party  purposes :  and  when  the  punish- 
ment comes  to  be  inflicietl,  this  court  must 
have  regard  to  the  apparent  situation  and  cir- 
cumstances of  the  man  employed,  that  is,  of 
the  man  convicted,  with  regard  to  the  punish- 
ment. 

With  regard  to  imprisonment,  that  is  a  spe* 
cies  of  punishment  not  to  be  considered  afike  in 
all  cases,  but  varies  with  the  person  who  is  to 
be  tbe  object  of  it :  and  so  varies  with  the  per- 
son, that  It  would  be  proper  for  the  judgment  of 
the  court  to  state  circumstances  which  will 
make  tbe  imprisonment  fall  lighter  or  heaviet-, 
as  the  truth  is,  upon  the  person  presented  lo  the 
court.  I  say,  my  lord,  that  would  be  proper, 
if  .1  had  not  been  spared  all  trouble  upon  that 
account  by  hearing  it  solemnly  avowed  in 
your  lordship's  presence,  by  tbe  defendant 
himself,  that  imprisonment  was  no  kind  of  in- 


ponishmeat  upon  specific  crimes,  has  stated  to     convenience  to  nim  :  for  that  certain  employ- 


tae  public  that  degree  of  terror  to  arise  fromj 
the  example  of  punishment,  which  in  wisdom, 
it  is  hoped,  will  be  sufficient  to  restrain  of- 
fenders  from  committing  the  same  crimes.  My 
lord,  that  is  not  so  in  the  case  of  a  misdem^- 
^■pr ;    which  ib  ill  variety  and  oongecyieBces 


ment^,  which  he  did  not  state,  would  occasion 
his  confinement  in  so  close  a  way,  that  it  was 
mere  matter  of  circumstance  whether  it  bai- 
pened  in  one  place  or  another ;  and  that  me 
longest  imprisonment  which  this  court  could 
inflict  for  puDishment,  was  out  beyond  tba 
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rracl)  of  arooinnaoilalion  \«liioli.lIinse  occasions 
rendered  necessary  to  Jiiin.  In  iliis  respect, 
tlicreliire,  iiDprisonment  is  hot  onl}'  a«  witli  re- 
Rlieci  to  tlie  |ierson  not  an  adequate  punishniehl 
to  the  ofiVnce,  hut  the  public  are  told,  and  told 
hy  a  pamphirt  which  hears  the  reverend  gentle- 
man's name  (may  be  hia  name  may  have  been 
forg:e4l  to  it ;  but  by  a  pamphlet  that  liea'rsthat 
name)  thai  it  \iill  be  no  punishment.  And 
3^'nur  lordships  (according  to  the  usual  st^rle 
Mith  which  he  has  affected  to  treat  justice, 
from  the  be<rinDinff  to  the  end)  are  told  that 
you  cannot  punisn  bim  in  that  way  :  and 
therefore,  if  that  is  a  species  of  punishiiient 
which  cannot  affect  him,  as  your  lordship  has 
been  before  told  in  a  manner  to  be  relied  upon, 
he  has  made  it  manifest  that  your  lordships' 
jud{;;ment  in  that  part  of  the  punishment, 
operates  nothings  with  res|)ect  to  him  person- 
iflly ;  and  cousequeutly  that  it  wijl  lose  ils 
whole  force  and  efficacy  as  with  respect  to  that 
example  which  the  public  justice  ouglit  to  hold 
out  to  the  world. 

I  stated  in  the  third  place  to  your  lordships, 
the  piHory  to  hare  been  the  usual  punishment 
for  this  species  of  offence.  J  apprehend  it  to 
have  been  so  in  this  case  for  above  two  hun- 
dred years  before  the  time  when  prosecutions 
ICrew  rank  in  th^  Star-chamber,  and  to  those 
decrees  which  made  that  court  nro|)erly  to  be 
abolished.  The  punishment  of  the  pillory  was 
iuflicted,  not  only  during;;'  the  time  that  such 

Prosecutions  were  rank  in  the  Star-chamber, 
ut  it  al&o  continued  to  be  inflicted  upon  this 
sort  of  crime,  and  that  by  the  best  authority, 
after  the  time  of  the  abolishing  the  Star-cham- 
ber, after  the  time  of  the  Revolution,  and  while 
my  lord  chief  justice  Holt  sat  in  this  court.  In 
looking  over  precedents  for  the  fake  of  the 
other  question,  i  bbserrcd  that  Mr.  Tutrhin* 
(an  author  of  some  eminence  in  his  day)  x\  as 
angry  with  Ilult,  the  lord  chief  justice,  for 
transferring,  as  he  called  it,  the  punishor.ent  of 
bakers  to  authors.  That  was  Uj>on  a  personal 
conceit  which  such  an  author  as  Tutchin 
thought  himself  entitled  to  entertain  of  the  su- 
perior dignity  of  that  character  all  along.  lie 
thought  iliatihe  falsifying  of  weights  and  mea- 
sures was  a  more  n^echaiiical  employment  than 
the  forcing  of  lies ;  and  that  it  was  less  gentle- 
man-like  to  rob  men  of  their  money  than  of 
their  {rood  name.  Dot  that  is  a  peculiarity 
which  belont^s  to  the  little  vanity  that  iui^pires 
an  author.  1  trust  tlierefore,  when  I  spcrik  of 
lord  chief  justice  Holt,  and  of  the  time  in  which 
he  lived,  I  speak  (for  all,  but  particularly  for 
this)  of  as  {Treat  an  authority  as  ever  sat  in 
jud^^ment  upon  any  case  whatever.  His  name 
\ras  belli  high  durini;  his  life,  and  has  been 
held  in  reverence  in  all  subsequent  times.  He 
(jeserved  popularity,  by  doing  that  which  was 

.  *  SeeTutchin's  Case,  vol.  14,  p.  1099,  where 
^e  pillory  is  stileil  the  punishment  of  bakers ; 
fod  for  more  conceminf;^  the  pillory,  see  vol.  3, 
||u  401 ;  vol.  7,  p.  1209 ;  vol.  14,  p.  446 ; 
fol.  19,'p.  809. 
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r»(;lit  upon  gre;it,  trying,  and  important  occa« 
sioiis.  He  ohtained  popularity,  because  lit 
despised  all  other  means  of  aiming  at  it,  but 
that  of  doing  riglit  upon  all  occasions.  Frdnb 
the  temper  of  those  ilmes,  from  the  vehemenc* 
and  designs  of  that  faction  that  opposed  bim, 
sir  John  Holt  would  have  been  reviled;  if  thli 
revilers  of  that  day  had  not  observed  in  the 
greatness  of  his  spirit  and  character,  that  it 
was  impossible  to  reach  bifrt  :  and  he  has  pre- 
serveil  a  name  which  was  highly  honoured 
duringf  his  life,  Abd  which  will  five  as  loiig  at 
the  English  constitution  lives.  Citing  niib, 
therefore,  in  9up|)6rt  of  this  as  a  properpunlbh- 
merit  to  be  inflicted  upon  this  sort  Of  offence,  !k 
giving,  in  my  4pprehebsioo,  the  greatest  ad- 
flinrity  for  il.* 

My  lord,  in  pyonotititfiig  an  opitoidti  npbfi 
the  objections  started  by  the  defendant,  1 
would  desire  no  better^  no  more {roinfed.  nor  inv 
more  applicable  argument  thin  What  tnat'greai 
chief  justice  used,  wh'eii  it  iv^lB  contended  before 
him  that  an  al)use  upon  g^vemmettt,  iii>on  the 
administration  of  several  partis  of  government, 
amounted  to  nothing,  because  there  was  no 
abuse  upon  any  p&rticutar  man.  That  grea't 
chief  justice  said,  thcjr  amounted  to  much 
more:  they  are  an  abuse  upon  all  Aieh.  Go- 
vernment cannot  exist,  if  the  law  cannot  i^ 
strain  that  sort  ofahilse.  Government  caoAot 
exist,  unless  when  r.ffences  of  this  magnitude, 
and  of  this  complexion,  are  presented  to  acoui"! 
of  jtistice,  the  full  punishment  is  inflicted 
which  the  I'nost  approved  times  have  given  'to 
offences  of  much  less  denomination  than  thete, 
of  much  less.  I  am  sure  it  cannot  be  bhewn, 
that  in  any  one  of  the  cases  that  were  punFslied 
in  that  manner,  the  aggravation  of  any  one  of 
those  offences  were  any  degree  iadequate  to 
th(>«e  which  are  presented  to  your  lordship 
now.  If  ofl'ences  were  so  punished  theti,  whicii 
are  not  so  punished  now,  they  lose  that  expla- 
nation wlii«.-li  the  wisdom  of  (hose  ages  thought 
proper  to  hold  out  to  the  public,  as  a  re^itraint 
from  such  offences  being  committed  again.  It 
was  my  duty  also  to  consider  Ihis  as  with  a 
view  to  the  public  conviction. 

1  am  to  judge  of  crimes  in  orifer  to  the  pro- 
secution :  your  lordship  is  to  judge  of  thein 
ultimately  for  punishment.  1  should  have 
been  extremely  sorry,  if  I  had  been  induced  hy 
anv  consideration  whatever  to  have  brought  a 
crime  of  the  magnitude  which  this  was  ((4' the 
magnitude  whicli  this  was  vOien  I  first  stated 
it)  into  a  court  of  justice,  if  I  had  not  had  it  in 
my  contemplation  also  tliat  it  would  meet  with 
an  adequate  restraint ;  which  I  never  thought 
would  be  done  without  affixing  to  it  the  judg- 
ment of  the  pillory.  1  uhoiild  have  been  very 
sorry  to  have  brought  this  man  here,  after  all 

*  Dr.  Johnson  appears  not  to  have  concur- 
red in  this  opinion  of  Mr.  Attorney  General. 
'*  I  hope,"  said  he,  **  they  did  not  put  the  dog 
ill  the  pillory  for  his  libel,  he  has  too  much 
literature  for  that.''  Boswell's  Life  of  Johif« 
son,  vol.  3,  p.  378|  8to'  edition. 
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the  affgrafatioat  that  he  haa  aaper-iadoccd 
«pOD  the  offence  itaeir,  if  I  bad  not  been  per- 
Mttded  that  tb<Me  aggra? ationa  would  have  in- 
duced the  iudgroent  of  the  pillory.*  The  po- 
niabaieDt,  botrefer,  to  be  inflicted  for  thia  crinie 
teata  finally  ^tb  vour  lordahip.  If  the  Court 
ia  of  opinion  that  that  judgment  ia  not  to  be  pro- 
nouDced,  it  will  be  my  humble  duty  to  aubmit 
with  the  most  perfect  acquieaccnce.  I  have  no 
fntereat  in  the  buaineaa  but  as  the  officer  of  tlie 
public.  I  am  nothing  near  ao  good  a  judge  of 
Ihe  interest  which  tbe  public  have  in  the  buai- 
neaa aa  your  lordahipa  sitting  in  this  court ;  but 
when  1  am  atatiog  a  matter  to  the  Court  for 
judgment,  I  muat  state  it  as  I  feel  it ;  and  1 
feeiit  ao;  And  if  it  were  my  province  to  do 
mora  than  to  atate  it  ao,  1  ahould  atill  continue 
to  think  of  it  aa  1  do  at  present. 

Mr.  Home,  My  lords,  though  your  lord- 
•hipa'  judgment  is  to  be  pronounced  upon  my  • 
self,  I  shall  attend  to  hear  it  with  tbe  indiffer- 
csce  and  curioaity  of  a  traveller;  which  I  waa 
early  instructed  to  do  in  such  circumstances  as 
these,  long  before  I  could  imagtoe  I  aiiould 
ever  be  in  them.  My  lords,  1  am  a  little  the 
more  at  a  loss  to  address  your  lordships,  be- 
cause (and  I  am  not  aahamed  to  be  laughed  at 
fir  my  diaappoiotment)  I  acknowledge  that  1 
cane  this  morning  into  the  court  in  the  full  as- 
Burance,  that  I  should  find  leas  difficulty  to  go 
out  of  it  than  I  did  ^  come  in.  My  lords,  I  had 
BO  notion  at  all  that  evidence  could  aupply  the 
defects  of  the  information  ;  or  that  it  would  be 
attempted  to  be  ao  supplied  by  evidence.  J 
did  not,  it  is  true,  at  the  time  1  objected  to  the 
deficiencies  of  the  information,  I  did  not 
amongst  other  things  add  evidence.  1  believe 
1  am  time  enough  now  to  move  any  thing  in 
arrest  of  judgment ;  and  if  1  am,  I  desire  that 
jeur  lordships  would  understand  me  now  to 
object  to  the  aupplyin^  of  the  defects  of  an  in- 
Ibrmation  by  any  evidence  whatever.  My 
lord,  I  apprehend  that  your  lordship  had  di- 
rected Mr.  Attorney  General  and  myself  (I 
ought,  if  what  he  haa  said  of  me  be  any  thing 
like  truth,  to  beg  bis  iiardon  for  coupling  my 
unworthy  name  witn  his)  but,  my  l(m!,  I 
thought  that  be  and  I  were  directed,  if  we 
could,  to  produce  precedents.  I  own  to  your 
lordship,  I  did  not  well  understand  the  direc- 
tion when  1  received  it;  because  1  had  laid 
before  you  a  aacred  principle,  with  which  I 
waa  much  better  acquainted  than  with  prece- 
dents; and  one  for  which  1  would  willingly 
give  up  all  tbe  precedents  that  ever  existed. 

My  lords,  I  ahall  no  doubt  be  very  irreeular 
in  the  order  of  what  I  shall  say  to  vour  lord- 
fbipa ;  and  1  should  not  have  said  a  word,  if 
there  were  not  in  Mr.  Attorney  General's  ha- 
rangue aome  things  that  might  easily  stir  a 
man  to  anger,  if  he  was  not  as  little  suaceptible 
ofitaa  lam.    My  lords,  I  feel  not  the  least 

*  See  in  the  case  of  Patrick  Burly,  toI.  14, 
p.  446,  a  counsel  insisting  that  the  piHory  ia  the 
fonifhrnent  for  a  cheat. 


anger  at  an  v  thing  that  haa  paaaed.  The  ges- 
tleman  oo  the  trial  haa  stripped  me  of  common 
sense ;  but  he  atk>wed  me  a  aort  of  understand- 
ing. Mv  lords,  he  shifted  hia  ground  in  his 
raply.  fie  first,  out  of  kindness  and  compli- 
ment to  me,  supposed  what  1  had  written  to  be 
beneath  common  sense:  my  lords,  be  after-' 
warda  found  it  proper  to  make  it  beyond  com- 
mon sense.  At  fir^t  I  was  a  fool :  at  laat  I  iraa 
a  madman.  My  lonis,  at  first  be  thought  it — 
(f  forfi^et  his  expression)  but  he  thonght  it  can- 
dour (I  think  he  said)  to  tbe  namea  of  persons 
alluded  to,  though  distantly,  to  auppoae  tlwt 
what  I  bad  written  was  falae.  To  aavn  otbera 
from  aome  scandal  of  imprudence  or  impr»- 
priety,  be  thought  it  candour  to  impute  ftJae- 
oood  to  me.  Bf  y  lords,  when  that  waa  prored 
to  be  true,  be  only  aaid,  that  he  did  not  mend 
the  matter :  indeed,  whichever^  side  of  the  cnae 
I  took,  nothing  could  meud  tbe  matter. 

It  is  not  my  business^  my  k>rd,  to  take  tbn 
amalleat  notice  of  what  fell  from  your  lord- 
ship ;  nor  shall  I  mention  a  number  of  thingay 
which  I  might  justly  be  pennitted  to  mentloot 
of  wilful  and  gross  misrepresentatioiia  of  tbe 
evidence  upon  tbe  trial:  I  ahould  not  have 
mentioned  it  at  all ;  but  Blr.  Attorney  General 
has  hinted,  though  not  apecified,  misrepresen- 
tations by  me  of  the  proceedings  of  the  trial. 

My  lords,  he  haa  endeavouied  to  alarm  me 
with  monstrous  fines,  with  long  imprisonment, 
with  infamous  punishment.  My  lords,  infamjr 
is  as  little  acquainted  with  my  name  aa  with 
that  gentleman's  or  with  your  lordships.  I 
feel  no  apprehensions  from  the  pillory.  I  do 
feel  some  little  pain  that  a  gentleman,  taking 
advantage  of  my  situation,  should  say  and  offer 
those  things,  unfounded  in  appearancea  even 
of  truth,  airainst  me,  which  neither  be  nor 
any  man  like  him  dare  to  insinuate  in  anj 
other  station  but  this. 

Tie  has  attempted  likewise  to  insinuate,  mj 
lords,  a  s|)ecies  of  robbery.  When  he  did  ao 
he  was  guilty  of  falsehood.  He  said,  that  mjr 
witness  did  not  prove  that  the  50/.  waa  paid 
into  the  bankers.  My  lords,  he  literallj' 
proved  it. 

My  lords,  he  represents  me  aa  speaking  the 
language  of—**  if  you  dare  to  puniab  me ;" — 
and  he  says,  <*  it  is  a  lanfiruage  addressed  to  the 
lowest  of  the  mub.'*  Indeed  I  think  ao  too: 
but  it  is  his  own  language,  not  mine. 

M  V  lord«,  be  has  dwelt  upon  my  occaaiona, 
my  deaperate  situation,  my  want  of  character 
and  fortune.  My  lords,  it  is  my  misfortune 
that  from  my  cradle  I  have  had  as  eflfeminate 
an  education  and  care  and  course  of  life  aa  Mr. 
Attorney  GeneraK  It  is  my  misfortune  that 
there  waa  not  a  greater  want  of  fortune :  and 
as  for  my  occasions,  my  meana  have  alwaya 
been  beyond  them.  I  ahould  rather,  my  lorw, 
if  I  waa  speaking  in  extenuation  or  to  mitigate 

Jour  punishment,  I  should  rather  close  in  with 
Ir.  Atlomey  General,  and  acknowledge  my- 
aelf  that  desperate,  helplesa  wretch  that  he  has 
rq^reaented  me :  perhaps  it  would  be  the  moat 
effeotual  motire  to  your  lordfhips*  compi 
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My  lords,  I  never  in  my  life  solicited  m  favour : 
1  never  desire  to  meet  with  com|Nis8ton. 

My  lords,  he  his  talked  to  your  lordships  of 
my  patrons.  I  hare  had  in  my  life,  and  very 
early  in  my  life,  the  greallest  of  patrons ;  aye ! 
with  all  their  power,  great^  than  any  that  now 
hear  me.  My  lords,  I  renounced  my  patrons, 
becaase  1  would  not  renounce  my  principles ; 
repeatedly,  oter  and  over  again,  of  different  de- 
scriptions, and  in  different  situations.  My 
lords,  1  am  proud,  because  I  am  insulted ;  or 
else  I  certainly  should  not  have  held  any  of 
this  language.  ^ 

My  lords,  Mr.  Attorney  General  through  a 
blameful  carelessness  has  told  you  a  story  of 
a  theological,  polemical  dispute  between  my- 
self  and  a  parishioner.  I  can  easily  conceive 
that  he  let  himself  fall  into  that  mistake  for  the 
sake  of  drawing  a  smile  from  your  lordships 
and  the  court  upon  the  revtrend  gentleman. 
But  in  this,  like  the  rest,  my  lords,  there  is  not 
a  syllable,  not  the  smallest  foundation  of  truth. 
]  never  had  a  theological,  polemical  dispute. 
My  lords,  1  am  free  to  acknowledge,  that  no 
theological  disputes  tkat  ever  I  read,  and  1 
have  endeavoured  to  read  all  that  ever  hap|)en- 
ed,  none  of  them  ever  interested  me  in  the 
manner  thai  the  present  disputes  do  interest 
roe.  M  V  lords,  I  was  not  made  to  be  a  mar- 
tyr.* 1  have  opinions  of  my  own ;  bat  1  never 
intended  to  suffer  for  them  at  the  stake. 

My  lords,  he  has  endeavoured  to  insinuate 
that  all  that  I  wrote,  and  all  that  1  said,  was 
for  the  sake  of  a  naradeful  triumph  over  jus« 
tice :  and  he  has  talked  again  and  again  of  the 
mob. '  My  k)rd8,  the  mob  have  conferred  no 
greater  favours  upon  me  than  upon  Mr.  Attor- 
ney General.  I  nave  been  repeatedly  followed 
by  very  numerous  mobs  in  order  to  d^troy  me, 
single  and  alone,  for  a  great  length  of  way ; 
not  once,  or  twice,  or  throe  times,  but  four  and 
five  tiroes ;  two  or  three  thousand  at  my  heels. 
I  am  sensible  of  the  ridicule  of  the  situation, 
even  whilst  I  mention  it.  These  are  the  only 
favours  that  I  have  ever  received  from  the 
mob ;  these  are  the  only  favours  that  1  have 
ever  solicited  ;  and  I  protest  to  your  lordships  I 
had  much  rather  hear  the  mob  hiss  than  nal  • 
loo :  for  the  latter  would  give  me  the  head-ach, 
the  first  gives  me  no  pain.  My  lord,  I  have 
heard  of  those  who  have  expressed  more  wishes 
for  popularity  than  ever  1  felt.  1  have  heard 
it  said,  and  I  think  it  was  in  this  court,  that 
they  **  would  have  popularity  :  but  it  should 
be  that  popularity  which  follows,  not  that 
which  is  sought  after. "f  My  lords,  I  am 
proud  enouf^h  to  despise  them  both.  If  popu- 
larity should  offer  itself  to  me,  1  would  speedily 
take  care  to  kick  it  away. 

My  lords,  as  for  ambition,  and  bodies  'of 
men,  and  parties,  and  societies,  there  b  nothing 
of  it  in  the  case.    There  is  oo  body  of  ooeo, 
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with  whom  I  can  think,  that  I  know  of. 
There  is  no  body  of  men  with  whom  I  am  con- 
nected. There  is  no  man  or  men  from  whom 
I  expect  help,  or  assistance,  or  friendship,  of 
any  kind,  beyond  that  which  my  ^inciples  or 
services  may  deserve  froin  them  mdividually. 
Private  friendships  1  have,  like  other  men ;  but 
they  are  very  few :  however,  that  is  recom- 
pensed to  me,  for  they  are  very  worthy. 

My  lords,  Mr.  Attorney  General-  has  said, 
that  1  represented  imprisonment  as  no  kind  of 
inconvenience  to  me.  As  no  kind  of  incon- 
venience, my  lords,  will  not  certainly  be  true  ; 
becauae  the  gn^eat  luxury  of  my  life  is  a  verr 
small  but  a  very  dean  cottage :  yet,  thougn 
imprisonment  will  be  so  far  inconvenient  to  me^ 
the  cause  of  it  will  make  it  not  painful. 

My  lords,  1  find  that  not  only  1  have  a  sort 
of  understanding  very  different  from  that  of 
Mr.  Attorney  CJenerai,  but  my  notions  of  law, 
and  my  notions  of  humanity,  are  equally  dif- 
ferent from  his.  My  lords,  between  the  time 
that  I  had  last  the  hononr  of  appearing  before 
you  and  the  present  time,  it  happens  very  unfbr-. 
tunately  for  Mr.  Attorney  Genehd  thai  he  haa 
proved,  that  not  only  my  notions  of  law  and 
decency,  but  m^  notions  of  propriety  end  hu- 
manity, are  widely  different  from  his :  and  I 
mention  it,  my  lords,  because  it  goes  immedi- 
ately to  the  doctrine  now  attempted  to  be  esta- 
blisned.  Mr.  Attorney  General  has  heard  n 
person,  as  great  as  himself,  between  that  time 
end  thb,  justify  the  legality,  the  propriety,  the 
humanity  of  the  tomahawk  and  the  soalpin^ 
knife.  Between  the  last  tiaie  I  appeared  nere 
and  this  time,  these  have  been  the  aorta  of  king'e 
troops  justified,  by  a  high  officer  of  the  law,* 
to  be  employed,  as  legal,  proper,  mild,  and  hu- 
mane. 

My  lords,  Mr.  Attorney.  General  has  said, 
that  I  decUred  upon  the  trial  that  I  had  a  cer- 
tain employment  which  made  it  necessary  for 
me  to  be  confined  as  long  as  your  lordsbipe 
sliould  or  would  confine  me.  That  is  not  true. 
My  lords,  I  did  say  that  1  had  an  employ  meot» 
had  something  to  do,  that  would  oonfane  roe 
to  my  room  longer  than  your  lordships  would 
confine  me.  1  believe  I  said  more — 1  neither 
intended  when  I  said  it  to  affront  you,  nor 
will  attempt  at  this  time  to  appease  yon — I 
said  longer  than  your  lordships  dare  to  confine 
me ;  those  were  the  words :  and  I  said  it,  be- 
cause I  did  believe  and  do  still  believe  that 
your  lordships  dare  not  wilfully  do  injustice. 
My  kirds,as  for  that  certain  employment,  J  did 
not  say  it  was  necessary.  It  is  an  employ- 
ment of  amusement  merely ;  an  employment 
that  I  meant  to  make  pumio ;  but  not  for  the 
sake  of  gain  er  praise.  My  k>rds,  when  first  I 
began  m^  life,  I  was  encouraged  to  worthy 
and  to  vurtuotts  actions  by  the  temptation  of 
praise :  I  have  long  since  learned,  my  lords^ 
to  be  able  to  do  those  actiona  which  I  think 
virtuous,  in  despite  of  shame. 
My  lords,  Mr.  Attorney  General  has  done 
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whu  I  hare  bHnrf  h*^rl  HttrmptH  to  be  druie  .  iipna  ^<niro%«D  crajv-exsmiaatkiD  of  one  of  tbe 


with  sery  UTv*at  imiou  :  lie  bit^i  alien* |i1ed  to 
rei-'.:4tttMlif  Niar  Chdintier.  Ttie  fauh  \w  fiiiils 
with  it  i«  oify  iu  niuktieM, —  *  b.  tote  the  |iri»- 
•{I'lil.oov  tfrew  to  rauk  iu  the  Star  Chaiuher, 
anil  «Khich  rankncaa  cauveil  it  Iu  iw  abuliaiied." 
—I  il«iii*i  recolWct  Ibe  word*  of  ibat  act  by 
whi4:h  ii  uraiK  abolicbed  ;  bui  1  am  sure  that  its 
rankiifsa  alone  u  not  tbe  reason  i^ivcs.  If 
tbe  i;:eotlefaao  would  le«4  me  bia  memory,  I 
would  tbeo  reoeat  tbom — Booe  of  tbe  powera, 
nor  any  like  tbem  (your  loidsbipa  koow  better 
Ibe  words,  1  doo'l  raoollect  tbe  words)  but  bo- 
Ibio^  like  tben  waa  ever  to  be  pot  in  uae  again 
in  that  or  in  any  olber  court,  aa  well  aa  1  can 
Tcmembcr. 

Mr.  Attorney  General  baa  talked  of  tbe  per- 
aonal  conceit  of  Tntcbin  concerning  aotboTa. 
I  tbougbl  myaelf,  till  a  atrong  seaToMulo  mt 
act  otherwise,  as  KtUe  likely  to  becoaM  an 
antbor  aa  any  of  tboaa  gentlaastn  wbo  bear 
Me.  I  bare  nerer  been  a  contractor  witb  any 
•cwa-pnpera ;  bo  knowa  1  bare  noc  If  I  do- 
airad  t^  printer  of  tbe  Public  Adrertiaar  to 
fife  ml  up  ahraya  to  joatiee,  my  lorda,  I  can- 
not easily  conceit e  bow  Mr.  Attorney  General 
could  find  any  thing  lo  juatify  bia  oratory  upon 
that  aubject  la  that  a  defiance  of  a  oomt  of 
justice  r  JstbatflyiiMf  intbefaoeofthejuatice 
of  tbe  country  f  To  m  willing  to  abide  ita  aen- 
lance ;  not  to  withdraw  myaelf  from  ita  ccn- 
wre:  not  to  wiah  e?e«  lo  a?oid  any  enmriry 
iatomy  condoct;  ia  that  to  be  that  bold-&ead 
audacioua  inan  that  defiaa  tbe  juatiee  of  bia 
coimtry  r  Mj  lorda,  if  it  ia,  1  can  only  again 
deplore  that  a  gentlcmaa,  who  muat  have  mat 
VBderatandnig,  and  great  talcnta  and  abiutiea, 
from  tbo  office  whiob  bo  boMa,  that  tbe  under- 
atanding  of  that  gentleman  abould  be  ao  very 
dilferent  fraoi  mine. 

My  lorda,  I  bare  ahready  appeared  in  this 
aitnation  often  enough ;  and  if  1  bad,  as  beima- 
ginea  I  have,  any  luxury  or  pleaaure  in  holding 
syaelf  forth  in  public ;  if  1  bad,  it  would  long 
before  thia  bate  been  aatiafied. — ^Tbere  are 
many  other  tbinga  which  1  might  aay  to  your 
lordshipa  ;  but  as  I  truat,  and  folly  trust,  that 
I  ahall  still  find  a  remedy,  my  lorda,  against 
'  tbe  present  deciaion,  I  ahall  forbear  aaying  one 
ayllable  in  extenuation  of  what  the  Attorney 
General  has  been  pleaaed  to  charge  mo  witb ; 
and  leare  your  lordabipa  lo  pronounce  vour 
judffiuent  without  the  kaat  conaideratioo  of  me, 
without  Ibe  amalleat  deaire  that  you  abould 
abate  a  hair  from  what  you  tbink  neceaaary 
lor  the  iustice  of  my  eoontry.  I  aball  leave 
It  entirely  to  your  lordihipa*  mcretion. 

Mr.  Juatiee  Aitom,  John  Home,  clerk,  von 
Hand  convicted,  upon  an  informatioo  filed 
against  you  by  hia  majeaty^  attorney-general, 
oir  writing  and  publiahtng,  and  earning  to  be 
printed  aiul  published,  a  fauie,  wicked,  and  aedi- 
tious  libel,  of  and  conoeming  bis  roajeaty'a  go- 
vemmeut  and  the  employment  of  bia  troopa. 
Tbe  libel  has  been  openly  read  In  court  from 
tbe  record ;  aodv  open  tbe  report  of  hia  kird- 
vbo  tried  thja  infomatioiiy  it  appaan  that. 


witnrft^rs,  yaii  i;lnri«d  in  Uie  pabl.c;.t«iin  Of  if.; 
thai  you  aiuwed  vou  did  net  deaire  to  be 
screponl ;  and  that  you  avowed  youraelf  tlie 
author  of  it.  Suce  that  indeed,  in  tbit  court, 
you  ail4*nipied  to  glosa  o«er  parts  ol  tliia  libelt 
and  tucontioe  its  tenHtfory  to  a  piMible  private 
charge  upon  the  king*a  traopa,  and  not  coih 
ceroing  hia  tnsjcaty'a  government ;  lo  treat  the 
word  *  troopa'  aa  being  indeierminaie  in  ita  aigni- 
ficaiion,  and  not  carryiii||[  witb  it  tbe  cooatruc- 
lion  which  tbe  information  a  vera,  and  wbicb 
tbe  jury  have  found,  of  ita  **  concerning  the 
king'a  government  and  tbe  employnient  of 
tboae  traopa  by  bia  authority."  You  have  aaid 
very  truly  that  evidence  ia  not  to  aupply  any 
defect  in  an  information.  There  ia  no  defect 
in  tbe  inferaaation :  tbe  information  aeta  fonk 
the  libel  at  large ;  and  Ike  information  cfaargea 
that  Kbel  to  bo  •«  of  and  canceming  bis  ma- 
jesty's government,"  aa  I  before- mentionod. 
Upon  that  tbe  court  baa  now  decided  agreeably 
lo  ibo  finding  of  Ike  jury ;  and  no  man  can 
really  asiitake  tko  OBaliokNn  meaning  and  in* 
atnuation  of  it.  It  ia  a  libd  wkich  containa  a 
moot  audacioua  inoull  upon  bia  maieaty'a  ad- 
■Mniatration  and  gov  or  nment,  and  tbooondncl 
of  kia  loyal  tiuMO  employcid  in  America.  It 
traala  tkoae  diaaocdad  and  traitorous  poraona 
wko  have  been  in  anna  and  in  open  rebellion 
againat  bia  na^aaty,  aa  foitbfol  aubfocts— foitk- 
fnl  to  Ike  ckaracter  of  Engliakmca :  and  it 
fidady  and  aeditiooaly  asserts,  that  for  tkat 
roaaott  only  tkay  were  inhumanly  murdered 
by  hia  OMieatjr's  troopa  at  Lexington  and  Con- 
cord. By  tbia  same  libel  aobecriptioos  too  are 
propoaed  and  nromoted  for  tbe  faroiliea  of  those 
very  rebeb  who  foil  in  that  cause,  traiUNrooaljr 
fifbting  a^nat  Ibe  troopa  of  their  hiwt'al  sove- 
reign. Thia  ia  the  liglit  in  which  this  libel  muat 
appear  to  every  nsao  of  a  aound  and  impartial 
understanding ;  this  is  the  plain  and  the  unar- 
tificial  aenae  of  it  Tbe  cooteott  of  thia  hbol 
have  been  too  effectually  scattered  and  dia- 
peraed  by  your  means,  aa  charged  in  tbe  aeveral 
counta  of  tbe  information,  and  they  have  been 
inaarled  in  divera  and  difierent  newspapers. 
The  contenia  are  too  well  known,  and  I  tmat 
abhorred,  to  need  any  repetition  frum  me,  for 
Ike  aake  of  obaerving  fartker  upon  their  ma- 
lice, aeditioo,  and  AJaekood.  The  court  have 
ooesidtied  of  the  poniahmeot  fit  to  be  inflicted 
upon  you  foir  tkia  oflenee :  and  the  sentence  of 

tbe  court  ia, ^That  you  do  pay  a  fine  to  tke 

king  of  SOO/.,  tkat  you  be  impnaoned  for  the 
apace  of  twelve  montha,  and  until  that  fine  be 
|iaid ;  and  tkat  upon  tke  determination  of  your 
iBDpriaoiiiiient,  yon  do  find  sureties  tor  your 
good  bebavioor  for  three  years,  yourseU'  in 
400/.  and  two  auretiea  in  90O/.  each. 

Mr.  Home  My  lard,  I  am  not  at  all  aware 
of  what  ia  meant  by  findiug  survties  for  tbe 
good  behaviour  for  three  years.  It  is  that  part 
of  the  seotence  tkat  perbapa  1  afaAll  find  most 
difficulty  to  comnly  with,  because  1  doo'l  un» 
deratane  it.  If  I  am  not  irre^idar  in  entreat- 
ing your  lordabip.  lo  explain  U  to  me:<— yew 
bmbbipa^  1  aoppoie»  wowd  cki»e  to  kaveyour 
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spiitences  plainly  ooderttood,  uid  I  know  do! 
the  nature  of  this  suretyship. 

Lord  3f((ifii/^/</.  ItisacommooadditioD. 

Mr.  Hortic,  And,  it  may  be,  a  -«oiniBon 
bardfchip. 

Mr.  Just.  Asian,  Not  to  repeat  offenoei  of 
this  sort. 

Mr.  Home.  Of  this  tort? 

Lord  Mansfiefd,  Any  misdemeenour. 

Mr.  Just.  Asian.  Whaterer  shall  be  oon- 
stnied  had  hehsvioar. 

Mr.  Harne.  Ifyour  lordships  would  imprisoD 
me  for  these  three  years,  1  should  be  safer ;  be- 
cause I  cao't  foresee,  but  that  the  most  meritori- 
ous actioo  of  my  life  may  be  constraed  to  be  of 
the  same  nature. 

Lord  Mansfield.  You  moel  be  tried  by  a 
jury,  by  your  country,  and  be  convicted.  You 
know  it  is  a  moat  constant  addition.  Yoa 
know  that  youraelf  very  well.— Where  are  the 
tipstaves? 


To  reverse  this  judgement,  Mr.  Borne 
brought  a  writ  of  error  in  parliameot,  and  oo 
his  behalf  it  was  argued  by  Mr.  Lee  and  Mr. 
Dunning,  that  it  is  a  principle  in  the  law  of 
England,  that,  in  criminal  prosecatioos,  the  io- 
fbrmation  or  indietntient  must  contain  in  its^ 
a  certaiu  aod  explicit  charge  of  the  offence  in* 
tended  to  be  imputed  to  the  defendant,  and  no 
defect  of  certainty  in  the  charge  can  be  helped 
or  supplied  bj^  any  proof,  and  still  leia  by  pre* 
•amption  or  intendment,  either  in  the  jury 
who  give  the  venlict,  or  in  the  court  which  pro* 
nounceajudgment  upon  it.  It  is  equally  true, 
that  all  penal  charges  ought  to  be  taken  moat 
favourably  for  the  subject,  in  every  stsse  of 
the  prosecution ;  so  that  if  it  appears  douMful 
whether  the  fact  alleged  in  the  information  or 
indictment  be  necessarily  criminal,  or  may 
possibly  he  innocent,  the  prosecution  shall  tail ; 
and  though  the  jury  find  a  general  verdict,  such 
verdict  ought  ntit  to  be  construed  by  the  court 
to  find  any  thing  be^^ond  the  plain  and  certain 
allegations  in  the  indictment  or  information.  In 
thb  case  the  jury  had  found  that  the  king's 
troops,  mentioned  in  the  advertisement,  meant 
'  bis  majesty's  troops  ;*  for  this,  and  the  pub* 
lication  by  the  defendant,  were  fiusis  chaiqged, 
and  therefore  might  be  propeHv  said  to  have 
been  found.  If  it  abould  ie  admitted,  which 
was  not  found,  that  the  troopa  meant  his  ma- 
jesty's army  in  America,  there  was  nothing  in 
the  information  that  extended  the  imputation 
on  those  troops  to  bis  majesty  or  bis  ministert, 
unless  it  was  in  the  introductory  words,  which 
had  bef  n  resorted  to  as  charging  the  adveitise- 
neut  to  be  written,  *  of  and  concerning  bis  ma- 
jesty's  government,  and  the  employ  ment  of  his 
troops.'  If  the  jury  were  to  be  miderstood  lo 
have  found  it  lo  be  so  written,  (though  from 
the  company  thai  passage  kept  with  the  words 
*  false,  wicked,  Biahcious,  scandalous,  seditious,' 
it  might  mure  property  be  considered  as  a  mat- 
ter of  ioterence  than  m  charge,)  it  would  not  of 
necessity  folkiw,  that  the  emphiyment  of  the 
troopa  with  which  Mr.  Bmfm  iiptewed  hii  dif- 


satisfaction,  was  an  employment  by  his  majes- 
ty, or  by  any  person  in  authority  under  him. 
It  was  equally  consistent  with  a  supposition, 
that  the  troops  in  the  instance  coifiplained  of 
employed  themselves  in  soting  witliont,  or  even 
contrary  to  the  orders  of  those  to  whose  orders 
they  ought  to  have  conformed.  Nor  did  it 
follow,  that  because  the  advertisenient  wafe 
found  to  have  been  written  concerning  his  om^ 
jesty 's  government,  that  it  therefore  nccesssrily 
imported  an  intention  to  arraign  that  govern-, 
ment.  Armies  are  properly  conaideied  as  among 
the  instruments  of  government,  aod  are  pro- 
perly employed,  whenever  they  are  ao  employ* 
ed  in  the  defence  of  a  just  govemmeot.  W  ho^ 
ever  writes  therefbre  concerning  his  mi|iesty's 
armies,  may  be  said  to  write  conoeming  hie 
majesty's  g;ovemmeot  But  the  aupoaed  libd 
carried  no  imputatioa  against  bis  maiesly,  or 
his  govemmenl ;  unless  it  should  lie  wider- 
stood  to  mean^tiiit  the  misbehavioiir  which  il 
was  supposed  to  impute  to  the  troops  was  in  aa 
inatance  wherein  they  were  actmg  in  due  obt- 
dience  to  legal  orders,  under  an  aolhority  de- 
rived from  his  majeBly;  but  this  was  no 
where  chareed,  and  cooaequeotly  not  found. 
In  order  to  nave  supported  the  infbrmatk>n  in 
the  manner  in  which  probably  the  prosecutor 
wished  to  have  it  understood,  be  ooght  lo  have 
shewn  by  proper  averments,  that  there  was  at 
the  time  a  rebellion  ezieting  in  America;  that 
the  troops  were  sent  thither  to  suppress  it ;  thai 
they  were  in  the  act  of  exerting  themadvea, 
in  obedience  to  proper  orders,  towarda  this  ob- 
ject ;  and  that  though  the  loss  of  lives  was 
among  the  oonaequenoes  of  that  exeiiion,  it  was 
no  murder,  nor  in  any  sense  a  violation  of  law, 
but,  on  the  contrary,  perfectly  justified  by  the 
occasion.  Wby  averments  to  this  effect  were 
not  to  be  found  in  the  record,  it  was  net  difficnit 
to  conjecture,  to  those  at  least  who  understand 
that  averments  roust  be  proved ;  and  it  might 
not  be  thought  oertoin  that  a  jury  would  be 
found  who  would  assent  to  the  truUi  of  these 
propositions.  Il  would  be  no  answer  to  say 
that  all  this  was  notorions ;  or  tbatlit  the  trial 
it  was  proved ;  for  if  it  were  so,  -  which  was 
by  no  meana  admitted,  it  was  perfectly  imma- 
terial, if  the  principle  be,  as  it  was  conceived  tor 
be,  that  the  judges  are  to  receive  or. use  no 
other  knowledge  of  the  facts  essential  to  con* 
stitute  a  criminal  charge,  but  what  they  colled 
firom  the  record. 

Oo  the  other  side  it  was  contended  by  the 
Attornev  General  Tburlow  and  Solicitor  Gene- 
ral Wedderburo,  that  the  crime  of  a  libel  coo- 
sists  in  opprobrious  wprds  or  signs,  written, 
made,  exhibited,  or  pubUshed,  concerning  some 
person,  or  other  subject,.which  it  is  criminal 
ao  to  revile.  The  accusation  most  therefore 
state  the  opprobrioua  words  or  signs,  and 
they  must  be  applied  to  the  person  or  thing 
supposed  to  be  reviled :  but  no  technical  form 
of  words  u  necessary  for  that  purpose  if  the 
natnral  and  apparent  sense  of  the  words  them- 
selves be  onprobrions,  and  require  no  other 
mcdiaiB  to  fix  sneh  meaning  uponihemy  ^n 
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iDDueiMloor  arerment  to  tupiiort  it  cao  be  ii«- 
ce«i«ary  to  riite  ao  apparent  ineaoiiif^.  If  the 
•pplicMlion  ol  aucb  opprobrioiia  words  be  ex- 
preasl  V  made  in  tbe  phrase  of  the  libel,  do  in- 
nneiMKi,  or  i? eroient  to  support  it,  can  be  want- 
ioff  to  raise  ao  express  application.  It  is  a  well 
known  rule,  that  joilges  are  to  understand  a 
libel  as  others  do,  without  strainin(f  to  find  a 
loop-hule  to  palliate  the  oflfenre,  which  iu 
tome  measure  would  be  to  encounii^e  scandal. 
It  would  be  a  ridiculous  absurdity  to  say,  that 
a  writioCt  ondenitood  by  the  meanest  capacity, 
cannot  possibly  be  undentood  by  a  judge  and 
jury  ;  therefore  judges  will  not  resort  to  erery 
powible  oonatructioD,  only  to  at oid  the  natural 
one;  much  less  give  a  diflereot  sense  to  the 
words,  by  supposing  circumstances  which,  if 
they  exist,  shouki  be  proved.  The  words  com- 
plained of  coaveyed,  m  their  natural  and  appa- 
rent meaning,  a  gross  reflection,  the  imputation 
of  ao  heinoua  and  hateful  crime,  upon  tbe  em- 
ployment of  the  national  force,  aud  consequent- 
ly upon  his  msj«^ty's  government,  of  which 
the  employment  of  that  force  is  an  important 
part  These  words,  *  tbe  king's  troops,'  in  a 
common  and  obvious  sense,  mean  that  national 
force  which  the  Uw  takes  notice  of  and  autho- 
rises. The  literal  meaning  of  tbe  words  was 
confirmed  by  tlie  context,  and  it  was  impossible 
to  believe  thst  a'ly  English  reader  had  put  ano- 
ther interpretation  upon  them,  much  less  had 
any  such  reader  mistaken  them  to  mean  flocks 
or  companies' of  strollers,  6ce,  as  the  objection 
iilly  supposed.  The  application  of  these  op- 
probrious words  to  the  king's  government,  smi 
the  emptoy  ment  of  his  troofw,  not  only  appear- 
ed in  the  phrase  of  the  libel  itself,  but  was  ex- 
pressly charged  in  the  information,  and  proved 
even  by  the  defendant's  witnesses,  and  found 
by  the  jnry ;  that  matter  therefore  was  also  con- 
cluded. The  averments  suggested  in  the 
defendant's  argument  were  by  no  means  ne- 
cessary to  constitute  a  state  of  this  crime ;  for 
supposing  there  had  been  no  rebellion,  or  troops 
employed  to  suppress  it,  or  eugsgemeot  by  the 
kini^'s'  troops,  or  slaughter  made  of  the  rebels, 
the  guilt  of  thiii  calumny  would  not  have  been 
diminished  by  its  total  want  of  foundation  or 
colour  of  truth. 

Afler  liearing  counsel  on  this  writ  of  error, 
the  ftillowing  Ques^tion  was  put  lo  the  Judges; 
'■  Whether  the  writing  contained  iu  the  infor- 
mation is,  in  piiint  of  law,  sofliciently  charged 
to  be  a  libel  upon  hiR  nunesty's  government  ?" — 
( Brown* t  Cases  in  Parliament ^  vol,  4|  p»  3 70. J 

And,  on  Monday,  May  11,  1778, 

Lord  Chief-Justi^  DeGrey  delivered  the 
unanimous  opinion  of  all  the  judges  in  the 
affirmative,  and  gave  the  reasons  as  follow : 

My  lonln,  I  have  conferred  with  the  Lord 
Cbiet'Barou,  and  the  rest  of  my  brethren  the 
jodgas,  ypon  the  question  which  your  lord- 
•hips  have  propounded  to  us;  and  I  am  de- 
poled  to  deliver  their  opinioD  to  your  lordships 
Cfooit* 


The  question  is,  ■  Whether  the  writiiij^  de- 

<  scrihe«l  in    the  information    is    siiflictentiy 

*  chargi^f  to  make  it  a  libel  upon  bis  majesty's 

<  government  ?' 

By  the  words  '  sufficiently  charged*  I  on* 
derstand  to  be  meant,  Whether  it  is  charged. 
with  sufficient  certainty  ?*  Uut,  tliongk  the 
law  requires  certainty,  we  have  no  precise  idea 
of  the  sigiiificattoo  of  the  woni;  which  ia  as 
indefinite  in  itself,  as  any  word  that  can  bo 
used.  Lord  Coke,  speaking  of  it,  represents  it 
thus  [Co.  Litt.  330,  a.  ^  6  Co.  1S1]  :  '  Thcr« 

*  are  three  kinds  of  certainties :  certainty  to  a 
'  certain  intent  in  general ;  certainty  to  a  oom- 

*  mon  intent ;  and  certainty  to  a  certain  iutmt 

*  in  every  particular.'  This  last  is  rejected  in 
all  cases,  as  partaking  of  too  much  subtlety. 
The  second  ia  sufficient  in  defence :  the  fiiat  ia 
required  in  a  charge  or  accnsatioa. 

Perhaps  this  account  of  it  does  not  convey  a 
much  cjparer  idea ;  but  I  apprehend  it  wiH 
become  intelligible,  by  oonaidenog  the  grounds 
of  the  distinctions,  jtaken  in  the  present 
upon  tbe  certainty  required  in  a  charge. 

The  charge  must  contain  such  a 
of  the  crime,  that  the  defendant  may  know 
what  erioBe  it  u  which  he  is  called  upon  to  an- 
swer ;  that  the  jury  may  appear  to  be  war« 
ranted  in  theur  conclusion  of  *  guilty'  or  *  not 

*  guilty'  upon  the  premises  delivered  to  them  ; 
and  that  the  Court  may  see  such  a  definite 
crime,  that  they  may  apply  the  pniiisbnienl 
which  the  law  prescribes. 

This,  I  take  to  be  what  is  meant  by  tbe  dif- 
ferent degrees  of  certsiuty  mentioned  in  the 
books :  and  it  consists  of  two  paru;  the  matter 
lo  be  charged,  and  the  manner  of  charging  it. 

As  to  the  matter  to  be  charged,  whatever 
circumstances  are  necessary  to  constitute  the 
crime  imputed,  roust  be  set  out ;  and  all  be- 
yond are  surplusage.  And  therefore,  in  the 
instance  of  the  prosecution  for  perjury  which 
has  been  cited,  it  was  necessary  to  set  out  tbe 
oath,  as  an  oath  taken  m  a  jndicial  proceeding, 
and  before  pro|N*r  persons,  in  order  to  see,  whe- 
ther it  was  an  oath  which  the  Court  had  juris- 
diction to  administer.  In  the  prosecution  of  a 
constable  tor  not  aerving  the  office  [6  Mod.  96], 
it  is  necessary  to  set  out  the  mode  of  his  elec- 
tion ;  because,  if  he  is  not  legally  elected,  be 
cannot  be  guilty  of  a  crime  in  not  serving  the 
o£fice.  Where  the  circumstancea  go  m  con- 
stitute a  crime  tliey  must  be  set  out:  where 
the  crime  is  a  crime  independently  of  soch  cir- 
cumstances, they  may  aggravate,  but  do  not 
contribute  to  maae  the  ofience. 

To  apply  these  principles  to  the  case  of  a 
libel :  it  msy  happen,  that  a  writing  may  be  so 
expreued,  and  in  such  clear  and  unambigoooa 
words,  as  that  it  may  amount  of  itself  to  a  libel. 
In  such  a  case,  the  Court  wants  no  circom* 
stances  to  make  it  clearer  than  it  is  of  itself : 
aod  therefore,  all  foreign  circumstances  intra- 

*  Respecting  certainty,  see  tbe  *e«m  sm* 
fitrrm,  Advertisement,  part  3.  ch.  6,  and  a  Nota 
to  Eimomusy  Piakigue  9»  p«  46. 
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Oiiced  upon  the  record  would  be  ooly  matter  of 
supererog;«tion.  Bur,  if  the  terms  of  the  writ- 
inqf  »re  general,  or  ironical,  or  spoken  by  way 
of  allu8i9n  or  reference ;  although  efery  man 
who  reads  such  a  writing,  may  put  the  same 
construction  upon  it,  it  is  by  understanding 
sumeihing  not  expressed  in  direct  words ;  ana 
it  being  a  matter  of  crime,  and  the  party  liable 
to  be  punished  for  it,  there  wants  something 
more.  It  ought  to  receite  a  judicial  sense, 
whether  the  application  is  just:  and  the  fact, 
or  the  nature  of  the  fact,  on  which  that  de- 
pends, is  to  be  determined  by  a  jury.  But  a 
jury  cannot  take  cognizance  of  it,  unless  it  ap- 
pears upon  the  rec6rd;  which  it  cannot  do 
without  an  averment. 

Thus  much  is  sufficient  to  be  Mid,  in  regard 
to  the  matter  that  is  necessary  to  be  averred. 

Secondly,  as  to  the  manner  of  making  the 
averment :  there  are  cases,  where  a  direct  and 
positive  averment  is  necessary  to  be  made  in 
KpeciBc  terms ;  as,  where  the  law  ha^  affixed 
and  appropriated  technical  terms  to  describe  a 
crime;  as  in  murder,  burglary,  and  others. 
It  is  likewise  true,  that  in  an  cases,  thoae  facts 
which  are  descriptive  of  the  crime,  must  be 
intrmluced  upon  the  record  bj  averments,  in 
opposition  to  argument  and  inference.  In  the 
case  of  a  libel  which  does  not  in  itself  contain 
the  crime,  without  some  extrinsic  aid,  it  is 
necessary  that  it  should  be  put  upon  the  record, 
by  way  of  introduction,  if  it  is  new  matter;  or 
by  way  of  innuendo,  if  it  is  only  matter  of  ex- 
planation. For  an  innuendo  means  nothing 
more  than  the  words,  '  id  est,'  *  scilicet,'  or 

*  meaning,*  or  *  aforesaid,'  as  explanatoiT  of 
a  subject  matter  sufficiently  exprened  berore ; 
as,  such  a  one,  meaning  the  defendant,  or  aacb 
a  subject,  meaning  the  subject  in  question. 
But  as  an  innuendo  is  only  used  as  a  word  of 
explanation,  it  cannot  extend  the  sense  of  the 
expresstous  in  the  libel  beyond  their  own  mean- 
ing, unless  something  is  pot  upon  the  record 
for  it  to  explain.  As  in  an  action  upon  the  case 
against  a  man  for  saying  of  another,  ■  He  has 

*  burnt  my  bam,'  [4  Co.  Barham's  case],  the 
plaintiff  cannot  there,  by  way  of  innuendo,  say, 
meaning  *  bis  bam  full  uf  com ;'  because,  thiat 
is  not  an  explauaiion  of  what  waa  said  before, 
but  an  addition  to  it.  But  if  in  the  introduction 
it  had  been  averred,  that  the  defendant  bad  a 
barn  full  of  com,  and  that  in  a  diHcoursa  about 
the  barn,  the  defendant  hail  spoken  the  words 
charged  in  the  libel  of  the  plaintiff;  an  in> 
nuendo  of  its  being  the  bara  full  of  corn  would 
4iavc^been  good :  fSr  by  coupling  the  innuendo 
in  the  libel  with  the  introductory  averment, 

*  his  bara  full^of  cora,'  it  would  ha^e  made  it 
complete. 

And  I  conceive,  that  this  kind  of  extrinsic 
matter  may  be  introdoced  upon  the  record, 
either  by  direct  averment,  or  by  recitals,  or  by 
^neral  inference ;  and  that  such  introductory 
matters  and  explanatory  innuendoes  so  made 
to  appear  upon  the  record  do  all  amount  to 
•ufficient  averments. 

An  iBBueado  it  aa  tTfraMHlt  matHNhaoM, 


means  such  a  particular  person ;  or,  that  such 
a  thing,  means  such  a  particubr  thing :  and 
when  coupled  with  the  introductory  matter,  it 
is  an  averment  of  the  whole  connected  propo- 
sition, by  which  the  cognizance  of  the  charge 
will  be  submitted  to  the  jury,  and  the  crime 
appear  to  the  Court. 

The  libel  in  the  present  case  says,  •  That  the 
<  subscription  proposed  to  be  entered  into  was 
'  for  the  relief  of  the  widows,  orphans,  snd  aged 
'  parents  of  our  beloved  American  subjects, 

*  who,  faithful  to  thecharacter  of  Englishmen, 
'  and  preferring  death  to  slavery,  were  for  that 
'  reason  only  inhumanly  murdered  by  tbo 
'king's  troops.'  It  is  not  necessary  to  coo- 
aider,  whether  this  Kbel  comes  within  the  de- 
scription of  a  libel,  which  constitutes  a  crime 
of  itself,  without  any  asststance  of  other  or- 
cumstances ;  or  what  our  opinions  upon  that 
qneation  might  be ;  because,  we  are  all  of  opi- 
nion, that  there  is  sufiicient  matter  expressed 
with  sufficient  certainty  to  constitute  the  crime. 

But,  two  questions  have  been  made  upon  the 
introductory  part  of  the  information :  Firsty 
Whether,  the  interior  subsequent  matter  bein^ 
introduced  by  the  words  *  of  and  concerning 

*  his  majesty's  government,  and  the  employ- 
ment of  his  troops,'  these  words  amount  to  a 

sufficient  averment  to  pnt  it  legally  upon  the 
record?  And  secondly,  Whether,  admitting  it 
to  be  legally  put  upon  the  record,  the  sense  of 
it  must  be  understood  to  be  a  Ji^l  upon  hit 
majesty's  government  ? 

And  first,  ■  Whether  it  is  legally  put  upoa 
the  record  in  point  of  form  ?' — It  is  put  upon 
the  record  by  these  words :— *  That  the  de- 
'  fendant  wrote  and  published  such  a  libel,  of 

*  and  concerning  his  majesty's  goveranDeot  and 

*  tbe  employment  of  his  troops.'  This  is  an 
averment ;  for  tlie  fact  is,  that  '  he  wrote  and 

*  published  the  libel ;'  and  the  circumstanee 
connected  with  the  fact,  and  which  therefore 
makes  a  part  of  it,  is,  tbst  *  he  wrote  and  pnb- 

*  lisbed  the  psper  oc  libel,  of  and  conceming 
'  his  majesty's  government  and  the  employ  • 

*  ment  of  his  troops.'  If  the  jurr,  upon  the 
defence  set  up,  had  found,  that  the  libel  waa 
not  published  relative  to  the  king's  goverameoty 
or  the  employment  of  his  troops,  the  informa- 
tion was  not  proved :  for  it  contains  an  entire 
proposition.  And  if  it  had  appeared,  that  the 
paper  related  to  a  voluntary  act  of  the  troops 
only,  and  not  to  an  employment  of  them  by 
govemment,  the  information  would  be  falae: 
because  the  prosecutor  would  have  failed  io  tbe 
proof  of  tbe  proposition,  that  it  was  written, 

*  of  and  concerning  the  king's  goverament  and 
'  the  employment  of  his  troops.' 

This  is  no  new  doctrine:  the  cases  cited  at 
tbe  bar  shew  it.  In  Tutchin's  caae,*  one  part 
of  the  libel  was  this :  *  Tbe  mbmaoagements 

*  of  the  navy,  have  been  a  greater  ux  upon 
'  the  merchants,  than  the  dotiea  raised  by  go- 

*  vemmeot.'  It  might  have  been  said  there. 
What  navy  P  Whose  navy  f  wa^  it  the  navy  of 
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BiiglantI,  or  did  il  mean  only  llie  merchant 
0bi|»8  ?  The  iufonnatioa  charired,  th»t  the  de- 
fendant bad  written  a  scandaloiia  and  teditions 
libel;  in  which  the  inlbrroation  stated  in  the 
introductory  part,  *  of  and  concemini^  the  royal 

*  na?y  of  this  kiiit^dom  and  the  fi^otemnient  of 

*  the  said  navy,  it  is  written  so  and  so.'  When 
•tlie  inforinaiiun  came,  in  statins^  the  libel,  to  the 
%vord  *  navy/  by  an  innuendo,  it  explains  it 
thus :  '  meaningf  the  royal  navy  of  this  kin|f- 
dum ;'  which,  being  coupled  with  the  aver- 
ment in  the  introductory  part  of  it,  made  the 
•ense  and  the  charjjre  complete. — A^iu,  in  ano- 
ther |Mirt  of  the  same  information  for  another 
libel,  one  part  of  the  libel  was  thus:  *  There  is 
'another  plot  against  you:'  *  and  afterwards, 

*  it  is  a  plot  preparatory  to  your  trial.'  What 
■trial  ?  The  introductory  part  of  the  informa- 
tion cliaiig:«'d,  that  thia'  libel  was  written,  *  of 

.<  and  coocernincT  the  defendant,  and  a  prooeeu- 

*  tioD  to  be  had  against  him  for  divers  seditiooa 

*  libels  by  him,  bdbre  that  time,  compoaed  and 
-  *  published.'  The  information  afterwards  ex- 
plains *  you'  thus;  meaning  '  the  defendant.' 
This,  connected  with  the  averment  in  the  intro- 
ductory part,  was  a  sufficient  expUination  of  the 
charge.  The  defendant  was  found  guilty  of 
the  several  libels  in  the  information.  He  moved 
•0  arrest  of  judgment ;  but  not  upon  the  gronnd 
of  the  insufficiency  of  the  averments:  for  it 
was  sufficiently  understood,  that  *  of  and  con- 

*  cerning  the  royal  navy,  &c.'  was  good  with- 
out any  other  additional  averments.  In  the 
case  of  Itex  v.  Matthews,*  which  was  an  in- 
dictment upon  Stat.  6  Ann.  e.  7,  the  words  of 
Uie  libel  were  these ;  *  From  the  solemnity  of 
<  the  Chevalier's  birth,  and  if  hereditary  right 

*  be  any  recommeudatioD,  he  has  that  to  plead 

*  in  his  favour.*  It  was  there  said,  What  Ghe- 
▼ilierP  Who  is  he?  What  recommendation? 
And  to  what  thing  P— In  the  introductory  part, 
the  information  ebarged  the  libel  to  have  oeen 
written,  '  of  and  concerning  the  Pretender,' 
and  '  of  and  concerning  his  right  to  the  crown 

*  of  Great  Britain.'  And  it  was  held,  that  the 
innuendoes  in  the  body  of  the  libel,  explaining 
the  words  *  Chevalier,  &c.'  to  mean  toe  Pre- 
tender and  his  hereditary  right  to  the  crown  of 
Great  Britain,  when  conne^ed  with  the  aver- 
ments in  the  introductory  part,  of  its  being 
writlen,  *  of  and  concerning  the  Pretender  and 

*  bis  right  to  the  crown  of  Great  Britain,'  were 
B  sufficient  explanation  to  make  good  the 
eharge. 

In  the  case  of  Rex  venut  AMerton,  [Sayer'a 
Reports,  9H0],    the   Ubel  was  an  advertisa- 

.ment,  reciting  ccrtsin  orders  grade  for  col- 
lecting money  on  account  of  the  distemper 
amongst  the  horned  cattle,  advertised  by  the 

derfc  of  ibe  peace  for  the  county  of  8nflblk  ; 
and  it  charged,  that  by  these  orders  the  money 
eollccteil  bad  been  improperly  applied.  The 
infonnatioo  charged  this  to  be  a  libel  on  the 
justices  of  Suffiilfc.  In  the  body  of  the  libel,  it 
was  not  said, »  by  order  of  the  justices,'  nor  did 

*  See  it  in  thit  Colleetioo»  voL  ]5»  p.  1393. 


the  information  in  the  introductory  part  aay, 
that  it  was  a  libel  *  of  and  concerning  the  jus- 

*  ticesofHofiolk.^  But  when  the  information 
came  to  state  any  of  the  orders  in  the  adver- 
tisement, it  added  this  innuendo,  *  meaning 
^  an  order  of  the  justices  of  |»eace  for  the  county 

*  of  Suffolk.'  But  these  innuendoes  could  not 
supply  the  want  of  an  averment  in  the  intro- 
ductory part,  of  its  being  written  of  and  con- 
cerning the  justices;  wcause  they  were  not 
explanatory  of,  but  in  addition  to,  the  former 
matter;  and  the  Court  were  of  opinion,  that 
the  information  having  omitted  the  worda,  *  of 

*  and  concerning  the  justices'  in  the  introduc- 
tory part,  such  omission  was  fatal :  and  judg- 
ment was  accordingly  arrested. 

From  these  cases  it  is  clear,  that  Ibe  words 

*  of  and  concerning'  are  a  aufficient  introduc- 
tion of  the  new  matter.  And  therefore  in  the 
present  case,  it  is,  in  point  of  form,  a  sufficient 
averment  upon  the  record,  tliat  the  peper  was 
written  *  of  and  concerning  the  king*a  govem- 
'  roent.' 

But  secondly,  it  has  been  argoed  upon  the 
further  charge  respecting  the  troopa,  that  it 
does  not  import  that  these  troops  were  ao  em- 
ployed by  act  of  government.  And  therefore^ 
thou({h  it  ahould  be  held  to  have  been  written^ 

*  of  and  concerning  the  king's  government,' 
yet  *  it  does  not  appear  to  be  so,  relative  to  the 
'  act  of  the  troops.'  It  has  been  fnrther  argued, 
that  in  giving  their  opinion  upon  this  point, 

*  The  judges  can  take  no  knowledge  of  any 

*  thing  that  is  said  or  written,  but  what  thej 

*  can  collect  from  the  record ;'  and  likevriae, 
'  That  every  accusation  taken  from  the  record 
'  must  be  plain  and  dear,  and  ia  not  to  be 

*  strained  by  any  forced  meaning  or  construe* 

*  tion.'  Bnt,  as  the  crime  of  a  libel  consists  in 
conveying  and  impressing  injuioua  reflections 
upon  the  minda  or  the  aobject ;  if  the  writing 
is  ao  understood,  by  all  who  read  it,  the  iiynry 
ia  done  by  the  publication  of  these  injorious  re- 
flectiona,  before  the  matter  comes  to  the  jury 
and  to  the  Court.  And  if  courts  of  juatice  were 
bound  by  Uw  to  study  for  aov  one  posaiMe 
or  suppoaable  case  or  sense,  in  whicb  the  worda 
used  might  be  innocent,  such  a  aingnlaritY  of 
understanding  might  screen  an  efiender  mm 
punishment,  but  it  could  not  recal  the  words, 
or  remedy  the  injury.  It  would  be  strange  to 
aay,  and  more  so  to  give  out  aa  the  bw  m  tlie 
land,  that  a  man  may  be  albwed  to  defome  in 
one  aense,  and  to  ifefend  himaelf  by  another. 
Such  a  doctrine  would  indeed  be  pregnant  with 
the  *  nimia  subtiKtaa,'  which  my  lordKCoke  in 
juatlv  reprobates. 

The  tnie  rule  to  go  byiW  Itid^down  by  mj 
lord  King  in  the  case  i/  Rex  vefna  MattMw% 
which  is  this :  '  That  the  court  and  jury  must 

*  understand  the  record  aa  the  rest  of  mankind 
do.' 

Thta  being  the  rule,  and  the  accusation  such 
as  I  have  before  stated,  it  remaina  to  be  aeen 
only  what  the  words  in'  the  present  case  are. 
They  are  these:  *That  the  defendant,  of  audi 
.'  wmcinMng  Vm  king'n  gnvenimant  ui  ih» 
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'  employment  of  his  troops,'  sftid,  *  that  inno* 

*  ceuttubjects  bad  beeo  inhumaol^  muntereii 

*  by  the  kinp:'*  troops,  only  for  proterriny  death 

*  tu  NJavery.'  •  Do  these  words  import  m  their 
natural  aiid  oh? ions  sense,  that  the  king's  troops 
were  employed  by  the  set  of  government,  in* 
humanly  to  murder  the  king's  innocent  sub- 
jectH? — There  can  be  no  doubt  but  that  the 
kind's  governmeut  eomprehecds  all  the  exe« 
cutivepower  of  the  state,  both  civil  and  mill* 
tarv  ;  that  he  emptoys  all  the  national  force, 
and  that  his  troops  are  the  instruments  with 
which  part  of  the  ezccntive  government  is  to 
be  carried  on.  The  introductory  |>art  of  this 
information  charges,  that  the  subfect  of  the 
writinflT  in  the  present  case  was,  *  The  troops, 

*  and  the  king's  troops,  and  the  business  they 

*  bad  done.' 

It  has  been  truly  said,  thai  the  king's  troops 
may,  like  other  men,  act  as  individuals:  but 
they  can  be  employed  as  troops  by  the  act  of 
government  only.  If  the  averment  therefore 
amounts  to  this,  that,  in  the  discourse  which 
was  held,  the  words  were  said  *  of  and  concem- 

*  ing  tiie  king's  government;'  the  natural  im- 
port of  them,  without  any  forced  or  strained 
meanine,  appears  to  us  to  be  this ;  I  am  spesk- 
ing  of  the  king's  administration  of  his  govem- 
menl  relative  to  his  troops,  and  1  say,  *  that  our 

*  fellow  sobjects,  faithful  to  the  character  of 

*  Englishmen,  and  preferring  death  to  slavery 
'  were  for  that  reason  only  inhamanly  mur- 
'  dered  by  the  long's  order;  or  the  ordera  of 

*  his  officers.'  The  motive  imputed  tends  to 
aggravate  the  inhumanity  of  the  act,  and  con- 
sequently, of  the  imputation  itself:  because  it 
arraigns  the  government  of  a  breach  of  public 
trust,  in  empluyinff  the  means  of  the  defence 
of  the  subject  in  the  destruction  of  the  lives  of 
those  who  are  faithful  and  innocent. 

As  to  any  other  cireumstanoea  not  stated  in 
the  informatKNi ;  if  those  which  are  stated,  do 
of  themselves  constitute  an  offence,  the  rest 
supposed  bv  the  defendant,  whether  true  or 
false,  would  hare  been  only  matter  of  aggrava- 
tion, and  not  any  ingredient  essential  to  the 
constitution  of  tlie  crime,  and  therefore  not  ne- 
cessary to  be  averred  by  the  record. 

Upon  the  whole  of  the  case  theretbra,  we  are 
iinanimouslv  of  opinion,  thai  the  record  con- 
tains *  all  tacts  and  circumstances  necessary 

*  to  warrant  the  conclusion  of  the  jury.    And 

*  that  it  likewise  contains  all  facts  and  circum- 

*  stances  necessarjf  for  the  information  of  the 

*  Court  to  give  their  jodgOMnt  upon  the  oeca- 

*  sion.' 

Whereupon  it  wu  ordered  and  aSjindged, 
That  the  judgment,  nven  in  the  court  of  iUng*s- 
hench  for  the  king,  be  affirmed,  and  the  record 
remitted,  Scc-^(Cowper's  Reporti^  p.  682.^ 


In  the  course  of  the  debate  July  17,  1819, 
respecting  lord  Holland's  bilb  relative  to  in- 
formations e«  o^^icto,  (see  New  Pari.  I>eb.  vol. 
8d,  p,  887|  1069,  ft  isf.)  lort  Holland  hav- 


ing, in  support  of  his  art^iiment,  relietl  on  the 
authority  of  Mr.  Jiistiii.  BUicksione's  Com^ 
mentahes,  it  appeara  that  loni  £ll«*nborougli 
mixed  with  general  expressions  of  prai>e  othera 
extremely  depreciatory  of  \hAi  work.  •^  He 
would  say  that  at  the  time  of  writing  his  Com" 
mentaries,  judge  Blackstone'  waa  extremely 
ignorant  of  criminal  law." — '» Blackstoue  when 
he  compiled  his  lectures  wss  comparatively  an 
ignorant  man,  he  was  merely  a  tVilow  of  All 
Souls  Col:^e,  moderately  skilled  in  the  law. 
His  true  and  solid  knowledge  was  arqo^ed 
afterwards ;  he  grew  learned  as  he  proceeded 
with  his  work."— •<  There  wera  many  thioge 
in  Biackstone'a  work  which,  as  a  lawyer,  he 
was  bound  to  say  were  mis-statements,  amonjp 
them  was  the  pronoeition  to  which  the  noble 
lord  had  referrad."  Lord  £rskioe,  however, 
powerfully  vindicaled  the  Commentaries; 
*<The  work  ahewed  the  author's  deep  re- 
searches into  all  the  princij>les  of  onr  legal 
constitution,  and  as  informations  ex  officio  were 
part  of  the  ancient  law,  it  was  from  history  and 
writen  of  authority  wbicli  were  open  to  him, 
that  their  true  nature  was  to  be  traced ;  fniiit 
his  not  having  attended  the  courta,  be  mighl 
not  know  the  modern  practice,  but  he  knew  the 
grounds  upon  which  such  informations  had  ' 
been  firat  adopted  and  finally  retaincMl,  whea 
their  ezpediencv  came  to  be  conaidered  ;  and. 
he  appeared  to  him  to  be  correct,  when  he  said, 
'  that  the  objects  of  them,  were  properly  sucli^ 
enormous  misdemeanore  as  tended  to  endanj;er^ 
or  disturb  the  government,  and  in  which  a  mo-'  ^ 
nent's  debv  might  be  fatal;  in  such  cases, 
the  law  had  given  to  the  crown  the  power  ol^ 
an  immediate  prosecution  without  waiting  for 
any  prevtoua  application  to  any  other  tribunal.'' 
—He  entirely  agreed  with  hb  noble  and  learn* 
ed  fnecd  that  this  was  not  quite  a  correct  viev^ 
of  the  use  of  informations  in  our  own  times,, 
nor  even  when  the  Commentaries  were  writ- 
ten ;  but  to  arraign  the  work  on  that  account, 
would  be  trying  it  not  by  the  principles  of  the 
law,  but  by  the  very  abuse  complained  of." 

Indeed,  i^hatever  be  the  authority  of  Mr. 
Justice  BUckstone'a  opinions  at  the  time  of  his- 
death,  to  that  authority,  and  not  merely  to  the 
weight  of  bis  opinions  when  he  compiled  his 
lectures,  are  his  Commentaries  as  he  left  them 
entitled.  Nine  editions  of  Blackstone's  Com- 
mentaries were  published  in  his  life-time,  and 
it  appeara  from  Hargrave's  Jurisconsult  £x- 
erciutions,  vol.  1,  p.  381,  that  the  tenth  edition," 
though  published  af\er  Blackstone's  death,  had 
been  corrected  by  him. 

Not  unconnected  with  the  Isw  of  libel  upon 
which  Mr.  Horne  said  so  much  in  this  case,  is 
the  dictum  of  lord  Elleoborough  in  the  case  of 
Dnbost  V,  Beresford,  (2  Campbell's  Nisi  Prius 
Rep.  51 1,)  being  an  action  for  destroying  a  pic- 
ture, which  was  publicly  exhibited,  but  which 
it  appeared  was  highly  defamatory  of  a  gentle- 
man and  his  wife  who  was  the  defendant's  sister. 
Lord  Ellenborongh,  C.  J.  B.  R.  ssid  '•  If  it  was 
a  libel  upon  the  persons  introduced  into  it,  tbr 
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law  cannot  contiilpr  it  valuable  at  a  pictare. 
Upon  an  application  to  the  Lord  Chancellor, 
lie  would  have  |prante«l  an  injunction  againat  ita 
exhibition,  and  the  plaintiff  was  both  dfilly 
and  crimiiully  liable  tor  havionf  exhibited  it," 
1 '  have  be«i  inlormed  by  very  high  autho- 
rity, that  the  promulgatiou  of  this  doctrine 
refatiog  to  the  Lord  Chancellor's  injunction  ex- 
cited ((rest  astonbhoient  iu  the  minds  of  all  the 
practitioners  of  the  courts  of  equity,  and  1  had 
apprehended  that  this  must  have' happened ; 
since  1  believe  there  is  not  to  be  found  in 
the  books  any  decision  or  any  dictum,  posterior 
to  the  days  cif  the  Star  Chamber,  from  which 
■uch  doctrine  can  be  deduced,  either  directly, 
or  by  inference  or  ansloij^y  :  unless  indeed  we 
are  to  except  the  proceedings  of  lord  Ellenbo- 
rough's  predecessor  Scroggs  and  his  asso- 
ciates, in  the  case  of  Henry  Care ;  in  which 
(»s^  **  Ordinatum  est  qu6d  liber  iiititoUt  *  the 
Weekly  Packet  of  Advice  from  Rome,  or  the 
History  of  Popery,'  non  ulteriiks  impriodatur 
vel  piiblicetur  per  aJiquam  personam  quamcCin- 
que."  See  the  Order  in  vol.  8,  p.  196,  in 
,  ^»roggs's  Case.  See  Henry  Carets  Csse,  in 
'vol.  7,  p.  1111.    Seeslso,  vol.  19,  p.  115S. 

Cob(;erniog  appeal  6f  murder,  spoken  of  in  p. 
716,  see  the  cases  of  Spencer  Cowper,  vol. 
1%  p.  1106,  and  Thomas  Bambridge,  vol.  17, 
p.  397. 

In  Vol.  16,  which  is  just  published,  of  the 
New  Parliamentary  History  (p.  42.)  it  appnrs 
'  that  the  attempt  at  the  time  of  the  Kevolution 
to  take  away  Informations  in  the  court  of 
King's  Bench,  (see  p.  678)  was  mentioned  bv 
Mr.  Nicholson  Calvert  in  his  speech  on  March 
4,  176S,  in  the  House  of  Commons,  upon 
moving  for  leave  to  bring  in  a  Bill  *  for  the 
relief  of  his  Majesty's  subjects,  touching  Infor- 
mations in  the  King's-bench,  by  and  in  the 
name  of  his  Msjesty's  AtlornC|y-General.' 

On  the  w^t  of  error  in  Wilkes's  Case,  (See 
Vol.  19,  p.  1136)  in  support  of  the  first  error 
assigned,  vis.  **  That  it  does  not  appear  by  the 
said  records,  that  the  said  sir  Fletcher  Norton, 
kbight,  by  whom  the  said  informations  sgainst 
the  said  John  Wilkes  were  exhibited,  had  anjr 
hiwful  power,  warrant,  or  authority,  according 
to  the  Ittw  of  the  land,  to  exhibit  the  said  in- 
formations in  the  records  aforesaid  specified ; 
and,  therefore,  that  the  said  informationa  are 
not  sufficient  informations  in  law,  whereon  to 
coovict  the  said  John  Wilkes  of  the  offeocea  in 
and  by  the  same  informations  charged  upon 
him,  and  to  grouod  the  aforesaid  judgments 
against  him,"  tlie  following  reasons  were  al- 
]^[ed  in  his  printed  Case,  signed  by  bis  counsel 
(Qlyjin  and  Daven|K>rt.) 

*'  1.  Because  the  said  informations  are  ex- 
hibited and  filed  by  the  said  sir  Fletcher  Nor- 
ton, as  his  Majesty's  Solicitor  General,  tx  officio^ 
when,  by  virtue  of  such  his  office,  he  had  no 
general  authority  so  to  do. 

*'  I  f .  Becauae  it  does  not  appear,  that  he  had 
any  special  authority  lo  to  do. 


'*  Much  doubt  has  been  fiirmeriy  entertained 
hy  those  who  where  most  eminently  distinguished 
mr  their  knowledge  of  the  criminal  laws  of  this 
CMtntry,  whether  any  criminal  informations 
were  lawful.  The  eonstmctkios  of  Magna 
Charta,  cap.  99,  some  ancient  statutes,  sntl 
books  of  the  law,  declare  and  agree.  That  no 
man  can  be  charged,  hot  by  indictment  or 
presentment. — In  the  case  of  the  King  and 
fierchel  and  others,  1  and  S  William  and 
Mary,  reported  in  6th  Mod.  463,  and  there 
called  Prynne'a  caiie,  air  Francia  Wiuniiigton 
averred  that  lord  chief  justice  Hale  had  3h,m% 
said,  *•  That  if  ever  informations  came  in  dis« 
pute,  they  could  not  stsnd,  but  must  uecesaarily 
fall  to  the  ground.' — It  is  admitted,  however, 
that  the  court  of  Kintr's>bench  in  that  case  held, 
that  informations  lay  at  common  law. 

**  The  present  question  therefore  will  be.  Who 
are  the  officers  known  to  ihe  law,  and  de- 
scribed in  the  law  books,  as  the  persons  with 
whom  only  this  right  of  exhibiting  informations 
€X  officio  rested  ? — It  may  he  clearly  collected, 
from  the  authority  of  the  legislature,  and  the 
law  boo^,  that  these  officers  were  only  the 
king's  attorney- general,  and  the  king's  co- 
.  roner,  to  which  latter  is  alwayv:  added,  in  such 
cases,  the  title  of  attorney  also— No  act  of  par- 
liament, no  law  book,  mentions  any  other  officer, 
as  having  this  power  in  any  case,  or  under  any 
circumstances. — From  the  king's  coroner  this 
power  was  taken  away  by  the  statute  4  and  5 
William  and  Mary,  cap.  18,  and  was  then  lefl 
in  the  attorney  general  only. — Serjeant  Haw- 
kins in  his  second  volume  of  Pleas  of  the  Crown, 
fbl.  %^^  observing  upon  that  statute's  takin;^ 
away  this  power  from  the  king's  coroner  anfl 
attorney  only,  says,  from  whence  it  follows, 
that  informations  exhibited  by  the   attorney 
general  remain  as  they  were  at  common  law. 
"  Such  informations  can  only  be  exhibited  in 
the  court  of  King's-bench,  of  which  court  tlie 
king's  attorney  general  and  the  king's  coroner 
and  attorney,  commonly  called  the  master  of 
the  Crown-offioe,  are  officers  upon  record,  and 
have  their  known  seats  and  places  there  aa  such. 
■<  Sir  Bartholomew  Shower,  in  his  Reports 
fol.  114,  in  the  same  case  above  mentioned  in  5 
Mod.  argues  and  observes,  upon  the  statute  31 
Elizabetn,  cap.  5,  and  its  proviso  in  sect.  3,  pro* 
viding  *'  That  that  act  shall  not  extend  to  any 
auch  officers  of  record  as  have,  in  respect  of 
their  offioei^,  theretofore  lawfully  used  to  ex- 
hibit informations,'  that  it  is  the  judgment  of 
parliament,  that  there  were  officers  to  exhibit 
them,  and  those  that  are  meant  most  be  the  al- 
tomey  and  his  deputy  the  coroner,  for  I  know, 
says  be,  no  other. — It  may  be  thought  that  air 
Bartholomew  Shower  is  inaccurate  in  callin^^ 
the  coroner  deputy  to  the  attorney,  because  the 
coroner  has  a  superior  seat  in  the  court  of 
King's-bench  to  the  attorney. — But  sir  Bar- 
tholomew Shower  must  be  understood  to  speak 
of  the  coroner,  as  deputy  only  in  this  instance, 
he  not  having  equal  power  with  the  attorney 
over  the  infbrmatioo  when  exhibited  ;  for  the 
coroner  cannot  put  a  stop  to  it  e?en  though  be 
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should  haTe  the  king^'s  warrant  under  his  sign 
manual  for  the  purpose ;  and  yet  the  attorney- 
general  can,  by  ? irtae  of  his  office,  stop  it  at 
once  by  a  noli  protequiy  which  appears  by  the 
case  ot  the  Kinf(  v,  Benson,  1  Vent.  S3.  Sir 
Bartholomew  Shower,  fol.  120,  says  further, 
That  iu  rase  of  malicious  prosecution,. o«  action 
]ies  against  the  attorney  or  coroner,  any  more 
than  agfainsta  grand  juror  or  prosecutor;  mod 
the  reason  given  fur  it  is,  because  they  are 
upon  their  oaths,  aoil  so  sb}s  he,  they  (mean- 
ing the  attorney  and  coroner)  are  l»ere  as  offi- 
cers upon  record  ;  and  fol.  123,  he  says,  the 
way  of  apprizing  the  Court  is,  by  *  liedit  euriie 
hie  intelligi  et  informari'  before  any  process, 
which  is  done  by  a  sworn  officer  filed  of 
record. 

"  If  ii  be  contended,  that  during  the  vacancy 
of  the  office  of  attorney  general,  bis  authoiiiy, 
in  this  resperty  devolves  upon  the  soKcitor  ge- 
neral ;  it  is  answered,  that  no  law  book  or  ju- 
dicial determination  warrants  that  argument. 
It  is  admitte«l  tlut  there  are  some  oiodem  in- 
stances in  tlie  rolls  of  the  Crown-office  of  in- 
forniatiotis  filed  by  the  solicitor  general,  tx 
officio,  some  of  which  describe  the  vacancy  of 
the  office  of  attorney  gf  neral,  as  if  that  was 
tlie  circumstance  from  which  the  solicitor  ge- 
neral derived  his  authority,  and  raised  to  iiim- 
■elf  this  power.  But  as  the  others  are  silent 
about  8u<;h  vacancy,  they  must  prove  a  general 
original  au'hority,  or  nothing;  because  if  a 
special  authority  is  to  give  the  title,  it  must  by 
the  rules  of  law  be  set  forth  in  the  record,  for 
nothing  out  of  the  record  can  warrant  the  judg- 
ment upon  the  record.  There  does  not  appear 
to  be  one  instance  of  a  litigation,  or  judicial 
opinion,  concerning  such  iuformatious  filed  by 
the  solicitor  general. 

<*  It  appears  upon  the  records,  that  the 
attorney  general  became  the  prosecutor  of  the 
present  informations,  before  the  judgments 
were  f^iven.  But  no  adoption  afterwards,  by 
the  attorney  general,  of  these  illegitimate 
offspring  can  sanctilV  their  birth.  Jf  the  infor- 
mations were  bad  when  thev  were  filed,  no  sub- 
sequent act  whatsoever  could  make  them  good. 

**  Wherefore,  as  the  legislature  has  not  sub- 
stituted, nor  meant  to  substitute  the  solicitor 
general,  or  any  other  person  or  persons,  in  the 
room  of  the  coroner,  from  whom  they  took  this 
power,  or  in  the  place  of  the  attorney  general, 
during  tlie  vacancy  of  that  office,  as  it  was  al- 
ways in  the  power  of  the  king  to  supply  that 
vacancy  at  any  moment  he  pleased ;  as  the 
legislature  has  left  the  attorney  general  the 
only  kuown  officer  in  law,  autborisM  to  exhibit 
criutinal  informations  tx  q^cio;  as  the  solicitor 

feneral  is  no  sworn  ofhcer  of  the  eourt  of 
Ling's-bench,  either  filed  of  record,  or  other- 
wise;  as  all  the  law-booksare  consistently  silent, 
abont  any  power  k)dged  in  him  for  such  pur- 
pose ;  as  this  power  has  of  late  time  o6ly  been 
usurped  by  the  solicitor  general  in  some  mo- 
dern instauces,  and  those  too  varying  in  their 
form,as  if  he  did  not  know  nn  wont  ground  be 
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claimed  or  exercised  the  power ;  and  as  he  ap- 
pears to  have  bad  no  warrant  or  authority 
whatsoever  to  act  in  this  tnsunce  as  attorney 
for  the  crown  ;  it  is  humbly  submitted  by  thtt 
plaintiir  ia  ^rrer,  that  the  informations  in  qiies* 
lion  were  filed  without  anv  lawful  authority, 
and  for  that  reason  art  fundamentally  bad  and 
void,  so  as  not  to  warrant  any  juittfiuents  upon 
tliem  against  the  plaintifTin  error." 

On  the  part  of  the  croun  it  was  said  in  an- 
swer, '*  That  an  information  for  an  offence  is  • 
surmise  or  suggestion  upon  record,  on  behalf 
of  the  king,  to  a  court  of  criminal  jurisdiction, 
and  is,  to  all  intents  and  parp(»ses,  the  suit  of 
the  king;    and  that  it  would  be  difficult  to  as« 
sign  a  reason,  why  his  majesty,  sliould  not  have 
equal  liberty  with  the  subject  of  commencing 
and   prosecuting  his  suits,   by  thohe  peniona 
whom  he  tliinkH  fi^to  confide  in  and  employ. 
That  the  attorney  and  solicitor  general  are  in- 
vested, by  their  offices,  with  (general  authority 
to  commence  and  prosecute  the  suits  of  tb^ 
crown  :  it  is  true,  the  attorney  general,  as  the 
superior  officer,  has  the  direction  and  control 
of  his  majesty's  prosecutions,  in  which  the 
solicitor  general  seldom  iuterfcres ;    but  it  it 
eoiiaily  true,  that  during  the  vacancy  of  the 
office  of  attorney  general,  all  the  suits  of  the 
crown,  both  criminal  and  civil,  are  commenced^ 
prosecuteil,  and  carried  on  by  the  Solicitor  Ge- 
neral.   That  at  the  time  when  these  informa- 
tions were  filed  against  Mr.  Wilkes,  the  office 
of  attorney  general  was  vacant,  and  conse- 
quently the  solicitor  general  was  the  proper 
officer  to  exhibit  th^m.    But  it  ia  said,  that  the 
fact  of  the  vacancy  ought  to  appear  upon  the 
record :  the  only  pretence  for  such  an  averment 
is  to  inform  the  court  of  the  vacancy,  aa  an  in- 
ducement to  receive  the  information  from  the 
solicitor  general ;  hot  there  is  no  necessit^r  for 
that  intelligence.    The  attorney  general  is,  in 
truth,  an  officer  of  and  has  a  place  in  the  court 
of  King's-bench,  and  the  Court  will  take  notice 
of  the  vacancy  of  the  office ;    and  there  are 
multitudes  of  instanoesof  suits  commenced  and 
prosecuted  by  the  solicitor  general  on  behalf 
of  the  Crown,  without  any  avennfent  or  notice 
taken  of  the  vacancy  of  the  office  of  attorney 
general.    Bat  if  the  circumstance  of  an  infor- 
mation being  filed  by  the  solicitor  general  fur- 
nished any  real  ground  of  objection  to  the  pro- 
secution, yet  it  waa  conceived,  that  the  plaintiff 
in  error  was  now  precluded  from  availing  him- 
self of  it;  it  could  at  most  amount  only  to  an 
irregularity,  and  the  remedy  must  have  been 
b^  application  to  the  court  to  have  the  informa- 
tion taken  off  the  file,  or  the  proceedings  stayed. 
It  could  never  be  a  cause  of  demurrer,  or  of 
arrest  of  judgment,  or  a  ground  of  error ;  and 
Air.  Wilkes,  having  pleaded  to  the  offence,  bad 
waived  any  nilvantage  of  that  irreguUirity. 
Besides,  the  toHcitor  general  having,  during 
the    suit,   been  appointed  Attorney  General 
adopted  the  information,  joined  issue  with  the 
plaintiff  in  error|and  protecnted  tht  tttitto,a 
conviction.'^ 
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553.  The  Trial  of  John  Almon,  Bookseller,  upon  an  Inforroatioiiy 
filed  cr  officio,  by  William  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius  s  Letter  to  the  King :  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
Jury  of  the  County  of  Middlesex,  in  the  Court  of  KingV 
Bench,  Westminster-Hall,  on  Saturday  the  8d  day  of  June^ 
10  George  IIL  a.  d.  1770.    [Taken  in  Short-hand.^] 

Copy  of  an  fMroEMATKni,  filed  Ez-Officio  by 
WiLUAM  Vt  Gkct,  etq.  hit  Majesty *■  At- 
torney General,  aifaintt  John  Aluon, 
Bookseller,  tor  publnbiDK  a  Libel. 

MiddUicx^  Filed  Hilary  Term^  10  Gfo.  3. 

Information  seta  forth.  That  jubn 

AliDoo,  late  of  the  parish  of  St.  James, 
within  the  liberty  or  Westminster  in  the 
donotv  of  Middlesex,  bookseller,  baring  no 
reirard  to  the  laws  of  this  kioj^dom,  or  the 
public  peace,  good  order,  and  goremmeot 
thereof,  and  most  unlawfully,  seditiously,  and 
inalicimjsl?  contriring  and  intendiojg^  by  wick- 
ed, artful,  scandalous,  and  malicious  allu- 
•ioos,  supiiosiiions  and  insinuations,  to  mo- 
lest sod  disturb  the  happy  atate,  and  the 
public  peace  and  tranquillity  of  thia  kinf^don, 
ntid  most  insolent! T,  audaciously,  and  unjustly 
to  asperse,  scandalise,  and  tility  our  said  pre- 
fcot  sovereign  lord  the  king,  and  to  represent, 
nnd  to  cause  it  to  be  believMl,  that  our  said  so- 
vereign lord  the  king  had  by  his  measures  of 
fforemment  lost  the  affections  of  his  subjects 
in  that  part  of  Great  Briuin  called  England, 
mud  in  Ireland,  and  in  his  dominions  of  Ame- 
rica, and  brooght  the  public  affaira  of  this  king- 
dom into  a  moat  distressed,  disgraceful,  and 
lamentable  state  and  condition  ;  and  also,  most 
unlawfully  and  maliciously  contriving  and  in- 
tending to  represent,  and  cause  it  to  be  believed, 
that  our  saici  loni  the  king  had  bestowed  pro- 
motions and  favours  upon  his  subjects  of  that 
Mrt  of  his  kinf^dom  of  Great  Britain,  called 
Scotland,  in  preference  to  bis  snbjects  of  that 
part  of  Great  Britain  called  England,  and 
thereby  to  create  groundless  jealousies  and 
Uneasiness  in  his  majesty's  subjects  of  England, 
and  also  most  unjustly  to  represf  ut,  and  cause 
it  to  be  believed,  that  our  said  lord  the  king  had 
liestowed  promotions  and  favours  upon  one  part 
of  hi*  said  majestv's  army,  commonly  called 
the  guards,  in  preference  to  another  part  of  his 
army,  commouly  called  the  marching  regi- 
ments, and  thertby  to  create  gronndiM  jea- 
lousies, uneariness,  and  mutiny,  in  that  part  of 
bis  army  called  the  marching  regiments,  and 
to  bring  our  said  lord  the  king  and  his  adminis- 
tration of  the  government  of  this  kingdom, 

*  Printed  for  J.  Miller,  in  Queen's-  Head- 
Pteaage,  Paternoster- roW|  1770. 


into  the  utmost  diahonour  and  contempt,  sad  to 
poison  and  infect  the  minda  of  bis  mijies«j*n 
subjects,  with  notions  and  optoiona  of  our  nid 
lord  the  king,  highly  unworthy  of  our  nad 
lord  the  king,  and  of  that  paternal  love  and 
concern  which  he  hath  always  showed  and 
expressed  for  all  his  subjects,  aa  if  our  aaid 
loni  the  king  had  unjustly  taken  a  part  with 
aome  of  his  subfects  against  others,  and  had 
unjustly  prostituted  the  meaaiirea  of  bin  gn- 
vemment  to  gratify  personal  resentment ;   and 
alao,  thereby  as  much  as  in  him  the  said  John 
Almon  lay  to  alienate  and  withdraw  from  oar 
aaid  lord  the  king  that  cordial  love,  alle^oee, 
and  fidelity  which  every  subject  of  our  said  lord 
the  king  should  and  of  right  ought  to  have  nod 
shew  towards  our  said  lord  the  £ng ;  and  nbo, 
most  unlawfully,  wickedly  aud  manciooaly  ooo- 
triving  and  intending,  by  wicked,  artful,  acandnl- 
oua,  and  malicious  allnsiona,  snppositiooa  nod 
inainuations,  to  traduce,  scandalue,  and  vilify 
the  principal  officera  and  ministers  of  our  aaid 
k>rd  the  king,  employed  and  entrusted  by  our 
said  lord  the  king  in  the  conduct  and  manage- 
ment of  the  weighty  and  arduoua  ailairs  of  thia 
ffovemment,  and  to  represent,  and  caoae  it  to 
be  believed,  that  said  principal  officers  and  mi* 
nistera  had  violated  the  lawa  and  cnnatitotion 
of  this  kingdom,  and  adopted  weak«  oppreaaive, 
and  infamous  measures  in  the  administration 
of  the  public  afibirs  of  this  kingdom,  and  had 
brought  distress  and  miaery  upon  the  aubjecta 
of  this  kingdom ;  and  thereby  to  weaken  and 
diminish  the  public  credit,  power  and  autho- 
rity of  the  government,  and  alao,  aa  much  aa  in 
him  the  said  John  Almon  lay,  contriving  nad 
intending  to  asperae,  acandalixe  and  vility  the 
membera  of  the  present  House  of  Commooa 
of  this  kingdom,  and  to  repreaent  them  aa  an 
abandoned,  profligate  set  of  men,  who  had  arbi- 
trarily invaded  the  rights  of  the  people,  violated 
the  lawa,  and  subverted  the  constitution  of  thia 
kingdom,  and  alao  as  mnch  aa  in  him  the  aaid 
John  Almon  Uy,  to  move,  excite,  and  atir  op 
the  aubjecta  of  our  said  lord  the  king  to  inaar* 
rection  and  rebellkNi  agaiost  our  aaid  lord  the 
king,  he  the  aaid  John  Almon,  upon  the  first 
day  of  January,  in  the  lOth  year  of  the  reiga 
of  our  aaid  present  sovereign  bird  George  the 
3d,  by  the  moe  of  God,  of  Great  BritaiBy 
France  and  Ireland,  king,  defender  of  the  fmith« 
and  80  forth|  with  foccc  aiid  armsi  at  the  ptriali 
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of  St.  James  aforesaid,  within  the  liherty  of 
Westminster  aforesaid,  ib  the  county  of  Mid- 
dlesex aforesaid,  unlawfully,  wickedly,  sedi- 
liously,  and  maliciously  did  publish,  and  did 
cause  and  procure  to  be  published,  a  most 
wicked,  scandalous,  seditious,  and  malicious 
libel  intituled.  The  London  Museum  of  Po- 
litics, Miscellanies,  and  Literature,  in  which 
baid  libel  of  and  concerning  our  said  present 
sovcrei^ru  lord  the  kinij^,  and  of  his  admmistra- 
lion  ot'  the  (government  of  this  kingdom,  and 
qIso  of  and  concerning'  the  public  affairs  of  thia 
kin;;dum,  and  also  of  and  concerning;  the  prin- 
cipal officers  and  ministers  of  our  said  lord  the 
kiu^,  employed  and  entrusted  by  our  said  lord 
the  king^  in  the  conduct  and  management  of 
tlie  weighty  and  arduous  affairs  of  this  govern- 
ment, and  also  of  and  concerning  the  members 
of  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  di- 
vers, wicked,  scandalous,  seditious,  and  mali* 
cious  matters  (that  is  to  say)  in  one  part  thereof 
according  to  the  tenor  following,  to  wit,  "  Ju* 
nius*s  letter  to  the  ****  (meaniug  our  said 
lord  the  king).  When  the  complaints  of  a 
brave  and  powerful  fieople  are  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
suffered,  \%hen,  instead  of  sinking  into  submis- 
sion, they  are  roused  to  resistance,  the  time 
will  soon  arrive  at  which  every  inferior  consi- 
deration must  yield  to  tlie  security  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  aud  danger,  at 
which  flattery  and  falshood  can  no  longer  de- 
ceive, and  simplicity  itself  can  no  longer  be 
misled.  Let  us  suppose  it  arrived.  Let  us 
suppose  a  gracious,  well-inteutioned  prince, 
made  sensible  at  last  of  the  great  duty  he  owes 
to  his  people,  and  of  his  own  disgraceful  situa- 
tion ;  that  he  looks  round  him  for  assistance, 
and  asks  for  no  advice,  but  how  to  gratify  Uie 
wishes,  and  secure  the  happiness  of  his  subjects. 
In  these  circumstances  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
roan  were  permitted  to  approach  his  king,  in 
what  terms  would  he  address  himself  to  his 
sovereign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  prejudice  against  his 
character  is  removeil,  that  the  ceremonious  dif- 
ficulties of  an  audience  are  surmounted,  that 
he  fuels  himself  animated  by  the  purest  and 
roost  honourable  affections  to  his  king  and 
country,  and  that  the  great  person,  whom  he 
addresses,  has  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
him  with  attention.  Unacquainted  with  the 
vain  impertinence  of  forms,  he  would  deliver 
Ills  sentiments  with  dignity  and  firmness,  but 
not  without  respect.  Sir,  (meaning  our  pre- 
lent  sovereign  lord  the  kin^)  it  is  the  misfor- 
tune of  your  life,  and  originally  the  cause  of 
every  reproach  and  distress  which  has  attended 
your  government,  that  you  (again  meaning 
our  present  sovereign  lord  the  king)  aboald 
never  have  been  acquainted  with  the  language 
of  truth,  until  you  heard  it  in  the  complaints 
#f  jrovr  people.    It  ia  Bot,  howeveri  too  late  to 


correct  the  error  of  your  education.  We  are 
still  inclined  to  make  an  indnlgent  allowance 
for  the  pernicious  lessons  you  received  in  your 
]jrouih,  and  to  form  the  most  sanguine  hopes 
from  the  natural  benevolence  of  your  disposi* 
tion.  We  are  far  from  thinking  ^ou  capable 
of  a  direct,  deliberate  purpose  to  invade  those 
original  rights  of  your  subjects,  on  which  all 
their  civil  and  political  liberties  depend.  Had 
it  been  possible  for  us  to  entertain  a  suspicion  so 
dishonourable  to  your  character,  we  should 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint. 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  admitted  without  re- 
luctance. We  separate  the  amiable  good- 
natured  prince  from  the  fully  and  treachery  of 
his  servants,  and  the  private  virtues  of  the  man 
from  the  vices  of  his  government.  Were  it 
not  fur  this  just  distinction,  1  know  not  whe- 
ther your  m y's  (meaning  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de- 
serve most  to  be  lamented.  I  would  jirepare 
your  mind  for  a  favourable  reception  o>  truth, 
by  removing  every  painful,  offensive  idea  of 
personal  reproach.  Your  subjects,  Sir,  (agaiu 
meaning  our  said  present  sovereign  lord  the 
king^  Wish  ibr  nothing  but  that  as  they  are  rea- 
sonable and  afl^ectionate  enough  to  separata 
your  person  from  your  government,  so  voit 
(again  meaning  our  said  present  soverei^  lord 
the  kinjr)  in  your  turn  should  distinguish  be- 
tween the  conduct,  which  becomes  the  perma- 
nent dij^ity  of  a  k—g,  (meaning  king)  and 
that  which  serves  to  promote  the  temporary 
interest  and  miserable  ambition  of  a  minister. 
You  ascended  the  throne  with  a  declared,  and 
1  doubt  not,  a  sincere  resolution  of  giving  uni- 
versal satisfaction  to  your  subjects.  You  (again 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  novelty  of 
a  young  prince,  wliose  countenance  promised 
even  more  than  his  words,  and  loyal  to  you  not 
only  from  principle  but  passion.  It  was  not  • 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  to 
a  favourite  prince,  the  native  of  their  country. 
They  did  not  viait  to  examine  your  conduct, 
nor  to  be  determined  bv  experience,  but  ^ave 
you  a  generous  credit  tor  the  future  blessings 
of  your  reign,  and  paid  ypu  in  advance  the 
dearest  tribute  of  their  aftections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord 
the  king)  was  once  the  disposition  of  a  people, 
who  now  surround  ynur  throne  with  reproacnes 
and  complaints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  unworthy  opinions  with 
which  some  interested  persons  fiave  laboured  to 
possess  you.  Distrust  the  men  who  tell  you 
the  English  are  naturally  light  and  inconstant, 
that  they  complain  without  a  cause.  Withdraw 
your  confidence  from  alt  parties ;  from  minis* 
ters,  fiivonrites,  and  relations ;  and  let  there  be 
one  moment  in  your  life  in  which  you  (agaio , 
meaning  oar  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understanding. 
When  you  (again  meaning  our  said  lord  the 
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kini;)  aflfiTCtcdly  renoiincetl  tlir  Dame  of  Eu^- 
lishiiian,  belirve  me,  Sir,  (again  meanini;  our 
Mid  lord  tlie  kill);)  3011  were  peratiadrd  tn  |»ay 
?ery  ill-juitged  C(»m|iliineiit  of  one  part  of 


lord  f  he  now  king)  are  aa  mncli  distingfniaheil 
by  a  |)arliciilar  cliuracter  aa  by  your  inajeaty*s 
favour.  IJke  amrtbtT  chosien  |K*n|fle  lliey  have 
been  conducted  into  the  land  td'  pteiity,  where 


your  'subjects'  at  the  '  expence  of  another,  thev  find  themselves  actually  marked  and  divid- 
nhile  the  natives  of  Scotland  are  not  in  actual  !  ed  from  mankind.  There  is  hanlly  a  period  ai 
rebellion,  they  are  undflnhtc<lly  entitled  to  pro-  '  which  the  must  irreunlar  character  nuiy  not 
lection,  nor  tl'o  I  mean  to  condemn  the  policy  of  be  rcdeemeil.  Tlie  misiakes  of  one  aex  nnd  a 
giJinij  some  enconraijrment  to  the  novelty  of  .  retreat  in  patriotism,  those  of  the  other  io  devo- 
tlieir  liifrctions  for  the  House  of  Hanover.  1  1  tion.  Mr.  Wilkes  brout^ht  with  him  into  poll- 
•ni  reaily  to  hope  fur  every  thing  from  their  :  tics  the  snnir  liberal  Kentinipnt:<  hy  which  hk 
new-born  zeal,  and  from  the  future  sieailinesa  private  con.luct  had  lieen  directed,  and  acemed 
of  ilieir  allrt;i»nce.  But  hitherto  they  have  no  \  to  think  thai,  as  there  are  few  eaecaaes,  ia 
claim  ti>  \our  favour.  To  honourlhem  with  a  '  nbich  an  Knylisib  gentleman  mav  not  lie  per- 
deiertitiiied  predilection  and  confidence  in  ex-  niitinl  to  indulge,  the  panie  latitude  was  allow- 
clu-sinii  of  vour  Enisli^th  subjects,  mIio  pldced     e«l   him  in  the  choice  of  his  political  principles 


your  faiuil),  and,  in  Hpile  of  treachery  and  re-  j  and  in  the  spirit  of  maiiitaiuinflf  tliera,  I 
bellion  have  supported  it  noon  the  tii— na  to  state,  not  entirely  to  defend  his  conduct ; 
(meanin;r  throne)  is  a  mistaLe  t«io  gross  eien  '  in  the  earnestneiisof  his  zeal,  he  Buffered  some 
f'lr  the  unsus|iecting  generosity  of  youth.    In     unwarrantable  insinuations  to  escaiic  him.    He 


obvious  rules  of  policy  and  prudence.  U'e  I  not  (oough  to  intitle  him  to  the  honour  of  your 
trace  it  however  to  an  original  hi  as  in  jr  our  eilu-  j  m — y's  (mi>aning  mi^ty 'a)  personal  reaent- 
catton,  and  are  ready  to  allow  tor  your  ine\|>e-  |  meut.    The  rays  id'  r — I  (meaning  royal)  indigw 


rience.  To  ihe  same  early  influence  we  attri-  i  nation,  c<dlecte«l  upon  him,  acrved  only  to  illu 
liute  it,  that  you  have  descende«l  tn  take  a  share  '  minate,  and  could  not  consume.  Animatetl  by 
not  only  in  the  narrow  views  and  interest  of  the  favour  of  the  people  on  one  aide,  and  hent- 
pariicular  pennons,  hut  in  the  lalal  maliirnity  of  '■  eti  by  |ieraecution  on  the  other,  hia  viewt  and 
their  pa<sinna.  At  yourari>eKsion  to  thethiooe,  j  aentimenis  changed  wiih  hia  situation.  Hardly 


the  whole  system  of  government  was  altered, 
not  fnun  wisdom  or  deliberaiion,  but  because  it 


aerious  at  firat,  he  is  now  an  enthusiast ;    the 
coldest  liodies  warm  with  opp<iaitioii,  the  liardeet 


had  be«*n  adopted  by  your  preilecessor.  A  little  '  sparkle  in  colKsion.  There  is  a  holy  mistakan 
yersoual  motive  of*  pupie  and  restenlmeut  waa  [  seal  in  {lolitica  as  well  as  religion.  By  ocr- 
aullicicnt  to  remove  the  abteat  aervants  of  the  '  suading  othera  we  convince  ourselves.  The 
crown,  but  it  ia  not  in  this  country,  (Sir,  (again  i  paasions  are  engageil,  and  create  a  material  af- 
SQcaning  our  said  h»rd  the  king)  liiatauch  men  '  fection  io  the  mind,  which  forces  ns-to  love  the 
can  be  dishonoured  by  the  fWiwns  of  a  k — ,  cause  for  which  we  suffer.  Is  this  a  contention 
(meaning  the  kit^g)  they  were  dismissed  but  worthy  of  a  k —  P  (meaning  kioi;).  Are  yon 
could  not  l>e  disgraced.  Without  entering  into  (again  meaniog  our  lord  the  now  king)  not  sen* 
a  minuter  discussion  of  the  merits  of  the  peace,  >  sible  liow  mucli  the  meanness  of  the  cause 
ve  may  observe  in  the  imprudent  hurry  with  '  gives  an  air  ol  ridicule  to  the  serious  difficuliies, 
vbich  the  first  overtures  from  France  were  ac-  ,  into  which  you  (again  meaning  onr  aaid  lord 
cepied,  in  the  conduct  of  the  negociation,  and  the  king)  have  been  betrayed  ?  The  destruc- 
terins  of  the  treaty,  the  strongest  marks  of  that  tion  of  one  man  haa  been  now,  for  many  years, 
precipitate  spirit  of  conceiwion  witli  which  a  the  sole  object  of  your  government,  and  it  there 
certam  part  of  your  subjects  have  lieen  at  all  '  canbeany  thing  still  more  disgraceful,  we  bate 
times  ready  to  purchase  a  peace  with  the  natu-  aecn  for  such  an  object,  the  utniost  influence  of 
ral  enemitis  of  this  country.  On  your  part  ue  the  executive  power,  and  every  ministerial  ar- 
are  satisfied  that  every  thing  wna  honourable  tifice  exerted  without  success.  Nor  can  yoe 
and  sincere,  and  if  £— d  (meaning  England)     (again  meaning  onr  said  lord  the  now  king) 

was  sold  loF e  (meaning  France)  ue doubt    ever  succeed,  unless  he  should  be  imprudent 

Bot  that  your  m^— y  (meaning  majesty)  was  enough  to  forfeit  Ihe  protection  of  those  laws, 
equally  betrayed,  f  lie  conditions  of  peace  ;  to  which  you  owe  your  c  n  (meaning 
Were  matter  of  grief  and  aurprise  to  your  sub-  -  crown)  or  unless  your  ministers  should  per- 
jecta,  but  not  the  immeiliate  cause  of  their  fu-e-  suade  you  to  make  it  a  question  of  foree  alooe^ 
fent dihc«nitent.  Hitherto,  Sir,  ^again  meaning  |  and  try  the  whole  atrengih  of  government  in 
pur  said  lord  tlie  now  king)  you  had  beenaacri-  '  opposition  to  the  people.  The  lessons  he  has 
ficed  to  the  prejudices  and  passions  of  others.  '  received  from  experieace  will  probably  gnani 
With  what  firmness  will  \ou  (again  meaning  ;  hira  from  such  exceu  of  folly;    and  in  your 

onr  said  lord  the  king)  bear  the  mention  of  youc  <  m s  (meaning  majesty's)  virliics  we  find  an 

twn  ?  A  man  not  very  honourably  distinguish-  !  unquestionable  assurance  that  no  illegal  vio- 
•d  in  the  world,  commences  a  formal  attack  |  lencc  will  be  attempted.  Far  from  susnectinff 
upon  your  favourite,  considering  uothing  but  ;  you  (again  meainng  our  said  lord  the  now  kis^ 
how  he  might  best  expose  his  person  and  prin-  j  of  ao  horrible  a  design,  we  would  attribute  iQ 
ciples  to  detestation,  and  the  national  character  i  continual  violation  of  the  laws,  and  e? en  tkii 
of  his  countrymen  to  contempt  The  natives  •  last  enormous  attack  upon  the  viisJ  principlqi 
of  that  country,  Sir,  (again  meaniog  our  said  I  ortheconstitutioDy  to  an  iU-advised,  uoworaij. 
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persoDil  rHenlment.    From  one  ftltfe  itep  ^ii 

itgain  mpauiofij^  our  toid  brd  the  now  kinf) 
i»ve  been  betrayed  into  anoilier,  and  aa  the 
cause  was  unworthy  of  you  (again  meaninj^^ 
our  said  lord  tlie  now  king)  your  ministers  were 
determined  that  the  prudence  of  the  execution 
should  correspond  fiilh  the  wisdom  and  difj^nity 
of  tlie  design.  They  have  reduced  you  (ay;ain 
meaning  our  said  lord  the  now  kinj{)  to  the  ne- 
cessity of  choosing  out  of  a  variety  of  difficul- 
ties ; — to  a  situation  so  unhappy  that  you  (again 
meaning  our  said  lord  the  now  king)  can  nei- 
ther do  wrong  without  ruin,  nor  right  without 
affliction.  These  worthy  servants  have  undoubt- 
edly given  you  many  singular  proofs  of  their 
abilities.  Not  contented  with  making  Mr.  Wilkes 
B  man  of  im|iortauce,  they  havejudiciously  trans- 
ferred the  question  from  the  rights  and  interest 
ofonemanto  the  most  important  rights  and 
interests  of  the  people,  and  forced  your  subjects, 
firom  wishing  well  to  the  cause  of  an  indivi- 
dual, to  unite  with  him  in  their  owik  Let  them 
firoceed  as  they  have  begun,  and  yonr  m— *-y 
meaning  majesty)  ne^  not  doubt  that  the 
catastrophe  will  do  no  dishonour  to  the  conduct 
•f  the  piece.  The  circumstances  to  which  yon 
(agaiu  meaning  our  said  bird  the  now  king)  are 
reduced  h  ill  not  admit  of  a  compromise  with 
the  English  nation.  Undecisive,  qualifying 
measures  will  disgrace  your  government  still 
more  than  open  violence,  and,  without  satisfy- 
ing the  people,  will  excite  their  contempt. 
They  have  too  much  ontlerstanding  and  spirit 
to  accept  of  an  indirect  saiiafiction  for  •  direct 
injury.  Nothing  less  than  %  repeal,  at  formal 
as  the  resolution  itself,  can  heal  the  wound 
which  has  been  given  to  the  coostitutioo,  nor 
will  any  thing  less  be  accepted.  I  can  readily 
believe  that  there  is  an  inBuence  sufficient  to 
recal  that  pernicious  vote.    The  H—  of 

S meaning  the  House  of  Commons  in  this  king* 
tom)  unddubtedly  consider  their  duty  to  the 

c n  (meaning  crown)  as  paramount  to  all 

other  obligations.  To  oa  they  are  only  in- 
debted for  an  accidental  existence,  and  have 
justly  tranaferred  their  gratitude  from  their 
parents  to  their  benefactors ;  from  those,  who 
gave  them  birth,  to  the  minister,  from  whose 
Kenevolence  they  derive  the  comforts  and  plea- 
sures of  their  politicat  life  ;»>who  has  taken  the 
fenderest  care  of  their  infancy,  relieves  their 
necessities  without  offending  their  delicacy^ 
and  baa  given  them,  what  they  ralne  most,  a 
tirtoous  education.  But  if  it  were  possible  for 
their  integrity  to  be  degraded  to  a  condhion  so 
TiTe  and  abject,  that  compared  with  it,  the  pre- 
sent estimation  they  stand  in  is  a  state  of  no- 
uour  and  respect,  consider.  Sir,  (again  mean- 
ing oivr  said  lord  the  now  king)  in  what  man- 
ner you  win  afVerwards  proceed.  Can  you 
(again  meaning  our  aaid  lord  the  now  kmg> 
conceive  that  tiie  people  of  this  country  win 
long  submit  to  be  governed  by  so  flexibfo  a 
fl of  — -~ !  (meaning  the  House  of  Com- 
mons.) It  is  not  in  the  nature  of  human  so- 
ciety, that  any  fbrm  of  govemnient  iasnch 
drctimitipcei,  can  long*  oe  pKservetf.     fn 


oara  the  general  contempt  of  the  people  is  aa 
Atal  as  their  detestation.  Such,  I  am  per- 
suadeil,  would  be  the  necessary  effect  of  any 
base  concession  made  by  the  present  H— >  of 
— —  (ssrain  meaning  the  present  House  of 
Commiius  of  this  kingiloro)  ami  as  a  qualifying 
measure  would  not  bo  accepted,  it  remains  fur 
you  (ai,'ain  meaning  our  said  lord  the  iioir 
king)  todt^cide  uheiher  you  will,  at  any  ha- 
zard, support  a  set  of  men,  who  have  reduced 
you  to  this  unhappy  dilemma,  or  whether  you 
will  gratily  the  united  wishes  of  tlie  whole 
people  of  England,  by  dissolving  the  p  - 
(meaning  parliament)  Taking  it  for  granted, 
as  1  do  very  sincerely*  that  yon  (again  luean- 
iug  our  said  lord  the  king)  hive  pei'sonally  no 
design  against  the  constitution,  nor  any  viewa 
inconsistent  with  the  good  of  your  subjects,  I 
think  yon  cannot  hesitate  long  upon  the  choice, 
which  it  equally  concenis  your  interest  and 
your  honour  to  adopt.  On  one  side,  you  (again 
meaning  our  said  lord  the  now  kin^)  liaaard  the 
affections  of  all  )  our  English  subjects ;  you  re- 
linquish every  liope  of  repose  to  yourself,  and 
you  (again  meaning  our  said  lord  tl»e  now 
king)  endanger  the  establishment  of  yonr  fa- 
mily for  ever.  All  this  you  venture  for  no  ob- 
ject whatsoever,  or  for  such  an  object,  as  it 
would  be  an  affront  to  you  to  name.  Men  of 
sense  will  examine  your  conduct  with  sua- 
ptcion ;  wMIe  those  who  are  incapable  of  com- 
prehending to  what  degree  they  are  injured, 
afih'ct  you  with  claraours  equally  insolent  and 
unmeaning.  Supposing  it  possible  that  no 
fatal  strnggfe  should  ensue,  you  (again  mean- 
ing our  said  lord  the  present  king)  determine  at 
once  to  be  unhappy,  without  tlie  hope  of  a  com- 
pensation, either  fnim  interest  or  ambition.  If 
an  E — ^sh  (meaning  BngKsb)  k— *  (mean- 
ing king)  be  hated  or  despised,  he  must  lie  on- 
happy;  ami  this  perhaps  is  the  only  political 
truth,  which  he  ought  to  be  eonvino*«l  uf  with- 
out experiment.  But  if  the  English  people 
should  no  longer  confine  their  resentment  to  a 
submissive  representation  of  their  wrongs  ;  if 
following  tbe  glorious  example  of  their  ances- 
tors, they  should  no  longer  appeal  to  the  crefl»- 
tnre  of  the  constitution,  but  to  that  high  being 
who  gave  them  the  riglits  of  humanity,  whose 
gifts  it  were  sacrif^  to  surrender,  let  me  ask 
you,  Sir,  (again  meaning  our  said  lord  the  pre- 
sent king)  upon  what  part  of  your  subjects 
wouM  you  rely  fbr  assistance  P  The  people  af 
I^l^d  (meamng  Irehind)  have  been  unifbnnly 
plundered  and  oppressed.  Jn  return,  they  give 
you  every  day  fresh  marks  of  their  resentment. 
They  despise  the  miserable  governor  yoti 
(again  meaning  our  said  present  sovereign  loftl 
the  king)  have  sent  them,  because  he  is  the 
creature  oflord  Bute ;  nor  b  it  from  any  nato- 
ral  confusion  in  their  id^eas,  that  they  ore  so 
ready  to  confound  the  originaf  of  a  ii<— g 
(meaning  king)  with^  the  thsgracefnl  repraaen- 
tation  of  him.  The  distance  of  the  cohmiea 
would  make  it  impossible  for  them  to  take  an 
active  concern  in  your  affairs,  if  they  were  aa 
welt  afilfcfteif  to  yonr  goveraaentaa  they  omM 
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lireteodMl  to  be  to  your  penon.  They  were 
Ttndy  enough  to  diiitiiigutth  between  you  (tgaio 
neaoing  our  said  pretieiit  lorereign  lord  the 
king)  and  your  ministers.  Tliey  complained 
of  an  act  of  the  legislature,  but  traced  the  origin 
of  it  no  higher  than  to  the  serranls  of  the  c— n 
(meaning  crown)  they  pleased  themscltef  with 
the  lio)ie  that  their  s — r — n  (meaning  sove- 
reiq^n)  if  not  favunruble  to  their  cause,  at  least 
was  impartial.  The  decisiv^e  personal  part  you 
look  against  tht-ni,  has  eflTeclually  oauislied 
ibat  first  distiuctioo  from  their  minds.  They 
consider  you  as  united  with  your  servants 
against  A — r — a  (meaning  America)  and  know 
how  to  distinguish  the  s  n  (meaning 

sovereign)  and  a  venal  p 1  (meaning 

parliament)  on  one  side,  from  the  real  senti* 
roenls  of*  the  Kuglish  people  ou  the  other. 
Looking  forward  to  iiide|»endence  tbey  might 

Iiossibly  receive  you  (again  meaning  our  said 
ord  the  now  king)  for  their  k — ;  (meaning 
king)  but  if  ever  you  retire  to  A — r-»a  (mean- 
log  America)  be  assured  they  will  give  you  such 
a  covenant  to  digest,    as  the    presbytery    of 
^{cotland  would  have  been  ashamed  to  offer  to 
Charles  the  second.    Tbey  left  tbeir  native 
land  in  search  of  freedom,  and  found  it  in  a 
desart.    Divided  as  they  are,  into  a  thousand 
forms  of  policy  and  religion,  there  is  one  point 
in  which  they  all  agree :  tbey  equally  detest 
the  pageantry  of  a  k — ,  (meaning  king)  and 
the  supercilious    hypocrisy  of  a  bishop.      It 
is  not  then  from  the  alienated  affections  of 
I — I— d  (meaning  IreUnd)  or  A — r — a  (mean- 
ing America)  that  you  ^again  meaning  our  said 
E resent  sovereign  lord  tue  king)  can  reasonably 
Kik  for  assistance  ;  still  less  from  the  people 
of  £ — I— d  (meaning  England)  who  are  ac- 
tually contending  for  their  rights,  and,  in  this 
great  question,  are  parties  against  you  (again 
meaning  our  said  present  sovereign  lord  the 
king.)    You  (again  meaning  our  said  present 
flovereign  lord  the  king)  are  not  however  desti- 
tute of  ever^  •ppearance  of  support ;   you 
(again  meanmg  our  said  present  sovereign  lord 
the  king)  have  all  the  Jacobites,  Nonjurors, 
Roman  Catbulics,  and  Tories  of  this  country, 
nod  all  S—1— d  fmeaning  Scotland)  without 
exception.    Considering  from  whatfamilv  you 
are  cfescended,  the  choice  of  your  friends  has 
been   singularly    directed ;     and   trulvi   Sir, 
(again  meaning  our  said  lord  the  now  King)  if 
you  bad  not  lost  the  Whig  interest  of  England, 
I  should  admire  your  dexterity  in  turning  the 
hearts  of  your  enemies.     Is  it  possible  for  you 
to  place  an)r  confidence  in  men,  who,  before 
they  are  faithful  lo  you  most  renounce  every 
opinion,  and  betray  efery  principle  both  in 
church  and  state,  which  thev  mhent  from  their 
ancestora,  and  are  confirmed  in  by  their  educa- 
tion ?   whose  numbers  are  so  considenble,  that 
they  have  long  since  been  obli^  to  ^ive  up 
the  principles  and  language  which  distinguish- 
ed them  as  a  party,  and  to  fi^ht  under  the  ban- 
ners of  tbeir  enemies  ?  their  zeal  begins  with 
iiypocrisy  and  must  conclude  in  treachery.   At 
first  they  deceive ;  at  lut  they  betray.    As  to 
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tlie  Scotch,  I  must  suppose  year  heart  and  un- 
derstanding so  biassetf,  from  your  earliest  io- 
fancy,  in  tbeir  favour,  that  nothing  less  than 
vour  own  misfortunes  can  undeceive  you. 
You  (again  mcraning  our  said  present  sovereign 
lord  the  king)  will  not  accept  of  the  uuifonn 
experience  of  your  ancestors  ;  and  when  once 
a  man  is  deterinine<l  to  bi'lieve,  the  rerjr  ab- 
snnlity  of  the  ilocirine  confirms  him  in  his 
faith.  A  higgled  understand  in:;  can  draw  a 
proof  of  attachment  to  the  Ilnuse  uf  H — n — r 
(meaning  Hanover)  from  a  notcu  ions  zeal  for 
the  House  of  Stuart,  and  find  an  earueet  of 
future  loyalty  in  farmer  rebellions.  Appear- 
ances are  however  in  their  favour ;  so  strongly 
indeed,  that  one  would  think  they  had  forgot- 
ten that  you  are  their  lawful  k — ,  (meaning 
king)  and  had  mistaken  you  for  a  pretender  to 
the  c*-n.  (meaning  crown)  Let  it  be  admitted 
then,  that  the  Scotch  are  as  sincere  in  their 
present  professions,  as  if  you  were  in  reality 
not  an  Englishman,  hot  a  Briton  of  the  nor1b« 
you  would  not  be  the  first  p — e  (meaning 
prince)  of  their  native  country  against  whom 
they  have  rebelled,  nor  the  firat  whom  they 
base  basely  betrayed.  Have  yon  (meaning 
our  said  lord  the  now  king)  forgotten.  Sir,  or 
has  your  favourite  concealed  from  you  that 
part  of  our  history,  when  the  onhanpv  Charles 
(and  he  too  had  private  virtues)  fled  from  the 
open  avowed  indignation  of  his  English  sub- 
jects, and  surrendered  himself  at  discretion  to 
the  good  faith  of  his  own  countrymen.  With- 
out looking  for  support  in  their  afiections  aa 
subjects,  M  applied  only  to  their  honour,  aa 
gentlemen,  for  protection.    They  received  him 

as  they  would  your  m ^y  (meaning  miyesty) 

with  bows,  and  smiles,  and  falshood,  and  kept 
him  until  they  had  settled  their  bargain  with 
the  English  parliament ;  then  basely  sold  tlieir 
native  k —  (meaning  king)  to  tlie  vengeance  of 
his  enemies.  This,  Sir,  was  not  the  act  of  a 
few  traitora,  but  the  deliberitte  treachery  uf  a 
Scotch  parliament  representing  the  nation.  A 
wise  p— ce  (meaning  prince^  might  draw  from 
it  two  lessims  of  enual  utility  to  himself;  on 
one  side  he  might  learn  to  dread  the  undia- 
ffuised  resentment  of  a  ^nerous  people,  who 
dare  openly  assert  th«r  nghts,  anci  who,  in  a 

just  cause,  are  ready  to  meet  their  s d 

(meaning  sovereign)  in  the  field  ;  on  the  other 
side,  he  would  be  taught  to  apprehend  some- 
thing far  more  formidable^a  fawning  trea- 
chery, against  which  no  prudence  can  gaard, 
no  courage  can  defend.  The  insidious  amilea 
upon  the  cheek  would  warn  him  of  the  canker 
in  the  heart.    From  the  uses,  to  which  one 


part  of  the  army  has  been  too  frequently  ap- 
plied, you  (again  meaning  our  said  k>rd  tna 
now  king)  have  some  reason  to  expect,  that 
there  are  no  services  they  would  refuse.  Here 
too  we  trace  the  pactiality  of  vonr  onderstaod- 
ing.  You  take  the  sense  of  tne  army  from  the 
conduct  of  the  guards,  with  the  same  justice 
with  which  you  collect  the  sense  of  the  people 
from  the  representations  of  the  ministry.  Your 
marching  regimentSi  SIti  (again  meanbg  our 
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«aid  lord  the  now  king)  trill  not  make  the 
^ards  their  example  either  as  soldiers  i>r  tab- 
jects.  They  feel  and  resent,  as  they  ooffbt  to 
do,  that  infariable,  undistini^isbiog^  fa?our 
with  which  the  guards  are  treated,  while  those 
gallant  troops,  by  whom  every  bazardoas, 
efery  laborious  serfice  is  performed,  are  left 
to  perish  in  garrisons  abroad,  or  pine  in  qoar- 
ters  at  home,  neglected  and  foriofotten.  If 
they  had  no  sense  of  the  ffreat  original  duty 
they  owe  their  conntry,  their  resentment  woafd 
operate  like  patriotism,  and  lea?e  your  cause  to 
be  defended  by  those  to  whom  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  lavished  the  rewards  and  honours 
of  their  profession.  The  pretorian  bands, 
enervated  and  debauched  as  they  were,  had  still 
strength  enough  to  awe  the  Roman  ix>pulace : 
but  when  the  distant  legions  took  the  alarm, 
they  marched  to  Rome,  and  gate  away  the 
empire.  On  this  side  then,  whichever  way 
you  (again  meaning  our  said  lord  the  now  king) 
may  determine  to  support  the  very  ministry 
who  bare  reduced  your  affairs  to  this  deplorable 
situation  :  you  may  shelter  yourself  under  the 
forms  of  a  p— — t  (meaning  ptvliament)  and 
set  your  people  at  defiance.  But  be  assured, 
Sir,  that  such  a  resolution  would  be  as  impru- 
dent as  it  would  be  odious.  If  it  did  not  im- 
mediately shake  your  establishment,  it  would 
rob  you  of  your  peace  of  mind  for  ever.  On 
the  other,  how  different  is  the  prospect !  how 
easy,  how  safe  and  honourable  is  the  path  be- 
fore you !  the  English  nation  declare  they  are 
grossly  injured  by  their  representatives,  and 

solicit  yonr  m (meaning  majesty)  to  exert 

your  lawful  prermj^ati? e,  and  give  them  an  op- 
portunity of  recalling  a  trust  which,  they  find, 
has  been  so  scandalously  abused.  You  are  not 
to  be  told  that  the  power  of  the  H-  of 
■  (meaning  House  of  Commons)  is  not 

original,  but  delegated  to  them  for  the  welfare 
of  the  people,  from  \%  bom  tliey  receive  it.  A 
question  of  right  arises  between  the  constituent 
and  the  representative  body.  By  what  autho- 
rity shall  It  be  decided  ?  will  yonr  m  ■  y 
(meaning  majesty)  interfere  in  a  question  in 
which  you  have  pro|ierly  no  immediate  con- 
cern ?  it  would  be  a  step  equally  odious  and 
unnecessary.  Shall  the  Lords  be  called  upon  to 
determine  the  rights  and  privileges  of  the  Com- 
mons ?  They  cannot  do  it  without  a  flagrant 
breach  of  tlie  constitution.  Or  vnill  you  (aeain 
meaning  our  said  lord  the  now  king)  refer  it  to 
the  judges  ?  They  have  often  told  your  an- 
cestors, that  the  law  of  parliament  is  abore 
them.  What  party  then,  remains  but  to  leare 
it  to  the  people  to  determine  for  themselves  ? 
they  alone  are  injured ;  and  since  there  are  no 
superior  power  to  which  the  cause  can  be  re- 
ferred, they  alone  ought  to  determine.  1  do 
not  mean  to  perplex  you  (again  meaning  our 
said  present  sovereign  lord  the  king)  with  a 
tedious  arffument  upon  a  subject  alreadv  so 
discusKed,  that  inspiration  could  hardly  throw 
a  new  light  upon  it.  There  are,  however,  two 
|H>ints  of  f  ieW|  in  which  it  partioilirly  imports 


yonr  n— — -y  (meaning  maietty)  to  consider 

the  late  proceedings  of  the  H— —  of 

(meaning  House  of  Commons.)  By  depriring 
«  subject  of  his  birthright,  they  have  attributed 
to  their  own  tote  an  authority  equal  to  an  act 
of  the  whole  legislature ;  and  though  perhaps 
not  with  the  same  motires,  have  strictly  fol* 
lowed  the  example  of  the  Long  Parliameot, 
which  first  declared  the  regal  office  oseless,  and 
soon  after,  with  as  little  ceremony,  diasolred  the 
House  of  Lords.  The  same  pretended  power 
which  robs  an  English  sobject  of  bis  birthright 
may  rob  an  English  k —  (meaning  king)  oflib 

c ^(meaning  crown.)  In  anoUier  fiew,  ihm 

resolution  b( the  H of-  (meaning 

House  of  Commons)  apparently  not  ao  dan- 
gerous to  your  m-  ,  (meaning  majesty)  it 
still  more  alarming  to  your  people.  Not  con- 
tented with  diresting  one  man  of  his  r^ht, 
they  Hare  arbitrarily  conreyed  that  right  to 
another.  They  have  set  aside  a  return  as 
illegal,  without  daring  to  censure  these  offi- 
cers who  were  |uirticalariy  apprized  of  Mr. 
Wilkes's  incapacity,  not  only  by  the  declara- 
tion of  the  U—  (meaning  the  said  House]^ 
but  expressly  by  the  writ  directed  (o  them,  but 
who  nevertheless  returned  him  as  duly  elected. 
They  have  rejected  the  majority  of  voteiT,  th« 
only  criterion  by  which  our  laws  judffe  of  th« 
sense  of  the  people ;  they  have  transferred  the 
right  of  election  from  the  collective  to  the  re- 
presentatire  body ;  and  by  these  acts,  taken 
separately  or  together,  thejr  have  essentially 
altered  the  original  constitution  of  th«  H— - 

of  C (meaning  House  of  Commons.) 

Versed,  as  your  m  ^meaning  majesty) 

undoubtedly  is,  in  the  English  history,  it  can- 
not easily  escape  you,  how  much  it  is  your 
interest,  as  well  as  your  duty,  to  pre? ent  one 
of  the  three  estates  from  encroaching  upon 
the  province  of  the  other  two,  or  assuming 
the  authority  of  them  all.  When  once  they 
hare  departed  from  the  great  constitntional 
Ijne,  by  which  all  their  proceeding's  should  be 
directed,  who  will  answer  for  their  future  mo- 
deration ?  Or  what  assurance  will  they  give 
you  (again  meaning  our  said  present  sovereign 
lord  the  king)  that,  when  they  bare  trampled 
upon   their   equals,   they   will  submit   to  a 

superior  ?  Your  m— < (meaning  majesty) 

may  learn  hereafter,  how  nearly  the"  slave  and 
tyrant  are  allied.  Some  of  your  council,  more 
candid  than  the  rest,  admit  the  abandoned  pro- 
fligacy of  the  present  H—  of  ■» 
(meaning  House  of  Commons)  but  oppose 
their  dissolution  upon  an  opinion,  I  confess  not 
very  unwarrantable,  that  their  successors  would 
be  equally  at  the  disposal  of  the  treasury.  I 
cannot  persuade  myself  that  the  nation  wfll 
hare  profited  so  little  by  experience.  But  if 
that  opinion  were  well  founded,you  (again  mean- 
ing our  said  present  sovereign  lord  the  king) 
might  then  gratify  our  wishes  at  an  easy  rate, 
and  appease  the  present  clamours  agrainst  your 
gorernment,  without  offering  any  material  in- 
jury to  the  favourite  cause  of  corruption.  Yon 
(again  meaning  our  said  present  sovereign  lord 
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the  kiDf)  have  Mill  eo  haoonnUe  part  to  act 
The  aflrctiooft  of  yout  Mibiccto  maj  atil I  be  re- 
covered. Ifail  before  jroo  (eiraia  meanioff  oor 
■aid  preieBt  soTrrrigii  lord  the  kio^^)  sobdue 
their  b^arla,  }(ki  muu  gaia  a  noble  fictory 
•ter  }(iur  owb.  Oi^Mord  ihoie  liule  penonal 
reorniinetiii  «hicb  have  too  long  directed  ^oor 
paUic  criodiKt.  PiBidoo  tint  bmo  the  remainder 
•f  bis  puwabmrat,  aod  if  rearnlfaeot  eiiU  pre- 
vaili,  BMhe  it  what  il  abould  have  beea  loog 
Mce,  aa  act,  out  ol'  nierc% ,  but  coaieinpt.  lie 
will  aoeo  fall  bock  iiiio  bw  naiural  itatioo,  a  ai- 
loBt  arnaiuf,  aod  hardly  tupponiop  the  week- 
ly el<4|oence  of  a  oewa- paper.  Tlie  geot!e 
breath  uf  peace  would  krof  e  bin  oo  the  aor- 
looe,  neglected  aod  yorennived.  It  it  only  the 
leoBpeaa  that  kfu  him  frum  bit  place.  Without 
conauliiog  your  miuitter,  call  together  your 
lihole  council.  L»t  it  appear  to  the  nublic  that 
you  can  determine  and  act  for  your««*if.  Come 
forwaril  to  }our  |»efiple.  Lay  a«de  the  wretcheil 
formalitiea  uf  a  k—  (meaning  king)  and  tpeak 
to  your  Mibi»-cti  wiib  the  aiiirit  uf  a  man  and 
in  the  language  of  a  gentleman.      Tell  them 

Sou  (again  iifteaiiing  our  miiI  present  tofereign 
vd  the  king)  hove  keen  faully  deceived.  The 
•ckno»led|{incnt  «•  ill  be  no  di^race,  but  rather 
All  honour  to  your  undemanding.  Tell  ihrm 
you  are  determined  to  remove  every  caote 
oi'  complaint  againtt  your  government ;  that 
you  will  gi»e  your  confidence  to  no  man  w  ho 
doct  not  |iosteat  the  coufidenoe  of  your  tub- 
jeelt ;  and  tliat  ycu  (again  meaning  our  taid 
pre»enl  aovereign  lord  the  king)  will  leave  it  to 
themaelvet  to  determine,  by  their  conduct  at  a 
future  election,  whether  or  not  it  be  in  reality 
the  general  tente  uf  the  nation.  Uiat  tlieir 
nglim  have  been  aibitrarily  iovailed  by  tlie  pre- 
H     ■  ■  of  C  (meaning  IIoukp  of 


Common*)  and  theconttituiion  betray  eil.  Tbey 
will  tlien  do  justice  to  their  represeotatiret  and 
In  themtelret.  Thete  sentiments,  Sir,  (again 
meaning  our  aaid  preaent  aorereigii  lord  the 
king)  and  the  atile  tbey  are  conveyed  in,  may 
be  oflrimive  prrbapt  because  they  are  new  to 
you.  Acrujiloined  to  the  language  of  courtiers, 
yon  measure  their  aflections  by  tlie  veberoence 
of  tlieir  expressiouB  ;  and  h  lien  they  only  praise 
ynu  indirectly  jou  admire  tbeirKincerity.  But 
this  is  not  a  time  to  trifle  uilb  y^inr  fortune. 
They  ilcceive  you,  Sir,  (again  meaning  our  said 
present  sovereign  lord  the  king)  «  ho  tell  yon 
that  you  (again  meaning  our  said  lord  the  king) 
have  many  friends,  h  Irnse  affections  are  found- 
ed upon  a  principle  of  personal  attachments. 
The  first  foundation  of  friendsliip  is  .not  the 
power  of  conferring  benefits,  but  tlie  equality 
with  which  they  are  received,  and  may  be  re- 
turned. The  fortune  which  roaile  you  (again 
Meaning  our  aaiil  present  sovereign  lord  the 
king)  a  king  (meaning  king)  forbad  you  to  have 
a  friend.  It  is  a  law  of  nature  which  cannot 
be  violated  with  impunity.  The  mistaken 
p^e  (meaning  prince)  who  looks  (or  friendship, 
will  ftiud  a  favourite,  and  in  that  favourite  the 
tuio  of  his  affairs.  The  people  of  £— gl— d 
(aeaniBg  Eagland)  art  loyal  to  tho  Uouic  of 


of  John  AlmoMt 

Ha — ver  (meaning  HaDOfcr) 

prefetcnce  of  one  family  to 

a  coovictioo  that  the  cUabbthi 

mily  was  neei-s«ary  lo  the  support  of 

and  religious  liberties.   T1iis,8ir,  (i 

ing  our  said  present  aovereign  kMid  ihc  kiac)  in 

a  principle  cf  allegiance  equally  solid  and  rm- 

tional,  fit  for  £ngli»hmen  to  Oflopt,  mid  well 

worthy  your  m y's  (meaning  naajesty's) 

encouraj^emcnt.  \\  e  cannot  kwg  be  deluiiiod 
by  nominal  distinctions.  The  Bamc  of  Sioatt 
itself  is.  only  contemptible; — armed  wills  tho 
sovereign  authority  thtir  pnndples  were  for* 
midable.  The  pnnce  who  imitaua  their 
duct  slioulJ  be  warned  by  their  example; 
while  he  nlumes  him^lf  unon  the  accurilj 
of  his  titfe  to  the  crown,  siiouU  remcBiber, 
that  as  it  was  aoquireil  by  ooe  reeolutioa,  it 
may  be  lost  by  another.  Jtmca." — ^To  tko 
great  scandal  and  dishonour  of  oor  said  pneacBt 
soiereign  lord  the  king  and  of  his  ailmiasstra- 
iFin  of  the  government  of  this  kingdooi.  To 
the  great  scandal  aod  dishonour  of  the  said  pr^ 
sent  House  of  Commons  of  this  kingdoBi ;  aed 
also  to  the  great  scandal  and  disgrace  df  the 
saiil  |triiici|iail  officers  and  ministers  of  our  aaid 
lord  the  king  employed  and  eotrusied  by  our 
saiil  lord  the  king  in  the  managing  and  cwa- 
ducting  the  weighty  and  arduous  amm  of  this 
kiiigdiMn.    To  the  great  disturbance  c»f  the 

fidilic  peace  and  tranquillity  of  this  kiagdon. 
n  contempt  uf  our  saiil  lord  the  king  and  hit 
laws.  To  the  evil  and  pemicioes  example  of 
all  others  in  the  like  case  offending ;  aad  alao 
against  the  peace  of  our  said  lord  the  king 
his  crown  and  dignity.  And  the  saiil  Attor* 
ney- General  uf  our  said  lord  the  king  for 
our  said  lonl  the  king  giveth  the  Court  here 
further  to  uniierstand  and  be  informed,  that  the 
said  Joho  Atnion  again  disregarding  the  laws 
of  this  kingdom,  and  the  public  peace,  good 
order  and  government  tliereof,  and  moot  uulaw- 
fully,  seditiously,  and  maliciously,  contriving 
and  intending  by  o  icked,  artful,  acandalons,  and 
malicious  suppositions,  allusions,  and  insinoa- 
tiont,  to  disturb  the  happy  state  and  pohlie 
peace  and  tranquillity  of  this  kingdom,  aad 
most  insolently,  audaciously,  and  unjustly,  to 
atperte,  tcandaliae,  and  vilify  our  said  preaent 
aovereign  lord  the  king,  and  to  represent,  and  to 
caute  it  to  be  believed,  that  our  said  lord  Che 
king  had,  by  hit  measuret  of  goveromeat,  lost 
the  affections  of  his  tubjectt  in  that  part  of 
Great  Britain  called  £ngland,  and  in  Irehuid, 
and  in  hit  dominioat  of  America,  and  brought 
the  public  affairt  of  tJiis  kingdom  into  a  BMMt 
distressed,  disgraceful,  and  Umeaialde  atata 
and  condition.  And  also  most  unlawfully  and 
maliciously  contriving  and  intending  to  reprt* 
sent,  and  cause  it  to  be  believed,  tliat  our  aaid 
lord  the  king  had  bestowed  prooiotioaa  aod  h^ 
vours  upon  his  subjects  of  that  nart  of  hii 
kingdom  of  Great  Britain  called  Scotland,  in 

ErelercBoe  to  his  subjects  of  that  imrt  of  Gieat 
iritiin  calleil  England,  and  thierchy  to  cieale 
gronndleta  jeakiutiet  aad  imeatmwict  ta  hii 
mi^y'aayliieoU  of  BggliB4  afaifiMi    And 
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abo,  most  ODJuttly  to  reprfsent,  and  to  caase  it 
to  lie  bcliered,  that  our  said  lord  the  kin((  bad 
bestowed  promolHina  and  favours  upoo  one  part 
of  bis  Slid  majesty's  army,  commonly  called 
the  i^oards,  in  preference  to  another  part  of  his 
army,  commonly  called  the  marchings  regi- 
ments*, and  thereby  to  create  groundlm  jea- 
lousies, uneasiness,  and  mutiny,  and  desertion, 
in  that  part  of  his  army  called  the  marching 
refi^iments,  and  to  brini^  our  said  lord  the  kinjjir 
and  his  administration  of  the  coTcrnment  of 
this  kinjifdom  into  the  utmost  dishonour  and 
contempt,  and  to  poison  and  infect  the  minds 
of  his  majesty's  subjects  with  notions  and  opi- 
nions of  our  said  lord  the  kin^,  hif^bly  unwor- 
thy of  our  said  lord  the  kin(|f,  and  of  that  pater- 
nal lo?e  and  concern  which  he  has  always 
shewed  and  expressed  for  all  his  subjects,  as  if 
our  said  lord  the  king  had  unjustly  taken  a  part 
with  some  of  his  subjects  against  others,  and 
had  unjustly  prostituted  the  measures  of  his 
gOTernment  to  gratify  personal  resentments, 
and  alKo  thereby,  as  much  as  in  him  the  said 
John  Almon  lay,  to  alienate  and  withdraw  from 
our  said  lord  the  king,  that  cordial  lo?e,  alle- 
giance, and  fidelity,  which  every  subject  of  our 
said  lord  the  king,  should,  and  of  right  ought 
to  have  and  shew  towards  our  said  lord  the 
kinir.  And  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  stir  up 
the  subjects  of  our  said  lord  the  king  to  insur- 
rection and  rebellion,  he  the  said  John  Almon 
aUerward^i  (that  is  to  say)  upon  the  said  first 
day  of  January,  in  the  10th  year  aforesaid,  with 
force  and  arms  at  the  parish  aforesaid,  and 
within  the  liberty  aforesaid,  in  the  said  county 
of  Middlesex,  unlawfully,  wickedly,  seditiously, 
and  maliciously,  did.  publish  and  cause  and 
pra<*ure  to  he  published  a  certain  other  scanda- 
lous, seditious,  and  malicious  libel.  In  which 
said  last  mentioned  libel  of  and  concerning  ouf 
said  lord  the  king  and  of  his  administration  of 
the  government  of  this  kingdom,  and  also  of 
and  concerning  the  public  affairs  of  this  king- 
dom are  contained  amongst  other  things,  divers 
scandalous,  seilitious,  and  malicious  matters, 
(that  is  to  say)  in  one  part  thereof  according  to 
the  tenor  following :  **  When  \  uu  (meaning our 
said  lord  the  king)  affectedly  renounced  the 
name  of  Englishman,  1><  lieve  me.  Sir,  (again 
meaning  our  said  lord  the  kini:)  yuu  were  per- 
suaded to  pay  a  very  ill  judged  compliment 
to  one  part  of  your  subjects  at  the  cxpence  of 
another.  While  the  natives  of  Scotland  (mean* 
intr  that  pnrt  of  Great  Britain  called  Scotland) 
are  not  in  actual  rebellion,  they  are  undoubt- 
edly intitled  to  protection ;  nor  do  I  mean  to 
<H)ndemn  the  policy  of  giving  some  encourage- 
ment to  the  novelty  of  their  affections  for  the 
House  of  Hanover.  I  am  ready  to  hope  for 
every  thioi;  from  their  new  bom  zeal,  and 
from  the  future  steadiness  of  their  allegiance. 
But  hitherto  ihey  ha%e  no  claim  to  your  favour. 
To  honour  them  with  a  deierminwl  predilec- 
tion and  confidence,  in  exclusion  of  your  Eng- 
lish subjects  (meaning  the  subjects  of  our  said 
lord  the  king  in  that  put  of  Great  Britain 
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called  England)  who  placed  yonr  family,  and, 
in  spite  of  treachery  and  rebellion,  have  sup- 
ported it  upon  the  th — ne  (meaning  throne)  it 
a  mistake  too  gniss  even  for  the  unsuspecting 
generosity  of  youth.  In  this  error  we  see  a 
capital  violation  of  the  most  obvious  rules  of 
policy  and  prudence.  We  trace  it,  however, 
to  an  original  bias  in  your  education,  and  are 
ready  to  allow  for  your  inexperience."  And  ia 
another  part  of  the  said  last  mentioned  libel  ac- 
cording to  the  tenor  following :  **  it  ia  not  then 
from  the  alienated  affections  of  I — I — d  (mean- 
ing Ireland)  or  A — r — a  (meaning  America) 
that  you  (again  meaning  our  said  lord  the  now 
king)  can  reasonably  look  for  assistance ;  still 
less  from  the  people  of  E — I — d,  (meaning 
Englaoil)  who  are  actually  contending  for  their 
rights,  and,  in  this  great  question,  are  parties 
against  you  (again  meaning  our  said  lord  the 
now  king)  you  (again  meaning  our  said  lord 
the  now  kinir)  are  not  however  destitute  of 
every  appearance  of  snpport:  you  (again 
meaning  our  said  lord  the  now  kin);)  have  all 
the  Jacobites,  Nonjurors,  Roman  Catholics, 
and  Tories  of  this  country,  and  all  S— I — d 
(meaning  that  part  of  Great  Britain  called 
Scotland)  without  exception."  And  in  another 
part  of  the  said  last  mentioned  libel  accord in||f « 
to  the  tenor  following :  **  From  the  uses  to  which 
one  part  of  the  army  (meaning  the  army  of  oar 
said  lord  the  king)  has  been  too  frequently  an« 
plied,  you  (again  meaning  our  said  lord  the 
now  king)  have  some  reason  to  expect,  that 
there  are  no  services  they  would  refuse.  Here 
too  we  trace  the  partiality  of  your  (again  mean- 
ing our  said  lord  the  Icing's)  understanding. 
You  (again  meaning  our  said  lord  the  king) 
take  the  sense  of  the  army  from  the  conduct  of 
the  guards,  (meaning  the  said  part  of  the  army 
of  our  said  lord  the  king  called  the  guards)  with 
the  same  justice  with  which  you  (again  mean- 
ing our  said  lord  the  king)  collect  the  sense  of 
the  people  from  the  representations  of  the  mi- 
nistry. Your  marching  regiments  (meaning 
the  said  other  part  of  the  army  of  our  said  lord 
the  king  called  the  marching  regiments)  Sir, 
(again  meaning  our  said  lord  the  now  king) 
will  not  make  the  guards  their  example  either 
as  soldiers  or  subjects.  They  feel  snd  resent 
as  the^  ought  to  do,  that  invariable  undistin- 
guishmg  favour  with  which  the  guards  are 
treated  ;  while  those  gallant  troops,  by  whom 
every  hazardous,  every  laborious  service  is  per- 
formed, are  \e\\  to  perish  in  garrisons  abroad, 
or  pine  in  Quarters  at  home,  neglected  and 
forgotten.  If  they  bad  no  sense  of  the  great 
original  duty  they  owe  to  their  country,  their 
resentment  would  operate  like  patriotism,  and 
leave  your  cause  to  be  defended  by  those  to 
whoni  you  (a&:ain  meaning  our  said  lord  the 
king)  have  lavished  the  rewards  and  honours  of 
their  profession.  The  praetorian  bauds,  ener- 
vated and  debauched  vlh  they  were,  had  still 
strength  enough  to  awe  the  Roman  popu- 
lace: but  when  the  distant  lej?ions  took 
the  alarm,  they  marched  to  Rome  and 
gave  away  the  empire,*'  And  in  another 
3G 


tl9]  10  GEORGE  III. 

^rt-of  the  said  Utt  meDlkmed  libel  accord- 
iiit;  to  the  tenor  follow  ioK:  *'  You  (again  ineau- 
iiiK  our  said  lord  the  now  kiny)  lia?e  aiill  an 
honourable  part  to  art.  The  afTectioos  of  your 
subjects  may  itill  be  recovereil.  *But  before  vou 
(tj^ain  nietminif  our  Mid  lord  the  noir  king) 
lubdue  their  hearta,  \ou  (again  meaning  our 
aaid  lord  the  now  king)  most  gain  a  noble  f  ic- 
tory  over  your  own.  Discard  those  little  per- 
sonal resentments  which  have  too  long  di- 
rected your  public  ooodnct."  And  in  another 
part  of  the  said  bat  mentioned  libel  according  to 
the  tenor  fullowiog :  **  The  people  of  E — gl— ^ 

S (leaning  England)  are  loyal  to  the  House  of 
a — ver  (meaning  Hanoter)  not  from  a  tain 
preft-reoce  of  one  family  to  another,  but  from  a 
conviction  that  the  estaolishmeiit  of  that  family 
was  necessary  to  the  support  of  their  civil  aoiid 
religioua  libeities.  This,  8ir,  (again  meaning 
our  said  lord  the  now  king)  is  a  principle  of  al- 
legiance equally  solid  and  rational,  fit  for  Eng- 
lishmen to  adopt,  and  well  worthy  your  m— >y'8 
(meaning  maj^y^s)  encouragement.  We  can- 
not long  be  deluded  by  nominal  distinctioot. 
The  name  of  Stuart  itself  is  only  contemptible ; 
■—armed  with  the  aovereigu  authority,  their 
principles  were  formidable.  The  prince  who 
imitates  their  conduct  should  be  warned  by 
their  example ;  and  while  he  pinmes  himself 
V|>on  the  security  of  his  title  to  the  crown, 
should  remember,  that  aa  it  was  acquired  by 
•ne  revolution,,  it  may  bt  hwt  by  another. 

"JUMIOS." 

To  the  great  tcandal  and  diahonour  of  our 
aaid  present  sovereign  lord  the  king,  and  of  his 
administration  of  the  ^vemaicBt  of  this  king- 
dom. To  the  great  disturbance  of  the  public 
pea6e,  order,  and  government  of  thia  kingdom. 
In  contempt  of  our  said  lord  the  king  and  his 
hws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  and  also 
against  the  peace  of  our  said  lord  the  king  his 
crown  and  dignity.  And  the  aaid  Attorney-Ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the  kiucr  giveth  the  court  here  further  to  un- 
derstand and  be  informed,  that  he  the  said  John 
Almon  being  such  person  as  aforeaaid,  and  fur- 
ther most  insolently,  audaciously,  wickedly, 
and  maliciously  contriving  and  intending  aa 
aforesaid,  and  the  sooner  to  accomplish,  per- 
fect, and  bring  to  effect  his  said  moat  unlawful, 
kicked,  and  seditious  purposes,  aHerwarda 
(that  is  to  say)  upon  the  aaid  first  day  of  Ja- 
nuary, in  the  said  tenth  year  of  the  reign  of  our 
aaid  lord  the  king,  with  force  and  arms,  at  the 
parish  aforesaid,  within  the  liberty  aforesaid,  in 
the  county  aforesaid,  out  of  his  further  malice 
towards  our  said  lord  the  king,  and  to  his  ad- 
ministration of  the  government  of  this  king- 
dom, and  also  out  of  his  further  malice  towards 
the  said  present  House  of  Commons  of  this 
kingdom,  a  certain  other  wicked,  scandaioua, 
aeilitious.  and  malicious  libel,  intitled  The 
London  Museum  of  Politica,  Miscellanies,  and 
Literature — did  unlawfully,  wickedly,  sedi- 
tiously, and  maliciously  publish,  and  did  cause 
and  procure  to  \^  publiihed,  in  which  said  libel 
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ksl  above  mentioQed,  be  fhm  aaid  JoIib  All 
bath  by  auch  wicked,  artful,  awadaioOT 
malicioua  alluaiooa,  auppoaitiooa,  and  inaiBna^- 
tions  aa  aforesaid,  moat  onhiwftilly,  wickedly 
and  oMilicioualy  aapersed,  acaodalisnl,  and  Tib- 
fied  our  said  preaent  aof  ereian  lord  tba  king, 
and  his  adminiatraiion  of  the  govcnuncntof 
thia  kingdom,  and  hatb  thereby  as  HiQcb  na  in 
biro  the  said  John  AIokhi  lay,  endcnfonrcd  tn 
bring  our  aaid  lord  the  king  and  bia  adoainia- 
tation  of  the  government  of  thia  kingdom  intn 
the  utmost  dishooour,  hatred,  and  contempt 
with  hia  aubjecta,  and  to  poiaon  and  infoct  tbe 
minds  of  his  majesty *a  aubjecta  with  notioaa 
and  aentimenta  highly  unworthy  of  our  aaid  lotd 
tbe  king.  And  hatb  also  by  that  menna  (aa 
much  aa  in  him  the  said  John  Almon  lay)  en- 
deavoured to  alienate  and  withdraw  frona  our 
aaid  lord  the  king,  that  cordial  love,  aUcginnee^ 
and  fideUty  which  every  true  and  fritbful  aub- 
jcct  of  our  aaid  lord  the  king  abonld,  and  of 
right  ought  to  bear  towards  our  naid  lord  tbe 
bm^,  ami  hath  also  by  that  meaoa  (aa  nnuch 
as  in  him  the  said  John  Almon  lay)  at- 
tempted t9  move,  excite,  and  atir  up  tbe  atdi- 
jects  of  our  said  lord  tbe  king  to  a  moat  unna- 
tural insurrection  against  our  aaid  lord  tbo  king» 
and  in  which  aaid  Ubel  laat  above  mentioned, 
be  the  aaid  John  Almon  bath  also  by  sacb 
wickeil,  artful,  scandaioua,  and  malicious  allo- 
aiona,  aoppoaitions,  and  insinuationa  aa  afore- 
aaid, moat  unlawfully,  widbcdly,  and  malicious- 
ly traduced,  scandalized,  and  vilified  tbe  pre- 
aent Houae  of  Commona  of  tbia  kingdom,  and 
hath  moat  audaciously,  wickedly,  and  (klady 
repreaented  the  said  preaent  Houae  of  CoflBmaona 
aa  a  most  vile,  profligate,  abandoned,  wick- 
ed, arbitrary,  venal,  and  deteatable  aet  of  men, 
and  hatb  thereby  (aa  much  aa  in  bim  tbe  aaid 
John  Almon  lay)  endeavoured  to  fill  aisd  poa- 
seas  the  minda  of  all  the  people  of  tbia  kingdom 
I  with  uotiona  and  opinions  of  tbe  preaent  House 
of  Commons  hij^ly  unworthy  of  tbe  said 
present  House  of  Commona,  and  bath  also 
thereby  (as  much  aa  in  him  the  said  John  AIodnm 
lav)  attempted  to  bring  tbe  aaid  preaent  House 
of  Commons  into  tbe  utmost  contempt,  hatred, 
scorn,  and  dialike,  and  by  &bat  means  to  weaken 
and  diminish  the  public  credit  and  authority  of 
that  House,  to  the  great  scandal  and  diahonour 
of  our  said  lord  tbe  king  and  of  his  administra- 
tion of  the  government  of  this  kingdom.  And 
also  to  the  great  acandal  and  dishonour  of  the 
said  House  of  Commons.  In  contempt  of  our 
said  lord  the  king  and  hia  laws.  To  the  great 
disturbance  of  the  public  peace  and  tranquillity 
of  tbia  kingdom.  To  the  evil  and  pemicioiia 
example  of  all  others  in  the  like  caae  offending. 
And  alao  againat  the  pace  of  our  aaid  lord  tbe 
king  hia  crown  and  dignity.  Wliereupon  the 
aaid  Attorney  General  of  our  aaid  lord  the 
king  who  for  our  aaid  lord  the  king  in  thia 
behalf  proaeculeth  for  our  said  lord  tbe 
king,  prayetb  the  conbideraiion  of  the  court 
here  in  the  premises,  and  that  due  process  of 
law  may  be  awarded  againat  him  the  aaid  John 
AimoB  in  thia  behalf,  to  make  bint  anawcr  l» 
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t>iir  said  loril  the  kiofj^  toachiii^  and  coDOcnuog 
the  premises  aforesaid. 

To  which  luforinatioD  the  defeDdaot  pleaded 
Not  Guilty.* 

In  Easter  term  followiDjif,  a  Special  Jury,  at 
the  instance  of  the  Attorney  General,  was 
atrack  in  the  Crown-office,  belure  the  master ; 
and  the  trial  was  appointed  for  Satunlsy,  the 
2J  day  of  June,  1770,  being  the  sittings  after 
terra. 

*  Informations  for  pablisliiog  the  same 
paper  were  at  the  same  time  filed  against  Mr. 
Henry  Woodfall  (the  original  printer  and  pub- 
lisher of  it^in  the  Public  Ad? ertiser  of  the  19tb 
of  Decemoer,  1769 ;  Mr.  John  Miller,  for  re- 
printing it  in  the  London  EfeDingPoat,  pub* 
lished  in  the  evening  of  the  same  day  ;  Mr. 
Charles  Hay,  for  reprinting  it  in  the  Gazetteer 
of  the  aotb  of  I>ecember,  1769;  Mr.  George 
Kobinson,  for  reprinting  it  in  the  Independent 
Chronicle  of  the  aame  day ;  and  Mr.  Heanr 
Baldwin,  tor  reprinting  it  in  the  St.  Jamea^ 
Chronicle  of  the  91st  of  the  said  month.  And 
although  Mr.  Almoo  did  nut  sell  the  Landon 
Museum,  (which  is  a  monthly  magazine)  con- 
taining the  said  paper,  till  the  lat  day  of  Janu- 
ary, 1770,  (aceordmg  to  the  information)  yet 
he  was  brought  first  to  trial. 

In  one  of  the  public  prints,  the  following  ob- 
servations were  made  on  the  A tt<»rney- Gene- 
rals conduct  in  this  trial,  and  the  subsequent 
trial  of  Mr.  Woodfall,  the  original  publisher. 

**  It  may  seem  extraordinary  to  some,  that 
upon  Mr.  Woodfall's  trial,  Mr.  Attorney-Gene- 
ral should  employ  the  gpeate«t  part  ot  his  ha- 
rangue in  a  justification  of  his  own  conduct: 
what  had  the  jury  to  do  with  his  motif  es  f  and 
bow  ridiculous  was  it  in  Mr-  Attorney,  to  desire 
to  clear  op  his  own  intentions  to  the  jury,  whilst 
he  was  instructing  them  to  psy  no  regard  to, 
and  to  have  no  consideration  ot,  the  intentions 
of  the  defendant. 

**  Besides,  Mr.  Attorney  does  not  tell  us  who 
had  accused  him,  or  of  what  he  was  accused. 
It  is  my  buainesii  to  t«u|>ply  his  omission.  His 
own  conscience  smote  him  for  llie  trial  of  Mr. 
Almon.  Mr.  De  Grey,  member  for  Noriblk, 
the  Attorney  GeneraPs brother,  had  impudently 
mud  ignorant ly  branded  the  electors  of  West- 
minster, for  their  petition  to  his  msjesty,  as  se- 
ditious and  base-born  booksellera  and  me- 
chanics. Mr.  Serjeant  Glynn  defended  the 
electors,  and  reproTed  Mr.  I>e  Grey  for  his  in- 
solence. [See  16  New  Farliamenury  History, 
.696.]  The  electors  of  Westminster  publicly 
returned  their  thanks  to  the  serjeant,  and 
amongst  them  Mr.  Almon  was  strenuous  for 
these  thanks,  perhaps  the  most  strenuous,  be- 
cmise  be  must  be  sensible,  from  the  part  he  had 
kefore  taken  in  the  petition  to  the  throne,  that 
the  term  *  base-born  bookseller,'  waa  espeoially 
aimed  at  him.  This  was  Mr.  Attorney  Gene- 
ral's motife  for  selecting  Mr.  Almoo  from  the 
■ttti  though  he  ooly  told  the  ieiter,  aa  c?ery 


Ofunsel  for  ike  JCing.— The  Attorney  Ge- 
neral, the  Solicitor  General,  Mr.  Morton,  Mr* 
Wallace,  Mr.  Dunning,  Mr.  Walker. 

SoUcUart. — Messrs.  Nuttall  and  Francis. 

Ckmntel  for  the  Defendant. •"'Mr.  Serjeant 
Glynn,  Mr.  DaTenport. 

Solicitor, — Mr.  Marty n. 

other  bookseller  had  done,  in  a  mivcellaneoua 
magazine,  after  it  had  appeared  in  all  the  news- 
papers. Mr.  De  Grey,  member  fur  Norfolk, 
under  the  shelter  of  prifilege,  pours  out  abuse 
upon  an  Bnglish  elector,  for  exercising  bia 
franchise.  If  the  man  resents  it  only  by  telU 
ing  the  story,  and  retonung  tlianks  to  those 
who  defend  him,  his  brother,  Mr.  Attorney 
General,  by  rirtue  of  an  unjust,  aasumei 
power,  takes  tlie  first  opportunity  to  ruin  him, 
ex  dfficio^  by  filing  an  lafbrmation.  Mr.  At- 
torney General,  no  doubt,  had  another  mofira 
for  wiahing  to  try  the  cause  in  Westminster 
first,  heSbre  the  original  publisher  was  tried  id 
London.  The  juriea  in  WestmiuHter,  it  is  well 
known,  are  generally,  for  ?erv  good  reaMmSy 
mora  complaisant  to  the  court  than  the  Loudon 
juriea:  eren  the  foreman  of  Mr.  Almon'sjurv 
has  a  place  in  the  War-otfice.  jQn  Mr.  AlmonUi 
trial,  the  Attorney  General  declared,  that  h« 
should  certainly  4ia?e  tried  4lierOriginal  4>ub- 
liaher  firat ;  ihat  be*wisbed  to  have  dona  so, 
and  was  «nly  prevented  by  an  affidavit  of  the 
sickness  of  the  original  publisher.*  Mr.  At- 
torney knew,  that  the  original  publisher  had 
never  pleaded  sickness,  and  theretbre  expecting 
now  that  this  falshood  would  be  objected  to 
him,  uretended  not  to  know  the  name  of  the 
man  he  was  now  trying,  and  against  whom  he 
had  himself  filed  the  information ;,  he  calls  him 
Mr— what's  his  name  ?   When  the  by-standera 

told  him  Woodfall, **  Aye,  aays  he,  Mr. 

Woodfall."  Thia  trick  is  too  gross  to  be  ex- 
posed farther  than  by  relating  it. 

**  Mr.  Attorney  General  pretended,  that,  in 
the  objects  of  prosecution,  he  endeavoured  to 
make  a  distinction,  and  to  pans  by  those  who 
were  poor,  or  had  large  familiea  of  children, 
lee.  Monstrons  declaration!  The  two  first 
persons  whom  he  brought  to  trial,  Mr.  Almon 
and  Mr.  Woodfall,  are  far  from  being  rich,  have 
ftimilies  of  very  young  children,  the  support  of 
their  lamilies  depends  entirely  on  their  own 
^ily  and  unremitting  industry  in  their  trade, 
their  placea  cannot  be  filled  up  by  otbera,  and 
imprisonment  cutting  ofi"  the  only  source  of 
their  supply,  must  make  them  poor  indeed. 

*  Several  peraons  present  on  the  trial,  thmk 
this  part  of  the  Attorney- Creneral's  speech  more 
accurately  atated  here,  than  in  the  short-hand 
writer's  notes.  But  the  editor  did  not  chuse  to 
alter  the  manuscript.  However,  the  obvious 
meaning  ia  the  same.  And,  if  it  is  wrong,  the 
Attorney-General  may  easily  exculpate  him- 
aelf,  by  appealing  to  the  notes  of  Mr.  Gurney, 
who  took  thia  trial  in  abort- hand  tor  the  Tret- 
anry.    Grig.  Ed, 
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Special  Jury.  tlitr,  and  enttiofr  Uie  Mib|adlt  l^iflilkta.  Ite 

chnrtre  that  is  brought  igaiail  Um  defiMMlaa^ 
wUh  r^ard  to  thu  publicatioo,  eootaiaa  two 
propmitiont :  the  ooe,  that  the  pubKcatioo  eoo- 
cerus  th«  kiu$( ;  bit  admiQialimtioD  ef  ^^cra- 
meot ;  of  puMie  affairs  of  the  »atioa  ;  tlia 
Kmt  offictri  employed  in  gaterMiieati  aad 
the  jnembera  of  the  Houae  of  Caaaniopa.— to 
likewif^  coutaioa  another  propoaUioBv  Ibat  Um 
defendant  publiabed  this  writiag.-^Tbcaa  ara 
the  two  p«>int8,  which  it  ia  Dccesaary  lar 
those  wlio  support  the  iafomiatioa,  lo  prove  to 
your  satiNfaoiion,  aod  that  it  all  iImI  ia  nceea- 
sary  for  them  lo  do.  In  tbia  parlMwIar  ia* 
Htauce,  tliere  is  perbapa  leaa  aaocaaiiy  to  Iras* 
hie  you  much,  because  the  author  of  Ibia  paper 


Leonard  Morae,  of  Queen  Anne-atrect,  esq. 
HerbtTt  Mackworth,  of  Carendiah-aqoare,  esq. 
John  AnderaoOf  of  Uearietta-alraat,  CaYondiab- 

aquare,  eaq. 
John  Gould,  of  Hart-street,  esq. 
Josiah  Hulford,  Soiilhauipton-row,  eaq. 
Christopher  Lethieulier,  of  the  aame,  esq. 
lioliert  Cary,  of  HaroiMtead,  e»q. 
Gerrard  Howard,  of  the  aame,  esq. 
Benjamin  Booth,  of  l^ncoln's  lnn-(ie!dS|  esq. 
George  Kent,  of  TeddingtoD,  eM|. 
Edward  Lo? ibond,  of  Hampton,  esq. 

TnUsnmn* 

Joha  StillweU,  corn-chandler,  of  Ruasell-streel. 

M      vir  #1.               ■  L         J-       .t              J  has  left  very  little  to  iosioiiatioD  or  asMmalm: 

Mr.  WaUur  opened  by  readmit  the  record.  ^^  ^^  ,^,  ^^  j^  ^j.^^,,  ijbelaai?  wriUtm 

After  him,  Mr.  AtUvmey  6eaeri|/(OeGrey)  don't  in  any  iaaunce  vary  tbe  offeBeaaf  figa* 

proceeded  as  follows :  ralive  ezpresbioo,  which  ia  aa  iotalligibla  as  a 

Blay  K  pleasr  your  lordship,  and  you  Kreirtle.  «"JP'«  «n«— !«»»»<»»  expftaaMoa  wifideaoriba 

men  or  the  jury.     I  bafe  tliought  it  my  duty  •"^  express  Ibe  loteoUoo  of  the  wnter  ar 

ta  brine  before  %-ou  a  publication  of  this  libel,  ^^^V'  ".  ""^^^^  *"**  P*^"**'^  ^^^  ""^^ 

a  puMication  which  I  believe  would  l>e  irermk-  Y^^^J^  *^«y  •*?  »«  /»••  •?'  ^**^  "^  •»• 

ted  in  no  civilized  country  in  the  worW,  to  ntm  '^'^aj  or  hgurative,  depeoda  upon  voiir  coa- 

annotirea  or  unpunished.     Tlie  laws  of  this  "deration,  tnmi  the  circuniaUaees  of  tb«  oasa, 

country  protect  ii8iuhahiiants,-the  character  of  ^^  ^^s  evidence  that  la  laid  before  jm.    If 

•very  sui  ject ;  the  public  peace  requires  it.    In  «!»*"5  ""^  aaienama,  laitia^  letters,  or  tmaioa- 

pn^poriion  as  men's  characters  rise  in  the  world,  ?»"».  ?*>«y  may  throw  uo  diaguisa  od  tba  maaa. 

and  are  fixed  with  public  eoTemmtiit,  the  de-  '"K  5   if  they  do,  they  diaa|>poial  the  intaatiaa 

famatory   writinga   affecting  their  charactera  ofthewnter;  nor  are  courta  of  justice  so  pre- 

and  conduct,  tend  still  more  to  break  the  public  canoualv  Ibrmed,  to  mistake  the  ncaauifr  of 

peace,  which  is  intimately  connected  with  their  ^•'•^  *"  ^«  ^^  ^^  f*»?  "^^^^  ""^  »■»**• 

coodnct.     But  the  great  ordera  of  the  aute,  «^?^«' J.  «»<«.*»  ■*»"*  their  eyea  agaiaat  thai, 

and  the  majeaty  of  the  throne,  can  never  lie  the  ^*  l*»cb  is  pUin  to  every  body  elaa.    All  that  1 

sulMect  of  detraction  of  libels,  without  injuring  have  to  do  at  present,  wdl  lie  to  ahew,  that  the 

the  public  peace  in  the  greatest  degree,  with-  fxpr««i?o«  «»ed  in  this  paper,  do  cornea  tha 

out  breaking  those  bonda  which  tie  men  toge-  *'»"«?  5  hia  adminuiiratii»  ot  governmeol;   the 

-                                                      public    affaits  of   the  natiao;    tbe  rocinbcra 

"  Mr.  Attorney  General  declared  upon  his  •*  ^»>e  "<>"•«  »*'  Commooa ;  aod  tba  public 

honour  aa  a  man,  that  he  had  no  motive  to  «ffi<^"  «>*  atate.— In  order  to  abew  thia,  it  wUI 

arge  him  against  any   particular    poUisber.  ^  necetsary  to  mention  to  you,  aoaie  taw  of 

Come  forward,  and  tell  the  world,  upon  what  '>>^  |mim«R«».  tbe  whole  of  which  yoa  have 

Motive  Mr.  Almon  waa  aingled  out,  and  upon  ^^^  •l«*<*y  5  •»**  *  **>«»•*  •*»•*  '^  «•  laspausiWa 

what  principle  of  justice  he  was  tried  first,—  ^^^  *?>  «"«»  ^«  **<>"*»*  •  roomeot  about  tba 

for  selling  only.  meaning  of  the  writer:  aad  the  apfdicatioB  of 

«•  Mr.  Attorney  General  said,  as  for  who  waa  »•»«  expreaaions  which  be  haa  used.    That  I 

the  author  of  Junius,  that  he  could   by  no  «»y  ^  •"«  *  «•«  "••*  <*« » ^^  P»*  •  ^•'••ffw 

aMans  discover,  that  remained  an  impenetrable  «^««« «"» ^•»«  '^«»^»  **»»"  ••»«  '"^'**>^  hiaiaelf  haa 

aecret.    Mr.  Attorney  General  never  demand-  ^sed,  I  will  endeavour  aa  far  aa  1  can,  to  tha 

ed  the  name  of  tbe  author.    He  doea  not  wiah  !»««•««  that  are  athided  to,  to  mentaan  iha 

to    prosecute  the  author.      He  Ibltews  lord  ^«y  ^^^  <>**  ^^^  P«p-r-    ^n  *ny  ■«"  *>*K 

Mansfield's  plan  of  prosecntiBg  publishers  and  ^^*t  "^^  »*»«  roeumng  ot  tbe  writer  of    ' 

booksellers  only.    His  lordship  has  fiwiuently  P•P*^  "^^^  ^  "y«.  *'  '  •«  "rabing  af 

recommended  this  method,   even    from    the  «^"  ©^  •»"  educatioo,  tbe  permcaiua 

bench.    He  knows  that  publishers  and  book-  ?^  his  yoath,  the  partiality  ot  hia  aad 

sellera  only  exercise  a  trade,  and  have  no  other  ""^  i"    ••^  '^hich   andenteadiog  in 

motives  or  intentions  than  to  procura  the  emo-  P^ace  be  aaya,  "  be  haa  aot  in  oae  mooMBi 


hitteata  arising  ftom  their  trade.      Multiply    ®^  his  life  cuusalted;    that  he  waa  never  ao- 
therefore  proaecutkKis  on  the  trade,  and  you    qoainted  with  the  language  of  tiath,  tiU  ha 


Will  effectually  stop  publication."     Ori^.  EdU.  heard  it  in  tbe  complainu  of  hb  paaple ; 

^      ^^                           ^  be  had  desceaded  to  take  a  share  ia  tlie  iata- 

*  Only  eleven  of  the  Special  Jury  attending,  rest  of  particular  persoos,  aad  in  the  lalal  aia- 

the  Coart  were  obliged  to  have  recourse  to  the  lignity  of  their  passions :  be  calls  apoa  haaiia 

Caaamon  Jury,  and  the  name  of  the  abave  bear  with  firmness  his  owa  paasinas  aad  puja* 

TblesinaD  waa  drawa  out  af  the  box.    Orig.  dices  of  personal  reaeotnseat,  with  which  ha 

Editimt.  haa  directed  hia  pablio  csadadi  aod  teapaa^ 
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cliari^es  Irim  witb  a  oootinail  fiolalioo  of  the 

1  wiN  not  take  op  yoor  time  to  prove  to  yon 
tiie  applicalioo  of  tiMfte  expressioBS  to  tbe  kiim^, 
l»eoiuse  1  «HI  not  do  your  uoderttaodiogs  the 
discredit  to  suppose  you  have  a  moment's  doubt 
upon  that. — VVIieo  lie  speaks  of  the  great  as- 
sembly of  tbe  natioa,  be  says  tbcy  are  people 
who  cousider  their  duty  to  the  croirn,  beiiuf 
repreaentativrs  of  tbe  |>eople,  as  tlieir  first 
obli^atioD,  and  he  arraigns  them  of  ?eoality. 
When  Im  speaks  of  tbe  public  affiiira  of  tbe 
kiogdom,  be  says,  **  that  England  was  sold  to 
France,  and  that  tbe  king  at  tbe  same  time 
was  betrayed ;  that  he  waa  sacrificed  to  the 
passions  and  prejudices  of  others ;  that  tbe  mi- 
nisters ha?e  reduced  bim  to  aueb  a  situation, 
that  he  can  neither  do  wrong  withont  ruin,  nor 
ri}(ht  without  affliction ;  the  Irish  are  plunder- 
ed and  oppressed ;  the  king  bis  united  with 
liis  servants  ai^inst  the  Americans,  whose  af- 
fections are  an  united ;  the  English  are  actu- 
ally contending  for  their  rights,  and  are  par- 
ties against  him  in  the  quarrel."— These  are 
some  of  those  public  affairs  which  be  thus  re- 
viles, traduces,  and  misrepresents  :  and,  as  if 
this  were  not  enough,  he  endeavoars  to  set  in 
opposition,  to  dis- unite,  and  to  irritate  and  set 
against  each  other,  the  different  dominions  be- 
longing to  tbe  crown— difierent  denominations 
and  descriptions  of  men  in  the  same  dominions, 
and  different  parts  of  the  same  professions  in 
tbe  same  nation ;  he  bids  a  part  of  the  army 
feel  and  resent  tliat  they  are  perishing  in  gar- 
risons, or  pining  in  quarters,  nei^ected  and 
forgotten.  If  one  should  ask  one's  self,  what 
could  be  the  motive  of  this  roan,  and  to  what 
purfiose  was  all  this?  could  he' thus  mean  to 
apfdy  these  expressions  to  tbe  public  affairs  of 
the  kingdom — to  the  House  of  Commons — to 
tbe  king's  ministers — to  tbe  sovereign  himself? 
fVhy  sliould  he  do  it?— Whattlie  motive .'— 
Who  ii  he  ?  produce  bim !  perhaps  we  may 
guess !— but  there  is  no  oonatry  in  the  world, 
Qiat  does  not  at  some  times  (and  no  country 
more  likHy  in  tbe  world  than  a  country  of  frae 
liberty  to)  produce  men  who  act  from  varraua 
motives;  ttietr  motives  are  different  to  those 
who  are  to  judge  of  their  actions ;  their  actions 
are  what  are  to  decide  on  tbeir  oondoct.^- 
Whether  the  anonymous  writer  of  tlM  paper, 
and  those,  who  by  pablisbing  support  liim,  act 
from  any  desperate  «itoatiuii  of  their  fortune— 
from  any  melfgnity  of  heart — from  any  per- 
verseness  of  understanding — froaa  a  low  and 
contemptible  ambitiott  of  ^iag  dishonourably 
distinguished — ^wbatcver  tbe  meaning  may  be, 
that  is  not  now  material  for  your  oonsideratioa. 
•—It  is  sufficient  that  there  may  be  such  men 
in  the  world — tbe  question  now  before  you  is, 
whether  there  is  now  such  a  man  ?  tbe  pre- 
sent question  is  whether  tbe  man  now  com- 
plained of,  has  aetnally  pabKtbed  this  paper  F 
but  if  his  views  are  to  be  oomidered,  if  ne  bad 
thus,  as  be  hoped,  dis-nmled  every  part  of  his 
nmesty's  domimoM,  aad  left  tbom  abandoned 
and  deserted :  wbalfolkiWf,(ifit  wuMtfroai 


the  imposaibUity  of  any  man'a  eoiiemving  the 
least  foundation  for  what  was  said)  should  ra- 
ther be  suppressed  than  repeated :— Say  to  what 
all  thi«  tends  !  see  how  undisguisedly,  bow 
exprestJy,  and  in  words  he  has  presumed,  after 
lie  lias  disunited  and  provoked  tlie  people,  to 
provoke  and  irritate  tbe  sovereign;  be  aays, 
*'  tlie  circumstances  to  which  you  are  reduced^ 

I  admit  of  no  compromise  with  the  English  na<» 
tion;  all  qualifying  measures  will  disgrace  yoa 
more  than  O|ieo  violence;  supposing  it  pos- 
sible that  no  fatal  struggle  f  bould  ensue,  you 
determine  at  once  to  be  unhappy  ;  for  an  Eng* 
lish  king  hated  or  despised,  must  be  unhap« 
py." — ^f  his,  said  of  a  man,  such  a  man,  that 
there  is  not  one  among  us,  whose  heart  would 
not  gk>w  to  think,  that  be  had  such  a  son,  or  such 
a  father ! — **  It  is  barely  possible  that  a  fatal 
struggle  shonid  not  ensue !"  it  is  hut  a  supposi- 
tion !  It  is  bat  a  possibility  !  What  is  that  fatal 
struggle  but  sedition,  or  a  civil  war  ?  and  if 
that  does  not  happen,  then  yon,  a  bated  and 
despised  king,  must  be  unhappy  ; — *' but  if  they 
should  no  lodger  confine  their  resentipent  to  a 
submissive  representation  of  wrongs ;  if,  fol- 
lowing tlie  glorious  example  of  their  ancestors, 
tbey  should  no  longer  appeal  to  the  crratuie  of 
the  constitution,  but  to  that  high  being  who 
gave  them  tbe  rights  of  buonanity,  and  whose 
gifts  it  were  sacrilege  to  snrreuder ;" — so* 
then,  the  subfect  has  sustained  wrongs ;  tbeir 

I  rights  have  been  violated  ;  it  was  glorious  tm 
our  ancestors  to  stand  against  the  crown,  whem 
tbcy  bad  received  wrongs,  and  tbeir  rights  wera 
vioiated !  then,  it  is  ghNrious  not  to  appeal  la 
the  sovereign,  tbe  creature  of  tbe  constitution, 
but  to  that  high  being,  who  gave  them  the 
rights  of  humanity— here  be  closes  it ;  **  it  is 
not  merely  treachery,  it  ia  not  perfidy,  it  Is 
not— but,  it  is  sacrilege,  to  surrender  those 
rights  which  have  been  thus  injured  ;"-^-biil, 
as  if  this  would  not  do,  he  reminds  him  of  tbe 
Stuarts,  and  bids>  him  rememlier,  that  as  tbe 
crown  wa«  acquired  by  one  revolution,  it  may 
be  lost  by  another. — And  as  it*  that  was  not 
enough,  iMvieg  said  that  the  rights  of  the  sob* 
ject  wvre  violated,  and  their  wrongs  thus  neg- 
lected, lie  condufles  the  whole,  by  declariiigp 
that  the  English  dare  openly  assert  tbeir  rights, 
and  in  a  just  cause— a  just  cause  is,  where  tbey 
are  anstaining  t»ublic  wrongs,  and  tbeir  rights 
are  vioAated,  tlien  tbe  Eogliab  are  to  meet,  aad 
are  ready  to  eaeet. 

This  is  the  las^age  of  this  paper,  this  is  the 
style  of  this  desperate  man-Abe  defeedaol  is 
charged  with  publishing  it— What  defence  can 
be  anticipated?  What  can  we  suggest  to  our- 
selves to  be  tbe  ground  upon  which  any  de- 
fence can  be  made  to  this  information  ?  If  it  is 
said,  that  tlie  defendant  is  not  the  anAhor ;  is 
then  the  author  only  to  be  punished  ?  Is  a  fluui 
who  writes  criminal,  and  he  who  disseminates 
the  poison,  innocent?  What  signifies  all  the 
writers  in  tbe  world,  if  they  are  confined  te 
tbeir  garrets,  and  can't  find  publiabers  ?  tbejr 
may  write  to  eternity,  and  notwithstanding  aU 
tbeg msiMwyty  they  wilidtottidamaga>    iMi 
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persuaded,  that  the  man  who  introdaoea  to  the 
public  the  paper  (irat  written,  i«  full  aa  criml* 
nal  aa  the  writer.     You  will  then  affect  the 
liberty  of  the  presa  !~-The  liberty  of  the  preaa 
if  aa  sacred  aa  the  constitution  itself,  and  is  an 
esafniial  part  of  it,  so  is  inv  liberty  to  move  aa 
I  please,  to  say  what  I  think,  and  to  act  aa  I 
Chink;  but  I  must  not  employ  my  tnnj^ne,  my 
hand,  nor  sword,  to  the  prejudice  of  another 
nan ;  nor  must  you  use  vour  trade  to  the  pre- 
judice of  another  roan ;  but  lie  is  not  tlie  firal 
pabliaher  perhapa!  the  first  paper  waa  pub- 
liabed  un  the  19ib  of  December^tbis  was  ad- 
vertised a  few  «laya  afterward*,  and  publiithed 
and  sold,  I  l>elieve,oo  the  l>tor  2nd  of  January, 
1770.     It  ia  not  in  the  power  of  any  officer, 
whuse  duty  il  b  to  briug  into  execution  the 
public  laws,  to  impeach,  or  to  arraif^n  offencea 
of  this  MMt  dnriiiif  the  in(er?als  of  tlie  terms : 
or  when  ifci  ipraod  jury,*  ««r  courts  are  aittine. 
I  thoug^ht  it  my  duty,  and  I  think  1  ahould 
have  deserved  to  have  forftited  much  more 
than  my  office,  if  1  had  been  wanting^  io  it. 
With  as  much  dispatch  and  expedition  as  1 
eould,  1  thought  fit  to  take  public  notice  of 
these  publications,  t      I  believe  there  is  one 
person lilneas  has  been  the  occaaion  of  his 

*  Tiie  Westminster  grand  jury,  before 
whom  this  matter  was  properly  cognizable 
(the  defendant  livinff  in  U'estminater)  sat  on 
We«ln(^lay  the  Srd  of  January,  and  continued 
aittinof  iti«.  4ih,  5th,  and  6th  days  of  the  same 
month,  ali  which  were  within  a  few  days  afW 
the  putdication.     Orig.  Ed. 

f  Tire  wlioleof  this  assertion  ia  utterly  falae. 
The  paper  was  published,  or  rather  the  London 
Museum,  containing  the  paper,  was  sold  at 
Mr.  Almon's,  on  the  tat  day  of  January,  1770, 
and  a  bill  of  indictment  might  have  been  pre- 
ftrred  against  him  to  the  graud  jury  of  Weat- 
minsteri  by,  and  before  whom  thia  matter  waa 
properly  cognizable,  on  the  Srd,  4th,  6lh,  or 
6th  days  ofthat  mouth,  for  upon  each  of  thoae 
days  that  ufrand  jury  was  sitting,  which  would 
have  been  **  taking  public  notice  with  aa  much 
4lisp<«tch  and  expedition  as  be  could,"  and 
would  b^ve  been  likewise  the  regtilar  and  Ifgal 
mode  of  proceeding.  But  the  fact  ia,  Mr. 
Attorney -Gfueral  did  not  chuse  to  prefer  a  bill 
of  iu'lirtiiient  to  the  grand  jury.  He  knew 
TCry  well  ihut  every  syllable  of  the  ofiensive 
paper  was  trup,  an.l  he  \« as  afraid  the  grand 
jury  would  enquire  into  the  motives  of  this  par- 
ticular proai'cution,  as  well  as  into  the  contenta 
and  teraeiiy  of  the  paper  itself.  The  grand 
jury  are  sworn  '  to  diligently  enquire  and  true 
presentment  make,'  snd  not  to  find  against  any 
person  for  hatred  or  malice.  And  the  paper 
being  notfiriunsly  true  and  the  prosecution  an- 
pareiitiy  m^lioious,  he  dur«t  not  trust  the 
charge  wiiii  s  grand  jury.  Hut  he  waited  in 
tecrft  till  Uilury  term,  which  did  not  begin 
till  the  ^S.d  d;iy  of  January,  1770,  aud  then 
filed  an  informal  ion,  not  in  consequence  of  a 
■lotion  maile  in  open  court,  but  privately,  that 
K'  '^theCrown-offioe.    Orig.  Ed. 


not  being  hftmfffaf  to  a  trial  now— Others  are 
now  depending.*  This  person  publiahed  tbia 
paper.— I  would  not  agmvate  on  one  side,  or 
extenuate  on  the  other :  i  only  mean  to  expUin. 
The  paper  had  been  publiabed  10  or  1 1  dnya 
before  this  waa  poMianed.  I  do  verily  believe 
there  waa  not  a  nan  in  the  kingdom  (I  un 
anre  not  an  honest  man  in  the  kingdom)  who 
read  it,  that  did  not  take  offence  at  it, — the  ez- 
claoiation  of  mankind  againai  it  waa  general ; 
yet  in  that  aituatiao  it  waa  poUisb^  by  the 
new  publiaher.  I  mention  thceecircumstmiicea 
to  excoae,  or  rather  to  explain  tbe  ooodoct  of 
those  who  have  carried  on  these  praeecotioos. 
The  facts  I  have  mentioned  will  be  proTed-^lt 
remains  then  for  you  not  to  punish,  for  that  ia 
not  the  present  subject,  but  to  enquire  whether 
.he  defendant  lias  committed  tbia  crime  or  not. 

William  Bibkint  sworn. 
Examined  by  Mr.  Sol,  Gen.  (Thorlow.) 

Do  you  know  AInion'a  ahop  in  Piccadilly  P 
— I  do  ;  a  bookseller's  shop. 

Did  yen  at  any  time  buy  any  paper  there  or 
not  ?— I  did. 

*  With  an  affected  air  of  aincenty,  tht  re  ia 
ffreat  art  in  this  paaaage,  which  indeed  cannot 
be  made  appear  so  strongly  upon  paper,  aa  it 
did  by  the  emphasis  in  speaking.    By  the  wmtls 
*  one  person,'  and  *  others  are  now  de|iendin|f,' 
Mr.  Attorney  could  not  posaiUy  mean  any  tiling 
but  the  original  publisher,  and  the  re-puhtiahm. 
Now  tbe  fact  is,  that  here  again  be  moai  know, 
he  was  advancing  a  falsbood  in  which  he  could 
have  no  oth<^r  design  bnt  to  deceive  the  jury ; 
it  being  very  natural  for  the  jury  to  ask  one 
another.  Why  is  this  man  brought  to  trial  be- 
fore  the  original  publisher?  The  Attomey-Ge* 
neral,  with  ffreat  cantion,  takes  care  to  aatiafy 
them  upon  tnat  head.     He  givea  them  to  on- 
derstand,  that  the  orif^inal  publiaher  is  ill,  and 
for  that  reason  hia  tnal  haa  been  poatpooed. 
The  baseneaa  of  thn  part  of  the  buaineaa  woold 
excet'd  the  |»oaaibiUty  of  belief,  were  not  many 
persons  well  acquainted  with  the  notoriety  of  it. 
The  real  truth  ia,  the  original  publisher  waa  not 
ill.    On  tbe  contrary,  he  waa  in  perfect  heahb, 
and  attended  upon  this  very  trial,  m  conaequenoe 
of  a  aubpoBua  on  tbe  aide  of  the  proeecotion,  of 
which  the  Attorney  General  could  not  be  igno- 
rant ;  and  the  subpoena  waa  ao  particular,  that 
by  a  note  on  the  back  of  it,  he  waa  ovdeml  to 
bring  with  him  the  uri^nal  copy  of  the  adver- 
tiaementof  the  London  Museum,  inserted  in  bia 
paper.    What  purpNoaethe  original  copy  of  the 
advertisement  waa  intended  to  anawer,  it  iaim- 
posaible  to  say,  aa  the  printer  was  not  exa- 
mined.   But  the  advertisement   waa  ahewn 
about  to  aeveral  {leraona,  and  it  appeared  by  a 
note  at  the  bottom  of  it,  to  have  been  inaerted 
in  his  paper,  by  the  order  of  Mr.  J.  Miller,  the 
publisher  of  the  London  Noaeum.    Like  aub- 
posnaa  were  also  sent  to  the  piibliahera  of  the 
Gazetteer  and  8t.  Jamea'a  Chrcmicle»  bnt  the 
Attorney  General  did  not  think  proper  to  exn» 
mine  any  of  them.    Orig.  Md» 


•S9]  JbtaLOd. 

Wbat  did  you  buy  F— Th»  London  Muteum. 
(Prodaced  in  court ;) 

Is  that  the  ferj  book  yon  boogbtr— Yet ; 
it  is. 

Wbat  day  did  yon  boy  it  ? — On  the  first  of 
January. 

Serj.  Glynn,  Be  so  good  as  to  let  us  know 
who  you  are  ? — Bihhinh,  I  am  a  messenger 
to  the  press. 

(The  Paper  was  here  read.) 

Sol,  Gen,  1  shall  call  a  witness,  in  order  to 
shetv,  that  Almon  was  one  of  the  original  pub- 
lishers ;  or,  one  of  the  persons  to  whom  the  at* 
tention  of  the  public  was  called  in  that  cha- 
racter. 

Serj.  Glynn  to  Bihbin$,  You  are  a  mes- 
senger to  the  press,  please  to  tell  tia  what  that 
office  is? — It  is  my  business  to  buy  all  politi- 
cal pamphlets. 

Ha?e  you  a  salary  for  that  purpose  ? — ^There 
is  a  salary  annexed  to  that  office. 

Then  \iiihout  any  direction  whatever,  when 
a  pohtical  pamphlet  comes  out  you  are  to  buy 
it  ?— Yes. 

You  looked  upon  this  as  a  political  pamph- 
let ?— Yes :  I  did. 

Did  you  buy  all  the  Museums  that,  were 
published,  or  only  this  ? — 1  bought  them  of  the 
publisher  mentioned  in  the  adfertisement :  I 
nave  a  standing  order  ;  and  never  wait  for  di- 
rection. ' 

Do  you  buv  all  magazines  and  papers  which 
come  out  ? — If  any  thing  particular  is  adver- 
tised to  be  published  in  them,  then  I  buy 
then). 

1  believe  Junius  was  advertised  in  all  the 
magazines :  did  you  buy  all  the  magazines?— 
1  believe  you  are  mistaken.* 

Then  the  fact  is,  you  did  not  buy  all  the  ma- 

*  The  witness  takes  as  great  a  latitude  aa 
the  Attorney  General.  The  letter  of  Junius, 
for  the  selling  of  which  the  witness  informed 
against  the  defendant^  was  printed  in  most  if  not 
all  the  magazines,  published  in  London  on  the 
1st  day  of  January,  1770.  The  fact  of  the 
publication  of  these  periodical  pamphlets  is 
unquestionable.  The  publishers  of  them  are 
not  men  who  act  in  the  dark,  or  who  live  as  if 
they  were  afraid  to  be  known.  Their  names 
and  places  of  abode  are  affixed  to  their  books. 
Sometimes  it  happena  that  other  bookaellera' 
names,  besides  the  real  publishers,  are  placed 
in  the  advertisements,  but  the  flnt  name  is  al- 
ways that  of  the  real  publisher ;  if  the  word 
*  publisher'  may  be  permitted  to  be  understood 
in  the  usua)  and  general  accepted  sense.  In- 
deed, where  there  is  no  publisher's  name  to  a 
book  or  pamphlet,  or  where  the  name  is  ficti- 
tious, it  may  be  right  to  deem  the  first  man  a 
publisher,  who  may  be  found  selling.  Bnt 
common  sense  revolts  at  the  idea  of  prosecuting, 
and  the  first  too  1  a  seller  only ;  when  therw 
printer  and  publiriier  nay  be  easily  come  at] 
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gasintaf— I  bought  all  that  I  knew  were  pnb- 
Gahed  by  htm.* 

I  woiud  be  glad  to  have  it  understood,  whe- 
ther wbat  you  do,  is  done  from  the  idea  yon 
have  of  the  duty  of  your  office,  or  whether 
you  are  so  directed  f — From  the  idea  of  the 
duty  of  my  office. 

Have  you  kept  them  ever  since  T — J  delirer- 
ed  them  to  Mr.  Francis — and  he  delivered 
them  to  me  again. 

How  did  you  know  it  again? — I  marked  it, 
and  know  it  to  be  the  same. 

You  have  a  aalary  for  your  office  f — I  am 
onlv  an  acting  messenger. 

Did  you  buy  the  London  Magazine  ?f — I 
did  not 

Whom  did  vou  buy  it  of? — The  young  man 
in  the  shop ;  I  asked  for  the  London  Museum, 
and  he  delivered  it  to  me. 

I 

Nathaniel  Crowder  sworn. 
Examined  by  Mr.  Morton. 

Did  you  binr  any  London  Museum,  and 
when  at  the  defendant's  shop  in  Piccadilly  ?— < 
I  did  ,  this  is  it — (producing  it,  and  the  news- 
paper produced) 

Is  that  the  advertisement  of  the  London 
Museum  ? — It  is. 

Is  it  that  which  gare  rise  to  your  buying  the 
paper? — Yes,  it  was. 

Lord  Mantfield.  It  is  capable  of  proof,  if  the 
defendant  put  it  in. 

Mr.  Morton,  The  last  witness  said  that  he 
bought  all  papers  of  the  political  kind. 

i^rd  Mantfield,  To  that  he  has  given  a 
proper  answer. 

Mr.  Davenport,  What  are  you  ?—  Crowder. 
I  supply  the  ^(entlemen  of  the  Treasury  with 
all  political  dady  publications. 

Then  you  are  a  sort  of  messenger,  employed 

*  There  was  a  report,  which  this  evidence 
seems  to  confirm,  that  ioformatiuns  were  drawn 
against  the  defendant,  for  selling,  on  the  first 
day  of  January,  1770,  the  Freeholder's  Maga- 
zine, and  the  Town  and  Country  Magazine, 
each  containing  Junius's  letter;  which,  pro- 
bably this  evidence  bought  at  his  shop  the 
aame  morning. — There  is  not  a  doubt,  that  some 
copies  of  almost  every  monthly  magazine  are 
sold  at  the  shop  of  every  bookseller  in  the  king- 
dom ;  but  can  it  be  right,  or  is  it  reconcilable 
to  any  principle  of  justice,  that  a  man  should 
be  prosecuted  for  only  selling  a  nook  in  the 
coune  of  his  trade,  which  has  been  printed 
and  published  with  impunity,  by  another, 
whose  name  ia  mentioned  upon  the  title  page? 
If  the  principle  upon  which  such  a  partial  pro- 
^secntion  is  instituted,  be  good,  then  the  mmis- 
ter,  or,  which  is  the  same  thing,  the  king's 
Attorney. General,  who  always  acts  by  bisdi« 
rections,  can  at  an  v  time  prevent  any  particular 
bookaeller  from  following  hia  trade,  and  by  thai 
means  ruin  him.    Orig,  Ed, 

t  Joniua'a  letter. was  in  the  London  Msga* 
xint,    Orig.  JU, 
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hj  the  Treaturj  to  select  all  the  pajiefft  Ibey 
direct  yon  to  ^et  P — Yes. 

You  don't  kotiw  any  tbinff  of  the  bookselliug 
trade P^No ;  I  do  not. 

Did  they  dii^t  yoa  to  go  to  any  paiticolar 

4i0|>? — No.* 

Who  delivered  that  pamphlet  to  you  at  the 
shop  ?— A  young  man ;  1  cannot  tell  who  he 
was. 

What  did  you  ask  for?— I  a«ked  for  the 
London  Museum,  and  somebody  gare  me  one. 

Seijeant  Glynn.  May  it  plea^  yotir  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me 
in  tne  present  cause  in  behalf  of  Mr.  Almon: 
•nd  gentlemen,  out  of  the  concern  that  I  have 
for  my  client  Mr  Almon,  it  gives  me  a  peculiar 
Mtisfaction,  that  a  cause  of  this  nature,  affect- 
ing him  so  greatly,  comes  to  be  tried  by  gen- 
tlemen of  your  ciiaracter.  Gentlemen,  Mr. 
Almon  is  singled  out  for  a  prosecution,  as  the 
publisher  of  a  paper,  contained  in  a  certain 
pamphlet  that  comes  out  monthly,  and  is  called 
a  Museum — for  the  puhlicatiou  of  a  paper  that 
hath  singly  appeared  in  all  newspapers  that 
have  been  published.  The  original  publisher 
well  known,  and  avowing  himself.  I  should 
have  thought  that  Mr.  Almon,  upon  the  evj- 
deuce  of  a  man,  who  calls  himself  a  mes- 
senger to  the  press  (an  office,  that  should 
have  expired  with  that  odious  system  of  \z\\n) 
—upon  the  evidence  of  that  man,  finding  this 
book  upon  a  stall,  or  delivered  to  him  by  a  boy 
in  the  shop,  that  Mr.  Aluioo  should  now 
•truegle  against  being  convicted  of  au  otfenre, 
which  would  brine  upon  him,  unfloubtedly, 
▼ery  severe  punishment — Gentlemen,  it  is  (in 
my  opinion)  a  question  that  goes  very  far  be- 
jood  the  person  of  Mr.  Almon.  If  the  pro- 
secutor bad  thought  proper  to  bring  before 
you  the  known  and  avowed  publiidier  of  this 
paper,  iu  that  case,  the  question  of  the  guilt 
•r  innocence  of  the  paper,  would  have  bee  u 
material  for  your  consideration.  As  Mr.  Al- 
Mon  is  now  circumstanced,  if  the  pa|ier 
was  meritori^Hia,  the  merit  coukl  not  belong 
to  him.  If  on  the  other  band,  the  paper  is 
Cfimioal,  the  criminality  cannot  be  imputed  to 
him.  This  offence  has  been  described  in  the 
ioformation,  and  represented  afterwards  by  Mr. 
Attorney  General,  in  the  opening.  Mr.  Attor- 
ney General  has  aaid,  that  **  it  was  published 
in  the  malevolefice  of  the  publisher's  heart,  to 
Tilil'y  and  asperse  the  king  upon  the  throne ; 
that  it  was  done  with  an  inletitfon  to  excite 
•edition  and  destruction  in  the  kingdom,  to  di- 

*  This  witness  was  the  informer  against  Mr. 
J.  Miller  (who  is  the  publisher  of  tiM  London 
Museum)  for  printing  and  pubKsking  Junins's 
letter  in  the  iJondon  Evening  Post.  Is  it  not 
extraordinary  that  be  shouhl  t^  to  Mr.  Miller's, 
Bear  8t.  Paul's,  for  the  London  Evening  Post ; 
Mid  then,  of  his  own  accord,  go  to  Mr.  Alnoon's 
in  Piccadilly,  (ainnost  two  miles  difttaeoe !)  fsr 
what  he  Mght  have  \nA  at  Mr.  Miller's? 


vide  OM  part  of  hia  majesty^  ml^Mli  afamt 
the  other ;    and  pursuing  that  mafaiTolent  ia- 
lentlon  that  prompted  the  author  to  emite  dia- 
affection  to  the  king,  has  taken  that  odioas  uid 
detestable  part  of  exasperating  the  king  ncainat 
his  subjecu."— To  whomsoever  that  inamita- 
tion  belongs,  it  is  certainly  the  grcatent  olleooe 
that  a  subject  of  this  kingdom  (be  he  who  he 
will)  can  possibly  commit :    gentleneB,  whe- 
ther that  belongs  to  Mr.  Almon,  or  to  the  writefy 
I  must  submit  to  your  consideration. — Whether 
it  belongs  to  the  other,  is  not  now  the  aalgect 
fur  your  discussion.— Gentlemen,  f  ahoold  be 
I  very  unwilling,  as  I  have  sUtcd  it  to  jfoa,  to 
I  have  it  totally  immaterial ;  as  I  am  UDinatmct* 
I  ed  by  Mr.  Almon,  who  knows  nothing  of  thia 
I  paper,  either  to  defend  it,  or  to  aubmit  to  the 
'  criminality  of  it.     Aa  I  have  no  instructions, 
on  the  subject,  I   will  not  trouble  you  with 
many  observatiunn :    whenever  the  real  pub* 
lisher  comes  to  be  tried,  the  jury  then  concern* 
ed  will  consider  and  decide  on  the  question. 
It  has  lieen  said,  that  thia  is  •'  to  vilify,  and 
asperse  the  king  himself'*— The  highest  of. 
fence  that  the  rancour  of  the  moat  malevolent 
heart  could  ever  conceive ;   but  is  it  such  f    Is 
it  to  vilify  and  asperse  the  king?   Was  it  the 
opinion  of  the  drawera  of  the  information  that 
it  was  so  ?  I  am  of  opinion  that  it  could  not  be 
so ;    I  am  of  opinion,  from  a  sinirle  oinimuo, 
tliat  that  was  not  the  construction  tlie  drawer 
of  the  information  put  upon  it.     I  have  always 
been  led  to  obsene,  that  the  word  *  fabe'  has 
been  inserted  in  these  informations — every  one 
of  them. — How  happened  it  tobe  omitted  here? 
If  this  conveyed  |M>r8onal  reflection  on   the 
king,  would  nut  the  drawer  of  the  infurmatioa 
have  been  prompted,  for  the  honour  of  lite 
king,  to  say  that  it  waafalse  ?— I  do  say  it,  that 
if  there  is  a  single  word  derogatory  to  the 
personal  honour  and  virtues  of  his  mafeety, 
It  is    false   in    the  highest  degree.— 1    aay, 
they  ahoutd  hare  said  it  was  so..— They  can- 
not  BOW,  with   fleoency,  contend    that    the 
king  is  pen»Mially  reflected  on,  because  they 
have    not    undertuken    to  falsify  the  matter 
of  that. — There  is  another  ebaervalion  that  1 
would  submit  to  70U ;    and  1  don't  mean  te 
suUiuit  it  to  you  as  at  all  preventing  your 
,  going  into  tlie*  eoustroction  of  thia  paper. — It 
\  was  only  given  me  to  contemi,  that  the  p«h- 
Ksher  of  this  pafiefis  innocent :  bat  I  moat  talra 
some  hiuts  from  what  has  been  aaid,  and  aome 
dooirines  that  have  been  laid  down.     I  take 
notice  of  it,  because  on  future  occasioiis  it  will 
concern  others,  and  becaose  (in  my  opinien)  it 
concerns  the  pnblic.     1  do  agree,  that  penaosi 
imputations  on  the  king  can  never  be  defeaded ; 
but,  I  do  assert,  that  the  freedom  of  poUiieai 
discussion  is  of  the  utmost  consequence  to  all 
our  liberties,  and  I  do  insist  upon  it,  that  the  ac- 
tions of  this  government  may  be  canvassed, 
freely,  and  consistently  with  the  doty  of  a  gvwd 
(  subject;  ami  then  ought  always  10  he  defended: 
— I'he  king's  hand  must  be  employed  to  the 
act — It  ia  tH»  imputatiou  to  the  king  toceotnrf 
the  acta  of  guverDineot^— la  bo  tear  ia.  the 
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kioit  to  be  ceaiareJ  when  the  conduct  of  go* 
▼erament  is  only  animadnmed  on.  It  wonld 
be  idle  to  ttate,  that  there  it  a  constitutional 
check,  on  the  power  of  the  crown,  lodtfed  in 
those  hands,  where  — ._  «aj  that  ii 
criminal,  and  ^it  them  information.  HaTnig 
entered  lately  my  protest  affaintt  this  doctrine, 
1  shall  not  trouble  yon  with  any  application  of 
It  to  the  present  ooestion.  Let  this  imputation 
be  what  it  will,  Mr.  Almon  is  not  guilty  of  it: 
be  is  not  the  publisher.— Mr.  Alroon  is  a  book- 
seller, lives  i  bdiere  in  Piccadilly,  and  you 
find  the  charge  against  bim  is,  the  bavioff  this 
book  in  his  shop.  I  should  really  think,  for 
the  sake  of  the  honour  of  the  laws,  for  the 
aafety  of  every  man,  that  is  by  no  means  proper 
evidence  to  convict  a  man  open :  I  have  always 
thought,  that  to  the  essence  of  a  crime  belongs 
intention.  I  conid  never  conceive  that  any 
nian  could  be  guilt?  who  waa  not  criminal  in 
bis  heart.  I  have  always  understood  too,  that 
whatever  is  necessary  to  constitute  an  offence, 
is  iitcumhent  on  the  prosecutor  to  prove. — 
Gentlemen,  is  there  the  least  tittle  of  evidence 
before  yon  to  aflect  Mr.  Almon  ?  not  only  with 
a  black  malevolent  intention,  ascribed  to  bim  in 
tlie  information,  but  with  any  ill  intention  at 
all  P — from  any  mischief  done,  or  to  be  donef 
— a  paper  contained  in  a  miscelhuieonf  tract ; 
found  only  at  that  abopv— Gentlemen,  if  Mr. 
Almon  was  to  be  convicted  as  an  offender  in  the 
publicatioa  of  this  paper,  I  think  we  should  be 
— -—  what  never  will  be  allowed  in  thta  coun- 


try I  hope,  and  I  believe  what,  in  no  civilized 
country  ever  was— 4bat  a  man  should  be  in- 
nocent in  hia  intentions,  and  at  the  same  time 
guilty. — It  seems  to  me  to  be  the  greatest  pa- 
radox, the  greatest  adecism  that  ever  was  at* 
tempted  to  ^  proved. — Gentlemen,  therefore  in 
behalf  of  Mr.  Almon,  we  now  insist  upon  it, 
that  though  the  fact  is,  that  this  book  was  found 
in  his  shop,  yet  that  Mr.  Almon  is  in  no  sense 
the  publisher ;  nor  criminal ;  he  never  had  it, 
or  it  he  had,  his  mind  never  weht  with  it. — 
After  having  observed  to  you  upon  what  has 
been  produced  to  you  in  support  of  the  prosecti- 
tion.  It  would  be  almost  nnneoenary  to  open  to 
you  the  particular  circumstances  of  Mr.  Al- 
mon's  case :  but,  gentlemen,  we  bare  not  only 
that  defect  of  evidence  which  we  are  to  rely 
upon — we  have  not  only  to  say  that  Mr.  AF- 
mon  has  not  been'  prored  to  be  the  intentionsl 
publisher  of  the  paper  (and  this  was  absolutely 
necessary  to  be  proved  before  be  could  be  con- 
victed) but  we  hare  it  negatirely  to  prore  that 
this  came  to  Mr.  Almoirs  shop  without  hia 
knowledge,  and  that  he  sent  it  back  as  soon  at 
he  knew  it !  Is  that  circumstance  sufficient  to 
prove  Mr.  Almon's  guilt  P  Trifling  indeed  !— 
we  know  that  advertisera  will  insert  whatever 
they  think  proper !  and  Mr.  Almon's  name  ap- 
pearing to  that  advertiiement,  it  ought  not  to  be 
the  occasion  of  any  inference  drawn  againat 
Mr.  Almon.  Gentlemen,  you  will  be  ton,  that 
among  the  trade,  it  is  their  ooiiatant  cnatom  to' 
insert  the  namea  of  snch  bookselleTS  aa  are 
most  conreniently  aitualid'ftgtktcitovlatiaD 
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of  inch  books — and  this  was  inserted  without 
his  authority, — and  the  books  returned  unsold 
—the  itm  that  were  sold,  were  without  hit 
knowledge  or  intention.  If  these  circumttancea 
appear  before  you,  how  can  you  say  that  Mr* 
Almon  is  guilty  of  publishing  this  paper  P  If 
pdblicatiou  is  an  offence,  Mr.  Almon  cannot  b« 
said  to  have  comiyiitted  it.  Mr.  Almon  was  en* 
tirely  innocent,  entirely  isnorant  of  it— .and, 
if  this  is  to  be  the  law  of  tlie  land,— if  a  law 
so  contrary  to  natural  justice  is  to  prevail,  how 
is  any  situation  of  men— any  age  tube  safeP— 
The  common  excuse  can  never  be  adroittedi 
because  it  is  quite  indifferent,  if  intention  is  im- 
material— a  man  then  ia  criminal  in  the  highest 
degree,  though,  at  the  same  time,  he  never 
knew  what  waa  doing. — I  do  most  heartily 
subscribe  to  a  doctrine  laid  down  by  the  At^^ 
tomey-General,  as  1  build  upon  its  auihority  a 
doctrine,  which,  I  think,  is  highly  whole* 
some  and  beneficial  to  the  subiectsof  this  king«» 
dom.  He  has  said,  that  in  all  cases  whatever, 
the  liberty  of  the  press  is  the  most  sacred  of  all 
others.  He  has  truly  said,  that  that  principle 
rests  on  the  same  principle,  and  the  same  secu* 
rity,  and  to  be  governed  by  the  same  law,  aa 
every  other  article  of  our  liberty.  It  ia  roost 
certainly  so.  Mr.  Attorney- General  hM  said* 
that  the  liberty  of  the  press,  b  the  liberty  of 
writing  what  is  just: — I,  says  be,  have  the  li« 
berty  of  acting  and  doing ;  but,  if  I  abuse  that 
liberty,  1  become  criminal.  Certainly  so !  no 
position  can  he  clearer !— If  there  is  an  abuse 
of  that  liberty,  undoubtedly  it  is  the  highest 
misdemeanor,  in  proportion  to  the  value  of  tha 
liberty  he  abuses ;  but  apply  that  to  any  other 
liberty  to  the  present  case.  I  have  the  liberty 
of  walking;  (when  lean,  I  have  that  liberty 
too)  but  supposing,  that  in  the  course  of  my 
walking,  I  aonse  that  by  doing  any  mischief^ 
then  I  abnse  that  liberty  ;  or  supposing,  thai 
in  any  other  liberty  that  I  have  of  acting,  I  act 
criminally,  then  I  am  punishable  for  it.    Moat 

certainly  so ! Suppose  I  have  the  liberty  of 

using  my  hands,  if  I  use  them  to  the  assault,  or 
to  the  annoyance  of  my  neighbour,  I  am  then 
criminal :  bnt  under  what  circnmstancea  P  If  I 
do  it  desgnedly,  then  I  am  criminal ;  if  not^  I 
cannot  beso ;  look  into  every  liberty  we  enjoy, 
and  TOO  will  find,  that  the  exercise  of  it  de- 
pen<(s  upon  this  principle,  I  will  not  abuse  it.  If 
a  miscnief  arises  to  vsiy  neighbour,  I  am  ia 
some  sense  answerable  in  a  civil  act,  but  I  can 
never  be  made  a  criminal,  unless  1  am  guilty 
of  wilful  abuse.  Mr.  Attorney-  General  has  pot 
in  the  very  case :  a  man  has  the  liberty  of  using 
his  hands ;  if  he  uses  them  to  the  mischief  vi 
bis  neigbboor,  be  b  a  criminal ;  but  if  by  acci^ 
dent  be  hurt  his  neighbour,  be  is  not  cnminal, 
be  hath  not  offended  against  the  peace. 
What  means  the  distinction  P  Why,  in  tha 
latter  case,  be  is  not  criminal,  because  be  had 
no  intention  to  do  tbe  act  ha  did ;  and  to  cov- 
atitute  criminality,  it  ia  necessary  there  should 
be  a  wicked  intention.— To  apply  this  to  the  casa 
of  Mr.  Almon.  Sappaaing  now^  fbr  aignment 
jake,  that  yon  art  canriiiccd  that  thia  paptr  m 
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criroinil^Mr.  Alroim  ha«,  in  the  conrte  of 
trade,  piiUli^iied  it ;  tliai  it  has  been  published 
At  his  8h(*|i ;  DOW,  it  does  not  timear  that  he 
had  the  least  knowled|;e  of  it ;  indeed  we  will 
pHNlace  proof  to  you  of  the  nefpatife,  that 
oe  hail  not  the  least  knowledge  of  it.  Staling 
llie  case  iliiis,  the  same  rules  that  ext4*nd 
to  ■  man's  answerinif  fur  eferj  act  of  wron^, 
whtre  there  is  an  intention,  certainly  the  name 
ju\eH  must  acquit,  where  there  is  no  wicked  in- 
tention. Gentlemen,  I  will  therefore  submit  to 
you,  upon  all  the  circumstances  of  this  ease, 
that  we  are  entitled  to  your  verdict  for  Mr.  Al- 
non  ;  that  his  conduct  cannot  be  condemned, 
viithout  violatin{(  one  of  the  first  principles  of 
natural  justice ;  and  I  du  hope,  that  if  1  should 
he  so  unfortunate  as  to  have  that  ever  admitted 
to  be  vioUted,  1  hope  it  will  be  violated  for 
some  greater  purpose,  than  merely  to  effect 
the  ruin  of  a  bookseller,  who,  in  this  part  of  his 
conduct,  is  not  criminally  ifuWiy ;  and  whom, 
in  this  case,  gentlemen,  I  must  submit  to  you, 
■s  an  honest  and  an  innocent  man. 

Mr.  Davenport,  We  will  call  a  witness  to 
prove,  that  Mr.  Almon  is  the  mistaken  object 
•f  tikis  prosecution  ;  that  the  books  were  sent 
to  his  iMiute  without  bis  kaowledge.  (Call  John 
MUler.) 

John  Miller  sworn. 

8erj.  Glynn.  I  am  not  bound  to  prove  the 
fpntrary  of  what  they  have  not  proved. 

Court.     Use  your  own  judgment. 

Mr.  Davenport,  1  apprehend,  in  a  canie  of 
iHis  sort,  we  need  call  no  witnesses  at  all.  I 
•baU  be  very  short  upon  it.  This  charge  is  a 
inalicioas  and  wilful  publicatwn  of  this  libel, 
that  has  been  read  to  you  from  the  paper  itself, 
and  from  the  record.  You  will  try  whether 
that  evidence  satisfies  you,  that  Mr.  Almon  if 
Ihe  real  or  the  mistaken  object  of  this  prosecu- 
tion f  The  parties  who  prove  the  supposed 
pubhcation,  prove  the. going  into  BIr.  Almon's 
•hop,  in  Piccadilly,  and  buying  there  a  pam- 
phlet that  thejr  asked  for,  under  the  title  of  the 
London  or  British  Museum.  That  is  the  evi- 
dence. There  is  no  letier  produced  to  \m ; 
there  is  no  specification  of  that  sort  of  libel, 
tjiat  is  contained  upon  the  face  of  the  record. 
The  book,  the  pamublet  wu  sold  there  without 
the  other's  knowledge  of  the  contents  of  it.  1 1 
is  ustial,  and  I  believe  many  of  vou  know  it, 
for  booksellers,  in  different  parts  or  the  town,  to 
•end  pamphlets  and  books  published  for  them- 
selves te  other  booksellers ;  and  this  appears  to 
be  by  one  John  Miller,  who  stands  forth,  not 
only  as  the  printer  but  the  actual  publisher  of 
4t  If  that  be  the  case,  and,  if  it  were  possible, 
that  this  might  be  published  for  some  other 
man,  who  avows  the  publication,  it  might  be 
•ent  very  honestly  t»  Mr.  Alroon*s,  or  any 
other  shop  in  this  town,  and  they  would  be 
equally  the  objects  of  this  prosecution ;  if  con- 
sent, if  concurrence  does  not  go  with  the 
«rime,  of  that  you  are  to  bethejud^;  of 
that,  no  evidence  has  been  given ;  nor  is  it  pos- 
•ibl«  to  sUoip  a  crim^  of  ••  oAoriBOiu  a  natiue^ 


as  has  been  described  by  tbe  Attoniey-Gciie* 
ral,  on  a  man,  who  himself  has  had  no  commu- 
nication with  the  publisher.  1  advised  my 
client  to  call  no  witnesses,  and  I  do  submit  tm 
you,  that  he  is  very  clear  of  thb  charge :  if 
they  mean  to  try  it  again,  they  will  get  better 
evidence  of  bis  gnilt. 

Lord  Man^eld.  Gentlemen  of  the  jury. 
There  are  two  grounds  in  this  trial  for  your 
consideration.  The  first  is  matter  of  fact,  whi^- 
tber  he  did  publish  it.  Tbe  second  is,  whether 
tbe  constnaotion  put  upon  the  paper  by  tlie  in- 
formation in  those  words  where  there  ars 
dashes,  and  not  words  at  length,  is  tbe  tms 
amstructiou ;  that  is,  whether  the  applicatioB 
is  to  be  made  to  tbe  king,  to  the  administration 
of  his  government,  to  his  ministers,  to  tbe 
members  of  the  House  of  Commons,  to  Eng- 
land, Scotland,  America,  Ireland,  as  put  upon 
it  by  the  information ;  because,  after  your  ver- 
dict, the  sense  so  put  upon  it,  will  bo  taken  to 
be  the  true  sense :  therefore,  if  yon  are  of  opi- 
nion, that  that  is  materially  the  wrong  sense,  it 
will  be  a  reason  for  not  convicting  him  npon 
that  sense. 

In  tbe  first  place,  as  to  tbe  publication,  thers* 
is  nothing  more  certain,  more  dear,  nor  mors 
eatablishra,  then  thst  tbe  publication—a  sale  at 
a  man's  shop— and  a  sale  therein,  by  his  scr- 
vsnt,  is  evidence,  and  not  contradicted,  and 
explained,  is  evidence  to  convict  tbe  mastsr 
of  publication ;  because,  whatever  any  man 
does  by  another,  he  does  it  himself.  He  is  to 
take  care  of  what  he  publiahes;  snd,  if  what 
he  publishes  is  unlawful,*  it  is  at  his  peril.  If 
an  author  is  at  liberty  t»  writer  be  writes  at  his 
peril,  if  he  writes  or  pnUbhes  that  which  is 
contrary  to  law;  anci,  with  the  intention  or 
view,  with  which  a  man  writes  or  publishes, 
that  is  in  his  own  breast.  It  is  impossible  for 
any  man  to  know  what  the  views  are,  but  from 
the  act  itself:  if  the  act  itself  is  such,  as  infers, 
in  point  of  law,  a  bad  view,  then  the  act  itself 
proves  the  thing.  And  as  to  tbe  terms  *  mali- 
cious, seditious,'  and  a  great  many  other  words 
that  are  drawn  in  these  informations,  they  sre 
all  inferences  of  law,  arising  out  of  the  fact,  in 
case  it  be  illegal.  If  it  is  a  legal  writing,f  and 
a  man  has  pnblisbed  it,  notwithatonding  these 
epithets,  be  is  guilty  in  no  shape  at  all.    And 


mmmm 


*  What  is  unlawful  r— The  only  statotes 
against  libels,  viz.  dd  Edw.  1,  Sd  and  19th 
Ilic.  9,  condemn  or  punish  no  other  than  false 
news.  Tbey  say,-  **  That  whoever  shall  be  so 
hardy  to  tell,  or  pnblisb  any  false  news  orUles, 
whereby  discord  or  slander  mav  grow  between 
the  king  and  his  people,  or  the  great  men  of 
the  reum,  shalf  be  taken  and  kept  in  prison, 
until  he  has  brought  him  into  oonrt,  which  was 
the  first  author  of  the  tale."  Junins's  letter 
does  not  fall  within  these  statutes,  for  tlie  At- 
tomey  General,  in  his  information,  does  not 
call  it  false.    Orig.  Ed, 

f  How  bany  man  to  know  wbatisnlegal 
writing  f    Or^.  iM» 
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BIr.  Sfijetnt  Glynn  t<ild  you  what  was  true  in 
libeU  foruxfrly  :  tUey  tiad  more  epillietauftl'Mt 
kiiiii,  and,  amoo}j;st  lUe  rest,  tliey  put  in  the 
word  *  false ;'  but  lie  ii  luiifUken  as  to  the  time ; 
it  was  leli  out  many  years  a((o ;  and  tlie  mean- 
ingr  oi'  leaving  this  out  is,  that  it  is  totally  im- 
fnaterial  in  point 'of  proot*,  true  or  false:  if  it  is 
true,  there  is,  by  the  constitution,  a  lei^al  me- 
thod of  prosecution,  from  the  highest  to  the 
lowest — e?ery  man  for  his  offences.  It  has 
been  left  out,  and  many  others  of  the  same  na- 
ture, a  ((rest  many  years  t^o,  in  prosecutions 
of  this  kind  i*  but  as  to  the  two  facts  now  be- 
fore you.  As  to  the  publication,  here  are  two 
witnesses  that  swear  to  the  fact:  Bibbins 
swears,  that  being  led  by  an  adfertisemeot, 
that  such  a  pamphlet  was  published  and  sold 
at  the  defendant's,  in  Piccadilly,  that  he  went 
there,  ai>ked  for  it  publicly ;  it  was  publicly  ex- 
posed to  sale,  and  sold  to  him  by  a  lad  in  the 
shop,  that  acted  as  a  aervant  at  the  defendant's. 
There  is  another  witness,  Crowder,  who  like- 
wise swears,  that  lie  asked  publicly  for  one,  and 
tliat  it  was  sold  him  by  the  defendant's  man ; 
tliUH  it  stands  upon  their  e? idenoe.  If  there 
hsd  been  any  srtifice,  or  trick,  of  sendini;  a 

*  How  many  years  a^o  ? — It  was  left  out 
in  the  iuformatiouagainst  Mr.  Wilkes,  because 
all  the  crown  lawyers  know  very  well,  thmt 
every  word  of  thai  North- Briton  was  true. 
But  dues  lord  Mansfield  mesn,  that  it  has  been 
lefVout  cTer  since  he  knew  the  court  of  King's- 
bench?  He  certainly  doea  not,  for  he  knows 
better.  He  cannot  nave  forgot,  fbeing  solicitor- 
general  at  that  time)  that  in  the  information 
against  W.  Owen,  trie<l  the  ath  of  Julv,  1752, 
for  publishing  the  case  of  Alexander  Murray, 
esq. ;  the  words  are,  *  a  wicked,  false,  scanda- 
lous, seditious,  and  malicious  libel.'  Therefore 
it  is  not  a  great  many  years  ago,  since  the  word 
'  false'  was  let\  out.  But  it  seems  to  be  omitted 
now,  in  conformity  with,  and  perhaps  the  bet- 
ter to  enforce  that  new  and  absurd  doctrine, 
that  any  writing,  true  or  false,  against  a  mir 
aister,  is  a  libel.  It  may  be  so,  according  to 
the  imperial  slavish  civil  law ;  but  it  is  contra- 
dicted by  natural  reason,  upon  which  is  founded 
the  mild  and  liberal  law  of  England.  Indeed, 
lord  MunsQeld's  definition  of  the  liberty  of  the 

Kress,  warrants  us  in  this  supposition,  for,  upon 
Ir.  Woodfall's  trial,  he  said,  '«  The  hberty  of 
the  press  consists  in  no  more  than  this,  a  liberty 
to  print  now  without  a  licence,  what  formerly 
could  be  printed  only  with  one." — And.  in  the 
inf'ormaiiou  against  Kichard  Nult,  for  printing 
and  publishing  in  the.  London  Efeniug  Post,  of 
Sept.  10,  1754,  the  paper  is  called  a  false, 
vicked,  scandaktus,  seditious,  and  malicious 
libel.  This  information  was  filed  by  lord 
Blansfield  himself  when  he  waa  attorney-gene- 
nd  And,  in  the  information  againat  Dr.  Sheb- 
beare,  tried  by  lord  Mansfield  in  Trinity  term 
1758,  for  publishing  the  Sixth  Letter  to  the  Peo- 
ple of  England ;  that  letter  is  called  a  false, 
wicked,  scandalous,  &c.  libel.  See  Digest  of 
IheUwoflibeli.    Ori^.Mil. 
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man  privately  into  anotlier  man's  shop,  to  sell 
it,  in  order  to  trap  him,  if  he  has  such  a  thing  ; 
that  is  to  be  proved  by  the  defendant.  In  this 
case,  the  defendant  may  call  a  servant  of  his  to 
give  evidence ;  bnt  they  have  judged  it  wiser 
and  prudenter  not  to  call  him ;  therefore  it 
rests  entirely  upon  this  suggestion. 

Seij.  Glynn.  We  did  not  call  the  servant,  wtt 
called  Mr.  Miller  the  publisher. 

Lord  Manifitld.  It  certainl^r  rests  singly 
upon  the  evidence  of  the  two  witnesses,  with 
regani  to  the  publication  of  this  paper:  if 
you  believe  these  two  witnesses,  you  w  ill  ba 
satiafied  as  to  the  fact:  if  you  believe  that 
what  they  have  sworn  is  false,  and  not  truq, 
you  will  not  be  satisfied. 

As  to  the  sense  out  on  4he  words  by  the  in* 
formation,  you  will  exercise  your  own  judg- 
ment: but  this  certainly,  in  point  of  law,  if 
against  the  defendant ;  and,  if  you  are  alsa  sa- 
tisfied with  the  sense  put  on  the  wortis  by  tha 
information,  you  will  find  the  defendant  snilty. 
They  severally  prove  their  being  bought 
there ;  but  if  you  believe  they  were  not 
bought  there,  or  should  not  agree  with  the  in- 
formation, with  regard  to  the  sense  there  put 
on  the  words,  in  these  parts  of  the  paper ;  in 
either  of  these  circumstances,  you  will  acquit 
the  defendant ;  and  therefore,  in  order  to  guida 
your  judgment  the  better,  you  will  take  tha 
paper  and  the  information  with  you. 

The  trial  was  over  aboat  twelve.  The  jury 
then  went  out,  and  staid  out  near  two  hours 
and  a  half.  When  they  returned  into  courts 
Herbert  IVIackworth,  esq.  (one  of  the  jury)  said 
Ui  lord  Mausfield, 

My  lord,  1  am  instructed  to  ask  a  question ; 

Wnether  selling  in  the  shop  by  a  servant,  of 
a|iamphlei,  without  the  knowledge,  privity,  or 
concurrence  of  the  master  in  the  sale,  or  even 
without  a  knowledge  of  the  contents  of  iha 
libel  or  pamphlet  so  sold,  be  sulficieut  evideoc« 
to  convict  the  master  ? 

To  which  lord  Mansfield  answered, 

1  have  always  understood,  and  take  it  to  ba 
clearly  settled,  thst  evidence  of  a  public  aal^ 
or  public  exposal  to  sale,  in  the  shop,  by  the 
servant,  or  any  body  in  the  house  or  sht»p,  is 
sufficient  evidence  to  convict  the  master  of  tha 
house  or  shop,  though  there  was  no  privity  or 
concurrence  hi  him,  unless  he  proves  the  con* 
trary,  or  that  there  waa  some  trick  or  col* 
lusiou. 

The  jury  then  agreed  among  themselves ; 
but  before  the  Terdfct  was  given,  lord  Maus- 
field desired  the  Attorney  General  and  Mr.  Ser- 
jeant Glynu,  to  attend  and  take  down  his  opi- 
nion; and  here  he  repeated  as  above  to  tha 
jury,  except,  that  instead  of  sayinir  it  wait  suf- 
ficient evidence,  he  aaid  it  was  prima  fucie  evi- 
dence to  charge  him,  unless  he  coultl  shew  ii 
was  by  trick  or  collusion,  and  without  hia 
knowledge  or  privity ;  and  then  added,  *'  If  I 
am  wrong,  they  may  muva  ths  Court,  and  thf 
trial  wiU  be  ialUMlfi*"^ 
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float  lo  the  beffinnJDg  or  the  ■ucMcdtog 

■be  defmduil  Mring  had  *  cooMlUtioo 

coanwl,  wmaMlfiiM  (o  mure  Tor  ■  new 

'bicb  wu  ■c«orriing;l)>  done  oo  tbt  37Ui 


of  June,  U|ian  thccroDi 
ttr  u  not  UHWcnililc,  io 


ind  uf  law,  Ibat  the  u 
cnmiual  cut,  (or  the 
Conduet  ol'  hu  wrTial,  nhcn  bii  ^iiily  it  not 
prOTcd  i  bill  tli«'  Court  did  not  ihink  pr^cr  lo 
gnnt  •  new  thai.* 

Tba  rollowinfT  accmBt  oT  Dm  Praccoliagi 
mon  diia  oecaiHOU  woa  f^rta  i»  tbe  Loodoa 
lliMnirn  (of  wbkh  N.  B.  Miller  wu  Iba 
inntrrj: 

/hi*  97. 

Tfait  moTniiif ,  ahoitl  ten  o'dock,  came  on  lo 
fe  debated  in  tha  «ourl  of  Kinit'a-tMnch,  We)il- 
Binalrr,  brfmr  Inr4  cbicTjinlice  Mamfield,  ibe 
jDd|;ea  Aainn,  Willea,  and  Aahbnrit,  ihe  trjca- 
BMtiia  on  Ihe  rule  lo  ibew  came,  whj  Mr. 
jUmoq  tlwutd  not  ha*e  a  New  Trial  T 


AfW  wliicli,  l\\e  Holicjlor-Gneral,  on  the  jiari 
el'ilir  rruwti.  declared  be  waa  aiaacfd  al  aoy 
beiilaiim,  after  a  rerdictDn  pmninpiiTe  firuof, 
wblcb  arooonlcd  lo  a  conctu«re  enJeoie,  ai 
Ibe  defeoJant  hail  not  called  aoj  wiloeMei  lo 
ditprove  whal  ifae  wilneun  ••a  ibe  aide  of  Ibe 
plaintiff  had  aiUaoced  ;  and  un(ed,  "  ihai  Hr. 
JIlRMn  waa  Uiili  ((uiltj  or  piiblicalHtD  and  iu- 
letilion— of  pubiiotioo',"  be  aaid,  "because  il 
was  aold  iiubliciv  in  bi*  ahoii,  and  of  ioteoiion, 
beeauM  bi*  name  a|i)»nTe<l  in  the  adfertiie- 
BMCit  and  title  pa{[e,  botb  whicb  citcunntaocea 
•fmnt'ly  implied  bii  content."  He  ihen  cn- 
taro)  inlu  a  recital  of  Ihe  acveral  erideneei  tbil 
fed  to  the  lormer  verdict,  and  wai  gaiDK  on  to 
MTe  Ibe  ioiitilitj  nf  a  new  trial,  wbea  the 
Court  re^iueoied  that  the  defendant'a  eounael 
aii|^  be  Aral  beard;  oo  niiieh  Mr.  HerJeanI 
Glyno  at  once  entered  iula  a  gencnl  rwriew  of 
tfae  fact. 

He  aaid,  <■  ibat  Ihe  fad  of  publication  waa 
•al  aufiinenlly  proved  ;  thai  Ihe  rvideoee  exa- 
nined  Lad  ool  aMore  lo  (heiilpniily  of  the  |ier- 
■00  who  aold  the  |iamphlei,  whii  loit-lii  not  be 
Mr.  Almon'a  lerTant :  anil  he  particiilartv  and 
repeatedly  urged,  ibat  »ame  criminal  'imeiiliun' 
*a«  neceaiarj  to  eontict  in  a  cauae  ol  thrt  kind ; 
dedario^,  he  ibnuld  ncTer  be  aahamed  to  ai- 
•en  this,  »3  lip  Ihiiuifbl  it  biifhlj  beciimint[  lb? 
Mau(b  of  ■  ii[<)c>d  VimytT,  and  be  nmcrired  no 
JOTT  roiild  cnuariemiuuily  find  any  JHcodaal 
^illy,  uolea*  llie  mioinil  aod  lediiiuui  '  io- 
*  leDliin'  waa  fairly  aod  ilpmnnalraliTeiy  prov- 
ed ;  whereaa  the  cuunwl,  on  II. e  aide  of  the 
plkii.tilT,  had  nut  allein|>leil  lo  pruTe  any  nf  ibe 
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etiiaiaal  char|[n  nada  is  tka  waria  af  Iba  b- 

fortnaiMi*,  wbwb  Ibey  eagbt  lo  barvrfaar,  ao  • 


aapply  a  pnof  of  hia  own  gaite." 

^  ubawed,  ••  tbal  Ibe  paapblet  i*  ^Mi- 
una,  «a*  baugbi  in  ifae  abop  of  Mr.  AI«m«, 
withoal  cilbcr  bia  peitky,  wient  or  caaeee 
reneei  that  ibey  wero  icBt  ibera  naksBva  W 
bin,  and  that  at  aoea  at  ba  hoew  ibem  I*  km 


lolhaiMUiaber;  ibatatia  wbal  Hr.  BoKciioiw 
GeaenI  bad  obaerved  in  rrapta  lo  Mr.  IImmi'* 
nane  being    ad*eni*d  for  tba  aale  aT  Hut 

pamphlei,  ar  in  ibe  title  paife,  il  waa  aa  mmm 
than  the  known  and  aociistunwd  aaane  oT  baok- 
■cHcra  to  oae  aaMbcr,  wbo  fre^neatly,  witboBt 
ciiOtuliiPK  ibe  partiea,  aa  Ibtakiag  it  imiMBte- 
rial,  preHnd  ibe  name*  of  iboae  whoae  am*- 
tiona  or  efaarsciefa,  inif  bt  aoaat  eocoMagw  Ite 
aale." 

AnFrihutpbinlinffoaiibeeoanenmltantaH 
of  trade,  lir  altewed  llie  oUcrinlpoaMbility,  that 
•  hookci-lkT  could  carry  oo  bia  Inde  bmIm'  aacfc 
circuinilauCM.  He  staled  lb«  prcolbc  hafJ- 
thip  ofllie  caw;  aod  aaid,  ibal  a  lieeBter  waa 
miicii  belter  for  booktellera,  if  ibejr  arc  rcn* 
dered  ihiia  liaUe. 

He  obaerred,  '*  Ibat  mastrra,  in  BMna  cana, 
were  not  biiuod  fur  ibe  errork  uf  Uteir  acrvaata, 
particularly  in  mailer*  oTcriiuinalii*  ;  waa  At 
oibemiie,  il  would  be  in  Ibe  powv  W  > 


"  Bui,  suppoae,  c 


ohiam 


lorda,  (aayi  ibeStneant} 
Ihe  indictmeol  waa  lai-l  fur  Uiyb  treaaan,  lihanli 


•  The  real  prinlen  and  iiiiblislifru  lirin){  Iried 
ti  Ouildhill,  each  by  a  jury  of  iodi  itendeut 
Ailisrut  ut  L-'iidnn,  were  all  arquiltMl. 
'  llie  law  prorenlin|{B  altendinij  iliii  Irial,  CiM 
UudefeiHlaiitlSBf.Oi.lldl    Vrlg.  JU. 


iha  bars  eridence  ol*  ibia  paupblet'a  bcmf 
bought  in  bia  ahnp,  Hiihuul  ila  ever  bciny 
proved  be  wtt  his  nrrvinl,  ar  with  bia  pvitiif 
andconaenl;  mutl  thai  iuvulve  ibe  aaaaler,  act 
aatefbrfeil  bit  liieF— luidy  n.i!  Thia  wboM 
be  acliog  both  a){>>nat  reawm  ami  jiMice.— 
Where  then  in  tbv  hnr  to  be  drawn  f 

"  Bui,  my  kirda,  (rominurd  the  Hrgenal),  I 
believe  il  will  be  found  that  Mr.  AIhhni  b  unly 
convicted  by  elrreojurynten,  Mr.  Maukwortb, 
one  of  ihe  KealletHf D,  ha*in|f  miaiakeii  tour 
lordahip  (addreauoir  hiniiwir  !■■  bird  UanaBeld) 
oo  aquealinn  he  propnned  to  yoiiireapectinKlba 
maiirr'a  brintf  invntved  fur  ibe  act  of  iheaer- 
ranl.  Mr.  Hackworib,  Ihougli  a  gt-aileman 
enrrrrtely  wril  acquainlrd  oiih  ibe  general 
priorinln  uf  law,  did  out  preriarly  kouw  fmei 
your  lordahip  but  thai  there  waa  a  puaiiitp  rwle^ 
liarticulai'ly  applied  to bonkaeilen,uhich  hound 
them,  in  all  mpecta,  ubeenawi^raMetar  wlwt 
WIS  sold  in  their  tbopn ;  and.  in  cuDor^ueoea 
of  uu derate nding  your  hinlabip  •»,  I  am  m-  . 
alrucled  to  aay,  and  I  bale  au  affidatilof  Mr.  ' 
Hark  worth 'a  to  thitpur)nae,  tbal  he  tbmgbt 
biiiiseir bound  in  aouacience  to  bcinx  Mr.  Alinen 
in  guilty ;  but  if,  my  lord,  he  bad  been  iolorm- 
ed,  thai  he  hiiuMHf  wisihe  conktiluiionaljudga 
nf  ihal  mailer,  he  declare*  he  wonld  haie  ac- 
hI  biiu.  On  iheae  i> 
warrtnleil,  both  i> 
ine  for  a  new  trial." 

TtM  Cowl  olifavied  tottM  aMbig  iN  sA*- 
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«laTil ;  jtidi^  AttOD  dedaring,  that  k  would  bt 
a  precedeut  of  a  moat  danmrona  kind,  aa  no 
trial  would  ever  have  an  end,  if  tbe  Cuurt  lit* 
teoed  to  affidavits  made  bj  jurjrinen  aAer  the 
verdict  i^iveo  on  the  trial. 

Mr.  Lee  neit  began,  fie  did  not  doubt  bat 
Mr.  Maekworth  had  auppoted,  that  in  conee- 
quence  of  lord  Maoafteld'a  declaring^  the  evi- 
dence, was  prkhnfocU  evidence,  he  was  oblig- 
ed by  law  to  lind  Mr.  Almon  guilty,  aa  there 
uere  actually  cases  in  tbe  books  of  former 
limes,  where  very  strange  precedents  might  be 
found,  and  immediately  cited  one  from  Fits- 
Giblions,  %»btTe  in  a  trial  before  lord  chief  ius- 
lice  Wriifht,  Elizabeth  Nut,  an  old  bed-ridden 
wumau,  whiise  house  was  a  mile  from  her 
stiop,  wsK  convicted  of  poblisbbff  a  libel,  be> 
cause  her  servant  had  accidentally  sold  a  li- 
liollous  |iamphlet ;  and  this  upon  mere  evidence 
of  its  bein)(  Imogbt  at  her  shop,  [The  same  is 
the  cam*  in  Bamardiston's  Reports]  and  added 
the  case  of  the  Seven  Bishops  in  the  reign  of 
Jame^  9.  He  then  went  further  into  the  na- 
ture of  the  evidence,  and  asked  the  Court, 
wht-ilier  in  a  trial  for  publishing  a  paper  tend- 
ini;  to  levy  war  upon  the  king,  and  %» hicb  came 
uiidtiT  the  charge  of  high  treaaon,  soch  evi- 
dence would  tie  thonght  sufficient  to  convict, 
and  take  away  the  defendant's  life?  Having 
pleaded  for  a  considerable  time  with  great  abi- 
lity, he  concluded  his  speech ;  when  Mr.  Da^ 
venport  got  up,  and  began  with  reciting  the 
question  proposed  by  Mr.  Maekworth,  and  the 
answer  given  by  lord  MansBeld.  He  then 
fpioted  two  cases,  one  from  Coke,  and  the  other 
mm  Moore,  where  it  is  laid  down  as  a  maxim, 
that  to  render  a  man  guilty  of  publishing  a  h* 
bel,  it  must  be  proved,  t[nat  be  poblisned  it 
malo  animo,  with  oad  and  criminal  *  intention :' 
Mr.  Davenport  went  opon  the  same  arguments 
which  the  Serjeant  and  Mr.  Lee  had  gone 
upon. 

The  Solicitor  CSeneral  opened  with  declaring, 
that  the  question  Mr.  Maekworth  had  put,  and 
lord  Mansfield's  anawer,  had  not  been  aecu- 
rately  stated  by  the  counsel  for  the  defendant : 
he  then  read  them,  according  to  hia  notes, 
which  he  said  he  had  taken  on  the  trial,  and 
compared  aince  with  those  of  several  others, 
and  particulaHy  a  ahort-hand  writer  present 
the  whole  trial :  he  spoke  for  a  considerable 
time  on  the  natnra  of  evidence  In  general; 
talked  much  on  the  distinction  of  poaitive,  oca- 
larly  demonstrative,  presumptive,  and  violently 
presumptive,  evidence ;  expwined  the  natnre  of 
prvna  facie  evidence ;  asserted  that  the  evi- 
dence  given  was  prima  /aeiet  and  aufficient  to 
convict  on,  therefore,  he  could  see  no  reason, 
why  a  new  trial  should  be  granted.*-Mr.  Mor- 
ton spoke  next,  and  made  use  of  argnmenta 
similar  to  those  used  by  the  Solicitor  General: 
lie  said  a  thing  might  be  criminal  to  day,  and 
innocent  to-morrow ;  criminal  in  one  peivon, 
and  innocent  in  another ;  criminal  in  this  place, 
innocent  in  that ;  and  this  beautifiil  string  of 
rhetoric  he  explained,  by  a  very  etagant  aiaile, 
eampariog  KbettoiM  paapMm  to  aftatt  and 


crackers,  and  a  legal  publieation  to  a  cartridge 
made  for  the  artillery.  Having  finished  hit 
harangue,  Serjeant  Glynn  presumed  be  had  a 
ri^t  to  reply  ;  lie  declared  he  would  not  de- 
tam  the  Court  long,  but  would  confine  his  ob- 
servations in  at  short  a  compass  as  possible : 
be  observed,  that  his  teamed  friends,  Mr.  Lee, 
and  Mr.  Davenport,  had  the  misfortune  to 
have  bad  their  argumeota  unfairly  stated  by 
tbe  Solicitor  Gfoeral  and  BIr.  Morton,  and  ex- 
plained the  different  manners  in  which  thejT 
bad  expressed  themselves :  he  then  again  urged 
tlie  evidence  as  insufficient,  and  declared  that 
Mr.  Maekworth,  in  bis  opink>n,  founded  hia 
question  on  the  reaaons  which  Mr.  Lee  had 
assigned;  that  Mr.  Maekworth  was  a  gentle- 
man of  great  natural  talents,  improved  by  a 
very  liberal  education,  but  though  he  might 
know  aomething  of  the  common  law,  it  muil 
be  imp«issible  for  him  to  be  peH'ectly  acquainted 
with  the  practice  of  that  court,  as  he  was  not 
bre<l  to  tbe  b^r ;  that  therefore  he  asked  the 
question  as  a  matter  of  law,  snd  by  founding 
his  verdict  on  the  reply,  he  had  ina<lvertentlj 
given  up  hia  right  as  a  juryman,  who,  he  re- 
peated, were  the  real  ju«lges  in  these  cases ;  aa 
the  Court  very  well  knt*  w,  upon  a  juryman's  ap« 
plying  to  the  Court  lo  inform  him  whatverdid 
lie  ought  to  bring  in,  the  Court  m  ould  not  aoswet 
him,  as  it  would  he  acting  in  an  extrajudicial 
manner,  and  take  the  power  out  of  the  jury- 
man's bands;  although  they  would  ceitainly 
give  an  answer  to  any  question  of  law.  Ha 
again  desired  to  read  the  affidavit,  which  lord 
Mansfield  then  consented  to  his  giring  the  sub- 
stance of;  Mr.  Maekworth  being  in  court, 
bctfgod  to  read  it  himself,  but  the  Court  for- 
bidding it,  as  irregular,  he  put  a  paper  into  tba 
Serjeant's  hands,  who  read  it  to  tlie  Court : 
this  was  not  the  affidavit,  but  a  paper  contain-* 
ing  Mr.  MackwortW's  sense  of  his  lordship's 
answer,  and  which  the  Court  were  of  opinioa 
entirely  confirmed  the  verdict.  Mr.  Mack* 
worth  next,  with  lord  Mansfield's  leave,  ad- 
dressed hiiDself  to  the  Court,  and  gave  his  opi« 
nion  with  rmrd  to  hit  question,  and  the  reply, 
which  be  didin  so  judicious  and  sensible  a  man- 
ner, aa  reflected  great  honour  and  compliment 
on  his  character. 

The  arguments  on  both  sides  being  now  eon- 
clnded  (which  took  up  about  three  hours  and  a 
half)  lord  Mansfield  gave  his  opinion  to  the 
following  purport : 

**  I  am  moat  exceeding  happy  for  Mr.  Mack- 
worth's  preaent  declaration  ;  1  understood  hia 
question,  aa  well  aa  he  did  my  reply.     In  ra- 

fard  to  what  I  had  then  charged  the  jury  with, 
was  80  particular  that  I  took  notes  uf  it,  not 
long  after  their  going  out ;  and  thoiigh  I  can- 
not be  so  particular  in  res|»ert  to  the  very 
words  I  made  use  of,  yet  f  am  rlear  as  to  the 
stibstance.  1  told  them  that  books  sold  in  any 
ahop,  or  warehouse,  though  not  imosediately 
by  the  master,  but  by  his  servsnt,  or  one  en- 
trusted with  the  sale  of  such  buoko^  Is^mni 
ftde  evidaiwe,  and  conclusive  to  all  intent  and 
porpoaei  tf  aoC  cootradiotad ;  the  queatioB  aalp* 
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cil  nie  by  Mr.  Mackvortli,  %%  I  uiiilersl«<Hi  liim 
Oi«*n,  and  1  Auil  I  was  ool  uiifeUkeo,  wa», 
whether  tlie  evUlence  (which  he  believed)  of 
the  |>ani|»blet*a  U- iti*^  bought  io  the  tbop  of  Mr. 
Afiiioo,  rriiiUDateU  biiu,  lliuu|fh  not  suld  hv 
biin.  I  aribwereil  hitn,  **  most  certainly;" 
and  I  re|H'ut  il,  that  juri<**i  are  onl^  jud^^ea  of 
evidence,  the  int'erf-iicea  from  |K>inta  of  law,  not 
pro|ierl}-  comii)|i(  before  them.  Tbia  ia  what  1 
never  knew  to  lie  disputed ;  aud  theae  are  my 
reaaoos  fur  ni»t  thinking;  a  M-cund  trial  neces« 
•ary.  ilowevi  r.  I  am  htili  open  to  chan<{c  my 
opinion  upon  bfitrr  iiii'omiation,  thou(;h  i  am 
at  preneut  a*i  clear  iu  it,  a%  I  am  in  an  eldeat 
•ou'k  title  fur  enjoy iu(^  his  father's  estate." 

The  other  tliice  jitd^ff**  coucuriitig  in  the 
•ame  opiuinn,  lord  iMausiicld  forbad  Serjeant 
Glyuii  to  move  for  an  arrest  of  iud^ment,  say- 
ing, Yuu  need  not  do  it,  IMl  hear  no  more ; 
and  bis  lordbhip  accordingly  ordered  tlie  rule 
to  be  discharged. 


On  the  !2Sth  of  November  the  defendant  was 
1»roui{ht  up  for  jiidg'iieut.  Of  the  proceedio)(s 
upon  iiiat  occasion  the  following  account  was 
publibhed  at  I  ho  time  : 

(From  Lloyd's  Chronicle,  Nor.  30,  1770  ) 

Substance  of  what  passed  in  Westminster -hall 
yesterday  (Nov.  38)  when  Mr.  Almon  re 
ceived  sentence  for  selling  Number  I.  of 
file  lyinJon  Museum,  containing  Junius's 
Letter  to  the  K . 

About  two  oVIock  Mr.  Almon  was  brought 
into  the  court  of  King's-  bench.  Lord  Mansiwld 
told  the  Court  Uiere  were  aix  affidavits  which 
were  strong  in  alienating  [qu.  alleviating]  the 
criminality,  and  extenuating  the  degree  of  guilt 
in  the  defendant ;  and  it  was  necessary  they 
should  be  read  in  open  court.  The  two  first 
by  Mr.  Miller,  printer,  depoiiing  that  he  is  the 
printer,  publisher,and  principal  proprietor  of  the 
London  Museum  ;  that  he  mserted  therein  the 
letter  of  Junius,  without  the  privity, consent  or 
knowledge  of  Mr.  Almon,  or  any  kind  of  com- 
iiication  with  him  ;  that  he  put  Mr.  Almon's 
name  ui>on  the  blue  cover  of  the  work,  in  like 
manner,  without  bia  privity,  consent  or  know- 
ledge ;  that  Mr.  Almon,  as  soon  as  he  disco- 
Tered  his  name  at  the  foot  of  the  wrapper,  im- 
inediately  sent  Mr.  Miller  a  note,  expreaiing 
his  dislike,  and  desiring  that  it  might  not  appear 
there  in  future ;  tbia  note  waa  accidentally  de- 
stroyed, as  Mr.  Miller  did  not  conceive  it  wouhl 
ever  be  of  consequence  enotigh  to  be  preserved. 
The  third  affidavit  was  made  by  the  defendant 
himself,  who  declared  that  he  waa  not  at  home 
when  the  London  MuseunM  came  into  his 
shop ;  that  as  soon  as  he  came  in,  which  was 
jo  the  afternoon  of  Jan.  1,  he  observed  his 
same  at  the  bottom  of  the  cover,  and  imme- 
diately sent  a  note  to  Mr.  Miller,  expressing  his 
disapprobation  of  it ;  and  the  first  time  in  the 
same  day  that  he  had  leisure,  he  perused  the 
nionthly  publications,  and  directly  gave  orders 
>ci  the  sale  of  such  as  coDtamcd  Juniiu's 
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letter;  among  others  was  the  London  3Iuseum  ; 
the  uumbvr  a«nt  him  by  Mr.  Miller  was  300, 
and  about  67  or  68  were  sold  before  be  ordered 
tbe  sale  to  be  st«tpt ;  the  next  UMiniing  he  or- 
dered what  remained  to  be  carried  up  t«»  his 
garret,  and  the  eariiest  opportunity  returned 
them  to  Mr.  Miller.  The  fourth  affidavit  was 
thede|iositionof  Mr.  Dilly,  bookseller,  provingp 
that  it  was  tht  customary  practice  of  the  trade 
to  affix,  in  tlie  title  page  of  any  book  or 
pamphlit,  the  names  of  such  booksellers,  who, 
from  the  couveoienr.y  of  their  situation  or  the 
reputation  of  their  trade,  might  tend  moat  to 
encrease  the  sale.  The  filth  affidavit  wa» 
made  by  Robert  Morris,  esq.  of  Lincoln's- 
Ion,  barrister,  wlio  deposed,  that  be  had  called 
at  Mr.  A I  moil's  a  day  or  two  after  the  pub- 
lication of  the  Loudoti  Mubeuui,  ao«l  aakcd 
him  for  it;  but  Mr.  Almon  answered  him  he 
had  it  not ;  this  deponent  further  declared^ 
that  while  be  was  in  the  shop  a  stranj^er  also 
came  in  to  buy  one,  but  was  refused  it  in  tho 
same  manner;  that  he  had  himself  sinco 
bought  it  elsewhere,  had  perused  it,  and  con- 
ceived it  was  no  Itbel.     Tbe  sixth  affidavit 

was  made  by Adams,  shopman  to  BIr. 

Almon,  who  iully  corroborated  and  strengthened 
what  his  master  had  previously  deposed. 

The  Attorney  General  opened  with  declarinif, 
that  had  not  the  defendant  produced  the  aix 
affidavits,  he  should  have  been  extremely  ur- 
gent with  the  Court  for  as  severe  a  punishment 
as  could  be  infiicted,  as  he  conudered  tbe  of- 
fence Air.  Almon  was  convicted  of,  as  one  of 
tbe  most  heinous  that  could  possibly  bo  ima- 
gined ;  that,  as  far  as  his  ideas  carried  him, 
a  publisher  was  not  at  all  less  criminal  becaoso 
he  was  not  the  original  publisher ;  in  his  mind 
he  was  infinitely  more  ao ;  the  author,  as  the 
founder  of  tbe  mischief,  had  the  greatest  guilt ; 
the  person  who  first  printed  it,  without  having^ 
heard  any  opinion  but  his  own,  was  not  near  so 
criminal  as  he  who,  after  tho  general  idea  of 
the  public  was  known  concerning  it,  gave  it  to 
the  w  orld  a  second,  a  third,  or  a  tenth  time ;  all 
that  remained  now  for  him  waa  to  point  ont 
such  objections  as  arose  in  his  breast,  tending 
io  lessen  the  eflfect  of  the  affidavits  in  alienat- 
ing the  criminality  of  the  defendant :  he  ob- 
served first,  that  what  Mr.  Miller  had  deposed 
m^ht  have  been  given  as  evidence  on  the  trial, 
that  deponent  having  been^then  called,  if  not 
sworn,  but  was  prevented  from  examination 
by  the  counsel  for  Mr.  Almon  ;  that  in  that 
case,  he  and  his  brethren  would  have  been 
affi)rded  an  opportunity  of  croes-examining 
the  witnesses,  and  have  put  such  questions  to 
them  as  might  have  lessened  the  weight  of 
what  tbey  advanced.  Lord  Mansfield  here  de- 
sired to  set  the  Attorney  General  right,  inform- 
ing him  that  the  affidavits  were  not  now  re- 
ceived as  impeaching  or  invalidating  the  re- 
cordH  verdict ;  if  they  had  been  offered  in 
that  light,  the  Court  could  not  have  heard 
them ;  that  the  counsel  for  tbe  defendant  bad 
wisely  stop|»ed  the  evidence  on  their  side  from 
beiqg  eiamlnid|  thereby  prersBliog  any  tbiag 
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eomiiHr  out  that  might  Injure  tbeir  client :  Ihat 
the  affidavits  were  now  merely  to  lessen  aod 
fix  the  degree  of  punishment  the  defendant 
merited  ;  and,  therefore,  the  Attorney  General 
f¥ent  upon  wrong  grounds  in  considering  them 
as  evidence  for  Mr.  Alnuon.  The  Attorney 
General  next  urged,  the  want  of  preciseness  in 
the  affidavits,  particularly  in  that  of  the  defen- 
dant, which,  he  said,  did  not  point  out  the  dif- 
ference of  time  between  hitj  sending  the  letter 
to  Mr.  Miller,  and  stopping  the  sale  of  the 
pamphlet,  and  was  curiously  defining  the  in- 
accuracy, when  judge  Aston  interrupted  him 
with  observing,  that  that  was  rather  a  nice 
argument ;  that  the  Court  understood,  aod  he 
dared  say  Mr.  Almon  meant  it,  in  the  afternoon 
of  the  day  of  the  publication ;  that  if  it  was  any 
way  equivocal,  the  matter  was  direct  perjury. 
The  Attorney  General  declared,  he  did  not  mean 
by  nice,  or  subtle  argun>ents,  to  hurt  any  man, 
but  went  upon  the  honest  grounds  the  affidavit 
afforded  ;  that  as  it  was  wholly  in  the  defen- 
dant's power  to  produce  all  he  could  in  favour 
of  himself,  he  only  wondered  he  bad  not  been 
more  full  and  conclusive,  reciting  the  tenor  of 
the  affidavit  in  words  rather  more  expressive 
and  concise  than  Almon's:  he  said,  he  was^ 
more  particularly  urgent  upon  this  occasion, 
that  too  great  a  precedent  might  not  be  opened 
for  delinquents  to  evade  punishment,  by  lessen- 
ing and  impeaching  the  verdict  when  brought 
to  receive  judgment,  and  that  it  might  not  be 
laid  do\in  as  a  rule  of  the  Court,  to  afford  a 
shelter  for  criminals  to  escape  under,  upon  a  plea 
of  ignorance,  or  of  a  libel  being  solo  inadver« 
tently  without  the  knowledge  of  the  vender ; 
[Lord  Mansfield  informed  nim,  he  nec^  not 
be  under  apprehensions  thatanv  such  would  he 
Jaid  down  by  that  court ;  and  then  asked  the 
counsel  for  the  crown,  if  they  had  any  affi- 
davits to  produce  on  their  side ;  and  beinff  an- 
swered in  the  negative,  he  informed  the  Court 
that  he  was  obliged  to  leave  tbem,  but  desired 
the  matter  might  go  on.]  The  Attorney  Ge- 
neral next  distinguished  between  a  man's  selling 
a  pamphlet  as  lon|gf  as  he  could  sell,*and  stopping 
while  he  yet  had  it  in  his  power  to  sell,  calling 
Mr.  Almon*s  the  middle  degree  of  guilt,  but 
yet  aggravating,  as  much  as  poraible,  every 
circumstance  tnat  could  tell  against  the  de- 
fendant, or  increase  the  punishment.  The 
bulicitor  General  seconded  what  the  Attorney 
General  had  just  advanced,  observing,  that 
Mr.  Almon's  affidavit  was  very  vague  and  in- 
conclusive ;  that  the  Court  should  have  been 
informed  where  Mr.  Almon  was  when  from 
home,  why  he  went  from  home,  whether  into 
the  country,  or  to  what  place,  the  business  that 
detained  him,  and  the  precise  time  he  staid ; 
that  Mr.  Almon  had  wrote  to  Miller  about  his 
name,  why  he  did  not  also  then  return  the 
hooks  ?  The  same  cover  in  which  his  name 
was  printed,  expressed  the  contents  of  the 
pamphlet,  at  the  bead  of  which  stood  Junius'a 
Letter  to  the  K— :  Could  he  not  see  tbat  ?  But 
he  sold  67,  and  then  stopped,  when  as  his  affi- 
davit aaidy  he  looked  over  Ibt  noiithly  pablicA- 


tionSr  It  was  not  therefore  unknpwiaglVf  or* 
against  Mr.  Almon's  will,  to  sell  what  he  knew 
to  be  a  criminal  paper ;  but  it  was  the  fear  of 
punishment  alone  that  induced  him  to  stop  the 
sale ;  Mr.  Almon  had, on  biatrial,  been  legally 
convicted  of  selling  a  libel  of  the  most  infamous 
kind  ;  the  affidavits  produced  were  with  him  of 
no  weight,  they  were  extraneous  to  the  verdict, 
nor  should  they  at  all  affept  the  punishment. 
Mr.  Morton  got  up,  as  third  counsel  for  the 
crown,  spoke  a  few  wonis,  which  scarce  any 
bo<ly  heard,  and  then  sat  down  again  ;  when 
Serjeant  Glvnu  arose,  and  began  with  observing, 
that  what  his  learned  brethren  had  said,  as  to 
the  affidavits  now  produced  not  impeaching 
or  lessening  the  verdict,  they  were  certainly 
right ;  the  verdict  of  a  jury  was  solenm,  and 
ought  to  be  considered  as  a  sacred  finding  ;  in 
consequence  of  the  verdict,  he  was  under  th^ 
necessity  of  considering  Mr.  Almon  as  in  some 
measure  guilty,  but  it  was  but  right  the  guilt 
should  be  regarded  only  in  its  just  and  proper 
degree ;  Mr.  Almon's,  in  his  opinion,  was  al- 
moat  merely  nominal,  and  was  indeed,  with  all 
due  deference  to  the  verdict,  next  to  nothing  ; 
the  affidavits  were  strong,  and  ought  to  lessen 
the^idea  of  criminality  tae  verdict  necessarily 
involved  the  defendant  in ;  the  Attorney  Ge- 
neral might  indeed  have  drawn  them  up  with 
more  accuracy ;  Mr.  Almon,  as  an  honest  man, 
(a  character  in  which  he  had  never  been  im- 
peached) had  only  ffiven  the  necessary  strong 
lights,  which  be  had  not  done  altogether  with- 
out the  assistance  of  the  Attorney  General ;  for 
it  was  in  consequence  of  the  objections  made 
by  that  gentleman,  when  Mr.  Alpaon  was 
brought  up  for  judgment  Ust  term,  that  the  * 
affidavits  bore  their  present  face ;  the  bench,  at 
well  as  the  bar,  had  pointed  it  out  as  necessary, 
that  it  should  be  ascertained  wheiT  Mr.  Almon 
stopped  the  sale,  how  many  be  sold,  and  when 
they  were  returned ;  these  questions  were  now 
answered;  that  as  to  the  *  Where  was  he? 
What  did  he  ?  and.  When  returned  he  ?'  so 
loudly  and  strenuously  called  for  by  the  learned 
Solicitor  General,  they  were  not  necessary  to 
the  point,  nor  were  ttiey  before  demandecl ; 
Mr.  AlmoD,  of  all  the  publishers  of  this  paper, 
many  avowedly  so,  stood  alone  likely  to  receive 
punishment,  and  certainly  with  the  slightest 
degree  of  criminality  ;  his  crime  was  merely 
nominal ;  and  his  punishment,  if  any,  should 
be  merely  nominal;  the  affidavits  might  be 
called  extraneous  from  the  verdict,  but  they 
were,  of  the  kind,  of  weight  and  consequence 
sufficient  to  alleviate,  and  almost  wholly  excul- 
pate the  defendant.  As  to  talking  of  being 
induced  to  do  right  through  fear  of  punish- 
ment, it  was  an  argument  that  might,  with 
equal  propriety,  be  alledged  against  eierj 
man,  for  every  good  and  just  action ;  a 
severe  punishment  was  never,  under  such  cir- 
cumstances, inflicted  in  that,  or  any  other 
court,  or  legislature ;  be  hoped,  therefore,  thtt 
Court  would  properly  consider  the  degree  of 
extenuation  enforced  by  the  affidavits,  and 
gife  jodgiaent  accordingly. 
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Mr.  Lee  epoke  next  for  the  defeodint ;  be 
obeerted,  tbtt  if  Mr.  Almoo's  affidefitt  were 
•quivocml  or  false,  they  were  not  only  the 
gnMtett  prejodicet,  bat  the  groeeeit  inenltt 
upon  that  court  that  erer  had  b^ta  offered ; 
but  that  there  did  oot  appeer  to  him  the  most 
diitant  reaiwD  to  doubt  the  Taliditv  or  truth 
of  any  of  them ;  the  affidavit  of  Mr.  Morris, 
•o  iodependefit  gentleman,  was  the  moat  in- 
cobtrov«rtible  proof  of  iheir  being  founded  on 
Cict  that  could  possibly  be  produced  ;  and 
that  established,  the  whole  was  a  strong  alle- 
tiation  of  the  defendant's  criminality  ;  he  de- 
clared he  was  amazed  to  hear  the  gentlemen 
of  the  other  side  prosecuting  this  affair  with 
po  much  ardour ;  he  imagined  that  Mr.  Al- 
i»on  had  been  all  along  considered  as  scarcely 
at  all  guilty  ;  that  every  circumstance  told  for 
him;  and  he  hope«l  the  Court  would  be  as 
lenient  as  possible  in  the  punishment. 

Judge  Aston  then  began  giving  judgment, 
which  he  prefaced  with  observing,  that  Mr. 
Alnoon  had  been  fonnd  guilty  of  publishing 
a  most  wicked,  sedhious,  and  malignant  libel ; 
•  libel  on  the  person  of  the  king,  a  prince  re- 
markable for  the  excellenry  of  his  public  con- 
duct, his  private  and  religious  virtues,  and  his 
ateady  attention  to  the  welfare  of  his  people  ; 
as  admirable  in  himself  as  his  libeller  was  des- 

Sicable ;  notwithstanding  the  opinion  of  one 
lorris,  the  defendant  had  been  fully,  fairly 
and  legally  convicted  of  selling,  in  the  London 
Museum,  a  libel  filled  with  defamation  and  fals- 
hood,  abusive  of  the  sovereign,  and  the  great 
officers  of  state,  charging  both  Houses  of  Par- 
liament with  adopting  arbitrary  measures  to 
the  injury  of  the  public,  and,  m  contempt  to 
the  laws,  tending  to  disturb  the  public  peace, 
to  destroy  order,  and  create  anarchy  and  con- 
fosion  ;  the  crime  deserved  the  severest  punish- 
ment that  could  possibly  be  inflicted ;  but  the 
king  wanted  not  to  oppress  his  subjects  with 
cruelty,  he  meant  only  to  correct  iheir  ill -sprung 
errors.  The  Court  were  of  opinion  the  affi- 
davits of  Mr.  Miller  and  Mr.  Almon  lessened 
the  guilt  of  the  latter ;  they  did  not  attend  to 
one  of  the  others,  as  they  would  not  pay  any 
regard  to  the  affidavit  of  Morris,  who  could  de- 
clare (thoughonly  in  a  parenthesis)  that  Junius*s 
letter  was  not  a  libel ;  but  that  the  booksellers 
in  future  times,  might  not  screen  themselves 
by  pleading  ignorance  of  what  they  sold,  it  was 
necessary  to  repeat,  that  the  bare  fact  uf  publi- 
cation was  sufficient  convictioh.  The  Court 
conceived  that  the  affidavits  were  not  de- 
signedly equivocal ;  if  they  were,  the  defen- 
dant must  know  he  was  guilty  of  perjury : 
and  notwithstanding  what  liad  been  said  by 
gentlemen  of  the  other  (tide,  judge  Aston  de- 
clsr  '  he  could  not  help  defendmg  the  At- 
torney General  for  pushing  his  nrayer  for 
judgment  in  this  cause.  Had  he  done  other- 
wise, he  would  have  neglected  the  duties  of 
bis  office,  a  matter  he  never  had  yet  been 
V  of.  The  sentence  was,  a  fine  of  ten 
and  to  be  bound  over  to  his  good  be- 
for  two  years,  the  defendant  in  400/. 
anretiesin  SOO/.  etch. 
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N.  B.  Copies  of  these  affidavits 
to  the  Solicitor  of  the  Treasury  last  Trimly 
term,  before  the  long  vacation,  and  three  <9f 
them  had  bcoi  read  in  emirt  AfVer  this 
second  reading  was  fini«ihed,  the  coifnael  were 
heard,  and  then  Mr.  J.  Aston  read  from  a  paper, 
what  the  Court  thought  good  to  promninco 
upon  the  natter. 

The  reason  given,  for  throwing  out  of  the 
consiileratioii,  a  material  affidavit  made  by  Mr. 
Morris,  a  witness  toialty  disinterested,  is  rrslly 
curious.  He  in  a  young  barrister,  and  sweort 
that  he  bouirhl  Jun'ius*s  tetter,  not  thinking  it  a 
libel.  The  judge  thinks  it  is ;  and  the  point 
upon  which  theHe  two  lawyers  differ,  is  agreed 
onanimouslv  by  the  whole  Court  to  be  matter 
of  law.  Bt'cau^,  therefore,  Mr.  Morris  is 
wrong  in  his  legal  notions,  he  i^  not  to  he  rre- 
diied  as  to  matter  of  fact.  How  this  might 
sound  in  the  four  courts,  I  know  not ;  bot,  in 
my  opinion,  it  will  not  p^iss  in  Westminsttfr-haH 
for  fair  inference,  good  logic,  or  pore  joslioe.* 

The  fcdiowing  acooont  was  given  io  tko 
London  Museum : 

•*  June  SO.  This  day,  on  a  aiotioii  made  by 
bis  own  counsel,  Mr.  Almon  appeared  in  the 
court  of  King*s-beneh  at  Westminster- ball,  a 
little  alter  one,  before  lord  chief  jn^iee  Mans- 
field, Mr.  Justice  Willes,and  Mr.  Joaiier  Af<h- 
hurst,  to  receive  judgment.  Herjeanl  Glynn 
opened  with  explaining  the  nature  of  Mr.  AK 
men's  offence ;  and  beginning  to  touch  on  the 
evidence  that  convicted  him,  lord  ManalleM 
told  him,  that  if  he  had  any  thing  to  say  in 
extenuation  of  Mr.  Almon,  he  had  not  the  least 
objection  to  hear  it,  but  that  he  eoold  not  alloar 
him  to  enter  into  the  evidenee.  The  8erjcem 
informed  his  lordship,  that  he  bad  moch  to 
say  in  extenuation  of^bia  client ;  so  much,  that 
if  be  had  any  guilt  at  all,  it  was  of  thc'lightett 
nature.  He  repeated  to  the  C^rt  the  dreams 
sunce  of  Blr.  Almon's  having  stopped  the  sale 
of  the  pamphlets  aa  soon  as  be  disoovereil  ther 
oontaioed  Junius*s  letter;  that  hb  bsom  was 
inserted  on  the  wrapper  without  bit  privitjr  or 
consent,  and  that  it  was  accidentally  ootd,  ia 
the  common  course  of  his  businean ;  as  a  pioof 
of  which,  he  had  very  strong  affidavits  to  pro* 
duce,  the  one  Mr.  Almon*s  own,  a  seooad  Mn 
Miller's,  (the  original  publisher)  a  third  Inr  Mr. 
Dilly,  a  bookseller  in  the  Poultry,  and  a  nNirib 
by  Robert  Morris,  mo.  of  LincolnVIno,  each 
severally  and  essentially  tending  to  clear  Mr. 
Almon  of  any  criminal  intention.  He  said  he 
hoped  the  Court  wouM  not  think  of  a  severe 
punishment,  as  if  that  was  to  be  the  eoase- 
qtience  of  a  prosecution  and  convietioo  of  this 
kind,  when  the  guilt  was  attended  with  suck 

*  What  Mr.  Justice  Astoa  in  pronoooctng 
sentence  said  of  Morris  (see  the  esse  between 
him  snd  Miss  Harford,  see  also  the  trial  of  tbe 
Rev.  Bennett  Allen,  a.  d.  178) ;  for  tbemordsr 
of  Mr.  Dulany)  was  sharply  reprehended  by 
Junius,  ami  also  in  **  A  Summary  of  the  Law 
of  libel  in  four  leltera  signed  niMsoik^lfr 
AngUcsBOs,"  Lett.  4. 
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•llefiating  drcniiittioeet,  the  exercisaD^  the 
trade  of  bookseller  would  be  extremely  baiard- 
oui ;  »od  if  more  than  a  nomioal  puDishmeot 
was  inflicted,  the  best  ad? iee  be  could  gi? e  the 
booksellers  aod  publishers  would  be  to  shut  up 
their  shops.  Lord  Mansfield  desiring  the  affi- 
da? its  might  be  read,  the  clerk  of  the  court 
immediately  read  them. 

Mr.  Alriion's  (which  was  first  read)  de- 
posed, that  he  did  not  cause  that  letter  of  Ju* 
oius  to  be  inserted  in  the  London  Museum. 

Mr.  Miller's  deposition  was,  that  Mr.  Al- 
inon  bad  no  concern  wbatsoe? er  in  inserting, 
or  causing  to  be  inserted,  that  letter  of  Junius 
in  the  Ltmdon  Museum :  that  he  put  Mr.  Al- 
mon's  name  to  the  pamphlet,  as  a  seller  only, 
because  he  knew  many  p«fople  of  fashion,  and 
oumberv  of  the  nobility  resorted  lo  his  shop ; 
and  that  it  is  usual  for  the  booksellers  to  add 
to  their  books,  ^c.  the  names  of  such  other 
booksellers  as  appear  most  likely  to  sell  them : 
that  he  put  Mr.  AIomhi's  name  to  the  London 
Museum,  agreeably  to  this  custom,  without 
asking  his  leave;  and  that  he  also  sent  the 
hooks  to  him. 

The  affida? it  of  Mr.  Edward  Dilly  was 
■ext  read:  he  deposed,  that  the  above  practice 
of  putting  other  booksellers'  nanoes  to,  and 
sending  them  books  or  pamphlets  to  aell,  was 
common  and  usual  in  the  trade. 

Lastly  the  deposition  of  Robert  Morris, 
esq.  was  read,  which  declsred,  that  he  called  a 
§ew  days  after  tlie  day  of  publication,  (which 
was  January  1,)  at  Mr.  Almon'ssli(^,  in  order 
to  purchase  one  of  the  numbers  of  the  Museum, 
containing  Jonios's  letter,  and  that  Mr.  AIommi 
said  he  had  it  not. 

Mr.  Serjeant  Glynn  mentioned,  as  a  far- 
ther proof  of  his  chent's  innocence,  that  Mr. 
Moms  was  a  friend  of  Mr.  Almon*B,  and  that 
Mr.  Alinon  could  not  suppose  algfentleman  of 
Mr.  Morris's  rank  and  character  came  to  his 
ahop  with  a  design  to  inform  againat  him,  his 
lef using  to  sell  him  the  Museum  therefore  was 
•  plain  proof  he  had  returned  them. 

Lord  Mansfield  observed,  thai  there  was 
•ome  defect  in  the  affidavits,  none  of  them  men- 
tioning the  precise  time  of  Mr.  Almon's  return- 
ing the  pamphlets  to  Mr.  Miller,  or  stopping  the 
sale  of  them  at  his  shop ;  he  reoommeftiled  thia 
theretore  to  be  supplied,  as  blinking  would 
only  create  suspicion,  and  leave  more  room 
for  a  suspicion  of  guilt  than  it  was  possible  for 
tiie  real  truth  to  implv  :  he  declared  he  men- 
tioned this  solely  for  the  sake  of  clearing  Mr. 
Almon ;  who  directly  informed  the  Court,  that 
when  the  magasiues,  &c.  ctme  into  bis  abop, 
he  was  not  at  home ;  but  on  bis  reture,  he, 
lirom  motives  of  curiosity,  looked  over  each, 
and  ordered  bis  servant  not  to  lell  any  which 
contained  Junius's  letter ;  and  Uiat  to  the  heat 
^'  his  memory,  the  sale  of  the  Loodos  Mu- 
seum was  stopped  some  time  on  the  first  day 
•I'  publication.  Lord  Mansfield  then  recom- 
neuded  to  Serjeant  Glynn  to  amend  the  ali- 
davits,  and  briug  the  defendant  up  again. 

Hia  lordahip  aiked  Hm  Mioitar  Gewml  if 
VOL,  XX. 


there  was  any  prosecution  against  Mr.  Mi1ler» 
and  being  answered  in  the  affirmative,  he  said 
the  defendant  had  done  right,  in  not  examining 
Mr.  Miller  U|ion  liia  trial ;  and  then  declared 
he  wondered  at  bringing  Mr.  Almon  up  for 
judgment  before  the  other  informations  were 
tried,  and  advised  it  to  be  postponed,  pending 
the  issue  of  the  intended  prosecutions,  as  no 
man  should  be  puni&hed  farther  than  his  pecu- 
liar degree  of  guilt,  and  some  one  might  he 
found  more  immediately  criminal  than  Mr. 
Almon ;  that  if  the  counsel  for  Mr.  Almon 
chose  it,  the  Court  would  not  consider  him  as 
being  brought  for  judgment  that  dav,  but 
would  give  judgment  any  future  time  that  the 
counsel  on  both  sides  should  appoint. 

Mr.  Lee  also  spoke  for  Mr.  Almon ;  but  as 
no  arguments  were  entered  into,  it  was  not  in 
the  power  of  the  counsel  on  either  fiide  to  exert 
their  abiRties,  exclusive  of  the  opening  speech 
of  Mr.  Serjeant  Glynn,  in  which  all  the  use  of 
ability  that  could  be  made.on  such  an  occasion 
was  exerted  by  the  very  able  Serjeant. 


The  following  is  Borrow'*  Report  eonceming 
the  application  for  a  New  Trial,  (see  p.  839.) 

The  defendant  having  been  convicted  of  pub* 
lisliing  a  libel,  (Junius's  Letter,)  in  one  of  the 
magazines  called  the  London  Museum ;  whidi 
was  bought  at  his  shop,  and  even  professed  to 
be  '*  printed  for  him  ;*' 

His  counsel  moved,  on  Tuesday  19th  June 
1770,  for  a  new  trial ;  upon  the  foot  of  the  evi- 
dence being  insufficient  to  prove  any  criminal 
intention  in  Mr.  Almon,  or  even  the  least 
knowledge  of  their  being  sold  at  bis  shop.  Aqd 
they  had  affidavits  to  prove,  that  it  was  a  fre- 
quent practice  in  the  trade,  for  one  publisher  to 
put  another  publisher's  name  to  a  pamphlet,  aa 

{»rinted  for  that  other,  when  in  fact  it  waa  pub- 
bhed  for  himself.  That  this  was  the  fact  in  the 
present  case;  Mr.  Bliller  being  the  real  pub- 
lisher of  this  Museum,  but  having  advertised  it 
and  published  it,  as  printed  for  Mr.  Almon, 
without  consulting  Mr.  Almooi  or  having  hia 
consent  or  approlmtion.  That,  on  the  contrary, 
as  soon  as  he  saw  his  name  put  to  it  as  being 
printed  for  him,  he  immediately  sent  a  note  to 
kf  r.  Miller,  expressing  his  disapprobation  and 
dissatisfaction.  That  he  himself  had  no  con- 
cern whatever  in  this  London  Museum.  Thai 
he  was  not  at  home  when  they  were  sent  to  his 
shop.  That  the  whole  numlmr  sent  to  his  shop 
was  dOO.  That  about  67  of  them  had  been  soM 
there,  by  a  hoy  in  the  shop,  but  without  Mr. 
Almon's  own  knowledge,  privity,  or  approba- 
tion. That  aa  soon  as  he  discovered  it,  be  stopt 
the  sale,  ordered  the  remainder  to  be  carried  up 
into  bis  garret,  and  took  the  first  importunity 
to  return  them  to  Mr.  Miller.  That  it  was  not 
proved,  that  the  person  who  sold  them  was  Mr. 
Almon's  servant,  or  employed  by  him ;  or  that 
Mr.  Almon  waa  at  all  privy  to  the  sale.  [Qju. 
this  argutnda^  and  not  in  affidavit  ?] 

On  Wednetday  S7th  June  177Q,  '-i  came  on 
•g*hi2  aody  iTjcaiit  Q\ffm  ergued  tiiattbc 
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ponf  ai^ioftt  Mr.  Almon  appeared  iherefore  to 
be  iJt'feciife  :  there  uaa  noihioi^  lo  couslitate 
critiiioBliiy*  or  induce  puuislimrDt. 

That  after  the  jury  had  bet* n  out  about  two 
bounc,  one  oF  them  (Sir.  Mack  worth)  |»roposed 
a  doubt  **  whether  the  bare  proof  of  the  sale  io 
Mr.  AhnoD'a  shop,  without  anv  proof  <if  privity, 
koowiedffe,  coDM-nt,  approbation,  or  mafut  ani- 
mut^  in  Mr.  Alroon  himself,  was  tutiicient  io 
law  to  conrict  him  criminally  of  publishing  a 
libel.»» 

Mr.  Mark  worth  understood  his  lori]ship|a 
answer  lo  this  doubt  to  be  thi« — "  That  init 
waj«  conchivive  evidence."  Otherwise,  Mr. 
3Iack worth  %ia8  couiinced  io  his  own  mind, 
that  the  defendant  oii;^  hi  not  to  befouud  ifuilty, 
U|M>n  this  er ii?euce  ;  nor  wouUl  lie  have  found 
kiiiil^uilty.  fit?  certainly  gave  hi^vrnlict  under 
a  mi»lake.  If  he  had  apprchendtd  that  the 
jurv  viere  at  hberiy  to  exercise  their  own  judf^- 
iiu'ut,  he  wou'd  have  acquitted  ii>e  defend- 
ant. Till'  Serjeant  prayed  that  Mr.  Mack- 
worth^N  uflida«it  miffhl  be  rend. 

L«>rd  Mamfield — You  know,  it  can't  be  read. 

Mr.  Justice  Aston— A  jur\iiiau*s  affidavit 
with  reheard  to  his  Kentiments  in  |K»iHt  of  law, 
at  the  trial,  ought  not  to  be  aihniitt-«l ;  what- 
ever may  be  the  case  of  his  aifiJaiit  tending  to 
rectify  a  roi*itake  in  fact. 

Lord  Manxficlil,  in  reporting  the  evidence, 
aaid  be  had  toM  the  jury  that  there  was  evi- 
dence of  the  publication,  if  tlicy  believed  the 
iritnesses.  And  he  said,  be  bad  directed  them, 
(aa  he  always  had  iloue,  and  as  he  took  the  law 
to  be«)  that  if  they  were  not  satisfied  that  the 
blanks  were  filled  up  in  tlie  information,  in  the 
IVue  sense  ami  meaning  (vf  the  writer,  they 
ought  to  acquit  the  def eudant :  and  that  the 
epithets  used  in  the  information  were  inferences 
of  law,  drawn  from  the  paper  itself;  and  not 
facts  to  be  proved. 

The  Court  were  of  opinion,  that  none  of  the 
matters  urged  on  behalf  of  the  defendant,-  nor 
all  of  them  added  together,  were  reasons  for 
granting  a  new  tri^l ;  whatever  weight  they 
might  have  in  extenuation  of  his  offence,  and  in 
consequence  lessening  his  punishment.  For, 
tbey  were  exceedingly  clear  and  unanimous 
in  opinion,  that  this  pamphlet  being  bought 
in  the  shop  of  a  common  known  bookseller  and 
publisher,  importing  by  its  title-page  to  be 

Sriuted  for  bim,  is  a  sufficient  primd/acie  evi- 
ence  of  its  being  published  by  him  :  not  indeed 
conclusive,  became  he  might  have  contradict- 
ed it,  if  the  facts  wouM  have  borne  it,  by  con- 
trary evidence.  But  as  he  did  not  offer  any 
eviueoce  to  repel  it,  it  must  (if  believed  to  be 
true)  stand  good  till  answered,  and  be  consider- 
ed as  coaclusive  till  contradicted. 

Lord  Mansfield  said  and  repeated,  that  Mr. 
Mackworth  bad  understood  him  perfectly 
right :  and  he  was  very  glail  to  find  that  there 
was  no  doubt  of  what  he  hwl  said.  Tbe  sub- 
stance of  it  was,  that  in  point  of  law,  the  buy- 
ing tbe  pamphlet  in  the  miblic  open  shop  of  a 
known  professed  bookseller  and  publisher  of 
pamphkUi  of  a  person  actiog  ia  Uie  shop, 
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primd/acie  it  evidence  of  a  publication  by  tho 
master  himself :  but  that  K  is  liable  to  ke  cob^ 
tradicted,  where  the  fact  will  bear  H,  bj  ooB« 
trary  evidence  tending  to  excolpate  tbe  mas- 

I  ter,  and  to  shew  that  be  was  not  prlry  nor  as* 
seuting  to  it,  nor  encouraging  it.    Thattbis 

I  being  primi  facie  evidence  of  a  noblicatioD  bjr 

:  the  mavter  himself,  it  stands  gooa  till  anairereii 
by  him :  and  if  not  answered  at  all,  it  tbereby 
becomes  conclusive  so  far  as  to  be  sufficient  to 
convict  bim.  That  proof  of  a  public  exposing 
t«i  sale  and  sellinir,  at  bis  shop,  by  his  aervant, 
was /I rimff/iicie  sufficient ;  and  must  stand  till 
contradicted  or  explained  or  exculpated  bj 
some  other  evidence ;  and  if  not  contradicted, 

I  explained,  or  exculpate«l,  would  be  in  point  of 
evidence  Kuffici»'nt  or  tantamount  to  coiicliisi¥e 
Mr.  Mackwortb*s  doubt  seemed  to  be,  **  wbe> 
tber  the  evidence  was  sufficient  to  confict  the 
defendant  in  case  be  believeil  it  to  be  true.** 
And  in  this  sense  I  ansHered  it.  Primd/acie^ 
'tis  good  ;  and  remains  so,  till  answered.  If  it 
is  believed,  and  remains  unanswered,  it  becomes 
conclusive.  If  it  be  sufficient  in  |MiiDt  of  law, 
and  the  juryman  believes  it,  he  is  bound  in  eon* 
science  to  give  his  verdict  according  to  it. 

In  practice,  in  experience,  iu  history,  in  tbe 
memory  of  all  persons  living,  this  is  (1  believe) 
the  first  time  that  it  was  ever  doubted  «*  tbat 
this  is  good  evidence  against  a  bookseller  or 
|>ublisber  of  pamphlets.*'  The  constant  prao- 
tice  is,  to  read  the  libel,  as  soon  as  ever  tt  has 
been  proved  to  be  bought  st  the  defendant^ 
shop.  This  practice  shews  that  it  is  considered 
as  already  proved  upon  the  defendant :  for,  it 
could  not  be  read  against  him,  before  it  bad 
been  proved  upon  him. 

If  1  am  mistaken,  I  am  entirely  open  to 
alter  my  opinion,  upou  being  convinced  tbat  it 
is  a  wrong  one :  but,  at  present,  I  Uke  this 
point  to  be  ss  much  estsblished,  ss  tbat  an 
eldest  sou  is,  (in  general)  heir  to  bis  father. 
And  being  evidence /;rimff  facie,  it  standa,  (if  b^ 
lieved)  till  contrary  proof  u  brought  to  repel  it. 
Mr.  Justice  At  ion  laid  down  the  same  oiaxini, 
as  being  fully  and  clearly  established,  *•  tbsi 
this  priwd/arie  evidence  (if  believed)  is  binding 
till  contrary  evidence  be  produced."  Being 
bought  in  a  bookseller's  shop,  of  a  person  act* 
ing  in  it  ss  his  servant,  is  such  primd/acie  evi- 
dence of  its  being  published  by  the  boofcaeDcr 
himself:  be  has  the  profits  of  the  shop,  and  is 
answerable  for  the  consequences.  And  bere  is 
a  corroborating  circumstance ;  namely,  that' it 
professes  to  be  printed  for  him.  It  is  as  strong 
a  case  as  conld  be  pnt.^  Tlie  sale  in  his  shop  is 
sufficiently  proved :  and  ba  is  snsw«able  ibr 
what  is  done  in  his  shop.  And  here  is  no  sort 
of  proof  produced  in  contradiction  or  excnlpa* 
lion.  This  primd/acie  evidence,  not  answered, 
is  sufficient  to  ground  a  verdict  opoa :  and 
there  appears  no  reason  for  gnntiaff  a  new 
trial,  if  be  had  a  sufficient  excnse/ne  might 
have  shewn  and  proved  it  Qut  be  bas  not  at* 
tempted  to  prove  exculpation  or  excuse :  there* 
fore  the  evidence  of  bis  pnblisbing  what  wss 
tUui  bought  in  hiiihop  nnrt  ftaad  till  thanon* 
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tfvy  appnn.  Thare  ma;  iodeed  bectrctHD- 
•UBcaof  uteanatioii,  nr  eieo  of  cxculpttion; 
■ud  ir  it  wera  a  aorpriie  upou  hjm,  tha  court 
voukl  bsTe  ref(ard  to  iucb  circuDiaUiicca,  ai 
&r  Bi  Ihey  merilad  their  regard  :  bat  ker«  waa 
BO  kioil  of  iimof,  of  any  sncb  iort. 

He  citeJ  Harria'aCaar,  {ante,  v.  7,  p.  915] ; 
Hex  V.  Strahsn,  Hit.  3  G.  1.  and  ftex  x.  Eliz. 
9Juti,  flil.  a  O.  8,  FitB-Gibboi).  47. 

Mr.  JiiaL  Willa  waa  alM  of  opiniop  tbat 
tbere  waa  kp  foundalioii  for  the  moiioa  for  a 
Dew  trial ;  aod  that,  uponall  therircuaiitaacea 
of  ihti  caae,  Mr.  Almon  waa  anawerable  aa 

C'llitber  of  the  libel.  Heia  a  common  knowa 
kacller  and  publither  ;  aud  it  imporla,  upon 
tbe  facr  of  it,  to  be  printed  for  him ;  and  it  waa 
bouijlil  JD  hij  »hop,  ThJi  it  aufGcirnl  primi 
_fotK  erideoce  of  liii  prlTJly  :  and  no  cwnlrary 
evidence  waa  producnl  by  bim.  It  waa  liable 
to  be  refuted  or  explabed:  baraail  ocrer  waa, 
nor  any  ezcwe  tbeim,  it  ataoib  good  to  cod*  ict 

Mr.  J\ut.  JMuTtt  rnlirel^  cofturred  with 
]iii  lordthip  and  Ihe  reat  of  hii  brelfaren,  in  the 
doclrine  lliey  bad  laid  down  ;  and  in  holding 
that  there  waa  nol  any  fbnndalion  tor  granlinft 
a  new  ii  iai :  and  he  particularly  expretaed  hi* 
approbalion  of  lord  Mans6eld'a  anawer  loHr, 
Hick  worth,  the  j»ry  man. 
'  Tlie  Court  therefore  unaQitDonolj  discharged 
the  ruk  lo  abew  cauae  why  there  abould  not  be 
A  new  trial. 

Tbe  delendanl'a  touoael  declined  makiog 
any  uae  of  lbs  liberty  which  had  been  reaerred 
lo  them,  of  oMTuig  tn  arrett  of  judgmeul. 


Aelht 
(oon  turn  upon  tbe  Altomey. 
ed  power  lo  file  informations  againit  whom, 
and  for  what  he  pleuea ;  you  cannot  da  belter, 
at  tills  time,  than  print  the  loltowin^  Caae  and 
Argument  "f  Mr.  Barbery,*  which  la  Tery  lit- 
tie  known,  eren  among  tbe  lawyera. 

Nov.9.  ]739.  Mr.  Earbei 
warrant  fium  tbe  duke  of 

Srelence  of  being  author  of  the  Itoyal  Oak 
ournali.  He  waa  carried  before  Charlea  de 
]b  Faye,  uoder-aecrelary,  and  ordered  to  gire 
bail.  After  having  been  put  to  a  great  deal  of 
trouble  and  cipeDce,  (not  much  unlike^be  late 
trial  of  llr.  AIihod)  and  nol  being  able  to  ob- 
tain a  Air  trial,  he  determined  lo  move  tbe 
Court  of  Kiog't-bench  for  the  diiubarge  of 
bia  bail,  on  the  19lli  of  Fcbraary  1737.  He 
a|i|ilied  to  aeteral  coudwI  to  open  hii  canae, 
but  they  nnanimoualy  rcfuaed  M  do  it,  all<>g- 
ing,  that  it  would  be  ruliculona  to  move  agaioat 
tbecootaeof  theCourt,  ahieheoorae  waa,  that 

*  See  vol.  19,  pp.  1010. 1080 :  Burrow 'a  ra- 
part  of  tbe  UK  hw  Birt,  1  mptehaod,  beta  pab- 


the  king  bad  a  prerogaiife  to  call  on  a  trial 
npoD  an.  informatina  at  bit  own  pleaaure. 

Tbia  waa  Ihe  judgment  ofthecourt  of  Kiog'*< 
bench,  aboul'fuur  yean  aince,  when  Mr.  Joce- 
lyn  moied  the  Court,  Ilfat  Mr.  Barbery  might 
be  either  ttiei  or  dtacharged  ;  at  which  mutioo 
lord  Hardlvicke  aat  at  lord  chief  juitice. 

When  tbe  Aitomey  General  came  into  tha 
court,  be  eihibited  Hr.  Earbery'i  notice  to 
the  Court. 

The  Court  called  for  Air.  Earbery's  connaal ; 
Mr.  Earbn-y  aaid,  he  had  applini  to  conntel, 
but  could  gel  niine._  He  prayed  therefore  tba 
Court  that  he  might  be  beard  lo  peraon  ;  which 
tbe  Court,  with  great  indulgence  and  Irnily, 
granted.     The  following  argument  eneued ; 

Mr.  Earhry.  Sir,  I  have  heard  much  thia 
day  from  the  genilemen  learned  in  the  hir, 
on  my  right  hand,  about  the  eouric  of  tha 
Court.  1  am  rery  conliileat  tbcre  are  no  Ci- 
ceroa  there,  though  there  ia  a  Roaciua  here. 
I  would  not  be  undentood  to  make  the  leaat 
redectioa  upon  tbe  bunour  and  diffoily  of  tbe 
Court,  yet  I  mual  allege,  that  the  ronrae  of 
the  Court  cannot  be  agiinit  tbe  furMamental 
lawa  and  libeniet  ofthe  Engliah  nation.  There 
arc  three  Ihinga  belore  thia  Court  to  cnnaider 
upon.  Firat,  The  disrharge  from  all  proaectl- 
tiuDi  in  this  cau>e.  Secondly,  The  diacbaige 
of  tbe  bail.  Thirdly,  What  you  de>ign  lo  do 
with  me.  If  you  commit  me,  it  fulliiwa,  from 
thia  pretended   course  of  the   Court,   that  ■ 

Erince,  when  he  proaecutei  upon  iDlarmatinna, 
at  a  power  of  perpetual  impriaonment,  wilb- 
out  a  trial. 

Mr.  Juat.  Page.  Sir,  yon  may  walk  abwt* 
where* er  you  pleaae,  we  don't  detain  you. 

Earbtry.  Sir,  if  my  hail  aurrender  one  up, 
how  can  I  walk  about  ?  It  waa  tbe  opinion  of 
the  turd  chief  justice  Hardwlcke,  that  the 
prince  hail  a  prerot;ati>e  to  buipend  a  trial  dur- 
log  pleasure.  Prerogatiie,  they  aay,  in  iboTS 
law;  granting  tbit,  it  must  uerertheleaH  b« 
coeval  with  taw.  I  can  eauly  prove  inrnrma- 
llinia,  aa  lo  their  origin,  tn  be  agaiiut  law. 
Where  then  dill  Ibis  prrrogalire  begiuT  from 
whence  could  that  posaibly  take  ita  rite?  Pre- 
rogative is  very  terrible.  Thia  it  more  fright- 
ful to  me  than  all  the  real ;  at  it  ha*  takea 
auch  ronm  in  your  bench,  we  cannot  be  too 


Iroceed  t'>  ahew  tbe  illegality  of  inlurmatiuna. 
know  ihey  are  rooietJ  in  your  bench,  and 
have  had  au  much  tim^to  grow,  that  I  cannot 
prriume  to  pluck  them  up,  and  I  knowjfoa 
"ill  not  part  with  thero ^ neverlheleia,  though 


of  Magna  Cbarta,  and  of  all  our  Uwi  of  li- 
berty ;  nay,  and  all  Ihe  detignt  of  our  an- 
ceatora,  that  a  prince  abould  proaecute  a  lub- 
ject  afler  a  ciiU  maoner  fur  criminal  aetionaf 
for  ioformstioni  are  declarationa  at  the  king's 
auit.  Tbe  3(Nh  chapter  of  M^Da  Cbarta  ia 
the  foundation  of  our  llbertiet ;  the  famou 
eipltBttwjr  MkUte,  iS  £d.  3,  c.  3,  makei  tba 
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TWof  af^John  Almon  .■*- 
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5r9tb  cbtpCer  plain  tod  cictr.  The  worii  are, 
*•  No  man  shall  be  pot  to  aniwer  without  pre- 
•eDtment  before  jutticef,  or  matter  of  record, 
or  by  due  procena  and  if  rit  original ;"  and  that 
act  IS  well  Known  to  all  of  you. 

Mr.  Just.  Page.  Writ  original !  (he  aeeoiet! 
tUrtled)  I  will  not  suffer  informations  to  be 
disputed  here. 

Earbery.  I  only  desire  to  obaerfe,' that  infor- 
mations are  no  process,  for,  if  the  Court  pif  es 
leave,  it  will  appear  by  mine,  in  my  bMom, 
that  the  attorney  prays  process. 

M r.  Just.  Po^e.  Ilare  you  (jfot  any  affidafit 
that  you  erer  demanded  a  trial  ? 

Earbery.  Mr.  Jocelyn  moved  for  me,  when 
lord  chiet  justice  Hardwicke  eave  that  opinion 
of  the  king's  prerogati? e.  and  for  that  reason 
I  am  detained  here  still.  !  have  had  numerous 
notices  of  trial ;  it  appears  by  the  .affidavits 
bow  1  have  been  harassed ;  1  rode  all  night 
from  the  city  of  Bath  to  London,  in  cold  froaty 
weather,  that  almost  perished  my  limbs ;  my 
lodgings  were  watched,  to  know  whether  1 
was  come  home  or  not,  in  hopes  to  surprise 
me  with  a  verdict,  without  a  defence.  When 
I  came  to  Guildhall,  nobody  appeared  :  1 
moved  the  lord  chief  justice  Hardwicke  to 
have  a  proclamation  maide  for  me  to  come  in, 
or  a  Ne  Rccipiatur  entered  to  exclude  them : 
he  promised  it  should  be  done,  but  it  was  not 
done.  On  the  i^econd  day,  it  was  said  by  one 
in  court,  whose  name  I  forbear  to  mention, 
that  I  had  no  notice  of  trial  at  all,  though  I 
bad  an  affidavit  of  notice  in  rov  pocket. 
^  If  we  proceed  to  consider  the  nature  of  the 
informations,  if  the  Court  will  permit  them  to 
be  read,  there  is  not  the  least  face  of  a  libel  in 
either.  Particularly  the  first  is  so  far  from 
having  the  face  of  a  defamatory  libel,  that  it  is 
a  panegyric. 

Mr.  Just.  Page,  We  cannot  permit  that :  as 
you  have  pleaded,  the  merits  must  be  left  to 
a  jury ;  we  cannot  have  the  informations  read 

BOW. 

Earbery.  If  the^  had  liecn  read  before, 
which  mv  counsel  insisteil  upon,  these  absur- 
dities could  not  have  happened.  The  Court 
would  have  rejected  them  as  frivolous ;  there 
was  indeed,  one  reason,  why  the  reading  was 
opposed,  viz.  the  frainers  were  ashamed  they 
•nould  come  to  light. 

Mr.  Just.Pc^f.  I  remember  the  motion  to 
have  the  informations  read  verv  well. 

Earbery.  By  this  method  of  not  havinr  the 
informations  read,  the  machinery  is  carri^  on 
by  the  clerk  and  Mr..  Attorney,  to  impose  what 
they  please  for  a  libel,  and  make  the  Court  give 
a  sanction  to  it,  who  are  kept  out  of  the  secret. 
I  know  a  great  man,  who  told  me,  after  perusing 
the  copies  of  the  informations,  that  ne  could 
not  conceive,  if  he  had  not  seen  them,  that  such 
stuff  should  be  composed. 

Mr.  Just.  Probffn.   Do  you  assert,  and  will 

J^'ou  stand  by  it,  if  called  in  question,  that  the 
ord  chief  justice  Hardwicke  said,  the  king  had 
'  a  prerogative  to  defer  trials  upon  informations 
4uring  pleasure  ? 


Emrberw.  I  will  ioaiH  apoo  it,  that  bo  flM, 
that  the  Coort  biB  no  power  to  diKhargo,  aar 
an?  power  at  any  time  to  briog  on  a  IriaL 

Mr.  Jost.  Page.  Look  you  lhere«  sow  bo 
ftlls  back  again.  We  haTO  ao  trndoabtad  rigbt. 
if  applied  to,  upon  deby  of  trial,  to  order  O 
trial :  Mr.  Attorney,  will  you  try  tbo  COMO 
Bevttermf 

Attorney  General  To  tell  yo«  fBhft  Inrtb, 
we  designed  to  have  tried  it  this  term,  bot  wo 
jost  wanted  a  little  evidence,  whieb  wo  aball 
prepare  against  next  term.  [Note,  tboy  barO 
hacl  time  from  Michaelmas  term  1739,  to  this 
present  term,  1737-8.3 

Earbery,  Sir,  I  do  not  acknowledgo  tbat  I 
ought  to  bo  tried  at  all ;  I  move  for  a  dia* 
charge. 

mr.JuKLPage.  Do  you  see  now,  before  yo« 
wanted  a  trial,  now  you  would  have  no  trial. 

Earbery.  Sir,  1  move  for  a  discharge,  if  I 
can't  have  that,  1  desire  my  rccogniianco  asaj 
be  withdraiip. 

Mr.  Just.  Page.  No,  that  cannot  be  dooo. 

Then  Mr.  Attorney  broke  in  with  a  caoaa  of 
the  King  against  Sloan,  and  tbo  arguoBCOt 
ended. 

The  AaouMENT  intended  for  the  Comt  of 
King's- Bench,  Feb.  13,  1737,  by  Mi^ 
Earbery,  concerning  Informations. 

As  Mr.  Earbery  fouiid  the  coorae  of  tbo 
Court  a  very  formidable  objection  in  his  way, 
he  was  obliged  to  change  his  method,  and  la 
begin  with  that. 

The  following  arguments  were  what  ho  pro- 
posed to  use,  if  he  bad  not  been  interrupted  by 
the  Court. 

My  lord ;  my  first  proposition  is,  thai  infer* 
mations  are  against  law. 

1  confine  myself  here  to  informatiooa  at  tbo 
king's  suit  merely,  when  a  bill  is  drawn  up  kw 
the  Attorney  General,  and  found  by  hinuMd^ 
for  an  injury  concerning  which  a  grand  jury 
ought  to  enquire. 

These  injuries  are  snpposed  to  give  tbo  kiiig 
a  right  to  damagea,  which  are  ipven  partly  im 
fine,  and  the  rest  in  corporal  punishment. 

An  information  therefore  is  a  declaratioo  at 
the  kiog^s  suit,  and  is  prosecuting  tbo  anljcct 
afler  a  civil  manner  for  crimhial  actiona. 

This  is  contrary  to  the  scope  of  all  oor  lawt 
of  liberty ;  to  the  whole  view  of  onr  ancestors  ; 
to  the  sense  of  the  S9th  chapter  of  Magna 
Charta,  an4ktbe  explanatory  statotea  wbicb 
were  calculated  to  confine  all  these  itttii  to 
grand  juries. 

If  the  crown  is  aUowod  to  ongroaa  commoo 
mjuries,  it  mry  with  greater  reason  tabo  in 
treason  and  felonT;  for  the  king  receiveB 
greater  damagea  by  tbem  than  by  commoo 
misdemeanours. 

Our  laws  of  liberty  are  ^ipresa.  That  the 
crown  shall  not  go  upon  any  actkNU  that  afled 
the  liberty,  possessions,  or  corporal  feaae  of  the 
defimdant  The  words  of  tbo  99^b  chapter  of 
Magna  Charta  are,  •  naUoi  bber  bomo  ea- 
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pieturi'  tbdi  ba  taken)  *  AOt  impriioiMUir/  €r 
be  impritooedi  *  ant  diiiwietir  de  libm  tene* 
mento  tDO,'  or  hatehif  fireehold  taken  from 
him,  *  Tel  de  liberia  coDsnetiidinibny,'  nor  bis 
rigbtf  and  privUegea,  '  aut  ezalet,'  nor  ahaJI 
he  be  baniihed,  '  aut  utlcgatur,'  or  ont-laved, 

*  aat  lalio  mode  destruatur,'  or  by  any  other 
means  demolitbed,  *  oec  *nper  enm  ibimua  aut 
mittemua.'  (The  lord  cbitf  juatioe  Coke's  ez- 
planalion  is,  we  will  nettlier  proceed  upon  him 

*  coram  nobia,'  in  the  King'a-bencb,  nor  by 
commission;)  nor  will  we  g^,  or  ^nd  upon 
him,  <  nisi  per  legale  judiciun^pariumsnorum,' 
unless  it  be  by  the  lawful  judgment  of  his  peers, 
'  aut  per  legem  terras/  or  ny  the  law  of  the 
land.  S8  £d.  1.  Your  lordship  may  plcaae 
to  obserfe,  that  all  the  penaltica  then  m  being, 
are  here  mentioned,  aa  the  known  rules  of  law. 

But  lest  any  diapnte  ahoold  arise,  what  was 
meant  by  '  lex  terr»  et  legale  judicium  parinm 
auorum,'  we  bare  the  ezplanator?  statute, 
43  Ed)  3,  c.  S,  which  makea  the  wj^ole  as  dear 
as  the  sun  at  noon-!>day. 

No  roan  shall  be  pot  to  answer  without  nre- 
aentment  before  justices  or  matter  of  record,  or 
by  due  proceaa  and  writ  original.  . 

Now,  my  lord,  the  courae  of  the  Court  ia, 
That  if  a  person  is  upon  his  recognizance,  and 
charged  with  an  information,  he  shall  be  put 
to  answer  instantaneously,  without  presentment 
by  justices,  without  matter 'of  record,  without 
process,  and  without  writ  original. 

That  an  informaffon  ia  no  proceaa  ia  plain, 
from  the  common  form  of  concludinet  praying 
|>roces8  of  the  Court,  as  mine  runs;  '*  Whereupon 
the  said  Attorney  General  of  our  now  aaid  lord 
the  king,  prays  the  consideration  of  the  Court 
.  in  the  premises,  and  that  due  proceaa  of  law 
issue  against  him  the  aaid  Matthias  Barbery." 

If  we  look  farther  backwards  to  the  preamble 
of  this  act,  we  shall  find  it  was  levelled  to  ex- 
clude informations,  or  proceedings  equally  as 
bad.    The  words  are, 

"At  the  request  of  the  Commons,  by  their 
petition  put  forth,  in  this  parliament,  to  eschew 
the  mischief  and  damage  done  to  divera  of  his 
Commons  by  false  accuaers,  which  -oftentimes 
have  made  their  accutetioos  more  for  rerenge, 
and  singular  benefit,  than  for  the  profit  of  the 
king,  or  of  his  people,  which  accoaed  persons 
nometimes  have  been  taken,  and  aometimes 
caused  to  come  before  the  king's  council,  by 
writ  or  otherwise,  npon  grievoua  pains  against 
,  the  law,  it  is  accorded,  for  the  good  govemance 
of  the  Commons,  that  no  man  Jie  put  to  an- 
swer, fiic.'*  J 

We  must  observe  this  method  is  said  ori- 
ginally to  be  againat  law,  that  Magna  Cbarta 
was  eioded,  that  this  act  was  contrived  to  give 
it  new  vigout  by  those  restriogent  lines  which 
bound  up  all  ita  bleeding  wounds. 

1  observe,  my  lord,  that  this,  and  several 
other  arts  were  pointed  againat  bringing  people 
to  answef  by  suggestion,  which  is  only  another 
word  for  information.  I  do  not  imagine  at  that 
time  of  day,  when  the  acts  were,freab,  and  in 
their  full  vigour,  that  any  mihiiter  of  a  pnooe 


wmiU  preTer  a  anggeatioo  to  the  King's  bench. 
That  Court  ever  wtii&i  by  the  known  nsazima  of 
common  law,  by  rolea,  certainty  and  oatba: 
tho  method  then  was,  to  aend  mmiaterial  pnr« 
suivants  to  anatch  the  i»bnoziotta  man  awaj^ 
and  to  convey  him  by  back  ataira  op  to  the 
privy  council.  Tlie  grievoua  pains  mentioned 
m  the  act,  I  suppose,  were  the  motherly  ad« 
monitions  of  the  rack,  that  engine  of  tyranny, 
still  to  bwaeen,  though  n9t  used  amongst  us.    . 

Butaa  often  aa  the  Commona  met,  and  found 
out  these  secret  practices,  so  often  were  they 
Masted  by  these  memorable  acta  of  our  eon* 
atitution. 

If  we  view  the  preamble  of  our  modem  in« 
formations,  my  lord,  we  shall  find  they  difler 
not  in  the  least  from  suggestion.    Thus, 

«*  Be  it  remembered,  that  air  Philip  Yorke^ 
knt.  Attorney  General  of  our  sovereign  lord  th* 
king,  who  for  our  aaid  lord  the  king,  in  hia  be- 
half, proaecutea,  in  his  proper  person,  comes 
here  into  the  court  of  our  said  lord  the  king, 
before  the  king  himself  in  Westminster,  Apn« 
and  for  our  said  lord  the  king  givea  the  Court 
here  to  understand  »nd  be  informed,  ike.** 

I  think  this  very  information  is  no  mora 
than  a  suggestion  of  a  minister  of  the  king, 
not  aupported  even  by  oath.  If  Mr.  Attof 
ney's  word  is  so  strong,  so  magical  as  to  render 
his  single  faith  the  strongest  testimony,  I  think 
we  may  submit  to  a  bow-string. 

1  shall  now,  my  lord,  introduce  another  act 
previoua  to  this,  which  blasts  at  once  theroot^ 
the  brancbea  and  the  blossoms  of  informational 
at  one  puff.    This  act  waa  95  Ed.  S,  c.  4. 

**  Whereas  it  is  contained  in  the  great  fran« 
chi«ea  of  Magna  Charia  of  EnirlamI,  that  noon 
aliall  be  imprisoned,  or  put  out  of  his  freehoM,, 
nor  of  his  franchises,  nor  free  customs,  unless 
it  be  by  law,  it  ia  accorded  and  assented,  and 
established,  that  from  hf>ncetortli  none  shall 
be  taken  by  petition,  or  suggestion  made  to  our 
lord  the  king,  or  to  his  council,  unless  it  be 
upon  indictment,  or  presentment  of  his  good 
and  lawful  people  of  the  same  neighbourhood: 
and  where  such  deeds  be  done,  in  due  manner, 
or  by  process  made." 

When  we  compare  this  act  with  the  Attoiw 
ney-General's  coming  before  the  king  in  Weal* 
minster,  witli  his  information  in  his  hand,  mj 
lord,  he  stares  the  act  full  in  the  face. 

I  could  proceed  to  the  other  explanatory 
atatutes,  all  to  the  same  purpose,  particulariy 
18  Ed.  3,  c.  3 ;  98  Ed.  3,  c.  3. 

In  the  face  of  all  these  acts,  we  find  only  thn 
bare  suggestion  of  an  attorney -general  atand 
instead  of  a  process,  and  instead  of  that  cer* 
tainty  the  defendant  has  an  undoubted  right  to, 
as  our  ancient  courts  of  judicature  always  ra^ 
quire.  In  these  acta,  certainty  is  provided  for, 
before  the  defendant  is  brought  lo  a  trial,  bv  a 
bin  found  by  a  grand  jury.  By  Ihe  moJem 
practice  the  aubject  comes  to  no  certainty,  no 
evidence  till  he  comes  to  a  trial.  I  desire  your 
hMrdship  to  observe,  that  very  near  five  yeam 
have  paoed  sinee  I  pleaded,  aiid  an  nrrivad  a^ 
no  ctrtatnty  yet. 
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The  reisM  appeart  Tery  plain  to  me  wby  a 
yroceM  was  ao  TebemeDily  ioaiated  upoa  bj 
ear  aDoealora :  it  waa  because  it  iaiued  ftiMii 
courts  of  justice  upon  evideooe,  independentlj 
ef  ministers  of  state. 

But*  my  lord,  tbe  defendant  finds  no  process 
BOW  till  he  is  summoned  by  tbe  Court  to  ulead, 
if  that  can  be  called  a  summons.  He  is  obliired 
to  answer  by  bein^  demanded  to  appear  before 
any  summons  b  sent  out :  how  different  is  this 
from  the  nature  of  a  process  f  It  is  only  a  sum- 
■lons  to  plead  to  the  sunestion  of  an  attorney- 
general.  The  char^  does  not  come  from  the 
court,  and  from  evidence,  but  from  a  char^ 
ibreiirn  to  the  court,  witheut  any  e? idence  at 
aJL 

A  process  is  always  attended  with  a  certain 
charge  expressed  in  the  body  thereof;  an  at- 
tachment runs  thus,  *Attachiatur  pro  con- 
« temptn.*  I  have  seen  one  thus,  *  Attachiatur 
*  pro  contemptu,' commonly  called  a  (t^gtry : 
but  a  summons  to  attend  an  attorney-fpenerars 
aog^estion,  as  a  bill,  is  setting  aside  the  whole 
intent  and  scope  of  those  acts  our  wise  fore- 
Ikthen  made,  to  fence  us. fix>m  the  power  of 
the  crown. 

Bui  as  wp  see,  my  lord,  these  practices  (to 
^posite  to  Magna  Charts,  and  the  explanatory 
statutes)  rivetted  by  custom  in  this  court,  I 
shall  beg  leave  to  say  something  to  thot  part ; 
only  1  shall  previously  premise,  that  the  fre- 
quent statute*,  all  to  the  same  purpose,  crowded 
together  in  Ed.  3d*8  reii^,  were  owing  to  the 
encroachments  of  the  pnvy  council,  who  were 
continually  breaking  in  upon  those  sacred  laws, 
by  bringing  subjects  before  them,  and  plajincr 
a  thousand  tyrannical  tricks  in  the  wihJness  of 
their  power.  The  wakeful  Commons  drove 
the  sea  back,  and  mended  the  breaches  made 
upon  us  by  those  inundations:  whereas  we 
were  alj  safe  in  the  king's  courts,  which  moved 
with  gravity,  by  legal  precedenta  in  the  steps 
•flaw. 

From  whence  did  informations  insinuate  into 
your  bench  ? 

The  first  formal  act  of  our  constitution, 
which  favoured  the  proceedings  of  the  council, 
was  made  31  Hen.  6,  quoted  by  sir  Edward 
Coke,  title  8tar  Chamber. 

This  does  indeed  give  a  power  to  tbe  coun- 
cil, very  inconsistent  with  these  acta.  See  the 
Roll,  31  H.  6,  c.  3.  But  if  we  consider  this 
was  passed  in  very  troublesome  times,  after  the 
civil  wars,  which  were  just  skinned  over,  and 
Hen.  6,  was  in  effect  deposed,  and  the  duke  of 
York,  under  the  title  of  Protector,  governed 
every  thing,  no  great  stress  can  be  laid  upon 
this  act;  and,  as  it  stands,  it  waa  only  tem- 
porary, to  continue  for  seven  years. 

It  seems  calculated  to  serve  the  ends  of  the 
duke,  to  bring  his  enemies  into  his  power ;  for 
it  is  aime«l  chiefly  at  the  nobility  and  great 
peers  of  tbe  realm :  but  if  we  view  an  excep- 
tion towards  the  latter  end,  omitted  by  sir  Ed- 
ward Coke,  we  shall  find,  that  though  the 
oouncil  had  a  power  to  call  them  by  sugges- 
tion, they  were  remitted  to  be  tried  in  tbe  oom- 


moD  eoorti,  aoeoniiog  to  tbe  oM  lav.  Tbia  is 
DO  DTooftbat  infarmatioDs  were  by  tbat  actia* 
trooBced  into  your  beacb,  nor  any  new  fbroHi 
alhiwed.  iDronnatiooa,  as  air  rancia  <Wia- 
ningtOQ  abservea  in  Prynne'a  caWp  S  Will.  & 
Mary,  were  introdaced  ia  Henry  7tb'a  reiga. 
This  geotleroaa  undertook  to  shake  iafemia- 
tiona  by  a  very  learoed  aigament,  to  wkich  T 
think  be  bad  not  very  leaned  answeia. 

Permit  oie  then,  my  kml,  to  flaake  a  lew  ob- 
•errations  upon  tbat  reign. 

We  b«Fe  got  tbe  evkleneea  of  air  Edward. 
Coke  and  the  Uad  Bacon — We  ba?e  get  the 
Courts  of  Assise  which  banged  Empaoa  aad 
Dudley,  that  no  reign  was  so  tvrannieal  aiaca 
tbe  Conquest  to  the  snUect:  there  teere  two 
acta  then  passed,  that  finuhed  our  alavery; 
thai  one  was  the  act  of  Star  Chamber;  tba 
other  waa  to  empower  justices  of  tbe  peace, 
acting  only  by  commission  from  tbe  crown,  to 
inquire  without  grand  juries ;  a  third  act  was 
passed  to  secure  tbe  contriver's  braioa  from  be- 
ing knocked  out  bv  the  people. 

As  to  the  first,  there  does  not,  in  tbe  pream- 
ble, appear  the  leaat  reaaon  to  conclmle,  thai 
the  king  could  proceed  to  iuformations  by  bio 
attorney,  without  a  grand  jury.*  Tbe  words 
are, 

**  By  onlawful  maintenance,  giving  of 
liveries,  signs  and  tokena,  and  retoinders  by  in- 
dentures, promises,  oaths,  writiogs,  or  other- 
wise ;  enibrsceries  of  his  subjects,  anirue  de- 
meaninga  of  sherifis  in  making  pauelat  and 
other  untrue  returns,  by  toking  of  money,  by 
injuries,  by  gieat  riots,  and  uulav>fiil  aaaem- 
blie«(,  Sec.  and  fur  the  punishing  uf  these  incoa- 
venienccK  little  or  nothing  may  be  found  by  en- 
-quiry,"  &c.  The  court  of  Star-chamber  was 
erected  upon  a  suppoiied  detect  in  grand  juries^ 
to  find  out  crimes  by  bill  and  evidence. . 

Surely  if  the  king  could  then  piucec4  by  in- 
formation,  it  must  have  had  a  place  in  tlie  pre- 
amble. Yuur  lordship  may  see  thioiigh  the 
mask.  The  parliament  omld  have  n6  notice 
of  pre\'ious  infurmatiuns  iu  the  King'a-bencb, 
when  they  passed  thi;*  act. 

I  desire  to  observe  to  your  lonlship,  tbat  in« 
formations  in  the  King's- bench  differ  widely 
from  tbe  Star-chamber  ones.  The  fudges  wba 
sat  there  were  the  greatest  ufllicera  in  the  kiag^ 
dom,  and  the  churchmen  of  the  firat  rank. 
When  a  bill  was  brought  by  the  Attorney,  it 
was  read,  and  the  persona  were  aiimnmned  ia 
to  answer  ;  nor  was  the  bill  found  before  a  fall 
examination  was  taken.  What  I  have  said  be-  ^ 
fore,  my  lord,  shews  that  in  your  bench  tbe 
defendant,  if  he  is  upon  recognisan^,  answem 
inttanUr,  nor  does  your  bench  take  any 
cognizance  of  the  information  before  tbe  do- 
fendant  comes  to  hia  trial.  ^ 

I  shall  proceed  now  to  the  second  act,  worse 
than  the  first:  bear  my  lord  chief  jnatice 
Coke  ;f  **  Against  this  antient  and  fundamental 


•  3  Hen.  7,  c  1. 
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law  (Maigfna  CbarU,  cap.  99)  and  in  the  face 
thereof,  1  find  an  act  of  parliament  DMuie,  that 
as  well  jastices  of  assize  as ''justices  o{  the 
peace  '(without  any  finding  or  prf sentinent  by 
the  Terdict  of  twelve  men)  upon  bare  iuformar 
tion  for  the  king  before  them  made,  should 
have  full  power  and  authority,  by  their  discre- 
tion, to  hear  and  determine  all  offences  and 
coniempts  committed  or  done,  by  any  person 
or  persons,  agaliist  the  form,  ordinance,  and  ef- 
fect of  any  statute  made,  and  not  repealed,  &c. 
By  colour  of  which  act,  shaking  this  funda- 
mental law,  it  is  not  credible  what  ^rrid  op- 
pressions and  exactions,  to  the  undoing  infinite 
nUuibers  of  people,  were  committed  by  sir 
Richard  Empsou,  knt.  and  Edmund  Dudley, 
being  justices  of  peace  throughout  all  Eng- 
land ;  and  upon  this  unjust  and  injurious  act 
*  (as  commonly  in  like  cases  it  falleth  odl^  a 
new  office  was  erected,  and  they  made  them- 
selves masters  of  the  king's  forfeitures." 

Let  us  hear  the  lord  Yerulam. 

'*  They  did  not  insist  upon  justice ;  indict- 
ments were  become  burtbensome  and  unneces- 
sary records.  They  sent  forth  their  warrants 
to  take  men,  and  without  crowding  Westmin- 
ster-Hall, wouk)  convene  them  to  their  own 
houses,  and  %vithout  juries  determine  upoi| 
^     their  fsiates  Hud  fortunes." 

It  is  not  doubted  hut  that  they  extended  their 
infant  jurisdiction  beyond  the  limits  of  the  act, 
for,  as  the  lord  Verulam  farther  says,  "  They 
used  to  charge  the  subjects'  lands  with  false 
tenures  in  capitCf  by  finding  false  offices,  re- 
fusing to  admit  men  to  traverse  those  false 
offices  by  law.  If  any  fvere  outUwed,  the  law 
was  strained  to  its  rigour,  to  amount  to  the  for- 
feiture of  ^roods  and  lands.*' 

After  this  terrible  preamble,  in  which  we  find 
informations  solemnly  condemned  by  the  two 
greatest  lawyers  in  Engkind,  I  am  now  come 
to  the  i^igin  of  them  in  your  bench. 

In  the  report  of  the  committee  of  the  Houiie 
of  Commons  appointed  to  view  the  Cottonian 
library,  and  other  records  in  this  kingdom, 
Jan.  1732,  1  find  the  report  of  the  coroner  in 
the  Crown-office,  William  Bellamy,  whose 
interest  it  waf  to  stand  tooth  and  nail  by  infor- 
mations, they  lining  the  source  of  the  greatest 
part  of  his  wealth :  he  says,  the  early  records 
begin  1  Ed.  3.  If  so,  we  may  surely  expect 
to  find  the  antiquity  of  informations,  because 
be  says  the  bag  rolls  contain  an  abstract  of 
every  prosecution  by  indictment,  appeal,  infor- 
mation, &c.  He  says,  with  regard  to  informa* 
tions.  they  were  very  frequent  in  Henry  Tib, 
and  Henry  8th's  time,  and  long  before. 

As  to  their  being  in  Henry  7th's  time,  I  be- 
lieve him, but  that  there  were  any  before  I  can- 
•  not  believe,  because  I  am  very  well  assured  of 
the  contrary ;  it  looks  moreover  very  suspicious, 
that  ihe  gentleman  should  begin  at  tbe  middle 
4>f  his  antiquity. 

1  can  easily  account  bow  informations  came 

-   into  the  King's-bench  in  Henry  7th's  reign. 

The  act  above  mentioned  |^ves  power  to  courts 

•f  osixet  to  enquire  wtthool  grand  juries ; 
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the  coort  of  King's-bench,  being  a  court  of 
Oyer  and  Terminer  to  Middlesex,  it  was  in- 
cluded in  the  act.  Sir  Francis  Winningtoa 
dates  informations  no  higbet,  nor  is  there  tbe 
least  shadow  of  proof  they  were  ever  beard  of 
before. 

Thus,  my  lord,  we  are  sufficiently  dear  as 
to  the  origm  of  your  informations.  1  shall 
next  pursue  them  to  their  present  growth. 

8ir  Francis  Winningtou  observes,  that  m 
RastalVand  Coke's  Entries,  there  are  no  infor- 
mations, but  only  upon  penal  statutes ;  and  in 
Rastal,  says  be,  there  is  hardi?  one  informa- 
tion. See  Pry  one's  Case,  ModEern  Reports,  pi. 
5.* 

Thus  informations,  in  the  manner  I  stated 
thent  before,  slept,  after  the  repeal  of  the  act 
(1  Hen.  8,  c.  6.)  to  tbe  5  Car.  1.  I  suppose  tbe 
case  was  thus :  [See  the  Case,  vol.  3,  p.  998.] 

Hollis,  Elliot,  and  some  others,  had  been 
very  troublesome  in  tbe  House  of  Commons. 
The  clamour  being  against  tbe  severity  of  the 
Star  Chamber,  a  lawyer  finding  these  prece- 
dents of  informations  in  Henry  7th's  reign, 
mentionetl  since  in  Mr.  Bellamy's  Report,  • 
prosecution  was  formed  bv  way  of  informatioa 
m  the  King's-bench.  This  was  tbe  first  link, 
and  a  pretty  long  one,  from  Henry  7  to  Charles 
1.  Aner  this,  as  sir  Francis  WmniQgton  ob- 
serves, they  slept  to  king  Charles  2.  **  After 
which  (says  he)  they  were  sometimes  made 
use  of,  but  very  rarely  neither."  He  says 
moreover,  he  remembers  very  well,  lord  chief 
justice  Hale  often  said,  **  That  if  ever  infor- 
mations came  into  dispute,  they  could  not 
stand,  but  must  necessarily  fall  to  th^  ground." 
He  says  moreover,  **  informations  at  nrst  were 
never  questioned,  because  they  were  so  very 
rare,  but  of  late  times  they  have  been  more 
frequent  than  ever."  Sir  William  Williams  re- 
plied in  a  very  weak  manner ;  Dolben  and 
Holt  were  judges,  yet  none  touched  upon  in- 
formations, as  stated  before.  I  concluoe,  that 
informations  merely  at  tbe  king's  suit,  tot 
matters  concerning  which  a  grand  jury  may 
enquire,  are^  direct! v  contrary  to  the  scope  of 
Ma^a  Charta,  and  all  our  fundamental  laws 
of  liberty. 

I  observe,  my  lord,  that  Magna  Charts,  and 
all  those  laws  of  liberty  were  confirmed,  12  Will. 
3,  c.  3,  which  makes  them  laws,  de  novot  as 
they  were  before,  in  the  Petition  of  Right ;  and 
that  no  prescription  can  deprive  us  of  the  be- 
nefit of  them,  even  though  an  act  of  parliament 
could  be  produced  before  that  confirmation. 

Thus,  my  lord,  I  have  traced  informations  to 
their  spring-bead,  and  a  very  dirty,  muddy 
spring  It  is ;  sir  Francis  Winnington  has  in- 
formed us,  how  they  swaruRd  after  tb/UeTO- 
lution.  Since  I  came  to  act  a  public  part  as  s 
writer,  indictments  for  libels  have  entirely  ceas- 
ed.    I  can  remember  none  after  one  against 

*  Tbe  Report  is  in  5  Mod.  459.  See  also, 
Holt,  363.  See  also  Rex  v.  Abraham,  Comb, 
141»  1  Shower,  i6.  Bex  7%  Berchet,'!  Bbower 
10«. 
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nytelf,  oineteeii  yeiri  ig[o;  to  tbftt  bj  ezcifei 
And  inlbmutious  the  doininioDs  of  fprand  juries 
are  to  narrowed^  iliat  they  bear  the  same  pro* 
portion  ai  Portugal  doe«  to  Spain ;  one  tlin  of 
land  ia  Britannia*!  jointure.  My  lord  chief 
chief  justice  Holt  said,  informations  were  com- 
mon law,  that  is,  the  custom  of  your  court  is 
common  law.  If  that  aort  of  common  law  can 
prescribe  to  Blagna  Charta,  and  all  our  statutes 
of  liberty ;  if  the  sugi^tion  of  the  plaintiff 
•gainst  the  defendant  is  absolute  proof,  my 
Imti,  1  will  go  lo  Constantinople,  and  kiss  the 
grand  s«ignior*s  oatent  for  a  bow-string. 

In  the  case  or  Kendal  and  ICoe,*  the  same 
lord  chief  justice  said,  the  secretary  of  staters 
Dower  to  commit  was  common  law.  1  hare 
neard  it  likewise  said,  that  the  practice  of  45 
years  is  above  Magna  Charta,  and  an  hundred 
acts  of  parliament.  I  am  confident  your  lord- 
ship abhors  this  doctrine.  Common  law,  at 
Ibis  rate,  is  more  tyrannical  than  all  our  kings 
lioce  William  the  Conqueror  breathed  his  last. 

My  l«Htl,  I  hare  felt  in  my  own  person  the 
power  of  informations.  1  was  bound  over  i^ 
answer  to  one,  and  to  good  bebariour  six  years 
in  the  last  reign,  and  tire  in  this.  1  am  told, 
the  scheme  is  to  keep  me  under  these  circum- 
stances during  this  reign.  1  hope  this  day, 
from  the  candour  and  justice  of  your  lordship, 
better  things  ;  that  you  will  lift  up  Britannia's 
drooping  head,  and  tell  her,  Magna  Charta 
shall  live. 


Tritd  qfjohn  Almoin : — 
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The  preceding  article  1  take  to  relate  to  the 
fblkMving  Case,  which  is  extracted  from  Uar- 
Hardistoo's  Re|>orts,  vol.  12,  pp.  S9;{,  346. 

**TuE  Kino  and  Dr.  Eirbert. 

•«  Trio.  Term,  0  G.  8,  1733. 

**  The  defendant  had  given  notice  to  the  At- 
torney General,  that  he  should  move  the  Court, 
that  bis  recognizance  should  be  taken  off  the 
file  and  discharged,  fur  certain  errors  appearing 
upon  the  face  of  it.  He  said  he  bod  been  taken 
tip  by  a  warrant  from  one  of  the  secretaries  of 
state,  signed  De  la  Faye ;  and  he  conceived 
that  this  warrant  ought  to  have  been  signed 
with  the  name  of  the  secretary  of  state  himself, 
and  not  with  the  name  of  one  who  was  but  an 
Qfiicer  under  him.  IVhen  he  was  brought  be- 
fore the  secretary  of  state  upon  this  warrant, 
the  secretary  of  state  committed  him;  and 
iince  a  private  justice  of  peace  has  taken 
upon  himself  to  bail  him,  requiring  him  to  enter 
into  this  recognisance.  No  man,  he  submitted 
it,  has  authority  to  bail  another,  unless  he  is 
equal  to  the  peison  committing.  A  justice  of 
peace  is  an  officer  inferior  to  a  secretary  of 
state ;  and  tlierefore  he  conceived  that  this  re- 
cognizance roust  be  illegal. '  He  observed  far- 
ther, that  the  terms  of  this  recognizance  are, 
that  he  shall  keep  the  peace ;  and  likewise  tliat 
heshall  appear  in  the  court  of  King's-bench,  to 
^vrsQCli  matters  as  shall  be  objected  against 

•  Sts  ToL  U,  p.  1899. 


him.  He  did  sgree  that  a  justice  af  peace  has 
authority  to  bind  over  to  the  aesdoMs ;  bat  this 
was  the  first  time  that  he  ever  beard  that  they 
had  futbority  to  bind  over  to  this  eovrf.  And 
to  shew  that  they  could  not  have  sacli  an  aa- 
thority,  he  appealed  to  the  staiate  of  18  Edw. 
3  ;  87  Edw.  8,  18;  49  Edw.  3  ;  and  1  &  f 
Phil.  Ac  Ma.  He  took  notice  farther,  *hat  be 
had  entered  into  this  recognizance  so  kmg  ago 
as  Mich,  term  last;  and  no  ipforaiation  has 
been  filed  against  him,  nor  has  lie  bad  oae  sin- 
gle charge  during  all  this  time.  The  Court 
said  that  they  Mieved  it  was  usual  for  tbe 
secretaries  of  state  not  to  sign  these  warrants 
themselves.  To  the  second  objection  they 
could  not  encjuire  into  it  u|»on  this  moiioo;  be- 
cause tbe  notice  is,  that  the  Court  will  be  osoved 
to  dificharge  the  recognizance,  for  errors  sp- 
pnring  upon  the  face  of  it.  To  the  third  they  * 
said,  these  recognizances  are  very  frequent  lo 
this  court ;  and  therefore  they  should  certainly 
not  onler  the  present  one  to  be  taken  off  tbe 
file  upon  nnotion.  If  the  reeognizanee  is  ille- 
gal, the  defendant  has  his  remedy  another  way. 
To  the  last  objection,  tliey  did  agree  that  if 
there  liad  been  a  year  passed  from  the  time 
that  this  recognizance  was  giren,  and  no  pro- 
secution against  the  defendant,  he  would  nave 
been  iiititled  to  be  discharged.  But  till  then, 
by  the  rules  of  the  court,  he  caaaot;  aooord- 
ingly  the  motioo  was  refused." 

•«  Mich.  7  Geo.  8,  1733. 

**  Mr.  Josling  moved,  that  a  certain  recog- 
nizance, by  which  the  defendant  was  bound  to 
appear  io  this  court,  might  he  taken  off  the  file ; 
that  so  much  of  a  rule  of  this  court,  as  rdalcd 
to  the  defet?dant's  appearing  to  this  recogni- 
zance, miglit  be  discharged ;  that  tbe  dcraa- 
daot*s  papers,  seized  by  virtue  of  a  warraat 
from  one  of  the  secretaries  <»f  state,  Ibight  be 
restored  to  him  ;  and  that  a  satisfiMtion  might 
be  awarded  to  him  for  the  imprisomnent  he 
suffered  under  this  warrant.     He  took  netiee 
that  some  time  before  the  beginning  of  last 
Michaelmas  term  a  warrant  was  iasiMd  feith 
in  the  name  of  the  duke  of  Newcsatle,  one  ef 
the  secretaries  of  state ;  whidh  was  directed  to 
two  of  the  king's  messenjgers,  requiring  tbess, 
taking  a  constable  to  their  assistsnos,  to  make 
diligent  search  in  the  boose  of  tlie  dsfendaat, 
the  author  of  a  treasonable  pspcr,  intilled  *  The 
Royal  Oak  Journal,'  for  all  pepers  of  what 
kind  soever,  in  his  custody,  and  to  bring  the 
said  defendant  with  the  said  pspers  betora  bin. 
The  messengers,  without  taking  a  censtshle  to 
their  assistance,  entered  into  the  defiendant's    » 
house,  seized  his  papers,  and  brought  tbem» 
together  with  the  defendant,  before  Mr.  De  la 
Faye,  who  was  the  duke  of  Newcastle's  soere- 
tary,  and  a  justice  of  |ieaee.    No  ooo  was 
examined  by  Mr.  l>e  la  Faye,  to  pro%e  the  de- 
fendant to  lie  the  author  of  this  psper ;  nor  did 
the  defendant  confess  it.    Ho«i  ever^  Mr.  De  la 
Faye  told  the  defendant  he  most  comoiit  biai» 
if  M  did  not  enter  into  a  noogBinanoa  in  Ihe 
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sum  of  100/.  with  two  sufficient  bail,  condi- 
tioned for  his  appearance  in  the  court  of  King'a- 
beocb  the  first  day  of  last  Michaelmas  term, 
and  not  depart  the  court  without  license.  To 
avoid  being  committed,  the  defendant  with  two 
sufficient  bail  entered  into  such  recog^nisance ; 
and  the  recognizance  was  si^ed  *  Cb.  l)e  la 
Faye.'  The  defendant  appeared  in  the  court 
of  King's- bench  on  the  first  and  last  day  of  last 
Michaelmas  term,  and  on  the  first  and  last  tlay 
of  the  three  following  terms ;  but  on  the  last 
day  of  Trinity  term  last,  as  soon  as  he  bad 
moved  to  have  his  appearance  recorded,  bo 
prayed  to  be  discharged.  Ufion  this  the  Attor- 
ney-General exhibited  two  inlbrniations  Against 
him  in  open  court,  and  moved  that  he  nu;;ht 
be  charged  with  them.  Mr.  Masterman  ac- 
cordingly  demanded  of  the  defendant,  whether 
he  appeared  to  them.  The  defendant  did  not 
by  any  open  act  either  assent  or  dissent  to  the 
«juestion  demanded  of  bim ;  but  insisted,  that 
the  recognizance  by  which  he  was  bound  over 
fo  this  court,  was  illegal,  and  that  he  ought  to 
be  discharged  from  it.  The  Court  told  him 
that  they  cuuld  nut  discharge  his  recognizance. 
Upon  that  he  went  out  of  court,  and  the  officer 
recordeil  his  appearance  to  the  informations. 
This  Mr.  Josling  said  was  the  state  of  the  fact ; 
and  upon  this  state  of  it  be  apprehended  that 
liis  motion  was  regular.  He  said  he  should 
not  contend  but  it  has  been  resolved,  that  a  se- 
cretary of  state's  warrant  to  stize  a  person 
suspected  of  treasonable  practices,  was  legal. 
But  this  resolution  was  but  a  late  one,  founded 
only  upon  precedents,  and  not  one  ancient  re- 
solution in  the  hooks  to  justify  it.  However  it 
never  was  yet  resolved,  that  a  secretary  of  state 
couid  grant  a  warrant  to  seize  a  person's  papers, 
and  it  manifestly  is  against  the  rights  and  li- 
berties of  the  subject.  As  the  warrant  itself 
was  illegal,  so  was  the  execution  of  it  likewise. 
For  it  was  done  without  the  assistance  of  a 
constable,  and  the  defendant  not  brought  be- 
fore tlie  secretary  of  state  himself,  as  the  war- 
rant  directed,  but  a  secretary  under  him.  He 
then  objected  to  the  recognizance ;  he  said  lie 
should  nut  contend  but  iliere  were  precedents 
to  justily  a  justice  of  peace  in  binding  a  man 
over  to  this  court :  but  there  was  not  one 
resoliitiou  in  the  books  ancient  or  mod(>rn  to 
justify  such  a  practice.  A  justice  of  peac^ 
has  a  jurisdiction  whicli  is  confined  within  the 
bounds  of  his  county.  And  it  would  be  a  matter 
very  inconvenient  to  the  subject,  if  it  should 
once  l»e  settled  for  law,  that  a  justice  of  peace 
in  Cumberland  might  bind  a  man  over  to  this 
court  sitting  at  Westminster.  The  nuiuner  of 
taking  the  present  recognizance  was  illegal 
too,  in  as  much  as  there  waa  the  oath  of  no 
one,  nor  the  confession  of  the  party,  at  the 
time  it  was  required  of  him.  The  form  ot  it 
is  likewise  bad ;  for  the  defendant  is  bound 
over  to  appear  at  the  court  of  lung's -bench  at 
Westminster;  whereas  the  stile  of  this  court 
is  *  coram  rege  ubicunque;'  it  is  not  inserted 
in  the  recognizance  for  what  cause  he  is  to  ap- 
pear ;  ihe  recognizance  is  signed  too,  Ch.de 
VOU  XX. 


la  Faye  ;  so  that  the  Christian  name  of  tie  la 
Faye  is  im|>eriecUy  set  out ;  and  it  no  where 
appeare  in  the  recognizance,  that  he  was  a 
justice  of  peace.  Mr.  Josling  then  spoke  to 
the  appearance  of  the  defendant ;  and  sub- 
mitted in  the  first  place,  that  the  deftsodant  in 
fact  did  not  appear  to  these  informations  ;  and 
in  the  next  place  that  he  legally  uould  not.  He 
did  agree  that  when  the  question  was  asked  the 
defendant,  whether  he  ap|»eared,  he  did  not  in 
ivords  directly  refuse  it ;  but  he  contended  thai 
the  recognizance  by  which  he  was  brought  into 
court  was  illegal ;  which  was  the  same  thing  as 
if  he  had  in  words  directly  contended  that  he  was 
not  obliged  to  appear.  He  submitted  it  therefore, 
that  when  the  officer  of  the  court  demands  of 
the  party  whether  lie  appears,  the  party  insists 
that  he  is  not  bound  to  appear;  the  Court 
tells  him  that  be  is  bound  to  appear,  and  if  he 
does  not  bis  recognizance  will  be  forfeited; 
the  party  upon  that  goes  out  of  court,  that  ma^ 
as  well  be  construed  a  departure  without  li- 
cense, as  an  appearance;  for  which  reason 
with  re^d  to  the  fact  he  sulimitted  it,  the 
officer  did  wrong  in  recordioe  that  the  defen- 
dant did  appear  to  these  informations.  Hut 
supposing  the  fact  to  be  that  he  did  sulypit  to 
appear ;  yet  as  the  recognizance,  which  it 
in  the  nature  of  a  process,  to  bring  the  party  in 
to  appear,  was  illegal,  for  the  reasons  be  had 
before  given,  be  conceived  that  the  appearance 
could  not  be  legal  neither  ;  and  for  authorities 
to  support  the  several  parts  of  his  argument 
he  cited  Godb.  118,  147.  39  H.  6,  27.  Arch- 
bishop of  Canterbury's  case,  4  Jac.  3.  Sid.  S3. 
Lut.  9.51.   1 1  H.  4,  7.    Lamb.  89.    Cr.  3,  646. 

**  Tiie  Chief  Justice  said  that  in  the  case  of 
Kendal  and  Roe,  it  was  settled  upon  solemn 
debate,  that  a  secretary  of  state  might  issue 
out  his  warrant  to  apprehend  the  person  of 
any  man  on  suspicion  of  treasonable  practices ; 
and  therefore  did  not  think  that  that  part  of  the 
present  vi  arrant  would  have  been  disputed  at 
this  day.  As  to  the  other  part  of  it,  with  regard 
to  seizing  the  defendant's  pafiers,  he  would  not 
n'lvt  an  opinion,  whether  it  was  legal,  or  not. 
This  Court  couhl  not  make  a  rule  upon  the 
messenger,  that  did  seize  them,  to  restore 
them  ;  and  therefore  that  question  was  not 
properly  before  the  Court  for  their  determina- 
tion. There  was  no  occasion  to  determine  nei- 
ther, whether  in  general  justices  of  peace  have 
authority  to  bind  over  to  this  court.  The  per- 
son that*did  this  in  the  present  case,  was  a  jus- 
tice of  peace  for  the  county  of  Middlesex, 
and  undoubte<Hy  he  might  hind  over  to 
this  court ;  this  court  having  a  jurisdiction  of 
Oyer  and  Terminer  for  that  cnnnly.  How- 
ever he  had  bi'fure  him  several  precedents 
of  juMices  of  peace  of  other  counties  bind- 
ing over  to  this  court  likewise.  He  had 
likewise  before  him  several  precedents  of  re- 
cognizances taken  by  judges  of  this  court  and 
justices  of  peace,  wherein  the  stile  of  their  au- 
thority was  not  inserted.  He  had  seen  several 
too,  which  are  only  in  this  general  form  ad 
respondendum.  &c.    And  as  to  the  other  ex. 
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ceptioM,  with  rcgtrd  to  the  form  of  this  raeoff- 
■bnuicr,  if  tiMre  wii  ftn j  weight  id  theoiy  the 
defimdant  night  ha?e  talseo  ad?  antageof  then, 
if  a  fekare  Fadaa  had  bceo  brought  opott  it. 
Bat  what  the  defendant  baa  done*  nat  in 
jodgmcot  of  law  aaoonted  to  an  appcaranee ; 
and  as  that  ii  ao,  all  defecta  io  toe  racoff- 
abance  are  thereby  cured ;  fMrthbparpoiatlie 
•hief Juatice  mentioocd  the  eaae  of  WidriDgtoii 
Md  CharltOB,  Trin.  11  Anne.  That  was  an 
appeal  of  nurder ;  the  defendant  did  not  ap- 
pear till  the  Bsigent ;  and  whea  he  did  appear, 
aia  appearance  was  entered  in  the  moat  cnntioaa 
manner  that  could  be,  for  it  wat  in  theae  words, 
^Et  prsdictos  defendena,  aaNia  sibi  oauubas 
'ndYaatagiis  el  eiceptioafcai  tam  nd  brere 
*  ongipale  ipiam  ad  proceasom,  venit ;'  and 
thereopon  for  fanlts  in  tne  Eiigant  he  deimuTed. 
Lord  Naodeefleld,  Mr.  Justice  Ejm,  and  Mr. 
Justice  Powis  held,  that  all  defects  in  proccn 
were  cured  hy  the  patty's  appearance.  Mr. 
Jnstioe  Powel  indeed  was  of  another  opinion, 
ns  this  was  a  Writ  of  Appeal ;  but  agreed  such 
dsftct  would  bate  been  cared  by  appearance 
ia  ererj  other  action. 

<*  The  rest  of  the  Court  agreed  with  the  Chief 
Justice  in  the  present  case ;  aoeordingly  the 
Biotioa  was  disallowed  of.** 


See,  also,  another  report  of  the  nme  case 
in  W.  Kelyng,  p.  ICl.  In  8  Mod.  p.  177, 
Fortesc.  37,  are  two  reports  of  the  King  v. 
Barbery,  which  I  suppose  relate  to  this  same 
aersoD,  though  the  points  are  not  theeame. 
rortescue  says,  **  Barbery  was  a  worthy  ho- 
nest clergyman,  and  a  good  diriue,  but  wm 
drawn  in  by  some  of  liis  party  to  write  a 
pamphlet,  in  which  the  roioiitry  thought  there 
were  some  scandalous  reflections  upon  the  go- 
femment." 

In  the  preceding  Report  of  Almon's  Case 
•re  some  incorrectnesses  which  1  hare  not  Teu- 
tared  to  alter. 


Ei 


As  to  the  proceeding  for  an  nUachai^ 

r'nst  Almon,  in  raapect of thepuMioatiaB  af 
^  Letter  concerning  Libels,  Warrants,  8ei- 
rare  of  Papers,  In.'  see  fol.  19,  p.  1069,  and 
lord  chief  justice  Wilmot'a  Notes  of  Opiaioaa 
aad  Jadgments  aa  there  cited. 
Concerning  the  nen^xanMaatiea  of  MiUcTv 
835,  see  what  Mr.  Danai^f  aaid  in  tha 
ease  of  Comamie,  reported  16  New  Plarl. 
Hiit.  p.  It79. 

Of  the  ooarersatioa  which  paawd  betweea 
Mr.  Mackwortb  and  ford  MansfieM,  p.  838, 
see  Mr.  Machworth*s  acoeunt,  16  Mew  Pari. 
Hist  pp.  1149.  1189. 

Mr.  Burke,  in  the  debate  upon  a  motiaa  of 
the  bte  lord  MulgraYO,  respectiag  the  lafer- 
mation  tM  cjficio^  animad? ertcd  upon  thin  case 
of  Almon,  see  16  New  Peri.  Hiit  pp.  115t, 
1153.  1199.  See,  also,  the  Beply  of  tha  At- 
torney-General l>e  Grey,  pp.  1155.  1194»  of 
the  same  volume. 


To  the  words  •<  thej  had  affidaviU,"  p.  85(H 
I.  38,  Mr. Seijeant  Hill  had  wittten  in  his  copy 
of  Burrow  the  folkming  Note : 

**  The  facU  in  the  affidatits  ought  to  have 
been  pro? ed  at  the  Triel :  aa  th^  were  not, 
nor  any  reason  given  why  they  were  not,  they 
could  not  by  the  known  course  of  the  eourti 
nor  ought  in  reason  to  have  any  weight,  an  a 
motion  for  a  new  trial ;  therefore  there  mast 
be  some  mistake  in  this  report;  perhaps  they 
mig^t  be  read  in  eitenuation  of  the  puaish- 
ment,  but  certainly  couM  not  be  for  a  new 
trial ;  unless  as  above  intisBated,  the  affidavits 
had  gone  further,  and  given  aome  good  renaoa 
why  the  facts  in  the  affidavits  were  not  proved, 
siH:n  as  sudden  illness  in  defendant's  witnesses^ 
or  non-attendance,  though  aerved  with  sab- 
poenas,  for  sicknese  of  The  witnesses,  if  aol 
sodden,  would  not  be  sufficient,  but  the  dcfca* 
dants  should  have  moved  to  put  off  tha  tiial.'* 

See,  also,  jvpr.  pp.  844, 845. 
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J54.  The  Trial,  of  John  Miller,  Printer,  before  Lord  Mansfield, 
and  a  Special  Jury  of  Citizens  of  London,  at  Guildhall,  for 
re-printing  Juaius's  Letter  to  tlie  King,  in  the  London  Even- 
ing  Pott,  of  the  19th  of  December,  I769:  10  Geohok  IIL 
A.D.  1770.    [Taken  ia  Short-hand  *j 

iDrndiiigOTtrtbe  paper  ilMtr.aod  in  eouMdm: 
lion  of  Um  prooli  tlitt  are  to  be  Uid  bcture  701^ 
1  ibonld  bare  Ibought  it »  csie  m  plain,  aii4 
in  M  ordioary  a  oonrw  orjuiliee,  that  it  wooM 
alwolHiely  be  inpcMuble  lo  bafe  miiiakeci, 
cilfacr  Ihe  applioation  of  the  proob  of  the 
cbArpi  (bat  are  laid,  or  Ifae  ooiidmion  to  be 
made  from  Ibcm.  I  bare  out  of  myieir  ketm 
able  to  imagine,  nor  bate  I  learnt  from  tbe 
ciMTcnatioD  of  any  one  mao,  ibat  there  ia  a 
Bfrioui  naa  of  tbe  profewioo  in  ibe  binplont, 
bo  baa  Ihe  eroalten  donbl  wbelhcr  ibia  Durbt 


Speciu.  JDir.f 
Samuel  Alhawca,  of  Hartb'a-lase. 
Henry  Toytey,  Clement'a-hiw. 
Joieph  LancaatM,  Oroen  Leidce-lane. 
William  Gill,  Abohorch-lina. 
John  Whitmare,  I^wrenoe  PoDltBey-hoe. 
Joahna  Rcdibaw,  81.  Peter  le  Poor. 
Willlaiu  Deiiaofe,  Bartholomew-lane. 

Tuletmn. 
William  Cave,  ofFaiTiDKdon  Without. 
William  Waaher,  Bitbopa^le  Within.    •■ 
George  More,  Fan-icgikiD. 
Joshua  Woodward,  Bell>yai4,  Oncecharch- 

atrcet. 
Bicbard  Ayrea,  Biabopegate-atreet 

Tbe  caae  waa  opened  by  Hr.  Walker.— 
The  record  aUted,  Ibat  tbe  defenJanl,  John 
Miller,  did  unlawfoll*  print  and  piiblitb,  or 
cauM  lo  be  printed  end  publitlied,  a  certain  ae- 
dilioii*  paper,  entitled,  The  London  Erening 
Prat,'  Saturday,  December  16lh,  to  Taeeday, 
DecemlWT  19ih,  in  which  nai  ccnlained  * 
certain  libvl,  reflrcling  upon  the  Kioff,  the 
administration  of  envernmeol,  hia  pnncipal 
officers  of  atate,  and  the  meiiibera  of  the  hon. 
Houw   of  Commiini,   in  tlieee   words,    [The 

Siper  read.]t  The  defendaol  pleaded  Not 
luitty. 

Sot.  General  (Thnrkiw).  Pleaae  your  tord- 
ahip,  and  you  icpollemeu  of  thejnry,  1  am  hlte- 
wiKeot'L'ouaael  for  the  crown  in  this  proaecution, 
whicli  is  broui;bt  hy  tbe  Attorney  .General 
agatDRt  John  Milter.  1  haie  Tery  aelilam  fbutid 
myaelf  more  puxzled  how  tu  itate  a  queatioD  toa 
court,  and  in  what  manner  lo  adapt  it  lo  a  coitrt, 
than  1  am  upon  tbe  preacnt  accaaioH.   Because 


*  Piiblisbed  in  the  London  Muaeam  (of 
which  HiUer  was  tbo  puUiaber)  for  October 
1770. 

t  Owing  to  a  neglect  of  the  lammooing 
officer,  only  ae*en  of  the  Special  Jury  alleod- 
ed,  upon  which  Hr.  Beardmore,  the  deren- 
dant's  attorney,  com^ained  to  tlie  Court  of  Ihe 
aummontea  for  tbo  Special  Jary  not  being  ia- 
aoed  ID  proper  time,  and  that  to  bia  certain 
kuowledga,  no  aummookea  were  delivered  the 
day  before  at  twelve  o'clock.  The  Court  al- 
lowed Ifae  Donwiaint  M  be  just,  bat  look  no 
further  notice  of  it.  Five  Taleamen  wci*  tbtn 
drawn.     Orig.EJit. 

%St9H,f.»U,  -' 


:    my  memory  d 


to  be  deemed  a 

icrla  ma  ezeoedingly,  if  tbe  learned  Kenllt 
who  apoke  of  Ibia  ■u^^  before,  diJaoy  time 
venlore  lo  «iy,  in  ao  many  plara  word*,  that 
Hie  eonieoU  of  that  paper  weM  ltg[al  and 
JDneceat.  I  am  mittakeo  if  they  did.  k 
Bi«ms  to  me  imnoaaible  tbat  »uch  an  idea 
CUD  be  Ibriaed;  bul  instead  uf  it,  if  I  ra- 
inember  it  right,  tiom  the  general  aad  looaa 
diacourae  of  them,  conceming  the  liberty  of 
ibe  preaa,  it  waa  a  Wrgt  aud  iiodeBned  anb- 
ject,  GODcerDiiig  the  right  of  individuala  la 
ijieak,  to  write,  to  poblisb  with  freedom,  their 
iwo  free  Ifaougbta,  upon  all  manoer  of  aub> 
jecla ;  theae  topica  were  pretty  laroetv,  but  aa 
ilie  aama  time  pretty  generally  handled.  Now, 
il  doea  nut  appear  to  me  tbey  were  or  could,  in 
Die  nature  of  it,  bo  applied  to  tbe  preaent  caae. 
For  1  ueither  ihi,  nor  ever  will,  attempt  to  lay 
before  a  jury,  a  cauae,  in  which  1  was  under 
llie  neceaaily  of  stating  a  aiogle  principle  that 
went  lo  inlreDch,  in  ibe  smalleat  degree,  upM 
the  Browed  and  acknowledged  liberty  of  tbe 
sulyecla  of  ibia  ooantry,  ercn  with  regard  to 
the  prcaa.  Tbo  camplsint  I  bare  to  lay  bafota 
jou,  ia,  that  that  liberty  haa  been  ao  abuaed, 
so  turned  to  licenliouanesa,  in  tbe  manner  im 
which  it  baa  been  eseroiaed  upon  the  preaeat 
occanoa,  ihat  under  the  notioa  of  arrogating 
liberty  lo  one  man,  tbat  ia,  the  writer,  printer, 
and  puhliaher  of  thia  paper,  ihey  do,  in  effect 
and  Gonaeqoence,  annihilaU  and  deatroy  tba 
of  ail  men,  noro  ar  leaa.  UndoaMedly 
_ed  tha  liberty  of  rob* 
liing  upon  tlie  bigbw^,  hu  a  very  cooaidar- 
able  portion  01'  it  allollad  to  bim.  But  where 
isthehbertyoftbemanlhatiarobbadr  Wbera 
is  the  liberty  of  the  man  that  ia  injured  f  Li- 
berty cooaiata  in  a  fair  and  equal,  public  and 
general  eejoymenl  of  erwy  aaaa'a  person,  for- 
lona,  and  repntaiion,  umA  Ihe  protedioti  of 
the  law ;   and  Ihe  maoMnt  tke  law  h  ailent  or 


iberty  ot 


ffhUwirar,  hit  npotaiiaa  it  takn  »w«j  Sam 
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him,  ami  tyranny  of  the  filest  sort  in  expected, 
and  au  opportunity  in  ^\\tn  to  hired  and  f enul 
wrilf rs,  to  vent  their  malice  for  money,  against 
the  ix'bt  characters  in  the  country,  and  a^iust 
erery  cliaracter  wltich  tlicy  c:ui  l>e  hired  to 
iniiuit  fur  money.  All  I  desire  is,  that  the  hue 
may  be  fairly  drann,  and  justice  bO  admints>* 
tered,  as  lo  protect  ibe  ifeneral  liberty  of  man- 
Iciiitl  ;  and  nut  under  the  noiion  of  'protrctingf 
tite  liberty  of  those  that  do  wron^,  encoura^fe 
thcui  in  licentiousness  and  destruction  of  all 
laws  human  and  divine,  of  all  countries  as  well 
ai  this,  which  all  people  will  a^jfrce,  upon  the 
principle  of  common  sense,  ou^^bt  to  be  pro- 
tected and  defended.  (itMitlemen ;  thette  are 
the  only  pnnciptes  upon  wliirh  this  prosecution 
dependti ;  and  if  tiie  prosecution  is  not  to  bo 
avpportetl  upon  these  principles,  1  desire  it 
may  be  rejected  and  abandoned,  and  I  on^^ht 
to  be  ashamed  to  maintain  it  at  all.  With  re- 
||[ard  to  the  pn-s<  nt  libel,  the  businefis  of  those 
that  maintain  this  prosecution,  is  to  prove 
these  facts.  The  man  that  is  charsred  with 
having  printed  and  published  iliis  paper,  has 
printed  and  has  published  a  paper,  in  nhich 
concerning  the  kin<;,  concerning  the  House 
of  Commons,  concerning  the  great  officers  of 
state,  concerning  the  public  affairs  of  the 
realm,  there  are  uttered  things  of  such  ten- 
dency and  application,  as  ought  lo  be  punished. 
Now,  gentlemen,  when  I  state  the  proimsiiion 
80,  it  uill  be  %ery  manifebtly  ami  obriously 
understood  I  am  proceeding,  not  only  to  prove 
the  fact  of  the  present  defendant  having  printeil 
and  published  that  paper,  but  to  go  so  tar  into 
the  particular  parts  of  that  paper,  as  to  prove 
it  does  apply  as  the  charges  of  the  information 
express,  lo  prore  that  it  does  apply,  or  to 
consider  it  as  a  subject  liable  to  discussion  and 
doubr,  is,  when  I  come  to  consider  it,  but  an 
insult  upon  your  understamlinQ' ;  for  you  have 
no  one  reproachful  epithet,  whioli  is  not,  in  the 
▼arious  shapes  which  a  hmg  jinule  ol  words 
could  lie  turned  into,  put  upon  tlie  fieison  of 
the  king.  He  has  been  reviled  throughout  the 
liistory  of  his  life,  from  his  birth  to  the  present 
moment.  His  education  has  been  represented, 
as  convertetl  to  the  most  frivolous,  to  the  most 
malignant  purpose ;  his  heart  is  represented,  to 
be  corrupt  to  such  a  degree,  to  be  abandoned 
•o,  that  all  the  sacred  diuies  cf  the  great  trust 
re|K>sed  in  him,  have  been  violated :  thus  the 
possible  business  of  private  contention,  with  a 
character,  for  the  pur|>o8e  of  making  a  king 
mote  contemptible,  he  is  rrpresenteil  as  the 
tnost  contemptible  character  upon  earth.  You 
have  been  told,  in  consequence  of  that,  he  has 
set  upon  edge  against  him  the  minds  of  all  his 
fubjects ;  and  in  conclusion  aOer  that,  the 
king  is  threatened  with  another  rerolution,  in 
the  fitilc  of  manifest  rebellion,  like  new  pro- 
claiming war.  When  we  are  come  to  that 
situation,  w  hen  it  shall  be  lawful  for  any  man 
in  this  country  to  speak  of  the  sovereign  in 
terms  attemptmg  to  fix  upon  him  such  con- 
tempt, abhorrence,  and  hatred,  there  is  an  end 
fall  government  wbttfoerery  and  theo  liberty 
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is  indeed  to  Mi\  for  itself.  Now,  gentlemen, 
I  have  stated  to  you  in  general,  what  1  look 
upon  to  be  the  import  of  this  libel.  If  I  was 
to  mention  even  the  passages,  ia  there  one  of 
them  would  fall  short  ol  the  representation  I 
have  given  them  ?  In  the  first  place,  the  king 
is  supposed  utterly  ignorant  of  the  duty  of  bis 
office ;  in  the  next  place,  he  is  looked  upon  to 
have  a  fixed  prejudice  against  the  character  of 
an  honest  man.  **  Supt»osing  him  (says  the 
libel)  ma«le  sensible  at  la^t  of  the  great  duty  be 
owes  to  his  |»eople.*' 

Is  it  fit  that  any  magistrate  should  be  talked 
of  in  that  manner,  much  less  is  it  fit,  that  the 
king  should  *^  that  he  should  be  made  sensible 
of  his  own  disgraceful  situation'* — is  that  tbe 
language  for  the  first  magistratL*  in  this  coon* 
try  ?    No  matter  how  improbable  thus  the  best 
of  characters  of  honest  meaning  men,  is  re- 
moved by  such  writers ;  but  to  be  sure,  that  is 
a  very  unfair  and  unjust  idea  to  give  th«^  per- 
son of  a  king,  ami  yet  thry  would  have  yon 
suppose,  that  is  no  libel  at  all.     **  It  is  tbe 
misfortune  of  your  life,  an«l  originally  tbe 
cause  of  every  reproach  and  distress   whicb 
has  atti-nd(>d  your  guverumeui,  that  ^ou  should 
never  hate  been  anpiainted  with  the  language 
of  truth,  till  yuu  found  it  in  the  oomplainls  of 
your  subjects.*'     Can  a  man  lie  branded   with 
a  more  otiious  and  di^gracefi.!  repretientation  of 
him,  than  that  he  had  been  so  educated  from 
the  beginning  to  the  end  of  his  life,  as  to  be 
utterly  ignorant  of  the  language  of  truth.   The 
stile,  the  insolent  manner  of  it,  is  >%hat  will 
occur  to  any  body.     He  desires  him  to  dis- 
tiuguibh    between   the  permanent   dignity   of 
a  king,  and  that  which  servet>  only  to  (iromote 
the  tcmjturary  interest  and  miserable  aiiihitioi] 
of  a  minister.     **  You  ascended  the  thritne  with 
a  declared,  and,  1  iloubt  nut,  a  sincere  resida- 
tion   of  giving  universal  satisfaction  tu  your 
subjects.     V(m  found  them  pleased   with  tbe 
nuvelly  of  a  young  prince,  whose  countt  nance 
promised  even  more  than  his  words .  ai:d  loyal 
to  you,  not  only  froiu  principle,  hut  passion. 
It  uas  not  a  c<dd  profession  ol  allegiance  to  the 
first  magistrate,  but  a  partial,  anmiate<l  attach- 
ment to  a  favourite  prince,  the  native  of  their 
country.    They  diti  not  wait  to  examine  your 
conduct,  nor  to  be  deterniiueil  hv  experience, 
but  gave  you  a  generous  credit  tor  the  tnture 
blessings  of  your  reign,  nod  paid  you  in  ad- 
vance the  dearest  tnhiite   of  their  aflectious. 
Such,  8ir,  was  once  the  <li»p(»siti(m  ot  a  people, 
who  now  surround  your  throne  with  repniaches 
and  complaints.     I>o  justiiv  to  yourself,  banish 
from  your' mind  those  unworthy  opinions,  with 
which  some  interested  persons  have  laboured 
lo  possess  you.     Distrusi  the  men  who  tell  yon 
the  Knglish  are  naturally  light  anil  inconstant, 
that  they  complain  without  a  cause.   W  iibdraw 
'yonr  confidence  equally  from  all  parties,  from 
ministers,  favourites,  and  relations,  and  let  there 
he  one  moment  in  your  life  in  w  hich  you  have 
consulted  your  own  understanding." 

Gentlemen  ;  is  it  fit  that  the  first  magistrate 
of  tliis  coiiDtry  thoukl  be  represeated  to  hit 


873] 


J(tr  a  Libel. 


A.  D.  mo. 


[874 


people  in  the  vray  in  which  1  ha? e  now  stated 
to  yon,  as  never  liavinp^  once  consultetl  his  own 
un^lerstandin^r  ?  |  do  not  even  dnell  apon  the 
epithets,  which  are  the  natural  consequences  of 
treatin<>^  the  person  of  the  kintj^  in  that  manner. 
The  next  char^^e  u|Mm  him,  is,  that  he  takes 
a  share  in  the  narrow  views,  antl  fatal  malii^uity 
of  some  individuals,  and  to  sacrifice,  conse- 
quently, private  objects  under  the  (government, 
for  the  private  purposes  of  (^ratifyinij;  pique  and 
resentment ;  then  it  meniiuns  [that  by  the 
peare]  Enj^land  %vas  sold  to  Prance,  and  his 
majesty  was  deserted  and  betrayed  in  it.  But 
the  next  article,  the  kiou:  is  char^^eil  with,  is 
what  I  mentioned  to  you  before,  which  is,  he 
has  put  himself  into  the  condition  of  an  ene- 
my, a  private  enemy  to  an  individual  man. 
ForGoirs  sake,  why  ?  What  man  could,  with- 
out offending  the  laws,  put  himself  in  a  situa- 
tion, either  to  deserve,  or  actually  to  meet  the 
private  enmity  of  the  king ;  and,  as  I  told  you 
l)efore,  in  order  to  lessen  the  kinif  the  more  in 
your  esteem,  this  gentleman  is  represented  to 
you,  who,  in  the  ^rmer  part  of  his  life  had 
acted  upon  a  settled  opinion,  that  there  were 
few  excesses  to  which  the  character  of  an  Enj;- 
lish  gentleman  might  not  be  reconciled,  and 
that  he  could  take  the  same  latitude  in  the 
choice  of  political  principles  as  he  had  in  the 
conduct  of  his  private  life.  With  regard  to 
the  former,  it  seems  to  be  somewhat  smgnlar. 
I  have  always  understood  that  principles, 
either  moral  or  political,  were  fixed  upon  the 
consciences  of  men,  and  an  honest  man  was 
not  at  liberty  to  choose  different  principles. 
But  this  is  all  said  with  a  view  of  lessening  the 
character  of  that  gentleman,  tu  make  the  con- 
clusion afterwards,  that  it  is  an  unworthy  con- 
tention, (and  it  is  represented  as  unworthy) 
and  giving  an  air  of  ridicule  to  the  difficulties, 
in  which  the  king  has  been  l>etrayed  ;  and 
making  it  a  principle  of  f^overnment;  that 
lie  had  not  only  stretched  every  nerve  of 
jCfovernment,  hut  violated  the  constitution  by  an 
ill-advised  personal  resentment.  Is  this  lan- 
guatrc  to  tell  a  king?  If  you  were  to  tell  a 
common  justice  uf  peace,  that  In  the  adminis- 
tration of  the  duty  of  bis  office,  he  had  sacrificed 
his  duty  to  his  resentment,  I  apprehend  my 
lord  uill  agree  with  me,  and  1  lay  it  down  as  a 
proposition  of  law,  you  wonld  be  liable  to  be 
prosecuted  ;  and  if  such  a  thing  was  published, 
it  would  be  a  libel  if  wrote  upon  him.  .And 
here  we  are  come  seriously  to  debate,  whether 
tellin);  tlic  king  he  has  not  Only  sacrificed  the 
duties  of  his  office,  but  betrayed  \he  trust  re- 
poseil  in  him,  and  his  articles  wer^  not  per- 
formed—and all  that  to  gratify  ill- humour 
and  resentment— if  that  is  not  a  lihe*,  I  own 
my  imasfination  cannot  reach  to  what  is  a  liliel, 
and  1  do  not  understand  the  subject  the  least  in 
the  world,  if  it  is  not  to  be  so  understood. 
After  that,  he  is  pleased  to  go  to  the  House  of 
Commons :  with  regard  to  them,  he  says  he 
can  readily  lielieve  there  is  infloence  enough 
to  recall  what  they  look  upon  as  a  peniicioas 
rote.    The  Houee  of  Commoiui  consider  their 


dutjr  to  the  crowQ  as  paramount  to  all  other 
obligations  whatsoever.  To  us,  says  the  ano- 
nymous writer,  to  lis  they  are  indebted  tor  an 
accidental  existence.  I  wonder  of  what  mera- 
l)er  he  happens  to  be  the  elector !  it  would  be 
more  honest  if  he  was  to  shew  himself,  that  we 
might  know  ^ho  he  is.  To  us  they  ar^  io-  ' 
debted  i'ar  an  accidental  existence,  and  they 
have  justly  transferred  their  gratitude  from 
parents  to  benefactors,  meaning  fn  m  the  elec- 
tors to  the  ministers ;  from  those  who  gave 
them  birth,  to  the  minister,  is  the  very  expres- 
sion. Now,  whatever  may  be  the  flippancy  of 
some  men's  manner  of  telling  things,  all  orders 
of  government,  where  the  lurm  of  government 
sul^ists,  as  well  as  in  this  country  ;  no  man  of 
sense  can  admit  that  it  ought  to  exist,  and  at 
the  same  time  it  ought  to  be  suljected  to  re- 
proaches, at  the  pleastire  of  every  man  that 
thinks  proper  to  put  reproach  upon  them,  by 
publishing  a  libel.  1  only  wish  to  have  tboae 
two  propositions  examined.  That  two  great 
bodies,  whose  whole  benefit  and  existence,  nay 
their  authority,  is  to  govern  the  whole  nation  ; 
and  are  they  to  be  in  the  power  of  every  man 
whatsoever  to  revile  them  with  what  personal 
insolence  of  language  he  pleases  ?  Does  this 
come  at  all  to  the  idea,  that  an  honest  man 
would  allow  his  own  opinion,  under  the  pre- 
tence of  discussing  public  subjects  ?  Will  any 
man  of  honour  say  you  may  revile,  with  im- 
putations of  reviling,  the  persons  of  men,  whb- 
uut  going  any  further  P  Is  that  a  colour  to  cover 
this  libel  ?  AOer  having  treated  the  House  of 
Commons  thus,  he  returns  again  to  the  king, 
and  is  pleased  to  threaten  the  king  with  an  uni- 
^versal  revolt  of  all  his  injured  subjects.  He 
begins  with  the  kingdom  of  Ireland,  which  he 
is  phased  to  call  a  plundered  and  oppressed 
kingdom,  with  no  more  regard  to  truth  than 
understandin'^  and  knowledge  enough  of  the 
subject  to  keep  up  the  probability  ;  for  of  all 
quarters  of  the  world,  he  should  not  have  looked 
there  for  that  sort  of  imputation,  as  he  is  pleased 
to  put  it.  And  here  he  is  introducing  another 
character  upon  the  sta^e,  merely  for  the  sake 
of  traducing  the  king  afterwards  ;  that  is  lord 
Townshend.  •*  The  people  of  Ireland  every 
day  give  you  fresh  marks  of  their  resentment, 
(speaking  of  the  king)  They  despise  the  mi- 
serable governor  you  have  sent  them,  because 
he  is  the  creature  of  lord  Bute  ;  nor  is  it  from 
any  natural  confusion  in  their  ideas ;"  no,  they 
arc  right  enough  in  that,  he  supposes  **  that  they 
are  so  ready  to  confound  the  original  of  a  king, 
with  the  disgraceful  representation  of  him." 
This  is  the  manner  of  talking  to  the  king.  I 
have  had  the  honour  to  converse  and  hve  with 
lord  Townshend,  as  lonff  as  any  body.  All  I 
have  to  say  of  him,  is,  be  is  very  far  from  de- 
serving such  a  character.  But  I  hope  that 
will  not  bo  taken  as  a  very  gross  observation, 
that  a  man  who  has  lived  with  him,  dare  to  say 
so.  But  I  desire  but  one  word  concerning  tba 
immorality  of  that  sort  of  <»ndnct,  that  under 
the  cover  of  anonymous  publication,  men  are  to 
bespatter  in  this  kind  of  way,  and  in  Ihil 
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way  reBeet  upoo  the  coiuiition  of  offioen  io 
this  fiiualion.  If  be  tbould  apply  to  a  court  of 
law,  aod  lubniit  it  to  a  jury,  if  tbey  were  not 
deaf  to  his  oomplaiots  be  would  lie  relicred, 
ud1«*m  tbey  were  not  ditpoted  to  protect  bit 
character,  and,  upoo  tbe  contrary,  were  to 
take  tbe  part  of  a  man,  wbo  under  corer  of 
no  anonymouf  pubbcation,  attaeki  hii  cha- 
racter in  tbit  manner,  with  tbb  method  of  tack- 
io§^  to  it  at  tbe  end,  tliat  be  waa  a  proper  re- 
preaentatif  e  of  tbe  kin^. 

Tbe  next  article  if  :  **  He  bai  taken  a  ded- 
0lf  e  peraooal  part  against  tbe  subfecta  of  Ame- 
rica, and  those  subjects  know  bow  to  diatinj^uisb 
tbe  soYereigrn  and  a  venal  parliament  upon  one 
aide,  from  the  real  sentiments  of  tbe  English 
nation  upon  tbe  other."  For  God*s  sake,  is  that 
BO  bbcl?  To  talk  of  tbe  king,  as  takiiig  a 
part  of  an  hostile  sort  against  one  branch  ofnis 
•obiects,  and  at  the  same  time  to  connect  bim 
in  tbe  article  of  acting  in  this  manner  with  that 
parliament,  which  he  calls  a  venal  parliament ; 
IS  that  no  libel?  I  beg  leave  to  ooeerve,  con- 
oeniing  what  parts  apply  to  bim,  that  £og- 
laiiil  he  has  represeotea  as  being  engaged  in  a 
quarrel  against  tbe  king ;  and  conse^uenily, 
tnat  he  stands  against  them  with  a  lew  un- 
happy people,  wbo  are  not  at  liberty  to  choose 
their  fHiDciples ;  but  fancy  themselves  bound 
to  unhappy  principles  ;  those  few  men,  he  de- 
■iretl  tu  he  understtKNl,  were  the  whole  support, 
and  the  whole  attachment  to  the  king.  Then 
he  goes  10  tbe  partiality  of  his  understanding 
to  the  soldiers.  Now  it  is  worth  your  atten- 
tion, gentlemen,  to  see  bow  very  malignant  the 
•byect  of  that  man  must  be  who  wishes  to  set 
this  party  against  the  other ;  and  tells  tbe  king 
he  might  learn  to  dread  the  undisguised  resent- 
■lent  of  people  that  are  ready  to  meet  their  ao- 
wereign  in  the  field.  Tlien  yon  see  bow  ma- 
lignant that  must  be,  and  how  it  appliea,  when 
you  read  that  part  with  respect  to  tbe  guards, 
where  he  sajs,  *'  when  tbe  distant  legions  took 
tbe  alarm,  they  marched  to  Rome  and  gave 
away  the  empire.'*  This  is  tbe  representa- 
tion of  the  occasion,  upon  which  the  guards 
had  preferments  lavislicd  upon  them,  and  the 
cruelty  with  which  the  marching  regimenta 
had  been  treated,  in  order  to  raise  a  quarrel,  in 
abort,  between  tbem.  Now,  gentlemen,  there 
are  an  boiidred  different  passages,  in  which 
tbe  king  is  told  be  has  no  good  quality,  bat 
every  bad  one  upon  earth.  He  is  Ud  Io  dis- 
card bis  little  personal  resentments,  which  have 
■o  long  directed  his  public  conduct.  Is  it  not 
thameVol  to  talk  in  that  manner?  and  in  a 
thousand  instancei,  loo  long  and  too  disagree- 
able to  repeat,  tbe  king  has  been  treated  thus, 
from  the  beginning  to  the  end;  and  in  con- 
clusion, he  IS  told  what  he  is  to  ex|>ect  next, 
unless  he  conforms  to  this  anonymous  writer ; 
that  is,  another  revolution ;  and  that  tbe 
prince  who  imitates  the  conduct  of  the  Stuarts, 
ahould  be  warned  by  their  example,  and  while 
he  plumes  himself  uoon  the  security  of  his  title 
to  the  crown,  should  remember,  that  as  it  was 
acquired  by  cm  revohttimii  it  may  be  kwl  by 


aaother.  If  yon  hare  aoy  dificalty  of  ioaa- 
gioia|^  what  that  crown  is,  what  his  title  la, 
wbo  IS  io  posiewion  of  that  title.  aei|uired  by 
•oe  revolotioB,  and  what  it  ia  tlMt  la  mcast 
by  another;  they  are  difficoltief  that  have 
not  yet  occarred  m  any  ose  cofta  house  in 
this  great  metropolis,  Bor  one  place  io  the  coQo- 
try,  from  one  end  to  tbe  ether,  wherever  thu 
libel  has  been  publisbed ;  such  u  the  natore  of 
tbe  libel,  with  respect  to  that  After  hariog 
atated  to  yon,  what  I  look  opoo  to  be  the  ap- 
plication of  the  paper,  to  the  several  artidca 
mentiooed  OMire  particularly  than  all  to  the 
king ;  and  having  laid  before  you  what  will  ha 
tbe  general  form  of  tbe  evidence,  in  order  to 
prove  the  present  defendant  guilty  of  printiog 
and  publishing  tbia  paper,  it  will  ne  for  you  to 
determine,  if  I  may  use  a  word  that  looka  ao 
like  doubtiuff  tbe  determining  upon  auch  a 
question  as  this.  If  you  have,  any  of  you, 
any  serious  thoughts,  whether  the  author  of 
this  paper  did  mean  the  king ;  and  whether  he 
did  mean  tbe  great  officers,  tbe  lord  Beateoaot 
of  Ireland,  or  any  other ;  and  whether  be  did 
mean  concembg  tbe  officers  of  tbb  cooBtrjt 
and  endeavouring  to  set  one  party  of  the 
country  against  another;  if  you  oaro  aor 
d<iubts  upon  that  among  joorselves,  that  win 
admit  you  to  acquit  him.  If  yoo  have  no 
doubts,  and  do  return  a  verdict  of  acquittal 
without  such  doubts,  or  that  you  return  a  ver* 
diet  which  the  Court  must  understand  in  a  dif- 
ferent way,  which  the  Court  must  construe  dif- 
ferent from  what  you  intend,  then  yoo  6nd  a 
false  verdict.  For  it  lies  upon  }ou,  to  find  a 
conclusion  from  the  evidence ;  or  to  say,  what- 
ever we  think  of  the  evidence,  and  however 
we  are  convinced  of  tbe  conclusion,  we  are  de- 
termined to  reject  that  evidence,  and  to  deny 
that  conclusion,  and  to  betray  the  sense  of  our 
own  minds,  rather  than  to  execute  the  lawa. 
But,  gentlemen,  u|mhi  the  contrary,  you 
will  proceed  in  the  administration  of  justice 
and  the  law,  without  adopting  the  part  of  tbe 
.  author,  who  has  set  himself  up  for  tbe  accuser 
of  bis  king,  and  as  yet  has  not  bad  the  face  to 
shew  himself,  tboogb  he  has  baao  the  ran* 
corous  enemy  of  so  many  people. 

Daniel  Cnmder  sworn. 
Examined  by  Mr.  Morten* 

Crowder,  what  is  yoor  businesa?— I  am  an 
assistant  to  the  messenger  of  tbe  press.  Sir. 

\tTy  well.  Do  you  know  the  defendant 
John  Miller  ?^l  hefieve  I  know  him,  I  believe 
he  is  in  that  quarter. 

Now,  Sir,  give  my  kml  and  tbe  jory  an  ac- 
count, whether  at  any  time,  and  when,  yoo 
bought  the  paper,  which  I  believe  yon  have 
in  your  haBa.'[No  answer.  The  paper  pro- 
duced  1 

What  is  Miller  ?  What  bosinesa  doea  be  fol- 
low?— He  is  tbe  poblisbcr  of  the  London 
Evening  Post. 

Now  give  an  account  where  you  bought  that 
paper.-:!  booght  it  at  Mr.  Hiller'ai  it  WM 


877] 


JhralML 


A.  D.  177a 


[878 


What  is  hii  name  P— Hit  oime  it  Pbippi,  I 

Where  did  he  terra  yon  with  itP— — In 
QueenVHead  Pattage. 

Is  that  the  place  where  hit  botioett  of  print* 
ing  is  carried  on?— I  nerer  itw  them  print 
there. 

Is  that  the  place  where  they  are  told  P— It  it 
the  place  where  they  are  puuisbed. 

Have  you  frequently  bought  that  paper  at 
that  shop  P— I  have. 

What  name  do  yon  call  hit  ahop  where  yon 
boogbt  it  P— The  pnblisbiog  room ;  1  do  not 
know  whether  that  is  proper,  but  that  it  what 
thev  call  it. 

At  any  lime  have  you  been  there,  and  have 
you  seen  the  defendant  P— [No  answer.] 

Whom  did  you  boy  it  of  ?— I  bought  it  of  a 
lad,  who  is  servant  to  Mr.  Miller,  they  call  him 
Frank,  aod  I  think  Phipps,  I  won't  be  certain 
as  to  that;  he  was  always  called  Frank  by 
everv  body. 

Have  you  at  other  times  been  at  that  place 
called  the  publishing  room,  for  the  paper  that 
bears  the  name  of  the  London  Evening  Post, 
and  have  you  bought  them  there  P— Yes,  Sir, 
every  time. they  were  published;  either  I,  or 
one  belonging  to  roe ;  1  can't  say  always  that 
I  have  been  there  myself. 

Have  you  frequently  P — I  have  frequently. 

Have  you  waited  at  any  time  till  the  papers 
have  been  ready  to  be  delivered? — Very  ramy. 
1  have  seen  people  wait  and  go  up  stairs,  but 
they  are  generally  the  readiest  of  any  body. 

They  are  the  moat  diligent  of  any  otheraP— 
The^y  are  in  general  the  most  forward. 

A  Juryman,  You  boufflit  that  paper? — 
Crowder.  Yes,  gentlemen,  1  bought  that  paper. 

Mr.  Afor^on.  How  long  have  you  known 
Frank  Phipps,  the  lad  you  tought  it  of? — 
Crowder,  I  have  known  uim  ever  since  he  be- 
gan to  publish  that  paper. 

How  long  is  that  P— About  three  quarters  of 
a  year. 

The  London  Evening  Post  read  in  court,  N*. 
S6,57S,  that  part  of  it  signed  Junius. 

Robert  Harris  sworn. 

Examined  by  Mr.  Wallace. 

Tn  what  business  are  you  ?  What  office  do 
you  belong  to  P — ^The  Stamp-office. 

What  office  do  you  hold  there?— The  re- 
gister of  pamphlets  and  news-papers. 

Pray,  Sir,  are  news-papers  brought  to  your 
office  to  be  stampt?*-Yes,  Sir. 

Do  you  receive  the  duty  for  adf ertisements 
in  news-papers?— 'Yes,  Sir,  I  do. 

Pray,  Sir,  do  you  know  who  the  printer  it 
of  the  London  Evening  Post? — ^I  have  it  here. 
[Looking  at  a  large  oarcel  of  newt-papers 
bound  together  in  a  book.] 

Do  you  know  the  defendant  Miller  ? — Yet, 
ld<r. 

Are  papers  brought  to  your  office  for  print- 
ing the  London  Evening  Post  on?— They  are 
first  brought  to  be  ttampt,  and  tent  out  blank, 


and  when  printed,  brought  into  the  office  to  be 
charged  for  the  duty,  one  ot*  each  paper  every 
dajr. 

Whoae  tervantt  bring  them  to  be  stamptP— 
Mr.  Miller's.  After  they  are  stampt,  the  mo- 
ney is  sent,  it  may  be  by  himself,  or  his  ser- 
vants ;  the  money  for  15,000  may  be  broi^^ 
together,  then  they  are  returned  to  the  office 
after  they  are  printed,  for  the  number  of  ad<* 
rertisements  to  be  found  out  and  charged  with 
the  duty. 

Who  pays  for  the  advertisements  ?-— Mr. 
Miller.  It  does  happen  sometimes  that  the 
number  of  papera  may  not  be  sold,  then  the 
money  is  returned. 

You  say,  the  duty  is  returned  ?— -For  the 
unsold,  the  duty  is  returned. 

How  do  you  verify  that  P— They  are  return- 
ed, and    they   make  an  affidavit   that  they 
made  no  profit  of  the  papers,  and  then  the   , 
stamps  are  returned  again,  and  the  duty  is  re- 
turned. 

Who  makes  that  affidavit?— Mr.  Miller. 

How  is  the  account  of  the  advertisements 
settled  ? — We  settle  it  every  month. 

Who  comes  to  settle  with  you  ?— We  charge 
them. 

Whom  do  you  charge  the  London  Evening 
PosttoP— To  Mr.  Miller. 

Who  comes  to  pay  you  at  the  end  of  the 
month  ? — It  may  be  two  months,  or  it  may  be 
three  months  before  they  are  paid. 

Who  comes? — May  be  Mr.  Miller,  may  be 
bis  porter. 

Does  he  come  himself  frequently  ?— Yet, 
tometimet. 

Does  he  settle  and  pay  for  the  advertise- 
ments ? — Yes. 

Have  you  the  paper  of  Saturday  December 
16,  to  Tuesday  December  19, 1769  P 

5 The  witness  looks  at  bis  volume  of  papera 
turns  to  that  paper.] 

This  is  the  paper  sent  from  Mr.  Miller  to 
your  office  ? — Yes,  Sir,  they  are  brought  inte 
our  office. 

Mr.  Wallace.  The  paper  is  of  the  same  date, 
and  number  36,57;^. 

Mr.  Thurlow  to  the  defendant's  countd. 
Do  you  ask  this  witness  any  questions  P 

VefendanVgCountcL  No. 

Sol,  Gen,  Then  we  have  done. 

Serj.  Glynn,  Please  your  lordship,  and  you 
gentlemen  of  the  jury,  to  favour  me  in  this 
cause,  in  behalf  of  Mr.  Miller,  the  defendant. 
Gentlemen,  the  learned  gentleman  who  opened 
the  cause  in  support  of  the  information,  hat 
told  you,  that  of  this  publication,  no  lawyer, 
not  a  man  of  the  profession  in  the  kingdom,  he 
thinks  will  seriously  avow, — the  learned  gen- 
tleman who  appears  in  support  of  the  informa- 
tion, has  said,  no  man  will  seriously  avow  a 
defence  and  justification  of  the  publication  now 
under  your  consideration.  Gentlemen,  I  have 
had  the  misfortune  to  be  very  much  misunder- 
stood, if  I  gave  any  inference  of  myaelf,  or  an j 
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•diDiwion  of  tbe  least  degree  ofguiU  or  crimi- 
nalitv  io  a  similar  publicaiioo  to  this.  J  ro- 
tereJ  into  a  defence  as  seriously,  aud  as  ar« 
deotly  wished,  lliat  such  weak  arguments  as 
mj  uoderntandiog  might  furnish  me  with, 
might  ho  prevalent  in  that  case,  with  that 
anxiety  that  always  will  attentl  questions  of  the 
most  important  nature,  and  expectint;  an  in- 
■tant  decision.  I  appear  now,  as  then,  avow- 
edly defending  the  publication  of  the  paper.  I 
approach  with  the  same  anxiety,  and  have 
■ome  relief  to  that  anxitty,  finding  the  deter- 
mination of  this  important  question  in  the  hands 
of  a  jury  of  the  principal  citizens  of  Ijondon. 
Gentlemen,  1  made  no  objection  to  that  neglect 
and  remissness,  in  convening  a  full  jury  here, 
persuaded  as  I  am,  that  collect  the  jury  where 
they  will,  among  the  inhabitants  of  this  me- 
tropolis, it  is  impo««ibk'  to  find  men  with  hearts 
so  foreign  to  the  ideas  they  owe  to  liberty  and 
public  justice  as  to  allow  tlie  conviction  of  the 
present  defendant.  Gentlemen,  my  learned 
friend  has  said,  that  U|>on  the  last  trial,  no  par- 
ticular passages  were  pointed  out  to  w  liich  we 
thought  proiMfr  to  apply  a  particular  vindica- 
tion. The  cliarge  was  general ;  the  answer,  1 
allow,  was  as  general ;  and  1  think  it  seems  os 
proper  and  btfcoming  to  leave  the  construction 
of  a  paper  to  a  jury  of  citizens,  who  arc  the 
most  competent  judges  of  what  sense  snd  con- 
struction belongs  to  a  paper,  unah»itte«l  by 
counsel.  And  if  I  did  not  enter  into  a  defence 
of  particular  passages,  it  was  because  a  general 
charge  was  exhibited,  and  no  particular  pax- 
tages  pointed  out,  as  bearing  an  unjustifiable 
fsonstruction.  My  learned  friend  Kays,  he 
knows  no  |»arly  so  dangerous,  as  mercenary 
writers  employing  their  pens  in  the  aspersion 
of  private  characters,  or  the  misrepresentation 
of  public  measures.  I  do  most  heartily  agree 
with  the  gentleman,  in  a  detestation  of  those 
men  who  can  be  procured  by  any  emolnmeuts 
coming  from  any  quarter,  to  prostitute  their 
pen  to  the  calumniation,  slander,  and  depre- 
ciating of  the  best  characters  in  the  king- 
dom. 1  do  most  heartily  agree  with  him  in 
despising  and  contemning  the  authors ;  but  1 
do  look  further,  and  1  bestow  the  higher  mca- 
aore  of  indignation  and  condemnation  on  that 
fountain  from  whence  fiows  the  encouragement 
to  such  pernicious  prostitution.  None  of  that 
sort  has,  however,  oeen  thought  pro|)er  to  be 
brought  before  you,  with  regard  to  the  great 
and  respectable  characters  that  have  been  at- 
tacked, as  they  say  they  have  acted  with  im- 
propriety in  leaving  the  publisher  to  the  pu- 
Dishmeut  that  a  just  and  indignant  public  jury 
will  always  iufiict  upon  indignant  writers  ; 
and  if  that  is  to  be  pursued,  it  shoild  be  of 
those  writers  there  should  be  a  reparation 
■ought  for,  to  the  constitution  ;  and  those  cha- 
racters tliat  you  see  every  day  in  «laily  publica- 
tions, publicly  libelled  and  traduced,  there 
might  be  reparation  sought  for  to  those  great 
characters,  though  they  cannot  be  protectfti 
from  the  scurrility  of  malignant  pens.  Hut 
""^tlemen,  none  of  them  are  brought  before 


you ;  it  is  a  case  of  a  different  sort ;  and  I  am 
at  a  loss  to  guess  how  the  word  *  mercenary' 
can  bear  any  application  to  the  present  ebar^. 
I  have  always  in  my  own  thoughts  ilistin-' 
gaished  between  those  that  prostitute  their  uwn 
pens,  and  become  the  stipendiary  instrument* 
of  partiea  and  ministers,  and  those  pens  which 
are  called  forth  in  the  defence  of  particular 
opinions,  and  only  offer  the  discussions  oV  those 
opinions  to  the  public.  I  have  always  tbooght 
it  of  the  utini>st  importance,  tliat  the  latter 
should  be  protecte4l  and  encouraged.  If  in  the 
pa|ier  here  before  you,  you  see  no  more  than  I 
profess  1  see,  a  writer  called  forth  by  ardent 
zeal,  for  the  safety  of  that  sovereign  which  he 
thinks  in  dant;er,  and  for  the  safety  of  that 
country  whose  rights  are  involved  in  the  same 
danifer,  Ciille<l  out  to  deliver  his  o|>tnion  of  that 
in  this  publication  ;  1  am  so  far  from  thinking 
that  paper  obnoxious  to  any  degree  of  censure 
and  condemnation,  that  I  think  the  author  must 
have  been  said  to  have  acteil  a  justifiable  part, 
to  have  obeyed  the  call  on  a  good  citisen,  in 
conveying  the  alarm,  aud  giving  notice  where 
he  thought  it  necessary.  My  learned  frien4 
has  the  same  idea  of  the  matter  now  to  be  de- 
termined, upon  the  grounds  on  which  you  are 
to  form  your  decision,  that  I  entertain  ;  it  lies 
entirely  in  your  own  breasts  to  determine  it  i 
and  I  would  not  insinuate  any  thing  that  I 
think  they  ought  to  adhere  to,  as  I  know  yon 
to  be  a  jury  so  well  acquainted  with  your  duty, 
that  no  instructions  are  necessary.  For  we  all 
know,  that  in  all  times,  tlie  honest,  intrepid^ 
upright  conduct  of  n  ^ury  must  be  the  refngo 
of  the  people  of  this  kingilom.  That  has  l|ccit 
their  security,  when  all  other  securities  have 
been  taken  away,  and  their  liberties  likewise. 
Tlicy  roust  and  will,  in  the  natural  course  and 
evolution  of  things,  flee  again  to  the  same  asy- 
lum ;  and  upon  that  account,  gentlemen  that 
arc  called  to  exrrcise  that  important  dot^,  do 
not  want  to  be  informed  of  that  line  of  juris- 
diction that  falls  to  them  ;  that  jurisdiction  that 
they  are  to  keep  inviolable,  and  that  jurisdic- 
tion upon  which  depends  the  secorily  of  every 
subject  of  this  kingdom  :  and  that  jurisdictioD, 
if  once  broke  in  upon,  makes  juries  useless ; 
and  the  practice  and  insult  upon  tliat  substan- 
tial benefit,  the  constitution  boasts  of  in  it,  ami 
the  public  have  constantly  reaped  from  it; 
that  line  of  distinction  the  jury  have  to  fleter- 
mine  of  the  full  matters  before  them,  and  E 
believe  I  shall  be  io  no  degree  contradicted, 
when  I  shortly  state  the  question  you  are  to 
determine.  Gentlemen,  Mr.  Miller  is  a  citizen 
of  Ijondon,  and  is  charged  witli  having  sedi- 
tiously published  a  paper  reflecting  upon  the 
person  of  the  king  ;  vilifying  his  subjects,  and 
wrote  with  a  view  of  exciting  a  sedition  ;  tiIi- 
f^'ing  the  person  of  the  king ;  wrote  with  a 
view  of  exciting  sedition,  with  intent  to  alien- 
ate the  affections  of  the  subjects  from  his  ma- 
jesty.  That  is  the  general  description  of  the 
charge  against  him  More  ysu.  It  is  alleged 
in  the  information,  that  it  is  a  seditions  libel, 
reflecting  upon  the  king,  bis  adminittrattoo  of 
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go? eniment,  and  hii  principal  offioera  of  stale, 
and  the  hon.  Home  of  Commoni ;  and  in  the 
words  and  dashes  contained  in  the  specifica- 
tion of  the  letter  itself;    and  if  those  words 
were  admitted,  it  is  incumbent  upon  you,  and 
yoQ  must  give  satisfaction,  sad  convict  the 
defendant ;    and  if  that  is  not  wanting^,  you 
are  called  upon  by  your  duty,  to  convict  the 
defendant.    Gentlemen,  I  would  not  be  under- 
stood here  to  be  making  a  cavil  of  defence, 
as  if  1  insisted  literally  upon  a  proof  of  every 
part  of  it.    This  I  insist  upon,  that  in  all  cases 
whatsoever,  the  principle  of  the  crime  is  the 
malignant  mind,  the  bad  design  and  intention 
in  the  writer ;  and  you  must  besatbfied  of  the 
proof  and  the  nature  of  the  subject  before  you, 
that  there  was  that  malignant  disposition  in  the 
writer.      You  roust  be  convinced  here,  that 
there  was  sedition  in  the  intention ;  and  if  that 
proof  is  wanting,  that  charge  is  not  made  out ; 
It  is  like  all  the  other  cases  of  criminal  prose- 
cutions,  whether  for  felony,  perjury,  or  trea- 
son ;  you  must  find  the  intention ;  it  must  be 
proved  wilful  and  corrupt,  in  case  of  perjury ; 
and  if  they  were  to  say  they  found  the  word 
false,  without  wilful  and  corrupt,  they  have  in 
effect,  acquitted  the  defendant.     They  would 
do  better,   if  in  explicit  words,  they  would 
speak  in  the  language  of  the  law,  in  saying, 
the  defendant  is  not  guilty.    There  is  danger 
in  not  being  explicit,  where  the  facts  justify  an 
explicit  explanation  ;   and  1  do  submit,  gentle- 
men, that  in  the  present  case,  you  must  he  con- 
vinced there  is  a  seditious  meaning  and  inten- 
tion running  though  the  whole  of  this  publica- 
tion, though  I  don't  see  it  is  necessary  to  give 
proof  of  the  whole,  but  you  must  he  convinced 
of  the  seditious  intention,  so  as  to  affect  the 
defendant  with  a  proof  of  the  seditious  iuten- 
tion  at  the  time  he  published  it.     Crentlemen, 
my  learned  friend,  knowing  thai  to  be  the  case, 
knowing  the  necessity  of  such  proofs  to  sup- 
port tbe  present  charge,  he  has  entered  into  an 
examination  of  the  paper,  and  he  Itas  laboured 
to  convince  you,  that  this  is  a  direct  personal 
libel  and  invective  against  the  king.     Oentle*- 
inen,  if  a  subject  of  this  kingdom  so  far  forgets 
his  duty,  as  to  traduce  and  calumniate  the  per- 
son of  the  king,  in  that  case  it  would  cut  off  a 
serious  defence ;  hut  it  is  necessary  to  the  pre- 
sent prosecution,  you  should  understand  it  so  ; 
the  learned  gentleman  has,  for  that  reason,  so 
laboured  it,  and  you  will  judge  of  the  success 
of  his  labours.    You  will  judge  how  well  war- 
ranted by  the  paper  before  you,  are  the  con- 
structions the  learned  gentleman  has  put  upon 
it.     In  the  first  place,  says  the  learned  gen- 
tleman, every  bad  quality  is  imputed  to  the 
kiog ;  every  good  quality  denied  him.      Glen- 
tlemen,  1  submit  to  your  own  consideration, 
upon,  reading  the  paper,  whether  the  obvious 
meaning  of  ue  author  is  not  quite  contrary  to 
tbe  meaning  put  upon  it  by  my  learned  friend ; 
and  whether  he  has  not  repeatedly  borne  testi- 
mony of  the  roy^l  virtues  of  the  kiiHf.    Is  that 
application  just  r  Is  it  just  to  sav,  ibis  U  a  paper 
•ontaining  the  imputation  •f  aU  bad  qmuiSoa* 
VOL.  XX. 


tions  to  the  king  bimtelf,  and  denyincf  tbo«« 
virtues  which  au  the  worid  know  him  to  ba 
possessed  of?  Through  the  whole  of  the  paper^ 
there  is  not  an  imputation  of  any  had  quality 
in  the  king.    On  the  contrary,  those  bad  qua- 
lities are  imputed  to  others.    The  learned  gen- 
tieman,  in  his  further  prosecution  of  that  de- 
sign, to  make  you  assent  to  his  propositions,  if 
subtilty  can  draw  it  from  the  line  of  truth,  and 
give  it  that  aspersion  he  says  it  ,contauied ;    he 
has  told  you  his  education  is  libelled;    hia 
condition,  his  situation,  and  the  whole  is  a  libel 
upon  him  in  the  supposed  difiiculties  in  the 
access  of  an  honest  man  tn  his  closet,  to  tell 
him  he  is  surrounded  by  flatterers,  and  that 
truth  don't  find  easy  access ;   and  that  is  an   , 
aspersion  upon  the  king.    It  has-been  the  case 
of  the  best  of  kings ;  and  no  good  qualitiee 
in  the  mind  of  a  sovereign  can  guard  against 
it.    The  most  active  and  vigilant  king9,liave9 
in  some  part  of  their  lives,  suffered  in  the  ad- 
ministration of  government,  from  the  diffi- 
culty there  is  to  convey  the  truth  to  their  ear. 
It  is  not  the  person  of  the  king,  it  b  the  mis- 
fortune of  a  throne  that  it  cannot  be  accessible 
to  people  of  all  deaommations.  If  their  servauta 
are  corrupt,  they  are  surrounded,  and  a  barrier 
is  formed  a(|;aiost  the  approach  of  all  others, 
that  would  convey  any  useful  caution  to  the  ear 
of  the  king.     It  he  is  in  the  hands  of  bad  ser- 
vants, the  most  wholesome  steps  are  to  be  taken  . 
to  deliver  himself  from  those  servants.      Haa 
that  construction  contended  for  by  my  learned 
friend,  and    ingeniously  stated  to   you,  haa 
it  been  well  warranted  by  the  paper  before 
you  ?    Let  us  consider  the  other  ground  npoa 
which  it  has  been^ contended.   It  has  been  said, 
the  lord  lieutenant  of  Ireland  has  been  treated 
wrongfully,  aod  he  don't  deserve  thst  title; 
and  my  learned  friend  said,  he  himself  would 
defend  him,  as  he  has  known  his  conduct,  and 
been  acquainted  with  him.  The  lord  lieutenant— 
with  regard  to  what  it  said  of  him,  and  to  make 
it  apply,  it  has  been  said  it  infers  an  insult  upon 
the  king,  because  he  is  told,  after  the  disgraceful 
picttnre  has  been  drawn  of  the  viceroy  and  de- 
puty, thst  he  is  a  fit  or  worthy  representative  of 
the  person  that  sent  him.    Kead  that  passage, 
gentlemen  ;  I  desire  that  passage  may  be  fanri- 
i  V  read.    The  import  b,  as  I  am  warranted  bv 
the  words— and  1  expect  to  find  no  credit  with 
this,  or  any  jury,  if  I  wilfully  misrepresent  any 
thing— the  import,  as  I  take  it,  is,  thai  a  dis- 
graceful viceroy  has  been  sent  to  a  neighbour* 
ing  kingdom ;   and  the  import  of  the  paper  it, 
it  was  that  viceroy  that  has  drawn  discredit  upoQ 
the  person  that  sent  him.  Who  sent  himP  that 
person  is  not  named  that  sent  him,  nor  is  there 
a  word  said,  nay,  it  is  so  far  from  being  said,  that 
representative  is  a  worthy,  becoming,  or  simihir 
representative  of  his  sovereign,  the  contrary 
is,  in  direct  words,  said— bis  sovereign  is  dis- 
graced by  him.     This  is  the  third  ground  by 
which  it  is  represente«l,  there  must  be  a  per- 
sonal application  of  this  to  the  king.     Then 
my  learned  friend  says,  the  next  charge  npoa 
bim  is,  that  ka  takaa  a  fkare  ia  the  aarrtir 
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rievrs  9D(1  fatal  malignity  of  tome  individaalt, 
to  sacrifice  a  prif  ate  object ;  and  that  he  had 
StreU'lied  every  ner?e  of  government,  and  vio- 
lated the  constitution,  by  an  ill-advised  per- 
sonal resentment.  Is  it  criminal  to  say,  every 
noiiHsterial  power  has  been  employed  to  crtisn 
that  man  ?  if  it  is  criminal,  Mr.  Aliller  makes 
one  amongst  millions  of  guilty  gentlemen. 
Does  that,  however,  in  the  least  degree,  apply 
to  the  person  of  the  king?  Are  you  not 
then,  by  reading  the  paper  itself,  convinced, 
Ihat  this  has  no  application,  in  any  degree, 
of  that  kind,  to  the  person  of  the  kingp 
It  contains  no  insinuation  to  his  disgrace,  no 
reflection,  oo  |>ersonal  resentment  upon  him  ; 
and,  is  it  criminal  in  a  man  to  say,  if  he  thinks 
so,  that  discontents  prevail  in  this  kingdom? 
is  it  criminal  to  state  the  grounds  of  it?  is  it 
criminal,  if  he  thinks  it,  to  say  there  are  dis- 
contents beti4'ecn  one  party  and  another  ?  is 
it  criminal  for  a  man  who  thinks  there  are 
e\'i\  counsellors  about  tiie  king,  to  express  his 
wishes,  that  they  may  be  removed  ?  In  direct 
terms,  these  are  the  words,  that  thev  may  be 
removed,  and  the  parliament  dissfuved,  and 
every  cause  of  complaint  removed  from  bis 
government.  And  those  who  wish  for  the 
prosperity  of  the  king,  and  content  and  hap- 
piness, may  form  such  a  wish  ;  and,  if  justi- 
tiuhle  in  making  it,  certainly  are  justifiable  in 
cxprtssing  it;  and  it  can  be  no  imputa- 
tion ufMin  the  person  of  the  king  through- 
out. But  the  measures  of  government  have 
been  freely  censured,  from  one  end  of  this 
paper  to  the  other,  as  the  cause  of  the  discon- 
tents, and  that  has  been  lamented ;  and  an  in- 
vidious interpretation  has  been  given  it,  as 
if  it  was  a  menace  to  the  sovereign.  Gentle- 
men, you  all  know,  that  whoever  gives  a  picture 
of  a  distracted  and  discontented  people,  if  be 
means  to  convey  honest  advice,  would  name 
those  consequences,  which,  in  the  course  of 
things,  are  liLely  to  follow ;  the  more  lie  dreads 
•nd  apprehends,  and  wishes  to  avert  them, 
the  more  freely  will  he  name  them,  heoause 
that  is  the  means  oHen  to  prevent  them  ;  and 
the  author  muy  say,  I  fear,  in  course  of  time, 
they  may  happen,  and  he  may  point  out  the 
means  by  which  they  may  be  averted.  The 
fears,  and  not  the  menace  of  the  writer  is  con- 
yej^  ed  to  the  crown.  Then,  gentlemen,  I  sub- 
mit to  you,  upon  a  full  consideration  of  the 
paper  liefure  you,  there  are  no  reflections  upon 
the  person  of  the  king ;    but  the  measures  of 

government  are  canvassed  with  that  freedom,  I 
o|te  I  shall  always  see  the'm  treated  with  in 
this  kingdom.  I  hope  I  shall  never  see  them 
meet  wiih  any  discouragement  from  juries,  to 
My  the  pirsoii  of  the  king  is  surrounded  with 
evil  counsellors;  upon  an  examination  of  it,  if 
that  should  be  the  case,  and  they  should  meet 
with  discouragement,  it  is  shutting  their 
mouths  to  any  enquiry  at  all,  and  they  must 
rest  contenteil  at  every  act  that  is  done  by  the 
%ing*s  servants,  though  that  is  virtually  a  dis- 
nion  in  law  from  the  king.  We  do  not 
ider  that  it  if  the  king  imkef  wir  or  p«»ei^ 
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and,  it  is  not  only  jaslidable  to  ny ,  that  war  » 
not  begun  properly,  but  peace  is  not  nsade  pro- 
l>eHy :  for,  it  has  been  frequently  the  case  of 
this  Kingdom,  to  exercise  the  royal  prerog^tiye 
of  the  seal  to  a  peace,  which  has  been  de- 
clared to  be  ignominions  and  dbhonourable  at 
the  same  time.  At  the  same  time  we  guard 
the  person  of  the  king ;  it.is  not  his  peace,  Imt 
the  ministers,  and  they  should  be  punished  for 
it.  The  ministers  have  then  made  use  of  thio 
argument,  it  is  the  king's ;  unfaithful  to  their 
sovereign,  if  they  have  drawn  reproach  npoD 
themselves,  they  will  shelter  themselves  oc* 
hind  the  curtain,  and  will  produce  bin. 
Whenever  measures  are  freely  wrote  of,  who* 
ever  should  introduce  the  name  of  the  king  as 
the  author  of  it,  he  is  the  person  who  acts  m- 
worthy  of  that  duty  he  owes  to  the  king",  and 
he  has  libelled  the  king,  and  brought  his  per« 
son  into  danger:  those  that  take  mm  the  offi* 
cers  of  the  crown,  and  throw  that  upon  the 
king  which  belongs  to  them,  treat  the  pennon  of 
the  king  ill,  and  make  a  libel  upon  him  :  hot 
the  jury  will  put  a  riffht  constmction  upon  tbii 
paper.  The  jury  will  consider  the  neoesaity  of 
a  free  examination  of  measures,  and  they  will 
not  suffer  an  expedient  to  take  place,  whieb 
would  be  at  once  unfaithful  to  the  crown,  and 
dangerous  to  the  subject,  to  shut  oar  montba 
to  all  sorts  of  discoiKent,  and  to  reduce  this  na- 
tion, hke  all  others,  where  oppressions  cannot 
be  expressed,  where  discontents  are  not  known, 
till  they  break  out  in  events  too  daogerona,  and 
too  melancholy  to  be  mentioned.  And,  aa 
their  discontents  are  known,  they  may  be  re- 
moved ;  if  well  or  ill-founded,  they  may  bo 
answered  by  argument ;  if  they  are  ill-mea- 
sures, it  is  the  happiness  of  this  kingdom,  that 
we  owe  to  the  freedom  and  liberty,  Which  is  • 
security  to  the  throne  and  people. 

Gentlemen,  I  have  troubled  you  thus  largeiy 
in  this  cause,  in  answer  to  my  learned  fiiend^i 
arguments,  and  I  ho|)e  my  endearoura  will 
not  be  needless ;  for,  you  are  the  constita- 
tional  judges  of  the  question.  You  hare  tho 
paper  before  you.  If  you  see  npon  examina- 
tion of  this  paper,  that  there  are  none  of  those 
seditious  designs,  nothing  of  that  tendencyy 
nothing  that  conveys  a  proof  of  such  a  male- 
volent disposition,  either  b  the  writer  or  tho 
defendant,  which  is  chanared  in  the  inlormatkHiy 
I  am  persuaded  you  will  do  your  duty,  and 
will,  by  an  expliat  verdict,  not  to  be  nusnnder- 
stood,  declare  the  defendant  not  guilty.  I  trust 
you  will,  gentlemen,  and,  for  that  reason,  I 
don't  trouble  you  with  comments  upon  the 
evidence  produced  before  yon.  It  is  left  to 
you,  whetner  you  will  say,  a  cidsen  of  London 
shall,  for  any  paper  pubuabed  in  such  a  way, 
be  so  far  aflTected  with  the  contents  and  know- 
ledge of  it,  that  he  aboold  be  said  to  have 
formed  horrible  and  seditioiis  ancbuuttons 
against  the  king  and  the  sabfects  of  this  conn- 
try.  Gentlemen,  I  shall  not  trouble  yoo  with 
an^  more  questions  of  this  sort,  because  I  con- 
ceife  the  defendant  to  be  safe  in  your  bands.  I 
hare  taken  Ike  libtr^  to  sttaft  thai  la  70^ 
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«nd  yoa  will  wriooilj  oosnder  upon  what  jon 
are  to  decide.  You  will  eooeider  wbetiier  be  is 
ff  uilly  in  the  manoer,  fonn,  and  ehar^e  id  thU  io- 
fformatioD,  and  whether  be  isffuilty  id  every  mirt, 
which  mast  be  added  to  make  op  the  whole  of 
this  charge.  And,  if  you  say  he  is  grvjilty,  yon 
in  your  own  consciences,  pronounce  him  in>dty 
of  erery  particular,  specified  offence,  if  you, 
upon  the  other  hand,  should  not  suffer  the  de- 
fendant to  be  non^suited  upon  the  paper  before 
you,  and  that  you  will  give  an  example  which 
one  day  er  another  will  So  honour  toittie  names 
of  the  jur?,  and  the  nation  will  derive  thai  be- 
nefit which  it  has  always  derived  from  a  jury, 
and  1  hope  it  ever  wiH ;  I  am  persuaded  you 
vill  not  disapprove  of  that  freedom  which  is 
made  use  of  in  that  paper,  when  you  ace  there 
is  no  intention  of  doin^  ill  in  it,  which  must  be 
left  to  the  wisdom  and  mtegrity  of  those  gentle- 
men, who  are  now  the  great  judges  of  that,  and  I 
trust  1  have  nothing  to  fear  in  thebehalf  of  my 
client 

Mr.  Davenpcri,  Please  your  lordstiip,  and 

J^ou  fftntlemen  of  the  jury,  1  am  of  c«nmsel 
ikewise  -  for  the  defiendant ;  and,  after  so  very 
able  a  speech,  by  my  learned  leader,  I  shonld 
have  sat  down  very  contented  indeed,  if  I  had 
thought  what  the  learned  gentleman  had  said 
vpon  the  other  side,  deserved  to  pass  witbont 
notice.  But  it  has  ahurmed  me ;  and  I  will 
give  yon  the  reason,  why  1  think  it  oueht  not 
to  pass  in  sitenoe.  The  gentleman,  wiMn  be 
first  opened  it^  took  it  for  granted  it  wa»a  libel, 
which  he  presumed,  without  asserting  the  gnih. 
It  was  a  dMrge  be  would  have  thrown  upon 
others,  but  it  was  a  measure  be  himself  adopted ; 
nnd,  1  did  emctfrom  his  ability,  and  from  the 
f  ituation  he  nils,  that  yoa  would  have  had  a 
clear  line  of  precision  drawn,  without  a  possi- 
bility of  error,  where  the  libel  began,  and 
where  it  stopped.  He  has  not  venturad  iuto  a 
particular  explanation  of  the  whole  of  what  he 
calls  the  libel :  he  has  commented,  indeed,  and 
in  a  way,  of  which  1  shall  take  notice  bye- 
ond-bye  to  you,  upon  broken,  di^inted  mem- 
bers of  sentences,  without  rcadwg  the  fiur  and 
open  sentence  to  yon.  Is  there  any  book,  eitber 
in  sacred  or  profane  history,  that  vfoM  ad- 
roit of  such  a  tearing  and  dismembering  as  that 
has  been,  without  living  the  book  absurd,  and 
possibly  criminal.  Gentlemen,  I  will  now  state 
to  you  the  manner  in  which  this  prosecution 
comes  before  yon ;  because  1  shall,  by  that, 
wipe  off  from  your  minds  any  impression,  if 
possible  any  could  have  been  made,  of  a  sup- 
position that  this  information  has  gone  through 
any  consideration,  much  less  received  the 
•anetioo  of  any  one  peraon,  or  anj  court,  but 
comes  merely  from  the  hand  of  him  who  has 
taken  the  Kbeity  to  bring  it  before  you.  Gen- 
tlemen, the  power  of  exnibiting  these  infbrma- 
tieno  has  fatally  enough  been  left  in  the  At- 
torney General :  it  ia  aclaim  of  o^oe,  and  be 
nses  it  now.  When  the  oonrt  of  Star  Cham- 
ber was  aberMbed ;  when  the  licenser  of  the 
prev  was  taken  away  i  wlieathoaiastaroftbe 
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Crown-office  was  restrained  from  prefprringany 
information,  without  leave  of  the  niurt,  some 
how  or  other,  this  power  remained  in  the  At- 
torney General.  Ci«nttemen,  if  thi«  liliel  be 
so  clear  and  so  notorious,  why  was  it  not  left 
in  the  ordinary  mode  of  indictment,  and  why 
not  left  to  a  grand  jury,  to  pam  ilieir  senti* 
ments  upon  it  ?  why  was  not  the  Court  moved, 
whether  the  matter  mi^ht  have  heen  heard, 
that  it  might  be  determuied  in  some  roeasiire, 
on  its  first  appearance  ?  The  leave  of  the  Court 
would  have  been  obtained,  if  they  had  seen 
proper  ground ;  an  answer  would  have  been 
giren  by  affidavit,  and  by  that  an  opportunity 
of  excttlpation;  but  it  comes  in  that  naked 
state  of  it,  in  the  information  of  that  arbitrary 
creiture,  the  Attorney  General,  who  has  the 
power  to  exhibit,  in  the  way  and  manner  that 
the  luxuriance  of  bis  fancy,  and  the  intemper- 
ance of  his  zeal  may  suggest.  Gentlemen, 
yon  will  take  it,  divested  of  all  thut  circle 
of  epithets  with  which  it  is  snrroundeit,  and 
clear  it  from  all  that  imputation  of  office.  I 
will  now,  gentlemen,  consider  the  nature  of 
tbia  question  that  oemes  before  you,  aad  the 
full  and  the  absolute  power  which  yon  have 
orer  it ;  for  no  power  in  this  kingdom  has  the 
least  control  over  you;  nor  have  they  the 
least  power  entrusted  to  them  of  deciding  upom 
the  sntject,  but  what  you  refer  to  them :  it  ii 
in  your  hands,  and  it  is  solely  there.  Gentle* 
men,  the  learned  gentleman,  taking,  as  Tsaid 
before,  the  broken  parts  of  sentences,  has^ 
in  my  mind,  introduced  more  real  reviling 
against  the  sacred  character  of  that  person, 
vvhom  he  supposes  here  to  be  introduced,  thaa 
from  any  part  of  the  pamphlet  it  is  pos&ible  te 
collect.  Yon  will  observe,  that  in  the  very  first 
opening  of  the  writing,  the  writer  states  at 
a  maxim  of  this  constitution,  and  it  is  the  bap* 
piness  of  it,  that  the  king  can  do  no  wrong. 
He  says,  that  he  will  separate  the  private 
virtues  of  the  man,  from  the  vices  of  hia 
government;  the  amiable  prince,  from  the 
folly  and  treachery  of  his  servants ;  that,  ia« 
stMd  of  friends,  persons  in  that  situation,  are 
too  liable  to  meet  with  the  imputation  of  fa« 
vourites.  It  is  in  that  manner  he  iotroducea 
that  very  abuse  that  is  supposed  to  be  throwa 
upon  his  majesty.  Gentlemen,  you  cannot  be 
ignorant,  how  many  controversial  pamphfeta 
and  papers  of  every  sort,  of  Juniuses  and  Anti* 
Juniuses,  there  have  been  published,  hy  every 
man  who  thought  he  had  a  right ;  and,  T  hope, 
you  frill  be  of  opinion,  every  man  has  a  right 
to  submit  bis  doubts  to  the  public,  provided  he 
confines  himself  to  a  free,  open,  public,  and 
able  discussion  of  those  grievances,  which,  we 
conceive,  scarcely  affects  the  mere  imagina- 
tion, without  a  ground;  and  this  author  must, 
most  sensibly  have  felt  it,  as,  I  think,  ia  inani« 
fest  from  the  strength  and  energy  with  which 
the  paper  itself  is  couched.  Gentlemen,  yoa 
win  find,  through  the  whole  of  this  pamphlet, 
the  mixims  with  which  he  sets  out.  I  presume 
yoa  will  see,  that  the  ministor  has  found  himiielf, 
with  aU  hii  tribe  if  writers,  unable  to  ddend 
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binitelf,  md  to  refute  it ;  and  to  has  bad  recoufw 
to  the  only  instrunieDt  which  ii  MX  in  the 
bands  of  the  Attorney  General,  the  power  of 
pielerrinii^  an  information,  in  order  to  inf  olf  e, 
Ml  criminal  fifuilt,  the  anihor  of  this  paper, 
whom  he  found  he  could  not  refute  by  all  hit 
vain  attempU.  Gentlemen,  it  bat  been  the  oh- 
serf  aiion  of  all  ai;et,  that  when  a  hot,  a  weak, 
and  inexiierienced  fliioitter  happena  to  be  at- 
tacked, his  constant  refuge  it  under  the 
winf(  of  majesty  ;  and  that  he  tcreent  him- 
self behind  that  throne,  which,  he  is  in  ho|ie8, 
the  subject  dares  not  approach ;  and,  you  will 
find,  that  the  calm,  the  able  and  experienced 
statesman,  treats  the  attacks  upon  hb  measures, 
or  upon  his  chsracter,  with  the  contempt  it  de- 
•cnres,  if  it  be  true.  Gentlemen,  wh«iher  the 
subjects  of  this  paper  be  or  be  not  true,  I 
Drill  obaenre  to  you,  that  the  drawer  of  the  in- 
formation, that  the  exhibitor  of  it  to  you,  the 
Attorney  General,  has  not  pretended,  in  any 
part  of  It,  to  say  it  is  false;  that  you  will  find, 
throug^h  the  whole  tenor  of  this  information. 
Why  then,  g^entlemen,  if  this  be  the  nature  of 
the  question,  and  if  vou  hate  the  power  o? er 
it,  it  is  fur  you,  and  you  only,  to  determine, 
whether  this  paper  deterres  all  the  branding 
epithets  with  which  it  is  loaded ;  whether  the 
substantial  allegations  drawn  fVoni  it  are  true; 
which,  upon  your  oaths,  you  must  find,  if  you 
find  the  defendant  guiUy-*-that  he  has  at- 
tempted to  draw  the  subjects  from  their  tore- 
reign,  and  to  excite  them  to  an  unnatural  insur- 
rection against  their  prince :  that  is,  not  by 
words  of  course,  not  by  adjecti? es,  but  it  is  in 
sobstanttres,  to  be  found  upon  oath  hy  you, 
if  yon  are  of  opinion  he  is  guilty.  1  should 
not  stand  up  for  or  support  a  traitorous  pur* 
pose;  but,  it  is  put  expected  of  his  majesty,  to 
defend  the  weak  and  misguided  minister,  whose 
conduct  is  his  own,  with  re^rd  to  the  pnblic ; 
and,  whenever  that  is  sullied,  he  is  liable  to  be 
told  of  his  faults.  And  if  you  should  be  of 
opinion,  that  tiiis  is  a  free  and  hold  discussion 
of  the  measures  of  a  misguided  minister,  and 
that  this  was  an  information,  iibich  the  author 
of  the  paper  meant  to  convey  to  those  who  had 
power,  be  it  lodc^^ed  where  it  luay,  and  might 
possibly  correct  the  errors  of  a  misguided  leader, 
snd  inform  a  cooscicutious  good  king  of  it; 
then  you  will  view  it  iu  the  way,  which  I  be- 
fore gave  reason  for,  and  I  hope,  find  a  ver- 
dict for  the  defendant  ol'  Not  Guilty.  It  has 
been  alwa3's  the  language,  the  £iug  him- 
self cannot  be  aifected ;  that  no  msn  raises  a 
personal  invective  against  him ;  that  attempt,  I 
Believe,  was  hardly  ever  made,  and  yet  you 
will  fiml,  1  dare  say,  from  your  memory  of  his- 
tory, there  have  been  instances,  where  several 
spplications  have  l»een  made  to  the  throne,  face 
to  face,  by  the  parties  themselves  ;  as  was  the 
case  of  the  learned  Bishops*  who  presented  a 
petition  to  the  king,  arraigning  the  conduct  so 
fiir  of  ihoxe  that  uMvise^.l,  and  they  expressed 
the  eiil  tendency  of  a  pntclaiuatioo  of  his  own. 

^.-Hft  ToL  1%,  p.  X8d. 
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There  wat  no  proof,  only  pmonptioQ,  for  say- 
ing it  came  from  their  baodt.  It  wsa  syeh  a 
petitMNi,  arraigniDg  the  cooduct,  and  ezplaiDiii|^ 
the  evil  tendency  of  the  prtdamatisa,  that  H 
was  by  an  honest  jury  tboogbt  a  fair,  a  leffal, 
and  a  constitutional  peittioo ;  aod  tbey  iboDO,  as 
they  had  a  right  to  do,  their  reveread  lordahips 
not  guilty,  after  a  kwg  deliberatioo  ;  aad  I 
tball  tit  down  in  perfect  bopet  aod  oooftdenes 
yoa  will  find  thit  dcfeDdanl  not  guilty  alsow 

SoL  Gen,*  Pleate  yoor  lordship,  sad  yo« 
gentlemen  of  the  jury,  f  hope  you  wdl  giro  mm 
leave  to  say  a  word  or  tiro  upon  this  doleooo 
that  hat  been  made.  There  bare  boea  sonto 
motions  of  blame  upon  my  cooduct,  which  has 
been  for  some  purposes  to  drawn  uito  the  ooea* 
tion,  that  if  I,  in  the  tituation  in  which  1  haro 
itood,  thoold  reouun  tilent  upon  that  tulnoct,  1 
tbould  be  thooght  perbapa  at  well  lo  botray 
myself  is  the  business,  as  the  principles  of  Isfr 
upon  which  1  stand  in  this  prosecutioo,  though 
1  do  not  think  it  of  exoeeding  great  oonte* 
quence  to  the  issue  of  this  cause,  whether  those 
principles  be  actually  settled  ooe  way  or  tbo 
other,  because  there  are  no  points  of  law  npoa 
this  subject,  that  in  my  mind  require  particular 
atrengtb  of  argument  or  great  abotrnseosstof 
reasoning,  in  order  to  come  at  them.  Tbey  lis 
open  and.  upon  a  level  to  common  understsad 
ing,  to  that  obvioua  moral  observation  of  all 
mankind,  do  no  wrong  to  another;  but  jroo  are 
desired  to  understand,  the  justice  of  thw  causa 
hat  been,  in  fact,  entangled  in  the  former ;  and 
that  it  is  necessary  for  you  to  go  throu|^  all 
that  is  called  the  inducement  of  the  inKiiiua 
tion ;  to  find  the  party  guilty  according  to  tho 
extent  of  every  epithet :  wbm  it  that  law  to  ba 
found? 

8erj.  Glynn.  I  mutt  beg  leave  to  iaterrupt 
you,  it  wat  the  tubstantiai  proofs,  not  of  iho 
epithets. 

Sol,  Gen.  It  is  a  matter  of  do  kind  of 


quence  to  tins  business,  whether  the  genlleiuw 
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spoke  it  expressly  in  the  extent  1 
stood  them  to  speak,  or  whether  the^lefl  it  to 
be  collected  and  inferred  to  extend  farther  hf 
construction,  than  they  really  ventured  ;  that 
is  of  no  consequence  to  thb  business.  All  I 
meant  was  to  introdtice  that  idea.  I  should 
have  taken  the  freedom  to  state,  at  a  propoti- 
tion  of  law  ;  tliat  it  to  tay,  the  tubataotiaJ  alle- 
gations ;  let  it  be  worded  by  epithet,  or  not, 
the  accusation  is  of  the  part  toe  defendant  haa 
published  in  writing  or  printing,  conoemiog  tho 
character  and  person  of  another,  which  is  ia- 
jurious  to  his  person  and  character ;  and  that 
the  ofitnce  is  considerably  enhanced,  when 
applied  to  the  person  of  magistralet,  aod  par^ 
ticularly  to  the  highett  magittrates  whatsoever. 
That  is  the  ground  whidi  I  go  npou;  and 

*  Concerning  the  right  in  crown  prosecu- 
tions to  a  reply  on  the  part  of  the  crown  though 
no  witness  have  been  examined  oa  the  other 
side,  see  Air.  Horae's  CssSi  p.  651  of  this 
▼oluns. 
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Iboagb  I  did  nndersiand  the  doctrine  of  etio* 
tber  effect  stated  in  the  outset,  I  am  well  cod* 
tetit  if  we  are  a|^eed  io  law,  and  will  proce^ 
apoQ  it  just  in  the  manner  in  which  I  think  it 
jtands.    I  did  understand,  when  the  learned 
^ntleman  spoke  first  of  it,  when  he  entered 
into  a  defence  of  the  paper,  and  embarked  in  it, 
that  it  was  upon  the  same  line,  and  same  no* 
tiou  of  law  I  have  gone  upon.    The  learned 
gentleman  who  spoke  second,  thought  proper 
to  go  a  little  wider,  and  give  a  more  general 
discussion  than  my  learned  friend  who  spoke 
first ;  and  he  thought  it  necessary  to  tell  you, 
that  this  information  came  under  no  sanction, 
no  kind  of  authority  whatsoever.    I  refer  to 
your  own  memory,  gentlemen,  whether  I  re- 
lied in  the  opening  of  this  cause  at  all  upon 
the  authority  under  which  this  information  ia 
filed  ;   not  the  least  upon  earth ;  did  not  I  ? 
and  yet  at  the  same  time,  if  thai  thoald  come 
to  be  called  in  ouestion,  f  am  to  inform  yon  it 
is  filed  by  an  officer  of  the  crewn,  and  whom 
the  constitution  of  this  country  has,  in  all  ages, 
intrusted  to  bis  duty  and  his  knowledge,  a  dis* 
cretiooary  power  of  filing  these  iuformations ; 
and  the  very  statute  alluded  to  by  the  gentle- 
men, was  after  the  Revolution,  and  at  a  time 
when  the  constitution  was  well  considereil,  and 
the  liberty  of  the  subject  supposed  to  be  esta- 
blished.   At  that  time,  and  for  the  sake  of  the 
constitution,  under  which  we  live  now,  it  was 
expressed  to  be  in  that  officer  of  the  crown 
to  file  informations  for  the  sake  of  the  preser- 
Tatioo  of  public  order  and  peace.     This  is  the 
law  of  the  country  firmly  settled  at  the  time  of 
the  Revolution ;  and  yet  now,  when  the  law 
comes  to  be  put  in  execntion,  juries  are  enter- 
tained with  an  idea  of  the  oppressive  qualities 
existing  io  that  law,  which  the  wisdom  of  ages, 
and  the  best  correction  ponible,  applied  to  that, 
have  established  what  it  is  that  officer  is  en- 
trusted with,  a  matter  of  duty  and  honour  not 
to  file  inlurmations,  which  in  his  judgment  and 
discretion,  do  not  call  for  the  extraordinary  in- 
terposiitun  of  his  office.    Whenever  they  do,  It 
is  his  dutv  to  file  them,  unlesa  something  bad 
been  said  to  impeach  his  proceedings  io  that 
part  of  the  execution  of  bis  duty.    But  I  can 
eay,  myself,  it  was  filed  by  an  officer  of  great 
judgment,  and  unimpeached  honour ;   and  it 
was  his  opinion,  and  it  was  accordingly  done, 
not  to  proceed  by  indictment,  but  information 
in  the  court  of  King's-bench.      The  Court 
would  not  have  heard  a  motion  at  the  instance 
of  tbe  Attorney  General  to  file  that  which  ia 
bis  duty  to  file.    The  very  circumstance  of 
his  being  to  file  it,  would  have  prevented  the 
Court  from  hearing  tlie  motion ;  they  would 
have  called  to  him  to  do  his  doty  in  tbe  course 
of  information.*    And  is  the  Attorney  General, 
when  be  plainl;^  sees  it  with  the  same  eyes 
the  rest  of  mankind  have  seen,  and  tbe  aame 
view  io  which  they  have  talked  of  it,  when  he 
aeea  a  direct  malignant  attack  made  upon  the 

•  See  the  Case  of  Rex  v.  Phiilipti  cited  p. 
678|  of  thii  volume. 


IMnoo  of  the  kin|^  himaelf,  ia  be  to  wait  till  m 
grand  jur3r  finda  it  auch  attack,  and  preaenii 
nim  what  ia  hia  office  ?  and  ia  he  not/to  inteiw 
poae  upon  such  subjects  as  this,  where  it  is  bin 
duty  ?  and,  ^ntlemen,  these  are  the  grounds 
upon  which  it  ia  to  be  determined  by  tou.  To 
speak  properly  of  tbe  gentleman  that  apok« 
first,  thev  are  not  hia  grounds;  though  the 
aecond,  be  baa  endeavoured  to  mialead  yoa 
upon  the  subject,  by  telling  you,  that  in  hia 
opinion,  this  is  uot  a  libel ;  but  he  baa  withal 
^ven  you  his  reason  why  he  offers  to  argue  it 
18  no  libel,  because  he  aays,  it  does  nut  apply 
to  the  person  of  tbe  kwf.  Now  I  agree  per- 
fectly, that  aa  far  as  this  information  goes,  it 
charges,  that  tbia  libel  does  affect  tbe  person  of 
the  king ;  and  if  he  baa  nuide  out  to  your  sa- 
tisfaction that  no  part  of  the  libel  doea  so  affed 
him,  then  that  part  of  the  charge  will  fall  to 
the  groimd,  aa  well  aa  that  part  that  affects  the 
great  officera  of  atate.  If  tbe  defendant  baa 
made  out  there  are  no  passages  that  apply  to 
thoae  persons,  then  he  ia  discharged  from  that 
part  of  the  information ;  so,  wilh  regard  to 
that  part  affecting  the  House  of  Coinmoos,  if 
he  has  made  out  that  the  House  of  Commons 
are  not  directly  and  personally  reviled  and  taxei 
with  the  groesest  corruption,  even  with  being 
bought  by  the  ministry ;  if  he  has  made  out 
that  proposition,  then  that  will  fsil  to  tbe 
ground.  1  do  not  mean,  (because  vou  have 
Uie  paper  before  you,)  t(»  go  over  thoae  paa* 
aages,  at  the  outset  of  which  it  appeara,  the, 
person  of  the  king  has  been  directly  meant^ 
though  some  have  been  taken  up,  and  others 
omitted,  bv  my  learned  friend  in  the  defence. 
1  will  confine  myaelf  to  those  that  have  beee 
taken  up.  Be  tells  you,  there  is  a  ^reat  ac- 
knowledgment of  the  royal  virtnea.  What  e 
wreteheil  miaery  is  that  in  tbe  obvious  sense  of 
those  that  are  to  determine  upon  it.  If  be  does 
acknowledge  those  royal  virtues,  be  taxes  the 
kiog  with  those  that  are  directly  op|»osile  to 
those  qualities,  and  the  uxing  of^^them,  1  will 
point  out  to  you  immediately.  In  the  firat 
place,  my  learned  friend  aays,  what  is  aaid  of 
the  king,  is  but  tbe  ordinary  accident  of 
thrones,  and  tbe  moat  active  of  kinga  have, 
in  aome  part  of  their  lives,  suffered  in  tbe  ad- 
ministration of  government.  And  therefore  it 
might  be  as  well  said  of  all  kings  whatsoever,  or 
at  Teaat  the  greatest  number  of  kings,  and  no 
barm  could  come  from  tbe  zeal  that  is  expreaa- 
ed  to  the  preaent  king.  Observe  the  language 
of  the  paper  itself.  **  It  ia  the  mbfbrtune  of 
your  life,  and  tbe  cauae  of  your  reproach  and 
distress."  Is  this  tlie  language  that  may  be 
aaid  of  all  kinga  P  and  hia  being  unacquainted 
with  the  language  of  truth.  Tbia  is  only  drop- 
ping ideaa  concerning  the  application  to  the 
king,  and  very  far  from  fact;  and  therefore 
the  officera  of  the  crown,  are  they  who  want 
to  make  that  a  libel  upon  the  king,  that  waa  no 
libel.  Were  it  only  about  in  coffee-houseai 
that  the  king  waa  unacquainted  with  the  lan- 
guage of  truth,  and  conaiantly  erring,  and  that 
he  bad  not  dkwoycred  his  pngodioes  i  were 


801] 


10  GEORGE  IIL 


[891 


thii  laid  aboot  op9D  tables  hi  toTerot  and  oof>  | 
fiw-boiitet,  nobodr  onderatood  it  to  be  a  libel. 
But  it  becomes  a  libel,  when  tbe  officers  of  the 
crown,  for  the  vtodicatioo  of  the  character  of 
the  king,  tboa^t  proper  to  briog  it  before  a 
court  to  be  justified  there.  With  rtgKt^  to  the 
lord  lieotenaot  of  Irelaod,  my  learned  friend 
payst  there  is  no  application  to  the  king. 
*  Certainly  there  is  no  application  to  tbe  kaag 
whatsoever.*  Now  let  os  see  a  little  whether 
there  is  not. 

**  The  people  of  Ireland  ipTc  yon  erery  da^ 
fresh  marks  of  their  resent  meat  ;>*  so  that  it  is 
introduced  to  tbe  king.  <*  They  despise  the  mi- 
serable goYefoor  you  bare  sent  them,  because 
be  is  a  creature  of  lonl  Bute."  This  is  the 
abuie  upon  lord  Townshend ;  for  what  reason 
»  best  known  to  the  author  hiraielf ;  but  if  they 
are  masters  of  men's  characters  to  treat  them 
just  as  they  please,  there  is  an  end  of  all  law 
and  justice.  Dot  when  it  concerns  the  person 
cf  a  king,  it  is  not  from  the  natural  ideas  they 
•re  so  ready  to  confound  the  person  of  a  king 
la  the  penon  of  his  representative,  as  he  states 
the  people  of  Ireland,  every  day  giving  fresh 
marks  of  their  resentment,  because  they  under- 
stand there  is  no  difference  between  tbe  original 
of  a  king,  and  their  representative.  It  is  not 
owing  to  a  confusion  of  their  ideas  they  do  in 
that  manner  confound  it.  What  does  he  say  in 
the  next  part  aAer  Irelaod  ?  He  then  proceeds 
to  state  America,  of  which  he  first  of  all  says, 
**  they  were  read^  enough  to  distinguish  between 
tbekuigand  his  ministers,  and  to  throw  the 
fault  upon  them  ;*'  and  that  1  suppose  is  not  to 
be  applied  to  the  king.  But  atier wards  he 
•ays,  *'  the  decisive,  personal  part  you  took 
*  against  them ;" — is  this  charging  the  ministry  f 
**  that  decisive,  personal  part  you  took  against 
them,  has  c^ectually  banished  that  first  dis- 
tinction from  their  minds ;  they  consider  you 
as  united  with  your  servants  against  America^ 
they  knowing  bow  to  distinguish  the  sovereign 
and  a  venal  parliament  on  one  side,  from  the 
teal  sentimeuts  of  the  English  people  on  the 
other."  Has  this  no  application  to  the  king?  It 
certainly  has.  I  have  stated  these  few  in- 
atances,  merely  because  they  were  those  that 
have  been  taken  up,  in  order  to  shew  they  have 
•o  application  to  the  king.  Gentlemen,  i  have 
stated  theos  to  you,  imagining  we  are  so  far 
upon  a  just  ground,  and  that  you  can  imagine 
BO  other  but  that  the  king  is  as  plainly  distin- 

Siished  from  every  bod^  else,  as  any  thing  in 
e  world  can  be  distinguished. 
They  are  right  in  saying,  that  if  you  find  it 
is  meant  so,  woat  avails  all  that  has  been  said. 
But  they  go  beyond  that ;  and  very  properly 
say  yon  are  the  retiige  of  liberty.  Voa  are 
so.  You  are  the  refuge  of  those  who  find 
themselves  wronged  contrary  to  the  laws  of 
this  country,  and  apply  to  the  laws  of  this 
•oootry  for  redress.  And  if  you,  who  are  tbe 
refuge  of  liberty,  in  that  sense,  shonid  either 
by  such  delusion,  or  influence  of  prejudice  and 
warmth  in  favour  of  such  strange  ideas,  endea- 
▼onrad  to  bs  pat  opoa  tImD,  deoy  that  jwtioe 

t 


to  thoae  that  apply  for  jusliee,  there  eoaseqi 
If  b  neither  liberty  nor  property,  sor  reputa^ 
tiOD,  DOT  any  thhig  which  this  cemitry  has 
hitherto  tb9ngfat  worth  protection,  and  the  laws 
would  not  be  able  to  protect  them.  I  protest 
to  God,  it  appears  to  me  in  a  reasoning  waj« 
too  strange  a  proposition,  to  say  liberty  is  eoo- 
cemed  in  protecting  a  man  in  writing  injurioosly 
and  opprobriously  against  tbe  character  of  a 
man,  which  is  the  same  as  if  it  was  eonoemed 
in  protecting  a  roan  in  robbing  upon  the  high* 
ways.  Gentlemen,  you  may  as  well  have  th« 
question  put  for  your  discussion,  whether  yoa 
would  have  ten  or  fifteen  gnineav  prtvatelj 
stolen  from  your  person,  by  which  the  party 
would  be  liable  to  be  condemned,  or  whether 
you  would  have  your  nsme  hong  out  lo  th« 
public,  as  a  man  who  is  disgraceful,  diabooestt 
and  unworthy  of  sny  post  you  held.  Whick 
would  you  choone  ?  And  in  the  name  of  oon^ 
mon  sense,  which  can  auy  man  esnect  yea 
should  choose?  And  how  can  yoa  mid  yoor 
verdict  when  you  are  desired  to  withhold,  cea* 
trary  to  all  evidence,  and  efery  neoeeaary 
conclusion,  that  justice  which  those  oendo^ 
sions  do  call  for  ?  You  are  not  desired  to  be- 
lieve they  are  not  published  by  the  defendaat ; 
that  is  given  up  here ;  you  are  desired  to  b^ 
lieve,  that  they  do  not  talk  of  the  king  in  the 
paper.  That  argument  is  not  what  I  i 
pected  to  have  been  proved.  Yea  are  dean 
lo  think  it  would  be  a  derogation  firoaa  y« 
authority,  should  you  be  obliged  to  fiod*  a 
cording  to  tbe  evidence.  To  be  sore  yoa  are 
bound,  if  we  could  not  make*oot  tbe  tratb  that 
bekings  to  the  charge,  which,  if  we  do,  wkboot 
you  can  find  reasons  lo  deny  that  rery  tratb 
which  yoor  reasons  and  consciences  canaet 
resist ;  lo  be  sure,  that  is  ooe  of  the  iafsrior  si- 
tuations of  a  jury.  But  that  is  an  iaferiority 
which  douH  belong  to  your  sitoatioBS  aloae. 
Judges  are  likewise  sworn  to  pronoonee  ae* 
cormng  to  law  ;  and  that  is  all  the  caastraiat 
upon  the  office  yoa  now  hold ;  and  if  you  find 
tbe  facU  are  as  I  stated  in  tbe  outset,  aolwith- 
standing  what  has  been  said  in  tbe  defence,  it 
will  be  too'  pbuA  an  absardity  te  say  he  is  not 
gailty. 

Lord  Mantfield,  Gentlemen  of  the  jory,  if 
tbe  direction  that  I  am  going  to  give  yoO|  aa  Is 
the  oli^ect  of  your  consideration,  and  the  role 
and  ground  upon  which  your  verdict  ought  Is 
be  iminded,  according  to  tbe  hiw  and  ceostita* 
tkM  of  this  kingdom,  and  thai  eath  that  is 
taken  by  each  of  you ;  I  say,  if  that  directioa 
should  be  misUkeo,  I  have  this  comfort  ia  my 
own  mind,  that  it  will  not  be  final,  bat  oppa 
applicatioa  to  tbe  Court  for  a  mia-directioBy  it 
can  be  set  right  Tbe  direction  1  ass  geiag  to 
give  you,  b,  with  a  full  coavietkNi  and  eoa^ 
ience,  that  it  is  the  hingaage  ef  tbe  faiav.  This 
is  an  mformation  thflt  is  brooght  against  lbs 
defeadant  for  printing  this  letter,  which  fm 
have  heard  read,  of  the  tenor  set  forth,  aad  ef 
tbe  meaning  pnt  upon  tboso  porta  of  it, 
which  are  bkaoki  in  the  swgiBal,  by  lbs  io« 
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formation,  tnd  concerniiig  the  persons  char^- 
etl  by  the  information,  to  be  tbe  persons 
concerning  whom  it  wis  wrote.  This  is  the 
charge.  Now  the  question  for  you  to  try 
upon  the  evidence,  is,  whether  the  defen- 
dunt  did  print  or  publish,  or  both,  a  paper  of 
the  tenor,  and  of  the  weaning,  so  charged  by 
the  information  ?  As  to  its  bemg  of  the  tenor, 
the  paper  has  been  read  to  you,  and  if  it 
had  not  been  of  the  tenor,  there  would  have 
been  an  objection  made  during  the  course 
of  the  reading;  and  there  would  have  been 
an  end  of  the  information,  if  the  charges 
were  wrong,  for  they  could  not  have  gone 
on  ;  therefore  there  is  no  objection  as  to  tbe 
tenor. 

The  next  thing  is  the  meaning;  and  the 
meaning  is  what  is  put  upon  it  by  the  infoiw 
mation,  in  those  places  where  there  are  blanks 
in  the  original,  as  k  dash  g  for  king,  m  dash  v 
for  majesty,  and  so  on,  as  you  beard  it  read. 
As  to  that,  there  has  been  no  particular  ob- 
jection made  by  the  counsel,  that  in  any  one 
instance  the  blank  is  ill  filled  op.    If  that  could 
have  been  made,  their  ingenuity  would  have 
found  it  out.     If  you  say  they  are  not  well 
filled,  and  the  paper  is  not  of  the  meaning  set 
forth  in  the  information,  then  you  must,  to  be 
sure,  acquit  him.    But,  if  it  is  of  the  tenor  and 
meaning,  set  out  in  the  information,  the  neit 
consideration  is,  whether  he  did  print  and  pub- 
lish it?  Now,  as  to  that,  the  evidence  stands 
uncontradicted,  and  without  any  observations. 
It  is  proved  to  be  bought  of  his  servant,  at  his 
house:  that  dropt  from  the  counsel  without 
any  observation.     If  yon  by  your  verdict  find 
the  defendant  not  guilty,  tiie  fact  established 
by  that  verdict,  is,  he  did  not  publish  a  paper 
of  that  meaning ;  that  fact  is  established,  and 
there  is  an  end  of  the  prosecution.    You  are  to 
try  that  fact,  because  your  verdict  establishes 
that  fact,  that  he  did  not  publish  it.     If  yon 
find  that,  according  to  your  judgment,  your 
verdict  is  final ;  and  if  you  find  it  otherwise,  it 
is  between  God  and  your  consciences,  for  that 
is  the  basis  upon  which  all  verdicts  ought  to  be 
founded ;  then  the  fact  finally  established  by 
your  verdict,  if  you  find  him  guilty,  is,  that  he 
printed  and  published  a  p^per,  of  the  tenor,  and 
of  the  meaning,  set  forth  in  the  information ; 
that  is  the  only  fact  finally  established  by  your 
Terdict ;  and  whatever  fact  is  finally  established, 
never  can  be  controverted,  in  any  shape  what- 
soever.   But  you  do  not,  by  that  veraict,  give 
an  opinion,  or  establish  whether  it  is  or  not, 
lawful  to  print  or  publish  a  paper,  of  the  tenor 
and  meaning  in  the  information ;  for  supposing 
tbe  defendant  is  found  guilty,  and  tbe  paper  is 
auch  a  paper,  as  by  the  law  of  the  land  may  be 
printed  and  published,  the  defendant  has  a  right 
to  have  judgment  respited,  and  to  have  it  car- 
ried to  the  highest  court  of  judicature.    There 
is  nothing  upon  the  fact :  if  in  point  of  law  it 
is  innocent,  it  would  be  an  innocent  thing,  ap- 
pearing so  uj^n  tbe  record.  Neither  is  it  found 
established  upon  your  Terdict,  that  he  did  it 
with  any  degrae  of  nal^ni^  or  guilt  in  the 


bare  act  of  prMng  and  poUishiiv.    If  ha 
prints  that  which  is  unlawful,  it  rollows  in 
oourse,  whether  it  is  with  a  degree  of  greater 
or  less  malignity.  F9r  there  is  no  one  act,  that 
may  be  attraded  with  a  ^preater  variety  of  cir- 
cumstances  (ahnost  infinite)  than  the  nsanner 
in  which  a  man  might  print  and  publish ;  it 
might  lie  from  the  lowest  to  the  highest  de« 
gree  of  guilt,  even  to  a  very  venial  degree  of 
guilt.    Now  that  is  not  established  by  your 
verdict,  all  those  epithets  being  a  mere  rorm 
in  informations,  and  they  are  inlereneesof  law, 
which  are  drawn  upon  tlie  printing  and  pub- 
lishing a  libel,  if  it  comes  out  upon  tho  fiice  of 
it  to  ^  a  libel.    It  is  very  true,  I  am  used  to 
speeches  made  to  juries,  to  captivate  them,  and 
carry  them  away  from  the  point  of  enquiry. 
Mr,  Serjeant  Glynn  did  admit,  the  induoemaot 
was  not  to  he  proved ;  not  so  ranch  proved,  at 
is  set  forth,  as  malice  of  forethouglit,  in  cases 
of  murder,  or  the  instigatioii  of  the  devil,  aiii 
yet  the  form  ia  kept  up.    As  to  the  other  epi« 
thets,  he  did  admit  of  them,  as  his  candor  made 
him  do.    AAer  arguing  upon  the  epithets  of 
seditious  and  malicious,  he  did  say  at  last,  I 
do  not  see  it  is  necessary  to  give  proof  of  the 
whole ;  therefore  that  is  not  the  fact  to  be  found 
by  your  verdict,  that  is  inference  of  law ;  and 
many  instances  shew  when  the  jury  have  found 
him  guilty,  before  the  defendant  comes  up  for 
judgment,  he  is  at  liberty  to  ezieoaate  his 
crime,  and  even  his  own  affidavit  will  do  it ; 
and  if  the  Imct  had  been  found  by  the  verdict, 
it  is  impossible  that  can  ever  be  controverted, 
nor  ever  further  looked  into.    These  are  the 
grounds,  therefore,  which  I  leave  to  yon  for 
your  consideration.    If  you  are  not  satisfied 
that  the  paper  proved,  is  of  the  meaning  put 
upon  it  by  the  information,'  where  the  blanks 
are  filled  up,  and  the  persons  oonceming  whom 
it  is  spoken  of,  you  must  acquit  the  defendant. 
If  you  doubt  of  tbe  evidence,  as  to  its  being 

? roper  eridence,  you  must  acquit  the  defendant, 
f  you  are  satisfied,  as  to  both  thooe,  that  is 
^the  matter  to  be  established ;  by  both  those, 
and  according  to  right,  you  ought  to  find  it. 
And,  indeed,  if  you  were  for  having  the  powei^ 
of  pronouncing  a  verdiat  of  not  guilty,  as  to 
tbe  fact ;  to  be  sure  the  jury,  in  every  catise^ 
may  mako  an  end  of  the  question,  whether  they 
have  not  a  right  to  find  that  verdict.*  If  yoa 
take  upon  you  to  determine  the  law,  yon  muat, 
for  tbe  sake  of  your  own  consciences,  be  sure 
to  determine  according  to  law,  and  you  nnust 
be  sure  that  the  law  is,f  that  such  a  paper  may 
be  printed  and  published,  of  tbe  tenor  you  find 
it ;  the  consequence  of  which  is  very  obvious 
to  be  seen  upon  this  occasion.  If  the  law  was 
to  be  determined  in  every  particular  cause, 
what  a  miserable  cqpdition  would  this  country 
be  in  with  regard  to  that  part  of  it,  as  it  is  said 
there  cannot  be  a  greater  curse  than  uncertainty 

*  See  vol.  6,  pp.  1013,  et  teq. 

f  As  to  this  method  of  address  to  a  jury  in 
such  a  ease,  see  *  Another  Letter  to  Blr.  Ai« 
OMMii*  p.  58, 
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iBtbekw;  fbroDemry  uiMiMesntei  tM 
waj,  mnd  •  jury  is  Loodoo  aiiollicr  wmy.  A 
jury  io  Middlnei  has  foaod  a  verdict,  and 
canvicted  one  penoo  *  far  the  pabUcalioa  of 
tkii  tame  p>pef'«  bai  yoa  are  not  booad  by  thaL 
K  joriea  were  to  fiud  acoordiag  to  tke  diffvrcnl 
inpreasioDf  ibe  differmt  poiola  of  law  have 
nppo  them,  ibere  luiffbt  be  no  biw  at  all  opon 
fbe  subiect.  Yoa  wilTeooaider  of  it,  aod  I  will 
rrpeat  to  yoa  M^itk^  Yoa  intMt  be  satMiied  as  to 
fbe  meaaiD^  laid  mwb  io  tbe  iofomiaUon, 
aod  eooeeniifiic  the  pertooi,  aod  yoo  most  be 
Mtiificd  with  regard  to  tbe  publicttioD ;  if  yoa 
mesatisftrd  you  will  find  him  guilty;  if  oot 
joo  will  fiod  him  oot  goilty.f 

The  Trial  ke^n  about  oioe  o'clock  in  the 
Boroiag,  aud  was  finished  aboat  twelf  o.  The 
iarv  retired  ioto  a  prirate  room»  and  cootinued 
locked  op,  till  half  ao  hour  past  seven  in  the 
cveoiogv  at  which  tioie  they  were  ogreed  in 
their  verdict ;  aod  the  Court  beiog  broke  op, 
they  carried  ii  to  lord  MansfieM,  at  his  boose 
im  BloooMbury-square.    His  lordship  met  them 

*  8ee  Almoo*s  Case,  p.  868,  of  this  volume, 
t  But  DOW  aee  staL  99  G.  3,  c.  GO. 


Tke  Com  nfH.  S.  WMflU^ 
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at  hit  puriov  door,  to  tim  pMnfTy  uad  the 
fnrrman  haviar  prooouneed  their  verdict  Not 
Guilty,  his  lorMiip  wewt  uuray  without  aayiofr 
a  wofd.  But  there  hnng  a  vast  cmwuuiue  of 
people  in  the  oquaro,  who  had  ibiloipud  the 
jury  from  Guildhall,  they,  as  anon  aa  the  ver- 
dict was  kaowo,  tcotified  their  joy,  by  tha 
hnideot  buasas. 


Several  iaaerurades  in  the  piecedioig  re- 
ports of  tbe  cases  of  Alosoa  and  MiUer  1  bava 
not  ventured  to  alter. 

As  to  the  proceeding  for  aa  attachment 
against  Almoo  in  respect  of  the  puhlicatiao  of 
the  *  Letter  cooceming  libels.  Warrants,  Sei- 
lore  of  Papers,*  &c.  see  vol.  19.  p.  1069  ;  ao4 
Lord  Chief  Justice  Witmot's  « Notes af  Opt- 
nioBS  and  Judgments*  as  there  ctiad. 

Cooceraing  the  oou-examiaataoo  of  NiUcr, 
856,  aee  a  bat  Mr.  Dunniag  said  in  tha 

ouse  of  Commoat,  reported  16  New  ParL 
Hist.  p.  1S79. 

Of  the  conversatioB  which  pawed  bttwtea 
Mr.  Mackworth  and  lord  Blaasfield,  p.  838, 
see  Mr.  Mackworth'a  aeeoaat.  16  New  ParL 
llist.  1149,  1189. 
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S55.  The  Case  of  Henbt  Sampson  Woodfall,  on  an  Information 
filed  by  the  Attorney  General  for  publishing  Juniu8*s  Letter  to 
the  King:  10  Geouge  IIL  a.  p.  1770.*    [London  Museum.] 


June  13. 

XmS  da  J  came  on  at  Goildhall,  before  k>rd 
chief  justice  Maasfidd,  the  trial  of  ao  ioforma- 

*  The  report  here  ^veo,  is  tha  fullest  which 
I  have  seen  of  this  Tnal.  I  have  therefore  io- 
■erted  it,  ootwithstaoilioff  the  flippsocy  and 
partiality  of  its  maooer.  Io  Mr.  O.  Woodfalt's 
recently  published  edition  of  Junius*s  Letters 
(io  which  edition  is  exhibited  various  fllustra- 
tion  of  that  work,  and  consequently  of  the 
history  of  these  prosecutions)  is  inserted  io  a 
note  to  tbe  autlior*s  preface,  a  very  abrtdg^ed 
•oeouot  of  this  Trial,  from  which  1  shall  print 
beluw  the  report  of  lord  BlansfielU's  charge  to 
the  jury. 

The  following  passage  from  a  note  to  vol.  S, 
p.  63,  of  Mr.  UoodfsU's  publication,  is  not 
impertinent  in  this  place: 

**  The  addren  to  tbe  king  through  the  me- 
dium of  this  Letter,  made  a  very  threat  im- 
pression upon  the  public  mind  at  tbe  moment 
of  its  appearance,  and  though  600  copies  of  tbe 
Public  Advertiser  were  printed  in  addition  to 
the  luual  numbers,  not  a  single  copy  was  to 
be  procured  in  a  few  hours  after  iu  publica- 
tion. The  author  himself,  indeed,  aeemed  to 
entertain  a  very  favourable  opinion  of  it ;  as  in 
T  V,  No.  1$,  spcakug  of  this  Letter, 


tioo  61ed  by  Mr.  Attomev  General  ex  ^fkia^ 
against  Henry  Sampson  noodfall,  for  prmtiog 
and  publishing  a  letter  signed  Junius,  in  the 
Public  Advertiser,  of  the  19th  of  Dec  1769. 

he  says,  '  I  am  now  meditating  a  capital,  aod, 
'  I  hope,  a  final  piece.'  It  was  for  this  pro- 
duction that  the  printer  was  pmoecutcd,  and 
obtained  the  celebrated  verdict  of  '  guilty  of 
printing  and  publishing  only,'  the  oooseqnejico 
of  which,  as  already  observed  in  note  to  vol.  1^ 
p.  29,  was,  that  two  distinct  motioos  were 
made  in  court ;  one  bv  the  conntel  lor  the  de- 
fendant in  arrest  of  judgment,  grounded  on  its 
ambiguity,  and  another  by  the  counsel  fur  the 
crown,  to  compel  the  defendant  to  shew  causa 
why  tbe  verdict  should  not  be  entered  op  ae- 
cordiog  to  tbe  legal  import.  The  case  oeing 
argued,  the  court  of  King's-bench  oltiroateir 
decided,  tbst  a  new  trial  should  be  gnnteil. 
This  accordingly  commenced,  when  the  At- 
torney General  observing  to  the  Chief  Justice, 
that  he  bad  not  the  origioal  newspaper  hj 
which  he  could  prove  the  publication;  his 
lonbbip  laconically  replied,  'That's  not  my 
'  fault,  iMr.  Attorney :'  and  in  this  manner 
terminated  tbe  s^oood  trial.  The  fact  is,  that 
the  fureoaan  of  the  jury  upon  the  first  trial  had 
pocketed  the  P»P«r,  upon  its  being  handed  to 
the  jury  box  for  inspection,  aod  lud  afterwarda 
destroyed  it.    The  ezpence  the  diiimdaol  «n 
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[8S6 


WillMfli  Bood.nrWilbnwk. 
Pmo-  Cudat.  aaiibia'a-lau. 
Aleiuder  Peter  Allan,  Hark-hM. 
FrHerid  CumcrcAl,  HiMa^-lane. 
HaoMii  Ueyer,  ititts. 
John  ThmuM,  ditto. 
BaniingkiD  Bog^,  Pbil}»ot-lwie. 


William  Halyird. 

Paul  Varge*.  carpcotar,  DuUff-Uoe. 
WJIlMm  SUry. 

William  Willet,  plairterer,  DiiUff-Une. 
WiUiam  Darii. 
After  Mr.  Walker  had  opened  the  canie,  bj 
readinr  ihe  letier  li^oed  Juniui,  &e.  with  tlie 


Qthei  of  the  iafonaalian, 
Mr.  AUornty  Gnerti  (De  Grey)    bagui, 

'----■'  Ek,  bjr  Myip^,  thai  Mlliiag 

Iter  ittdiiriwtMM  in  the  PMsd 


it  pnipcr  to  explain  bii  own  oaaduct ;  becaiue 
he  waa  not  merely  ao  adrucale  id  theac  m*^ 
(ar*,  bat  officially  ansireraLle.  Tliii  letier  of 
Jitniua,  be  aMiireil  the  jury,  bail  given  uniter- 
•al  oficnce.  He  bad  therefore  in  hand  «z 
other  praaecutioot  of  diSiercDt  publiihera  tbr 
the  aama  oRence.  He  thought  it  hia  duty  to 
proaaeute  lliem,  and  had  tlierefore  deuiaudeil 
the  name*  of  the  puUiaheia,  becauae  he,  Hr. 
AUorney  General,  doea  DM  read  neH>-|>^ieTa. 
Id  the  olgecta  of  {iroeeculiin,  he  eudearourad 
to  make  a  diatigetioo,  and  to  paaa  by  ihoae  wl|o 
wec«  poor  or  had  large  familiea  of  children, 
&C.  He  dedaral  upon  hia  honour,  aa  a  vWt 
that  be  bad  no  molire  to  urge  him  againat  any 
pariianlar  puUiaher,  but  merely  ihe  execution 
of  Ilia  office.  That  he  u>uld  have  wiahed  to 
bive  tried  Mr.  whai'a  hit  name  J'—Woodfall, 
aye,  Mr.  Woodlall,  the  original  pubUiher,  flrat : 
becauae  aa  for  who  wai  the  author  of  Joniua, 
duU  be  Muld  hy  no  mtana  ditcorer,  thai  t*- 
naiDcd  an  imBcoetrable  aecrel. 
tbi*  defeww  of 


OcMral  returned  again  ti 


H  of  himaeir,  Hr.  Attorut 


bad  erer  railed  i  juater  iadigoatMa 
or  every  man  nho  wiahea  ibe  con 
OUT  eioellent  conatiluiion,  than  ihia  letter  of 
Jnoiua.  He  then  addreaaed  faitMelf  to  the 
paniuna  and  iatemtof  the  juron,  by  tetling 
tliem  ibat  they  were  mere  tbao  any  other  men 
concerned  to  liriDg  aoch  oAendera  to  juatice, 
becaiue  any  thing  that  tended  to  paUio  confn- 
•lan,  waa  more  eapectally  laial  to  oocrnnerca, 
and  to  ihoM  who  haurd  large  fortunea  in 
trade.  He  aaid,  that  thia  iHter  of  Juniua 
tended  to  public  confuaion.  He  ibcn  barao- 
Ifned  with  great  acemin|[  zeal  on  the  gkirioiw 
liberty  of  Ihe  prea*,  which  be  acknowledged 
ought  to  b«  encounj[ed  and  exerdaed,  aa  Ar 
■•  cnntd  poaaiUy  onnant  with  the  rery  heinf 
of  society.  But  be  aaid,  that  theabnaeofthe 
liberty  of  the  preu  ia  more  fatal  than  any 
other ;  and  therefore  eotrcAled  lliem  not  to 
auffer  that  Hherly,  ioleoded  for  our  aahation,  to 
be  turned  to  leditioa,  ti>  our  perdition.  He 
aaid,  the  jury  woaUl  be  Initruded  from  the 
bench, — thai  ia, — a — a~lie  muat  believe  thaj 
would  be,  insirucied  from  the  beneh  ;  that  Itie 
•nly  two  thing*  for  tbeir  eaoatdcntion  were, 
1,  nhrlher  tlw  blanka  in  the  prinlod  paper 
were  fairly  filled  np  in  (be  iDlorroalioo :  and 
<■  Whether  there  were  attfficient  evidence  for 

the  puWi«lioo  of  the  paper  byWoadfall  (i«menia  which  ire  paid  for  =    be  laid,  Ihe  ao- 

Mr.  Attorney  Oeoerri  then  .aid,  be  Ibongfat     ^„(  ^^  .^^  Pnbliojldverti.er  i.  kept  in  the 

»._«.■;«.    ..  .i.i.j  ;..  P^..>.  '  "•'*'«  "f  Mr.  WoodfiJI ;  that  receipta  are  made 
pnweoolHW,  aa  aiated  m  Pnv«e    ^^^  ^  ^^^ .  ,(,,,  y^^  ^^^^  gene™lly  aitenda 

moDlbly  to  settle  accounta  lor  the  doty  on  the 
adrertiaement*  in  that  paper,  hut  t'    ' 
II  had  at      '   " 
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by  repeating  to  the  jury  that  if,  lat,  the  blanka  in 
the  Publia  Advcrliaar  were  ffitly  Ailed  up  bjr 
the  inuendoe*  of  the  iDfermalioD ;  and  if,  Sdly, 
the  publicalioti  waa  proved,  the  jury  muat  find 
Hr.  Woodfall  guiUy. 

Cmwder,  the  flnt  witoeaa,  waa  then  called 
Bl  twenty  mlnuie*  after  ten,  and  examined  by 
Hr.  Thurlow,  (Solicitor  General.!  ' 

CromiUr  dejKiaed,  Tliat  it  ii  ilia  office  and 
employiiieot  to  buy  up  the  publicaiiona  of 
e»«7  day  for  the  Treaaury  (on  Almon'a  trial, 
thia  aame  witneaa,  Crowder,  called  himaelf,  an 
aniataat  to  the  Meaanger  of  the  Pma)  that  th 
bougfat  Ibe  Pnhlie  Atmrtiacr  in  qneatioo,  of 
on*  Colfhrd,  whom  he  aupiKwea  to  be  Hh 
WoodfUI'a  man ;  he  bonght  it  in  Hr.  Wood- 
fall'*  puUiabiog  room;  be  bocghl  twelve  of 
them.  He  had  bought  the  Public  Adrertitar 
every  day  at  Mr.  Woodhll'a  fora  year  paaL 

The  Letter  uf  J  imiua  waa  then  read  from  the 


Tbe  lecond  witneaa,  Roia-t  Harrii,  waa 
aworo,  and  examined  by  Hr.  Horton.  He 
•aid  ha  waa  the  re^ater  of  the  atampa.  He 
produced  his  book,  in  which  the  new*-papcr  of 
each  day  ii  kepi,  far  an  accouol  of  the  wlrer- 


put  10  ii 
Letter,  f 


■,  No.  19,  ■rooanlcd  to  abool  ISOJ.  Tbe 
Ut«  Mr.  Almon,  who  waa  alio  praaeculed  for 
aalliog  a  reitriiil  of  thia  Letter,  Maerta,  in  a  note 
10  another  aditioa  of  thia  work,  that  the  1^ 

expeooa  incurred  in  defending  hia  own  action,  i       •,■»  ^unu  wiuin.,   \_A^t,j   •■■■  ••uiii  auu 
which  could  sot  axoeed  ibat  of  the  originai    examined  by  Hr.  Wallace.    He  aaid  he  waa  * 


■.  Woodftll  had  attended  in  peraon. 
The  4hird  witneaa,   [Lk]   waa  awora  and 


ptioter,  amounted  to  hMween  jt  and  600J. !  An  !  aarranl  to    air  John  Fielding ;    that  he  had 


•xag^eralion  which  prares  the  neosaily  of 
exerewng  oo  amall  degree  of  cantina,  in  eati* 
mating  whaterer  other  facta  be  be*  allamplcd 
to  advance,  with  a  view  of  elnciditipg  th«  ge- 
Mral  biatory  of  Ibe  liaw." 
VOU  XX. 


often  carried  adveniseoeat*  ftoio  hia  ni 
Mr.  Woodfall;  hvlaonctimeaaeenHr.  Wood- 
fikll  and  d^i'ored  them  to  him,  but  very  nrel;^  j 
Ibat  be  bad  one  receipt  for  adverliaemenia  in 
Iha  Pablie  AdtcniMr,  aigucd  V  »■'■  WoodtalL 


fewj 
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The  Case  r/ H.  S.  Woofi/aU, 
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Here  eDdetl  tlie  evidence  and  pleading  on  ; 
t^e  tide  of  the  proiecution. 

Mr.  Serjeant  Glynn  said.  He  ajn'eed  with  ; 
11  r.  Attorney  General  as  to  the  excellence  of  a 
London  jury,  and  doubted  not  the  liberties  of : 
the  people  were  sufficiently  safe,  while  there  , 
were  trials  by  jury.  He  told  the  jury,  that  if ; 
they  were  of  opinion,  that  the  senne  put  upon  ' 
Junins's  Letter  in  tlie  information,  was  the  true  | 
sense ;  if  it  was  clear,  that  it  was  a  false,  scan- 
dalous, and  seditions  libel ;  if  they  thoui^ht  his 
client  published  it  with  a  professed  intention,  a 
premeditated  design,  of  abusing  and  as|)eniing  ■ 
the  king ;  if  the  defendant  meant  or  wished  to 
alienate  the  affections  of  his  msjetty  *s  subjects ; 
if  it  appeared  to  them  that  his  end  in  pnnting 
it  wss  to  stir  op  rebellion  and  commotion ;  as 
honest  men  tney  ou^,  and  undoubtedly 
wonlfl,  bring  his  client  in  guilty :  but — if,  on 
the  contrary,  the  temper  of  the  times  was  such, 
that  the  people  needed  that  kind  of  information 
contained  in  the  letter;  if  the  facts  oould  be 
proved  ;  if  the  acts  of  government,  in  which 
the  king,  as  a  part  of  government,  was  neces- 
•arily  and  virtually  concerned,  highly  de- 
mantled  public  reprehension  ;  and  the  printer 
published  it  with  the  truly  laudable  motive  of 
informing  his  fdlofv -subjects ;  if,  so  far  from 
coutaiuing  any  personal  abuse  of  tiie  king,  it 
was  written  with  an  honest  but  guarded  free- 
dom ;  the  author  and  publisher  would,  by  all 
worthy,  all  sensible  men,  be  considered  as  hav- 
ing acted  the  parts  of  good  subjectSi  and  good 
citizens.  He  inforaied  the  jury,  that  the 
counsel  for  the  crown  had  not  gone  upon  the 
subject-matter  of  the  Letter ;  thev  did  not  even 
attempt  to  prove  it  a  libel,  notwithstanding  the 
epithets  bestowed  upon  it  in  the  information  ; 
and  that  the  paper  in  which  it  was  first  printed, 
was  not  by  any  means  set  a|iart  solely  to  can- 
vass for  party  or  faction,  but  was  equally  open 
to  all :  he  adinitled,  that  private  personal  abuse 
was  wrong,  but  the  public  acts  of  government 
uf^en  demanded  public  scrutiny ;  that  many, 
very  many  of  the  highest  rank,  as  well  as  from 
the  highest  to  tlie  lowest  in  the  opposition, 
bad  b^n  scandalously  traduced  and  vilified  in 
the  public  |»apers  with  impunity  ;  that  if  the 
defeudant  was  brought  in  (guilty,  the  hands  of 
every  publisher  would  be  tied,  and  the  gentle- 
men not  io  office  might,  by  the  ministerial 
scribblers,  be  abused  to  the  grossest  degree,  as 
it  would  be  dangerous  to  answer  them,  if,  u(mmi 
the  appearance  of  every  free  answer,  inlbmia- 
tions  were  to  be  filed,  and  the  printers  con- 
victed aud  punished ;  the  liberty  of  the  press 
was  immediately  concerned  ;  the  stroke  was 
levelled  at  it  in  this  prosecution :  but  he  did 
not  doubt  the  jury  would  maturely,  deliberate- 
ly, and  attentively  consider  the  matter,  read 
over  the  Letter  with  care  and  circumspection  | 
and  if  they  found  it  was  not  written  with  intent 
to  vilify  the  person  of  the  king,  but  freely  to 
canvaw  the  acts  of  government,  they  would 
eonsider  the  puldisher  as  having  done  his  fel- 
Uw-Buhieeia  ssseutial  service,  and  acquit  him. 

1 


BIr.  lee,  the  other  counsel  for  the  defcndut, 
then  got  up,  snd  began  with  observingi  th«i 
after  the  very  leaned  and  able  speech  ondft  hy 
BIr.  Serjeant  Gl^nn,  little  remained  for  hin  to 
say,  but  he  particularly  urged  the  jary  to  eon- 
sider the  intention  of  the  printer  in  pohttsbing 
it,  aud  to  remember  liow  peculiarly  Beoessary 
it  was,  at  this  juncture,  that  the  nrcss  should 
he  open  to  sll  political  discossion.  lie  defended 
the  ps|ier  on  the  same  principles  at  Mr.  Glynn, 
and  made  a  very  eloquent  and  judicioiu  ha- 
rangue, concluding  with  dedaring,  that  as  M 
intention  could  be  proved,  tbey  Mght  sot  to 
fiud  his  client  guilty. 

BIr.  Attorney  General  afltoed  a  krad  ef 
surprise ;  he  said,  the  coonsel  for  the  defen* 
dant  had  stated  points  of  law  to  the  jury  ;  that 
he  believed  he  had  a  right  to  reply,  notwith- 
standing they  had  not  examined  witnesses; 
snd  he  believed  so,  he  said,  because  they  had 
stated  points  of  law  which  he  did  not  allow. 

Lord  Mansfield  told  him,  that,  as  Altoniey 
General,  he  might  reply,  notwithstanding  the 
defendant  had  not  examined  witnesses:  that 
the  Solicitor  Generaf  indeed,  or  any  other 
counsel,  could  not ;  hot  that  the  Attoroey  Ge- 
neral might.  [See  p.  762,  and  vol.  19,  p.  1S78.] 

Mr.  Attorney  General  doubled  aooat  his 
right  to  reply  ;  said,  however,  he  hdieved  be 
had  a  right ;  but  that  he  would  not  be  parti* 
cular,  that  he  wopid  not  reply  (yet  all  the 
while  he  still  kept  making  a  reply,  such  as  it 
was)  at  length  finished  wiUi  saying,  The  beneb 
will  reply  on  tlioee  points  to  the  defendnDt^ 
counsel,  and  instruct  the  jury  properly. 

Mr.  Attorney  General  was  not  OMstakea  h 
his  foroser  belief,  and  in  hia  latter  dedaratiso 
of  what  the  bench  would  do  and  say :  for  bud 
Mansfield  then  gave  his  charge  to  the  jury 
according  to  BIr.  Attorney  Cv«neral*s  anticipa- 
tion. 

Lord  Man^ld  told  the  jmy,^  tbat  then 


*  The  following  is  the  reiiort  of  kwd  Ml 
field's  direction  to  the  jury,  ^ven  in  the  pre- 
face to  Mr.  G.  Woodfiill's  edition  of  Jonias: 

*«Lord  MausfieM,  in  his  charge,  toM  the 
jury.  That  there  were  only  two  points  for  tboir 
consideratkm :  the  first  tlie  printing  and  pub- 
lishing the  paper  in  qoestioo  ;  the  seoood,  tbs 
sense  and  meaning  of  it :  that  as  to  the  charges 
of  its  being  malkaoos,  seditioas,  &e.  they  wcrs 
inferences  in  law  about  which  no  evidence  need 
be  given,  any  more  than  that  part  of  ao  Indiel- 
meut  need  be  proved  by  evidence,  wbieb 
charges  a  man  with  being  moved  bv  the  imti- 
gation  of  the  devil:  that  therefore  the  printing 
and  sense  of  the  ptper  were  alone  what  the 
jury  had  to  consider  of;  and  that  if  tbe  paper 
should  really  (XHitain  no  breach  of  the  law, 
that  was  a  matter  which  might  afterwards  be 
moved  in  arrest  of  judgmeot :  that  he  had  no 
evidence  to  sum  up  to  them,  as  the  defondeiit's 
counsel  admitted  tke  printiDg  and  pabliealioa 
to  be  well  proved :  that  as  to  the  aenae,  thev 
had  not  called  ia  doubt  the  ttooiwr  la  whiMi 
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were  ooljr  two  pointi  oo  which  they  were  | 
sworo  to  gif  o  their  ? erdiot :  there  were  ooly 
two  points  on  which,  acoordiog  to  their  oath, 
they  noet  deCermioe.  That  at  for  the  inteo- 
tion,  the  malice,  ledition,  or  aoy  other  still 
harder  words  which  iniffht  be  ffiven  ia  infor- 
matioQs  for  libels,  whether  public  or  private, 
they  were  mere  formal  words ;  mere  words  of 
course;  mere  bfereope  of  law,  with  which 
the  jury  were  not  to  coooero'themselres ;  that 
they  were  words  which  siffoify  nothin|^ ;  jost 
as  when  it  is  said  in  bills  of  indictment  for 
murder,  "  Instigated  by  the  deril  \*  &c.  that 

the  dashes  in  the  paper  were  'filled  up  in  the 
record,  by  ffiving  any  other  sense  to  the  pas- 
sages ;  if  they  had,  the  jury  would  hare  been 
to  consider  which  application  was  the  true  one, 
that  charged  in  the  information,  or  suggested 
by  the  defendant.  That  the  jury  might  now 
oompare  the  P^^pcr  with  the  informstion :  that 
if  they  did  not  nnd  the  application  wrong,  they 
must  find  the  defendant  guilty  ;  and  if  they 
did  find  it  wrong,  they  must  acquit  him :  that 
this  was  not  the  time  for  alleviation  or  ag^- 
T»tJon,  that  being  for  future  consideration: 
that  every  snlg[ect  was  under  the  controul  of 
the  law,  and  had  a  right  to  expect  from  it 
protectioo  for  his  person,  his  property,  and  bis 
good  name :  that  if  any  man  offended  the  laws, 
Ee  was  amenable  to  them,  and  was  not  to  be 
censured  or  punished,  but  in  a  legal  course : 
that  any  person  libelled  had  a  right  either  to 
bring  a  civil  or  a  criminal  prosecution :  that  in 
the  latter,  which  is  by  information  or  indict- 
ment, it  is  immaterial  whether  the  publication 
be  false  or  true :  that  it  is  no  defence  to  say  it 
'  ii  true,  because  it  is  a  breach  of  the  peace,  and 
therefore  crtmua] ;  but  in  a  civil  prosecution. 
It  b  a  defence  to  say  the  chargea  in  the  publi- 
cation are  true;  because  t£e  plaintiff  there 
sues  only  for  a  pecuniary  satisfaction  to  him- 
lelf ;  and  that  tiiis  is  the  distinction  as  to  that 
nature  of  defence. — His  lordship  said;  he  was 
afraid  it  was  too  true  that  few  characters  in 
the  kingdom  escaped  libels:  that  many  were 
Tery  injnrioualy  treated — and  if  so,  that  the 
best  way,  to  prevent  it  was  by  an  application  to 
the  law,  which  is  open  to  every  man :  that  the 
liberty  of  the  press  consisted  in  every  man 
having  the  power  to  publish  his  sentmients 
without  first  applying  for  a  licence  to  any  one ; 
but  if  any  man  puUbhed  what  was  against 
kw,  he  did  it  at  bii  peril,  and  was  answerable 
for  it  in  the  same  manner  as  he  who  suffers 
bis  hand  to  commit  an  assault,  or  his  tongue 
to  utter  blasphemy.'* 

.  f  In  the  *  Letter  from  Candour  to  the  Public 
Advertiser,'  it  is  mentioned,  that  in  the  tital  of 
.the  printers  of  the  North  Briton,  No.  45,  in 
.  ticif  lord  Mansfield,  in  a  very  masterly  man- 
ner, interrupted  the  counsel,  and  informed 
Ihem,  and  afterwards  in  an  elaborate  discourse 
clearly  instructed  the  jury,  that  the  words  b 
the  bformatbn,  charging  the  paper  to  have 
been  poblbhed  with  the  most  wicked  intent,  in 
•rder  to  excite  hb  mi^festy's  dutiful  suljeM  to 


the  two  points  mentioned  were  the  only  things 
for  the  consideration  of  the  jury .  That  if  there 
was  indeed  nothing  criminal  in  Junius's  Letter, 
their  verdict  of  guilty  would  do  no  harm, 
wonld  be  attended  with  no  consequences.  The 
Court  would  consider  of  that ;  the  Court  were 
the  only  judges  of  that.  If  that  b  made  ap- 
pear to  the  Court,  the  Court  will  arrest  judg- 
ment. He  said,  my  brother  Glynn  has  ad- 
mitted that  the  truth  or  falthood  of  a  libel, 
whether  public  or  private,  however  prosecuted, 
b  out  of  the  question. 

At  this  assertion  of  lord  Mansfield    every 
man  in  court  was  shocked.    Serjeant  Glynn 
was  astonished,  and,  on  application  made  to 
him  instantly  by  several  of  the  counsel  and  his 
friends,  to  contradict  lord  Mansfield's  assertbn, 
Mr.  Glynn,  with  that  honest  diffidence  natural 
to  him,  asked  them,   •'  Good  God !    Did  I  ad- 
mit any  thmg  like  what  lord  Mansfield  saya  ? 
Did  I,  liy  any  incorrectness  in  the  expression, 
or  by  any  mistake,  use  words  that  could  be  m» 
mbunderstood    or   misinterpreted?'*     Every 
gentleman  near  him  assured  him  that  he  had 
not.     Whereupon  Serjeant  Glynn  rose,  and 
very  noodestly  assured  bis  lordship  that  he  had 
never  admitt^  what  his  lordship  supposed.— 
Lord  Mansfield  be^ed  Mr.  Glynn's  pardon, 
and  turned  it  off  with  great  dexterity,  just  say- 
ing slightly,   "  Oh  1    1  find  1  was  mistaken  ; 
well  tlien,  my  brother  Glynn  is  of  a  different 
opinion :"   and  then  instantly  proceeded : — As 
you  have  been  told  these  are  the  only  iwn 
points  for  your  decision  ;   if,  indeed,  you  think 
that  the  bbnks  in  Junius's  Letter  can  have 
another  application  than  that  put  upon  them 
by  the  information,  that  b  a  matter  for  your 
judgment ;  but  you  must  observe,  that  even 
the  counsel  for  the  defendant  have  not  pre- 
tended to  put  any  other  meaning  to  the  blanks. 
If  you  think  the  evidence  for  the  publication 
not  suflicient,  that  is  likewise  a  matter  for  your 
consideration;    but  you   must   observe,   that 
even  the  counsel  for  the  defendant  have  ad- 
mitted the  publication.     Lord  Mansfield  then 
observed  that  the  laws  and  nroceedinga  in  re- 
gard to   libeb  were  perfectly  equal,  equally 
advantageous  to  high  and  to  low :   for  that  the 
low  might  prosecute  for  a  libel,  if  they  were  * 
defamed,  as  well  as  the  rich,  and  would  be 
sure  to  have  justice  done  them  by  the  law.  He 

sedition,  and  charging  it  to  be  a  false,  scan- 
dalous, and  seditious  libel,  were  words  of 
course ;  like '  corrupt'  in  an  indictment  for  per- 
jury, or  like  those  in  an  indictment  for  muraer, 
charging  the  murder  to  have  been  committed 
at  the  instigatbn  of  the  devil,  and  that  the  jury 
ought  not  to  regard  them  at  all.  The  author 
of  the  letter,  afbr  making  thb  statement,  and 
comparing  the  language  so  ascribed  to  brd 
Mansfield  with  that  of  Jeffreys  in  the  case  of 
sir  Samuel  BarnardiitOD,  see  vol.  9,  pp.  1349, 
1351,  1355,  remarka  upon  the  concurrence  of 
the  two  chief  justices  not  only  in  sentiment  bat 
in  expressMMi. 
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said,  that  it  wm  not  then  the  proper  tioR  fbr 
•ggrmvation  or  allevntioo,  or  tiHMrfuitiiii  of 
the  mttier  ofihe  Letter,  or  of  Mr.  WooMirt 
iBtcotioo ;  to  lie  ture  the  Court  woaU  eoottder 
•II  that,  wbeo  they  tboald  come  to  pan  acii- 
lence.  At  for  the  libertv  of  the  prtaa,  (mid  he) 
I  will  tell  you  what  that  it ;  the  libenj  of  the 
preti  if,  ibat  a  man  may  print  what  he  picnaet 
witliout  a  liceoaer :  aaloo^  ••  it  remainaio, 
the  liberty  of  the  prem  it  not  rettrained.  It  ii 
the  aaroe  thin|^  as  in  all  other  actiona :  a  man 
may  use  bis  arm ;  but  he  must  not  strike  bb 
neighbour :  a  mao  may  use  his  tongue,  but  be 

roust  not  speak  blaspbemy. At  the  word 

*  Uaspbemy'  so  lucg^  in*  there  wan  a  general 
whisper  ran  through  the  Court :  for  ever}-  one 
percetred  the  aim  of  it.  Bit.  Wilkes  sitting  so 
very  near  the  Chief  Justice. 

About  twelre  the  jury  withdrew.  At  half 
an  hour  sfter  thrre  kwd  Mansfield  began  to 
whisper  with  aeg.  Dary,  who  had  been  out  of 
court  and  returned,  with  the  Attorney  General, 
with  Mr.  Walhice,  and  the  other  crown  lawyers. 
In  the  space  of  a  quarter  of  an  boor  he  sent 
three  times  to  the  jurv  to  know  if  they  were 
BOt  agreed  in  their  yerJict.  He  said  he  would 
BOt  sit  longer  than  four,  if  the  other  businem  of 
the  Court  should  lie  orer.  The  inry  not  re- 
turning, lord  Mansfield  prppoaodto'Mr.  Lee 
that  he  sbouhl  sign  an  agreement  with  Mr. 
Attorney  General,  that  the  jury  might  gite 
their  verdict  to  loH  Mansfield  priralely  at  lord 
Mansfield's  boose.  After  some  time  and  per- 
suasion from  lord  Mansfield,  Mr.  Lre  con- 
•entcd,  and  signed  such  agreement;  after 
which  lord  Mansfield  pulled  off  his  bat,  and 
aaid,  Mr.  Lee,  yon  bare  done  rwhtto  consent 
.Lord  BiansfieMfthen  adjourned  Uie  Court,  and 
retired.  The  jury  eontinncd  undetermined  till 
Bear  ten  at  night,  when  they  agreed  upon  then' 
rerdict,  and  went  in  hackney  coachea  from 
OuiMball  to  loH  Mansfield's  house  in  Blooms- 
hury-square.  and  gave  their  verdict  in  these 
words :  •*  Guilty  of  printing  and  puUhihing 
•nly." 

Lord  Mansfield  stood  at  his  parlonr  door, 
and  made  the  jury  give  their  verdict  in  his  halt 
where  the  fbotmen  were,  and  when  they  hnd 
given  it,  he  withdrew,  without  saying  a  word. 
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Jufy  5,  177  a 
The  Rno  against  Hcxar  Saaipaox  WootyraLL. 

Sinee  the  verdict  of  the  jury  in  this  cause, 
two  motioos  had  been  made,  which  were  this 
day  brought  to  receive  the  dccnioB  of  the 
Court.  The  first  was  unoo  the  part  of  the 
crown.  Why  the  verdict  should  not  be  entered 
tip  accordine  to  the  legal  impoft  of  the  words* ; 
the  other,  Why  the  defendant  should  not  be 
disthmgcd  fium  any  judgment  on  this  verdict. 

Mr.  Serfeant  G/ynn,  ir oonnael  with  the  de- 


•  The  motion  was  tfius 
Cial  direction  of  lord 

is  nlwnys  of  ooonael  with  the  crown.— 
llfas. 


worded  at  the  ape- 
;  who  in  tbcoe 


fcndant,  first 
fiir 
of  the  crown,  which,  if 
re^re  itaelf  to  he  amicdw 
matter  aa  much  at  Imfu  aa 
derli  must  he  tncrcny  leonoen  In  i 
sppficsiinn  lo  the  Court,  to  ha  in 
that  legal  import  is:  afiierthishn 
tlie  fidlowing  manner,  tnking  up 
upon  both  the 

Mytotds; 
tious  printing  and  puhiiihing  of  anopcr 
Junius :   the  jury  hnve  fbund  Mr.  Wt 
guilty  of  printing  and  puMiihing  only. 

1.  1  shall  first  contend  that  this  ia  mo  n»i> 
quitul.  Tlie  charge  braught  hdbiu  thm  jmy, 
b  groundfd  upon  the  defendani'aeeil  and  aafr 
tioos  design  in  publishing.  Thtjcnr  icdtfct 
nnUishimr  only.  TIhb 
him  of  the  diargc; 
intention.  It  ia  first 
the  trial,  the  fact  of  publication;  ncittkn 
atmction  put  upon  the  pnpcr  m  the 
tion.  These  are  the  peinia  which  are  In  ha 
given  in  charge  to  the  jury ; 
must  be  eonvineed  of  both.  By  the 
woi^  of  « guilty ,'  the  jury  find  tW 
charge  to  he  tnie.  They  fiave  not 
They  have  found  the  Act  of  pufclicatian 
ty ;  but  they  have  added  negative 
ezclude  every  thing  ebe.  To 
do  not  say,  there  is  by  lai 
hate  the  jury  have 
their  silence  ahaM  not  ha 
they  been  sUent,  whether  the  pnpcr 
or  not,  and  not  ufaried  it  to  the  opiuiin  of  tta 
Ourt,  their  silenee  nraat  have  sri|iiltlai  {  hul 
here  they  have  used  the  word  ^culy,'  cs- 
piesaly  to  exclude  every  idea  af  a  crime. 

If  juries  may  be  juatfy  saidtnmjgaiiiaaaeii 
thing  they  do  not  fhid,  in  a  questian  of  den 
property ,'murh  more  moat  they  he  aaid  la  4^ 
so  now*  where  the  criminal  aoalive  mnkea  the 


ofibnee  they  have  in  charge.  I  do  not  oav, 
that  a  strict  and  literal  proof  bmmI  he  hiannit 
of  every  oart  of  the  lufbresation  ;  hnl  I  fiuaay, 
that  cnnwnal  mtention  is  the  eaoenec  of  n  itfcni^ 
and  must  enter  inia  evcr^  idea  of  guiit  Of 
this  criflsmal  mtention  the  jury  am  thnjmlgnai 
and  if  they  csdnde  that,  the  defcBdaM  m  m^ 
quitted. 

To  support  a  genet al  vcrdiet  at  gnihyi  n 
must  appear  that  the  Jury  hefiered  9m  pnpcr 
libellow.  Whether  liMJmia  ar  nol  iijiiii 
onhf  noon  the  construction  put  in  the  MmHh 
tion.  This  consti iMtion  they  hare  nendcu| 
therefore,  though  they  have  dM  aaid  hi  m 
onny  wor^  that  the  paper  ia  net  a  KM,  thcf 
have  negatived  the  IMKng  eonatmcliaa^  wm 
aaid  na  much,  in  eonaeuuenea  hy  legd  mfh* 
rence.  Where  the  su^ect-mntler  hcfbiw  tho 
jury  are  not  mere  legal  words,  or  wurda  af 
legal  import,  it  is,  in  my  apinian,  the  ptcyiuea 


*  So  determined  by  all  the  jndyea  in  tho 
Excheouer*chaaMcr|  Wtthcn  r*  iafu  JeMay**** 
LomLJfcs. 
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of  a  jury  to  find,  whether  they  ere  criminftl  or 
BOt.  Jories  are  judges  both  of  law  and  fact ; 
1  mean,  as  Air  as  the  former  h  nrolred  in  the 
hitter.  The  jury  therefore  had  a  right  to  coo- 
aider  the  (lafier  charged  aa  a  libel  befM«  then. 
They  miirht  take  it  upon  them  if  thnr  pleated, 
or  they  mv^Ui  resort  to  the  jodgea  for  adriee. 
Here  they  have,  by  their  word  of  exclosioii, 
gone  as  far  as  to  determine,  that  there  is  no 
guilt  in  the  paper ;  whether  they  base  deter- 
mined  wrong  or  right  is  another  question. 

They  may,  no  doubt,  determine  generally ; 
and  where  they  to  determine  against  the  clear 
proof  of  the  fact,  and  letter  of  the  law,  (both  of 
which  constitute  the  crime)  they  determine  at 
the  peril  of  their  conscience.  Yet  a  matter 
may  be  clearly  libelloQs,  and  a  man  not  incur 
guilt  by  the  mere  pobtication.  As  in  the  case 
of  a  iViendly  adtaionltion  firom  a  father  upon  a 
sopnosed  misconduct  of  bis  son ;  or  of  giring 
lesttmony  in  a  court  of  justice ;  the  same  of 
gtring  tne  character  of  a  serrant,  and  other 
cases  that  might  be  mentiooed.  Here  the  in- 
tention  becomes  nnaterial,  and  properly  inqnir- 
sMe  by  a  jury ;  thongh  this  is  not  capable 
of  dir^t  proof,  it  is,  howe?er,  to  be  dis- 
covered by  inference,  of  which  the  jury  are 
the  judges. 

9.  Upou  the  second  head,  I  am  to  contend, 
that  if  the  verdict  is  uncertain  or  insufficient, 
there  must  be  a  new  jury  summoned  to  try  the 
cause  afresh.  If  I  am  not  authorised  to  say, 
that  the  verdict  amomits  to  an  acquittal,  I  am 
aure,  they  are  as  little  authorised  on  the  other 
side  to  say,  that  it  amounts  to  a  conviction.  If 
the  former  interpretation  Is  not  satisfactory,  the 
latter  certainly  cannot  be  so.  If  some  other 
sense  is  given  to  the  word  <  only'  than  what 
1  have  not  upon  it,  the  whole  becomea  doubt 
and  ambinruity ;  and  a  new  trial  must  be  had 
by  another  jury.  Tliis  cannot  be  taken  other- 
vrise  than  as  a  general  verdict ;  and  in  general 
verdicts,  nothing  is  left  to  inference  or  mtend- 
ment.*  **  You  must  have  the  understanding 
of  another  man,  hear  with  other's  ears,  aiM 
see  with  another's  eyes,  before  you  can  know 
what  a  jury  meant,  upon  what  they  haTe  not 
expressed."  There  is  in  the  books  the  plainest 
case,  where  a  direct  infierence  must  unavoida- 
bly be  made  from  the  finding  of  the  jury  ;  and 
yet  that  not  being  expressed,  the  verdict  was 
rejected  as  insoffictentf 

The  jury  had  fbund  the  damagea  to  the 
plaintiff,  in  the  defendant's  not  keeping  his 
promise,  and  yet,  not  having  fbund  directly 
that  he  made  such  promise,  the  verdict  was  aet 
Bside.  I  r  then  we  suppose  the  other  side  right 
in  saymg.  that  the  jurr  have  found  snfficielitly 
to  bring  the  guilt  of  the  defendant  before  the 
'Court ;  it  is  at  least  saying  ao,  without  know- 
ing what  the  jury  meant,  as  to  the  oonstmc- 
tion  put  upon  the  Kbel.  Let  them  model  it  as 
they  will,  they  cannot  naake  it  a  jfeneral  ver- 
dict of  guilty,  without  leavrog  their  aense  upon 

'    m      ,  I.        -  ■  I  >  I  .  I  ■    ■  . 

•^  ¥aughan,  75.    Roll's  Abr.  69:i. 
t  Sec  voL  19,  p.  !H1. 


the  conatmction  unknown,  which  must  neces- 
sarily be  included  in  every  verdict  of  gnilty. 

But  let  what  arguments  there  will  be  raado 
fbr  tbia  new-modellinif  the  verdict  of  the  jnry, 
there  is  one  superior  to  all  the  rest  against  it  | 
which  is,  that  the  defendant  would  be  thereby 
predoded  from  taking  the  sense  of  a  superior 
court  of  review  upon  the  verdict,  as  at  present 
fhrmed.  If  the  defiradant  is  found  guilty,  why 
is  not  the  judgment  entered  as  it  is  found,  and 
the  sentence  of  the  Court  passed  upon  him  F 
It  will  then  appear,  by  writ  of  error  to  the 
Lords,  what  this  verdict  was,  by  which  he  ia 
said  to  be  convicted.  But  if  this  new-model- 
ling takes  place,  he  will  be  for  ever  deprived  of 
this  advantage*;  which  indeed  is  the  only 
reason  I  can  suggest  to  myself  for  the  attempt 
that  is  made  to  obtain  it.  For  if  it  is  a  general 
verdict  of  guilty,  I  aay  again,  it  need  not  be 
entered  otherwiae  than  it  is  fbund.  No  case 
can  be  produced,  where  the  words  of  a  general 
verdict  have  been  altered  to  make  toom  for 
other  words.  They  woohl  indeed  be  words 
different  from  the  meaning  of  the  jury:  \m 
short,  if  it  is  not  a  verdici  of  conviction,  your 
lordship  will  not  alter  it  to  make  it  so  ;  and  if 
it  is,  let  it,  as  it  must,  be  entered  in  the  words 
wherein  it  is  found. 

Mr.  Lee  on  the  same  side.  It  is  an  absurd 
and  impossible  idea,  that  the  jury  should  con- 
vict that  man  of  a  libel,  whom  tbcy  meant  to 
acquit  of  a  crime ;  and  this  meaning  is  plainly 
demonstrated  by  the  word  of  exclusion,  which 
they  have  introduced  into  their  verdict.  The 
jury  will  never  be  aaid  to  have  found  such  a 
verdict,  aa  ahews  their  intention  to  find  him 
guilty  of  the  charge  liid  in  the  information. 
They  meant,  no  donbt,  to  have  fbund  him  the 
printer  and  publisher  of  the  jpaper,  aa  it  ap» 
peaiod  in  the  RuMic  Advertiser,  and  not  aa 
coupled  with  all  thoae  heavy  charges  and  in- 
nuendoes, as  described  in  the  information. 
There  are  strong  cases  in  the  law  to  prove,  that 
a  partial  finding  is  insufficient.  IVnere  a  man 
wsa  charged  wiih  au  intrusion  into  a  house  and 
lands,  and  the  jury  only  fbund  the  intrusioa 
into  the  lands,  the  verdict  was  declared  to  be 
wholly  void.f  But  in  tliia  case,  let  the  findieg 
of  the  jury  be  what  it  will,  it  is  impossible  for 
the  Court  to  alter  it ;  fbr  it  ia  moat  decisively 
laid  down,  in  books  of  the  greatest  authority, 
that  the  Court  cannot  aniend  a  general  verdict 
10  a  criminal  matter. 

On  the  Fart  of  the  Cbown. 

SoUeitor  General  (Bf r.  Thurtow).  I  koow 
no  rule,  or  caae  in  law,  by  which  the  silence  of 

*  Because  the  alteration  will  not  appear 
upon  the  record ;  and  by  some  strange  consti- 
tution hi  the  jurisprudence  of  this  country,  no 
court  of  review  csn  take  notice  of  the  miscon- 
duct of  judges  in  making  such  alterations.— 
Land.  Jma.—— ^This,  1  suppose,  alludes  to 
lord  Mansfield^s  directing  the  infbrmatioos 
sgainst  Wilkes  to  be  amended,  aee  vol.  19,  p. 
1075.  t  ^  l><Miard,  296. 


j»r] 


10  GEORGE  III. 


The  Case  o/H.  S.  IVoodfaU, 


[flOS 


•  jurj  DpoB  any  fact,  that  tho«ld  ba  auda  m  ' 
part  of  their  verdict,  oiiiat  be  eomtmcd  to  '\m*  , 
pljf  the  acqiiiiul  of  aay  deTeodaot    Oo  the 
contrary,  there  it  authority  in  the  law  upon  the 
very  case  of  a  liM,  where  a  partial  fiodio^  of 
the  jury  »as  held  sufficient.    A  cfaaq^  waa 
hrou(;ht  for  the  wriiioir,  collecting,  and  print*  . 
ioff  a  nnmber  of  baUadu,  and  thciehy  forming  . 
a  libel  upon  the  kini;.    The  jury  found  the  de- 
fendant Kuiliv  only  of  the  printing ;  and  this  i 
verdict  was  allowed  to  be  good  upon  the  issue.  ; 
Wherever  tli*?  jury  shall  have  omitted  a  matter  : 
of  fact,  the  Court  will  not  intend  that  fact ;  . 
neiitier  will  iliev  conclude  the  defendant  inno-  J 
cent,  because  the  jury  have  not  ssid  that  he  is 
ao ;  but  they  will  then  order  a  new  jury  to  come 
and  tr^  the  cauae  again. 

If  It  is  said  that  the  jury  meant  to  exclude 
A  eonclusioo  of  law,  that  were  monstrous.  To 
aay  that  the  jury  found  the  fact  of  publishing 
the  psper,  as  charged  in  the  information,  but 
that  lliey  denied  the  interpretaliou  of  the  law 
upon  it,  were  bringing  them  wholly  out  of  their 
province ;  fur  they  are  only  judges  of  fact,  and 
with  the  law  they  have  noUimg  to  do.  If  the 
jury  are  said  to  nave  found  the  publication  of 
some  other  pai>er  than  that  as  charged  in  the 
information,  it  is  saying  that  they  have  found 
a  fact,  which  tliey  are  not  charged  to  enquire 
into.  This  were  making  them  to  have  done 
more  abaurdly  than  tlivv  have ;  and  what  thev 
have  manifestly  no  right  to  do.  Their  woras 
most  necessarily  lie  referred  to  something ;  but 
why  siihslitule  a  subject  out  of  the  information  ? 
For  if  thi>y  have  found  that  the  defendant  only 
printed  and  published  the  libel  charged  in  the 
iuformati»n,  they  have  found  what  will  ever  be 
enough  to  ronvicl.  The  jury  cannot  prevent 
the  judgment  of  law  from  passing  upon  tlie 
facts,  which  men  are  found  to  have  committed. 

The  jury  are  to  inquire  into  a  fact  as  charged 
ID  the  intbrmatioD ;  and  the  short  anawer  they 
give  in  the  words  guilty  or  not  guilty,  must  m 
referred  to  that  particular  charge;  otherwise 
thrv  say  nothing. 

ft  is  not  necessary  for  me  to  contend,  that 
any  facts  shall  ba  aupplied  by  innuendo  in  the 
ituding  of  a  jurjr ;  but  if  the  lury  meant  to  ex- 
clude a  conclusion  of  law,  I  oare  say  your  lord- 
shi|)s  will  not  attend  to  it;  for  when  a  jury  baa 
found  sufficient  facts  to  aupport  some  verdict 
IB  the  cause,  they  cannot  go  further,  and  find 
a  wrong  conclusion  of  law.  When  the  jury 
have  found  sufficient  matter  of  fact,  your  fonl- 
ahips  will  aupply  the  matter  of  law ;  as  was 
determined  in  the  case  of  lord  Paget ;  where, 
10  the  question  of  a  fraudulent  conveyance,  the 
jury  having  found  aufficient  special  matter,  the 
Court  inferred  the  conduaion  of  law,  that  the 
convayaoce  was  fraudulent,  though  the  jury 
had  not  expressly  found  the  fraud.*  However, 
in  this  case,  the  jury  have  expreaaly  found 
aoni^e  guilt ;  and  it  ia  now  become  the  province 
of  thift  court,  to  aay  what  that  guilt  amounta  to. 

Mr.  Morton.    The  subject  for  the  jury  to 

^ 

*  Moore,  194.    Dyer,  S69. 


have  eoqoired  into,  waa  the  applieation  of  this 
libel  to  tiie  person,  npoo  whom  il  in  chorgcd  ia 
the  information  to  have  beeo  aiado.  I  mnfaaa 
that  the  matter  here  charged  would  not  he  li. 
bellous,  if  it  aifccted  any  hoily  olao  than  tho 
king.  The  jury  have  fooad  the  faet  of  priot- 
ing  and  publishing  only;  and  that  waa  tho 
only  thing  they  had  to  6nd.  For  who!  ia  the 
crime  chaiged  ?  ft  is  the  printing  and  piihlbh- 
ing  the  matter,  and  things  oootained  io  the  !■• 
formation.  Upon  which  the  jury  aeen  to  oie 
to  have  said,  that  he  ia  onl  v  gnilty  of  priotin^ 
and  publishing  the  paper  charged  in  the  iofiwu 
mat  ion  (for  that  is  all  we  have  to  odd);  aii4 
this  is  the  sanse  aa  if  they  foood  hin  guilty 
generally. 

Mr.  Wallaee,  The  verdict  ia  full,  and  re- 
quires  no  intendnnent.  The  charge  ia  for  print- 
ing and  publishing  a  libel ;  the  de&ndaut  aaya 
he  is  not  guilty  ol  the  charge:  the  jury «  being 
asked,  they  say  he  is  guilty ;  that  ia,  only  of 
printing  and  publishing;  which  ia  the  aauie 
thing  as  finding  him  gudty  generally. 

It  would  have  been  material  if  the  juiy  had 
excluded  in  this  verdict  the  allusiooa  laadafieiM 
the  paper  in  question  to  the  libel  in  the  afar* 
mation.  Aa  to  the  objection,  that  they  have 
not  found  the  intention,  that  will  avail  aa  little 
now  aa  it  did  before  in  the  caae  of  the  King 
and  Deare.*  It  was  objected  there  alao^  that 
the  jury  had  only  found  part  of  the  charge, 
and  that  so  much  aa  they  found  did  not  imr 
any  illegal  act ;  for  that  there  are  caaea  in 
which  it  may  be  lawful  to  write  a  libel,  aa  for 
a  clerk  drawing  an  indictment,  or  a  studcat 
taking  notea  in  court:  but  the  Chief  Juatice 
aaid,  their  finding  such  a  fact  in  the  caae  of  ao 
information  must  necessarily  infer  a  criuie. 

Mr.  Duaaiiig.  Verdicta  are  not  to  he  an* 
tered  in  any  case  in  the  precise  worda  the  jury 
give  them;  nor  are  they  so.  Soosething  » 
always  to  be  added.  Had  the  word  <  only' 
been  omitted,  there  is  no  doubt  the  verdict  w 
this  case  would  have  been  competent ;  for  the 
clerk  wonld  have  added, « the  matteia  eharged 
in  the  information.'  Let  those  worda  be  atill 
added,  and  the  insertion  of  the  word  ^oaly'  will 
make  no  difference. 

All  the  hooka  ame,  that  the  jury  naay,  ia 
these  instancea,  take  the  law  and  fact  together, 
and  give  a  general  verdict.  Thia  I  Jumw  baa 
beendispntM;  but  whether  diapittahle.or  not, 
is  another  matter.  However  it  haa  not  yet 
been  insisted,  that  juriea  ought  to  take  thia 
upon  them ;  nor  will  I  intimate  my  own  opi- 
nion upon  it 

In  tnis  caae  at  least  the  jary  have  not  taken 
upon  them  to  decide  the  law.  They  have  aaid. 
that  the  defendant  ia  guilty  of  printing  ana 
publiahing  a  certain  paper ;  but  whether  theie 
la  any  guilt  in  that,  or  what  degree  of  gnib, 
they  do  not  chuse  to  determine ;  they  leavf 

*  See  thia  case  considered  much  at  large  ia 
'  Another  Letter  to  Mr.  AlmonJ  The  caae  is 
reported  in  Lord  Baymoodi  Carthew,  IS  Mod. 
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thtt  to  oUi€n;  for  their  own  part,  they  beg  to 
be  excused.  It  beiii|^  then  tt  best  a  matter  of 
dispute,  whether  the  jury  should  decide  upoo 
the  law  or  not,  and  as  they  hare  not  done  to 
expressly  here,  why  should  thejf,  by  inference, 
be  concluded  to  hate  done  to,  in  detennining 
the  pa|ier  not  to  be  a  libel,  upon  those  perils  to 
which  they  will  be  thereby  subjected. 

As  to  the  objection,  that  the  alteration  will 
not  appear  upon  the  record,  when  removed  by 
error  into  another  court ;  this  goes  no  further 
than  in  every  other  case,  when  the  court  or 
derk  add  words  to  the  general  finding  of  juries. 
Besides,  this  is  a  matter  of  fact,  whether  the 
jury  hare  found  the  defendant  guilty,  or  not; 
and  no  matter  of  fact  is  sulnect  to  any  re? isal 
by  error.  Upon  the  whole,  1  am  satisfied,  that 
themeaningof  thejory  wasto  find  the  fact; 
and  whether  libel  or  not,  to  leave  to  the  deter- 
mination of  the  Court 

Mr.  Walker.  As  to  the  oljectioo,  that  the 
'  jnry  have  not  found  the  intention,  it  is  mani- 
fest, that  if  the  jury  find  the  fact,  they  must 
find  the  design  with  which  it  is  done;  for  the 
defendant  is  a  free  agent,  and  therefore  an- 
swerable for  the  legal  consequences  of  his  own 
act. 

Mr.  Seneant  Glynn  in  reply.  It  seems  to 
be  anowed  by  all  the  counsel  for  the  prosecu- 
tion, that  the  verdict,  as  it  stands  at  present, 
rehires  some  kind  of  amendment ;  withont 
which  no  judgment  can  he  given  upon  it.  I 
beg  leave  to  say,  if  such  words  were  to  be  add- 
ed, as  the  gentlemen  on  the  other  side  would 
wish  to  annex  to  the  words  found,  such  addi> 
tion  would  fiatly  contradict  the  obvious  spirit 
and  meaning,  as  well  as  letter  of  the  text,  and 
make  the  whole  sbch  a  jumble  of  contradiction 
and  nonsense,  that  no  juilgment  could  possibly 
be  given  upon  it  Mr.  Dunning  says,  no  ver- 
dict can  ever  be  entered  in  the  mere  words  of 
the  jury,  without  adding  something.  I  con- 
fess it:  but  what  is  that  something,  and  who 
makes  the  addition  ?  To  the  bare  words  *  guilty' 
or  <  not  guilty'  is  added,  <  of  the  matters  and 
*  things  charged  in  the  inlbmtation'  in  such 
formal  words  as  paraphrase  the  clear  indisput- 
able finding  of  the  jury,  without,  in  tlie  small- 
est degree,  impairing,  amplifying,  or  altering 
the  sense.  This  ientry  or  addition  is  made  by 
the  clerk;  and  such  an  addition,  should  the 
derk  neglect  to  make  it,  the  Court  will  after- 
wards supply,  as  a  mere  clerical  omission.  But 
it  is  one  thmg  to  correct  the  mistakes  of  the 
officer  or  clerk,  and  another  to  supply  the  in- 
tentional omission  of  the  jury.  ■  When  the  jury 
bring  in  a  common  verdict,  the  derk  enters  it 
in  the  common  form ;  but  the  clerk  has  no 
right  to  expunge,  or  erase,  or  aher  the  words 
•f  the  jury,  when  they  have  not  found  them  in 
the  oomnoon  way ;  and  I  affirm,  that  the  Court 
lias  no  more  power  to  supply  such  an  omission 
of  the  jury  than  the  clerk.  The  verdict  of  the 
jury  is  not  at  all  altered  or  impeached  by  sup- 
plying derical  defects;  but  in  this  case,  the 
aense  of  the  jury,  not  of  the  derk,  the  verdict 

itsdf  would  be  materially  and  eMentially  af- 

* 


fected  and  changed  by  the  alteratioir  proposed 
to  be  made  by  the  Court. 

It  has  been  said  too,  that  the  jury  meant  to 
find  the  fact  specially,  or  to  bring  m  a  special 
verdict,  but  is  it  a  fair  inference  from  the  words 
that  they  meant  to  dosofl  It  is  well  known, 
that  in  a  spedal  verdict  all  the  facts  must  be 
found,  and  it  must  conclude  with  desiring  the 
advice  and  opimon  ofthe  Court  upon  the  whole: 
is  this  verdict  to  drcumstaoced  r  Do  the  jury 
here  ask  any  question  of  the  Court,  or  crave 
its  assistance  to  guide  them?*  But  if  it  were  a 
special  verdict,  tne  Court  could  only  determine 
upon  what  was  expressly  found,  and  not  upon 
iotendroents  and  constructions  of  their  own 
raising.  However,  we  beg  leave  to  insist  that 
this  was  not  meant  aa  a  general  verdict,  and 
that  the  jury  understood  it  to  be  a  verdict  of  ao* 
quittal ;  for,  in  a  general  verdict,  they  decide 
upon  the  whole  of  the  case,  and  upon  what 
they  are  silent,  they  acquit  the  defmdant ;  bj 
saymg  nothing  of  the  paper,  therefore,  thej 
find  it  no  libel.  Were  I  to  admit  the  crimina- 
lity of  the  paper  to  be  a  question  of  hiw,  it  it 
sorely  such  a  question  at  is  comprked  in  the 
issue  which  they  most  necessarily  tiike  into 
their  consideration  when  they  give  a  ffeneral 
verdict  Whatever  they  have  not  decided  upon, 
they  have  certainly  ne^^tired.  Had  they  meant 
to  ease  their  own  minds  as  to  the  law,  tkej 
could  have  done  it  in  no  other  way,  than  by 
finding  specially.  This  is  the  same  case  at 
that  of  Elizabeth  Canning,'f  and  of  Penn  and 
Mead.{  There  the  jury  used  the  word  *  guilty,* 
and  yet  excluded  the  crime.§  Let  us  suppose, 
for  argument  sake,  that  the  jury  had  thought, 
there  was  some  degree  of  guilt  in  what  they 
said,  and  yet  negatived  all  the  crime  by  some 
subsequent  Word :  the  verdict  would  then  have 
been  contradictory  and  repugnant  to  itself,  and 
there  must  have  been  a  new  trial.  Printing 
and  publishing  are  not  the  only  things  given  in 
charge  to  the  jury  ;  the  constniciion  is  like- 
wise in  their  diarge;  and  by  using  the  word 
'  only,'  they  have  exduded  this  part  of  that 
charge. 

The  counsel  for  the  crown  have  confounded 
the  cases  of  general  with  those  of  special  ver- 
dicts. Mackennie't  case  was  a  s|iecial  verdict. 
The  condnsion  there,  that  the  blow  was  felo- 
nious, was  apparent  from  the  tacts,  which 
were  found.  The  case  ofthe  King  and  Ueare 
was  very  distinguishable  from  the  present ;  nor 
is  there  any  case,  where,  in  a  general  verdict^ 


*  Non  tali  anxilio.    Land,  Mm, 


—  —  -     _  __        _   — ji-_  — , 

of  this  Volume,  in  a'  trial  for  forgery  just 
now  had  before  Mr.  Baron  Wood,  at  York, 
Summer  Assizes  1813,  the  jury  at  first  brought 
in  the  verdict  **  Guilty  of  uttering  the  forged 
n(ites,but  without  knowing  them  to  be  forged." 
As  to  "  guilty  of  publishMig  only,"  see  in  this 
Collection  the  great  Case  of  the  dean  of  St. 
Atapb,  at  Salop,  a.  d.  1784. 
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tWiory  euhttoppMed  l»  rdtraaj  mtttan  : 
U  nc  Coaru  Tbcy  bav«  toad,  m  Uicir  g«-  * 
Bcrftl  vcrdkt,  tk»t  tiM  ^fffai^nl  it  ffiuNy  of 
athing  more  tliaa  of  anotii^  and  puMiiiiif ; 
•od  by  the  word  '  oaljr,'  apf  Ucd  to  tbcM  acti, 
tlwy  btf  c  qualified  aad  rettnunod  that  um  of 
tbeword'failtj.'  Thej  bare  fouiid  ibe  de- 
fcadaot  gailiT  ocly  of  a  part  of  the  charge ; 
sod  for  tbc  ad«litioo  or  ahcratioo  wbidi  are  now 
waoled  to  be  made  to  the  fiadiof ,  tb«  cam  be- 
CMMi  quite  DC  vr  lad  siogsUr;  because  there 
if  no  iotiance  of  a  ferdid  having  beeo  eoltrcd 
contrary  to  ibe  fiodiagof  a  jury,  excepting  in 
mtn  clerical  miatakcs.  To  My  that  the  entry 
ooght  to  be  guilty  generally,  becauie,  if  tlie 
inrj  had  not  ao  intended,  they  would  have 
brought  in  tboir  verdict  Not  Gudty,  would  be 
nt  bctty  jputtiog  a  aenae  upon  doubtful  worda, 
wkicb;  H any  explanation  was  ueceiMry,  ooglit 
to  have  been  explained  at  tlie  time  the  verdict 
woa  given ;  but  it  cooiea  too  laie  to  be  odmitted 
aow.  If  a  meaning  muat  be  put  by  the  Court 
•noD  these  words,  the  nioet  ob%iuus  one  is  thai 
or  ooqniltal.  If  we  are  to  go  out  of  the  words 
lor  a  meaning,  resort  to  the  affidavits  of  the 
jnryuien.  If  there  is  no  meaniiiif  in  them,  it 
la  an  iosuffident  verdict,  and  there  must  bo  a 
DOW  trial.  But  if  ibe  verdict  appears  ever  so 
vomeaiiing  lo  your  lordships,  you  canoot  now 
nmend  it,  booause  you  have  nothing  to  amend 
il  by ;  as  has  sometimes  been  dooe  by  uotes 
taken  at  the  trial,  to  correct  the  misprision  of 
Iho  derk.  Nor  can  you  now  give  a  contra- 
diction  to  the  jury,  by  saying  they  meant  lo 
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lien  of  tho  JniiMdsM  la  aot  doniad  ;  Ottlylho 
cvisMnal  eoMtmolion  pot  npooihe  poper  in  ihn 
infiwmnlion.  To  have  denied  the  ono  vioiild 
have  beeo  very  matwiil  {  with  Iho  olhor  Ihoy 
hnvo  noihiog  to  do.  In  ihol  case,  there  woohl 
benopniof  toihemoflhepaprr,aachniged  in 
the  inlbroMlioo.     Bolif  the  |nry  find,  thai  Iho 


or  lo  explain  it  or  la  add  to  it,  or  to  exproM  n 
aorrow  for  having  given  it,  ia  inftnwua,  nnd 
tho  gvenlest  inlcl  la  miqoily,  comipAion,  poc^ 
jury  and  injosliee,  thai  ean  be  devised;  and 
therefore  those  who  make  anch  applioaiiai^ 
when  diaeovered,  ahooM  ha  prsiacnlod  m  Iho 
public  expenee,  fined  end  branded  fhr  over. 
Every  practice  of  Ihiaoort  lendalo  loaatn  Iho 
force  and  efied  of  thopoblkjodiontomof  the 
eoantry,  and  ooontenda  Iho  gnnrdn  irilh 
which  tho  law,  for  wise  icaoona,  hao  haoil 
juries,  by  having  them  ahnl  np  HMMdiaieljr 
alter  being  awom,  and  no  ponnn  whaterer  ad* 
milled  to  apeak  to  ihom,  m  aomo  popolar  talk 
external  influence,  aane  clandcotino  biaa  or 
representalion,  or  intrenly  ahonld  lako 
place.  Whenever  aoy  thing  of  tho  kmd  baa 
m  fact  happened,  for  want  of  the  haitiftond 
parties*  coosunt  obsci  ration,  il  has,  if  mndo  9§r 
pear,  been  deemed  lo  contaminate  their  vordict, 
so  as  to  set  it  aaide.  All  Iho  jnrora  awonfijg 
that  nothing  had  paaaed  relative  lo  (ho  canae 
wmdd  not  uphohl  it.  Tbooo  who  not  ijbol  a 
private  examination,  eapocinlly  ofooeaidoa  niter 
a  public  trial  had,  io  ordor  to  ala^ger  •  jniji 
and  to  reuder  them  disialisflod  wuh  ihoir  Torw 


or 


find  the  whole,  uhen  they  declare  they  nieau  j  did,  act  iu  tliegreaaeot  defiance  of  the  law, 
aomething  short  of  it.  If  it  is  a  good  and  sutfi-  |  and  witli  the  moet  audacioao  comeropiof  the 
cient  verdict,  it  need  not  to  be  aliered  at  all ;  if  *  Court  they  intend  to  afieol  or  uifliifnoo  hy  it 
there  is  any  tiling  more  than  clerical  deftcis  iu  It  is  embracery  and  tampering  with  jorom  ia 
it,  it  ought  not  to  be  altered.  In  the  one  case  ^  order  lo  defeat  their  own  verdict.  Efoa  if 
we  are  entitled  to  an  acquittal;  io  the  olher,  to  '  atler  the  jury  be  sworn  and  gone  frond  tho  bar, 
A  new  trial.  >  they  send  lor  a  witnesa  to  repeal  hia  ovidonoa 

Lord  Manifield,   Tliough  the  Court  will  not  j  that  be  gave  openly  in  eotut,  who  dooi  il  oo» 

cordingly,  anil  this  appear  by  oxaminalion  in 


yal  determine  whether  tlie  aliidavit  of  any  of 
Iho  jury  may  be  read  in  this  cause,  yei  1  huve 
pormittrd  one  to  be  read  a  little  by  ^av  of 
elating  il;*  and  1  there  find,  that  the  applica- 

«  This  was  the  affidavit  of  William  8ibley, 
haker.  London  Mtu.  Upon  this  passage  of 
lord  Mansfield's  iudgmeol,  the  author  of*  Ano- 
ther Letter  to  iir.  Alroon,'  pp.  84  et  ieq,  is 
▼ery  severe;  and  in  another  place  (p.  67),  he 
thus  writes  concemitig  the  aflidavitaof  jury- 


**  The  pennisaion  to  a  jury  lo  rectify  or  alter 
their  own  finding,  or  lo  declare  against  it  by 
•ffidavit,  after  they  have  once  beeu  at  large  and 
mixed  with  the  world,  would  be  of  the  most 
dangerous  oonseqoence;  it  has  rarely  been 
naked,  and  ought  never  to  be  granteil :  the  idea 
is  novel,  and  contrary  to  the  (undamental  prin- 
ciples both  of  law  and  policy.  And  a  late 
Irananction  forces  me  to  add  farther  the  appli- 
cation to  jurors,  aller  being  discharged,  to  bear 
fwivalely  and  ex  parte  other  evidence,  and  to 
make  affidavits  in  consequence  thereof,  either 
lo  alter  the  whole-or  any  part  of  their  verdict. 


court,  and  indoraed  upon  theeaoard,  or  paatsi, 
it  will  avoid  the  verdict.** 

See  as  to  affidavits  of  jorymen  toI,  10^  pp. 
669,  675, 6tt4,  ei  $eq. 

In  tho  Case  of  Edmund  ThirkoU,  -Tria. 
5  Geo.  3,  where  the  defeodont  had  hoas  coor 
victed  of  a  misdemeanor,  and  afterwarda  mght 
of  the  jury  signed  a  paper  in  hia  favour,  inlir 
mating  their  diaapprobation  of  tho  irordMl 
which  they  themaelTea  had  gifen,  lord  Mioo- 
fieM,  and  Wilaaol,  JuaU  concurred  w  cKproia 
ing  great  dislike  of  auch  reprcaentalMina  moda 
by  jurymen  after  the  tioKi  of  delivoriog  their 
verdict  Lord  Manafiekl  aaid,  ••  It  ajghl  ha 
of  very  bad  couseqoenoe  to  iisteo  lo  nora  aoh- 
sequent  repreaentatioQa,  contrary  lo  what  timr 
had  befiire  fimnd  upon  their  oatlia,  nod  wImm 
might  be  obtained  by  improper  onnlicntioni 
subsequently  made  lo  them.*'  And  Mr.  Jort* 
Wilmot  thonght  they  ought  lo  bo  totally  dia* 
regarded.    3  Burr.  1606. 

For  more  concomiHg  iorymen'a  >flidanti» 
aoe  Ibe  cases  ciled  io  the  Note  lo  Holt  «•  GofOk 
1  StraiigOy  649.  Mr.  Nolan'i  odilio^  n 
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defetidtDt  publbbed  at  all,  they  find. the  paper, 
as  charged  in  the  informatioD,  for  that  it  their 
ooljr  enquiry.  1  take  it  from  the  affida?il, 
which  has  been  stated,  that  it  does  not  appear, 
whether  the  jury  meant  te  say,  that  the  paper 
is  no  lihel ;  if  they  had  the  leut  doubt,  whe- 
ther the  innuendoes  were  properly  supplied, 
there  should  be  a  new  trial.  I  did  not  leare  it 
to  the  jury,  whether  the  paper  was  innocent  or 
not.  1  never  do.  1  summed  op  to  them,  as  I 
always  have  done  in  similar  cases,  that,  if 
they  were  not  satisfied  of  tbe  fact  of  publica- 
tion, or  bad  a  doobt  of  the  application  of  any 
of  the  words  in  the  information  to  the  blanks  in 
the  letter,  they  must  acquit  the  defendant. 
But  I  told  them  also,  that  whether  the  paper 
was  criminal  or  innocent,  was  to  them  a  sub- 
ject of  indifference ;  because,  if  innocent,  judg- 
ment would  be  arrested  in  this  court.  Here 
the  jury  did  not  mean  to  find  the  malice  of  the 
defendant,  because  it  was  not  within  their  en- 
quiry ;  nor  did  they  mean  to  exclude  it,  be  • 
cause  it  was  not  within  their  power  to  exclude 
a  legal  deduction.* 

There  may  be  something  of  a  distinction  in 
the  books  about  amending  a  verdict  in  civil 
and  in  a  criminal  case.  But  it  is  a  mistake ; 
and  there  is  nothing  in  it.  In  the  case  of  Gib- 
ton  for  forgery,  ah  the  judges  were  of  opinion, 
that  where  the  offieer  had  drawn  op  the  verdict 
contrary  to  the  finding  of  the  jury,  it  might  be 
amended.f  There  is  a  case  of  this  sort  in  the 
year  books,  as  early  as  the  3rd  of  Richard  3, 
I  forget  the  page,  as  I  apj^k  only  from  the 
memory  of  my  readin|f.  This  is  the  only  way 
cf  altering  a  verdict  either  in  a  criminal  or  a 
civil  case.  There  is,  indeed,  a  sound  jdistinc* 
ti<(n,  which  holds  in  the  pleadings ;  for  those 
cannot  be  amended  in  criminal  matters. 

Whatever  may  be  the  inclination  of  my  opi- 
nion in  this  case,  it  is  too  late  to  have  any  ef> 
fects  from  it  in  this  term  X ;  therefore  let  it 
stand  over  to  the  next. 

Aiion^  Just.  The  jury  are  elected,  tried, 
and  sworn,  to  determine  concerning  the  mat- 
ters contained  in  the  informations,  therefore  if 

*  **Soch  kind  of  reasoning  in  an  answer 
woolil,  as  my  lord  Mansfield  knows,  be  called, 
in  the  Court  of  Chancery,  fencing  with  tbe 
question.  It  is  answering  with  a  reference  to 
another  tiling  on  the  troth  and  falshood  of 
which  its  own  must  respectively  depend,  and 
therefore  is  deemed  no  answer  at  all."  Ano- 
ther Letter  to  Mr.  Almon,  p.  63. 

f  This  was  a  special  verdict,  and  only  made 
•greeaMe  to  the  ^ct,*^Lond,  Mus. 

X  This  might  be  so,  if  his  lordship's  opinion 
was  against  the  defendant ;  not  so,  if  other- 
wise ;  therefore  if  lord  Mansfield  bad  uot  al- 
ready said  enough,  it  were  sufficiently  manifest 
what  that  opinion  is:  as  lord  Mansfield  re- 
ceived this  verdict,  he  is  indeed  contending 
here  for  bis  own  credit  as  a  indge.«— LoniT. 
Jfuf.-^— The  opinioa  which  lord  Mansfield 
jQnally  delivered  did  not  ? arify  the  tDtidpatioo 
#f  this  note. 


they  find  any  fact  of  publicatioD,  they  most 
find,  not  th!^  simple  fact  of  publishing  that 
Public  Advertiser,  sold  at  th«  defendaot'a 
house,  but  that  vary  libel  charged  in  tbe  in- 
formation. * 
The  Court  will  adf  ise. 


The  folUfwing  is  Sir  Jama  Bmmml^t  Report 

qf  thii  Case : 

Rex  7>ertus  WooDPALL.f 

This  cause  first  came  before  tbe  Court,  on 
Friday  22nd  June,  1770. 

Mr.  Lee  then  moved,  on  behalf  of  the  df* 
fendant,  to  stay  the  entering  up  judgment 
agamst  him,  upon  the  verdict  found  in  this 
cause. 

A  cross-motion  was  made  at  the  same  time, 
by  the  counsel  for  the  crown,  for  the  defendant 
to  shew  cause  why  the  verdict  should  not  be 
entered  according  to  the  legal  import  of  the 
finding  of  the  jury. 

It  was  an  information  agsinst  the  defendant, 
by  tbe  Attorney  General,  for  printing  and  pub* 
lishing  in  the  Public  Advertiser,  a  seditioaa 
libel  signed  Junius.  Upon  the  trial,  the  jury 
found  him  guilty  of  the  printing  and  publish- 
inif,  only. 

The  Court  granted  rules  to  shew  oanse, 
upon  each  of  these  two  adverse  motions  ;  an4 
ordered  them  both  to  be  brought  on  upon  the 
same  day. 

Accordingly,  on  Tuesday,  3d  July,  1770, 
cause  was  reciprocally  shewn,  on  each. 

Seijeant  Glynn  and  Mr.  Lee  argued  for  the 
defendant:  Mr.  Thorlow,  (solicitor  general,) 
Mr.  Morton,  Mr.  Wallace,  Mr.  Dunning,  aiid 
Mr.  Walker,  for  the  crown. 

On  the  part  of  the  defendant,  it  was  insisted 
thst  the  verdict,  as  found,  did  not  amount  to 
find  Mr.  Woodfall  guilty  of  the  charge  in  tbe 
information  ;  but  rather  to  acquit  him  of  iL 
For,  he  is  charged  with  printing  and  publish* 
iog  this  as  a  liM,  with  a  malicious  and  crimi- 
nal intention :  bot  the  jnry  find  him  guilty  of 
printing  and  publiahing,  only.  Whatever  the 
jury  do  not  find  implies  a  negative :  but  this 
goes  further ;  it  says  ezpressTy,  that  they  find 
this,  and  this  only. 

A  criminal  motive  goes  to  the  construction 
of  the  oflence :  a  criminal  intention  is  its  ea« 
sence.    And  this  the  jury  have  negatived. 

*  See  in  "  Another  Letter  to  Mr.  Almon," 
&c.  p.  100,  some  observations  upon  this  opi- 
nion. The  «*  Csrd,"  No.  84,  of  the  miscella- 
neous letters  of  Junius,  inserted  in  Mr.  G. 
Woodfall's  edition,  vol.  3,  p.  308,  seems  to  be 
addressed  to  Mr.  Justice  Aston. 

f  I  have  seen,  in  the  hand  writing  of  the  late 
Mr.  Serjeant  Hill,  the  following  note  to  thia 
case  of  Woodfkll :  *'  It  is  well  known  lord 
Mansfield  went  great  lengths  in  su|>port  of  his 
own  opinion  always,  and  in  this  point  partiea- 
larly,  and  indeed  all  others  that  lessen  the 
Tights  of  jnriei.*'— See,  alio,  pp.  4M,  44^. 
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Tbej  are  JQiln^es  of  law  ami  fact,  as  far  as 
law  ifl  inntived  in  fact.  They  may  take  this 
upon  tlietn  :  od<I  here  they  ha%-e  done  so. 
They  meant  to  arqnit  him  ot'  all  criminal  in- 
tention :  ant!  one  of  the  jurymen  has  made  an 
affidavit,  "  That  he  meant  to  acquit  him  of  ail 
criminal  construction :  and  if  he  had  ihoui^ht 
that  that  could  not  have  been  tlius  done,  he 
frould  have  acquiKed  him.''  Therefore  this 
cannot  be  considered  as  a  ventict  of  conviction 
by  twelve  jurymen.  A  vprdict  ouirht  to  lie 
found  clearly,  fully,  and  distinctly:  it  cannot 
be  supplied  by  inference;  neither  can  it  bo 
amended  by  any  noten  of  the  associate,  in  a 
criminal  case,  l  Salk.  53.  Hex  v.  Bold.  1 
fetelk.  47.     Hex  r.  Keate. 

They  also  citoti  Cro.  Jac.  110.  Cook  ▼. 
Laneday  ;  and  Yclverton,  100;  and  Drory  ▼. 
Dennis';  2  Kolle's  Abridi;ment,  (it>3.  Title, 
••Verdict,"  letter  S,  pi.  5,  between  Uaucfh  and 
Philip*,  referred  to  by  lonl  chief  justice 
Vauij>lian  in  the  case  of'Rowe  w,  lluntin^on, 
Vautflian,  75,  76.  who  there  says,  **Thai 
fiDdiuf;  the  point  in  issue,  by  way  of  urg^ument, 
ID  a  yenei-al  verdict,  is  never  iieriniited  ;  not 
though  the  arirmnent  be  necessary  and  conclu- 
•ife.*'  There  can  l>e  no  supply  by  intendment, 
ID  any  rase  ;  much  less  in  the  present,  where 
it  is  impossible  to  supply  the  verdict  by  intenil- 
ment,  because  nobo<ty  can  know  what  the  jury 
did  intend,  or  by  nhat  rule,  or  upon  what  prin- 
ciple they  decided  ;  unless  affidavits  from  the 
jurymen  were  allowed  to  be  read.  Another 
authority  that  thev  cited,  was  the  case  ot  Shel- 
ley w.  Alsop,  in  Velvertcin,  77,  78,  vihirh  was 
ft  findin^j*  ot  the  assumpsit  by  forei<;n  implica- 
tion ;  **  which  is  not  (rood,  (as  it  is  there  said) 
upon  any  general  issue:'*  and  it  is  there  laid 
down,  **  that  the  jury  ou^^ht  to  pve  their  ver- 
dict precisely  accordintf  to  their  char(;^e.'' 

They  insisted,  that  the  verdict  ou<:ht  to  re- 
main in  the  words  of  the  jury  ;  without  ex- 
pun<;iut>'  any  of  their  words,  or  substitutin<r 
others  in  their  places,  or  coutrollinnf  them 
nnder  any  pretence  of  legal  con^iruction. 
They  nn^iriit  to  be  left  as  thry  stand  ;  that  the 
defendant  mny  have  the  benefit  of  a  writ  of 
error  to  the  Li  raise  of  liords,  if  the  opinion  of 
this  Court  should  be  as^ainst  him. 

They  hoped,  however,  that  the  present  find- 
ings would  be  e8teemc«l  by  the  Court  to  amount 
to  an  acquittal  of  the  defendant. 

But,  if  the  Court  should  not  {fo  so  far  as  to 
hold  it  tantamount  to  an  acquittal,  there  ought, 
at  least,  to  be  a  \  enire  facias  de  novo.  It  cer- 
tainly is  not  a  conviction  :  and  if  it  be  not  an 
acquittal,  it  can  be  no  more  titan  an  imperfect 
ferdict.  And  if  a  verdict  be  imperfect,  there 
must  be  a  Vettire  facias  de  n(»vo.  I)ut  we 
hope  for  bis  discharge,  as  upon  a  verdict  of  not 
guilty. 

On  the  part  of  the  prosecution,  it  was  argued 
that  the  present  verdict  could  not  be  considered 
•a  a  verdict  of  not  guilty.  It  positively  and 
explicitly  finds  him  guilty  of  the  printing  and 
^•t         »^ .  3„j  ji  ^^^  ^^^  import  an V  negation 

4  to  the  reft.    The  word  •*  only" 
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doea  uot  import  the  exclueioD  of  any  thing  but 
facts :  it  cannot  exclude  conclmioo  of  law. 

It  is  certain  that  a  verdict  cannot  be  ameoded 
in  matters  of  fact :  but  it  may  be  perfected  in 
|K)int  of  form.  The  officer  takes  hii  DOto 
short :  but  the  necessary  fioishing  of  the  sen- 
tence may  be  supplied.  The  substance  anil 
matter  of  )his  issue  is  sufficiently  found :  the 
Court  may  order  it  into  a  proper  form.  Tha 
law  here  implies  the  intention.  The  printing 
and  publishing  was  all  that  the  jury  were  to 
enquire  about.  This  verdict  is  not  imperfect , 
nor  is  there  any  need  of  supplying  any  thing 
by  intendment.  The  intention  roust  lie  col* 
leeied  from  the  libel  itself.  The  intenticm  ia 
the  gitt  of  the  oflence.  The  verdict  ought  to 
l»c  entered  according  to  the  true  meaning  and 
intention  of  tbe  jury.  Something  is  always  to 
be  added  to  every  verdict :  the  entry  is  never 
in  the  very  identical  nords  used  by  the  jury  ; 
which  are  always  concise,  and  not  full  and 
formal  enough  to  stand  supported  against  a 
writ  of  error. 

Whether  a  jury  may  or  may  not  take  opoo 
themselves  to  judge  of  matters  of  law,  thejr 
must  at  least  do  it  at  their  peril.  But  here 
they  have  not  dune  it  at  all :  they  have  not  de- 
termined, that  this  paper  is  not  libelloiis.  So 
that  Mhether  they  may  at  their  peril  do  it,  or 
whether  they  may  not,  they  have  not  hero 
risked  that  peril.  The  import  of  their  verdict 
is  a  general  finding  of  the  facts,  without  ex« 
pressing  any  sense  of  their  own  upon  the  law. 

In  the  case  of  the  King  agnin!*!  IWere,  re* 
portcHl  in  12  Mod.  218.  2  Salk.  217.  1  Lord 
Uaym.  111.  Cartliew,  407,  and  Holt,  422, 
the  jury,  as  to  the  writing  and  collect  inir  of  the 
libels  only,  fiml  him  gui.ty,  prmti  in  indicta^ 
tjicnto  supponitiir :  and  as  to  all  other  things 
charged  in  the  indictment,  prater  icriptiontm 
el  cullcctioncm^  they  find  him  not  guilty.  The 
charge  was  for  coiii|Mjsing,  making,  writing, 
and  collecting  several  scandulous,  false  and  se- 
ditious libels.  The  finding  was,  ^*  Quoad 
sci'iptionem  et  collectiouem  liliellorum  in  iudic* 
taniento  nientional'  taiiium,  qtiml  defendensest 
culpabilis';  et  quoad  lotum  residuum  in  eodem 
indictuinento  conient\  quod  defeodens  non  est 
inde  culpabilis.^'  It  was  holden,  **  Tliat  tlia 
bare  writing  and  collecting  the  libellous  matter 
was  criminal  ;*'  and  **  that  the  general  finding 
shall  be  taken  to  be  criminal."  And  Turtoa 
and  itokeby  cited  some  cases  to  prove,  **  That 
the  writing  of  a  libel,  without  publishiog  it, 
was  punishable  by  indictment." 

They  also  cited  Moore,  194.  Dyer,  S62r 
Flobart,  54.  Moore,  883.  2  Lev.  Ill,  and, 
to  prove  that  the  word  **  only"  might  be  re- 
jecteil,  2  Saunders,  38^.     Co.  Lit.  227. 

Serjeant  Glynn  replied ;  enforcing  the 
former  argument,  and  denying  thai  the  case  of 
Ikere,  or  other  cases  now  cited,  were  like  the 
present  case. 

Lord  Mansfield,  It  is  much  too  late  in  thia 
term,  for  any  thing  to  be  further  done  in  thia 
cause,  with  any  eS'ect.  Let  it  stand  over  t» 
next  term.  Cur.  Advu^  , 
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Tuezday^  Nov.  30,  17ro. 

L.  C.  J.  Mansfield  delifered  the  Opioion  of 
the  Court : 

This  conies  before  the  Court  upon  two  rules : 
The  first  obtained  by  the  Uefenilant  to  stay 
the  entering  up  judgment  on  the  venlict  in 
this  cause.  The  second  obtained  by  the  At- 
torney General,  that  the  verdict  may  be  entered 
according  to  the  legal  import  of  the  finding  of 
the  jurv'.  The  last  rule  must,  from  the  nature  of 
it,  be  first  discussed,  because  the  ground  of  ar- 
gument upon  the  other  cannot  be  settled  till 
this  is  disposed  of.  Upon  this  rule  it  is  neces« 
eary  to  report  the  trial. 

The  prosecution  is  an  information  agtiinst 
the  defendant,  for  printing  and  publishing  a 
lil>el  in  the  Public  Adtertiser,  signed  Junius. 
The  tenbr  of  which  is  set  out  with  proper  aver- 
ments as  to  the  meaning  of  the  libel,  the  sub- 
ject matter,  and  the  persons  concerning  which 
and  of  whom  it  speaks,  with  inuendoes  filhng 
up  all  the  blanks  and  the  usual  epithets. 

In  support  of  the  prosecution,  they  proved 
by  Nathaniel  Crowder,  t&at  he  bought  the 
paper  pro4hiced,  and  twelve  more,  from  Col- 
field,  the  defendant's  publisher,  in  the  defend- 
ant's publishing-room,  at  the  corner  of  Ivy- 
lane.  That  he  goes  often  there,  has  occasionally 
seen  the  printing-room,  and  has  had  papers  in  the 
priuting-ruum.  They  read  the  paper  produced, 
and  the  tenor  agreed  with  the  information. 

George  Harris),  register  of  pamphlets  and 
fiewspapers,  pr^veil,  that  the  defendant  by  him- 
self and  servants  paid  the  duty  for  advertise- 
ments in  the  Public  Advertiser ;  that  the  defend- 
ant had  paid  himself,  and  all  the  payments  were 
in  his  account.  That  the  defendant  has  made 
the  usual  affidavit,  and  has  been  allowed  the 
stamp-duty  for  such  papers  as  were  iinsokl.  That 
the  duties  for  advertisements  in  the  paper  in 
question^  were  paid  by  the  defendant's  servant, 
and  the  receipt  given  on  the  defendant's  account. 

William  Lee,  clerk  to  sir  John  Fielding, 
proved,  that  he  oHen  carried  advertisements  lor 
the  Public  Advertiser,  to  the  defendant's,  at  the 
corner  of  I  vy-  lane.  That  he  generally 'paid  ready 
money ;  that  he  has  seen  money  paid  to  the  de- 
fendant for  advertisements,  and  he  had  a  receipt 
from  the  defendant  signed  by  him  the  29ch  of 
November,  for  32/.  for  printing  advertinements 
in  the  Public  Advertiser.  On  the  part  of  the  de- 
fendant they  called  no  witnesses.  His  counsel 
objected  to  some  of  the  inuendoes,  but  they  prin- 
cipally applied  to  the  jury  to  acquit  the  defend- 
ant, from  ihe  paper  being  innocent,  or  not  liable 
to  the  epitheU  given  it  |)y  the  intonnation  ;  or 
that  the  defendant's  intent  in  publishing  did  not 
deserve  the  epithets  in  the  information. 

There  was  no  doubt  but  that  the  evidence,  if 
crediteil,  amounted  to  proof  of  printing  and 
publishing  by  the  defendant.  There  may  be 
cases  where  the  fact  proved  as  a  publication, 
may  be  justified  or  excused,  as  lawful  or  inno- 
cent ;  tor  no  fact  which  is  not  criminal,  in  case 
the  paper  be  a  hbel,  can  amount  to  k  publica- 
tioo,*  of  which  a  defemlaiit  ought  to  m  found 


fn\\iy.(a)  But  no  question  of  that  kind  arose 
m  this  cause.  Therefore  I  directed  the  jury  id 
consider  whether  all  the  inuendoes,  and  all  the 
applications  to  matter  and  persons,  made  by  th* 
information,  were,  in  their  judgment,  the  true 
meaning  of  the  paper.  If  they  thought  other- 
wise, they  should  accjuit  the  defendant ;  but  if 
they  agreed  with  the  information,  and  believed' 
the  evidence  as  to  the  publication,  they  should 
find  him  guilty.  If  the  jury  were  obliged  to 
find  whether  the  paper  was  a  libel,  or  whethei^ 
it  was  a  libel  to  such  a  deij^ree  as  to  deserve  tho 
epithets  gi%en  it  by  the  information,  or  to  re- 
quire proof  of  the  express  intent  of  the  de- 
fendant in  printing  and  publishing, ("6 J  and  of 
its  being  uialicious  to  such  a  degree  as  to  de- 
serve the  epithets  given  it  by  the  information- 
then  this  direction  was  wrong. 

In  sup{>ort  of  it,  I  told  them,  as  I  have  froim 
indispensible  duty  been  obliged  to  tell  everT 
jury,  upon  every  trial  of  this  kind,  to  the  fot* 
lowing  Inflect :  that  whether  the  paper  (mean- 
ing as  alleged  by  the  information)  was  in  law  o 
libel,  was  a  question  of  law  (c)  upon  the  face 
of  the  record  :  for  alVer  conviction,  a  defendant 
may  move  in  arrest  of  judgment,  if  the  paper 
is  not  a  libel.  That  all  the  epitheU  in  the  in- 
formation were  formal  inferences  of  law  from 

(a)  This  seems  to  be  somewhat  obscure. 

(b)  I  conceive  that  they  might  either  re- 
quire such  proof  of  the  publisher's  intent,  or 
collect  it  by  inference  from  the  mere  fact  of 
publication,  as  they  should  think  fit ;  but  that 
certainly  they  ought  to  find  it. 

(c)  To  these  words  Mr.  Serj.  Hill,  in  his 
copy  of  Burrow,  had  written  the  following  note. 
(See  the  last  edition  published  by  Messrs. 
Clarke.) 

**  It  is  a  question  of  icurrility  ;  and  how  can 
that  be  a  question  of  law  ?  By  8t.  Westm.  Sd. 
13  Edw.  1,  c.  30,  '  the  justices  shall  not  com- 
pel the  jurors  to  give  a  general  verdict  in  assize, 
but,  if  they  voluntarily  will,  let  the  verdict  be 
admitted  iub  suo periculo.^  This  statute,  as  ap- 
pears in  3  Inst.  495,  extends  to  all  actions  and 
all  issues,  and  also  to  pleas  of  the  crown  at  the 
king's  suit. 

**  In  the  Trial  of  the  Seven  Bishoiis,  though 
the  Court  was  divided  in  their  opinion,  whether 
the  petition,  for  presenting  which  the  defend- 
ants were  indicted,  as  fpr  making  and  publish- 
ing a  libel,  did  in  law  amount  to  a  libel,  or  not, 
yet  [qu.  not]  one  of  the  four  judges  of  tho 
King's  Bench,  except  the  Chief  Justice,  ex- 
pressly asserted,  that  that  point  was  a  matter  of 
law,  and  therefore  to  be  determine<l  by  the 
Court,  and  not  by  the  jury  ;  and  two  of  tho 
judges,  VIZ.  Holloway  and  Powell,  left  it  to  the 
jury  as  a  matter  to  be  determined  by  them,  and* 
declared  to  ihem  their  reasons  for  thinking  it 
not  a  libel,  ^e  Foster  SOI,  U02,  10  8t.  Tr. 
App.  [56.]  (qu.  196,  Owen's  Case,  see  it  in  this 
Collection  vol.  18,  p.  1203.)  Holt's  Uep.683.  6 
Mod.  209.  Dyer  296.  Lamb.  Just;  lib.  l,c« 
13,  p.  177, 178.  ed.  1^3.  5  Mod.  206.  Cro, 
Car.  33!?."    , 
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the  priotiog  aiid  puh\iMh\n(i^.(d)  That  bo  proof 
of  exprtfiu  malice  erer  was  require<l,  and  is  in 
most  cases  impossible  to  be  ^ireo.  That  the 
verdict  finds  ooly  what  the  law  infers  from  the 
lact :  (e)  therefore,  alter  con? iction,  a  defend- 
ant may,  by  affidavit,  lessen  the  decree  of  his 
puilt.  That  where  an  act  in  itself  iudiflferent, 
if  done  with  a  particular  intent,  becomes  cri- 
ninal,  there  the  intent  must  be  proved  and 
foun<l :  but  where  the  act  is  in  itself  unlawful, 
(f)  as  in  this  case,  the  proof  of  justitication,  or 
excuse,  lies  on  the  defendant ;  and,  in  failure 
thereof,  the  law  implies  a  criminal  \nUni,(g) 

The  jury  stayed  out  a  great  while,  many 
hours;  at  bst  they  came  to  my  house;  (the 
objection  of  its  briiii^  out  of  the  county  bein|; 
cured  by  consent.)  In  answer  to  the  usual 
que^ion  put  by  the  officer,  the  foreman  i^ve 
tbeir  rerdict  in  these  words :  **  Guilty  of  the 
printinif  and  publishing  ooly."  Nothing  more 
pBsaed. 

The  officer  has  entered  up  the  verdict  Itte- 
nlly,  without  so  much  as  adding  the  usual 
words  of  reference  to  connect  the  verdict  with 
the  matter  to  which  it  related. 

Upon  this,  the  two  rules  1  hare  stated  were 
moved  fur. 

U|K>n  that  obtained  by  the  Attorney-General, 
the  affidavit  of  a  juror  was  offered  by  the  coun- 
sel for  the  defendant.  But  we  are  all  of  opi- 
nion that  it  cannot  be  received.  Where  there 
is  a  doubt  upon  the  judges'  report,  as  to  m  hat 
passed  at  the  time  of  bringing  in  the  verdict, 
there  the  affidavits  of  jurors,  or  by-fctanders, 
may  be  received  upon  a  motion  for  a  new  trial, 
or  to  rectify  a  mistake  in  the  minutes.  But 
00  affidavit  of  a  juror  never  can  be  read  as  to 
what  he  then  Uioiight  or  intended. 

Til  is  motion  consists  of  two  parts ;  first,  to 
fill  up  the  tbrmal  words  of  reference ;  the  se- 
cond, to  omit  the  word  '  only.'  We  are  all  of 
opinion,  that  the  first  is  a  technical  omission  of 
the  clerk,  and  ought  to  l»e  set  right.  As  to  the 
■econd,  that  the  word  *  only'  most  stand  in  the 
verdict. 

There  is  no  (jrround  (firom  any  thing  which 
IMssed)  to  explain  the  sense  of  the  jury,  so  as 
that  the  officer  might  have  entered  a  general 
verdict.  No  argument  can  be  ui^d  for  omit- 
ting the  word  *  only,'  which  does  not  prove 
that  it  can  have  no  effect,  though  inserted ; 
mnd  therefore  it  is  a  question  of  law  upon  the 
face  of  the  verdict.  The  defendant's  motion 
must  be  considered  upon  the  ground  of  the 
word  *  only'  standing ;  was  it  omitted,  there 
could  be  no  doubt.  Guilty  of  printing  and  pub- 
|bhing,  where  there  is  no  other  charge,  is 

(d)  Qu.  Are  they  not  rather  inferences 
of  reason  which  the  jury  have  a  right  to 
makef 

(e^  This  appears  to  be  somewhat  obscure. 
^  (J)  Uu.  if  any  act,  even  the  voluntarily  put- 
ting another  man  to  death,  be  io  itself  unlaw- 
fol? 

(g)  Qja.  if  this  implicatioii  lie  not  wilhio 
th^  "^ofthejiiiyr 
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^uihy  :  for  nothiog  more  is  to  hi  Utmd  bj  thm 

jurjr.ifA;  ' 

In  the  case  of  the  Ring  aad  Williamo,  the 
jorr  foand  the  defendant  goiltj  of  priotiag 
anti  publishing  the  North  Brikio,  No.  46 ;  tho 
clerk  entered  it  up  guilty,  and  mi  ohjectioo 
was  ever  made.  Wbeiv  there  are  more  ciiargm 
than  one,  guilty  of  soom  only  is  an  acquittal 
as  to  the  rest.  But  in  this  informatioo  thcro  is 
no  charge  except  for  printing  and  jpiihHahiug. 
Clearly  there  can  be  uo  jodgmont  of  aeqmttoT; 
because  the  fact  fi»und  by  the  jorj  is  the  vary 
crime  they  were  to  iry.(i)  The  only  oumthm 
is.  Whether,  by  any  poHsibility ,  the  vwd  *  ooly' 
can  have  a  mesning  which  would  aicct  orcaa* 
tradict  the  verdict. 

Tliat  the  law,  as  to  the  snfaiect  matter  of  tho 
verdict,  is  as  I  have  stated,  has  heeo  no  oAeo 
unanimously  amed  by  the  wlKile  Court,  upoo 
every  report  I  have  made  of  a  trial  for  o  liW, 
that  it  would  bo  impro|»er  to  make  it  o  questiac 
now  in  this  place.  Among  thaae  that  ooo- 
curred,  the  bar  will  leeollect  the  deed,  nod 
the  living  not  now  here.  And  we  aU  ajgain 
declare  our  opinion,  that  the  directioo  is  right, 
and  according  to  law.  This  diiectioo,  tlwogh 
oHen  given  (with  an  express  request  from  me, 
that  it  tliere  was  the  least  doubt,  they  would 
move  the  Court)  has  never  been  compUiued  of 
in  court;  and  yet,  if  it  had  been  wrong,  o  new 
trial  would  be  of  course.  It  is  not  uow  com- 
plained of.  Taking  then  the  law  m  ho  ac- 
cording to  this  direction,  the  question  ia,  whe- 
ther any  meaning  can  be  put  upon  the  word 
*only,'"aa  it  stands  upon  the  reeord,  which 
will  affect  the  verdict.  If  they  meant  Io 
say  they  did  not  find  it  a  libel,  or  did  act 
fiod  the  epithets,  or  dkl  not  find  any  ezprem 
malicious  intent,  it  would  not  affect  tho  vcr- 
ditt ;  (k)  because  none  of  these  things  were 
to  be  proved  or  found  either  way.  if,  by 
'  only,'  they  meant  to  sav  that  tb^  did  not  fieid 
the  meaning  put  upon  the  paper  by  the  infor- 
mation, they  should  have  acquitted  him.  If 
they  had  expressed  this  to  be  their  meaning, 
the  verdict  would  have  been  incoosisleut  and 
repugnant ;  for  tbev  ought  not  to  find  the  de- 
fendant guilty,  unless  they  find  the  uieoning 
put  upon  the  paper  by  the  informatioa  'y(ij  and 
judgment  of  acquittal  ought  to  have  boeo  en- 
tered up.  if  they  had  expressed  their  mean- 
ing in  any  of  the  other  ways,  the  verdict  wookl 
not  have  been  affected,  and  judgment  ought  to 
be  entered  upon  it.  It  is  impossible  to  say  with 
certainty  what  the  jury  really  did  mean ;  pro- 
bably they  had  di&rent  meanings.  If  they 
could  possibly  mean  that  which  is  expressed 
would  acquit  the  defendant,  he  ongbt  not  to  be 

(h)  Qu.  if  they  ought  not  also  to  find  ths 
malice  and  the  tendency  f 

(i)  Qu.  if  it  be  more  than  apart  of  it  ? 

(k)  Would  it  not  make  it  a  verdict  of  ac- 
quittal ? 

(I)  Qu.  if  the  jury  as  plain  men  did  not  by 
the  words,  *  guilty  of  publiabing'  only  mean 
to  my  that  the  defimdaBl  puUiihsd  tho  poper  r 
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conctuiled  by  ibia  f  erdicl.  It  )•  powibia  tome 
uf  iliem  intgMmeu,  not  U>flnd  the  whole  MmM 
and  expUailian  put  upon  tbe  p*per  by  (heio- 
Bucnilcm  in  tbe  inlbrmatioii.  If  a  doubtariaei 
from  ail  ambigiiau*  tnd  UDtwual  word  in  Ae 
TerdicI,  the  Court  ought  lu  lean  in  fiTOar  of  a 
Venire  de  Novo. 

We  are  mder  the  leM  difficulty,  btcaoie,  in 
fsTour  ol'  ■  dereudaot,  though  ID«  verdict  be 
full,  ihc  Court  may  grant  a  new  trial.  And  we 
are  all  of  opinion,  nyca  the  whole  of  the  cue, 
that  Ibere  abuuld  be  a  Venire  de  Novo. 


Tfai*  Jodgmenl  lord  SUiitlield,  ou  the  lOlh 
of  Drcember,  baTing  preiiotwiy  dnired  thM 
ibe  Lonia  inj|;bt  be  «Dmaioaed  for  that  day, 
read  to  tbe  Honieof  Lord*  ;*  and  JDfortDed  their 
lordiliigia  ihat  lie  had  left  a  copy  of  ii  «iih  the 
cin-k,  and  that  tbek  lerdibipt  might  read  iE 
and  l*ke  copie*  of  il  if  they  pleaced,  but  he  did 
not  more  that  it  should  be  entered  on  the 
Journal,  oor  did  he  make  any  other  motion 
reaproiing  il.  Thia  conduct  aeeina  lo  bare  ex- 
cited mme  aarprite  in  tbe  Houte,  and  ooca- 
•ioneri  severe  aniinadTeruonB  in  the  polirical 
writings  nf  ihe  time.  On  the  next  day  lord 
Camden  proposed  the  following  Qtiotiona  to 
lord  Alanitieid,  and  desired  lo  -have  hr«  lord- 
ship's Answers  la  them.  haTtng,  as  1  underauod 
Mr.  Holliday  (life of  lord  Man«6eld,  p.  317,) 
left  them  in  writing  with  the  clerk. f 

1.  *■  Dora  ihe  opinion  tnran  to  declare, 
thai  upon  the  |^ner>l  issue  of  Not  Guilty,  in 
Ihe  case  of  a  sedilinua  libel,  Ihe  Jury  hare  no 


criiuinarity  uf  the  paper,  if  they  think  fit, 
■nd  to  fuTin  their  terdict  upon  aach  exami- 
DiJion  r 

S.  "  Does  the  opiniun  mean  to  declare, 
that  in  Ibe  case  above  menlkined,  where  the 
jury  have  Selivared  in  ihrir  venlict  Oiiiliy,  thai 
this  TerHid  ha*  found  the  fact  only,  and  not 
the  law  t 

3.  "  la  it  to  be  andeniood  by  this  opinion, 
that  if  Ihe  Jury  come  to  the  bar,  and  say  that 
they  find  the  printing  and  publishing,  but  that 
the  paper  is  no  libel,  in  that  case  ihc  jniy 
have  fbu*d  the  defendant  Guilty  generally, 
end  the  verdict  must  he  so  entered  up  F 

4.  "  Whether  (he  opinion  meaus  to  say, 
that  iflhe  judge,  after  giving  his  opinion  of  the 
innocrnce  or  criniioality  of  the  paper,  should 
leave  the  ronsTderalion  of  that  matter,  together 
with  the  priming  and  publishing,  to  tbejury, 
tuch  a  direction  wnohl  be  contrary  to  law  F 

5.  "  I  beg  leave  to  ask,  whether  dead  or 


*    The  phrmeolugy  of  Burrow's  Report  of 
the  Ju>lgnienl  diOen  from  that  in  the  Pari.  Birt. 

f  The  Parliiowniary  History 
Ihii  Icatiug  with  tbedcA. 


living  juJgea,  then  absent,  did  declare  (batr 
opinions  in  open  court,  and  whether  the  nsU* 
bird  has  any  note  of  such  opinions  F 

C.  "  Whether  they  declared  sncb  opinioM, 
after  solemn  argnmeols,  or  npoo  any  point 
judicially  before  them  F" 

Lord  HanafteM  replied,  that  Ibis  method  of 
proposing  questions  to  him,  waa  taking  him  bj 
surprise;  that  it  was  unfair;  and  that  ha 
would  notaniwcr  internigatoiies.  See  16  New 
Pari.  Uisl.,  pp.  131!,  elic;.  1391,  also  p.  13M, 
Juoius's  Pre&ce,  published  in  Hr.  WoodfUI'a 
late  edition  of  the  Letters,  Junios's  Letter 
signed  Phalaris  (Ivlier  8S)  iu  the  Hiscellaneooa 
Letters  of  Junius,  Woodfall's  ediliou,  vol.  S, 
p.  S95,  and  the  letter  of  Nerva  in  a  note  to  tb« 
same  page. 


"Hie  preceding  Case*  gave  rii        . 

pnbUcaiions.  Of  those  which  impugned  Ih* 
doetrina  laid  down  in  the  Case*  of  AInion  and 
Woodlall,  some  of  the  most  cooMderehlaar*, 

A  Letter  from  Candour  to  Ibe  Pnbfio  Advtr- 

A  Letter  to  Hr.  Almun  ooocerntBir  Libdti 
Warrants,  Ibe  Seizure  of  Papera,  anaSuretin 
lor  Ihe  Bresch  of  Behaviour,  he.  By  lbs 
Father  of  Ciodoar. 

Aniither  Letter  to  Hr.  Atmon  in  natter  Of 
Libel.     • 

A  second  Poatsoript  to  a  Letter  to  Hr.  Almoa 
in  mailer  of  Libel. 

A  Summary  of  the  Law  of  Ijhcl,  in  bur 
Letters,  sigoed  Phileleolberus  Anfflicanos. 

A  Leiler  to  the  Jurorsof  Great  Brllain  occa- 
sioned by  an  Opinion  of  the  Court  of  King's 
Bench  read  by  Lonl  Chief  Jnsiice  Hansflelil, 
in  tbe  Case  of  the  Kiog  and  Woodfall,  &c.  by 
George  Rous,  e«q. 

See  also  An  Inquiry  into  the  Eiteul  of  tba 
Power  of  Juries  on  Trials  of  Indiciments  or 
InfurmaiioDS  for  publishing  Sedilious  or  other 
Criuiiual  Writings,  &c.  eslracted  from  lh« 
second  volume  of  Mr.  Baron  Usseres's  Addi- 
tiooal  Papers  concerning  tbe  Province  ol  Que- 
heck,  in  which  is  aTerycopioua,  exact,  and  iRiis. 
factory  iuveaiigation  of  the  nature  of  the  quca- 
liona  of  inlentinn  and  tendency  in  charges  af 
libel.  And  An  Enquiiy  into  thequestiun,  Whe- 
ther Juries  are  or  are  not  judges  of  law  aa  wel| 
as  of  fad,  with  a  particular  reference  lo  tbe 
Case  of  Libels.  (By  Joseph  Towers,  L.  L.  D. 
a  disaenting  mioister.) 

Obwrraiiona  on  Ibe  Rights  and  Duly  ef 
Juries  in  Trials  for  libeb,  Sec.  by  Joseph 
Towns,  L.  L.  D. 

Other  prosecutions  were  bad  for  ilia  publi- 
cation of  Junins's  I^tler  lo  the  Kti^,  but  I 
faave  not  seen  a  report  which  is  worth  pubhM- 
tioo  of  eithat  «f  them. 
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556.  The  Trial  of  Maha  Rajah  Xuxdocomaiu*  Bahader,  for  For- 
gery. At  Calcutta,  in  the  Province  of  Bengal:  15  Glorge 
III.  A.  D.  1775.  [Published  by  Authority  of  the  Supreme 
Court  of  Judicature  in  Bengal.  London:  Printed  for  T.  Ca- 
dell  in  the  Strand,  J  776. J 


Junes,  J775. 

At  a  Court  of  Over  and  TermiDer,  and  Gaol 
Delivery,  lioldeu  in  and  for  the  Tuw^n  of 
Calcutta,  and  Factory  of  Fort  William,  in 
B^Hi^al,  and  the  Limits  thereof,  and  the 
Factories  subordinate  thereuuto,  on  the 
Sd  day  of  June,  1775. — Before  the  hon. 
SSirELUAii  Imply,  knt.  Chief  Justice,  Ro- 
bert Chambers,  Stephen  Cjbsar  Le- 
MAisTEE,  and  John  Hyde,  esqrs.  Justices. 

The  King  v,  Maha  Rtijah  Nundocomae. 

^^HE  Prisoner  beinc*  called  to  tlie  bar,  and 
ftrrai^nefly  and  the  inuictment  read,  his  coun- 
sel tendered  a  plea  to  ttie  jurisdiction  of  the 
Court;  but  the  Chief  Justice  pointinfj^  out  an 
objection  thereto,  which  went  both  to  the  mat- 
ter of  fact  and  the  law  coutainiMl  therein,  and 
dcsirinfjf  the  counsel  to  consider  if  he  could 
Amend  it,  and  take  lime  for  so  dointjf,  he,  after 
ha?! nf]^  considered  the  objection,  thought  proper 
to  withdraw  the  plea;  whereupon  tlie  prisoner  | 
pleaded.  Not  Guilty :  and  bein^  asked  by  n  horn 
ne  would  be  tried  ?  he  answered.  B\  God  and 
bis  peers.  The  Court  dckired  to  know  whether 
he  bad  any  particular  reason  for  usiiii;  the  word 
peers?  lliscounsel  answered, that  the  piisoner 
beiojlj^a  man  of  the  first  dig;;iity  in  this  kin;^- 
dom,  thontfht  be  should  be  tried  hy  people  of 
equal  rank  \tith  himself,  aj^rceably  to  the  law 
of  Enf^land,  which  permits  every  man  to  l>e 
tried  by  his  peer:;.  The  Court  asked,  who  the 
Maha  Ilajali  considered  as  his  peers  ?  f  lis 
<rouusel  answered,  he  must  leave  that  to  the 
Court. 

Chief  Justice,  The  trial  can  only  l)e  bv 
such  persons  as  are  by  the  chatter  recpmed  to 
form  tiie  jury.  A  peer  of  Ireland  tried  in  Eii((- 
land  would  be  tried  by  a  common  jury.  The 
charter  directs,  thut  m  all  crimmal  prosecu- 
tions, the  prisoner  should  be  tiied  by  the  iiiha- 
bitantij  of  Uie  town  of  Calcutta,  being  British 
■ubjects. 

It  beinfif  late,  the  Court  ailjourned  till  the 
next  morniDg  at  seven  o'clock. 


June  9,  1775. 

The  counsel  for  the  prisoner  informed  the 
Court,  that  the  Maha  Rajah  had  been  ill  in 
the  night,  and  had  now  a  flux  and  fever,  which 
rendered  him  incapable  of  takinjj^  his  trial. 

*  These  proceedinji^s  are  amply  discus^^ed  in 
the  Cases  of  n^overiior  Hastings  and  of  Sir  £lijab 
Im|>e^,  and  in  the  Parliaxuentary  Debates  rc- 
qieotiog  those  Cases. 


The  Court  desired  Dr.  Anderson  and  Dr.  ■ 
Williams  to  examine  the  prisoner,  which  they 
did,  and  re|>orted  that  he  complained  of  havioff 
been  indisposed  in  the  night,  but  that  he  had 
neither  flux  nor  fever,  and  was  very  capable  of 
taking  hiti  trial ;  whereupon  he  was  called  to 
the  bar. 

The  Prisoner  being  infornied  of  his  ri|^ht  to 
challenge  when  the  Jury  came  to  be  sworn, 
challenged  the  following  gentlemen,  from  a 
paper  held  in  his  hand :  John  Lewis,  William 
Atkinson,  John  Williams,  William  Dickson, 
Richard  Johnson,  Joshua  Nixon,  Rol»ert  Do- 
nald, James  Miller,  Tilly  Kettle,  Ramsay 
Hannay,  'J'homas  Adams,  Bernard  Blessinck, 
W'm.  Hamilton  Bird,  Charles  Moore,  Alexan- 
der Macueil,  James  Lally,  William  BrtggSt 
Philip  Coales. 

The  Counsel  for  the  Crown  challenged  Sa« 
inuel  Stalham. 

The  following  Jury  was  sworn : 
Edward  Scott,  John  Ferguson, 

Robert  Macfarlin,  Arthur  Adie, 

Thomas  Smith,  John  Collis, 

Kdward  Eilerinfifton,      Samuel  Touchet, 
Joseph  Bernard  Smith,  Edward  Satterthwaite, 
John  Robinson,  Charles  Weston. 

The  Jury  elected  Mr.  John  Robinson  their 
foreman. 

Mr.  William  Chambers,  the  principal  inter- 
preter, not  beiu^  yet  come  from  Madras,  and 
the  two  assistant  interpreters,  on  account  of 
their  imperfect  knowledge  of  English,  being 
deemed  insufficient  for  a  trial  so  long  as  this 
was  expected  to  be,  Mr.  Alexander  Kyn.  El- 
liot, superintendant  of  the  Khalsa  Records,  a 
}i;eDlieinau  eminently  skilled  in  the  Persian  and 
Hindustan  languages,  and  Mr.  William  Jack- 
son, lately  admitted  an  attorney  of  the  court, 
who  sptaks  the  Hindostan  tongue  fluently, 
were  requested  by  the  Court  to  interpret. 

The  Counsel  for  the  Prisoner  desired  thattbo 
evidence  roii;ht  be  interpreted  to  him  in  the 
Hindostan  language,  as  it  was  most  generally 
understood  by  the  audience,  and  re(|uested  that 
the  interpreter  of  the  Conrt  might  be  employed 
for  that  purpose,  and  objected  to  the  interpre- ,. 
tation  of  x^lr.  Elliot,  as  being  connected  with 
persons  whom  the  prisoner  considered  as  his 
enemies. 

Chief  Justice,  The  principal  interpreter  of 
the  court  is  absent;  the  gentlemen  of  the  jury 
have  heard  the  interpretation  of  the  assistant 
interpreters  on  other  occasions.  Do  you,  gen- 
tlemen, thiuk  we  shall  be  able  to  go  tlirougb 
this  cause,  with  the  assistance  of  those  inter* 
preters  only  i 
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Jury.    We  are  sure  we  shall  oot  be  able. 

Chief  Justice.  It  is  .a  cruel  iosiouatioii 
ailfainst  the  character  of  Mr.  Elliot.  His 
Touth,  just  xmii%  into  life,  his  family,  his 
known  abilities  and  hooour,  should  ha^e  pro* 
tected  him  from  it. 

[Mr.  Elliot  desired  be  raii(bt  decline  inter- 
pretingf.] 

Chi(f  Justice.  We  must  insist  upon  it,  that 
you  interpret:  you  should  be  above  ffiving  way 
to  the  imputation  :  your  skill  in  theTan(;rua^e8, 
and  your  candour,  will  show  how  little  ground 
there  is  for  it. 

Mr.  Farrer,  I  hope  Mr.  Elliot  does  not 
think  the  objection  came  from  me ;  it  was  sug- 
gested to  me. 

Chief  Justice.    Who  suggested  it  P 

Mr.  Farrer.  1  am  not  authorised  to  name 
the  person. 

Chief  Justice.  It  was  improper  to  be  made, 
especially  as  the  perM>n  who  suggested,  does 
not  authorise  you  to  avow  it. 

Jury,  We  all  desire  that  Mr.  Elliot,  whose 
character  and  abilities  we  all  know,  would  be 
so  kind  as  to  interpret. 

Mr.  Farrer.  1  desire  on  the  part  of  the 
prisoner,  that  Mr.  Elliot  would  interpret. 

Mr.  Elliot  and  Mr.  Jackson  sworn  to  inter- 
pret. 

The  jury  being  impannelled,  were  charged* 
«rith  the  prisoner,  and  the  clerk  of  the  crown 
read  the  Indictment  as  follows: 

*' Town  of  Cnl- \  I.  To  wlit.  The  jurors 
cutta^  ani  Fac-  f  for  our  lord  the  king,  upon 
toryifForl\Vil-^\\\f\x  oath  present,  That 
liam^  in  Bengal^  1  Maha  Uajali  Nundocomar, 
Bahader,  late  inhabitant  of  the  town  of  Cul- 
ciitta,  and  a  person  subject  to  the  jurisdiction' 
of  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  after  the  S9th  day  of  June, 
in  the  year  of  our  Lord  1729,  to  wit,  on  the 
15th  day  of  January,  1770,  in  the  10th  year 
of  the  reign  of  otir  sovereign  lord  George  the 
Si'd,  king  of  (vreat  Britain,  at  the  town  of  Cal- 
cutta aforesaid,  ititb  force  and  arms,  feloni- 
ously did  falsely  make,  forge,  and  counterfeit, 
and  did  cause  and  procure  to  be  falsely  made, 
fortred,  and  counteifeited,  a  certain  bond  in  the 
Persian  language,  purporting  to  be  sealed  by 
one  Bollakey  Doss  with  the  seal  or  chop  of 
him  the  said  Bollakey  Doss,  the  tenor  of  which 
bond  is  as  follows  [here  the  bond  is  written  in 
l^ersian]  with  an  intent  to  defraud  the  said 
Bollakey  Doss  of  the  sum  of  48,021  sicca  ru- 
pees principal,  and  of  four  annas  on  each  rupee 
of  the  said  principal  sunn,  as  premium  or  pro- 
fit on  the  said  principal  sum,  against  the  form 
of  the  statute  m  that  case  maile  and  provided, 
and  a;;ainstthe  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  aforesaid 
llaha  Itajah  Nundocomar,  Bahader,  after- 
wards, to  Wit,  on  the  I5th  'day  of  January*  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid,  a 
«ertaiQ  false,  forged,  and  coiuit«rt(i;ited  bond  in 


the  Persian  language,  purporting  to  have  been 
seale<l  by  the  said  Bollakey  Doss,  with  the  seal 
or  chop  of  him  the  said  Bollakey  Doss,  felo* 
ninusly  did  utter  and  publish  as  a  true  bond  ; 
which  said  bond  is  in  the  words,  characters, 
and  figures  following,  [Persian  bond  again  re- 
cited], with  an  intent  to  defraud  the  said  Bol- 
lakey Doss  of  the  said  sum  of  48,031  sicca 
rupees  principal,  and  of  four  annas  on  each 
rupee  or  the  said  principal  sum,  as  premium  or 
profit  on  the  said  principal  sum ;  the  said  Maha 
R.ijah  Nundocomar,  Bahader,  at  the  time  of 
publishing  of  the  said  false,  forged,  and  coun- 
terfeited bond  by  bim  as  aforesaid,  then  and 
there,  well  knowmg  the  said  bond  to  have  been 
false,  forged,  and  counterfeited,  against  th« 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignify. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  do  further  present,  that  Maha  Rajah 
Nundocomar,  Bahader,  late  inhabitant  in  th« 
town  of  Calcutta,  and  a  person  subject  to  th# 
jurisdiction  of  the  Supreme  Court  of  J  iidicature, 
at  Fort  William  in  Bengal,  on  the  15th  day  of 
January,  in  the  year  last  abovesaid,  with  forc^ 
and  arms,  at  the  town  of  Calcutta  aforesaid, 
feloniously  did  falsely  make,  forge,  and  coun- 
terfeit, and  did  cause  to  be  falsely  made,  forged, 
and  counterfeited,  a  certain  l>ond,  written  in 
the  Persian  language,  and  purporting  to  h% 
sealed  by  one  Bollakey  Doss  (then  deceased) 
in  his  life  time,  with  the  seal  or  chop  of  hiia 
the  said  Bollakey  Doss ;  the  tenor  of  which  is 
as  follows  [Persian  bond  again  recited]  with 
an  intent  to  defraud  Gungabissen  and  Pudmo« 
hun  Doss,  executors  of  the  last  will  and  testa- 
ment of  the  said  Bollakey  Doss,  of  the  sura  of 
48,021  sicca  rupees  as  principal,  and  of  fout 
annas  on  each  rupee,  as  a  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  sovereign  lord  th« 
king,  his  crotvn  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  afore- 
said Maha  Rajah  Nundocomar,  Bahader, aUer- 
wards,  to  wit,  on  the  said  15lh  day  of  January, 
in  the  year  last  abovesaid,  at  Calcutta  afore- 
said, a  certain  false,  forged,  and  counterfeited 
bond,  purporting  to  be  sealed  by  the  said  Bol- 
lakey Doss  (then  deceased)  in  his  life  time, 
with  the  seal  or  chop  of  him  the  said  Bollakey 
Doss,  feloniously  did  utter  and  publish  as  a. 
true  bond  ;  which  said  bond  is  in  the  words, 
characters,  and  figures  following,  to  wit,  [Per- 
sian bond  again  recited]  uith  an  intent  to  de- 
fraud the  said  Gungabissen  and  PudmohuQ 
Doss  of  the  said  sum  of  48,02 1  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum  ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  forged, 
and  counterfeited  bond,  by  him  as  aforesaid, 
then  and  there,  well  knov«  ing  the  said  bond  to 
have  been  false,  forged,  and  counterfeited, 
against  the  form  of  Ui«  statute  in  such  cm^ 
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Made  tml  pro? kletl,  tnd  againit  the  petce  of 
our  8«4  lord  the  kinir*  his  crowo  aod  dignity. 

**  Aod  the  jurors  fur  oar  lord  the  king,  upoo 
tbdr  oath  aforesaid,  do  further  preseot,  that 
•o  the  15th  day  of  January*  in  the  year  last 
shofenud,  Maha  Rajah  ^^odooomar,  Bahader, 
late  inhahitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  William  in 
bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  feloniously  did  falsely  make, 
forge,  and  counterfeit,  and  ifid  cause  and  pro- 
core  to  be  falsely  made,  fi>rt;ed,  and  counter- 
feited, a  certain  writing  obligatory  in  the  Per- 
aian  language,  purportmg  to  be  sealed  by  the 
•aid  Bollakey  Doss,  with  the  teal  or  chop  of 
him  the  said  Bollakey  Doss,  the  tenor  of 
which  vrritiog  obligatory  is  as  follows  [Persian 
bond  again  recitedl  with  an  intent  to  defraud 
the  said  Bollakey  Doss  of  the  sum  of  48,021 
ticca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  profit  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
m  that  case  made  and  pro? ided,  and  against 
the  peace  of  our  said  lord  the  king,  hb  crown 
aad  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rajah  Nundocoroar,  Bahader,  after- 
wards, to  wit,  on  the  said  15th  day  of  January, 
in  the  year  last  abovesaid,  at  Calcutta  afore- 
iaid,  a  certain  false,  forged,  and  counterfeited 
writing  obligatory,  in  the  Persian  language, 
purporting  to  have  been  sealed  by  the  said  Bol- 
lakey Doss,  with  the  seal  or  chop  of  him  the 
•aid  Bollakey  Doss,  feloniously  did  utter  and 
publish  as  a  true  writing  obligatory ;  which 
•aid  writing  obligatory  is  in  the  words,  cha- 
racters, aod  figures  following,  [Persian  bond 
•pin  recited]  with  an  intent  to  defraud  the 
•aid  Bollakey  Doss  of  the  said  sum  of  48,0S1 
•icca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  profit  or  premium  on  the  said 
principal  sum ;  the  said  Maha  Raiah  Nundo- 
eomar,  Bahader,  at  the  time  of  publish iog  the 
•aid  false,  forged,  and  counterfeited  writing 
obligatory,  by  him  as  aforesaid,  then  and  there, 
well  knowing  the  said  writing  obligatory  to 
ha?e  been  false,  forged,  and  counterfeited, 
•gainst  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  kin^,  his  crown  and  dignity. 

'*  And  the  jurors  tor  our  lord  the  king,  upon 
the  oath  aforesaid,  do  further  present,  that  on 
the  15tb  day  of  January,  in  the  year  last 
•bofesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  tlie  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
•foresaid,  feloniously  did  falsely  make,  forge, 
•nd  counterfeit,  and  did  cause  ami  pnicure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
dertain  writing  obligatory  in  the  Persian  lan- 
gnage,  purporting  to  hate  been  sealed  by  the 
■•■d  Bollakey  Dms  (then  deceased)  in  his  life 
'^  the  seal  or  chop  of  him  the  said  Bol- 


lakey Does ;  the  tenor  of  which  writing  obli« 
gatory  is  as  folkiws  [Persian  bond  again  re* 
cited]  with  an  intent  lo  defraud  OnngahiMen 
and  Pudmohuu  Doss,  the  executors  of  the  aaid 
Bollakey  Doss,  of  the  aum  of  48,091  sicca  ru- 
pees of  princi|)al  sum,  against  the  fom  of  the 
statute  in  that  case  made  and  protided,  and 
against  tlie  peace  of  our  said  lord  the  king,  hia 
crown  and  dignity. 

**  And  the  jurors  aforesaid,  npon  their  oath 
aforesaid  do  further  present,  tliat  the  said 
Maha  Hajah  Nundocomar,  Bahader,  af\er« 
wards,  to  wit,  on  the  15lh  day  of  January,  io 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  writing 
obligatory,  in  the  Persian  language,  purporting 
lo  have  been  sealed  by  the  said  B«>llakey  Do«s 
(then  deceased)  in  his  life  time,  with  the  seal 
or  chop  of  him  the  said  Bollakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  w  riting 
obligatory;  which  said  writing  obligatory  is  in 
the  words,  chapkoteis,  and  figures  following, 
[Persian  bond  again  recited]  with  an  intent  to 
defraud  the  said  Gungabissen  and  Pud  mob  un 
Doss,  the  executors  of  the  ssid  Bollakey  Dosa^ 
of  the  said  sum  of  48,031  sicca  rufieea  of  prin- 
cipal, and  of  four  annas  on  esch  rupee  of  profit 
or  premium  on  the  said  principal  sum  ;  the 
said  Maha  Rajah  Nundocomar,  Bahader,  at 
the  time  of  publishing  the  said  false,  forged^ 
and  coimterfeited  writing  obligatory,  by  him 
aforesaid,  then  aod  there,  well  knowing  the 
said  writing  obligatory  to  hare  been  false, 
forged,  and  counterfeited,  against  the  form  of 
the  statute  in  such  case  made  and  pronded» 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

'*  And  the  jurors  U)r  our  lord  the  king,  upoa 
their  oath  aforesaid,  do  further  present,  tliat 
on  the  15th  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader^ 
late  inhabitant  of  the  town  of  Calcutta,  and  • 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  Willinm, 
m  Bengal,  with  force  and  arms,  al  the  town  of 
Calcutta  aforesaid,  feloniously  did  taMy 
make,  forge,  and  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forged,  aod  coun- 
terfeited, a  promissory  note  for  payment  of 
money,  in  the  Persian  language,  purporting  to 
he  sealed  by  the  said  Bollakey  Doss,  with  the 
seal  or  chop  of  him  the  said  Bollakey  Doss ; 
the  tenor  of  which  promissory  note  is  aa  fol- 
lows, [Persian  bond  again  recited]  with  an  in- 
tent to  defraud  the  said  Bollakey  Doss  of  the 
sum  of  48,021  sicca  rupees  of  principal,  and  of 
four  annas  on  each  rupee  of  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  hia 
crown  and  dignity. 

"  And  the  jurors  aforesaid,  npon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  lUjah  Nimdocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  al'oreaaid,  • 
certain  talaei  forged,  %nd  oomtcrfatted  praw- 
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sory  note,  for  the  paymeo^  of  roooey,  io  tb« 
Persian  langiiat^e,  purmirtini;  to  have  been 
sealed  by  tbe  said  Bollakev  Don,  with  the  seal 
or  chop  of  him  the  siaid  botlakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  promis- 
sory note ;  which  promissory  note  is  io  tbe 
words,  characters,  and  figures  followin^f,  [Per- 
sian bond  a^ain  recited]  with  an  intent  to  de- 
fraud the  said  Bollakey  Doss  of  the  said  sum 
of  48,031  sicca  rupees  of  principal,  and  of  four 
annus  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum ;  the  said  Maha  Rajah 
Nundocomar,  Bahader,  at  the  time  of  publish- 
ing tbe  said  false,  forged,  and  counterfeited 
promissory  note,  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forn^ed,  and  counterfeited, 
against  the  form  of  the  statute  io  such  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  kin^,  his  crovrn  and  dignity. 

'*  And  the  jurors  for  oar  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  thut  on 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabitaot  of  the  town  of  Calcutta,  and  a  per- 
son subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
promissory  note  for  payment  of  money,  in  tbe 
Persian  language,  purporting  to  be  sealed  by 
the  said  Bollakey  Doss,  (then  deceased)  in  his 
life  time,  with  the  seal  or  chop  of  him  tbe  said 
Bollakey  Do&s ;  tbe  tenor  of  which  promissory 
note  is  as  follows,  [Persian  bond  again  recited] 
with  an  intent  to  defraod  Gnngabissen  and  Pud- 
mohnn  Doss,  the  executors  of  tbe  said  Bolla- 
key Doss,  of  the  sum  of  48,031  sicca  rupees  of 
principal,  and  of  four  anqas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum, 
againiiit  the  form  of  the  statute  in  that  case 
made  and  pntvided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

**Aud  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Muha  Rajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15tli  day  of  January,  in 
the  year  lastt  abovesaitl,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  pro- 
missory note  tor  payment  of  money,  in  tbe 
Persian  lanfifuaire,  pitrporting  to  have  been 
sealed  by  the  Huid  Bollakey  Doss  (then  de- 
ceaMed)  in  his  life  time,  with  the  seal  or  chop 
of  him  the  said  Bollakey  Doss,  feloniously  did 
utter  and  publish  as  a  true  promissory  note ; 
which  promissory  note  is  in  the  words, charac- 
ters, and  fiii^ures  following,  [Persian  bond  re- 
cited] with  an  ioteut  to  defraud  tbe  said  Gun- 
gabisseu  and  Pudmohun  Doss,  the  executors 
of  the  said  Bollakey  Doss,  of  the  said  sum  of 
48^021  sicca  rupees  of  principal,  and  of  four 
annas  on  each  rupee  of  profit  or  premium  ou 
the  said  principal  sum  ;  the  said  Maha  Rajah 
Nundocomar,  Babaderi  at  th«  tune  of  publiisli* 
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ing  tbe  said  false,  forged,  and  cotmterfeited 
promissory  note  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forgeil,  and  counterfeited^ 
against  the  form  of  the  statute  in  that  casa 
niade  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  bis  crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  U|K)I| 
their  oath  aforesaid,  do  further  present,  that  oo 
the  15th  day  of  January,  in  tbe  year  last  above* 
saifl,  Maha  Raiah  Nundocomar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  per- 
son subject  to  tbe  jorisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  did  falsely  make,  forge,  and  counter- 
feit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  a  certain  writ* 
ingobli^tory  in  the  Persian  language;  the 
tenor  of  which  writing  obligatory  is  as  followa, 

S Persian  bond  again  recited]  with  an  intent  to 
efraud  the  said  Bollakey  Doss  of  the  sum  of 
48,03 1  sicca  rupees  of  principal,  and  four  annaa 
on  each  riipee  of  profit  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
m  that  case  made  and  provided,  and  against  tbe 
peace  of  our  said  lord  tbe  king,  his  crown  and 
dignity. 

**  And  the  jurors  for  our  lord  the  king,  npoa 
their  oath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
afterwards,  to  wit,  on  the  said  15lh  day  of 
January,  and  year  last  ahovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter* 
feited  writing  obligatory,  in  the  Persian  lan- 
guage, feloniously  did  utter  and  publish  at  a 
true  writing  obligatory ;  which  said  writinff 
obligatory  is  in  the  words,  characters,  and  n« 
guret  following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  tbe  said  Bollakey 
Doss  of  the  said  sum  of  48,021  sicca  rupees  ofT 
principal,  and  of  four  annas  on  each  rupee  as 
profit  or  premium  on  the  said  principal  sum  ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  forged, 
and  counterfeited  writing  obligatory,  by  bia|i 
as  aforesaid,  then  and  there,  well  knowing  tbe 
said  writing  obligatory  to  have  been  fiilae, 
forged,  and  counterfeited,  against  the  form  of 
tbe  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  bit 
crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
on  tbe  15th  day  of  January,  in  tbe  year  latl 
abovesaid,  Maha  Rajab  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  tbe  Su- 
preme Court  of  Judicature  at  Fort  William  in 
Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  did  falsely  mak^,  forge,  aod 
counterfeit,  aud  did  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  a  cer- 
tain writing  obligatory  in  the  Persian  language; 
tbe  tenor  of  which  writing  obligatory  is  as  fol« 
lows,  [Persian  bond  again  recited]  with  an  ia* 
30 
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tent  to  (lefratul  Gun^abissen  aod  Pudnioliuii 
Do»s,  I  tie  executors  ot  iliv  said  Botlakey  \)w». 
of  llie  sum  ot*  48.021  sicca  rupees  of  |»ri!»c»pal, 
and  of  four  aiiiias  on  each  rupee  of  pnttit  or 
premium  on  tkiesaid  principal  sum,  against  tlie 
peace  of  our  said  lord  tbe  kiu^,  bis  crown  and 
dif^nity. 

*'  And  the  jurors  for  our  lord  the  kinir,  u|M)n 
their  oath  ofuresaid,  do  further  present,  that 
tbe  said  Maha  Rajah  Nundocomar,  liuhader, 
afterwards,  to  wit,  on  the  said  15th  day  of  Ja- 
nuary, and  year  h<  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited frritin«,r  oblij^ory.  in  the  Persian  lun- 
guat^e,  feloniouily  did  utter  and  publia»h  as  a 
true  writiD((  oblii^tory ;  which  said  writin;^ 
obti(fatory  is  in  the  words,  chsract«'rt},  and  fi- 
gures followiuif,  [Per^iao  bond  a<:ain  rtrcited] 
with  an  intent  to  defraud  Guncpibissen,  and 
Pudmohun  Doss,  the  said  executors  of  the  said 
Bollakey  Doss,  of  the  said  sum  of  40,021  sicca 
rupees  of  principal,  and  of  four  annus  on  each 
rupee,  as  profit  or  premium  on  the  said  princi- 
pal sum;  the  said  Maha  Rtjah  NundiKromar. 
Bahader,  at  the  time  of  pubhshinsf  the  said 
false,  forced,  and  counterfeited  wriiin;;  obhVa- 
toryyliy  htm  as  aforesaid,  then  and  there,  well 
knowinj^  the  said  obligatory  viritin^r  to  have 
been  false,  fori^ed,  and  counterfeited,  at^ainst 
the  form  of  the  statute  in  such  case  matle  ami 
provided,  and  aj^ainst  the  j>eace  of  our  said  lord 
tbe  kinjf,  his  crown  and  duality. 

'*  And  the  jurors  for  our  lorij  the  kin*;,  upon 
their  oath  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar,  Bahader,  late  of 
the  town  o(  Calcutta,  beins;  a  person  subject  to 
tbeiSupreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Benvral,  on  the  1Mb  day  of  January,  in 
the  year  abovesaid,  with  force  and  arms,  lA. 
Calcutta  aforesaid,  feloniously  did  falsely 
make,  forge  and  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forf^ed,  and  coun- 
terfeited, a  certain  wriling  obligatory  in  the 
Perhian  languajjfe ;  the  tenor  of  which  certain 
writing  obligatory  is  as  follows,  [Persian  bond 
airain  recited]  with  au  intent  to  defraud  Gun- 
gabijisen  and  Hent^oo  Laul,  the  two  nephews 
and  trustees  named  in  the  last  will  and  testa- 
Rient  <»f  .Bollakey  Doss,  deceased,  of  the  sum 
of  4B,021  sicca  rupees  of  principal,  and  of  four 
annas  ou  each  rupee  of  profit  or  premium  on 
tbe  said  principal  sum,  against  the  form  of  the 
statute  in  that  case  made  and  provided,  and 
a^iust  the  said  peace  of  oar  said  lord  the  king, 
his  crown  and  dignity. 

"  And  tiie  jurors  for  our  lord  the  king,  upon 
tbeir  oath  aforesaid,  do  further  present,  that 
j|jaba  Rajah  Nundocomar,  Bahader,  late  of  the 
town  of  Calcutta,  beint;  a  persiMi  subject  to  the 
Supreme  Court  of  Jmlicatun-.  at  Fort  WiHiaai 
ID  Bengal,  on  the  Ijih  day  of  January,  in  the 
year  abovesuid,  at  Cu!cuttu  aforesaid,  a  certain 
ndte,  forged,  and  counterfeiteil  writiutr  obli«;a- 
lory,  ID  the  Persian  lanirua^jfe,  felouiouhly  did 
Utter  and  publiah  as  a  true  writing  obliifatory  ; 
the  tenor  of  vrbich  writing  obligatory  is  a^  fol- 
"^4rsuo  bond  again  recittd]  with  au  iu- 


tent  to  defraud  Gungabinen  and  HengooLaul, 
the  two  nephews  and  trustees  nainnl  in  the 
last  will  and  tesUment  of  Bollakey  Doss,  de- 
ceased, of  the  sum  of  48.0^1  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  suai  ; 
the  said  Maha  l^jah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  forged, 
and  counterfeited  writing  obligatory,  by  bim 
a.%  aforesaid,  then  and  there,  welt  knowii^r  the 
said  writing  obligatory  to  have  been  false, 
forged,  and  counterfeited,  against  tbe  form  of 
the  statute  in  that  case  made  and  proviiled,  and 
aijainst  the  peace  of  our  siid  lord  tbe  king,  his 
crown  and  ditrnity. 

**  And  the  jurors  for  our  lord  tbe  king,  upon 
their  oath  aforenaid,  do  further  present,  tliat  on 
the  15th  day  of  January,  in  the  year  last  aboTe- 
said,  Maha  Rajah  Nundororoar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  peraon 
(iubject  to  the  jurisdiction  of  tbe  Supreme  Court 
of  Judicature  at  Fort  William,  in  Bengal,  witb 
force  and  arms,  at  the  town  of  Calcutta  afore- 
said, feloniously  did  falsely  make,  forge,  and 
counterfeit,  aud  did  cause  and  procure  to  be 
faUely  made,  forced  and  counterfeite«l,  a  cer- 
tiuii  writing  obligit«iry,  in  the  Persian  lan- 
irunge  ;  the  tenor  of  which  writing  obligatorr 
is  as  follows,  [Persian  bond  again  recited]  witb 
an  intent  to  defraud  Gumrabissen,  tbe  sur? iving 
executor  of  Bollakey  Doss,  deceasc«l,  of  tbe 
sum  of  43,021  sicca  rupees,  of  principal,  and  of 
four  an  on  k  on  each  nipee,  of  profit  or  premium 
on  the  paid  principal  sum,  against  tlie  form  of 
I  lie  statute  in  such  case  made  and  |»rovided,  and 
aginst  the  peace  of  our  said  lord  tbe  king,  hia 
crouii  and  dignity. 

**  And  the  jurors  for  our  loni  the  king,  opoo 
their  oath  aforesaid,  do  further  present,  that  the 
said  Maha  Rajah  Nundocomar,  Bahader, after- 
wards, to  wit,  on  the  15th  day  of  January  ia 
the  year  last  abovesaid,  at  Calcutta  aforesaid,  a 
certain  false,  forged,  and  counterfeited  writing 
obligatory,  in  the  Persian  language,  feloniously 
did  utter  and  publish  as  a  true  writing  obliga- 
tory ;  which  said  writing  obligatory  is  in  tbe 
words,  characters,  and  figures  following,  [Per- 
sian lK>nd  again  recited]  with  an  intent  to  de- 
fraud Guncfabissen,  the  surviving  executor  of 
Btdlakey  Dosa,  deceased,  of  the  said  sum  of 
48,021  sicca  rupees  oi'  principal,  and  of  four 
annas  on  each  rupee,  as  profit  or  premium  on 
the  said  principal  sum ;  the  said  Maha  Rajab 
Nundocomar,  Bahader,  at  the  time  of  publish- 
ing the  said  false,  forged,  and  counterfeited 
writing  obligatory,  by  him  as  aforeaaid,  then 
and  there,  well  knowing  the  said  obligatory 
writing  to  have  been  false,  forged,  and  counter- 
fiited,  atraiitst  the  form  of  the  statute  in  aocb 
case  made  and  provided,  and  aipiinst  the  peace 
of  our  said  lord  the  king,  bis  crown  and 
di^fnity."  (Signed) 

June?,  1773.  .fA.  pRiTcnaao, 

Clerk  of  the  Crown. 

(Signed) 

W.  M.  Hf.ckwitii, 
Clerk  of  the  Indictment. 
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Translate  of  the  Prrsian   Bond,  recited  io 
the  IndictmeDt.* 

<*  f  who  am  Bollakejr  Doss. 
"  As  a  pearl  necklace,  a  twisted  kulfifbah,  a 
twisted  serpacbe,  and  tour  rings,  two  of  which 
were  of  rubies  and  two  of  diamonds,  were  de- 
posited by  Rfjgonaut  Roy  Geoo,  on  account  of 

*  In  the  former  Edition  is  given  the  follow- 
ing insufficient 

GLOSSARY. 

Adawlut,  Literally  signiBes  justice ;  but 
often  used  for  a  court  of  justice. 

Arzee,  A  representation  in  writing,  or  letter 
from  an  inferior  to  a  superior. 

Banyan.  A  particular  cast  among  the  Hin-> 
doos. 

Batta.  Difference  of  exchange  upon  coins. 

Chucklah,  A  district. 

Consumah.  A  household  steward. 

Cooly,  A  labourer,  or  porter. 

Cossid.  A  messenger. 

Darogahqfa  Cutcheree.  Superintendantof  a 
court. 

Durbar  Expenccs,  Money  given  to  persons 
in  power. 

Ferd.  An  Arabic  word,  expressing  nnity  ; 
but  technically  sii;nifies  a  sheet  of  paper,  con- 
taining an  account. 

Foujedurree,  A  particular  office  under  tha 
government. 

Gold  Mohir,  Sixteen  rupees. 

Oomastah,  Agent. 

Gurree.  A  portion  of  time  containing  about 
22  minutes. 

Hircarrah.  Literally  a  spy  ;  bnt  commonly 
means  a  person  who  runs  on  messages,  ^nd  at- 
tends the  palanquin. 

Jamma,  Part  of  the  dress  of  a  native  of 
India. 

Jammah.  Debit  side  of  an  account. 

Kbalsa,  Exchequer. 

Khelaat,  A  dress  of  investiture  given  to  a 
person  upon  his  nomination  to  an  office. 

Kidmuigar.  A  waiting  servant. 

Kulghah,  An  ornament  for  the  turban. 

Kutlree,  A  particular  cast  amongst  the 
Hindoos. 

Mohirir.  A  writer. 

Mixnuhee.  A  secretary  or  writer. 

Mullah,  A  teacher. 

Nuzxer.  A  present  of  compliment  made  by 
an  inferior  when  introduced  to  a  superior. 

Peon.  A  footman,  or  person  to  go  on  mes- 
sages. 

Fottah,  Title  deed. 

Ruffeek.  Literally  a  friend ;  but  means  all 
through  this  trial  a  half- friend  and  half- de- 
pendant. 

Serpaiche,  An  ornament  for  the  turban. 

Sewarree.  Equipage. 

Shroff.  A  banker,  an  exchanger  of  money. 

Sunnud,  A  grant  from  the  government  or 
its  officers. 

Tzaradar.  A  farmer. 

Vaketl.  An  attorney. 


Maha  Rajah  Nundocomar,  Bahader,  in  the 
month  of  Assar,  in  the  Bengal  year  1165,  with 
me,  in  my  house  at  Moorshedabad,  that  the 
same  might  be  sold  ;  at  the  time  of  the  defieat 
of  the  army  of  the  Nabob  Meer  Maho/ned 
Cossim  Calvn,  tlie  money  and  effects  of  the 
house,  together  with  the  aforesaid  jewels,  were 
plundered  and  carried  away.  In  the  year  1173, 
Bengal  style,  when  I  arrived  in  Calcutta,  the 
aforesad  Maha  Rajah  demanded  the  before-men- 
tioned deposit  of  jewels  ;  I  could  not  produce  the 
deposit  when  demanded,  and,  on  account  of  the 
bad  state  of  my  affairs,  ^as  unable  to  pay  the 
value  thereof;  I  therefore  promise  and  giv^  it 
in  writing,  that  when  I  shall  receive  back  the 
sum  of  two  lacks  of  rupees,  and  a  little  above, 
which  is  in  the  Company's  cash  at  Dacca,  ac- 
cording to  the  method  of  reckoning  of  the 
Company,  I  have  agreed  and  settled,  that  the 
sum  of  48,021  sicca  rupees  is  the  principal  of 
the  amount  of  the  said  deposit  of  jowels,  which 
is  justly  due  by  me,  and  nver  and  a)>ove  that,  a 
premium  of  four  annas  upon  every  rupee.  Upon 
the  payment  of  the  aforesaid  sum  from  the 
Company's  cash,  i  will  pay  that  sum,  without 
excuse  and  evasion,  to  the  aforesaid  Maha 
Rajah.  I  have,  for  the  above  reasons,  given 
these  reasons  in  the  form  of  a  bond  under  my 
signature,  that  when  it  is  necessary  it  may  be 
carried  into  execution. 
**  It  is  wirnesseii, 

'*  Mehab  Roy  ; 

**  SciLAUBUT,  the  Vakeel  of  SeatBollakey 
Doss; 

"  Abdehoo  Commaul  Mahomcd. 

Alabil,        '*  BoLUiKBY  Doss." 
"  Written  on  the  7th  day  of  the  month  of 
Bhadoon,  in  the  Bengal  year  1 173." 

The  Counsel  for  the  Prisoner  desired  that  the 
witnesses  might  be  kept  separate. 

Court.  The  irreat  number  of  witnesses  in 
this  cause,  the  difference  of  their  casts,  and  the 
length  of  time  the  trial  is  likely  to  take  up, 
renders  it  almost  impossible  to  confine  them. 
If  any  method  can  be  proposed,  by  ^vbich  these 
inconveniencies  will  be  removed,  we  shall  be 
very  ready  to  grant  the  request. 

After  a  short  debate  it  was  agreed,  that  peons 
should  attend  the  witnesses  to  keep  them 
separate,  and  prevent  any  person  having  com- 
munication with  them  ;  and  that  each  witness, 
immediately  after  having  given  his  evidence, 
should  be  kept  in  the  gallery  ;  and  that  a  con- 
sUble  should  attend  Uiere,  to  prevent  any  on- 
tives  from  having  access  to  them.* 

Mohun  Penaud  sworn  on  a  voir  dire. 

yir.  Farrtr,  ( Adv.for  the  Prit.)  HasGun- 
gabissen  made  you  any  promise,  in  case  the 
prisoner  is  convicted  ? — A.  1  am  to  have  five 
per  cent,  en  any  money  received. 

Cof<r(.  Is  it  a  special  promise  on  this  occa- 
sion?— A.  It  is  a  general  commission  that  I  am 
to  have  upon  all  the  affairs  of  Gungabissen. 

♦  See  vol.  8,  p.  792,  vol.  12,  p,  8?1,  vol.  13, 
p.  329,  f  oL  19|  p.  348. 
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Mr.  Farrer,  1%  it  a  promiie  in  vrntw^,  or  by 
word  of  iDoutli  ?— J.  It  is  a  Hriiten  letter  of  at- 
toroev  :  originally  it  was  a  letter  of  attorney  to 
roe,  Mr.  Hamilton,  and  Mr.  Lod^'e:  the  two 
latt  withdrew   u|Min   the  commilinent  of  the 

Sriaoner.     I  have  likewise  in  tny  poiuiession  a 
fa^ree  letter  of   attorney,    drawn    by    Ur. 
Driver. 

James  Driver  examined. 

To  whom  is  that  Nagree  letter  of  attorney 
made? — It  was  a  power  of  attorney  made  to 
Muhiiu  i'ersaitd,  and  one  John  Love.  After- 
wards I  drew  one  in  English,  to  Mohun  Per- 
Mud  singly. 

The  counsel  for  the  prisoner  desiring  that 
the  papers  might  be  prodiici'd,  Mohuii  Per- 
Mud,  together  with  the  clerk  of  Mr.  Jauett, 
attorney  fur  the  prisoner,  was  sent  to  fetch 
them :  uiioo  which  the  counsel  tor  the  crown 
called 

Ccmmaul  0  Dein  Cawn^  sworn  upon  a  voir  dire. 

Pritoner^s  Counsel.  Do  you  know  the  pu- 
nishmeht  of  {lerjury  by  the  English  law? 

Court.  Yon  hud  belter  tell  ii  him. 

Counsel.  \S  hen  the  life  of  a  man  is  at  stake, 
if  you  tell  fuUely.  you  will  be  deeme<l  infa- 
mous, put  ia  the  pillory,  and  burnt  in  the 
band. 

[Counsel  for  the  crown  desired  that  the  ques- 
tions might  be  interpreted  to  the  witness  in  the 
Persian  language,  as  the  witness  understood 
that  languat;e  bfst.] 

Court.  What  language  do  you  understand 
best?— il.  Persian. — [Heing  again  interrogat- 
•dy  he  said  he  understood  both  equally  well,  and 
could  answer  in  either.] 

Which  can  you  most  easily  exidain  yourself 
in?— I  will  answer  in  either.  iJindostanee  is 
my  native  language. 

"which  language  will  you  be  examined  in  ? — 
I  think  I  shall  be  best  understood  in  Persian. 

Prisoner's  Counsel.  Have  you  received  any 
money  from  Mohun  Persaud,  or  any  other 

Serson,  to  give  evidence  on  this  occasion  ? — No : 
efend  me,  good  God !  1  never  do  such  devilish 
things. 

Do  you  expect  any  favour  or  protection,  or 
have  you  had  any  promise  of  money  from  any 
nerson,  for  giving  evidence  on  this  occasion  ? — 

Sworn  in  chief. 

Counsel  for  Crown.  Whose  seal  is  to  that 
bond  ?  [shewn  the  bond.] — A.  It  is  my  seal ; 
but  the  words  signifying  **  ii  ia  witnessed,"  are 
not  of  my  signature. 

Whose  name  is  expressed  in  that  seal? — 
Obdabu  Mahomed  Commaul. 

Is  that  your  name  ? — That  was  my  original 
name. 

When,  or  upon  what  occasion,  did  you 
chaujfe  ^our  nauie? — At  the  time  of  the  Nabob 
^jichuiu  al  DuMla,  1  got  a  royal  title,  and  I 
am  hiiice  called  Commaul  O  Deeu  Ally  Cawn. 

Did  ^ouafiiJL  your  seal  to  that  bond  ? — No,  1 
did  not. 


Can  you  give  an  aecouot  baw  it 
there  ? — No,  I  cauaot  say. 

Was  the  seal  ever  out  ofvour  poaaeiioo  ?— > 
I  8«^t  the  seal  to  Maba  ICajah  Nuodooonar, 
at  Moogheer. 

Whi'n  did  you  tend  it  ? — At  tbe  lime  the  war 
between  Jafiier  Ally  Cawn,  and  Coaaim  All/ 
Cawn  sub>isted. 

U|>on  M  hat  occasion  did  yon  tend  it  ? — Wbcs 
I  was  released  from  conftuement,  Maba  Rajah 
Nundocomar  desired  a  servsut  of  miiie  to  de- 
sire mc  to  M>nd  my  seal  to  him — m\  senrant 
had  been  l»efore  that  with  Malta  Rajah  Nundo- 
comar. The  rrpreaeiiiatjon  the  man  made  with 
regard  to  smding  the  seal  whs  this — 

Court,  in  that  man  ali>e? — A.  He  waa  killed 
that  same  evening. 

What  was  hift  name  ? — Eoll  Mabomed,  my 
Jemedar.  He  likew  ise  drbired  the  servant  to 
request  me  to  aend  a  uazxer  with  the  aeal.  that 
he  might,  with  the  aeal,  M'al  a  petition  tu  the 
Nabob,  and  present  it  witii  the  nazzer.  I  ibeo 
deUvered  to  8haik  Cos^im  Ally,  my  Consumab, 
one  gold  moheer  and  four  ru|ieea,  as  a  nazzer 
to  Ma  ha  Rtfjali  Nundocomar,  and  one  gold 
moheer  and  four  ru|»ees  as  a  nazzer  to  tbe 
Nabob  ;  and  liken  ise  the  seal,  of  which  thia  is 
the  impression,  [pointing  to  the  seal  on  tbe 
bond]  ill  order  that  he  might  put  theoi  into  a 
bag,  that  it  might  be  sent  by  a  messenger  to 
llaha  I^jah  Nundocomar.  The  bag  was  ac- 
cordio<>ly  sent  by  a  messenger. 

Do  you  know  the  name  of  that  messenger  ? 
—I  do  not  know  what  tbe  Cosaid's  uame  is  ; 
there  are  twelve  hundred  at  thai  place.  It  is 
fourteen  or  fifteen  years  ago. 

Do  you  know  it  it  was  ever  received  by  the 
,  prisoner  ?— I  do ;    for  Maha  Rajah    Nundo- 
comar wrote  me  a  letter  in  consequence  of  it. 
[The  letter  produced.] 

Counsel  for  Prisoner,  I  admit  the  Maba 
Kajah  had  the  letter. 

Counsel  for  Crown,  Read  tbe  letter. 

Court,  Go  through  with  your  evidence. 

Counsel  for  Crown.  The  letter  does  not  say 
the  seal  was  received ;  but  it  acknowleiiges  tlie 
receipt  of  tbe  letter,  and  the  seal  waa  inclosed 
in  the  letter. 

Court  to  Prisoners  Counml,  Do  you  see  the 
consequence  ?  Do  you  mean  to  adiirit  it  ? 

Counsel.  I  have  duly  weighed  wbat  year 
lordship  said,  and  therefore  will  not  ailmit  it. 

Witness  read  the  letter,  of  which  tbe  follow- 
ing is  a  translate,  omitting  uoneceasary  compli- 
ments. 

i After  the  customary  coropUmenU.] 
have  received  your  letter,  with  wbicb  I 
have  made  myself  aojoainted,  and  hy  wbicb 
I  have  been  rendered  joyful. — ^Thanks  to  the 
great  God,  you  have  been  released.  Tbe 
nazzek*  of  congratulation  which  you  sent  to 
roe,  has  arrived.    May  the  great  God  reward 

J^ou  v«ith  victoriea!  In  consequence  of  your 
etter  1  have  go|  an  arzee  for  you  written  oot ; 
have  presented  it,  together  with  the.nazser 
you  have  sent  for  that  porpose,  to  tbe  Nabob; 
and  ha? ing  receif  ed  aa  liiwcri  iaad  it  m^ 
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doted  in  this  letter.  Yon  will  be  made  ac- 
quaiated  witli  the  cooteota,  by  ioapectiiiff  it. 
With  respect  to  the  circumstance  of  calling 
you  to  the  army,  about  which  you  have  written, 
as  the  Victorious  (the  Nabob)  intends  shortly  to 
leave  Mongheer  to  go  to  Patna,  there  is  no  ne- 
cessity for  your  making  so  long  and  trouble- 
some a  journey  ;  you  had  better  stay  some  time 
longer  at  your  own  house.  When  God  is  wil- 
ling that  tite  vic(ori<iU8  army  should  return  to 
Mooi'fihedabbd,  you  will  attend  there,  and  make 
me  joyful  by  your  company.^ Every  thing 
then  mi\  be  settled  properly. — Rest  coutented. 
— iiemain  certain  that  1  i^m  your  friend,  and 
write  an  account  of  your  health.  The  cloth 
you  beibre  sent  is  arrived.— What  else  shall  1 
write?" 

Directed  to  Shaik  Mahomed  Cummaul. 

Dated  tlie  2d  of  Rubbee,  ul  Akher,  id  the 
fourth  year  of  the  reign. 

Cro9$  Examination, 

Q.  Is  it  always  customary  to  affix  the  seal  to 
all  arzees  presented  to  the  l^abob? — A.  Yes.— 
An  arzee  is  never  presented  to  the  Nabob  with- 
out a  seal. 

Was  your  seal  ever  returned  ? — No. 

Do  yuu  know  who  has  gotit?— -Maha  Rajah 
Nunducomar. 

How  do  you  know  ? — I  sent  it,  and  never  got 
it  back. 

Have  you  ever  applied  for  it?— Yes,  I  have 
several  times.  I  nave  likewise  complained 
concerning  its  not  being  delivered. 

Did  ^ou  ever  receive  any  answer  to  thosa 
complaints?— 1  demanded  the  seal  of  Maha 
Rajah  Nuudocomar,  who  said  it  was  not  in  his 
possetision.  I  told  Cuja  Petruse  of  it:  I  in- 
tended to  complain,  but  Munahy  Sudden  o  dein 
advised  me  not. 

When  would  you  have  rasde  your  com- 

Slaini? — At  the  time  when  Mr.  Palk  confined 
laha  Rajah  Nundocomar  ;  it  waa  about  three 
years  ago,  then  Blunshey  Sudden  o  dien  ad- 
vised me  not  to  complain,  because  the  go- 
vernor ha^l  given  his  son  Rajah  Gourdass  the 
khallat  for  the  office  of  Dewan  of  the  city  of 
Morshedabad. 

Whom  did  you  mean  to  complain  to?— To 
the  governor  and  to  the  Audaulet. 

Did  you  want  to  complain  to  any  other  per- 
son ? — ^No. 

Did  you  ever  hear  of  your  seal  being  put  to 
any  bond  ? — Yes,  Mob  on  Persaud  first  told  me 
that  my  seal  was  to  a  bond,  and  then  the  Maha 
Rajah  himself  told  me  he  had  put  my  seal 
tu  a  bond  ;  1  saw  the  bond  once  before  himself. 
[The  bond  stated  in  the  indictment  produced.] 

What  passed  between  Mohun  Persaud  and 
you  upon  the  time  when  he  told  you  of  the 
seal? — First,  he  bid  me  pay  600  rupees,  which 
I  owed  the  eatate  of  Bollakey  Does.  I  said, 
'*  I  am  a  poor  man  out  of  employment ;  how 
shall  I  get  the  money  ?" 

When  was  this? — It  was  about  two  months 
before  Mr.  Palk  confined  the  Maha  Riyah.  It 
was  about  two  months  before  1  got  nsy  potty 
which  is  three  yean  lioee. 


Court,  Go  on  with  your  story  of  what  passed 
between  you  and  Mohun  Persaud.— il.  MobuQ 
Persaud  then  asked  me  if  I  was  a  witness  o'q 
behalf  of  Maha  Rajah  to  a  bond  of  Bullakey 
Doss,  or  if  my  seal  was  affixed  to  it.  I  said  I 
was  a  witness  for  no  man,  and  that  I  knew  no- 
thing with  respect  to  this  matter.  He  then 
asked  if  my  seal,  with  the  name  of  Abdahu 
Mahomed  Commaul,  was  fixed  tu  that  btmd.  1 
then  said  there  may  be  a  great  many  people  of 
the  name  of  Mahomed  Commaul.  I  then  went 
to  Maha  Rajah  Nuudocomar,  and  repeated  to 
him  what  Mohun  Persaud  had  said  to  me.  He 
said,  It  is  true  ;  having  confidence  in  you  I 
have  fixed  your  seal,  wliicb  was  iu  my  posses* 
sion,  to  the  bond  of  Bullakty  Doss.  Having 
sworn,  you  will  give  evidence  of  this  bt  fore  the 
gentlemen  of  Audaulet.  1  ans  ered.  How 
shall  I  be  able  to  take  a  false  oath .''  He  an- 
swered, I  had  ho|>es  in  you.  *  I  answered,  Meo 
will  give  up  their  lives  tor  their  niastern,  bat 
not  their  religion ;  have  uo  liope!»  ot  me.  I 
then  went  and  informed  Coja  Petruse  and  Mun- 
shey  Sudden  o  dien  of  what  hail  passed. 

Was  Bollakey  Doss  alive  or  dead  at  the  time 
the  Real  wa.s  sent  ? — He  Has  alive  ;  he  bad  ab- 
sconded from  Mongheer.  Some  years  aAer^ 
he  came  to  Calcutta. 

After  you  had  told  Coja  Petrtise  and  Mun- 
shey  Sudden  o  dieii,  did  you  tell  it  to  anj 
others  ? — No. 

Crow  Examination, 

When  did  tou  change  your  name? — ^Teo  or 
fifteen  days  before  Mahomed  Reza  Cawn  waa 
appointed  Naib  Suhah.  I  have  got  a  seal^ 
which  was  given  me  at  the  time,  which  has 
got  the  day  and  year  upon  it.  I  can  produce 
it. 

Where  is  the  sunnud  ? — Thesunnud  is  dated 
some  years  before  I  took  the  title ;  at  the  time 
the  King  and  colonel  Coote  were  at  Patna  a 
sutmud  was  procured  tor  n)e  by  Shitabroj, 
who  sent  it  to  Maha  Rajah  Nuntlocomar,  who 
detained  it  some  time  in  Ins  possession.  In  the 
time  of  the  Nabob  Nuichuio  al  Dowlab  1  was 
appointed  to  the  Poujdarry  of  Hidgelee,  from 
which  time  my  title  commenced. 

Where  is  the  sunnud  P — It  is  at  Hugly,  bat 
the  great  seal  is  with  uie. 

[Mr.  Farrer  desired  it  might  be  produced, 
which  was  agreed  to.] 

What  did  the  digoity  consist  of. ^ — I  was  by 
that  means  named  Cawo,  but  received  uo  jag- 
hire. 

Is  it  not  customary  for  natives  when  they  re- 
ceive a  title  to  take  it  iumiediately  ? — When- 
ever the  Subah  coufiniis  it  and-  gi«es  him  a 
seal,  it  is  then  customary  tu  make  use  of  it. 

At  what  time  did  the  NalN>l>  nuifirui  it  ?— 
Maha  Rajah  Nundocomar  was  at  that  time 
Naib  Dewan.  About  teu  or  twenty  days  after 
he  was  dismissed,  and  Mahomed  Iteza  Cawn 
was  ap|)ointed  in  his  place. 

Was  Nutchum  al  Dowlah  Nab<»b  at  the  time 
colonel  Coote  and  the  King  were  at  Patna  P— « 
He  waa  Nabob  at  the  lime  the  title  was  jdrr«r. 
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Interp,  This  word  literally  iaterpreted  means 
«  to  flow  ;"  but  what  is  meaut  by  it  is,  <^  ooa- 
firmed." 

When  did  you  begriu  to  use  the  seal  with 
vour  titles?  —  At  the  time  of  the  Nabob 
rfutchuin  al  Dowlah,  when   two  seals  were 

£'?en  me,  1  was  appointed  Foujdar  ot'UidjTcl. 
%  and  haxi  two  seals,  one  great  and  one  small 
one,  sent  me  from  the  fi^ovemment. 

When  a  royal  title  is  giren  to  a  native,  can 
he  make  use  of  it  without  the  permission  of  the 
Nabob  ? — He  get**  the  sunnod,  and  perhaps  a 
Ufrhire  from  the  Kin{^,  but  cannot  muke  use  of 
It  till  a  seal  has  been  given  by  the  Nabob,  and 
he  is  permitted  to  use  if. 

How  came  you  to  apply  to  Maha  Rnjah  Nun- 
docomar to  draw  up  vourarzec? — As  1  had  no 
connection  with  the  Nabob,  why  should  1  draw 
up  an  ansee  myself?  The  Maha  Rajah  desired 
1  would  send  my  seal  to  put  to  an  arzee,  and  I 
did  so. 

In  execut'ng  any  bonds  or  deed^,  do  you 
make  use  of  your  siqfnnture  or  your  seal  ? — 
When  1  execute  a  bond  on  my  own  account,  I 
write  the  word  **  Oolaubd*'  (the  slave  of  God) 
and  flx  my  seal  under  it.  When  I  witness  any 
paper,  i  write,  **  It  is  witnessed,'*  and  fix  my 
■eal  under  those  wonls. — [He  produced  a  paper 
sealed  with  the  same  seal,  to  prove  he  had  the 
■eal.  The  jury  compared  it  with  the  inipres- 
•ion  on  the  bond,  and  think  them  the  same; 
etch  of  the  impressions  shewed  a  small  flaw 
which  was  in  the  original  seal.  lie  likewise 
produced  the  great  seal,  which  he  had  from  the 
Bouhah.] 

Were  you  ever  upon  terms  of  friendship  with 
the  Maha  Hajah  ? — He  was  a  fiiend  of  my  fa< 
ther,  and  my  grand-father.  We  were  often  in 
friend(ihip,  and  often  broke  ofl^.  The  Maha 
Rajah  protected  nie  from  ton  years  of  a^e. 
When  he  was  Dewan  of  Mahomed  Helm  13eg 
Cawn,  I  was  farmer  of  Choungi.  The  first 
difference,   that    happened  between    me  and 


Maha  Rajah,  was  when  I  was  appointed  to  \  papers  destroyed. 


Court.  Yoa  say  id  your  examinatioo,  *'  I 
am  witness  to  no  man :"  then  how  came  you 
to  produce  papers,  to  shew  how  you  sign  your 
name  as  witness? — A.  1  did  not  mean  to  do 
person  whatsoever,  but  to  do  man  upon  this  oc- 
casion. 

Court  to  Interp.  Would  you,  from  the  idiom 
of  the  language,  understand  him  to  tay,  **  I 
am  no  witness  to  any  man  ?" 

Interp.  His  owu  words  are,  **  to  a  man  a 
witness  I  am  not." — [The  witneat  said  this  was 
the  idiom  of  the  language,  ami  his  commoa 
mode  of  expressions,  and  meotiooed  some  in- 
stances of  it.] 

Cobr^  Point  out  the  wonb,  "  It  is  witness- 
ed,'* which  you  say  are  not  your  hand -writing. 
[He  points  to  the  words  wrote  over  his  seal  in 
the  bond.]  Do  you  mean  to  say,  that  the  iin- 
pressioo  of  that  seal  appearing  upon  the  face  of 
this  bond  is  the  impre:^ion  of  your  seal  ? — A,  I 
do  ;  that  is  the  place  in  which  I  usually  write 
these  words. 

Court,  Have  you  ever  paid  the  600  ni)ieeii  to 
the  estate  of  Bollakey  Doss?— J.  I  have.  About 
five  or  six  months  after  I  was  appointed  to 
llidgelee  I  paid  that  money.  I  have  got  the 
acquittal. 

Countclfor  Prisoner,  What  did  yon  do  for  a 
seal  in  the  intermediate  time  between  the  time 
your  seal  was  sent  to  3Iaha  Rajah  Nundoc«imar, 
and  the  time  you  had  your  new  one?  WhaC 
seal  did  yon  make  use  of? — A,  I  had  another 
seal  made  for  me. 

Where  is  that  seal?— When  I  got  my  new 
title,  1  destroyed  that  seal,  1  defaced  it. 

Counsel  for  Croun.  Is  not  that  customary 
upon  getting  a  new  title  ?—A,  It  is  at  the  op- 
tion of  the  party.  Some  people  keep  their  seal, 
some  are  afraid  to  do  it. 

Court.  Have  you  any  papers  with  the  im- 
pression of  that  seal?— .-l.  How  should  I  have 
any  paprrs  ?  My  house  was  t\iice  beset  by  the 
servants  of  Mahomed  RezaCawn,  and  all  my 


Hidgelee.  It  was  not  a  dispute,  but  a  differ- 
ence of  two  days. 

Court,  What  was  this  dispute  about? — A.  It 
hegun  thus.  First  he  said  he  would  be  my  se- 
curity, and  afterwards  went  off  from  his  pro- 
mise. I  got  another  man  to  be  my  security, 
and  afterwards  went  frequently  to  Maha  Ra- 
jah's house. 

To  whiit  amount  was  he  to  be  security  ? — 
The  revenue  for  which  he  was  to  be  my  secu- 
rity, was  between  3  and  4  lacks  of  rupees. 

fVere  you  so  reconciled  together  as  to  live 
upon  friendly  terms :* — Yes. 

Who  were  present  when  the  Maha  Rajah  ac- 
knowledged having  put  his  seal  to  the  bond  ? — 
No  one. 

Is  it  usual  for  the  Maha  Rajah  to  have  no 
attendants? — Where  he  is  private,  or  has  busi- 
ness, he  is  certainly  very  oi\en  alone. 

Did  he  make  his  acknowledgment  more  than 
once  ?— No. 

Was  it  before  or  after  you  quarrelled  ?— It 
wis  before,  two  or  three  months, 


Was  the  second  seal  of  the  same  siae  and 
I  characterii  as  the  first  ? — I  do  not  remember. 

How  came  it  that  you  kept  the  papers  yoa 
;  produced,  as  you  said  you  lost  all  your  papers  T 
i  — I  lost  most  of  my  papers.  A  litile  box 
;  was  saved,  and  these  three  papers  were  in  tbaC 
'  box. 

[Counsel  for  prisoner  desires  that  these  three 
papers  may  be  de|iositeil  in  Court— they 
were.] 

Mr.  Farrer^  counsel  for  the  prisoner,  ob- 
served, that  in  England  a  prisoner,  from  his 
knowledge  of  the  language,  had  an  opportu- 
nity of  hearing  the  evidence  and  making  bis 
own  defence,  which  Maha  Rajah  Nundoco- 
mar was  deprived  of:  he  iberelore  thought  il 
reasonable  that  his  counsel  sbooM  be  permitted 
to  make  a  defence  for  him. 
"^  Court.  All  the  evidence  has  been  given  in 
a  language  the  prisoner  understands.  Any 
defence  he  chases  to  make  will  be  interpreted 
to  the  Court. 
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/  The  counsel  also  observed,  that  Commaul  u 
Dien  said  the  Maha  Rajah  had  confessed  to 
him  that  he  had  made  use  of  bis  seal.  He 
must  therefore  know  that  he  had  put  his  life  in 
his  power ;  iras  it  likely  then  that  he  should 
quarrel  with  this  man  on  so  trifling  an  occa- 
sioD,  as  the  being  his  security  ? 

Coja  Petruse  examined. 

In  what  lan(;uage  do  yon  chuse  to  be  exa- 
mined?— In  Persian,  Hindostanee,  or  Portu- 
guese; but  rather  in  Persian. 

Are  you  acquainted  with  the  Inst  witness, 
Cum.  0  Dein  ? — 1  have  known  bim  upwards  of 
20  yeai^. 

Had  YOU  any  particular  conversation  with 
CuramaloDein,  respecting  a  8eal?--lt  was 
three  or  four  years  ago. 

Tell  the  particulars  of  that  conversation. — 
I  will  tell  what  J  remember:  One  day  I  was 
sitting  in  my  house,  Cummal  aMin  Cawn  came 
to  me  and  said,  **  My  seal  is  in  the  possession 
of  Maha  Rajah  Nuodocomar:  I  wanted  to  get 
it  again,  but  could  not."  1  then  aked,  wbv 
his  seal  was  in  the  possession  of- Maha  Rajah 
Nundocomar?  He  told  me,  *MVhen  Jaffier 
Ally  Cawn  was  Nabob,  be  had  desired  my  seal, 
that  he  miirht  put  it  to  a  request,  and  get  me 
some  employment.  I  sent  it  to  him  in  conse- 
quence ;  but  he  does  not  now  return  it  to  me, 
I  will  go  to  Mr.  Barwell,  and  complain." — 
This  was  the  conversation  that  pasted  between 
lis  that  day ;  there  was  no  other  conversation. 
On  another  day  there  was,  respecting  the  busi- 
ness of  Hidgelee,  where  he  said  that  Maha 
Rajah  Nundocomar  had  agree<l  to  stand  his 
security.  J  said  it  was  very  well.  Some  days 
after,  1  askad  bow  that  business  was  settled  P 
He  answered,  *<  Maha  Rajah  Nundocomar  is 
not  my  security."  I  asked,  how  so  ?  He  said, 
*'  he  demands  three  things  from  me :  First, 
That  1  should  give  a  writing,  that  I  was  a  wit- 
ness to  the  bond  of  Bollakey  Doss,  to  which 
my  seal  is  affixed :— Second,  That  1  should 
represent  receipts  of  money  [Burramed,  the 
Persian  word]  against  Mr.  Lusbington :  Third, 
That  i  should  represent  another  Burramed 
against  Bussunt  Roy.  1  answered,  I  cannot 
sell  my  leligion." 

Were  you  acquainted  with  Bollakey  Doss? 
— Yes,  he  used  to  come  to  my  house. 

Were  you  acquainted  with  his  circutnstances? 
--No ;  I  do  not  kuow  if  be  was  in  good  or  bad 
circumstances. 

Jury.  You  have  known  Cummal  a'din 
Cawn  twenty  years  ;•  what  is  his  general  cha- 
racter?— i  never  heard  be  bad  a  bad  name. 

Has  he  a  good  name? — 1  never  knew  any 
thintr  bad  of  him ;  the  world  is  apt  to  give 
good  or  bad  names  with  very  little  reason :  some 
speak  well,  some  speak  ill  of  him ;  I  never 
knew  any  harm  of  bira. 

What  is  his  general  character  ? — Ten  people 
•peak  well  of  him,  to  four  who  speak  ill  of  him. 

Is  there  not  now,  and  has  there  not  been  for 
aome  time,  a  declared  enmity  between  you  and 
llaba  Rajah  Nuodocomar  ?— He  may  have  ao 


enmity  to  me,  but  I  do  not  know  that  he  bat ; 
and  I  have  none  to  him. 

Moonshee  Sudtier  o  Dein  sworn. 

Are  you  acquainted  with  Cummal  a  Din 
Cawn  ? — Yes,  I  have  known  him  for  near  20 
years. 

Had  you  at  any  time  any  conrersation  about 
his  seal  bthiff  affixed  to  any  bond  ? — 1  had,  ia 
the  month  ot  Assar,  Ben^jal  year,  1179. 

Do  yau  recollect  that  conversation  ?  if  you 
do,  tell  ii  as  well  as  you  can.— He  was  coo- 
versing  with  me  about  the  farm  of  Hedgelee; 
the  circumstance  of  the  security  was  men- 
tioned. I  said.  Now  yuu  are  a  competitor  G>r 
the  farm  of  Hedgelee,  you  will  undoubtedly  be 
obliged  to  give  security.  You  are  always  go- 
ing backwards  and  forwards  to  the  house  of 
Maha  Rajah  Nundocomar :  if  you  can  get  him 
to  be  your  Security,  it  will  be  better.  He  said, 
I  shall  probably  not  be  able  to  get  bim  to  be 
my  security,  because  he  has  affixed  a  seal  of 
mine  to  a  boud  of  Bollakey  Doss;  and  he  saya 
to  me,  It  is  necessary  for  you  to  finite  evidence : 
but  I  have  refused  it,  saying,  I  will  not  give 
up  my  religion.  I  asked  him  in  what  manner 
the  seal  had  come  into  Maha  Rajah  Nundoco- 
mar's  hands,  and  how  he  had  Axed  it?  He  an- 
swered, "  I  formerly  sent  him  my  seal  to  be 
fixed  to  an  arzee  to  be  presented  by  Maha  Ra- 
jah Nundocomar  to  the  Nabob  Jaffier  Ally 
Cawn,  and  that  seal  is  with  him  ;  he  now  hat 
affixed  that  seal  to  a  pa|)er  of  Bollakey  Doss's 
without  my  knowledge.  I  do  not  therefore 
now  desire  him  to  stand  my  security." 

Did  any  thing  more  pass  that  day.' — I  re- 
member no  more  that  day.  He  came  tome 
upon  another  day,  and  said  that  Gungabisaea 
would  be  his  security.  I  then  informed  Mr. 
Barwell,  that  Gungahissen  would  be  his  secu- 
rity ;  but  he  answered  that  security  would  not 
be  approved  of  by  the  council.  Four  or  five 
days  after,  Commaul  o  I>ten  Cawn  came  to  me 
again,  and  said  that  by  intreaty  he  had  per- 
suaded Maha  Rajah  Nundocomar  to  be  his  se- 
curity :  of  this  also  1  informed  Mr.  Barwell, 
w  ho  said  that  if  he  would  come  and  stand  his 
security,  it  would  do.  Maha  Rajah  Nundo- 
comar afterwards  wrote  a  letter  to  council  re 
specting  his  standing  security  ;  but  whether  he 
did  or  not,  I  cannot  tel). 

Had  you  any  frrther  coiiversation  with  Com- 
maul o  Dien  ?-i~l  soon  after  went  to  Moor- 
shedabad  and  Dacca:  when  1  returned,  Com- 
maul o  Dien  said  to  me,  *'  Maha  Rajah  Nundo- 
comar has  produced  two  papers ;  first,  that  I 
should  give  evidence  about  the  »ea\  of  the  bond 
of  Bollakey  Doss ;  second,  al)0ut  standing  se- 
curity for  Hedgelee,  and  said.  Take  this  and 
sign  this,  pointing  to  the  two  papers.  I  would 
not ;  and  afterwards  got  Lane,  Dutt  and  othera, 
to  be  my  securities." 

Mohun  Persaud  returned  with  the  papers. 

Counsel  for  Pris.  Have  you  brought  all  the 
letters  of  attorney  uncancelled,  relative  to  the 
estate  of  Bollakey  Doat  ? — 1  have. 
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Hate  yov  tny  ntber  instrament  io  wriliii|^, 
reUti««  tu  ilie  e«ttteof  Bollakey  Dons,  besultrt 
tboK^  you  have*  priNluced? — I  ba?e  his  bonks. 

Have  vou  any  olher  dred,  relatife  to  the 
estate  uf  lB<»llakev  Doss,  executed  to  you  by 
GuDKabissen  ? — So  other. 

[The  joint  power  of  attorney  to  Moliuu  Per- 
tiud,  Mr.  Hamilt'in,  and  Mr.  Lodge,  is  pro- 
duced. Another  to  Moliun  Persaud  and  John 
liOTe.  Another  to  Mohun  Persaud  sinijly, 
dated  6!h  of  May,  1775,  wrhich  appeared  to  be 
a  fp*neral  power  uf  attorney  in  Eni;U«(h,  with- 
out any  meotioD  of  a  comintssioo  of  five  per 
cent.] 

Have  you  the  promise  of  any  sum  of  roone?, 
in  case  the  Maha  iUjah  Nundocomar  ahould 
be  convicted  on  this  trial  ? — Nuoe. 

Mohun  Pertaud  examined  in  chief. 

How  lunif  were  you  acquainted  with  Bolla- 
key Doss  f — It  is  now  14  yean  since  I  first 
knew  him. 

How  long  has  be  been  dead? — About  six 
years. 

Where  did  you  first  know  him  ? — At  Muxa- 
davad. 

When  did  he  come  to  Calcutta  ? — Ten  years 
•go. 

What  business  did  he  follow  ?— That  of  a 
•hroft. 

Was  he  esteemed  a  man  of  pro|ierty? — He 
was  thought  a  rich  man. 

Had  he  a  house  at  Benares? — He  had  a 
correspondence  there. 

Did  be  draw  for  any  considerable  sums  upon 
that  house  ? — For  muny  sums.  He  drew  one 
bill  to  lord  Clive  for  a  lack  of  rupees. 

Was  the  bill  paid  ? — Yes,  the  money  was 
paid  to  Mr.  Chamier,  then  resident  at  Be- 
nares. 

Was  that  money  ever  repaid  by  loni  Clive  P 
•^It  was,  ^^9  months  afterwards,  to  Bollakey 
Doss  in  his  life  time. 

Was  there  any  account  open  between  Maha 
Rajah  Nundocomar  and  Bollakey  Doss? — 
There  are  debits  and  credits  between  them  in 
Bollakey  Doss's  books  to  a  great  amount. 

Are  the  books  now  in  being? — ^They  are  in 
my  possession. 

What  language  are  the  books  wrote  in  ? — In 
the  Nagry  language. 

Court.  The  books  must  be  produced,  as 
we  cannot  receive  parole  evidence  of  Ibeir  con- 
tents. 

Mr.  Durham^  Counsel  for  the  Crown,  ac- 
quainted the  Court  that  the  books  were  then  at 
hand,  in  consequence  of  a  notice  from  the  de- 
fendant to  produce  them,  but  added  that,  as 
they  were  in  the  Nagree  character,  he  could 
not  point  out  the  entries  to  which  he  meant  to 
bave  examined  Mohun  Persaud,  and  therefore 
declined  making  any  use  of  them. 

The  books  were  then  ordered  to  be  kept  in 
court,  for  the  defendant's  counsel  to  avail  them- 
tdf  es  of  them  if  they  thouid  be  able. 
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A  Nagree  Mounshy  was  called  and  awom. 
He  was  ordered  to  translate  a  paper,  which 
the  counsel  for  the  crown  aaid  was  a  general 
power  of  attorney  to  Mohun  Penaud  and  Pud- 
mon  Doss,  executed  by  Bollakey  Doss  before 
he  went  to  Benares,  of  whicfa  the  folbwing  b 
a  translate. 

*<  Tbe  WamNo  of  Bollakbt  Does. 

*<  Before  this,  being  in  a  bad  state  of  health^ 
for  which  reason  deeming  myself  obUgcd  to 
go  to  Beoare.,  I  b.ye  .ppoiDted  my  firatber 
Mohun  Persaud  and  Padmohon  Docs  mj  at- 
tornies  to  transact  my  business,  and  to  receive 
and  pay,  and  to  answer  and  make  any  demanda 
for  me,  and  in  paying  and  receiving  whatever 
durbar  expences  may  be  incurred,  after  my  se- 
veral debts  are  collected ;  and  whatever  remaiuft 
aAer  the  disbursements  of  tbe  durbar  expences 
to  be  paid  to  whom  it  may  be  doe ;  and  of 
what  IS  due  after  that  f  have  written  in  a  paper 
with  my  own  band,  which  you  will  pay. 

Account  whatever  amcems  Debti, 

Maha  Rajah  Nundocomar  -     -    -  10000 
Dooiub  Ram  Twarry  on  aocoimt  of 

a  bill  in  Muxadabad     ....  3095 

Gou  Mullick  .......  3707  8 

On  Roy    Mobnn  Stog*t  honse  at 
Moorabedabad  on  accoiut   of  a 

bill 3500 

Golab  Doss  Palate lOOO     ' 

Raganaut  Deu  Shroft,  one  bill  -     •  506 

Nurbaramonbill  .-•--..  350 

Accounti, 

My  own  Factory  at  Moorabedabad, 

rather  more  or  less      ....     lOOOO 
Poog  Kisson  Does  at  Benarea   -    -      5000 

36588  8 


^  Roy  bo  Persaod*s,  what  will  remain  due  to 
him  on  settling  his  accounts. 

Meer'Cuttui  Ally,  whatever  may  appear. 

Besides  these,  whatever  small  debta  may  ap- 
pear in  my  papers. 

Accounti^  Credits, 

The  English  Company  at  the  Dacca  Factory. 

Nabob  Jassarant  Cawn  at  Dacca. 

Meer  Amoo  8ait  at  Haogly  boosea. 

One  house. at  Calcutta. 

One  house  at  Moorshedabad. 

Two  houses,  at  Patna,  mortgaged  for      3500 

Caja  Wanyss  principal  in  China  con. 
cern  .--..---.-      9900 

Balance  of  accounts  of  salt  in  partner- 
ship, Gobin  <)un  Doss      ....      ]500 

Dacca  goo<ls  at  Benar^,  valued  at  -  10000 
Besides  thin,  aK  by  my  papers  may  appear. 

To  be  received  from  Dr.  Fullerton 

To  be  received  from  Mr.  Moore 

This  is  wrote  by  guess;  and,  besides  this, 
whatever  may  ap|iear  from  my  papeia  ia 
true  debta  and  ci:c4itf«    Baaidfa  Ihiai 
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la  Calditlajof  Forgery. 


"  Tbe  bond  orHeer  AikrufT  wu  mU  to  Mr. 
RolU  i   Ibe  bond  of  the  court  of  Cutchemi, 
u  well  u  tbe  kernoamafa,  or  irritlea  wrree- 
nent,  irblch  be  g%^t  ia  tbe  nanie  of  MohuQ 
pMMua.      He  Inok  tbe  fod  ia  the  name  of 
Mr.  Sparki  the  Vaktel :    upoo  it  Mr.  SpaHu 
filed  a  complatDtio  theAudaulel :  you  will  ap- 
pear and  Biiawer  abnut  il.      Upon  whatever 
otiier  oulMandiDg  balances  you  ihall  recoter, 
you  shall  receite  Atb  per  ceni.  whileter  con- 
tini^nl  rsftttett  you  may  find  it  ateew*Ty  to 
disbune  in  Calculla,  iniT  pai)eri  yon  abatl  re- 
ceive.   I  lia*e  appointfd  ynu  my  allorney  for 
two  years;    whether  I  remain  bete  or  not,   I 
haTC  veiled  you  with  a  power  io  ihy  affairs, 
Bod  io  priyinenl  of  muoey.     1  am  out  coDcerti- 
ed  in  triilu  here. 
'■  Dated  oinc  dtya  after  the  middle  of  Poof, 
intheyear  laas.     Wllorased  Ooodbarm 
Femud,  MuflkaiK  Bollabey  Does.— Wit- 
nesied    Kisaen   Jewin   D'ot.— Witneved 
Gherub  Duns,  Putlick.  Diarane  Dutt. 
"Sii;oed  Kiswo  Jewiu  Doss.— Ni^eil  Bo- 
laukee  Don,  Doh  Jevo. — Sigaed  Kiaseo 
Jewao  Dms." 
To  prove  Ibis  Idler  of  attorney, 
KitttH  Juaa  T)ati  waa  called  in  and  twom. 
Cnur'.  1i Ihatpaperyoiir wrlliof[7 — A.  Itii 
my  wrilinif  and  Hiinming,  but  I  did  not  see 
■1  BVBfiiied.  * 

e  name  Kinen  Juan  Doii,  at  the  bot- 


tom uf  the  pappf,   written 
exeoilionP— It 
Of  wbai  ?— d 
Dollabi-y  Doss. 


by  way  ofwitueu. 

tnesB  to  the  signature  of 

mm  umijc  you  iv  put  yonr  uaiiie  as  a  wil- 
ncu  to  B  paper  beiof;  iii;Ded  by  Bollakey  Don, 
if  you  ilid  not  ter  bim  aign  it  f—  It  was  carried 
tiv  Pudm'ihun  Dim  In  ChaBdertiH^rp,  sij;ned 
there  hy  BnlUbey  Don,  and  broiifclit  to  me ; 
and  I  knowin^f  his  band-writing,  vriinesied  it. 

Did  yna  wiincaa  il  n  seeing  it  ngned,  or 
aa  knoHiog  hi*  aignatureP — tieeing  Bollakcy 
Don's  signature  to  il,  I  set  mj'  oauie  as  a  wit- 

Kert*  Dot!  Pullotkwan. 

Do  yon  know  this  paper?  [shewn  letter  of 
attorney.] — I  do;  it  is  apowerufattornej'  from 
Bollsbey  Don. 

Did  you  see  bim  aign  ilP — I  was  present, 
and  saw  BoUakey  Don  sign  bis  name. 
Cron  EraminalioH, 

Where  wa*  Boilakey  Doss  wbeo  you  saw 
him  sign  his  name  to  it  T — At  Calcuita, 

What  house  ?— His  own  bouse. 

At  what  hour  of  the  day  ?  — 1  don't  know. 

Who  else  wBs'prewnt  when  it  was  executed? 
— Muliun  Peraaud,  Pudmohon  Don,  and  Kis- 
aen Juaa  Dcisa,  [Question  repealed  by  the 
Court.]  Mohua  Persaad,  PudmohDn  Dnn, 
and  two  or  three  other  people,  Ilis  oow  two 
or  three  years  ago ;  how  can  1  remember  T 
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interpnUtion,  and  said  that  the  trHnna  did  not 
ny  that  Kisaen  Juan  Doaa  was  prcwnt,  but 
that  KisKD  Juan  Doia's  signature  iraa  to  it| 
and  being  again  Baked  if  Kissen  Juan  Don  »•• 
prcMOt,  BMWered  he  w»  not.] 

What  dill  you  mean  to  say  aboDt  Kisiea 
Juan  Doss  ?— That  bis  rignature  was  to  it. 

Da  yoi)  know  his  hand  writiog  F— Yc* . 

Did  you  see  him  aiifn  ilf— Yea. 

Where  wai  be?— In  Ballakev Doas's  tvmM. 

Was  it  at  the  *ame  time  Boltakey  Doin 
igned  it?— Itia  lix  yeara  ;  1  do  tiot  recol- 
lect.    1  kaoir  Kiwen  JuBD  DoM  signed  it. 

[Hr.  Elliot  obserrci  he  aigned  it  onoe  wkan 
he  wrote  it,  ud  once  ai  ■  witneas.] 

Count,  tor  Prit.  You  have  sworn  that  Kn* 
sen  Juan  Doss  signed  il,  then  you  must  kooir 
when  he  signed  it.—A.  Kinen  Juan  Dm*  wrotet' 
the  paper,  and  gave  it  into  the  hand*  of  BoU 
lakey  Doss. 

Didyjousee  it?— Bollakej^DoaagaTeilrae, 
Bud  desired  me  to  sign  il,  which  I  accordingty, 
did  in  Persian. 

When  did  Bellakey  Doss  sign  it,  before  oP 
after  yuu  did  ^—Bollakej  Does  hat  iug  signed 
it,  gave  it  to  me  to  sign. 

Did  you  sre  Kistcii  Juan  Doss  sign  il  ? — t 
do  not  recollect. 

Then  how  do  you  know  that  he  signed, 
it  at  all? — I  know  uothing  about  liisaigulngit^ 

Kiiten  Juan  Dou  called  again. 

Court.  When  did  jon  write  this  paper  ?— J. 
Hariog  intpcCted  tlie  pBitera  of  Bollabey  Dns» 
which  were  at  Calcutta,  I  from  them  drew  tip 
ihia  paper. 

But  when?— It  may  be  wilbin  two  or  tfare* 
mnoihs  of  sis  yeara,  1  cannot  speak  with  pre- 

By  whose  directionaaud  from  what  material! 
did  you  write  it? — B^  the  directions  of  Pud - 
moban  Doss,  he  is  mysuperinr;  hBtiag  both 
of  us  inspected  Bollackey  Don's  papers,  W« 
dren' up thxt  paper. 

Did  yuu  lake  what  yon  wrote  from  the  book*^ 
or  frum  what  Puilmohuu  Don  told  jrotif-^ 
What  I  wrote  I  took  from  the  books. 

If  the  books  are  given  yon,  cm  yon  point 
out  tlie  parts  from  whence  you  drew  tbesa 
papcra?— I  c 

Jour    ponra 
tuey  NSmah,  and  the  Cetla. 

Werethow  all  the  booka?— Onr  boobs  are 
drawn  upfromyearto  year;  in  those  two  booka 
are  the  content*  uf  thia  piper. 

Were  there  only  two  l>aok*  (or  each  year  ? — 
When  there  wax  a  great  deal  of  business  in  tbe 
house,  two  books  were  filled  up  in  a  year; 
when  not  ao  much,  two  booka  might  lul  fur 
four  years. 

Do  yuu  recollect  how  many  book*  yon  exa- 
mined Io  make  up  thi*  account  ?— 1  have  been 
thirteen  or  fourteen  yeara  •  aervant,  and  dnrinf 
that  lime  sii  bwka  bava  been  u>ed. 
.     3P 
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How  niny  books  did  you  csmnine  to  make 
€Ut  that  pa|>er  .'»^e  had  tlirec  hooka  wkhio 
the  Arst  five  yean,  one  called  the  Kiaura, 
wbereevery  thlug  is  eat«ired  fully ;  from  thence 
it  is  entered  i'airer  into  tlie  lUiey  NAmah,  and 
^m  the  lloey  Nftinah  to  the  CotU. 

From  what  particular  books  did  yoo  take 
this  paper?— Alt  the  books  were  in  my  pos- 
aesiion  ;  but  what  is  contained  in  this  papor,  1 
extracted  from  one  book,  the  Cotta.  It  la  the 
eostom  to  draw  up  papers  from  the  Cotta;  but 
<he  Ruey  N&mah  and  the  Kussara  being  more 
full,  merchanta  frequently  refter  to  them  in 
the  drawing  up  of  papers. 

Are  these  all  the  books  that  contain  BoUackey 
Doss's  transactions?— There  are  two  hooka 
more  besides  these  three. 

[The  Court  directed  all  the  booka  to  be 
brought.] 

You  said  before  there  were  six  books; 
bow  comes  it  that  there  are  ouly  five  now  men- 
lioned?— One,a  Kussara,  is  lost ;  but  the  sub- 
•tance  is  extracted  into  the  Cotta. 

How  came  you  to  sign  this  paper  twice  ? — 
One  signing,  which  is  in  the  body  of  the  paper, 
n  because  it  was  wrote  by  me ;  the  other  u 
witnessing,  having  seen  Boilakey  Doss's  signa- 
ture to  it. 

What  is  the  first  date  of  those  three  books? 
—Nine  years  and  something  less  than  two 
months  from  this  time;  it  is  dated  the  13th  day 
of  Savoon,  Naugrec  stile,  18f3.  The  three 
books  depend  upon  each  other,  and  begin  with 
the  same  date. 

What  is  the  last  date  in  the  booka  ?— The 
aecood  of  Maug,  Nagree  stile,  1827. 

Do  the  books  now  produced,  cdntain  trani- 
•ctiona  prior,  or  subsequent  to  these  ? — ^There 
•re  two  before. 

[Q,  to  Mr,  Elliot.  How  does  the  Nagree 
and  Ben|;al  year  differ?— if.  The  Nagree 
year  begins  the  first  day  of  Choit ;  there  are 
750  years  difference  between  the  Nagree  and 
Bengal ;  the  present  year  is  1832  Nagree»and 
1182  Bengal.] 

Are  these  the  books  from  which  yon  made 
out  the  paper  produced  ? — They  are. 

Are  all  the  transactions  between  Boilakey 
Doss  and  Maha  Uajali  Nondocomar  contained 
in  those  books  ? — All  the  busineaa  transacted 
with  Maha  Kajah  Nundooomar  at  Calcutta  is 
contained  in  tnose  books,  but  what  waa  trans- 
acted before  he  came  to  Calcutta  ia  not. 

Do  all  the  six  books  yon  mentioned,  relate  to 
transactions  at  Calcutta  ?— Two  books  relate  to 
the  transactions  at  the  army ;  he  waa  at  that 
time  with  the  army  at  Mongheer :  wiMit  waa 
done  there  was  entered  in  his  books,  thoee  are 
the  books  not  brought  Boilakey  Dose  re- 
mained with  the  Nabob:  whatever  he  trans* 
acted  there,  is  in  those  books ;  he  had  houses 
at  Moorshedabad,  and  other  places,  and  at  each 
place  there  was  a  different  set  of  books :  wfaal- 
f^ver  was  transacted  in  those  places,  waa  in 
booka  there. 


Rujak  Nmndoemar,  [949 

How  caiiie  this  account  of  the  debits  and 
urediu  of  BoHabey  Does  to  be  drawn  np  ffiroiB 
three  booka,  when  he  bad  separate  booka  at 
diflereotplacea?— What  had  his  aftirs  ele»- 
where  lo  do  with  a  stateesent  of  bia  debta  and 
credits  at  Calcutta? 

Then  this  paper  waa  only  a  statement  ef  hia 
debu  and  crediu  at  Calcutta  .'—Yea. 

[Upon  inspection  of  the  Persian  bond  in  the 
indictment,  it  appeared  to  bear  date  in  the 
month  of  Badoon,  1182,  Bengal  year,  which 
answers  to  the  Nagree  year*  1823.] 

Mr.  Driver  examined. 

Qmrt,  Were  those  the  books  depoaited  in 
the  mayor's  court  ? — A.  Yes. 

What  other  books  and  papers  were  delifered 
from  tbe  Court  ?— 1  ha? e  no  account  of  the 
books  and  papers  ddivered  from  tbe  Cocrt. 

[Tbe  Court  ordered  Mr.  Scaly,  late  register 
of  the  mayor'a  court,  and  now  register  on  the 
equity  sioe  of  the  court,  to  attend  with  the 
other  books  and  papers  in  his  possession,  be- 
longing to  the  esute  of  Boilakey  Doss.] 


Saturday^  June  10,  1775. 
Mohun  Persaud  examined. 

nave  you  the  two  books  relating  to  BoIIa* 
key  Doss's  transactions  with  the  army  ?-~l  do 
not  know  where  the  two  books  kept  with  the 
army  are ;    I  never  saw  them. 

How  came  you  to  select  ibose  three  books? 
—1  brought  these  books,  becauae  they  contain 
the  Calcutta  accounts. 

Are  these  all  tbe  books  and  papers  you  re- 
ceived from  Mr.  Sealy.' — ^Tbere  are  many 
books  in  the  chests.  I  liad  two  chests  of  pa- 
pera  from  Mr.  Sealy ;  they  may  contain  ac- 
counts :  these  three  hooks  were  at  my  bouse; 
I  have  three  other  hooka  at  my  own  honaey 
which  may  be  broughu 

[The  Court  ordered  them  to  be  braoght  im- 
mediately.] 

Kiuen  Juan  Dots  examined. 

Do  you  know  what  are  become  of  the  other 
two  books?— They  are  at  Mohim  PersanJ*a 
house,  he  hu  taken  them  out  of  the  chest. 

When  did  he  take  them  out  of  the  chest?— 
Fifteen  or  twenty  days,  or  perhaps  a  month 
ago. 

Did  you  see  him  take  them  ont  of  the  chest  ? 
—I  took  them  out  of  the  chest,  hv  Mohan 
E^rsaud^M  order,  and  carried  them  to  bia  honae. 

Did  he  know  whM  they  were  when  he  di- 
rected you  to  take  them  out  ?«--He  did  know. 

At  what  place  did  you  take  them  ont  of  the 
cliest? — At  Mr.  Driver's  house. 

Who  were  present  ?— Five  or  six  persona, 
whose  names  1  do,  not  know ;  Mr.  Dnver  waa 
not  there. 

Ilow  do  you  know  that  Mohnqi  Penaad 
knew  tbe  contenta  of  tboae  books  ? — He  told 
me  to  take  o«t  the  books  ef  tkt  vmji  and  of 
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CaleutteyOiitof  tb«ohcili;  hsIhtBlMklbcpi 
jbtfine. 

Q.  IVIio  kept  Aft  k%r  of  Ibe  chcit  f-^A.  [^ 
Mr,  Orvoer,}  I  ihiuk  MobiiD  Fn«a«d ;  i^  WM 

B'fen  to  Guo(fabiiMnt  and  1  bt^mt  ha  ga? e  it 
ohuo  Persaod. 

fisien  Juan  DoM^f  eztminiAioD  eoDtimied. 

Where  are  the  acooanH  of  ihe  flnt  year 
afier  Bolhikey  Dom^i  arrifal  at  CMcatta  ^— 
They  are  in  the  books  of  the  army  aceounta. 

kow  ooaaes  it  to  P— There  wai  no  harm  hi 
that,  as  the  balanee  was  put  into  the  Blew 
books. 

Does  that  bahiiioe  oontain  a  biilaoee  of  the 
Calcutta  aeoounts  only,  or  of  the  Calcutta  and 
army  acooontt?— Of  all  the  accounts;  when 
one  year  ended,  the  balanee  was  elurried  to  the 
next  yearVi  aecomita.* 


June  10,  1775. 
Mokun  Pemtud  ennioed. 

When  did  Bollakey  Doss  die  P— In  the 
month  of  Assar,  Nagree  yeari  1826,  or  June, 
1769. 

Did  BolUkey  Doss  make  any  wUir-— He 
left  a  power  of  attorney. 

Court,  The  Probate  is  the  oaly  proper  eri- 
denoe. 

The  Probate  of  the  Will,  of  which  th^  Al- 
lowing is  a  Thmslate,  was  read : 

<<  By  the  Mayor's  Court  at  Cfdoutta,  at  Fort 
William  in  BengaL 

«  (L.  S.) 

«<  Ii.  Mat,  JS^. 

<'  Be  it  known  to  all  mea  by  these  prsseits, 
that  on  the  8th  day  of  September  last,  1769,  the 
Will  of  Bollakey  Doss,  deceased,  a  copy 
whereof  is  hereunto  annexed,  was  exhibited 
and  proved  before  the  ooart;  and  administra- 
tion of  all  and  singular  the  goods,  chattels,  and 
credits  of  the  said  deceaseo,  in  any  wise  be- 
loD^ng,  was,  and  b  hereby  committed  to  Gun- 
gabissen,  one  of  the  executors  in  the  said  Will 
named,  being  ftrst  sworn,  well  and  truly  to  ad- 
minister the  saoie,  and  to  pay  the  hMrfol  deUs 
of  the  deceased,  and  the  legacies  in  the  said 
Will  contained,  as  far  as  the  goods,  chattels, 

*  It  being  now  cle? en  o'ckHsk,  the  Ck>urt 
made  no  adjournment,  but  one  of  the  judges  at 
least  always  remaining  in  the  court,  or  in  a 
room  adjoining,  and  e^  to  the  court,  the  jury 
retired  to  another  aiyoining  room,  under  tlw 
charge  of  the  sheriff's  offieera,  to  take  refresh- 
ment and  to  sleep.  The  Court  met  the  next 
day  about  eight  in  the  morning,  and  proceeded 
on  the  cause;  the  like  was  done  at  ue  end  of 
each  day,  and  at  other  tunes  in  the  trial,  whw 
refreshment  was  neceesary.— — -fSee  the  Cases 
of  Hardy,  and  Home  tnoke,  t.  d.  1794 ;  of 
Stone,  A.  n.  1706.]  Tht  rqpiiitisHQftlwdate 
is  in  the  Original. 


v4  oredils  of  the  said  deceased  shall  extend, 
and  the  law  oblige ;  and  also  to  exhibit  intD 
this  court  a  true  and  perfect  inventory  of  all 
the  said  goods,  chaltels,  and  credits,  on  or  be- 
fore six  months  from  this  day ;  and  (o  reifder 
into  this  copirt  a  true  and  just  account  of  sJI  the 
effects  of  the  said  deceased,  on  or  before  the 
S4th  day  of  October,  which  will  be  in  the  year 
of  our  Wd,  1770.  Dated  the  day,  month, 
year  and  place  abo? e  mentioned. 

*<  Signed, 

*'  David  Kjllicaii,  Mayor. 

*^  CoAMBuus  Goodwin,  Alderman." 


Wh^t  do  yon  know  concerning  the  transac.- 
tions  between  Bullakey  Dess  and  Maha  Kajah 
Nundooomar  P-*Tbe  aeoounts  of  them  are  ii 
the  Cotta,  Nagree  year  18S5,  or  1768  ChrM- 
tiansera. 

What  do  yen  know  of  Maha  Rajah  Nnnde* 
oomar's  transactioos  with  Pudmohon  Dosa, 
(Sod  Maha  Baiah  Nundooomar's  with  Bollakey 
Doss  in  his  lifetime  ? — About  fire  months  after 
the  death  of  Bollakey  Doss,  Pudmohun  Doss 
and  Guagabissen  obtained  the  bonds  from  th^ 
Company,  on  the  aoeount  of  BolkJcey  Dos% 
and  carried  them  to  Maha  Rqah  Nimdoeomar. 
In  the  erening  of  that  day,  Pudmohun  Dens 
informed  me  of  that  drcomstance.  1  thfn 
ahewed  Gnngabissen  the  power  of  attomsor 
granted  to  me,  and  whksh  I  had  befiMre  shenCt 
to  him,  in  order  to  prove  to  him  that  10,000 
rupees  only  were  dne  to  Maha  Rajah  Nund(»> 
oomar  i  and  the  da^  aflerwarda,  I  went  to  tbh 
house  of  Haba  Bi^ah  Nundocomar.  He  do- 
sired  me  to  sit  down,  and  said,  The  Compatiy^ 
bonds  are  receired  s  soma  durbar  expenoes  will 
arise  on  them.  I  answered,  1  am  an  attorney  ; 
lo  whom  e?er  money  ■  ptid,  their  names  must 
be  written  down,  and  filed  in  the  andaulet:  to 
which  he  answered.  What  ia  that  to  yon  ?  I 
will  do  it.  I  then  went  to  my  own  house : 
four  or  fife  days  after,  I  returned  to  Maha 
Rajah  Nundocomar :  he  asked  me  if  Pudmo- 
hun Doss  had  spoken  any  words  to  use;  1  an^ 
swered.  No :  he  then  said,  1  and  Pudmoboii 
Doss  hare  drawn  out  (teekkeeah)  three  papers; 
the  amount  of  one  is  48)011  sicca  rupees ;  the 
amount  of  the  other  two  together  is  3^,000 
arcot  rupees.  1  remained  silent,  and  some 
little  tikne  after  went  home.  Fourteen  or  fif* 
teen  days  after,  Pudmohun  Doss  said  to  me^ 
iDome  along  with  me  to  the  house  of  Maha 
Rl^h,  and  take  the  Comuany's  boods^  wliich 
he  hu  Koeired.  I  wito  Guogabissen  sibd 
Pudmohun  Does  acoordingly  went  thither :  it 
was  night  lime,  the  lamps  were  burning,  and 
the  Maha  Ruab  was  sitting  above  stairs :  wO 
Bit  down  by  him,  and  Maha  Rajsh  called  for 
his  cscrutore  and  opened  it,  and  took  out  aU  thn 
papers  that. were  contained  in  it,  and  spread 
then  before  bimt  he  cancelled  (by  tearis^tho 
top)  a  Nagree  bond  lor  10,000  rupees ;  he  also 
produced  the  notte  of  the  house,  and  gare  the 
canceled  hood  and  the  potta  into  the  hands  of 
fii*g*hiMn;  hn  Vkitwm  tore  the  heads  of 
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ofMaha  Rajah  NmUkdoamar^ 
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three  Persian  papen,  and  laid  to  Gangabineo, 
•Do  jou  take  these. 

[Bond  shewn  him.] 

^  Is  this  one  of  the  papers  he  canoelM  ?— 1 
did  not  then  know  what  the  papers  wete,  I 
cannot  read  Persian ;  this  is  one  of  them.  1 
have  since  informed  myself  ef  the  circum- 
•tanne :  at  that  time  1  could  not  tell,  I  now 
know  that  it  is  for  certain.  After  haTing  torn 
the  tops  of  the  papers  Maha  Kajab  Nundoco- 
mar  offered  them  to  Gunf^abissen,  who  said, 
Gi?e  them  to  Pudmohnn  Doss,  Maha  Rajah 
then  looked  at  me  sideurav  aniprily,  and  turn- 
ing' to  Pudmoliun  Doss,  said,  Do  \ou  take  the 
papers.  Pndmohun  Doss  took  tbem;  Pud- 
BBohun  Doss  and  Maha  Rajah  kept  counting 
ky  their  memories  some  sums  of  money  on 
llieir  fingers,  but  wrote  Dotliinff  down.  Maha 
Rajah  said,  f  will  take  eight  nonds:  baring 
Mparated  the  other  seven,  be  pot  them  into  the 
liands  of  Pndmohun  Doss;  there  were  ori- 
gball||r  nineteen  bonds ;  the  governor  and 
council  took  two,  on  account  of  commission 
due  to  one  Micliael ;  the  other  seventeen  were 
ffiven  to  Maha  Rajah.  When  he  gave  the 
^even  bonds  to  Pudmohun  Doss,  be  said.  You 
liave  before  taken  two :  ha  answered,  I  have. 
Maha  Raiah  aaid  to  Pudmohun  Doss,  Indorse 
4hc  eight  bonds  I  have  taken :  Pudmohun  Doss 
answered,  I  will  get  them  indorsed  by  Rissen 
Jnan  Doaa,  the  Gomastah  of  Bollakey  Dosa. 
Haha  Rajah  put  the  eight  bonds  into  the  hands 
«f  Choiton  Naut  Poddr.  I,  Pudmohun  Doss, 
Clungabissen,  and  Choiton  Naut,  (into  whose 
•bands  the  hmids  were  pot)  went  out  together, 
ond  sat  down  in  my  bhaiu  khauna  (sitting 
loom)  Pudmohun  Doss  sent  a  man  to  call 
JLissen  Joan  Doss.  Kissen  Juan  Doss  arriv- 
iag,  indorsed  the  eight  bonds,  and  Pudmohun 
Doss  gave  them  to  Choiton  Naut  Podar,  who 
carried  them  away. 

Do  you  know  of  any  receipt  or  acknowledg- 
ment lor  those  bonds  ?^  I  was  at  that  time 
oun6ned  ia  the  court  of  Cutcherry:  he 
never  wrote,  or  signed  any  receint  before  me. 
Pudmohun  Doas  took  a  receipt  from  him,  but 
I  do  not  know  when  he  got  it.  [Paper  shewn 
to  witness,  marked  P.]  This  is  the  receipt :  I 
Jtnow  it,  because  1  took  a  copy  out  or  the 
mavor'a  court. 

•  Are  you  sore  this  is  the  original  ?^l  do  not 
read  Persian ;  the  Monsby  took  the  copy  by 
ny  directkws. 

Do  you  know  of  any  further  transactiona?— 
1  know  a  deal  more  of  Bollakey  Doss's  busi- 
ness, but  not  of  these  eight  bonds. 

Did  anv  cimversatioii  pass  between  you  and 
Commaul  (VDien  Ally  Cawn  about  thw  trans- 
action  f-»Some  money  was  due  from  Commaul 
O'Dien  on  account  of  Bollakey  Doss ;  i  did 
JMt  know  what  the  amount  was.  Commaul 
O'Dien  said  it  was  about  600  rupees:  I  then 
•aid,  Pay  it  to  me :  the  demand  waa  made  three 
cr  four  different  times.  Commaul  O'Dien  one 
dav  came  to  me  at  my  bouse,  and  said,  1  can- 
kf  this  money,  I  have  qooe.    I  tbca 


abewed  him  copies  of  the  different  papcra  1  had 
taken  out  of  the  court,  and  desired  bim  to  kiek 
at  them:  be  read  them,  and  having  read  them, 
•aid,  This  is  the  impreaskm  of  my  eeal :  whea 
this  paper  (hkkut)  was  written  I  do  not  know; 
the  name  on  the  aeal  is  mine;  whera,  or  whea 
the  paper  was  written  1  do  not  know,  1  am  not 
a  witness  to  it.  About  four,  6ve,  or  six  months 
afWrwards,  Commaul  O'Diea  eaase  to  ma  and 
said,  Maha  Rajah  Nuodooomar  is  sacarity  to 
government  for  me,  for  the  pergonaah  of  fiid- 
gellee :  he  says  to  me,  Do  three  thinea,  and  I 
will  be  and  remain  your  aecority :  with  reaped 
to  the  bond  of  Bollakey  Doss  aay  that  yoa  are 
a  witness,  and  having  sworn  before  the  gentle- 
men of  the  adawlut  give  evideoee  of  it :  write 
out  also  an  account  of  receipts  of  mtaoKj  (Bur- 
rftmud)  against  Mr.  Lushington :  write  out 
likewise  a  BurrJkmud  against  Bament  Roy. 
Commaul  O'Diei^  told  roe,  he  then  aasweretl 
that  he  could  not  speak  away  his  religion :  if  I 
can  get  any  one  else  to  stand  my  seenrity,  I 
will  give  op  all  thoughts  of  him.  I  at  that 
time  seot  for  Mahom«l  AUnm,  who  lives  three 
doors  from  the  house  I  inhabited,  in  a  bouse 
belon^nff  to  me :  he  came  lo  me,  and  I  told 
him  all  the  Maha  Rajah  had  said  to  Comnaanl 
O'Dien,  and  likewne  told  him  Commaul 
O'Dien's  answer  to  Maha  Rajah  Nandooomar ; 
1  likewise  said  to  him 

Court.  WhatyousaidtoMabommedAllam 
is  no  evidence. 

Do  you  know  if  Bollakey  Doea  eoald  write 
Persian  ?-*He  neither  could  read  il  nor  write 
it,  nor  did  he  understand  it  well. 

Did  vou  ever  see  him  execute  hoods  or  other 
papers? — 1  have  aeon  him.  Sometinies  be 
wrote  the  bonds  himself  in  NagreOy  sonoetimes 
in  Bengal,  but  alwaya  signed  them  with  his 
own  hand :  be  did  not  write  the  body  of  the 
bond  with  his  own  hand,  for  he  could  not  write 
Bengal. 

Hoir  did  he  execute  hoods  ?— He  alwaya  put 
his  sigo  manual  to  a  bond. 

Court  to  Mr.  Elliot.  Wliat  word  does  he 
use  for  bond  ? — Immaiook^  which  is  a  Persiaa 
word ;  it  is  kkut  in  the  Nagree  language. 


To  Witnm.  Did  he  pot  any  thing  besides 
his  sign  manual  ? — He  put  hia  aeal  to  letters ; 
I  never  heard  of  his  putting  hu  seal  to  obliga- 
tory papers,  on  which  money  was  to  ba  re- 
ceived. 

What  is  the  osual  manner  of  Nagrea  mer- 
chants executing  bonds ;  do  they  pot  their  aiga 
manual,  or  seal  ?-«At  Amh,  iSelby,  Lahore, 
Guzerat  and  Surat,  it  is  the  anslom  of  Sbrofh 
to  get  the  body  of  the  bond  wrote  by  their 
Gomastahs,  and  they  sign  it  with  their  own 
hands. 

How  do  Nagree  merchants  and  Bbroffs  ia 
Calcutta  execute  bonds  ? — Shrofi  in  Calcutta 
sign  a  bond,  and  do  not  fix  any  seal. 

Crofs  £rasMaafion. 

Where  doca  Oqugabi— n  now  lif  •?«--Ia  my 
house. 
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How  \fing  ha»  he  Urcil  there?— It  nay  be 
two  veaff  and  a  half,  or  three  ^ears. 

What  age  is  he,  and  m  what  stale  of  health  P 
— I  do  not  know  hit  age  exactly,  be  is  a  young 
maa. 

Has  he  any  particolar  infirmity  yon  know 
of  ?— He  has  been  sk:k  something  abote  two 

2 ears ;  he  was  at  first  ?ery  ill,  then  got  better ; 
e  is  now  worse. 

How  long  is  it  since  he  r^psed  ?— How  can 
I  tell  when  he  beoame  worse  P  He  is  not  a 
dying  roan,  but  f  ery  ill. 

How  do  you  know  that  he  has  got  worse  P-^ 
Because  he  is  in  my  hoose,  I  see  him  etery 
day. 

When  did  he  get  better  P— I*  cannot  ascer- 
tain that  date  so  exactly  to  commit  it  to 
writing. 

1  do  not  ask  the  exact  date ;  will  you  tell  it 
as  near  as  you  can  P-— Some  days  he  has  f  io- 
lent  purgiogs,  at  other  times  lie  gets  better ; 
it  sometimes  continues  upon  him  lor  ten  days, 
more  or  less. 

Court.  Gif e  a  posilife  answer  to  the  qneo- 
tion  P— -J.  I  cannot  tell. 

How  was  he  yesterday,  how  is  heto-day  P— 
I  do  not  know,  I  was  here  all  day. 

Would  not  you  lia? e  heard  if  be  had  been  so 
ill  as  not  to  be  able  to  come  out  ?-^I  beard  no- 
thing of  him  last  night,  he  has  not  for  a  loog 
time  been  in  a  state  able  to  go  out  of  the  house  ; 
some  time  ago  he  went  twice  to  the  court  house 
to  sign  papers. 

Can  you  particularize  the  time  P— About  a 
month  or  two  months  ago,  I  belie?e ;  1  cannot 
tell  exactly. 

Has  be  eter  been  out  since  he  was  last  at 
the  court  house  ? — He  has  never  been  out  of 
his  house  since  the  time  he  came  to  the  court 
house  10  sifiHi  the  papers. 

Has  he  since  then  been  so  sick  as  not  to  be 
able  to  go  out  P— He  is  so  weak  that  he  has 
been  obliged  to  be  held  up  by  people  when  he 
came  out  ol  the  house. 

Can  any  person  tliat  wanted  to  see  him  have 
access  since  he  went  to  the  court  house? — Any 
person  having  business  has  access,  sereral  bare 
seen  him  since. 

Who  has  seen  him  P— I  do  not  put  a  watch 
over  him  ;  how  can  I  tell  who  has  seen  him  P 

Mention  one  that  has  seen  him?— Kissen 
Jnan  Doss,  Baul  Oovin,  KJrib  Doss  Pattuck. 

Do  you  know  any  more  ?— A  great  many 
people  have  seen  him  besides ;  any  body  that 
wishes  to  see  him  may. 

Court,  Name  eome  others  P->v-MonicChud 
Baboo,  the  son  of  HuxsymuU,  Jaggcniait 
Dugonaut  Duboo. 

The  counsel  for  the  prisoner,  suggesting 
that  Guogabipsep  was  under  confinement,  and 
not  so  ill  as  allcdged  by  the  witness,  the  court 
requested  Dr.  Williams  and  Dr.  Stark  to  exa- 
mine Guogabtssen,  and  report  to  the  court  whe- 
ther he  could  safdy  come  oat  and  give  e?i- 
deuce,  or  not. 

d  Yoa  laid  Bolhikey  Don  draw  a  draught 


on  Benares  ia  favour  of  lord  Clifo  for  a  lack 
of  rupees.  Is  that  transaction  in  those  books  P 
^il.  It  is. 

Court,  How  do  you  know  it  was  paid  P-~ 
It  appears  in  the  books,  a  receipt  was  trans- 
mitted from  Benares,  and  lord  Clt? e  paid  the 
money. 

Can  you  finii  it  out  P — I  can. 

Mohun  Persand  and  Kissen  Juan  Doss  exa- 
mined the  books,  and  found  the  following  entry. 

Xiisen  Juan  Dots,  The  particular  account 
of  this  transactHNi  is  in  the  Roeenamma. 

Entry  read, 

*'  The  cotta  written  in  the  name  of  the  Dewan 
Nahkissen. 

R$. 
.     •     .      90,000    0 
•     .     .     100,000    0 
.     .     .         7,000    0 


Debit  aide,  page  403 

490 
498 


M 

Crediti 

aking  in  the  whole     .  ^.    197,000 

lide,  page  497    ....      dS,517 
499    ...    •       93,489 

0 

8 
8 

197,000 

0 

Court,  Give  a  translation  of  the  Rosenamma^ 
page  494. 

*<  In  the  name  of  the  Dewan 
Nobkissen,  14  Maug,  1899,  (Sa- 
turday 1st  of  August)    ..  .   >.    .     90,000    0 

Partlcuhurs  as  follows 

Paid  by  Dukee  Ramseil  .  ..  14,600  0 
10,000  of  which  was  paid  on  the  91st  of  Fa- 
gun,  and  4,600  on  the  94th  day  of  the  same 
month." 

Court,  Look  whether  there  is  any  mention 
of  the  lack  of  rupees  of  Banaris  in  this  page. 

Mr.  Elliot,  We  are  not  now  upon  the  lack, 
hut  upon  the  90,000  rupees. 

Dr.  Williams  and  Dr.  Stark  returned  from 
exarainiog  Gungabissen,  and  inform  the  court 
he  was  so  ill  that  he  could  not  possibly  attend* 

Kitten  Juan  Don  continues  reading  from  the 
Rosenamma. 

M  Page  494.  In-  the  name  of  the  Dewan 
Nabkissen,  a  letter  of  credit  (setorush)  haa 
been  .written  upon  Bridjoo  Mohun  Doss  and 
Curhick  Does,  on  account  of  lord  Clive,  and 
paid  to  Mr.  Chamier  at  Banaris,  for  which  a 
receipt  was  given  on  the  5th  day  of  Chyte,  one 
lack  of  sicca  haulee  Banaris  rupees.*' 

Mohun  Fenaud  cross-examined. 

Whose  property  was  the  money  in  thai  ac- 
oountP  was  it  belonging  to  Bollakeu  Doss,  or 
the  house  at  Banaris  P— How  should  1  know  P 
It  will  appear  in  the  hooks. 

Has  any  notice  been  served  upon  you  by 
Mr.JamtP-^Yes. 
. .  Who  Wire,  tha  witacM  to  |he  bond  joa 
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Mj  m  ft  Cilte  ODe?—MaboBMi  GnMDtl  Sela> 
Imi,  tad  Mal^  Boy,  1  bdw? e. 

Do  you  know  or  can  yoo  gi? e  aay  ftcciMiBt 
of  Mftieb  Roy  ?— 1  nercr  knew,  laiv,  nor  hcmrd 
•f  llalob  Roy  (  I  may  bate  aceo  naay  ycapie 
•JftlMl  aane,  thai  I  do  not  know. 

Do  you  know  SitUbbut  ?— He  waa  of  Ibe 
■ame  cact  nitb  me,  I  knew  him  waiL 

Where  if  he  ?— Dead. 

Where  did  he  die  ^— lo  Calcutta,  in  the 
liouie  of  Bolbkey  Dom.  Bollakey  Doat  was 
then  living. 

How  long  before  BoUakey  Doat*a  death  ?— 
Bollakey  Dow  died  in  1826.  or  1769.  My 
bouM  and  the  home  of  BoUakey  Don  are 
ttear. 

How  long  before  the  death  of  Bollakey  Doai 
did  Nelabut  die?— 1  cannot  tell  exactly,  he 
4M  aooM  time  in  the  year  1893  ol  Ki^p^e, 
1767. 

What  wai  Selabut  ?— He  was  a  Vakeel  of 
BoUakey  Doti'f.  I  knew  him  well,  he  came 
to  Calnotia  before  BoUakey  Dues  :  be  was  an 
j^ra  Walla;  1  oe?ereft  nee  with  him,  nor  he 
with  me  ;  he  would  eat  rice  which  my  eerfanta 
dreawd. 

Whet  waa  8c1abut*s  usual  method  of  Bttesl- 
ing  fiapers  as  a  witness? — I  liave  seen  him 
freiiuently  with  my  own  eyes  take  off  his  seal, 
wet  two  or  three  papers,  and  fix  hii  seal  to 
tbem. 

Was  not  Selabut  bred  to  some  kind  uf  bnai- 
ness  with  Bollakey  Doss  N-Ue  was  VakeH  of 
BolUkey  Doss,  and  executed  whatetcr  basi- 
»esi  be  Oldened. 

Did  he  write  Nagree  ? — I  nerer  saw  him ; 
ho  wiote  Persian  in  my  presence :  be  has  also 
tUed  bis  Persian  seal  la  my  presence ;  1  hare 
aow  in  my  posismion  wriitngs  of  bis. 

Were  BoUakey  Doss  and  Sielabut  of  the 
name  cast?— They  were  both  Agra  WaMaa, 
tet  1  do  Ml  know  if  of  the  saane  east :  by 
ilgra,  I  Bwan  the  place  be  canso  from. 

Omri.  Waa  be  a  Nagree  merdhant  or 
ahroff  ? — A.  I  do  not  know. 

When  did  you  know,  according  to  your  own 
BCoount ;  or  when  did  you  susuect  this  a  fiilse 
bond.' — Aiier  the  bond  had  been  giten  by 
Maha  Rajah  Nuudocoroar  to  Pudmohun  Dosi, 
•od  I  had  read  it,  theo  1  imagined  it  to  be 
forged. 

Was  that  the  arst  time  ?— Froin  the  day  on 

vbiob  Maha  Rajab  Nnadoconsar  meotioiMd  to 

aa  Durbar  obatgea,  aoflst  doabts  arose  in  my 
Mind. 

When  wu  it  that  you  firat  beard  meotiaa  of 
the  bond  ?— I  ne? er  beard  of  it  tiU  Podambon 
Doss  shewed  it  me.  Maha  Ri^ali  Nundoco- 
mar  had  mentioned  a  circumstance  of  three 
papers,  but  had  not  specified  this  bond. 

What  were  thoae  danbts  you  montioii?— 
That  the  Durbar  cbaigea  were  not  jost  and 
Mriy  cfaargad,  because  I  knew  Mr.  Verebt, 
Mr.  Cartier,  and  Mr.  Russel  bad  not  roocifod 


t 


u  any  mention  made  of  their  nanes?— 
ware  nol  BMolioMdy  but  Mr. 
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Veralit  waa  got anior«  aod  Mr.  Cartiar  van  ae^ 
ooira. 

¥fbm  did  yoo  firat  bear  of  Diiibar  cx- 
paoeca?— Wban  Podiaoboo  Doss ^ad  lobi  na 
of  the  Company's  bonds,  I  went  tbe  Meit  di^ 
lo  Naba  R^^iab  Nundocotnar,  and  thmm  haard 
of  tbe  Durbar  eapcnces.  1  beard  it  bciMe 
from  Pudmobao  Doasi  wbo  bad  mealioacd 
some  circumstancea  coooeming  Goool,  OoMolf 
a»d  Nobkisaen ;  and  be  said,  Yoo  arast  pnpara 
a  jewel,  aod  then  tbe  gentUmao  wiU  paf  ym 
vour  monev.  I  do  not  reaMaaber  bavi^f 
beard  anv  tfaiag  else  ooncaroing  Durbar  cz- 
peoces.  More  I  beard  it  from  Maha  Rigah 
Nundocomar. 

Who  were  present  when  thooe  papcia  wera 
delivered  ?— I,  GuMbissen,  PiidBobuD  Dooa^ 
and  the  Maha  Rajah.  Choitanaut  came  io  la 
ffoeeive  the  bonda ;  a  person  of  tha  naoit  <^ 
Goossud,  by  the  orders  of  Maha  Riyak, 
brought  a  Utile  escrutore.    I  saw  no  one  eba. 

C^n  you  take  upon  you  lo  say  tbare  ware  ao 
one  elffe  .'—flow  can  1  say  tbcra  «aa  no  ow 
else  ?  1  saw  no  one  ekK. 

If  there  had  been  any  one  else,  ahooM  yoo 
hate  seea  him  ?— We  sat  in  the  dbalan  (ball) : 
there  was  no  one  present  but  thoaa  tbat  hM 
been  meationed.  When  Goossud  canse  in,  aod 
had  delivered  tbe  eacrutore,  Maba  Rijjah  aaot 
him  away. 

Were  tou  three,  Gungabiasen,  Podnaboo 
Dos8,and  yon,  ever  at  Nana  R^iab  Nondoea- 
mar*a  house  at  any  other  time  f — Frcqncntlyy 
together  and  separate. 

Mention  tbe  tioie. — 1  used  to  go  every  dajr» 
I  cannot  mention  any  particular  period  wbcn 
we  were  all  together. 

Can  you  tell  aae  if  at  any  other  time  papeio 
were  produced  P-— I  never  aaw  him  at  any  ewer 
time  take  or  give  papara  relative  to  BoUakey 
Deaa's  eslate. 

Whea  you  taw  tbe  papera  at  Maba  R^pah 
Nundocoasar's,  yau  knew  not  what  they  vera ; 
how  come  you  uow  to  koow  tbe  bond  to  be  aoe 
of  Ibem  ?— Maba  Riyab  Nuodeoamar  pot  tbia 
paper  in  the  hand  of  Pndoiobon  Deoa :  he 
tore  it  at  tbe  top ;  I  did  oot  rtssl  h  at  tbat 
time;  Pudmohun  Doss aAerwarda  broogbtic 
to  oie,  and  oxplaJncd  it  to  ma  aa  one  or  tbua 
three  papera. 

Coar^  Are  there  any  other  aireonatftooaa 
by  which  you  know  it  ?— ^.  Theee  ia  albo 
this  drcomstaaca,  that  I  knew  Bollakey  Doaa 
did  not  owe  Maba  R^h  loara  Ibao  10,000 
rupees. 

Did  yoo  ever  aea  BoUakey  Daasaioaola  any 
bond  ?— I  never  did :  was  1  to  aea  bia  baorf- 
writing,  J  should  know  it. 

[Question  repeated.] — I  aav  him  exacate  a 
bond  for  1,0(X)  ropeea. 

Couri.  Were  yon  intbnate  With  Bolldkey 
Does  at  the  tioie  of  the  wara  belweeo  JalBer 
AUy  Cawn,  and  Cossim  AIW  Cawa? — A,  1 
have  been  acquainted  with  BoUafcay  Doaa  14 
or  19  years :  we  corrcspooded  then. 

Did  you  ever  hear  of  any  jewds  bdongioir 
la  Maba  Riliab  NiOidMMv,  bca«  dfipSS 
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with  Bollakey  Dam  ?— I  nerer  did.    I  was  to- 

S?tber  with  Nobldssen  when  be  totreduced 
ollakey  Ilosii  to  lord  CRre. 

Have  you  discoTered  any  mitcrial  trtnsae- 
tioD  of  Bollakey  Don,  except  thiibond,  wfaieb 
be  did  not  tell  you  of  ?— Bollakey  Dots  med 
not  to  inform  me  of  aH  be  did. 

Do  you  recollect  being  at  Mr.  Drifer't 
bouse  some  time  ago,  and  taking  away  tome 
books  of  Bollakey  Dosa's?— I  took  them, 
[pointing  to  the  booka  produced  in  conrt.1 

Who  was  present  when  yOn  took  them? 
^Kissen  Juan  Doss  and  Mr.  DrifePs  sircar. 

Did  Kissen  Juan  Doss  take  them  from  the 
chest,  or  did  you  Uke  them  f — He  did. 

Did  you  teil  him  the  books  by  name?— I 
desired  him  to  look  into  the  hooks  respecting 
an  account  of  Rogoo,  and  also  into  the  Ctlentta 
books. 

Did  you  ask  for  any  other  bookt  f— 1  did 
not. 

Did  you  not  ask  for  the  trmj  books  ?— 1  did 
not  parlicularly  mention  the  army  books^  but 
desired  him  to  look  ibr  the  books  of  Rogoo's 
accounts. 

Are  the  books  concerning  Rogoo  the  army 
books  ?— I  do  unt  know  whether  it  was  entered 
in  the  army  books  or  no. 

Do  you  now  know,  whether  Rogoo's  ac- 
counts is  in  the  army  books  or  no  f-^l  hate 
not  looked  into  the  books. 

D«>n't  you  know  there  are  books  called  arm^ 
books  ? — 1  do  not  know. 

Do  you  know  whether,,  among  Bollakey 
Doss's  books,  there  are  any  that  relate  to  trans- 
actions at  the  army  P—I  had  not  seen  the  booka 
before,  when  Kissen  Juan  Doss  brought  them 
to  my  house,  and  examined  them. 

[The  Bond  produced.] 

Countel  for  the  Crown,  Is  this  one  of  the 
three  papers  vou  saw  Maha  Riyah  Nondocp* 
mar  tear,  and  deliver  into  the  bands  of  Pudmh- 
hun  Doss? — A.  Yes. 

Was  there  money  paid  on  this  bond  f — ^Tbe 
Company's  bonds  were  thereupon  indorsed  to 
Maha  Rajah  Nundocomar. 

Di^l  Maha  Ri^ah  Nundocomar,  before  this 
transaction,  before  the  three  met,  when  the 
bond  was  delivered  up,  ever  mention  to  you  his 
hav'rni;;' such  a  bond  ?— Maha  Rnjah  Nundoco- 
mar lold  me,  that  he  and  Pudmolinn  Doss  had 
drawn  up  these  three  papers,  one  of  the  papers 
for  48,021  rupees,  and  tu-o  papers  for  95,000 
ru)>ees.    Gnnsfahisscn  was  not  present 

Court.  Where  was  the  bond  found? — It 
was  deposited  in  the  mayor's  court,  as  part  of 
the  estate  of  Bollakey  D^ss. 

When  Maha  Rajah  Nundocomar  told  you 
that  he  had  drawn  up  three  papers,  was  Gnii- 
gabissen  present  ? — He  was  not, 

Mr.  Seal^,  late  Register  of  the  Mayor's  Court, 
called  and  sworo. 

Court,  Look  at  that  paper,  [Boud  shewn 
him]  was  it  among  the  papers  belonging  to 
BoUaksyDouf*-2.  It  waa . 


Was  it  tern  the»P— It  #as. 

Are  you  enough  acquainted  with  monejr 
transaction  in  this  country,  to  know  whether 
that  li  the  customary  way  of  cancelling  bonds  ? 
—I  am  not. 

Was  this  paper  delif  ered  with  6ther  papen 
bekinging  to  the  estate? — I  do  not  know.  1 
was  not  then  Register ;  it  was  one  of  the  papers 
that  was  delivered  to  me  as  belongiug  to  the 
estate  of  Bollakey  Doss. 

Rajah  Nobkiuen  exBmined. 

Doyou  know  whose  seal  this  is?  [Pkper 
produced.] — The  name  upon  the  aeal  ia  Maha 
imah  NundocQoiar.  It  appears  to  be  bia  aeal, 
I  cannot  telt  who  dl^xed  it. 

The  Paper,  of  which  the  following  is  a  traa* 
alale,  read  by  Mr.  Elliot. 

"  [Nundocomar  Bahader  Maha  Rajah.] 

*'  Formerly  the  jewela  belonging  to  am  were 
deposited  with  Seat  Bollakee  Doss.  In  the 
Bengal* yter«. 1172,  he  gave  me  a  bond  as  the 
value  thereof,  for  the  sum  of  rupees  48,081, 
and  a  premimn.  I  Itaving  delhrmd  over  the 
aaid  bond  to  Gnnc^abissen,  who  is  the  nepben^ 
and  manager  of  tne  business  of  the  aforesaid 
Setft ;  be  paid  all  together  the  sum  of  current 
rupees  09,030,  in  bonds  of  the  English  Com- 
pany, whifth  is  the  amonnt  of  my  demand, 
as  principal,  premium,  and  batta. 

*•  Written  on  the  4th  of  Maug,  in  the  Ben« 
gal  year,  IITO." 

Court,  is  the  affixing  a  seal,  the  manner  in 
this  country  ef  aulhcotica^itig  papers?—^. 
There  are  three  aorta  of  custmBSu,  this  coun- 
try. First,  for  money  matters^  aiarobaatf 
among  ihemselvea  sign  and  witnesa*  but  do  nol 
seal ;  that  is,  the  Bengal  and  Calcutta  mar* 
chants^  Second.  Aamng  Mogul  MassQlmeot 
who  know  no. character  biitPenriao,  tbey  write 
'  Ajaubd.'  and  set  tlieir  seals.  Third.  Govern* 
ment  affairs  pass,  by  seal,  wiibout  sign  manual 
of  any  kind. 

Is  liie  application  of  a  seal  aufficieatte  aueh 
a  paper  as  that?  [^hewn  Receipt,  letter  F.]— 
As  one  might  know  Nagree,  and  the  other  Per* 
sian  and  Bengal^  sooh  a  aeal  migfat  be  sufB- 
cientk  This  paper  being  only  a  receipt,  a  aeai 
is  sufficient.  The  word  '  Alaubd'  is  not  need- 
ful in  this  caae. 

Ia  it  necessary,  that  such  a  writing  aa  this  be 
confirmed  by  witness? — It  is  not  necessary, 
[Translate  of  bond  exhibit  A.  read.] 

The  Prisoner  desired  he  might  ask  Rsjah 
Nobklssen  a  question. 

Court.  Let  him  coiisnlt  hs  counsel  before 
he  ask  the  question. 

The  question  beiiicf  over-  heard  by  Nol>kissen, 
he-ssid,  **  Maha  Rajah  Nundocomar  had  better 
not  ask  me  that  question."  Upon  wnich  Nua* 
docomar  declined  asking  thequertion. 

Court  to  Ju^tf,  You  must  receive  no  pre- 
judice from  this;  yon  must  forget  the  conver- 
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MlioD,  and  jadge  ooly  by  the  e? idenoe  «t  IIm 
bar. 

The  jury  nid  tbey  would  only  jod^  by  the 
efideooe. 

How  loo;  did  yoa  hnow  Bollakey  Dom  be- 
fore his  death  P — 1  belie?e,  three  or  four  years, 
when  lord  Cli?e  wai  governor. 

What  was  Bollakey  Doss*8  business?-- He 
was  not  then  in  any  Imsiness  in  Cakutu. 

Were  you  intimate  wiih  him  ? — 1  was  very 
well  acquainted  with  him. 

What  was  bis  general  character  ? — A  very 
IwDest  own. 

Did  you  know  Pudmohun  Doss  ?— I  did. 

Do  you  know  any  thing  of  Bollakey  Doss's 
drcumstaiAcea  ? — He  was  reckoned  a  monied 


Are  yoo  acquainted  with  Bollakey  Don's 
manner  of  executing  bonds  P — 1  know  nothing 
about  it 

Moofuhey  Sudder  ODUn  examined. 

Did  yon  know  that  seal  ?  [Receipt  exhibit 
F.  produced.]— The  name  of  Maha  Rajah 
Mandocomar,  Bahadvr,  is  to  the  seal.  I  fre- 
quently, when  I  was  Moonshey  to  Mr.  Graham 
•I  Burdwan,  had  occasion  to  see  the  Rijah's 
•eal ;  this  appears  to  be  his :  as  an  oath  has 
been  taken,  1  have  only  to  say,  that  it  appears 
to  me  in  my  mind  to  be  the  same :  I  believe  it 
to  be  the  seal  of  Maha  Rajah  Nundocomar. 

Is  the  application  of  the  seal  alone,  without 
the  word  •  Alaubd,'  deemed  sufficient  authen- 
tication to  such  a  paper  ? — It  is  proper  that  a 
receipt  should  be  signed. 

You  are  asked  if  the  seal  alone  is  suffi- 
cient authentication.  What  is  the  contom?  Is 
it  generally  esteemed  sufficient  in  a  country 
court  of  justioef— This  is  what  I  tliiuk  ;  a 
man  of  rank,  whose  seal  is  well  known  in  the 
country,  and  is  known  to  above  ten  peopk»,  it  is 
a  sufficient  authenticatiou  for  such  a  person 
as  this.  If  the  chief  person  of  the  court  is  not 
satisfied,  he  can  call  witnesses  and  swear  the 
person  himself. 

Have  you  sat  as  a  judge  in  a  country  court  ? 
—I  was  once  a  Durongah  of  a  Cutcberry  at 
Eurdwan,  under  Mr.  Graham. 

WouM  you,  as  a  judge  of  the  court  of 
Amdaulet,  admit  the  authenticity  of  such  a 
paper,  supposing  the  identity  of  the  seal  to  be 
acKoowledged,  without  the  assurance  of  the 
person,  that  he  had  sealed  it  himself? — I  would 
call  witnesses  if  it  was  denied ;  I  would  call 
witnesses  and  oaths. 

To  what  purpose  P— I  would  enter  into  a  re- 
gular trial,  to  prove  if  bis  seal  had  not  been 
stolen  by  his  servants,  or  whether  it  was  a 
forged  seal. 

Suboot  Pottack  examined. 

Were  you  acquainted  with  one  Sielabnt  P— 
I  remained  in  the  same  place  with  him,  from 
the  time  1  was  ten  years  old,  till  he  died. 
When  we  were  at  Delhi,  our  houses  were  sepa- 
rated ;  at  Mongheer  and  Calcutia  we  lived  to- 
t 


gether  in  the  same  house :  Sielabnt  was  Vakeel 
to  Bbllakee  Dou,  and  wrote  Persian  for  him. 

Have  you  teen  him  write  P—1  always  used 
to  see  him  write. 

Do  you  know  his  hand  writing  P—P^edlj 
well. 

What  name  is  upon  this  bond  P— That  of 
Sielabut,  Vakeel  to  Bullakee  Doss. 

In  this  the  hand  writing  of  KieUbut? — No. 

Can  you  take  upon  you  positively  to  swear 
it  is  not  his  hand-writing?— 1  can  swear  iL 

On  what  grounds  are  you  so  positive  P— I 
am  well  acquainted  with  the  furro  uf  the  letters 
of  the  hand  writing  in  my  possession. 

How  did  Sielabut  use  to  attest  Persian  writ- 
ings?— He  used  to  witness  and  put  his  seal 
under  it. 

What  do  yon  mean  by  that  expression  ?-«. 
Writing  the  word  *  witness,'  and  putting  bia 
seal  under  it. 

Have  you  seen  him  attest  any  paper? — I 
have  seen  him  very  often. 

Did  he  write  better  or  worse  than  the  paper 
shewn  you? — This  is  a  better  hand  wiiimg 
than  Sielabut's. 

Did  he  write  a  good  or  bad  hand  P-^IIe  wrote 
rather  a  bad  band. 

Whose  hand  writing  is  that?  [A  Paper  pro- 
duced.]—The  hand  writing  of  Sieiabut 

Do  you  discover  SielAut's  hand  writing 
among  these  pajiers  ?  If  you  do,  separate  them 
from  the  rest.  [More  papers  produced.] — ^There 
is  not  any  of  Sielabut's  baud  writing  among 
them. 

Is  there  any  of  his  hand-writing  among 
these?  [More  papers  prodoced.l  Those  three 
papers  have  his  band- writing.  jThe  three  pa- 
pers were  put  aside,  and  marked  O.] 

Have  you  any  more  papers  of  Sielabut's 
baud- writing?—-!  have  none. 

When  did  Sielabut  die  P— Six  years  and  three 
months  sgo. 

Where  did  he  die?— In  an  out-boose  near 
the  dwelling-house  of  Bollakey  Doas.  It  was 
a  Bearer's  house. 

Were  yoa  firesent  when  he  did  P— I  waa  pre- 
sent. 

Crott  Examinaiion. 

Where  were  you  bom? — At  Delhi. 

When  did  you  first  leave  Delhi? — About 
nine  years  ago. 

Where  was  Sielabnt  bom  P— Sielabut  was  an 
oMer  man  than  me  when  be  died ;  I  cannot  tell 
where  he  was  bora. 

What  cast  was  Sielabut  P — He  waa  an  Agra 
Walla,  and  a  Banyan. 

What  cast  are  you  P — A  Bramin. 

Are  there  any  Bramins  among  the  Agra 
Wallas P^They  are  all  Banyans. 

Where  is  Agra  P — Agra  is  a  village,  or  town, 
in  the  pergunnah  of  Hussaul. 

When  did  you  first  see  Sielabnt  P— I  saw 
him  first  at  Delhi,  but  de  not  recollect  when. 

How  ok!  were  yoo  when  you  first  aaw  Sieh^ 
bat  P— Ten  years  old.. 

When  you  first  saw  Sielabut,  upoA  what  bit* 
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tineas  did  he  come  to  Delhi  ?-^He  acted  at  that 
time  as  Vakeel  to  the  Kins|;'s  Wolocky*  cavalry. 

In  whose  ser? ice  are  you  now  f— 1  am  in  do 
IMy's  service.  I  carry  oo  a  little  business  of 
my  own. 

'  Upon  what  occasion  came  you  to  live  with 
Sielabut?»When  Hielabut  served  the  Wollaky 
troopR,  I  was  a  servant  to  him. 

What  service  could  you  do  him  at  that  agfe? 
— PerKons  of  five  years  of  ag^e  enter  into  the 
service  of  merchants ;  I  was  ten  years  of  a^e ; 
I  did  whatever  he  bid  me,  assisted  him  in  his 
trade,  went  of  messaffes,  and  gave  answers. 

How  lon{^  did  Sielabut  remain  at  Delhi  f-> 
He  left  Delhi  with  Mynhier  0*Dowlah,  into 
whose  service  he  enterM. 

Where  was  that? — I  do  not  exactly  remem- 
ber, it  may  be  about  14  years  a^. 

Did  you  leave  Delhi  with  him  ?— I  did  not 
go  away  with  him :  my  father  did. 

What  employ  had  your  father  under  him  *«— 
He  did  not  serve  Sillabutf  he  was  above  being 
10  his  service. 

How  came  you  first  to  Calcutta  ?— -I  came 
to  Sielabut. 

How  came  your  father  above  serring  Silla- 
but,  when  you  did  ?— «l  served  him  in  a  parti- 
cular manner :  he  led  much  buiiness  under 
me. 

When  Sielabut  executed  any  paper  of  his 
own,  did  he  put  his  seal,  or  signature  ?— When 
he  executed  deeds  of  his  own^  he  tiegan,  *'  1 
who  am  Sielabut,"  and  fixed  his  seal  to  the 
deed. 

Did  you  ever  see  Sielabut  sign  or  attest  any 
paper  instrument  ?— When  I  and  Sielabut  went 
to  Jaggernaut,  BolUkey  Doss  paid  him  some 
money,  for  which  h&.gave  a  receipt;  he  pat  a 
seal  to  it. 

How  old  are  you  now? — Thirty  nine  years. 

How  long  did  you  live  with  Siehibut  at 
Delhi  ?— I  was  with  him  when  he  was  Vakeel 
to  the  royal  cavalry,  to  the  Nabob  Buckah. 

At  what  dififereot  places  were  you  with  him  ? 
— 1  was  with  him  at  Delhi,  at  Bauneehenvon- 
put,  which  is  the  jaghire  of  Naggeer  Pullywn: 
i  was  with  him  in  the  Nabob  Sujah  al  Dow- 
lali's  army  at  Buxar.  Sillabot  came  to  Cal- 
cutta with  3ollakeT  Doss,  and  1  went  home: 
he  went  from  Calcutta  to  Jaggernaot,  from 
whence  he  returned  to  Calcutta,  where  he  died. 

Have  you  been  with  him  at  any  other  places  ? 
— 1  have  been  at  other  places  with  him  obji 
journey  :  I  have  lived  with  him  at  the  places  I 
iiave  mentioned,  but  no  other. 

Couri .  Were  you  \i  itii  him  at  M<»ngheer  ?— 
A,  I  was  nut  at  olongheer ;  nor  was  be  there, 
that  I  know  of. 

How  came  yoii  to  know  the  situation  of  this 
liouiie  at  Mongheer?— 1  know  nothing  of  bis 
house  at  Ittongheer,  nor  have  I  said  any  thing 
about  it. 

How  come  yon  to  say  yoo  lived  at  Mod jf- 
heer  ?— I  did  not  give  sack  evidence,  that  'I 
lived  at  Mongheer. 

[Mr.  Jacluon  ohserred,  thai  the  witoess 
made  use  ef  the  word^blMr  (capip)  and  Cal- 


cutta ;  which  Mr.  Elliot  interpreted,  Calcutta 
dnd  Mon<rheer.3 

Mr.  EUioi.  I  have  frequently  interpi^ted 
army  and  Mongheer  as  synonymous,  becausn 
the  army  was  there. 

Haveyou  understood  this  witness  perfectly  P 
—Mr.  JS,  I  have  not  all  through  understood 
this  witness  so  easily  as  the  others,  though  by 
a  repetition  of  the  questions  I  perfectly  under- 
stand what  I  interpret.  His  Moors  is  higher 
than  what  I  am  used  to. 

Mr.  Jackton.  I  perfectly  understand  this 
man ;  I  learnt  my  Moors  by  residing  two  years 
hiifh  in  the  country.  I  did  not  so  perfectly 
understand  Kerree  Doss  Pottack,  the  father, 
from  whom  I  interpreted  last  night. 

Court  (to  Mr,  Jebh.)  We  are  informed  yoa 
say,  tliat  the  witness  Keree  Doss  Pottack  did 
not  understand  the  ipterpreter,  Mr.  Jackson^- 
A,  Keree  Doss  Pottack  told  me  last  night, 
when  he  went  from  the  bar,  that  he  was  con« 
fused :  I  told  Mr.  Driver,  that  he  did  not  un- 
derstand the  interpreter :  1  collected  this  from 
what  the  witness  told  me,  not  from  my.,owa 
observation. 

[The  Counsel  for  the  Crown  attempted  to  call 
Keree  Doss  Pottack  to  the  matters  deposed 
by  Subboh  Pottack;  which  was  opposed  by  the 
CouDselfur  thePrisouer;  and  Mr.  JusticcCham- 
bers  being  of  opinion,  that  the  contradiction 
upon  his  evidence  was  such  that  he  ought  not 
to  be  believed  upon  his  oath,  the  Court  refused 
to  suffer  him  to  oe  called.] 

Rajah  NobkUten  examined'. 

Did  yon  know  Sillabut? — Yes ;  he  was  n 
Vakeel  and  Munshy  of  B<»llakoy  Du^s. 

Are  you  acquainted  with  his  hand- writing? 
—I  am  ;  1  have  seen  him  write  many  times. 
[Bond  shewn  him.l 

Is  this  the  band-writing  of  Sulabut? — The 
words  •«  Sillabut,  Vakeel  of  Bollakey  Doss,*' 
are  not  of  his  hand -writing ;  it  is  not  his  com- 
mon writing :  1  have  seen  several  papers  of  bia 
hand -writing. 

Cap  you  take  upon  yon  to  swear  it  is  not  bit 
hand-writing?— Sillabut  has  wrote  several  let- 
ters to^me  and  lord  Clive,  and  has  wrote  several 
things'before  me :  this  is  not  the  kind  of  writ- 
ing I  have  seen  him  write ;  but  God  knows 
whether  it  is  his  hand-writing  or  not. 

What  is  your  opinion  about  it? — ^The  pri- 
soner is  a.  Bramin ;  I  am  a  Coit ;  it  may  hurt 
my  religion :  it  b  not  a  trifling  matter;  the  life 
of  a  Bramin  is  at  stake. 

Do  you,  or  do  you  not,  think  this  the  hand- 
writing of  Sillabut  ?  ilemember,  you  are  upon 
your  oath,  to  tell  the  truth,  and  the  whole  truth. 
— I  cannot  tell  what  is  upon  my  mind  on  this 
occasion  about  it. 

Why  not? — ^This  concerns   the  life  of  a 

ramin.    I  don*t  chuse  to  say  what  is  in  my 


Bramin. 
mind  about  it. 

Did  (iillabut  write  n  better,  or  worse,  hand 
than  this? — ^Tbe  letters  on  this  psper  are  welt 
formed :  thoee  of  Sillabut  are  not  badly  formtd, 
but  arc  not  an  gsiod  at  these.    [The  paptra  ar^ 
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■brwn  bim  which  were  shewn  to  the  fonncr 
witncisi,  for  the  purpoee  of  geteetinff  those 
f^hidi  were  the  heed- writing  of  SlUbot:  he 
iBnedimlely  fixes  on  the  three  papers  before 
proved  to  be  the  band- writing  of  Sillsbut.] 

WitMti.  These  three  are  the  hftod-wriiing  of 
SUldiut;  i  can  find  no  otiicr  pipers  *of  his 
writing  among  these. 

Did  you  ever  see  these  papers  before?— 
Never  in  my  life :  I  never  was  in  such  a  caose : 
I  would  rather  lose  a  great  sum  of  money  than 
hm  in  such  a  cause. 

Hutttin  Ally  examined . 

In  whose  service  are  you  ? — I  am  a  servant 
to  Com  maul  O'dien  Ally  Cawn. 

How  long  have  you  been  his  servant  ?— Two 
jFcars  this  last  time :  I  was  formerly  in  his  ser* 
?iee,  and  quitted  it,  and  returned  to  him  again. 
•  While  you  were  in  his  service  did  vou  ever 
reecive  directions  to  send  a  seal  to  Maha  llajah 
Nandocomar? — I  had  directions:  it  was  the 
teal  of  Commaol  O'Dien  Cawn  ;  but  he  was 
Bol  at  that  time  called  CommaulO*Dien  Cawn, 
but  Mahomed  Commaul. 

Did  yon  sjnd  the  seal  in  consequence  of 
those  directions  ?— 1  packed  the  seal  in  a  bag. 

Was  there  any  thing  put  in  the  bag  besides 
k  ?— I  sewed  up  the  iMg  with  ray  own  hand : 
in  it  I  put  three  gold  muheers  and  eight  rupees, 
besides  the  seal ;  and  delivered  it  to  Commaul  o 
Dien  Cawn,  who  said  he  intended  to  send  it  to 
Maha  Rajah  Nundocomar. 

Did  you  see  the  bag  afterwards  ?— Never 
■ince. 
'  Have  you  seen  the  seal  since  ?— 1  have  not. 

Did  yon  send  it  away,  or  did  Cum  maul  o 
Dien  Cawn  send  it  7— -Cummaul  o  dien  sent  it ; 
I  did  not. 

Cro»-£jramtna(  ion. 

'  Do  you  know  Commal  o  Dien't  Manshy? — 
I  do. 

How  is  he  called  ?— Cordan  Nowas  Cawn. 

Do  you  know  of  liis  beingr  applied  to  to  give 
ctidence  in  any  cause  T — Yes;  Cummaul  o 
dien  Cswn  applied  to  him  to  give  evidence  in 
the  aflair  of  Maha  Rajah  Nundocomar  and 
Mr.  Fowke  about  the  arzee. 

Did  he  use  any  inducement  to  persuade 
him  ;  and  what? — I  know  nothing  of  any. 

What  passed  on  that  occasion,  to  your  know* 
Mge?— 1  do  not  know  of  any  thing  that 
passed. 

How  do  yon  know  the  Moonshy  was  ap- 
plied to  ? — I  know  that  he  was  applied  to,  be- 
ctose  he  aetually  went  to  the  bouse  of  the 
Lord  Chief  Justice,  to  give  evidence ;  I  hafe 
lieard  from  many  people. 

Do  you  know  of  Cummaul  o  dien  Cawn*s 
offering  money  to  Cordar  Nowas,  his  Munshy, 
to  induce  him  to  give  evidence?—!  do  not 
know  of  any  such  offer. 

Do  you  know  one  Mahomed  Waami,  a  seal 
potter  r^  I  do. 

Do  you  know  of  his  having  been  applied 
t»  to  give  evideaccf-^I  dp  iM  kftoir  oi  bit 


having  been  apphed^; 
had  dit  a  asal«  of  whic 
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,  he  «ked  hina  if  hs 
which  he  shewed  him  wm 
impression,  and  said.  Tell  the  truth  and  do  aot 
throw  yoor  religieo  nolo  the  wiiWL  This  in  all 
i  know. 

In  what  capacity  did  yon  Krve  Conmiaal  • 
Dcin  CawB  F — i  aif  kia  Coasasaaia. 

KimoiJuan  Duss  examined. 

How  long  did  you  serve  Bolbkey  Doaaf^^ 
It  is  twelve  or  thirteen  yean  aiooe  I  went  iala 
his  service. 

In  what  capacity  did  youaenrebim  ?-*It  was 
my  particuhu-  province  lo  write  the  papers. 

Were,  you  well  acquainted  with  all  Bolhikey 
Doss's  business? — BolUkev  Doaa  had  many 
aenrants,  of  all  whom  Pudmohun  Doss  waa 
best  acquainted  with  his  afiairs ;  be  was  tha 
chief.  What  papers  1  wrote,  I  wrote  them 
understanding  tnem. 

What  was  your  particular  btMncts  ander 
BoUakey  Doss  ? — To  write  papers. 

Did  you  write  in  the  books? — Pudmobaa 
Doss  and  I  wrote  in  them ;  he  was  the  chief; 
what  1  wrote  I  understand  ;  other  paople  alao 
wrote  in  them. 

Di<l  you  read  what  was  written  by  olbct 
clerks  ? — f  did. 

Did  you  ever  know  of  any  debts  doe  frott 
Bollakey  Doss  to  Maha  Rajah  Nundooomarf 
— 1  knew  it  from  Pudmohun  Doss  only. 

Did  yon  know  of  ony  bond  to  Maha  Rpjab 
Nundocomar  from  Ikillakey  Doss,  of  your  own 
knowledge? — 1  knew  of  one  for  ten  thousand 
ranees. 

Did  vou  ever  hear  of  any  jewela  of  Maha 
Rajah  Nundocomar's  being  in  Bollakey  Dooa*a 
possession  ? — i  dki  not  hear  it  from  BoUakey 
Doss. 

Did  you  write  the  bond  for  10,000  mpees  P— 
No;  Mohun  P^rsaud's  brother,  IwalUite  Per- 
aaud,  wrote  it  at  Chandemagore.  I  have  aeea 
the  bond  here. 

Crom-Examinatumm 

How  many  books  of  Bollakey  Doaa  hava 
you  seen  here  ? — £ight,  [eight  books  prodaeed] 
Ave  of  which  are  ofconsequenoe. 

Do  theie  five  contain  all  the  accounts  of  bo* 
sineas  which  came  within  your  knowledge  and 
charge  ?— Yes. 

Had  not  Bollakey  Doss,  besides  his  bosniaas 
account,  many  of  a  private  nature  whieh  camo 
into  these  books?— There  were  othv private 
accounts  contained  in  books  which  were  atoleo 
or  dest^oved  from  Bollakey  Doss,  when  wa 
were  at  Buxar  with  tha  army.  This  will  ap- 
l^r  by  the  hooka  produced ;  you  Bust  noC 
taka  it  from  my  mouth:  I  aevcr  «w  those 
books  that  were  stole  ;  balaaeci  from  thoot 
books  are  entered  in  the  hooka  OB  tha  table. 

He  tarns  to  tha  booki  aad  iwdi  thk  entry. 

"  The  Jnmma  of  Dean  Chand  Rnttingar,  ap 
entered  in  the  private  cottah  of  BoUakay  Doaa. 

'*  Yoor  Jonuna  in  tha  prifnta  aecoantt  of 
BolWw9AMk   Tkiw  pwcn  Mra  alMdMid 
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at  the  battle  of  Boxar ;  therefore  Rattoo  Cbond 
havio)^  drawn  oat  your  acoooota,  aod  having^ 
eztra^ed  your  aocoants  from  yoar  books,  ac- 
eordinij^  to  ordera,  an  entry  ia  made  of  them 
here." 

Wilnets,  There  is  an  aoeomit  in  the  Rose- 
namma  here  produced,  of  the  cootenta  of  all 
the  papers  and  books  that  were  stolen. 


/ttne  11, 1775. 

Mr.  Juatiee  Le  Blaistre  hafing  aii|fgesled, 
that  Dr.  Williams  had  inform^  him  that 
OabgirtHSsen  might  be  brought  i^to  court  on  a 
cott,  to  igpre  his  evidence,  and  the  jury  being 
Tory  desirous  to  hear  it,  the  Court  declared 
their  opinion,  that  Guogabissen  having  a  great 
interest  in  the  estate  of  BoUakey  Doss,  which 
was  divided  by  his  will  in  shares  accordingly  to 
the  component  ][>arts  of  a  rupee,  the  Counsel 
for  the  Crown  would  not  be  entitled  to  call  him ; 
the  prisoner  was  therefore  told  to  advise  with 
his  counsel,  and  say  whether  he  wished  to 
have  him  called.  The  Court  at  the  same  time 
acquainted  the  jury,  that  as  Gungabissen  was  a 
witness  who  would  not  be  called  on  the  part  of 
the  crown,  they  must  receive  no  prejudice  if 
the  prisoner  declined  calling  him  ;  because,  if 
called  by  the  crown,  he  would  have  a  r^t  to 
object  to  him,  on  account  of  his  interest.  The 
pnsoner  having  consulted  with  his  counsel,  re- 
turned for  answer,  that  if  he  waa  sure  Gunga* 
bissen  would  speak  to  the  truth,  he  should  be 
desirous  to  have  him  called ;  but  that  he  con- 
aidered  him  as  under  the  influence  6f  Mobun 
Persaud,  add  therefore  feared  that  he  might  not 
apeak  the  truth,  and  that  he  declined  calling 
him ;  but  the  jury  shewing  a  strong  desire 
that  he  might  be  called,  the  prisoner  and  his 
counsel  consented  that  his  evidence  should  be 
received ;  whereupon  Dr.  Williams  and  Mr. 
8tark  were  again  sent,  and  on  their  return 

Mr.  Williamt  waa  awom. 

Court,  How  was  Gungabissen  yesterday  ? 
— -itf.  I  went  to  Mohan  Persaud's  house:  1 
found  him  lying  upon  his  cot.  The  first  ques- 
tion 1  asked  him  waa,  what  his^nama  waa :  he 
said,  Gungabissen.  I  asked  bim  as  to  hia  dia- 
ease :  he  told  me,  he  had  a  severe  flux ;  ten, 
twenty,  or  thirty  stools  a  day ;  a  continual 
thirst ;  and  that  on  drinking,  be  went  to  atool, 
and  it  came  from  him  immediately.  I  felt  tus 
pulse,  and  found  him  to  have  a  stow  hectic 
fever  ;  and  I  believe  he  haa  a  scirrhoas  liver. 

When  you  saw  bim  yesterday,  did  you  think 
he  could  be  bnmght  into  court  r — I  thought  be 
Goold  not  with  smty.  On  my  return,  1  report- 
ed to  the  chief  iostice  in  ooort,  that  I  did  not 
think  it  sate  to  bring  Oongabiasen  to  the  eoort 
I  thought  it,  and  reported  it.  1  aflerwarda  ao- 
-quainted  Mr.  Justice  Le  Blaistf^,  that  if  there 
was  an  absolute  necessity  fbr  his  appearance 
here,  I  thought  he  might  be  brought  on  a  cot ; 
•nd  I  would  attend  hfan  aiyaelf.  Mr.  Joitice 
Le  Haiitn  baiftatMbMltMit«M,  that  the 


gentienen  in  the  House  of  Commons  were 
sometimes  brought  in  their  flannels,  then  I  said 
what  I  mentioned  about  the  cot.  1  went  to  see 
Gungabissen  this  morning,  with  an  intention, 
if  possible,  to  have  brought  bim  here.  I  waa 
the  first  |>erson  that  entered  his  room :  I  found 
him  off  his  cot :  no  one  was  in  the  room  1  saw 
him  in  yesterday :  he  was  not  in  the  room  I 
saw  bim  in  yesterday ;  Jiut  in  a  little  room  of 
verand^,  contiguous  to  that  in  which  he  lay, 
supported  by  three  or  four  neople,  at  stool,  and 
so  much  exhausted,  that  ne  tumbled  on  the 
cot  when  they  brought  bim  to  it,  and  it  waa 
some  time  before  he  could  give  me  ftn  answer. 
After  recovering  his  strength,  1  asked  him 
aome  questions  relative  to  his  disorder  ;  he  told 
me  he  waa  worse,  and  thst  his  very  howela 
were  coming  from  him :  I  told  him  he  must 
^o  with  me  in  a  dooley :  he  said  that  it  waa 
impossible ;  ^id  not  1  see  what  a  state  he  was 
in  r  and  held  out  hia  hand  to  me.  He  waa 
then  in  a  cool  sweat,  with  a  low  pulse.  I  fur- 
ther proposed  to  him,  that  he  should  go  in  hia 
cot,  and  be  lifted  over  the  veranda  by  ropea, 
and  be  covered  up.  He  replied,  he  rauat  die  if 
he  went;  he  could  not  go;  be  must  die.  I 
then  desisted  from  any  fanher  persuasion,  and 
returned. 

What  is  yom  opinion?— ^That  the  man  could 
not  be  brought  here,  and  carried  back  again, 
without  imminent  danger  of  expiring  from  fa- 
tigue ;  and  that  he  has  not  strength  to  undei^ 
go  any  examination,  after  the  fstigoe  of  bring- 
ing him  to  court :  had  he  not  told  me  that  be 
has  been  exceedingly  ill  near  two  years,  I 
should  not  have  auppooed  he  could  live  many 
boura,  from  the  state  he  appeared  in  thia  monn 
mg. 

Master  Mac  Veagh,  Keeper  of  the  Records, 
being  called,  produpe^  three  papers. 

What  papers  are  theaeP— The  original  will 
of  Bollakey  Doss,  and  a  translate  of  it ;  toge- 
ther with  an  aeooont  current  of  Bollakey  DoMt'a 
estate. 

Prom  whence  had  yoa  theoe  papers  P-— I  r»- 
ceivedJbem  from  Mr.  Sealy,  the  late  Regisler 
of  the  Mayor'a  court. 


Mr.&o/y 

Did  you  deliver  these  papers  to  Master  Mae 
Veafffar-I  did. 

Where  did  yoa  get  them  fromP^I  look 
them  from  thj  records ;  they  are  part  of  the 
records  of  the  Mayor's  court,  and  were  among 
the  other  recorda  and  monimOnts. 

Is  the-acooont  current  in  Engliah  an  original 
pper? — It  Is. 

Are  these  any  part  of  the  munimenti  of  the 
late  Mayor'a  court  P — ^They  are. 

[The  Translate  of  the  Will  of  Bollakey  Do(M 
waa  read,  of  which  the  folk>wing  is  a  copy.] 

A  Will  of  Bollaket  Doss,  in  Nagree  Lan- 
guage, tranalated  into  EOglisb. 

« I,  BoMiiy  nm  Awgwrwafli  Mag  ydtfc 
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in  body,  do  make  this  my  will,  is  I  pretend  to 
dispose  of  my  estate  persoosJIy,  should  I  lite 
longer ;  but,  in  case  of  my  decetse,  then  my 
Mid  estate  to  be  distribuied  as  follows :  afWr 
'the  money  dse  lo  me  by  the  Company  is  re- 
ceiTed,  6rst,  I  request  my  debts  be  paid,  ai^ree- 
nble  to  accounts,  and  ihe  remainder  to  be  di- 
vided into  sixteen  parts,  or  sixteen  annas, 
whereof  to  be  distributed  for  the  di? ine  ter? ice, 

▼12. 

*'  To  8rec  Goberdon  Nautjee,  one  anna  (In.) 
To  Sout  Mumlier,  or  Seren  Fagodt,  named 
8ree  Be-tthol  Nautjee,  Sree  Motburesbjce,  8ree 
Oocul  Nautjee,  Sree  Modun  Mobonejee,  Sree 
Puarrackow  Nautjee,  Sree  Gnculchuoder  No- 
hunjee,  Sree  Nownit  Peeawjee,  two  annas, 
(9  a.)  To  Sree  Bridjonauljee,  half  an  anna, 
Ifip)  To  all  the  Ballokes  of  Gussaiu^,  one 
nnns,  (1  a.)  Tv  Sree  Modun  Mohunjee,  and 
hfte  Bhu|{^afTrutjeer  Bobo,  Haifa  pic,  or  Eng- 
lish (Up.)  To  Sree  Go? indjee  Tickoytmi>w, 
half  a  pic,  (Up.)  To  Sree  Mohaw  Probbojee, 
lialf  a  pic,  (\kp.)  To  Sree  Gopceul  Nautjee, 
and  Sree  GoTlmljee,  half  a  pic,  (\\p)  To 
Poorestom  Klietter,  half  a  pic,  (l}f>.)  To  the 
Bustnubs  of  Gocul  and  Brendabun,  a  quarter 
of  an  anna,  (3  p.)  To  all  persons  assistinir  in 
Ihe  Sreejeer  Saut  3Iuailier,  half  an.anna  (6/>.) 
To  Sree  Brayjayr  Muhunt,  Boyrsflfguies,  and 
Goburden  f  uHiattjr,  a  quarter  of  an  anna, 
(3/>.)  For  the  msking  of  Sree  Na«tjee*s  (har- 
den, one  anna,  (1  a.)  To  Sree  Bollodebjee,  a 
quarter  of  an  anna,  (3  p.)  To  Sree  Gopaul 
Lauljee,  at  Banarass,  a  quarter  of  an  anna, 
(3  p.)  To  Sree  Jomunabjee,  half  a  pic,  (\\p.) 
To  Sree  Baulkissoojee,  at  Sorat,  half  a  fiic, 
(l|p.)  Ditto,  one  anna,  (1  a,)  making  in  the 
whole  nine  annas.  The  remainder  se? eu  anqas 
to  be  distributed  as  follows,  viz. 

*•  To  my  wife,  four  annas,  (4  o.)  To  Gun- 
IpdMssen,  and  Hingoo,  my  nephews,  one  unna, 
fl  a.)  To  my  three  daughters,  named  Shebun 
Bebee,  Oungaw  Bebee,  and  Moticbun,  three 
Aoarters  of  an  anna,  (9 p.)  or  three  pics  each. 
To  my  brother,  Sam.  Doss,  a  quarter  of  an 
aona,  (Sp.)  and  from  the  remainder  one  anna, 
(]  c.)  To  KJssen  Jebun  Doss,  five  hundred 
rupees,  (500  r.)  To  Pautuckjee,  one  hundred 
rupees,  (100  r.)  To  Bassjee,  fifty  rupees, 
(50  r.)  and  the  remainder  to  other  persons. 

^  After  the  Company's  money  is  recetted, 
out  of  tho  said  money  ten  per  cent,  to  be  paid 
to  brother  Prodoomone  Doss,  as  1  have  given 
Irim  a  note ;  and  after  my  debts  are  paid  off, 
-the  remainder  and  residue  to  be  distributed  ac- 
cording to  the  particulars  above-mentioned. 

*'  1  have  given  Baubo  Dhorromchun  a  note 
for  four  thousand  rupees,  (4,000  r.)  which  are 
•to  be  paid  him. 

**  And  bf  siiles  this,  the  outOanding  debts  at 
Dacca,  Runirpore,  Denazpuze,  Purneah, 
Uaxadavad,  Huucrhly,  Mungair,  and  Patna ; 
to  be  recovered  aj^reeable  to  books  and  accounts 
on  those  places,  and  the  same  to  be  distributed 
•s  fulloivs,  viz. 

•*  To  Srecgeer  Doarroy,  Gooroor  Dnarroy, 
Md  SaiU  D,  UaiMUer,  |VQ  uuMi,  {%  a.)    To 


make  a  garden  and  well  in  my  name,  to  be 
given  to  the  Brahmons,  two  annns,  (S  a.)  To 
my  wile,  four  annas,  (4  a.)  To  Gnagahiasan 
ami  Uiogoo,  my  nepbewa,  Ibor  aaoaa,  (4o.) 
To  Prodoomone  Dosa,  for  his  trooMe  and 
picasore,  four  annas,  (4  a.)  loaking  aiateca 
annas. 

**  I  do  further  declare,  that  I  had  madco 
power  of  attorney,  before  this,  in  the  oanaes  of 
brothers  Mobun  Persaud,  aind  Prudooaiono 
Doss;  which  I  leave  to  the  pleasure  of  brotlier 
Prodoomone  Doss.  I  request,  all  1  owe,  and 
what  is  owing  to  me,  be  paid  and  received,'  ac- 
cording to  accounu  of  every  aetllement.  Tbio 
is  my  will,  which  I  thought  proper  lo  omIco  in 
my  life-tiooe,  and  desire  to  be  execoled  in  ibe 
same  manner  as  aforesaid ;  and  at  the  request 
of  my  wife,  I  appoint  Gungabissen  and  Hiogoo 
Laol,  my  two  ncjihews,  my  truateca.  And  the 
management  of  all  the  huaineos,  debts,  and 
dues,  books  and  papcra,  1  leave  to  the  care  of 
Prodoomone  Does. 

^*  Mitty,  or  month  of  June,  fbarth  day  of  the 
moon  Sumbet,  or  the  N agree  year,  1896.-*- 
Written  by  RisseojelHin  Doss.— Signed  by 
BoLUkKEY  Uoss,  who  approved  of  the  above 
writing.— Witness  DoRRoxcncaN,  Khseiuk- 
BCN  Doss,  being  decUred  by  Bollakey  Doaa. 
Bengal  year,  1 176,  June  13ih.  [A  true  copy.] 
— Signed,  Richaro  Mac  Vbagh,  Keeper  of  ibe 
Records." 

Court,  This  aceoont  is  properly  po  evi- 
dence ;  it  is  not  delivered  in  b^  an  executor; 
and  xery  little  would  arise  froin  it  if  it  had  been 
signed  By  the  executor ;  for,  as  tlie  money  had 
certainly  been  paid,  whether  properly  or  nal; 
the  executor  woold  have  brmight  it  into  bis 
account ;  otherwise  lie  woold  have  been  bim* 
self  chargeable  with  it. 

The  Counsel  for  the  Crown  cloied  their  evi~ 
dence. 


The  Counsel  for  the  Prisoner  obfected,  tbat 
there  was  no  evidence  of  the  forgery  and  pub- 
lishing of  the  bond  produced ;  but  the  Coart 
being  unanimously  of  opinion,  that  there  was 
sufficient  evidence  to  put  the  prisoner  opoa  ~ 
defence, 

The  Qmntil  for  the  Defendmrni  itated 
Defence  as  follows. — ^That,  first,  be  could  cell 
witnesses  present  at  the  time  when  Bolla%ey 
Doss  executed  the  bond :  that  two  witnesaes  lo 
the  bond,  now  dead,  were  living  when  Ibis 
transaction  cam^  to  the  knowledge  of  M uboa 
Persaud :  tbat  he  would  produce  letters  in 
Bollakey  Doas's  liand- writing,  admitting  the 
j  bond,  and  the  circnmstaoces  of  the  jewels^  and 
an  account  aigned  by  Mohun  Perssod  and  Pud- 
roohon  Doss,  in  the  presence  of  Gnngabisaeu, 
in  which  the  sum  contained  in  the  b<Md  is  in- 
clutled,  aa  also  a  paper  in  the  hand-wniing  nf 
Bollakey  Doss,  in  which  the  particulara  oftbe 
transactions  are  stated :  and  that  entriea  were 
made  of  the  same  in  tlie  books  tbat  were  loot, 
and  letters  of  correspondence  between  Bollakev 
Doss  and  Haha  Rajah  Nondooomari  in  wbklt 
trmictiiw  wu/umtktmL 
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.     Tage  Roy  called. 

Have  you  gat  any  natural  brother  P— I  have 
one  brother  only,  called  Maitabroy ;  he  vraa 
my  elder  brother. 
'   Js  he  liTing-or  ilead  ? — Heia  dead. 

Where  was  he  during  the  laat  eig^hteen 
months  before  his  dea^h  ?  —  Soooetimet  at 
Honghly,  and  aoiDetinies  at  Calcutta. 

What  was  his  natrre  place  ? — Bareai  Adam- 
)>ore,  at  DoncacoUab,  io  the  cbucklab  of  Burd- 
wan. 

HaTe  you  e? er  teeo  your  brother  write  f — I 
have. 

Can  you  read  Bengal  P — Yes. 

Is  this  your  brother's  writing?  [A  Letter 
produced  marked  1.] — It  la  not  my  brother's 
writing. 

'     Who  then  wrote  itP — I  did,  by  my  brother's 
direction,  in  bis  presence. 

Look  on  the  cover:  whose  seal  is  thatP — It 
is  my  brother's  seal. 

Can  you  read  Persian  P— I  cannot  read  Per- 
sion,  but  I  know  the  seal. 

Was  the  impression  on  your  brother's  seal 
afiixed  by  you  P— I  set  the  seal. 

How  came  your  brother  not  to  write  P-^My 
brother  was  engaged  in  other  business,  and  de- 
sired me  to  write. 

To  whom  was  it  directed  P — Mahomed  Hee- 
amut  Seera&fut  Roopnarain  Chowdrowjee. 

When  did  your  brother  die?-* About  two 
years  and  half  ago. 

W^as  your  brother  a  person  well  known  in 
Calcutta  ?— He  waa  known  to  rich  and  poor  in 
Calcutta. 

To  whom  P  mention  some  persona.— He  was 
a  servant  to  Sam.  Buchy.  who  was  io  the  gaol. 
Baboo  Huzreymull  and  Oiachund  Baboo  knew 
him. 

Crou  Examination, 

Was  your  brother  a  servant  to  Sam.  Buchy  P 
--He  was. 

On  what  account  was  Sam.  Buchy  in  gaol? 
— He  was  six  years  in  gaol,  on  a  dispute  about 
the  Company's  salt. 

How  old  are  you  ?— Thirty-three. 

How  old  was  your  brother?— Three  years 
and  a  half  older  than  I* 

When  did  you  come  to  Calcutta? — Nine 
days  ago. 

From  what  place P—Douyacalla  in  the 
chuckU  of  Burdwan. 

On  what  account  did  you  come  to  Calcutta  ? 
— A  letter  came  from  Burdwan,  from  the  Rajah 
of  Burdwan's  house,  calling  me  theite:  I  did 
not  go  on  that  letter :  afterwards  Roopnarrain 
Chowdree  wrote  me  a  letter ;  a  peon  came  with 
the  letter. 

Have  you  got  that  letter  P-«The  letter  was 
wrote  to  the  Jannadar:  he  did  not  give  me 
the  letter :  another  letter  came  to  me  with  a 
peon  and  kittree,  from  Roopnarrain  Chowdree : 
when  they  arrived  I  waa  basv,  and  was  not 
found  ;  when  I  waa  foaod»  tney  gave  me  a 
letter,  lequiriiy  am  to  oone  toTtlie  praMMO. 


I 


What  do  yon  mean  by  the  presence  P  do  y oa 
mean  the  Court? — I  do  not  mean  the  Adawlet; 
they  did  not  tell  me  plainly  where  I  was  to 
come:  they  told  me  I  roost  tell  what  I  knew: 
I  said  I'  knew  nothing  but  what  I  knew  irom 
my  brother:  I  came  on  that  letter:  1  received 
it  the  third  of  Justin. 

Were  you  ever  in  Calcutta  before  P — I  camtt 
to  Calcutta  nine  years  ago. 

Where  did  your  brother  die? — At  Donya«> 
colly,  in  his  own  house:  be  waa  ill  five 
mouths. 

Were  you  ever  in  Calcutta  when  yoor  bro* 
tber  was  there  P — Yes. 

Whom  did  he  live  with  P — Sometimes  in  tb# 
bouse  of  Nohun  Loll  and  Nundo  Loll  •  be  al- 
ways staid  with  Sam.  Buchy,  being  his  servant. 

When  was  your  brother  acquainted  with 
Roopnarrain  Chowdree?— From  the  time  whea 
he  went  to  Burdwan. 

How  long  ago  is  that? — ^Ten  or  twelve 
yeara  ago. 

How  long  did  voor  brother  stay  in  Burdwan  f 
—-He  never  staid  long. 

What  do  you  mean  by  the  time  of  yoor  bro* 
ther's  going  to  Burdwan  ? — My  brother  went 
three  different  times  to  'Burdwan  upon  ba« 
siness. 

When  did  he  first  go  P— The  year  Mr.  Sum- 
ner went  Chief  to  Burdwan:  he  went  with 
Cossenaut  Baboo;  that  was  the  first  time. 

Was  your  brother  ever  in  Burdwan  befoM 
in  bia  life  P — Not  in  the  town  of  Burdwan. 
*   Was  he  ever  in  the  province  of  Burdwan  ?— ^ 
He  waa  bom  in  a  chuklah  of  that  province. 

Was  your  brother  a  servant  to  Cossenaut 
Baboo  ? — No :  he  went  with  Cossenaut  Baboo, 
who  promised  to  give  him  employment,  as  I 
have  been  informed. 

How  long  did  your  brother  stay  with  Cosse* 
nautP— Ten  or  twelve  days. 

Did  your  brother  write  Bengal  P — Yes. 

Did  your  brother  write  bis  letters  himself, 
or  you  for  him  ? — When  I  was  with  my  bro- 
ther, and  he  desired  me  to  write,  then  1  used  iB 
write. 

How  long  is  it  since  you  wrote  that  letter  P 
— Thirty-six  months. 

Where  is  your  brother^s  seal  now  ?— With 
me :  1  can  produce  it. 

How  long  have  you  had  it?— It  was  in 
my  house  after  the  death  of  my  brother:  1 
had  it. 

Have  you  sealed  any  letters  with  the  seal 
since  von  had  it?— No:  why  shouki  1  seal 
with  the  seal  of  a  deceased  person  ? 

Baboo  Huzrey  Mult  examined. 

Were  you  ever  acquainted  with  a  person  of 
the  name  of  Natheb  Roy  P — My  houw  is  a 
house  of  charity :  a  great  many  people  oom« 
backwards  and  forwards  to  and  from  my 
houae :  I  do  not  know  what  Matheb  Roy  yoii 
mean. 

Do  yon  know'  any  body  of  the  name  of  Ma« 
theb  Roy  ?— Thei«  wts  one  Bfatheh  Roy,  % 
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Idtree,  here  a  greal  while  ago :  he  came  from 
the  westward* 

What  iort  of  a  man  was  he?-^He  wore  a 
chowran  (broad)  turbao :  he  was  rather  old. 

How  old  might  be  be  ?— Something  abcfe 

fiftv. 

How  many  years  ago  is  it  since  he  seemed 

to  be  kboYe  fihy  ? — AlMUt  ten  years  ago. 

Was  be  6(\y  ten  years  airo,  or  would  he  ap- 
|iear  to  be  that  age  now  P— 1  saw  him  thee  ;  1 
•peak  of  his  age  as  then  :  I  have  not  seen  him 
•Uice. 

CAmrt.  Have  you  seen  him  more  than  once  ? 
•^A.  I  msy  have  seen  him  two  or  three 
times :  1  do  not  IrccOllect :  it  was  a  great  while 
9go. 

Have  yon  erer  heard  of  any  body  else  of  the 
same  ?— I  am  much  employed  in  business :  I 
cannot  tell  whether  i  have  seen  any  other  per- 
0On  of  the  name. 

Did  you  know  any  of  bis  connections  ?  did 
you  know  his  relations  ?— I  did  not. 

Do  yon  know  whether  he  had  a  brother  ? — 
People  know  these  things  by  enquiry:  i  do 


Did  yon  know  whether  he  was  a  senrant  to 
Sam.  Buchy,  or  to  any  man  in  gaol  ? — Sam. 
Bucby  was  formerly  m?  Gomastah :  after- 
wards he  set  op  business  for  himself :  I  cannot 
fiy  whether  he  was  or  was  not  servant  to  Sam. 
Bucby,  as  many  people  went  backwards  and 
ferwards  to  m  v  bouse. 

Do  you  believe  he  was  a  servant  of  Sam. 
Buchy's?-- >!  do  not  remember. 

Are  you  sure  that  Matheb  Roy  ten  years  sgo 
appeared  to  be  aliove  fif^v  P— i  never  enquired 
bis  age :  it  is  only  from  looking  at  him :  I  have 
tDentioned  that  he  appeared  above. 

Are  yon  sure  that  he  was  more  than  twenty - 
iia  yearaP— He  certainly  was  more  tlian 
twenty -six  years :  1  before  said  he  was  6fty 
years :  1  cannot  tell  to  a  year. 

Can  you  say  with  certainty,  whether  you 
■ent  a  man  of  the  name  of  Matheb  Roy  toBurd- 
wan  P— I  do  not  remember :  I  cannot  say  for 
certain :  Sam.  Buchy  can  best  tell. 

Is  Sam.  Buchy  alive  or  dndP— He  is 
alive. 

Couenaut  Baboo  examined. 

Did  you  ever  know  any  man  of  the  name 
cf  Matheb  Roy  P-^-What  Matheb  Roy  do  yon 
meanP 

Did  you  ever  keep  any  man  in  your  family 
Hf  that  name  P— There  was  a  person  of  that 
Bame,  who  was  son  of  Buogoo  Loll  Sunnuh, 
Kittree  of  Burdwan,  who  uwd  to  ootne  back- 
wards and  forwards  to  my  bouse :  be  did  uot 
Uf  e  in  my  house,  hot  eat  and  drank  there : 
Buugoo  Loll  was  a  mau  of  consequence :  he 
Waa  a  servant  to  the  Nabob, 

How  long  have  you  known  Matheb  Roy  p— 
Aboat  twenty-five  years. 

Js  that  since  you  first  knew  him  P — Yes ;  I 
knew  him  well ;  he  was  a  man  of  this  coimtry 
as  well  as  myself. 

What  was  bis  figure  P— A  whitish  mao, 
marli^  with  the  tnuJl  foz. 


How  old  would  he  be  if  alive  now  P— I  cao- 
not  say  .for  certain ;  I  imagine  about  fifty,  if 
alive  now. 

Do  you  take  his  age  from  his  appearance, 
or  from  your  knowledge  P — From  seeing  him. 

When  did  yon  first  know  him? — ^Tbe  time 
ef  the  Marattas  disputes,  when  the  Nabob  fled 
to  Bella w,  in  the  year  1148,  or  49, 1  first  knew 
him :  thirtv-four  years  ago,  a.  d.  1741. 

How  old  was  he  when  you  first  knew  him  f 
— He  was  a  young  man,  from  eighteen  lo 
twenty. 

How  many  children  had  Matheb  Roy  ?~ 
Four ;  one  called  Ballob  Roy,  the  second  called 
Matheb  Roy,  the  third  called  Saheb  Roy,  and 
the  fourth  called  Panjeb  Roy.  **^n^ 

How  many  children  had  Saheb  Roy  P— One 
son,  I  knew  of  no  mOre. 

Did  you  ever  know  any  MathdiJfloy,  the 
son  of  Saheb  Roy  P — No ;  I  am  sure^  I  did 
not  know  a  Matheb  Roy,  the  aon  of  Sabeb 
Roy. 

Did  any  Matheh  Roy  go  to  Burdwan  with 
you  in  the  time  of  Mr.  Sumner  P—1  do  not  re- 
member. 

Are  yoti  positively  sure  that  no  Matheb  Roy 
was  the  son  of  Saheb  Roy  P — 1  did  not  know  a 
Matheb  Roy,  the  son  of  Saheb  Roy. 

Was  there  any  Matheb  Roy,  the  son  of  Sa- 
heb Roy,  that  you  promised  to  get  an  employ 
forP — 1  do  not  remember. 

Do  you  know  the  son  of  Saheb  Roy  P— >!  do 
know  the  son  of  Saheb  Roy,  the  son  of  Bnn- 
goololl. 

Do  vou  know  his  name  P— >Hi8  name  is  De- 
man,  1  believe. 

I    Tajee  Roy  is  called  and  shewn  to  Cossenaiit, 

Is  that  the  son  of  Saheb  Roy  P— This  is  no 
son  of  any  Saheb  Roy,  I  know. 

Court.  Tell  this  man  what  Cossenant  has 
said,  and  tell  him  the  consequences  ef  sprung 
falsely. 

Tajcc  Roy,  I  am  the  son  of  8ahd>  Roy,  the 
son  of  Buagoololl. 

How  many  sons  had  yonr  father  P — One. 

Couenaut.  There  is  another  BoageobU  of 
another  cast. 

Of  whatpergunnab  was  the  last  BnngooIoU  P 
—I  do  not  know  where  be  was  born;  he  was 
in  service  at  Mancoor,  and  lived  at  Hougly. 

Do  you  know  hb  family  P — I  do  net. 

Of  what  peigunnah  was  the  first  named 
Bungoololl  P— Of  the  city  of  Burdwan. 

Are  yon  sure  he  was  notof  Doynacolly?— 
I  cannot  determine ;  1  knew  him  at  Burdwan, 
and  I  did  not  know  him  at  Dovnacolly. 

Did  yon  know  the  other  fiimgoofollP— I  do 
not  know  the  man  now  here,  iCa  other  Bnn^ 
gooloU  was  in  service  at  Mancoor. 

Q,  to  Tafee  Roy.  Is  yonr  fitttber,  Saheb  Hoy, 
alive  or  desd  ?—ii.  Dnd. 

Where  did  yonr  grand&ther  Bungootoll 
live  P — At  Saitagong,  in  the  djetrtet  ef  Hoagiy. 

How  isany  children  had  he  P — Only  one. 

How  came  yon  to  say  that  yonr  Imtbar 
wanlte  Hoaigly  wiili  CMMMuii  In  Ifm  tiiM  aif 
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Mr.  Sumner? — I  do  know  that  he  went  to 
Houffly  with  Cossenaot ;  if  Cossenant  does  not 
recollect  it,  1  cannot  help  it ;  he  was  a  poor 
man ;  I  can  prove  that  he  did  go  by  a  bondred 
people. 

Q.  to  Costenaut,  If  any  man  of  that  name  or 
family  had  gone  with  you,  should  yon  bare 
recollected  it  ? — A,  When  1  went  to  Bnrdwan, 
many  persons  went  with  me :  i  cannot  say  he 
dill  not  go. 

As  you  knew  the  family  of  the  BnngooloUs 
of  Mancoor ;  if  one  of  them  had  gone  with  you, 
should  you  know  him  ? — I  belUre  I  should 
hare  known  if  any  person  of  the  name  of  Ma- 
tbeb  Roy  had  gone  with  me. 

[Question  repeated  by  one  of  the  Jury.]  If 
such  a  man  had  gone,  I  certainly  would  know 
him. 

[Question  again  repeated.!  I  did  not  know 
Bungoololl  of  Hougly's  hnuy  ;  therefore  can- 
not say  whether  I  should  hare  known  Him. 

How  old  was  Bungoololl  of  Hougly? — I 
cannot  tell. 

How  long  is  it  since  yon  saw  him  ?— I  have 
taken  an  oath  ;  I  cannot  safely  say; 

How  many  people  do  you  guess  might  follow 
you  to  Hougly,  expecting  employment? — 
Great  men  andlittle  men  were  with  us :  I  can- 
not say  exactly,  I  believe  about  500  or  1,000. 

Tagge  Roy  examined. 

Is  your  grandfather  alive  ? — No. 

How  long  is  it  since  he  died  ? — Fourteen 
years. 

Vo  you  know  whether  your  grandfather  was 
in  any  service? — He  was  Izardar  at  Hougly. 

Do  you  know  a  place  called  Mancoorr— 
Yes. 

Was  your  grandfather  in  service  there  ? — 1 
know  Mancoor ;  it  was  my  grandfather's  farm. 

Where  was  the  house  of  your  grandfather? 
—At  Hougly. 

Was  it  not  at  Barree  Adam  Poor?— My 
grahdfather's  house  was  at  Hougly. 

Where  was  your  father's  house?— My  fa- 
ther lived  with  my  grandfather. 

Did  your  father  live  in  the  house  after  your 
grandfather's  death? — 1  was  very  yoong. 

Where  were  you  born  ? — At  Chinsnra,at  the 
time  of  the  Maratta  invasion. 

Where  was  your  brother  born?— At  Barree 
Adam  Poor  in  his  uncle's  house. 

Have  you  ever  been  examined  belore,  about 
the  matters  you  have  given  in  evMence  to-day  ? 
— Whatever  I  was  asked,  1  answered  truly. 

To  whom  did  you  say  that? — ^To  the  gentle- 
men. 

To  what  gentlemen  do  you  mean?— That 
gentleman,  |j)ointing  to  Mr.  Jarret,  attorney 
for  prisoner.  J     ' 

Where  was  thatf— In  the  house  of  the  gen- 
tleman with  Mr.  Jarret,  [pointing  to  Mr.  Far- 
rer,  counsel  for  the  prisoner.3 

Roopnarraih  Chowdru  sworn* 

Did  you  know  any  person  of  tht  DMM  of 
JfathcbRoTf^-ldid. 
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Where  is  that  person  now  ? — Dead. 

Do  you  know  the  family  of  Matheb  Roy  f-* 
He  was  of  one  cast,  and  I  was  of  another :  I 
do  not  know  bis  family. 

What  was  bis  father's  name  ? — Saheh  Hoy. 

How  many  brothers  are  there  ? — ^Taijee  Roy 
and  Matheb  Roy. 

Did  you  know  his  grandfather  ? — No. 

What  i^ere  the  names  of  the  brothers  of  the 
Matheb  Roy  you  know? — Taijee  Roy  and 
Matheb  Roy. 

Do  you  mean  two  sons  of  the  father,  or 
three  ?— Two  only  used  to  come  to  me. 

Do  you  know  when  Matheb  Roy  died  ?— la 
the  month  of  Maog,  1179. 

Did  you  remenonier  any  letter  from  Matheb 
Roy  b^ore  his  death  ? — Yes,  in  the  month  of 
Baudou,  1179. 

J<n/deb  Chowhu  examined. 

Did  you  know  the  late  Bollakey  Doas  Seat? 
— I  did. 

Did  you  know  of  hisever  execntioff  any  bond 
to  Maha  Rsjah  Nundocomar?  Tell  what  yoa 
know  about  it.— I  remember  that  Bolla«ey 
Doss  Seat  wrote  out  a  bond  in  the  name,  of 
Maha  Rajah  Nundocomar;  his  writer  wrote  it. 

Did  you  see  his  writer  write  it  ? — 1  myself 
with  my  own  eyes  saw  the  writer  wri^e  it  id 
the  Persian  hand. 

Did  you  see  it  afterwards  executed  ? — I  savr 
Bollakey  put  his  seal  to  it. 

Who  were  the  witnesses  to  it  ? — MahOmed 
Commaul  of  M  uxadavad,  Matheb  Roy,  a  Keto 
try,  and  SilUbot,  the  Vakeel  of  Bollakey  Doao. 

Did  you  see  them  witness  it?— .1  myself  aavr 
those  three  men  witness  it. 

What  was  the  amount  of  the  bond  ?— I  do 
not  remember  exactly :  1  believe  it  was  within 
45,000  rupees,  and  somethuig  above  40,000. 

At  what  time  of  the  year  was  this  ?— I  do  not 
recollect. 

Tell  as  near  as  yon  can  what  month  it  waaf 
— It  was  in  the  rainy  season. 

Do  vou  know  the  person  now  e^led  Com' 
maul  6'Dien  Ally  Cawn  ? — 1  do  know  him. 

Is  he  the  person  you  saw  witness  that  \gHiA 
you  mention  ?— No. 

Who  was  the  Mahomed  Commaul  you  sair 
witness  it  ?^A  man  of  Mnxadavad. 

Did  you  know  his  fiither  ? — I  did  not. 

Is  that  Mahomed  Commaul  living  ? — He  is 
dead. 

Do  you  know  him  to  be  dead,  of  your  own 
knowledge? — I  do  certainly  know. 

How  long  is  it  since  his  death  ? — About  fift 
or  aix  years. 

Where  did  he  die?— I  went  to  th» house  of 
Maha  Rajah  ;  1  was  by  when  he  was  carried 
to  be  buried  :  I  enquired  whether  it  was  a  Bra* 
min  or  a  Mnssulman  going  to  be  buried  :  they 
answered,  it  was  Mahomed  Commaul. 

Did  you  know  Matheb  Roy  ?  who  was  he? 
—Matheb  Roy  was  a  kettry  of  Burdwan  ;  I 
knew  him;  lie  was  frequently  coming  back- 
wsrda  andfbrwarda  to  the  Maha  Rajah. 

Hair  kiof  bawa  ymi  btun  aequMoled  witk 
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Bollakey  Dott  ?— I  knew  bim  when  he  lived 
at  Muxada? ad,  and  often  saw  him  after  he  came 
to  Calcutta. 

What  connection  had  you  with  BoHakey 
Don  ? — He  was  a  Banian,  and  I  was  a  Bra- 
min ;  there  is  no  relationship ;  there  was  friend- 
tbip  between  us  ;  I  knew  him,  and  be  knew  me. 

Had  you  any  connection  in  buitiness  with 
yili?-.There  was  no  connection  in  business 
between  us;  he  was  a  ^at  8hroft;  1  fre- 
i^uenily  went  to  sit  down  in  his  house ;  be  de- 
•ired  it. 

What  was  your  business  f — I  was  formerly  a 
•errant  of  Maba  Rajah  Nundooomar:  be  is 
BOW  without  employment ;  bb  employment  is 
gone,  and  so  is  mine. 

Where  is  the  bond  yon  speak  of  executed  ?-~ 
The  bond  was  executed  in  the  house  of  Baboo 
Huzree  Mull  in  the  Burra  Buzar. 

Who  lived  in  that  house? — The  bond  was 
there  written :  people  belongini;  to  Husree 
Mull  lived  in  it ;  there  was  a  part  of  it  sepa- 
rated from  the  rest,  in  which  Bollakey  I>oss. 
K?ed ;  it  was  in  the  separate  bouse  where  Bol- 
lakey Doss  lived. 

Can  you  read  Persian  ?— I  do  not  know  Per- 
lian ;  how  can  1  read  it  ? 

Were  you  there  bv  chance,  or  sent  for  ? — 
Bollakey  Doss  calleo  me  and  carried  me  with 
him. 

Did  he  come  to  your  house  for  you  ? — He 
came  to  the  house  of  Maba  Rajah  Nundoco- 
mar,  where  I  was  then  sitting^.  Maba  RAJab 
Nnndocomar  said  to  Bollakey  Doss,  ftlon^y 
has  long  been  due  from  you  to  me  ;  now  pay 
h.  Bollakey  Doss  said  m  answer,  I  have  lost 
e? ery  thing  by  plunder  at  Dacca ;  I  have  not 
DOW  the  power  of  paying ;  a  great  sum  of 
money  is  due  to  me  from  the  English ;  when 
I  receive  that,  1  will  pay  you  first  of  my  cre- 
ditors. Having  said  this,  he  added,  I  will  now 
write  out  a  wnA.  Bollakey  Doss  in  this 
manner  pressed  Maha  Rajah  Nundocomar  a 
good  deal,  and  put  bis  hands  together  in  an 
attitude  of  praying  ;  and  at  last  Maha  R^jah 
consented.  Bollakey  Doss  then  said  to  Maha 
Raja,  Send  Mahomed  Commaul  with  me  to 
my  house;  I  will  there  write  out  the  bond 
immediately.  Having  said  this,  Bollakey 
Doss,  in  company  with  Mahomed  Commaul, 
left  Maha  Rajah's ;  1  likewise  obtained  dis- 
cission from  Maba  Rajah.  Having  gone 
down  stairs,  Bollakey  Doss  said,  Come  along 
frith  me  to  my  house,  and  1  having  executed 
a  bond  before  you  and  Mahomed  Commaul, 
will  send  it  to  Maha  Rajah.  After  this,  Bol- 
lakey Doss  and  I  went  to  the  hou(«  of  Baboo 
Huzree  Mull,  in  the  Burra  Buzar:  being  ar- 
rived there,  he  sent  for  his  writer.  The  writer 
came,  and  was  ordered  to  write  out  a  bond  in 
the  name  of  the  Maha  Rajah.  The  writer 
wrote  out  a  Persian  bond,  and  pot  it  in  (be 
bands  of  Bollakey  Does  Seat.  Bollakey  Doss 
Seat,  having  aeen  the  bond,  took  the  ring  ofi* 
his  finger,  and  sealed  it,  and  said  to  Mahomed 
Commaul,  Be  you  a  witneaa  to  it.  Mahomed 
*  [nnaul  afiixed  bit  owji  seal,  wilh  bis  own 


hand,  as  a  witness ;  ho  said  to  Bfatheb  Roy, 
Be  you  also  a  witness  to  this :  Malbeb  Roy 
seated  it  with  bis  own  band.  He  said  to  Sid- : 
labut.  Be  you  also  a  witness  to  thia ;  and  bo 
signe<l  it  with  his  own  hand.  Seitlahut  having 
put  it  into  the  handa  of  Bollakey  Doss  S«at,  be 
put  it  iuto  the  hands  of  Mahonoed  Comiaaul« 
and  said,  Cnrry  it  with  Seillabut  to  Maba  RaJAb 
Nundocomar's. 

You  sa^  Sillabut  signed  the  bond  ;  what 
did  be  write  on  it  ? — He  wrote  his  own  name, 
as  a  witness  ;  I  do  not  know  Persiao,  1  iina* 
gincd  he  signed  it. 

Did  Bollakev  Does  read  the  bond  before  be 
signed  it  f — The  writer  put  it  into  tbe  haoda 
of  Bollakey  Dosa,  and  he,  having  seen  it,  sign- 
ed it. 

Did  he  read  it  ?— Tbe  writer  read  it  to  bim ; 
he  heard  it. 

.What  is  that  writer'a  Daine?«— I  do  not  re- 
member it. 

Was  you  acquainted  with  bim  ?— I  have 
seen  him  with  Bollakey  Does ;  1  waa  not  ac« 
quainted  with  him. 

Do  you  remember  what  sort^f  a  man  be 
was?— I  do;  bis  ookNir  waa  hiaok ;  be  was 
about  forty  years  of  age. 

Do  you  knowSUUbutP — I  did  not  know  SU« 
labut. 

What  was  he?— A  Vakeel  of  Bollakey  Docs. 

How  many  years  waa  be  with  bim  r— 1  do 
not  know. 

How  many  years  did  yon  see  him  ebont 
Bollakey  Doss? — ^Three  or  four  years. 

l>o  you  mean  three  or  four  years  before 
signing  tbe  bond?— I  do  not  remember  kaw 
many  before ;  SiUabot  lived  aometinses  with 
Bollakey  Does,  and  aometimea  with  Maba  lia« 
jab  Nundocomar. 

How  long  after  aealing  this  bond  did  yon 
know  this  person  about  Bollakey  Doss  P— Two 
or  three  years. 

Wliere  did  be  go  then?— He  went  witkra 
that  time  to  Jaggemaut,  to  perform  idigiono  . 
ceremonies  along  with  Mohim  Peraand;  when 
he  returned  to  Calcutta  he  died. 

When  did  be  die? — I  do  not  know;  I  waa 
told  he  returned ;  I  heard  of  his  death. 

Did  any  body  else  write  upon  tlie  boo4l  ?— 
Nobody  else.  v 

Did  any  body  besides  Sillabut  write  any 
thing  at  all  upon  the  bond  ?— ^Sillabut  wrote  . 
upon  it :    Mahomed  Commaul  seated  it :    Ma« 
theh  Roy  sealed  it. 

Did  any  body  else  use  a  pen  ?-^Not  te  my 
remembrance. 

[The  Chief  Justice,  in  a  low  Toice,  told  the  ' 
Counsel  to  shew  him  another  bond  with  three 
aeals.] 

Omrt.   Yon  have  awom  poaitively;  yoa 
must  answer  positively. — A,  I  speak  from  cer*  * 
tainty  what  I  know :    I  saw  nobody  else  wtiie 
upon  the  bond :  I  do  not  remember  it. 

Do  yon  know  Mahomed  CommaolP— I 
acoiiainted  with  him. 

When  were  yoa  aoqaaiiteA  with  Wita 
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He  m%9  a  lervant  of  ibe  fiitber  of  Maha  Rajah 
Niiodooofliar :  when  hit  father  died,  Mahomed 
Coromanl  used  frequently  to  come  backwarda 
and  forwards  to  Maha  Rajah  Naudocoinar's 
bouae. 

Were  you  intimate  ?— There  wat  no  frientUhip 
between  us:  I  had  seeti  him  two  ur  three  times 
at  Maha  Rajuh's. 

Whut  wm  hia  employment  when  the  liond 
was  signed? — A  riisseck  (dependent)  of  Maha 
Rajah  Nundoromar. 

What  sort  of  a  man  was  Mahomed  Coin- 
maul  ?— A  middlings  sized  man,  of  a  yellow 
colour,  ralUcr  whitish. 

What  was  his  a'^e? — lie  was  near  35. 

Did  Matheh  Roy  or  Mahomed  Conimaul 
teal  first  ? — Mahomed  Cotnmaul  scaled  first. 

Who  sealed  next? — I  do  not  remember  whe- 
ther Natheb  Roy  sealed  next,  or  Nillabut  sit^ned. 

In  what  part  of  the  bond  did  Bollakev  Doss 
put  his  seal  ?  Was  it  at  the  top  or  at  the  bot- 
tom ? — It  is  a  fp'eat  while  a^^o :  1  know  no- 
thing of  such  a  dispute  to  come :  1  cannot  be 
positive  as  to  such  things. 

Whattise  wat  the  paper?  Was  it  at  large 
as  thit?  £The  indictment,  consisting  of  two 
half  sheets  of  parchment,  flouble<l,  was  shewn 
him.] — 1  do  not  remember  if  it  was  large  or 
small. 

Court.  Do  you  remember  if  the  teal  wat 
on  the  inside  or  the  outtide  of  the  pai>er? — A, 
Boll  a  key  Dost,  I  remember,  sealed  in  a  place 
like  this,  [pointing  to  a  margin  in  a  Persian 
paper,  shewn  towards  the  right  hand  corner  at 
top.] 

Are  you  sure  of  that  ?— I  remember. 

Where  did  Mahomed  Comn;aul  seal? — If  1 
were  to  see  the  bond  I  should  be  able  to  tell. 

Was  it  larger  or  smaller  <han  this  pa|>er? 

A  large  sheet  of  Benual  paper  shewn  bim.V— 

cannot  tell  whether  it  wat  larger  or  smaller: 
how  can  1  speak  to  what  I  do  not  remember? 

Was  it  as  large  as  this?  [A  Tery  small  piece 
of  paper  shewn  him.l— I  know  nut. 

Was  it  like  thit  f  [The  back  of  the  real 
bond  shewn  him.1 — I  do  not  remember ;  but 
if  I  was  to  tee  the  real  bond,  I  could  tell  the 
aeal  and  the  size. 

Could  you  know  the  imnreuions  of  the  seals, 
if  you  saw  them  ? — If  1  see  the  impretsiont 
of  the  seals  as  they  were,  1  should  know  them. 

Should  you  know  Bollakey  Dots*s  seal  ? — I 
know  Bollakey  Doss'a  aeal ;  from  seeing  the 
impression  of  the  seal,  I  shall  know  it. 

I  low  came  you  to  well  acquainted  with  Bol- 
lakey Dot8*8  seal  ?— It  is  a(buddammee)  almond 
teal.' 

Court,  Let  him  describe  the  shape.  [He 
describes  an  oval  on  a  paper] 

Q.  How  can  yon  know  the  impression  of 
BolUkey  Doss's  seal,  not  understanding  Per- 
sian ?— I  frequently  saw  it  upon  his  band. 

Did  you  ever  tee  Bollakee  Doaa't  teal  but 
upon  his  finger  P — I  never  taw  hia  teal  in  any 
other  place  Uian  his  finger. 

Court.    Were  you  to  aee  the  aeal  of  Bolla- 
key Dots  npoD  a  paper,  tboiild  you  know  it 
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from  any  other  ?-^i4. 1  should  know  the  impres- 
sion of  Bollakey  Doss's  seal  if  I  was  to  see  it; 
1  have  frequently  aeen  it  upon  his  finger. 

Do  you  know  the  iropresAion  of  Mahomed 
Commaurs  seal  ?— I  should  know  it ;  I  have 
frequently  seen  it  upon  his  finger. 

Were  you  to  be  shewn  a  paper  with  the  im- 
pression of  Mahomed  CommauPs  seal  on  it, 
.should  you  know  ii  ?— 1  coukl  not  read  the  let- 
ters, but  should  be  able  to  judge  from  the 
shape. 

Court.  Should  you  know  the  teal  ?  Many 
seahi  are  of  the  same  shape.— il.  I  do  not  read 
Persian  ;  but  I  think  I  should  be  able  to  know 
the  seal. 

Court.  Have  you  often  seen  the  seal  on 
Mahomed  CommauPs  finger? — A,  I  have, 
often  seen  it 'On  his  finger;  he  use^l  ot\en  to 
come  to  the  lioube  of  Malia  Rajah  Nimdoco- 
mar,  and  I  useil  to  see  the  teal  on  his  finger. 

Who  sealed  first  after  Bollakey  Doss?~ 
Bollakey  Dost  having  tealed  it,  put  it  into  the 
hands  of  Mahomed  ComHiaul,and  he  sealed  it. 

Where  was  it  wrote  ?-— In  the  house  of  IIoz- 
ree  Mull,  in  the  Burra  Buzzar,  in  the  pretence 
of  us  all. 

What  room  wat  it  in? — There  it  a  long 
room  runs  east- west,  the  door  to  the  tooth :  it 
wat  executed  there. 

Who  was  present  betides ?—Shaik  Ear  Ala- 
homed,  Choyton  Naut,  Lollah  Domanking, 
Matheb  Roy,  Sillabot  Vakeel,  aud  the  person 
who  wrote  the  bond. 

What  was  his  name  ? — He  wat  not  of  thia 
country  ;  I  did  not  know  him. 

What  hour  of  the  day  waa  it?— It  was  be- 
fore mid- day. 

-   Did  any  particular  conversation  paia  at  that 
time  ?— 1  here  waa  no  conversation. 

Was  there  not  between  the  rest  of  the  com- 
pany, while  the  bond  was  writing  ?— 1  remem- 
I  ber  no  conversation :    when  tlie  bond  was  fi- 
nished, he  put  it  in  the  witnesses*  hand :    we 
said  nothing :  what  thould  we  say  ? 

How  long  was  the  writer  writing  the  bond  ? 
— One  purree  (-^2  minutes.) 

Who  brought  in  the  ink  tor  the  seals? — ^The 
ink-stand  was  near  Bollakey  Doss ;  he  dipt  hia 
sea)  on  the  cushion,  and  sealed  the  bond. 

Did  be  bring  it  with  him  ?— He  was  a  shroft 
of  consequence,  possessed  of  a  sicca  ink-stand: 
it  wat  silver. 

Who  brought  it  into  the  room  f — 1  firtt  tair 
it  near  Bollakey  Dott. 

Wat  the  ink-stand  in  the  room,  or  brooght 
afterwardt? — Bollakey  Doss  went  with  his 
tewarry  before  us;  when  we  came  in,  we 
found  him  sitting,  with  his  ink-ttand  before 
him. 

What  conversation  passed  while  you  were 
at  Maha  Rajah  Nundocoroar's  ? — I  have  al- 
ready related. 

Did  no  more  pass? — No. 

Was  there  any  conversation  about  what  the 
aum  of  the  bond  wat  for,  at  Maha  Rajah's?—* 
There  was  no  conversation  about  the  amount 
of  the  bond  at  Maha  Rojah'a. 

3  R 
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[The  Hial  of  Commiul  <)  Ditn  Ally 
I  beture  |iro<iuccil  to  ihe  jur^,  is  sliewn  hiiB.] 

Do  yoa  know  whose  seal  this  is? — 1  do  not. 

[Joseph    Satcbeb,    clerk  to  Mr.  Jar  ret,  is 

:  called  in  pmve  the  Mivering  of  notice  to  Mo- 

hiiii  IVr^aud  to  protluce  an  ori|piial  Natfre^ 

paper,  giteu  tu  him  by  Maha  lUjah  Niinilooo- 


1>o  \ou  remember  anv  loentioo  of  a  pre-  |  Hny  ? — I  hife  ^een  his«nl«Mi  his  fififfn-;    I 
miiini  r*  tic  i;i«i  n  ? — No.'  i  «a«r  hiin  frequently  at  Maha  Rajah  IKuiidoco- 

D'»  %«»'i  rr»Kt  nitier  ih«  sum  ? — 1  do  not.  I  mar**  hoii«e. 

Iliirvtii  h»'ar  ih<!  bond  rr-id  * — The  ^»riter  i      If  ihi*  e^^temen  »f  the  adanlet  w«re  to  pot 
read  ir.'b.it  i  did  nm  iiridfrstiiid  ;    it  wa%  read  .the    «eai  or    Mahumeil  Coinroaul  on  aBOtncr 
in  V*  i^iJi* :  how  shouhi  I  know  nhat  the  bf>nd  .  p4pt-r.  ^hmild  yon  know  it  ?•  -1  shunM. 
tia%  ?  j      U  j<k  there  Bn>  cAnversation  of  jewels  at  the 

How  do  %nu    knoM    the  s*infi  .'* — I  did  not    Mah^  Kijth'^  :'>-Nu. 
knew  the  Rinouni  rd  the  h*  nd  :    I  heanl  thai  it  |      \%a«  iht-re  any  at  Bollakey  Don^? — No. 
was  within  Mi  afid  ab^ie  ■ii).0(*U  ni|ie»-s. 

When  did  \iiii  hear  ihat.'^It  «*»»  two  or 
three  d4«s  altfr  the  time. 

I>ul  Hidlakey  ihnm  look  at  any  bonks  before 
he  ordered  the  homl  tn  bewrnte? — I  did  not 
see  hiiii  e\4nnue  any  Inioks  hefure  the  lioml 
was  execiied;  when  I  rame  he  was  sitiiii>r 
down,  and  I  did   not  see   him  examine  any 

'^l.*'     I  I- 1  ^      A      i.'_>     u.  !  »*^>'t  ^ii^u  he,  Guoirabissen,  a^d  Pudmobun 

How  Innw  dHl  von  come  after  himr — He  '  -^    •  .    '      .,■      «     Vi   i,  •■*'"••" 

■    .     .™      I    "^   ■         I  «uii^.^i  u;-..    i»    Dosi,  were  in  tlic  Maha  Rajah's  house,  anjned 

went  in  hia  nalanoiiin  -,     I  followed   him:    it  ,  -     .  ' .  ^_^ ,  _^_.  .  _  •'|.  «..  ,  ^»  Tlr 

I    I.    t   ir          '       ^f.  _      •_  1  in  the  proper  hand- writinc  of  BolUkev   Dnaa. 

mt;rhi  be  half  a  ifiirree,  (!1  miiiiitea.)  !  _    . .  v     T                  ■ .  ^    ,    ..      ,y,       Z 

liid  }ou  find  the  other  pers<jns  ynti  men- 
tioned, sitiini;  when  you  came  in? — Four  of 
us  came  togetlier ;    myself,  Mahomed  Com- 

maiil,  Chaytim  Naat,  and  Shaik  Ear  Malio-    1  cannot  orodtice  it ;   1  hsfe  produced  all  tfao 
med.     Mntlieh  Hoy,  Lotta  Demon,  Sinj;  8il-  '  pafieri  I  nafe :    1  bare  no  paper  luder  suck 
labiit,    and    the    writer,  were  there  when  1    description, 
came  in. 

Had  I  he  writer  he^an  to  write  when  yna 
csme  in  f — .-Ifter  we  had  sat  down,  the  writer 
hmn  to  write. 

In  what  language  did  Bollakey  Doss  speak 
to  I  be  writer  ? — He  talked  in  Muors :  he  spoke 
iloura. 

Dotrs  be  understand  Persian?—!  do  not 
know  ;  he  talked  Moors. 

Was  the  bond  read  in  Persian  ? — Yes. 


and  to  produce  it  as  evidence  for  the  detenJooL] 

Q.  to  MohuH  Per  sand.    Hare  yon  prodiwed 
y  papers,  in  couseqiieDce  of  the  notice?— if. 


Mo/mn  Dou  called. 

Do  you  know  Gungahissen  ?— I  do. 
Do  you  know  3Iobun  Persaud? — Yes. 
Did  you  know  Pudmohun  Doss  ? — I  dUI. 
Did  you  know  Bollakey  Doss  ?— I  did. 
Have  you  seen  him  wi  ite  ? — I  have. 
.\re  yuu  acquainted  nith  his  haud-writia£? 
— I  am. 

Do  you  remember  Maha  R^ush  Nundoco- 
.  . .    «     .  .  1     ,    «***»"•  Guujfahissco,  Pudmobun  Dom,  and  Mo- 

Was  It,  after  bein^  read  in  Persian,  explained    !,„„  Persaud,  in  conversation  to^hsr  ?^|  Oo; 
in  .Moor*  ?— Nii :    it  was  read  in  Persian,  and    .i  uuha  Rajah  Niindocoraar's  hoose. 


was  not  explained  in  floors. 

Did  you  hear  Bollakey  Doss  give  sny  direc- 
tion ss  to  the  sum  ? — Bollakey  Dots  said  no- 
thfnf(  in  my  presence  about  the  sum. 

Did  UulUkey  Doss,  any  time  before,  tell 
him  the  sum? — God  knows  whether  he  told 
him  before. 


Did  you,  u|ion  that  occasion,  see  any  papers  ? 
—Pudmobun  Duss  said  to  Maha  Rajah  Niin- 
ilocomar,  Give  ine  paiiers.  Maha  Rajah  bav- 
ingf  got  the  putters.  biJ  me  copy  them  :  I  ob- 
servfcd  to  Gun(;abi»sen,  Mubnn  Persaud,  and 
Pudmobun  Dosn,  thai  M.iha  Rajab  bad  bid  mt 
cop3'  the  pa|iers  ;  and  asked  them,  if  1  sliould 
all 


You  say  you  heard  Bollakey  Doss  mre  di-  j  jy  ,t.  t|,ey  all  answered,  Write  them  out 
rcctiniis  to  **rite  the  bond  :  what  were  the  di-  Haviujsr  wrote  Uiem,  I  gare  them  to  Maha 
reciions  ?.-He  spoke  these  words :  Write  out  (  Rajaj,  Nuiulocomar:  Pudmohuu  Doss  took 
a^bood  in  the  name  of  Maha  Rajah  Nundoco-  j  the  original,  and  the  copy  remained  there. 

What  did  Pudmobun  Doss  do  with  them  ?^- 


floar. 


Did  he  say  any  more  ? — No ;  he  spoke  no 
fMhcr  words. 

Did  Bollakey  Doss  say  '  a  bond,'  or  *  the 
bond  ?'>.|le  Naid,  « a  bond.' 

Did  he  ^ay  auy  thing  about  consideration  ? 
-^When  1  went,  he  spoke  the  words  I  said, 
anil  no  more. 


The  copy  I  wrote  remained  with  Maha  Rajah- 
Niiodoconur ;  the  original  remained  with  Pud- 
mobun Doss. 

What  did  Pudmobun  Doss  do  with  the  pa- 
pers?— He  took  them  himself,  and  put  them 
up :  whether  he  carried  them  out  of  the  hoiisc 
1  know  not. 

Do  ym  kv.ow  this  paper?  [Bond  produced.]  .      Uave  you  ever  seeu  the   paiiers  since?-. 
—  I  his  Keal  of  the  hmhlamee  (almond,  oval)    \ever. 


shape,  is  I3>dlakiy  Doss's. 

What  is  this  paper? — This  little  seal  is  Ma- 
honied  Comuiuni's. 

Cin  vou  swear  to  that  po«ilire1y  ?— I  do  not 
know  the  words :  the  largest  seal  is  3Iatheb 
Rov'8. 

How  came  you  to  know  the  seal  of  Matbeb 


[A  pap^r  shewn  bim :  a  copy  of  the  paper 
was  oflered  to  be  gi? en  in  es ideoce.] 

Court,  You  hare  traced  it  into  the  hands  oP 
Pudmohun  Doss,  hut  not  into  the  hinds  of 
Mohun  Persaud.  This  is  not  sufficient  to  en- 
title you  to  giTC  the  copy  in  eridew:e. 


mi} 
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£A  Nagraa  paper  is  produced.] 
Is  that  ftiKnature  tlie  hana- writing  of  BdU- 
Jcey  I>os<  ? — [Afier  looking  at  it  for  sonse  time, 
^i^'w  ffreat  difficolty  to  ipake  it  ont,  ke 
said,]  if  1  see  the  original  paper  from  which  I 
copied,  I  can  read  it. 

Are  this  words  at  the  bottom  Bollokey  Dom^ 
liand  writing? — BoUakey  Doss*s  name  is  writ- 
ten ai  the  bottom. 

Is  tlial  of  his  liand-writing  ?-*-There  were 
only  fi?e  letlem  of  Boliakey  0oss's  naooc  on 
the  jMper  I  copied.  I  cannot  tell  whether  this 
is  his  band«writinff :  I  do  not  know :  I  am  not 
his  gomastaii.  lussen  Juan  Doss  knows  Bol- 
lakey  Doss's  hand- writing  and  Pmimobun 
Dov'i. 

JCisfSn  Juan  Dou  examined. 

Look  at  that  paper ;  ^Nsgre^  naper  shewn 
liin.]  whose  signature  js  it  f — Bollaicey  Doss's 
signature ;  it  is  his  hand- writing;  the  body  Is 
the  hand-writing  of  PodmobuuDoss. 

Are  tt^ere  any  words  wrote  by  Bollakey  Dois 
his  name  ?— There  are. 


Mr.  Elliot  delivered  into  court  the  following 
Translate  of  Nagree  papers,  which  umk  Ex- 
hibit L. 


«'  Maha  ft^^  Dehraje  Nnndacomar  Genso, 
at  Calcutta,  with  coQpliaaenis,  written  from 
Chinsura,  by  Bollakey  Doss,  with  manv  obei- 
sances. May  Qud  alwavH  grant  him  health, 
and  I  shall  be  joyful.  1  myself  am  by  your 
favour  in  bfaith  ;  yo«i  hare  writWm  a  Persian 
letter,  which  has  arrived ;  by  the  rrading  of 
which  I  have  been  rendered  joyful  and  con- 
tented. You  have  wriitoo,  tiiat  till  the  gorer- 
Bor  shall  cofne,  you  wish  me  to  atay  at  Chin- 
lura.  Accounts  are  received  that  the  ^ver- 
nor  will  shortly  arrive.  I  have,  according  to 
your  desire,  remained  here.  The  governor 
arriving,  as  business  will  quiddy  he  done,  you 
will  do :  1  have  hopes  in  you. 

*'  You  will  hear  other  circumstances  where 
you  are  ;  I  am  unjustly  oppressed  ;  you  are 
the  master.    What  else  shall  1  write  ? 

**  You  have  written  about  Derrumchnnd  \ 
tlierefore  he  and  1  acquitul  have  aettled,  which 
you  know ;  besides  this,  nothing  respecting 
state  is  unknown  to  yon  ;  acomlingly  you 
have  told,  and  what  you  say  I  pay  great  atten- 
tion. The  Cooipaoy's  money  being  received, 
put  of  it  rupees  two  thousaud,  out  of  that  self 
will  give.     I  am  qot  disobedient  to  your  orders* 

**  At  this  time  from  the  side  of  ezpences 
Bsuch  trouble  is ;  therefore  rupees  five  hun- 
dred you  bestow  upon  me :  then  1  will  give  it 
with  the  rest.  Busioe«s  quickly  will  be  done 
there  first  will  give.  Brortier  Pudmohun  Doss 
IS  going ;  you  will  be  acquainted  with  other 
circumstances  by  him ;  you  are  a  master  of 
•very  thing.  At  tliis  time  you  base  considered 
every  rhiiii; ;  and  who,  except  yourself,  will 
do  it  f  W  hat  other  repreaentAiiOn  shall  I  write  ? 
TheM  IS  no  more. 

■   **  In  the  year  18S6.     In  Jeste  tha  fl6th 
TutMlay. 

'*  8igDatare»  BngiMMff  Dom. 


"  You  are  my  msiier  s  it  is  neoeMary.  yoa 
should  make  enquiries  aoont  me  at  this  time. 
The  circumstance  above  written,  you  will  make 
yourself  acquainted  with." 

Mr.  EltuU,  In  translating  the  Nagree  paper 
exhibit  L,  1  at  first  wrote,  *'  yourself;"  but  as 
the  counsel  for  the  prisoner  desired  1  would 
trsnslste  it  literally,  aiad  charged  me  not  to  de- 
viate in  the  smaliest  degree  from  tlie  words, 
und  idiom  of  the  original  I  have  nmr  writtea 
''  self,"  the  word  signifying  only  <«  self."  The 
Moonshy  understands  it  ss  meaning  the  per- 
son to  whom  it  was  written :  1  fear  the  transla- 
tion will  searoaly  he  understood. 

♦ 

June  12lh,  1775. 

Lutckmun*  Doit  examined. 

Do  yon  know  Mobun  Persand  ? — 1  do. 

Did  you  knev  Pedmokun  Doss?«-Ptad* 
mohun  Doss  was  my  elder  brother  r  why 
should  not  1  know  him  ? 

Mokun  Fertaud  examined. 

Is  this  yoiir  hand-writing?-— It  is. 

Is  that  the  signature  of  Pudn^him  Does  ?•— 
One  of  the  signatures  is  mine ;  |  ceiwot  tell 
whope  the  other  is  exactly. 

Have  you  often  seeu  him  write  ?— I  here. 

Are  you  aqqneinted  with  his  hapd-writiffgf 
—I  have  many  papers  of  bis  writing.  • 

Do  ^ou  believe  this  to  be  his  ? — U  is  my  opi- 
uion  it  is  not ;  if  you  will  order  me,  I  will  bring 
another  |uiper  ef  Pudmohun  •  Dross's  band* 
writing. 

XrMeAetnn^  Deis  examined. 

Jh  yott  know  the  hand- writing  of  yenr  bro- 
ther Pudmohnn  Doss  ?— I  do. 

Is  the  signature  his  writing  F— It  is. 

Who  wrote  ell  the  paper  f^-lt  la  ett  hia 
writing. 

[Nagree  paper  fixed  and  marked  exhibit  M. 
of  which  the  ioiiowing  ia  a  translate. 

ACCOOMTS. 

Ri.     Ai. 
66,330    7    Aasottttt  of  a  bond. 


A0,4B8 
10,930 


T    Onetime 
Onetime 


61,406    7 

4,019 
60,000 

ll,a6ft     8 


fi,65ft 
596 


a 


Battn  at  8  Rs. 

One  time  Durbar  and  other 

expencea 
A  bond  on  account  of  a  morU 

gaged  house 
Beady  cash  2M>  Rs. 
Oo  accouut  of  DearcamCbimd 
Ghee  Tawn  '6S7  Ra. 


1404M)4 
3,000 


Paid   by  Chitonante  al  one 
time,  1500 
1500 


145,804 


1 


n^m^ 


^••p 


*  Soiiiorig« 
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JU,     At.    Tomiuook 
73,435  4     bonds       20000,      20000 

13435 
Khut, 
60,000  Threfi  iiolet   20,000,    20,000 

Khot. 
10,000  Otie  nole  10,000 
— _    Tomiisook. 


143,435  Bonds  8 

2,369     1    C«rrcDt  rupees  remain  due 

145,804     1 

(Signed)       Moiiun  Perkaud. 

PUDMOIIUN  DUHS.         I 

Xiisen  Juan  Doti  examined.  | 

Hafe  you  seen  Puduiobun  Doss  write? — 1  j 

have.  . 

J>o  you  know  liis  hand-writinij^  ? — I  t\o. 
Lome  at  this  paper :  is  il  Pudmohun  Doss's 

baad  writing?-— his. 

Joydeb  Chovcbee  examined. 

Omrt.  Are  you  sure  you  saw  Mahomed 
Commaul  carried  out  of  Maha  Raiah  Mundoco- 
mar's  house  to  be  buried  ?— ii.  J  heard  it  with 
my  own  ears  that  Mahomed  Comnuul  was 
dead,  aud  saw  them  carrying  him  out  to  be 
Imrieid. 

Are  not  the  customs  of  burying  Mussulmen 
ami  Gentooa  very  different  ?«-Tbey  are :  I  «  ho 
am  a  Bramin  will  not  go  near  a  Mussulman 
Ihat  is  dead. 

Hew  do  they  carry  out  a  Bramin  ? — ^When 
a  Bramin  dies,  tliey  either  put  him  on  a  cot, 
or  sticks  laiil  in  the  form  of  a  cot :  they  put  a 
cloth  over  his  bod^,  and  he  is  carried  out  on 
the  shoulders  of  eight  or  ten  men. 

Is  there  any  thing  else  particular  in  the  bu- 
rial of  a  Bramin  ?->When  a  Bramin  dies,  all 
his  relation!)  and  friends,  and  all  the  other  per- 
sons of  tlie  village,  go  to  him :  he  is  carried  on 
the  ahoulders  of  eight  men,  and  about  twenty 
other  people  go  with  him :  they  carry  him  to 
the  river  side,  and  place  him  on  wood,  which 
his  son,  if  he  has  any,  sets  Hre  to. 

Are  there  any  other  particular  marks  to  dis-  ' 
tingui!tb  the  burial  of  a  Bramin  P— There  are  ' 
particuiant  in  their  dress  acconling  to  their 
rank :  it*  a  rich  man,  he  may  have  very  va- 
lualile  cluthb :  a  poor  man  would  have  a  cloth 
from  five  10  leu  rupees  over  his  shoulders. 

Is  there  any  thing  particular  in  the  form  of  i 
the  dress  of  those  who  attend  them  ?— The^ 
wear  their  dooty,  and  throw  a  cloth  orer  theur 
shoulders. 

What  is  their  dooty  ?— The  cloth  which 
tommoo  sircars  tie  round  their  loins. 

Are  there  any  more  psrtknilarities  attending 
their  burial  ?— No. 

Jn  what  manuer  do  they  carry  out  a  Mus- 
sulman to  be  buried?— He  wears  hia  own 
cloths :  when  they  carry  a  rich  man,  a  fine 
dress  is  worn :  the  dress  of  a  poor  roan  is  not 
more  than  two  rupees. 

Are  they  always  carried  on  a  cot  ?— -They 
throw  a  cloth  over  his  body :  1  do  not  know 
exactly  the  nuumer. 


What  was  Mahomed  ComoMol? — A  Mus- 
sulman. 

What  ck>tlis  had  be  when  ha  was  oartied 
out  ? — ^They  throw  the  same  cloth  over  a  Mnc- 
sulman  as  over  a  Bramin. 

Were  you  to  see  a  man  carried  oat  to  be 
buried,  attended  by  MusNulmea,  shooM  you 
know  whether  he  was  a  Bramin  or  a  Muaaoi- 
nian  ? — 1  saw  from  far  he  waa  a  Mussulman  ; 
I  should  knew  by  Bramins  beiag  with  hin,  if 
he  was  a  Bramin,  aud  becansa  the  Geatao  is 
shout  the  neck  of  a  Bramin. 

[Uuestion  repeated.]  1  should  know  it  was 
a  Mussulman,  because  the  Jamiaa  b  tied  oa 
the  right  side. 

Do  you  mean  the  Jamma  of  the  deeeased,  or 
of  his  attendanta  ?— I  mean  of  the  people. 

Were  you  to  aec  Mumulmen  atteodlag  a 
corpse,  should  you  know  it  to  be  a  Mussalrrmn  P 
— 1  shuuM  conceive  h  to  be  a  Musaulmao 
certainly. 

What  persona  were  attending  the  body  of 
Mahouted  Commaul? — I  aaw  that  they  took 
away  the  body  i  I  do  not  know  who  attended 
him. 

You  say  you  know  Mussulmen  from  Bra* 
mins  at  a  great  distsnce :  were  the  persons  at- 
tending Mshomed  Commaul's  eorpse,  Mnssul- 
meu  or  Bramins?— Mussulmen. 

I>o  yon  mean  when  you  first  saw  the  body 
carried  out  ?— 1  mean  when  1  first  saw  the  body 
carried  out. 

Were  you  sure  they  were  MosBulmen? — I 
can  speak  with  cprtsinty. 

If,  as  soon  as  you  saw  the  body  oome  ont, 
you  saw  it  was  attended  by  Musaulmen,  bow 
came  you  to  aak  whether  it  was  a  Bramin  or  a 
Mussulman  ? — I  never  naked  whether  it  was  a 
Bramin  or  a  Mussulman. 

Was  it  because  you  knew  him  to  be  a  Mos* 
sttlman  that  you  did  not  ask  the  qnestien  f — I 
did  not  abk  :  1  heani  Mahomed  Commaul  vraa 
dead,  and  I  saw  Massulmeo  attending^  the 
body. 

Did  you  hoar,  at  that  time,  or  before,  that 
he  was  ilnad  ?— 1  heard  before. 

What  was  the  uame  of  the  man  ?«-Maboncd 
Commaul. 

Are  you  very  sure?— Yes. 

Are  you  sure  he  had  not  **  Ally"  to  his 
name?— He  went  by  the  name  of  Bfabomed 
Commaul :  1  never  heard  of  any  other  aania  bo 
had. 

[I^lr.  Eliiot  informa  the  Cenrt,  that  the 
word  '  Obdahu'  on  the  seal  is  no  psit  of  tie 
name,  but  means  **  the  slave  of  Qod."] 

CMoyton  Naui  examined. 

Did  you  know  Bollakey  Doss?— I  did.  . 

Did  you  ever  know  Bollakey  Doss  easoote 
any  bond  to  Maha  Rajah  NundooomarP— 1 
did. 

Did  yen  see  him  csecnte  any  bond  ?— I  saw 
myaelf,  and  heard  it. 

Who  witnessed  the  baod>  yen  «aw  BeUakej 
Doss  execute  ?— Mahomed  Commauli  Bsili^t 
and  Malhflb  Rof . 
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Did  yoa  tee  them  witness  it  N-Y«s,  1  did 
wHh  my  own  eyes. 

What  was  the  amoont  of  the  bood  f— «-Abo?e 
40,  and  within  50,000  rupees. 

"Wlierc  is  the  Mahomed  Commanl  yon  saw 
witness  the  bond  f — His  honse  was  at  Muza- 
davad  ;  when  he  witnesaed  the  bond*  he  staid 
here  some  time,  and  aAerwards  wefit  home. 

Where  is  he  now  ? — He  is  now  dead. 

Did  any  otlier  person  witness  the  bond  P— > 
No  other  than  Mahomed  Commanl,  Matbeb 
Roy  and  Seilabnt. 

Do  yon  know  one  Commanl  O'Diea  Cawn  ? 
—Yes. 

Is  he  the  same  person  -that  witnessed  the 
bond?-- No;  this  is  Commanl  O'Dien;  that 
waa  Mahomed  Commanl. 

Do  you  know  that  paper?  [Exhibit  M.]  Tef. 

What  is  it  ?—- An  account. 

Can  you  read  it  ?— Yes. 

Court,  Read  part  of  it.  [He  did  so.] 

Were  you  present  when  the  account  was 
settled?-*  Yes. 

Who  else  was  present  ?— I  was  present,  and 
Jovdeb  Chowbee,  and  Pussudden  Gooptoo. 

\Vho  else  was  present  ?-^Nobody  else. 

Who  was  in  the  room  at  the  time,  beaidcs 
Joydeh  Chowbee,  and  Prnwudden  Oooptoo  ?-- 
Moliun  Persaud,  Guogabissen,  and  Pudmohnn 
Doss. 

Are  vou  sure  nobody  else  was  present  P— 
Maha  Rajah  Nundoeomar  was  alao  there. 

Was  the  Nag^ree  writing;  wrote  in  yonr  pre- 
sence?— The  sig^iatures  at  the  bottom  were 
trrote  in  my  presence. 

Whose  wriiini^  are  the  si||fnatores?-— Mohon 
Persaod's  and  Pudmohiro  Doss's. 

Where  was  this  account  signed?— At  Maha 
Rajah  Nundoeomar 's  house. 

Where P-*ln  Calcutta. 

Were  you  at  Maha  Rajah  Nnndooomar'a 
house  before  the  parties  came  there  f — Yes. 

Were  you  present  when  they  came  P— 
Yes.  On  one  day,  the  three  persons  before- 
mentioned  settled  the  account  in  conrersation : 
on  another  dav,  two  of  them  only  were  at  the 
bouse  of  Nuodfocomar,  and  signed  the  aoeount. 

Were  there  any  Company's  bonds  at  either 
of  those  times  produced  by  Gongabissen,  Pud* 
mohun  Doss,  and  Mohun  Persaud  P— Yes. 

What  became  of  them  ?— Pudmohnn  Doss 
gave  eight  bonds  to  Gongabiasen,  and  Gunga- 
bissen  gare  them  to  Maha  Rajah. 

Court.  Tell  what  passed  on  the  oocasioB. — 
Upon  Gungabissen's  git ing  the  bonda  to  Maha 
Rajah,  Maha  Rajah  said.  You  gif e  me  tbc«e 
bonds  in  payment.  Maha  Rajah  told  Gim- 
ffabissen  to  indorse  the  bonds, 'and  farther 
Maha  Rajah  Nundpoomar  aaid  to  Ganga« 
bissen,  Are  yoa  satisfted  with  this  account  P 
upon  which  Gungabissen  replied,  If  any 
body  should  call  vou  to  an  aooonnt  about 
this  account,  1  will  say,  Maha  Rajah  has 
nothing  to  do  with  it.  liicn  Gnngabinmi  took 
an  oath  to  be  answerable  to  his  father,  brother, 
and  roolhery  or  any  other  permy  if  they  ahonld 
•nijmde  about  the  tcooiut:  wfim  IpUmi  dghl 


bonds  were  ddirered  to  Maha  Hauh  Nundoeo- 
mar, and  be  kept  them.:  Gungabissen  sakl  it 
was  late,  he  would  indorse  the  bonds  in  the 
morning :  after  they  were  gone,  Maha  Rijah 
Nundoeomar  desired  me  to  come  to  him  early 
in  the  morning,  and  take  the  bonds  ta  Gunga- 
bissen to  get  them  indorsed.  Next  morning  I 
went  to  Maha  Rajah  Nundoeomar's.  and  took 
the  bonds  with  me  to  Mohun  Persand's  house, 
where  1  saw  Gungabissen,  Pudmohuo  Doss, 
and  Mohun  Persaud :  I  aaid  to  them,  Indorse 
the  bonds;  on  which  Gungabisseo  sent  for 
Kissen  Juan  Doss :  when  he  came  an  indorae* 
ment  was  wrote,  written  by  Kissen  Juan  Doss, 
and  Gungabissen  signed  it  and  deli? ered  thena 
to  me:  I  then  took  ihem  away,  and  delifered 
them  to  Maha  Riyah  Nnndooomar. 

Crott'  BMaminatioH, 

Who  are  you  P — Choyton  Nant. 

What  is  your  buaineas  P— I  am  a  Shroff  of 
the  Banyan  cast 

How  long  hare  you  been  in  Calcutta  P— 
About  fifteen  years. 

Where  did  yon  come  flrom  P— I  bad  a  kooae 
at  Muxadarad ;  I  have  one  in  Cakmtla. 

Have  you  always  resided  in  CakmttaP— I 
hare  been  to  my  own  hotise,  and  eome  back 
•gain. 

How  often  P — ^Tliree  or  four  times. 

How  long  have  you  stayed  at  a  time  at  Mnx- 
adavad  ?^-8oroetimea  one,  sometimes  two,  and 
sometimes  four  months. 

Yoa  knew  Bollakev  Doss :  had  ypa  any  biP 
ainess  witli  him  ? —  I  had  no  oonnectiooa  in  ba- 
siness  with  him ;  I  waa  well  acquainted  with 
him ;  Bollakey  Doss  had  a  bouse  at  Mnzada- 
▼ad,  near  mine. 

Wlien  did  Bollakey  Ikm  dieP— Aboot  mm 
years,  more  or  leas. 

How  long  had  be  lired  in  Calcutta  befora 
that?— He  came  to  Calcotuin  117S. 

Where  did  he  lite  in  Calcutta?— In  Has- 
reymuirs  house  in  the  Bnrrah  Busar,  when  be 
first  arrif  ed :  he  afterwards  lired  in  sercnl 
other  houaes. 

How  long  did  he  live  in  that  hooae  ?-^I  b«* 
Here,  two  or  three  months  ;  I  cannot  .tell  Ibr 
certain. 

Do  yon  know  what  bouse  be  afterwards 
went  top— To  Boggy  Conty's  house,  to  tba 
eastward  of  Mohnn  Persaud's  house  in  the  Bnr- 
rah Bnsar ;  after  leaving  that  house,  ha  lived 
in  Mohun  Persaud'a  house,  with  him. 

You  say  you  ware  preaent  at  the  aettlemant 
of  aooonnts  between  Maha  Rajah  and  Bollakey 
Doaa ;  \t  the  time  of  the  first  a«yastaient  warn 
any  books  or  aeeoonta  producM  P— I  saw  na 
aooounts  brought. 

Were  there  any  the  aeoond  time?— Not  thust 
Isaw. 

Were  you  present  the  whole  time  P— I  was. 

What  waa  the  bahince  aettled  Pv-t)S69  r.  1. 
[Thia  agrata  with  the  aocotmt  proiduced.] 

Was  the  balance  struck  the  first  or  the  aiecond 
time  P-~When  thn  said  bonda  were  delivered  t^ 
Maha  Bilitb,  thna  Um  baknce  wu  ttniok. 
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WIm  #rato  tb«  Bengftl  writing  im  ihtft  paper? 
•-• Poonnddcn  Gooptoo. 

Whd  is  thii  man  ?— He  was  a  wriier  to  tke 
.Maha  lUjah. 

When  dkl  he  write  tha  Bengal  aoeonnt?— 
Thive  or  lour  daya  afler. 

Where  is  tke  uiho  ?— Id  Calcutta. 

Who  wrote  ihe  Nagree  wriliugonthapapcr? 
-—PnlHiohiin  Dofio. 

C&Q  yon  road  hoth  Bengal  aod  Nagraer*«- 

bid  VM  aea  FttdnieiMD  Doh  write  it  7^1 

What  sort  of  a  man  is  Pudinohnn  GoopCoo  ? 
■^A  Uiin  man,  of  a  yellow  colour. 

Yon  say  Kiisea  Joao  Does  indorsed  sosae 
bonds:  Doyoa know wbal bands ?~TheGoaa> 
pany'n  buodi. 

Were  any  body  else  present  ? — Nobody  else 
was  present  • 

You  say  vfiu  were  prcaeat  at  exeeutiag  a 
bond  by  Uufiskey  Doss :    was  it  in  bis  own 
linhsf,  or  wlicre?— It  was  in  lludjeeryaauirs 
house,  then  inhabited  by  Bollakey  Doss. 
•    How  caaoe  voa  there  ? — 8baok  eer  Maho-^ 
med,  Mahaned  Comaul,  and  JnyilebCbowhee' 
kmd  1  weee  present  at  Malia  Kajah*b :  afterwards 
Boitakov  Doascaawin,  and  went  to  Maha  Ra- 
jah.    Aiaha  Rajah  demanded  from  Bollakey 
Doss  the  fwyniMit  ol'  his  money ;    Bollakey 
Dnaa  answered,  **  I  have  at  present  no  money,! 
onnnot  pay  it,  I  will  write  out  a  bon^."    Maha 
Rajah    Nundocomar  said,  **  Very  well,  write 
«al  a  bcwd,  liz  your  seal  to  it,  and  having  got 
k  witnessed,  send  if  to  me."     Bolbkey  Doss 
ften  said,    **  Give  me  Mahomed  Coinmaul, 
tkatbe  may  i;o  with  me,  1  will  rive  the  bond  to 
Mahomed  Comaul,  and  one  of  my  own  ser- 
wnnls,  and  send  it  to  you."     Bolls kev  Doss 
having  got  dismission  from  Maha  Rajab  Nun- 
dnoomar,  went  down   stairs  with   Mahomed 
Commaul:    1  likewise  got  dismission,  and  1, 
Joydeb  Chowbee,  and  8haik  eer  Mubomed, 
weni  down  stairs  toafelber.     Mahomed  Com- 
Maul  and  Bullskwy  Doss  were  standing  there. 
Bollakey  DobS  having  got  into  his  palankeen, 
event  (0  his  own  house ;  and  we  four  ineo,  half 
m  gorree  afterwards,  went  after  him.    Bollakey 
Doss  was  before  that  sitting  in  his  own  honse  ; 
nre  went  to  bim,  and  sat  down  by  him.     Pour 
0lher  people  were  there  ;  Matheb  Roy,  Seilla- 
hut,  the  writer,  aad  Diroan  Sing.    Bollakey 
Doss  said  to  the  wriier,  ''  Write  out  a  bond  in 
the  name  of  Malui  Rajab  Nundocomar."     He 
avrote  it  in  Fentian.     Having  wrote  ii,  Bolla- 
key Doss  said,  «•  Read  it."     The  writer  having 
«cod  it,  he  Bollakey  Doss  heard  it.     Bollakey 
I>oaB  «aid  it  nas  good.    Malionieil  Commaul 
aaid  it  is  iraod.     Bollukey  Dom  bad  a  ring  upon 
km  finger :  he  took  it  off,  and  aealeil  it  viith  bis 
.own  hand:    he  ihr-n  said  to  Muliomod  Ct^m- 
maul,  Do  you  affix  your  seal  as  a  witness:  lie 
tlien  said  to  i^liitlieb  kny,  *'  Do  you  fix  the  seal 
of  tesiimon}  to  ii :"  he 'then  suhI  to  Heillabut, 
■*  Do  you  write  testimooy  Inihis:"  he  wnite, 
emd  both  of  them  srated.     Bollakey  D«s  put 
the  bond  into  tlie  hands  of  Mabomad  Coai- 


aaaal,  and  be  aaid  to  Seillsi^ut, "  Do  you  go 
along  with  bim,  and  both  of  yon  deliver  toe 
bend  to  Maba  Ruab  Nundooomar."  Having 
taken  the  bond,  tbey  both  wani  away,  and  I 
went  to  my  own  bouse. 

Do  you  imderstaud  Fenian  ? — I  oan  nciihar 
read  net  write  it. 

Were  you  acquainted  with  Sielabot?— 1 
was :  be  was  Vakeel  af  Bollakey  l>oss. 

How  long  ? — He  came  along  with  Bollafcey 
Does ;  from  that  time  I  knew  him. 

Where  is  Sielabut  now  ? — I  don't  knew  whcee 
he  ia:  1  heard  be  went  with  Mohuo  Peraaud 
to  Jaggemaut,  and  that  upon  return  be  died. 

What  son  of  a  man  was  be  7 — Not  n  tery 
whitish  manv  nor  a  vary  old  man. 

Were  you  acquainted  with  Mahomed  Com* 
'^mhI  t-^l  ased  lo  go  to  Muxadabad :  he  was 
at  that  time  the  servant  of  tbe  Keblagaw,  or 
father  of  Maha  Rajah  Nundocomar. 

In  what  capacity  did  be  serve  him  P— A  Mus- 
aaheb.    [Companion.] 

How  long  ago  is  that  .^— Formcriy ;  I  dmi'l 
know  how  long  ago. 

Did  ¥0u  kaow  bias  in  CakuttaP— I  did; 
when  Maha  BUijah*s  fiubar  died|  ha  namn  to 
Maba  Rajah's  in  CalcuUa. 

When  did  that  happen  f— I  do  not  neoallaci. 

When  did  be  eome  to  Caloutta  ?— I  do  net 
remember  the  express  period ;  It  waa  in  the 
Belial  vear  1178. 

Waa  he  a  very  black  nsaoP-— Not  vary  black. 

Was  be  Ull  or  short  ?-*Df  a  aoiddling 
height,  neither  very  tall  nor  very  short 

Of  what  age  was  be  ?^ Within  ^,  ibai  ia 
about  £^3,  or  34,  when  be  arrived  at  CakatU. 

Where  is  be  now  P^He  died  in  CakutU. 

In  what  bonaeP— i  do  not  know,  i  hnard 
that  he  died  in  Calcutta. 

How  long  agoP-~lc  might  be  five  ar  aix 
years  ago. 

Do  vou  raaMmber  Matheb  Roy  P — I  did  4nI 
know  him. 

Are  you  a  aervant  of  the  Maba  I^yab  ?— I 
was  fbnneriy  a  servant  of  tbe  Maha  £uuah  ;  I 
am  not  now,  he  is  out  of  employment ;  i  am 
yet  in  hopes. 

What  are  yoiu*  hopes  .'—That  I  shall  oblain 
some  employadent;  I  was  once  the  Nabob's 
Hussancbee,  [cashkee|ier].  1  was  likewise 
tbe  Maha  Rajah's  Hassanobee. 

What  reason  have  you  to  hope  for  an  aai« 
ploymeut? — I  have  no  reason.  Malta  Raiah 
IS  a  great  man,  a  man  of  consequence ;  1  am 
in  ho|ies  he  may  get  me  employment. 

How  IfNig  have  you  had  'those  hopes  P— 
From  tbe  time  the  Maha  Rajah  baa  been  out 
of  eniiiloymeiit ;  I  have  gfUie  every  two  nr 
three  days  to  bis  house :  he  says,  Very  wall, 
wheii  I  am  in  empk>}nient  I  will  get  aomelbing 
tor  vou. 

iVhere  was  Matheb  Rov  bom,  and  what  is 
fai4  emplovm«niP — \latheb  .Roy's  was  aot  ia 
the  district  of  Burdwan.  1  do  not  know  what 
his  Hnpinymeat  was:  he  used  tooomeooca 
in  two  or  three  daya  to  Maha  Bm^  NuiApGa* 
mar'a* 
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Had  he  miicli  fetpeet  shewn  hira  at  Maha 
Rajah  Nundpcomar's  bouse  ?-~Not  iniieb. 

Did  Matheb  Roy  underetaml  PersitD?^— 1 
don't  know  whether  he  read  Peruan  or  not ;  he 
had  a  Feraiao  ring  upon  his  fin|(ef. 

What  sort  of  a  seal  was  Matheb  Roy's? — 
Neither  very  large,  nor  small ;  a  ronr*comered 
seal. 

Did  you  eTer  aee  him  write  Persiao?*-! 
never  saw  him. 

Did  Mahomed  Conanl  onderatand  Persian? 
— T  6o  not  know.  He  had  also  a  Peraian  seal 
00  his  finger. 

What  shape  was  it?— It  was  also  a  fbor-cor- 
nered  aeal.  hot  smaller  than  the  other. 

Did  Bollakey  Doss  wear  a  seal  upon  bia  fin- 
ger?—  He  had  one. 

or  what  shape  was  it?— A  Badelamie  seal. 

Of  what  size  ?— Neither  very  large,  nor  very 
small. 

Do  you  know  the  sum  of  the  bond  yon  saw 
executed? — It  was  above  40  and  tmdcr  50,000 
rupees. 

How  do  you  know  that?— When  the  bond 
was  read  befbre  Bollakey  Doss,  in  the  house 
of  Bollakey  Doss,  I  asked  Bollakey  Doss,  as  I 
did  not  understand  Pnrsian,  wmt  was  the 
amount :  he  told  me  between  40  and  50,000 
rupees. 

Was  it  mentioned  in  the  house  of  Bollakey 
DoM,  at  the  time  of  executiiig  the  bond,  that  it 
was  for  that  sum  ? — 1  cannot  say,  I  do  not  re- 
member well :  It  was  between  40  and  30,000 
rupees. 

Was  It  mmttonc^l  at  that  time? — I  do  not  re- 
member, 1  don*t  know. 

How  come  you  then  to  know  it? — Bollakey 
Doss  onkfred  the  writer  to  read  it ;  1  heard  it, 
and  remember  that. 

Did  the  writer  read  the  whole  bond  ?-'He 
did  from  beginning  to  end. 

Was  it  only  from  hearing  it  read,  that  you 
knew  the  amount? — I  knew  h  from  no  other 
reason  ;  I  heard  of  the  bond  at  Maha  Rajah'a 
before. 

Did  you  hear  the  sum  at  that  time  ? — No. 

In  what  language  was  it  read  ? — In  Persian. 

Was  it  read  more  than  once  ? — 1  remember 
no  more  than  once. 

Was  it  read  in  any  other  language.*— I  do 
not  remember  that  it  was. 

What  is  Persian  for  forty  tliousand  ?— How 
should  I  say?  1  do  not  understand  Persian. 

If  you  did  not  understand  Persian,  and  only 
knew  the  sum  of  the  bond  from  its  bemg  reaid 
in  Persian,  then  how  can  you  tell  the  amount 
of  the  bond  ? — ^Yon  have  sworn  me  upon  the 
water  of  the  Ganges :  how  can  I  tell  more  than 
I  remember? 

The  Court,  deshrooi  of  elncldatiuff  erenr  part 
of  this  witness's  evidence,  asked  Mr.  Bmot,  if 
he  was  certain  that  the  witness  nnderstoud  him. 
Mr.  Etiiot  answered,  •*  The  witness  seems  to 
understand  what  I  have  said  perfectly  well ;  be 
understands  Moore  as  well  as  any  penon  I 
have  examined  here  In  that  language.*'  N.B. 
The  man  had  desired  lo  beeniniiiadiBBeDfal, 
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alleging  Uurt  he  did  not  onderttand  Moora. 
well. 

Messieurs  Elliot^  Jackson,  and  Jebb,  awonn 

Mr.  Eiikit.  Tlie  man  seems  to  nnderstantf' 
what  I  bshI  perfectly  well.  1  have  no  doubt  of 
his  understanding  me :  he  seems  to  me  to  uik-'' 
derstand  Moors  as  well  as  any  man  1  have  exa- 
mined, and  speaks  it  move  grammatically  thatfe' 
common  Bengalers  do :  f  am  sure  he  nnder^' 
stood  the  questioos  I  asked  respecting  tb^  sum. 

Mr.  Jackum.  When  Mr.  Blliot  began  tv' 
examine  this  witness,  be  desired  me  to  gt?e 
particular  attention,  during  the  examination,  to 
the  evidence  he  gave  with  re«^ard  to  the  pre* 
eiseness  of  the  interpretaticm.  I  did  ao,  and 
confirm  what  Mr.  Elfidt  haa  said  in  every  par- 
ticular. 

Mr.  3 ebb.  The  witness  perflectly  understood 
Mr.  ElKot ;  he  understands  Moors  perfectly, 

Mr.  WuHm^  one  of  the  jurvi  well  oonveraant 
in  the  language,  being  asked  whether  h*. 
thought  the  witness  understood  Mr.  £lliot«  an- 
swered, he  certainly  understood  him,  he  nn-i. 
derstawla  Moora  perfectly  well,  aqd  speaka  k 
better  than  ha  does  Beo§^y. 

Mr.  Jebb  interpreted  to  him,  in  Bengally,  all 
the  questioiM  that  had   been  put  lo  him  in 
Moors,  respecting  the  sum  of  the  hood,  to  which' 
he  answered, 

A.  When  the  bond  was  read  in  Pertnin  bj' 
Bollakey  Doss,  as  I  did  not  understand  Persian, 
1  asked  the  amount  of  the  bond,  and  BoUakey 
Doss  told  me  it  waa  more  than  40,000  and  under 
50,000  rupees. 

Did  Bollakey  Dims  do  any  thing  more  thiia 
put  his  seal  to  it  ? — No. 

Did  the  ethers  ?— Both  the  witnesaea,  w1rm9 
seala  are  there,  wrote  something  over  thdr 
seals. 

Do  you  know  what  they  wrote? — No. 

Did  they  write  much?— No. 

Hare  you  Bollakey  Doss's  seal?— No:  the 
papers  sealed  were  in  the  possession  of  Pud- 
mohun  Doss. 

Did  Maha  Rajah  readily  agree  to  take  tha 
bond  .'—He  did. 

Was  he  aaked  more  than  onoe  to  take  it  ?-~ 
Maha  Rajah  pressed  him  to  gif e  aaoney ;  he 
said,  he  could  not  give  money,  but  that  he 
would  give  a  bond. 

Did  Maha  Rajah,  without  repetidODy  or 
pressing,  agree  to  take  it  ? — He  did. 

Did  Bollakey  Doss  put  his  hands  together 
in  a  supplicating  posture  ? — He  put  his  nanda 
thus,  (joining  them],  and  said,  I  cannot  pay 
money,  take  my  bond ;  and  he  agreed  to  it. 

In  what  room  of  Bollakey  Doss's  was  the 
bond  executed  ? — In  the  room  where  be  sits ;  a ' 
long  room. 

Who  produced  the  ink? — Bollakey  Dosa 
went  half  a  gurry  before :  when  we  came,  a ' 
Sicca  dewat  was  by  him  ;  nobody  went  for  it 

What  sort  of  an  ink-stand  ? — 4  silver  octa- 
gon Sicca  dewat;  it  was  neither  large  nor 
amaU. 
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Waa  II  larger  or  imaiter  thaa  thai? — Shaw 
aa  Ilia  Wiaa,  an4  I  ihaJI  be  abia  la  tail. 

Hmt  can  yMi  know  that  bnad  from  aooihar 
by  tiM  laiprcawaa  af  the  aeal,  if  yoa  do  noc 
fcamr  ihAae  leala  apaa  aaoihar  »a^  ?— Tliere 
ia  8ie(alMt'«  haad-writJB^,  and  two  icala  ba- 
iSaliakay   Daaa'a:    by  iJwie  narjka    I 

[Aa  iflipraaaM  abcwB  bim  of  Matbab Roy's 

•J 
I>>  yoq  know  tbia  ? — I  do  koaw  it. 

~4b  impfcwiDO   of  tbe  aaal  of  CamBanl 

sbewDbim.] 

I>o  y  on  kaow  tbia .' — I  do  Dot  kaow  it. 

LUUu  Dnmam  Simg  awarv. 

Did  yoa  koow  Bollakey  Do«?— I  did. 

IM  yao  ef  er  know  Bollakey  Doia  eiccnte 
any  boind? — How  can  I  koow  aoy  ibin^  of 
fbrmar  worka  ? 

[Uoettioo  repaaled.] — ^Tbia  1  hateaaco. 
Uoe%iioo  agaia  repeated. ]— Yea,  1  did  aea 
bim  ooe  time. 

Do  you  recollect  at  wbat  lime  yoo  taw  bim 
execute  a  boD<l  ? — 1  do  Ofit  remember  the  dale. 

Do  you  mean  tbe  particular  day  or  particular 
time? — Ii  14  fc;n  yean  ago:  bow  tlioulil  1  re- 
member the  lime . 

In  whoie  name,  or  for  whom,  wai  the  bond 
you  saw  executed? — lu  mv  presence  be  wn»te 
a  Umd  in  Ibcimioe  of  Maha  lUjabNuodo- 
oomar.         ^^ 


yoa    ■  BOW  7—1  go 

thcnagii  -logauno  aod  aoawer  wnb  i^y 
Hiara     'um  4iia-in-aw  if  )laka  Raiah  Ni 
dncnoiar^  I  aa  to  3«a  semoL 

Waal  da  yuu  iBeao  by  gqio^  I 
lino  aod    lawgr  wicb'Boy   Rjdacbar»~? — t 
thmoei  Uneaiieo  smA  aawfr  wok  Rajah 
Bay. 

W  iiai  'to  y<Hi  ■«»■  by  f«af  thwyh  ^ea- 
Ut»  and  axHwer  7~Waea  &yik  Raiau  fioy 
seada  ieHari,  I  deuver  Ukca  aa  tbe  fovi 
or  geoeral.  and  get  u«  answcn. 

rOueiLrfia  repca;«d-^-— I  can  ay  aa  i 
I      C««.-:  i^i  Mr.  Lu^Mf.     Wbat  da  yoa 
'  «and  by  ^aenioa  aavl  aaa«ar?-~^  I 
siaad   Che  «orla    be  maka  aa  af  ' 
awani'  to  be. a  coavcrsaLoa:  ii 
«ed  for  an  eraminaiMHiy  bat  m 
to  a  cnrrcfpondeace. 

Q.  \l  U  a  Kaja  Boaaa  Roy  ? 

TMr   E.^icc  layt  be  wa  ibe 
lioued  br  Cooamaol  CKDica  Caw'a, 
.  tioa  of  Rioiaarrain  Roy  ■  j 

How  kisc  bafa  y«a  been  ia  the 
Rot  Radicham? — Eigbtero  or  19  aoatba. 

Aow  cfien  bate  %ou  been  ia  Calcata?— I 
bate  oAcn  been  in  CaJcaua. 
j      Where  were  you  bora?— it  Pataa. 
I      When  did  you  first  come  lo  Calcutta?— Ia 
'  tbe  lear  llTi. 

U  itb  whom  did  yoa  eome? — 1  came  aloae. 

Whose  scrrant  were  you  abca  yoa  6rBt 
caae? — I  wu  in  tbe  aenice  of  Rajah  Derrick 
Narrain. 

Wa  Rajah  Derrick  Narraia  m  Calcatta?— 
No;  be  wa  at  Patna. 

Into  whose  service  did  you  enter  when  jmx 
came  to  CakaiU  ?— Rajah  Derrick  aeai  aa 
down. 

How  long  did  yon  remain  in  kia  aervien  ?— v 
Two  years  since  be  died. 

Into  whose  serrioe  did  yon  enter  at  hia 
death? — When  he  died  1  went  to  my  own 
house. 

Where  wa  that  ?— At  Patna. 

How  long  did  you  tuy  at  P&tna  ?— What 
tbe  goremoTi  Mr,  Haiiogi^  wcol  lo  ^•i*'Tt% 
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[qu.  BenaresJ  T  went  with  bim  :  1  then  came 
to  Patoa,  staid  there  as  \oxk%  as  the  Governor 
did,  and  then  returne<l  to  Calcutta :  it  was  a 
month  more  than  two  years. 

What  were  you  employed  in,  all  the  eight 
years  from  your  cominjf  to  Calcutta  ? — 1  was 
in  the  service  of  Rajah  Derrick. 

How  were  you  employed  ? — I  returned  to 
Patna  in  117S,in  the  month  of  Carteckt,  a  par- 
ticular feast  of  the  Hindoos. 

Can  you  read  Persian?— I  can. 

In  what  month  were  you  here  ?— -T  do  not 
rememher  whether  it  was  in  Bysack,  or  in 
Joite,  it  was  one  of  them :  it  was  in  the  rainy 
season. 

What  kusiness  did  you  come  to  Calcutta 
upon? — 1  was  sent  to  Maba  llajah  Nundo- 
coroar. 

What  honse  did  you  lire  in  at  Calcutta?— 
At  Joorabadim. 

Whrrediil  you  see  this  bond  executed  that 
ynu    si>eak  of?— At  the    bouse  of  Huzzrey 

Did  Huzzrey  Mull  live  in  the  house? — Bol- 
lakfy  Doss  livH  there. 

Hoiv  came  you  in  tlie  house? — 1  frequently 
went  backwanis  an<l  forwards  there. 

What  kind  of  a  man  was  Uollakey  Doss?— 
Of  a  vt'llo\t  colour,  and  old. 

Who  *verr  present  at  the  execulion  of  the 
bond?— !>lahomc4l  Commaui,  Joy  deb  Cbowbee, 
Clioytoii  Naiit,  Shakeer  Mahomed,  Seilabut, 
MHtliei)  ii<»v,  and  myself. 

Was  nobody  el»e  present  ?— There  was  a 
writer. 

What  was  his  name  ? — It  is  many  years  ago : 

I  have  for^dt. 

Did  you  ever  know  it? — I  have  forgot. 

Wore  you  acquainted  with  all  the  people  you 
named? — I  kuew  them  all  before, except  the 
writer. 

How  ton^  did  you  know  Mahome<i  Com- 
raaul  ? — I  did  not  know  him  before  1  used  to 
se<>  litiu  sometimes  at  the  bouse  of  Maba 
Uaj  ill. 

ilid  the  writer  belong  to  Bollakey  Doss? — 
I  d<»  not  know. 

How  came  you  to  the  bouse  of  Bollakey 
Duss  that  day? — 1  used  now  and  then  to  go; 
it  happened  I  w^ntthen. 

\\.\iS  you  any  (larticular  reason  to  go?— I 
weni  hy  chance :  as  1  used  to  go  before,  so  I 
went  then. 

^Vho  ua«<  there  when  you  went .'^—Matbeb 
Roy  und  Scilahut. 

VVIiut  tune  of  the  day  was  it?— Before  mid- 
day . 

W:i<;  any  other  person  in  the  room  when  you 
went :'  ~N'ol»«dy  hut  Matheb  Roy  and  Seilabnt. 

>Va<i  it  near  iijid-ddy  when  you  went  ?— It 
was. 

\Ver<>  IVlittheh  Roy  and  Sielabut  in  the 
rootii  that  the  bond  was  executed  in  ?— They 
weie. 

W;t4  B'»llakcy  Doss  there  when  yon  first 
cam**?  —  No, 

Way  tiie  writer  there  ?— No. 
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When  did  Bollakey  Doss  come? — It  might 
be  one  gurree,  or  one  gurree  and  a  half,  that  I 
was  there  before  be  came. 

Dill  any  one  come  to  them  before  Bollakey 
lyt*^  came?— No. 

Who  came  with  Bollakey  Doss?— He  cam* 
alone,  only  his  kidmutgar. 

Did  any  one  else  come  with  bim  ?— No. 

What  did  he  do  when  be  came?  did  h« 
speak  to  you? — He  did  not  speak  to  any  body  : 
be  took  oflf  his  clothes  and  sat 'down.' 

When  did  the  writer  come  ? — After  Bollakey 
Doss  had  arrived,  half  a  gurree  after  MahomeSl 
Commaul  and  the  others  came. 

Did  they  come  before  the  writer,  or  after  ?— 
When  Bollakey  Doss  arrived,  he  called  for  th« 
writer,  and  the  writer  first  arrived. 

Did  any  conversation  paf:s  between  the 
writer  and  Bollakey  Doss? — No  conversation 
passeil. 

Do  you  know  that  for  certain  ? — I  tell  it  fur 
certainty. 

Are  you  very  positive  there  was  no  conversa« 
tion  between  Bollakey  Doss  and  the  writer  ?— 
There  was  no  question  and  answer  between 
them ;  there  was  uo  words  between  them. 

When  Bollakey  Doss  came  into  the  home, 
did  he  come  directly  into  the  room  where  yoa 
were  ? — He  came  directly  to  the  place  where 
he  sat. 

Are  you  sure  he  went  to  no  other  room  ?— 
I  was  sitting  in  the  place  where  Bollakey  Doss 
afterwards  sat :  I  saw  him  nit  down. 

Did  you  see  him  enter  the  doors  and  come 
up  stairs  ? — 1  was  sitting  above  stairs  ;  1  did 
not  see  him  come  up  stairs,  or  come  into  the 
doors  of  the  house. 

Did  he  come  in  a  palanquin  ? — I  was  Within  ; 
I  did  not  see. 

Did  you  hear  the  noise  of  sewarry  ^— He 
was  not  of  so  much  rank  that  he  should  make 
so  much  noifte. 

When  did  the  writer  come  in  ?— When  BoU 
lakey  Doss  came  into  the  house,  he  sat  down, 
and  onlered  the  writer  to  be  called. 

Who  difl  Bollakey  Doss  send  for  the  writer  T 
— His  kidmutgar. 

What  did  he  say  to  bim  ? — It  is  long  ago :  I 
do  not  remember. 

How  long  was  it  before  the  writer  came  ?— I 
do  not  know  exactly,  it  was  a  little  time. 

Did  (bey  mention  bis  name  ? — I  do  not  re- 
member their  semling  for  the  writer  by  name. 

Jury,  DitI  the  writer  live  in  the  liOHse,  or 
out  of  the  house  ?-• «i4.  I  do  not  know. 

Could  Seilabut  write  Persian  ?— He  could. 

Did  Bollakey  Doss  send  for  the  writer  di- 
rectly when  he  came  into  the  *room  ?— No,  he 
sat  down  a  little,  said  a  few  words,  and  then 
sent  for  bim. 

How  long?-^He  sat  down,  spoke  two  or 
four  words  to  Seilahut,  then  sent  for  the 
writer. 

What  did  he  say  to  the  writer  ?..-AA€r  his 
arrival  Mahomed  Commaul  and  the  other  per- 
sons before  mentioned  came. 

Did  Bollakey  Doss  give  any  directions  to  the 
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Tfid^MJimRi^S 


Il>i  \ttt  Mmc  ,^—3 


WiMt  Otriim  M  he  fit*?— WkM  ibe 

Hkftt  «M  tkst»— 1  ^  Ml 
mm  J  b*  wca  n  tW 

kM»4wibeJfM 

vfcM  ■  ■  tWlflB4;  iff  iiMiBiniiit,mfcy 

?lTkM«  Mfciiif  al  al,  Mt  a  wMd. 
H«w  tsa^vM  tevriicr  vffiUBf  ththaai? 


IMIMhkcjDM 
»IW«,  «Ml«M  t*  ke 
-~JU  far  as  1  d 
wnic  a  boiidL  la  tWa 
fWtt  dirccicd  wfcal  ka  vaa  ta 

Hbalvaa  dwa-ai?— 


fiaalhrt,  ba  laU 


AWi«  47  m  48,000 


U  M  aay  aiaatiaa  af 
alar,  ia  tbe  boad?— f  4a  aal  vci 

IM  jaa  re«M»Wr  at  all  f— I  4a  Ml. 

After  tlie  bMMl  vaa 
Hatuiip  preparad  aa4  fiairiiaJ  ilvkapal 
tka  kaa4a  uT  Baibfccy  Dam.    BaUakcj 
rauvacd  ii  la  kuB,  and  ni4,  !>•  JFM 
•tar;   be  ibcB  read  ii  asea  ia  Pciafai 
gate  it  to  Bollakej  I>aai. 

IVaa  ii  read  aMra  tbaa  aaca? — Ii  vaa 

Are  ^aa  fora  it  vaa  read  ia  Pcniaa 


•  - 

K  ia 


read  il 


?-I 


Did   aay  tbiaf   fiutbcr  paaaf-^Mabamd 

aainnoi  vaa  aittiag  otit  la  BaOabey  Daaa: 
ba  aaid.  Da  yaa  vilacaa,  Mabawtd  CJaauMal 
Ml  bit  acaJ :  ba  aaid  la  Matbcb  Raj,  Do  yim 
fckcvite  witocaa  it;  aad  be  aaalad  il:  ba  liba- 
wise  laid  to  Beillalml,  !}•  jaa  lifcewiaa  vitocai 
Ibii ;  aod  be  aigned  it. 

Did  tay  body  elaa  write  ao  Iba  baad  r—Na- 
body  else. 

Did  Ballafcey  DaMaaal  tbe  haai  ?— He  did. 

Wbea  did  ba  aaal  it?— He  fini  p«l  bia  aaal 
la  it,  aod  tbM  tbe  vilarana. 

Wbo   acalad  tba   band  fini  N-MabaMed 

CooiflMlll. 

Are  you  certain  ?— I  vaa  attiiif  « aad aaw  biaa. 

Are  yott  certain  ?— I  aay  aa. 

H  bo  leded  next  ?— Matbab  Ray. 

Do  you  speak  vitb  wrtaiaty  ?— I  da  apaak 
witb  certainty. 

Wbo  sealed  aeitf-  ijailahal  tbaa  aigMd. 

Are  yau  certain  f— 1  as ;  I  apcab  mtb  ear- 
tainty. 

Are  you  sure,  that  aabady  eba  wrote  allar 
Seiliabut?— Nobody  elaa  vrata  b«  8aillabM 
and  tbe  writer. 

Did  nobody  else  oaa  Afanf— No:  Mbadj 


C 
Dayav 

taw  bMW  ii?^l 

be  aard  ta'wme  leBsa  la  aay 
EayDankk. 

—14a':  Ifirc^ucwily  saw  it  aw 
■   yM  fc«awii,if  M 
tkefad?— ImlMlj 

af  Ike  sMi  wkiRfer  1  aa 
■ail?— A 
Hwwa*M  dyjMaee  MiiiwiiC 
-  daadr— WkMl 

Make   R^V.  I 


Haw 


?— I 


Hate  yM 
1  kava  aaaa 

?  1 


yMaaaa 

IkataaaM 

7.!7 

ilMks 

Did  yM  wicrlaka  il  ^  -....w, 

JMil?..-!  kareaaM  ikeaaalM  kis 
cr  mafc  ilaff  laeiaMMiL    Wky 
1  take  air  tke  aeal  af  aaaikcr  BMf 

TkcB  yM  never  did  take  il  ^ 
il?-^ldidBaL    WbyskaiMl 
afanolbcrflMi? 

Do  yon  flacaa  tbal,  ifyoo  aaw  ibe 
MM,  300  sbMid  be  able  la  read  tba  au..^^ 
abaoldyoo  kaow  il  froaa  an] 
sla•ce?..-WbcBI8aei^lwlUlUidloria.    | 
aball  be  able  to  t«ril. 

[Tbe  qoestioo  wassetcraliimea  repcaiad,  k«l 
DO  answer  could  be  procnred.] 
Da  VM  bMW  MatkakRav'^aaair — I  kwmr 

italmla:   if  I  waa  to  aea  il  M  Ika  baad.  I 

skMyknawiL 


Ike 


yM 


il  M  m^  alkar  paMTlkM 
ka  abia  la  laU  wkn  jm 


Da  yen  bafiaveyaw  sbanid  r 
Ha  daca  nalt 


Intir^reitr. 
tbe  qncatiM.    I  eM 
bim. 

Q.   Bbaold  yM  knew  tke 

aaltea  r^[Na  anawcr  cadd  ka 

[QMslian  repealed.]— I 
aietbebond,andlwiUleil. 

WiU  yMaay.  wbalbar  yM  ahaoid  bMW  Iba 
aeala  froBB  tbctf  plaee  M  tba  bawd»  ar  fmn  iba 
aeak  ibaaMalvaaf— Wbal  1  kMW  I  say:   if 

yM  skew  iM  Ike  boat,  i  ikidi  I  ikaddkMr 
Ibe 
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What  aiie  wn  Matbeb  Roy'a  snl  P  - .  It  wo 
himr  than  tbe  seal  of  Bfahomed  CommauL 

Shew  bow  largfe  tbe  aeat  was.  [A  paper 
gifeo  htm  to  deambe  en.}-— I  am  not  a  ae%t- 
catter.  How  iboold  I  mark  it  ?  Hafingawom, 
1  will  lay  what  1  remeanber;  I  cannot  aay 
what  I  do  not 

Making  a  mark  ii  not  apeakiog  wordi. 
[He  is  again  asked  to  make  a  mark.} 

Witnest,  Obsenretbat  you  order  me  to  aaake 
a  mark.  [He  makes  a  mark  near  the  sixe  of 
tbe  seal.  J 

What  was  the  shape  of  BoHakey  Oois's 
seal  ?— A  buddamee  s€«l. 

How  large  was  that  seal  ?«»Not  Tery  large, 
nor  rery  small. 

Who  brought  the  inkstand  P— His  kidonit- 
gar. 

Are  yon  certain  be  brought  it  In  P— Very 
certain. 

Was  he  sent  for  it? — Thekidmotgarbroiiglit 
it. 

Was  it  before  Mahomed  CommanI,  or  tbe 
witness  came  P-— Before. 

What  was  the  sicca  dewat  nMde  of  P-— Silver. 

What  size?— The  size  they  generally  sre. 

What  size  is  that  ?— [He  describaaby  bis 
fioflfer  as  before  described.  J 

What  size  is  the  bond  ?— T  remember  there^ 
about  half  a  cubit,  nearly  the  size  of  the  bond. 

What  was  done  with  the  bond  P— When  tbe 
bond  was  executed,  he  gare  it  to  Mahomed 
Commaul,  whom  he  sent  with  Hpillabut,  to 
give  it  to  Maha  Rajah  Nundocomar. 

Where  did  the  witneaa  go  teP— A  little  after 
the  departure  of  Mahomed  Commaul,  and 
8eillabut,  Sl»atk  Mahomed,  Choy ton  Naut,  and 
Chowdeb  Chowbee,  bavio^r  got  their  admission, 
went  away.  Haifa  gurry  after  that,  I  went 
away  too. 

Was  there  any  conrersation  passed,  whilst 
tbe  writer  siflroed  tbe  bond  P— Before  the 
writing  of  the  bond  some  conversation  paned 
between  Matbeb  Roy,  Bollakey  Dots,  and 
myself. 

What  was  it?— I  will  relate  to  you  what  I 
remember.  Bollakey  l>oss  said  to  Seillabnt, 
1  have  been  to  Maha  Rajah  Nundocomar;  and 
we  have  settled  every  thing  about  the  jewels. 
He  is  my  patron,  and  I  have  done  acconlioff 
to  his  pleasure.  For  such  a  business  as  this,  it 
is  not  proper  to  have  any  difference  with  him. 
1  am  therefore  to  write  out  a  bond.  Seillabut 
and  Matbeb  Roy  said.  You  have  done  right. 
He  is  your  patron ;  it  is  proper  yon  sboutd 
not  do  any  thing  contrary  to  what  lie  says. 
AfUr  that  they  called  for  the  writer. 

Were  Joydeh  Chowbee,  and  Mi  homed 
Commaul  there  P— No :  they  came  after. 

Did  you  mention  this  oonversatiou  to  any 
one  before  ?— 1  never  did. 

Was  there  no  mention  of  these  jewels  in  the 
bond  ?-~lt  may  be ;  bnt  1  do  not  remember. 

Was  Bollakey  Doss  pleased  when  tbe  bond 
was  read  ?-- >He  was  pleased,  and  satisfied. 

Did  Bollakey  Does  undersund  Persian?— 
He  moit  have  ondenMood  Peraiao  \  ha  aidd  it 


was  reiT  wail,  but  he  did  not  write  it ;  and  I 
do  not  Know  that  he  could  speak  it :  I  never 
heard  him. 

Did  you,  bv  any  other  means,  know  whether 
he  onderatood  Persian  or  notP-^I  did  not. 

Did  Mahomed  Commaul  aay  any  thing?— 
He  said  nothing. 

Are  you  sure  ? — He  did  not. 

Did  not  Mahomed  Commaul  say  it  was  very 
well  ? — I  do  not  remember. 

[He  provea  a  aeal  of  Bollakey  Doss  to  three 
envelopes,  which  had  been  opened,  and  which 
the  eonosel  lor  tbe  prisoner  offered  in  evi- 
dence,, but  was  overruled  by  the  Court,  there 
being  nosignstnre  Iron  Bolhikey  Doss  to  the 
papera  inclosed,  nor  any  proof,  whose  hand- 
writing they  were,  or  that  those  pspers  were 
originally  inclosed  in  the-  envelopes ;  becsose, 
if  they  were  allowed  to  be  given  in  evidence, 
they  might  impose  what  papers  they  pleseed 
on  the  Court,  by  nutting  ihem  into  the  enve* 
lopes.  Tbe  jury  saving  desired  to  look  at  the 
papers,  the  foreman  ooserved  on  inspecting 
them,  that  it  was  an  insult  to  their  understsnding, 
to  offer  those  papers  in  evidence,  as  papera  of 
the  date  which  they  purported  to  be  of. 

The  Counsel  for  the  Prisoner  speaking  in  % 
warm  and  improper  manner  lo  tbe  jury. 

Court.  This  is  a  manner  ih  which  tbe  jury 
ought  not,  and  ahall  not  be  spoke  to.  The  pn* 
soner  ought  not  to  suffer  from  the  intemper« 
snce  of  bis  advocate.  Yoi»,  gentlemen  of  tbe 
jury,  ought  not  to  receive  any  prejudice  to  the 
priaoner  on  that  account,  nor  from  tbe  papera 
themselves,  which  not  having  been  admitted 
in  evidence,  you  shoehL  not  hmve  seen ;  and 
having  aeen,  whatever  observation  you  have 
made,  yen  ahoold  forget :  it  ia  from  what  ii 
given  in  evidence  only,  that  you  are  to  de- 
termine. 

Jury,  We  will  receive  no  prejudice  from  il 
We  shall  consider  it  the  aame,  as  if  we  had  not 
seen  it :  we  will  only  determine  by  tbe  evi* 
dence  produced.} 

Metr  Vuud  Ally  called. 

Did  you  know  Bollakey  Doss  Seat  ?— Tet. 
Meer  CJossIm  Ally  CsWn  sent  me  with  treasure 
fVom  Rotas  to  Bollakey  Doss  Seat.  I  deli- 
vered tbe  treaaure  to  him,  and  took  bis  receipt 
for  it. 

Where  was  Bsllskey  Doss  at  that  time  ?-<- 
At  a  place  called  Dues  Oauty. 

WhefV  istbat  place?— To  the  Westward  of 
Saaaerum. 

Is  there  any  seal  to  that  receipt  ?— There  waft 
one  seal  of  his  to  it. 

Where  has  that  receipt  been  ever  since  P-^ 
With  me  ever  since.  [He  produced  a  paper, 
wrapped  in  a  wax-cloin,  clotely  pressed  and 
dottbled  into  the  size  ef  less  than  an  inch  8t|uare, 
boufid  tigfatiV  down  with  a  stHng,  which  wai 
cut  open,  ami  the  paper  carefully  unfolded,  and 
produeed  aa  tbe  original  receipt.] 

Did  you  see  BolTakey  Doss  affix  bis  seal  to 
tbe  paper  P— if  you  want  to  know,  there  ia  an* 


999] 


15  GEORGE  IIL  Trial  tfMaha  Rajah  Nuniocomar^         [1000 


other  ipomatUh  of  Bollakey  Does'i  id  court ; 
call  liim. 

[Question  repeated.] — I  did  tee  it  with  my 
own  eyes. 

How  loni^  a^  is  it  ? — Look  at  the  paper,  yoa 
will  see  the  date  there. 

Court.  You  must  gire  a  positive  answer.— 
A.  It  is  ten  or  twelve  years  ago ;  it  was  in  the 
time  of  Cotisim  Ally. 

What  are  yoa  at  this  time  ? — I  am  at  present 
in  no  business :  J  come  to  seek  employment  in 
this  part  of  the  country. 

How  longp  have  you  been  here.^ — About  two 
months. 

From  whence  came  you  last?— From 
Patna. 

What  were  you  there  P— -In  service. 

In  what  capacity  .^— With  Sheub  Roy ;  I 
was  Daroga  of  the  Mint. 

What  was  your  business  immediately  before 
your  leaving  Patna  ? — 1  was  out  of  employ- 
ment, and  oblif^ed  to  come  here  to  seek  it. 

How  lonjj^  since  you  left  Patna? — About  aiz 
months  {last. 

When  were  you  last  in  service  ?-—Since  1 
leftShetab  Roy,  I  have  entirely  been  out  of 
service. 

Tu  whom  have  you  applied  for  employment 
since  you  came  to  Calcutta?— It  is  now  eiyht 
years  since  1  came  to  Calcutu :  1  had  an  inter- 
view with  Maha  Rajah  Nundocoiuar,  who  pro- 
mised me  that,  Gud  willing,  when  he  got  em- 
ployment, 1  should. 

What  employment  did  you  want? — T  wanted 
SQ  appointment  under  Molauck  ul  Dowlah, 
that  I  nugiu  receive  some  monthly  wages. 

When  did  you  first  see  Maha  Rajsh  Nun- 
doconiar? — When  Major  Monro  brought  me 
to  Calcutta,  1  lirst  saw  the  Maha  Rajah. 

How  soon  did  you  see  him  aAer  you  came 
to  Calcutu  ?-^About  four  days. 

•Are  you  sure  of  that?— Can  there  be  any 
advantage  in  telling  a  lie  on  this  occasion  ? 

In  whose  service  were  you  before  you  served 
8hetab  Jloy  ? — 1  was  formerly  a  servant  of  the 
king  at  Delhi  when  he  came  to  Bengal :  1  was 
afterwards  in  the  service  of  Meer  Cossim  Ally, 
•nd  after  that  with  Jaitier  Ally. 

When  you  came  from  Patna,  why  did  yon 
bring  this  paper  with  you  ? — No  no ;  1  was  at 
Muxadavad,  when  hearing  of  this  affair,  I  told 
to  some  body,  I  had  a  paper  with  Bollakey 
Doss's  seal  to  it. 

Who  did  you  tell  so  ? — I  said  no  such  thing ; 
I  never  heard  of  this  affair  at  Muxadavad. 

Did  you  know  any  thing  of  this  affair  when 
you  left  Patna  ?— No. 

How  came  you  to  say  you  know  this  affair  ? 
"was  it  at  Muxadavad  that  you  told  the  man  you 
bad  this  receipt?— I  left  Muxadavad  in  the 
month  of  Mabarun. 

Did  you  mention  any  thing  of  this  paper  to 
any  person  ? — No ;  why  should  I  mention  any 
thing  of  a  paper  of  my  old  master's  ? 

Think  well,  and  say  whether  you  ever  men- 
tioned having  this  paper  to  the  Maha  Rajah,  or 
to  any  other  person?— Why  should  1  lell  any 


one  1  had  such  a  receipt  f  if  say  oiie  cao  say 
that  1  did,  1  deserve  punbhment :  I  bad  a  rv* 
ceipt  of  my  old  master's  in  my  possesaioe ;  if 
1  had  given  it  to  any  one,  and  my  ohildreo  bad 
fallen  into  the  hands  of  my  master,  tbey  would 
have  been  slain. 

Who  desired  you  to  bring  this  receipt  here  ?— 
Maha  Rajah  Nundocoroar  asked  if  1  bad  sucb 
a  receipt ;  1  told  him  1  bad,  and  be  dcMred 
me  to  bring  it  here. 

*  Are  you  very  suiy  you  never  tokl  any  per- 
son of  a  receipt,  that  could  tell  Maba  Kajab 
Nundooomar  ?— I  told  ao  one  of  the  circum- 
stances of  the  receipt. 

How  did  Maha  Rajah  know  yon  bad  a  re- 
ceipt?— In  the  course  of  conversatioiiy  ba 
mentioned  to  me  the  circumsuncss  of  tbe  per- 
secution -  I  told  him  1  had  a  paper  with  a  Pcs^ 
sian  seal  to  it,  and  this  was  the  paper. 

Can  you  shew  in  Bollakey  Doss's  books  aoy 
account  of  the  receipt  of  tliis  money  ? 

Court.    Look  for  it. 

WUnm.  1  said  1  bad  a  receipt  of  Bollakey 
Doss's ;  this  is  the  paper. 

Did  you,  at  that  time,  tell  the  Blaba  Rajah 
any  thmg  more  than  that  you  had  a  Peraiao 
seal  ?— i  said  that  1  had  the  impression  of  tbe 
sesl  f»f  Bidlakey  Doss. 

What  did  you  mean,  when  asked  if  yoa  told 
Maha  lUjah  Nundocomar,  that  you  said  |iav- 
ticularly  you  did  not  ?— 1  excepted  Maba  Ra- 
jah Nundocomar. 

Court  to  Mr.  Elliot.  Did  be  or  not  ?^A 
He  did  mit. 

Q,  to  Witness.  Why  did  you  hring  tba  r^ 
ceipt  to  Calcutta  ? — A.  1  did  not  bring  jt  la 
Calcutta  ;  1  left  it  at  Muxailavad :  wlieo  1  told 
Maha  Riyab  1  had  suih  a  receipt,  he  desired  I 
would  send  for  it :  I  sent  a  servant  of  my  own, 
of  the  name  of  Berzey,  to  Muxadavad. 

Have  you  a  house  at  Muxadavail  ? — 1  have. 

Why  did  you  say  you  came  from  Patna  ?— - 
I  went  from  Patna  to  Muxadavad. 

How  long  had  you  been  at  Muxadavad  be* 
fore  you  left  it  the  last  time? — I  arrived  at 
Muxailavad  on  the  month  Zeehidjah ;  I  left  it 
in  the  month  of  Mahaurrun  this  year. 

When  did  you  come  last  to  Muxadavad  ?— 
1  arrived  there  on  the  tcuth  of  Zeehidjah,  and 
left  it  on  the  22Qd  of  Mahaurrun. 

Jn  whose  possession  did  you  leave  the  seal 
at  Muxadavad  .^—1  left  a  little  box  with  my 
wife,  in  which  was  this  paper. 

Did  you  send  to  your  wife  for  the  receipt  ?— 
Yes. 

Did  you  send  a  verbal  or  a  written  message  f 
—I  wrote  a  note. 

In  what  language  ?— My  own  was  in  Per- 
sian. 

What  countrywoman  is  your  wife  ? — A  Ben- 
gal woman  ;  a  native  of  this  country. 

Does  your  wife  uodeistand  Persian  ? — No  ; 
how  should  &iie  ?   - 

What  did  you  write  to  her  in  the  note  P — I 
wrote  to  her  to  send  the  receipt  in  the  Tavuaa 
bauzu. 

What  is  tbe  meaaiag  of  Tat  use  bauaa  ?-^Jt 
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is  what  it  kept  under  the  jamma,  bound  round 
the  arm  :  the  receifit  was  shut  up  in  the  Ta- 
vuzt>  bauzu. 

What  answer  did  your  wife  send  ?— rShe  sent 
the  Ta?uKe  hauzu,  and  a  note  int'onnio^  me 
she  had  seot  it. 

Did  you  read  it? — Does  not  a  roan  read  a 
note  he  rifceires  ? 

In  what  language  was  it  written  ?— In  Per- 
sian. 

Did  she  write  it  herself  ?-^Do  women  know 
how  to  write  P 

Does  any  body  in  the  bouse  write  Persian  ? 
—She  would  probably  send  foraMulla*  to  read 
my  note,  and  set  the  answer  wrote :  I  am  a 
poor  man,  and  have  no  serrant  of  that  sort. 

Were  you  used  to  wear  this  Tavuze  bauzu 
about  your  arm  ?— >!  formerly  did,  hut  since 
my  roaster  was  gone  1  tlirew  it  into  a  little 
box. 

Why  did  you  ?— Sf y  master,  to  whom  it  be- 
]oDge«l,  beini;  gone,  1  threw  it  into  the  box : 
why  should  1  keep  it  any  longer? 

Did  you  then  consider  it  of  any  further 
value  when  ynur  master* was  gt>ne? — When 
rov  roaster  was  gone,  1  was  at  Rotasgur, 
where  my  master  had  sent  me:  I  kept  it  out 
of  fear. 

Why  did  not  you  give  It  your  master? — I 
did  :  he  Mid,  Keep  it  yourself,  and  I  will  take 
it  of  you  herenf^er :  it  remained  with  me. 

What  did  the  treasure  consist  of,  you  carried 
to  Dollakey  Doss  ?— They  were  bags  of  rupees 
which  I  paid  to  Bollakey  Doss. 

How  many  ? — It  is  impossible  to  say  bow 
many  bags  in  so  large  a  sum.  There  were 
mauy  baifs  containing  8,000  rupees;  some 
mi}i^ht  contain  mure. 

W  here  did  you  carry  it  from  ? — Rotasgnr. 

To  what  place? — I  was  carrying  it  from 
RotHsgur  to  the  Nabob  Cossini  Ally  Cawn  :  he 
ordered  uie  to  carry  it  to  Bollakey  Doss. 

Where  was  Bollakey  Doss? — In  a  tent  at 
Doorgatity. 

How  far  was  that  from  Rotasgur  ?— It  is  19 
coss  from  Sassiram,  and  that  is  three  days 
journey  to  Rotasgur. 

Who  went  with  you?— Sly  own  people. 

How  many? — 150  horsemen,  and  150 
peons. 

Can  you  proiluce  one?-^I  cannot  tell  where 
to  fuid  uiie.  Some  are  at  Muxadavad,  some  at 
Patua,  and  some  dead. 

Cannot  you  produce  one  ?— How  should  I  ? 
I  know  of  none. 

Where  is  the  man  that  brought  the  receipt 
to  you  from  Moxadavad  ?— lu  town :  1  will 
bring  him  to-morrow. 

What  is  his  name  ? — Buzzoo. 

What  sort  of  a  man  is  he  ?— A  poor  roan  ; 
ynong,  not  old,  and  shaves  hia  beard;  of  a 
ini* Idling  size,  neither  fat  nor  thin. 

Is  he  your  servant,  or  any  other  person's  ?— 
lie  is  a  raffeek  of  mine ;  what  I  get  he  eats 
with  me. 

^  A  schoolmastefi  or  letmtd  mao ;  tn  Ant- 
bio  term. 


If  he  is  a  raffeek,  why  did  you  before  mjt 
you  sent  your  servant? — He  is  called  servant 
sometimes,  sometimes  a  raffeek,  and  some- 
times a  brother. 

How  many  servants  do  you  keep? — I  hav« 
likewise  a  slave  boy  ;  be  and  I  eat  rice  toge- 
ther. 

Have  you  any  other  servant? — 1  have  do 
power  to  have  servants. 

What  religion  are  you  of  ?— A  Mussulman. 

What  is  Buzzoo  ?— A  Shaik  (Mu<isulman.) 

Have  you  ever  had  any  promise  for  coming 
here  ? — 1  have  not  received  the  smallest  thing 
from  him  ;  [pointing  to  the  prisoner]  be  only 
said  he  would  procure  me  to  be  a  servant  of  tho 
Nabob's. 

When  were  you  to  enter  into  your  employ- 
ment at  the  Nabob's  ?— When  he  (Maba  Ra- 
jah) should  be  released  and  sent  to  his  own 
house,  he  would  give  it  me. 

At  whose  expence  have  you  lired  since  yoo 
have  been  at  Calcutta  ?— llie  circumstance  is 
this ;  I  brought  some  rupees  with  me  to  Cal- 
cutta. 

You  have  been  long  out  of  employment ; 
bow  have  you  subsisted  ?— I  had  jewels  and 
valuables ;  I  have  sold  them  all,  and  by  that 
means  maintained  myself.  Major  Munro  gave 
me  2,000  rupees. 

Was  Bollakey  Doss  the  usual  Shroff  of  Cos- 
sim  Ally  Cawn  ? — If  he  was  not,  why  shouM 
he  pay  the  money  to  him  ? 

Did  you  know  of  Cossim  Ally  psying  anj 
other  sum  of  money  to  Bollakey  Doss  ? — No ; 
I  was  a  servant,  and  did  only  as  I  was  ordered. 

Did  yon  ever  pay  any  money  to  Bollakej 
DoMS  for  Cossim  Ally  betbre  ? — 1  never  did. 

How  do  you  know  he  was  a  banker?— I 
had  two  bills  on  him  from  Cossim  Ally. 

Whose  province  v  .-^s  it  to  settle  the  acoouata 
with  his  banker? — How  should  I  know?  I 
was  a  poor  man. 

[Question  re|>eated.]  The  name  of  the  of- 
fice is  Mustoaliih  :  his  name  is  5Iustowaffee. 

How  could  the  Mustowaffce  settle  the  Na- 
bob's accounts  without  this  receipt  ? — At  that 
time  the  country  was  in  great  troubles :  hia 
household  was  in  great  disorder,  and  the  Na- 
bob run  away.  ^ 

What  part  of  Calcutta  do  you  live  in  now  P 
— 1  live  on  the  Subah  Buzar. 

In  Your  own  house  ?— In  a  religious  hoose^ 
in  which  I  live  for  nothing. 

Did  you,  or  not,  know  mI'  this  affair  at  Moxa- 
davad ? — No. 

[Mr.  Elliot,  I  cannot  be  positive  that  he  said 
that  he  heard  it  at  Muxadavad  ;  and  that  majr 
serve  to  clear  up  the  inconsistency,  in  his  say- 
ing he  had  told  no  one,  as  be  bad  not  at  that 
time  told  the  Maba  Rajah. 

Q.  to  Mr,  Elliot,  How  long  is  it  since  the 
date  of  that  receipt? — A,  I  Mieve  ten  years 
and  two  days  ;  but  1  cannot  be  certain  without 
calculation.] 

Kissen  Juan  Doss  examined. 

Do  yoa  know  any  thing  of  this  traniactioD  f 
-— No. 
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•  Meer  Vtmd  AlU,  Y<m  wtre  preieiiC  wben 
Ibe  iDonev  was  paid. 

Q.  to  Kitten  Juan  Dou,  Do  you  luMW  toy 
tbintf  of  il? — A,  1  do  Dot  reiserober. 

Had  you  been  preaeni  wbeo  ao  large  a  Mm 
of  luooey  was  paid  by  the  prioea  of  the  00110- 
try,  should  you  not  have  koowa  it  ?— 1  doo't 
remember:  great  euros  of  mooey  wcrapaidio 
tlio  liuuse,  from  S5  to  60  lacks :  I  cao't  re* 
member  all. 

Q.  to  Uuud  AllL  Hare  yoo  been  at  PsAna 
mnce  Slietab  Roy  died  ?-«J.  No:  1  ha?e  beeo 
to  Calcutta,  alto  to  Pumea,  and  other  plaeaa, 
in  search  of  employment. 

Q.  to  Kiuen  Juan  Di*st.  Is  there  n  separate 
nccouut  of  Cossim  Ally  Cawn  ? — A.    There  is. 

Why  did  you  look  orer  this  book,  knowing 
it  10  the  other?— It  would  likewise  have  beeo 
Id  this  book :  1  could  find  easier  in  the  other. 


June  ISth,  1775. 
Mr.  EUiot  examined. 

Q.  What  is  the  Persian  word  for  40,000  f— 
A.  '  Cliekill  hazuar:'  in  Moors  it  is  •  chaleese 
bazaar.' 

What  i<*  60,000? — It  is  '  pinjaw  liasuar*  in 
Pen«ian,  and  *  putclius  bazaar*  in  Moors. 

Mr.  \Vest4Ki,  one  of  thejory,  added,  that  in 
Bengallee  tlie  sums  were  the  same  as  in  Moors. 

Cobnel  Goddard  examined. 

Were  you  the  officer  wlio  took  RotasgorP— 
I  waff. 

What  year  was  it  P — I  don't  recollect  the 
veer  by  the  Heijfira :  1  can  tell  by  that  of  oor 
Lord  :  it  was  in  1764. 

When  did  Coasim  Ally  learc  RotargurP— 
1  cannot  ascertain  when  he  left  it :  1  believe 
be  nerer  was  there:  he  was  not  there  when  I 
look  it. 

Were  yoo  at  tbe  battle  of  Muzat*  P<*-No. 

When  was  it  fought  P— The  39nd  or  23rd  of 
October,  1704. 

Had  Cossim  Ally  then  left  the  profmces  P— 
After  Uking  Patna,  in  1765,  Cosstm  Ally  had 
no  place  of  strength  left  in  the  provinces,  ex- 
cepting Hiilas. 

Can  yoo  tdl  where  he  6ed  across  the  Cnra- 
manassa  P —  I  was  wounded,  and  left  at  Patna : 
be  passed  the  Garamanassa  at  that  time :  after 
the  reduction  of  Patna,  the  army  passed  into 
Ibe  Garamanassa,  followinff  Gossim  Ally. 

When  did  he  return  P — He  returned  into  tbe 
princes  in  1764. 

Mr.  Hurtt  examioed. 

Mr.  Hurst,  We  took  Patna  in  November, 
176S  :  our  army  marched  immediately  to  the 
Cara'nanassa :  Gossim  Ally  and  the  troops 
with  him  passed  tbe  Garamanassa  at  that  time : 
about  November  or  December,  1763,  he  re- 
lumed to  the  provinces,  with  Sujah  ul  I>owlab  ! 
— —  —  -  ■  1- 

'  ^  Qy.    Is  this  a  misprint  for   *  Buzar'  or 
«Buxar?' 
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aboot  April,  1764,  otir  nroiy  inlnaled  to  Pat* 
na :  tbe  oanneiiaile  from  Sojob  uk  l>owlftb  woo 
the  3d  of  May,  1764 :  Coosin  Ally  nod  Siuoh 
ul  Dowlah  rHreoted  from,  an4  GoiBiiB  Ally 
never  retmtied  again  t%  Ibe  fMovioOH.  Bmmmt 
indeed  b  josi  witbin  the  provincesT  Tlie  holtio 
of  Bosar  was  foogbl  Ibe  Ud  of  Oolobcr. 

Mi(ior  AMckmrnty  esMMsed. 

Court,  ]>»  you  remember  where  Ce«iii» 
Ally  was  encamped,  three  weeks  or  a  fortaight 
before  tbe  battle  of  Bnxar  P — I  think  at  Bnxar. 

In  going  to  Bnxar,  do  you  not  go  thro«gb 
Jaasurani  r — You  do. 

Had  Goaaim  Ally  anjr  6xed  camp  nfter  bis 
departure  from  Patna,  till  tbe  entrenchaieol  m 
BuxarP— 1  believe  he  bad  not  any  camp:  be 
was  with  Sujah  ul  Dowlab'sarmy. 

Had  they  any  camp  at  DoorgollyP— I  do 
not  know  of  any :  1  think  they  wouUI  neitber 
of  them  leave  the  body  of  the  army.  Jassa* 
ram  is  inland.  Buxar  is  on  tbe  river.  I  can* 
not  say  but  be  might  have  had  a  camp  at  Door- 
gotty. 

Mr.  Elliot,  1  can  now  ascertain  tbe  dnto  eC 
the  receipt  produced  to  the  G-ourt  by  Meer  As- 
sad Ally.  1  can  swear  to  the  date  by  tbe  re- 
cords of  the  khaisa. 

Have  vou  examined  the  records  of  Ibe  kbal- 
sa  P-  -1  have ;  and  find  that  the  14th  of  Ru- 
buasauee,  in  1178,  He^ira,  which  is  tbe  dote 
of  the  receipt  oow  pniducetl,  answers  to  Ibe 
S8th  of  Assum,  1174,  Bengal  year;  which  is 
exactly  10  years,  8  months,  and  6  days,  from 
tbhi  time,  (13tb  June,  1776,)  I  mean^valeodar 
months,  which  brings  the  date  of  the  receipt  to 
the  8tb  of  October,  1764.  [N.  B.  16  days  be- 
fore the  liattle  of  Buxar.] 

From  what  place  ia  the  receipt  dated  P-— Il  in 
not  dated  from  any  place :  IXorgolly  is  mcm- 
tiooed  in  tbe  paper. 

KitunJuan  Do«  ezaauned. 

Court,  Have  you  examioed,  and  do  yo« 
find  these  and  tbe  books  prodoced  last  nigbl  10 
be  all  the  hooka  In  wbi<m  Coesim  Ally^  oe- 
coonts  with  Bollakey  Doss  are  eontniBed  f— 
A,  They  are  all,  and  I  have  examined  them : 
I  did  not  look  over  the  books  yesterday  so  core- 
fully :  one  book  containa  all  tbe  aoconon  be- 
Iween  BolUtkey  Dots  and  Gossim  Ally. 

Does  that  book  contain  tlie  whole  of  tbe-  ae  • 
counts  between  Gossim  Ally  and  Bollokejr 
Doss  P— It  does. 

What  are  Ihe  periods  when  the  oecomts  in 
these  books  begin,  and  when  they  end  ?«^Tbey 
begin  in  Babusanoe,  1175,  aiM  end  in  the 
month  of  Saubem  Nagree,  1881. 

Ia  there  any  mentioa  ofsocb  an  account  as 
this  mentioned  in  the  receipt  P— There  in  no 
such  entry :  it  is  certainly  net  in  tbe  books :  I 
cannot  asoertam  when  the  books  dose. 

Is  the  date  of  the  beginning,  of  tbe  troMk 
actions  in  the  books  regourly  entered  there  f-^ 

his.  *      ' 
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Captain  Carwtac  ezaroioed. 


Were  joa  with  the  annv  in  1764  P**- 1  waa. 

Do  you  reroember  Sojab  Dowlah  and  Cos- 
litn  Ally's  retreatinff  from  Patoa  m  thai  year  f 
—Their  annv  wasdefcatad  before  the  walla  of 
Patna :  3d  May,  1764,  they  retreated  to  Baoa- 
ras,  and  continued  there.         , 

How  far  is  Rotargur  from  Doorgolly  P— I 
believe  Doorgoliy  is  a  town  on  the  banks  of 
the  Soame :  there  is  nore  than  one  place  of 
that  name. 

la  there  a  river  called  Door^tty  ?— There 
is :  I  apprehend  you  cross  it  in  going  from 
Jaaseraiu  to  Bojtar.     It  falls  into  the  SiMm. 

How  far  is  Jasseram  from  Ilotasgor  ?— It  is 
esteemed  J  2  coss. 

Did  you  ever  travel  it  7 — I  have. 

In  how  manv  hours  ? — I  set  out  early  in  the 
rooming,  and  breakfasted  there^  I  apprehend, 
about  10  o'clock.  I  rod^  verjr  hard :  they  are 
long  cosses,  and  through  a  hilly  country  :  it 
was  in  the  cold  weather. 

Can  vou  tell  where  the  army  of  Suiah  Dow* 
lah  and  Cossim  Ally  were,  14  day s  before  the 
battle  of  Buxar? — I  believe,  encamped  at 
Buxar. 

Kissen  Juan  Doii  re-examined. 

What  is  the  last  date  mentioned  in  the  books  P 
— The  last  date  mentioned  in  the  books  is  taken 
from  a  teep,  or  promissory  note :  I  entered  it 
long  aAer  the  date  of  the  receipt :  I  entered  it 
at  Calcutta.  It  waa  after  the  return  of  Bolla- 
key  Doss  from  the  army. 

Were  you  with  Bollakej  Dois  with  the 
army  ? — ^1  was. 

Do  you  know  the  river  Doorgotty  P — I  do. 

Was  Bollakey  Doss  in  a  tent  near  that  river, 
about  the  14th  of  Rabuaanee,  1178  P— He  waa 
with  the  army :  1  know  not  when. 

Was  Bollakey  Doss  with  the  body  of  Cossim 
lily's  army,  a  little  before  the  battle  of  Buxar  P 
— He  was. 

Where  was  the  army  14  days  before  the 
battle  ? — A  month  before  that  battle  they  were 
ID  cantonments  at  Buxar. 

Did  the  river  Doorgotty  mn  near  Buxar  P— 
The  army  waa  once  near  the  river  Doorgotty ; 
but  not  when  they  were  encamped  at  Buxar. 

Captain  Comuic  exammed. 

Do  yen  know  Buxar  P — 1  do. 
How  far  18  the  river  Dooigotty  firtni  it  P— I 
do  not  know. 


Kinen  Jumm  Doii  re- 

When  the  amy  wm  near  Dooi^gotty,  da  you 
remember  a  man  cocning  with  treaaurea*  e»» 
carted  by  300  men  on  aooount  of  Coaaim  Ally? 
— I  do  not  remember  aay  thing  of  it 

If  such  a  transaotioB  Md  happwid,  moat  it 
not  appear  in  Coaaim  Ally's  acooontP— Suck 
matters  were  alwaya  minuted  hi  the  Pieraian 
office :  when  any  trcaaura  waa  brought,  it  waa 
kept  in  this  book ;  but  no  acomiBt  at  laifn  waa 
kepiatPtlHU 


Was  the  teep  you  referred  to  in  the  book, 
paid  in  Calcutta,  or  only  entered  there  after  the 
transaction  P — ^The  entry  was  made  by  Bollakey 
Does  :  I  can  give  no  more  particular  account. 

Mr.  Eltioi,  I  understand  that  these  booka 
end  in  1 176,  Hegira. 

-  Do  you  apprehend  that  any  part  of  the  armjr 
with  which  Bollakey  Doss  might  be,  would  be 
deucbed  to  the  river  Doorgotty,  within  a  month 
of  the  battle  of  Buxar  P  —1  know  of  no  such  de- 
tachment. 

Do  vou  remember  when  the  body  of  the  army 
was  there  P— The  army  was  frequently  in  mo- 
tion. I  can  give  no  account  of  the  time  of  its 
being  there.  When  the  army  was  in  the  field, 
it  was  expected  the  rain  would  come  on  :  tha 
army  went  to  the  cantonments  at  Buxar. 

Was  the  army  at  Buxar  before  the  rains  P— I 
cannot  speak  to  the  motions  of  the  army. 

Were  the  rains  set  in  when  the  army  went 
to  the  cantonments  at  Buxar  P— I  can't  tell 
whether  it  rained  any  one  day. 

Was  it,  or  viaa  it  not,  before  the  rains,  that 
tlie  army  came  there  p — Ten  or  twelve  daya 
afVer  our  arrival,  1  remember  it  rained. 

Had  the  rainy  season  set  in  P— I  don't  mean 
to  aay  that  the  rainy  season  began'  10  daya  be- 
fore, or  10  days  after  our  arrival. 

Mr.  Uursi  examined. 

About  what  time  does  the  raiuy  seaaon  set  in 
at  Buxar? — It  ^nerally  sets  in  the  latter  end 
of  June,  or  begmniog  of  July. 

Does  it  hold  up  10  or  13  days,  during  tha. 
rainy  aeason  ? — There  are  instances  of  it. 

When  does  the  rainy  season  end  there  P— • 
The  rainy  aeason  generally  enda  in  the  month 
of  September,  or  in  the  beginning  of  October. 

Xiisea  Juan  Dou  re-examine«l. 

Were  you  at  the  Iwttle  of  Buxar  P— I  waa.  I 
have  reason  to  remember  it.  I  was,  after  tbt 
battle,  fiung  into  confinement. 

Did  the  army,  or  any  part  of  it,  after  ila  first 
going  into  cantonmenta,  move  towards  Door- 
gotty ?-»!  am  not  well  acquainted  with  the  cir- 
cumstances. I  was  confined  before  the  battle. 
All  Cossim  Ally's  people  were  confined  by  Su- 
jah  Dowlah. 

Wsa  Bollakey  Does alao  confined  P— He  wu. 

How  long  before  the  battle  waa  Bollakey 
Doas  confined  P— I  believe  above  a  month,  per- 
hapa  six  weeks. 

Did  Bollakey  Doas  a^*  as  a  shroft  for  Cossim 
Ally  during  his  confinement? — What  kind  of 
queation  ia  that?  Cosaim  Ally  himself  waa  in 
confinement.  W  here  should  be  have  moneys 
aend  to  his  shreft  P 

What  kind  of  confinement  waa  Coaaim  Ally 
in  P — In  a  tent  near  Sujah  Dowlah :  his  own 
attendant!  were  removed,  and  chokiea*  put 
over  him. 

What  oonfinement  was  Bollakey  Dos8 
anderP— I  have  taken  an  oath,  and  I  will  tell 
the  truth.  The  Nabob,  Sujah  Dowlah,  wanted 
lo  get  money  from   Bollakey  Doss,  In  coo- 


*  Ooarda  or  wttcfameii. 
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ftmafj[  him  first,  berorethe  rest  of  Cossim  Allv*! 
■ervanU     The   treasurer   of  .Sujab  DowUh 

gJollic  Jitqu)  desireci  the  Nabob  to  put  Bollakey 
osa  under  hit  cbar<ve ;  auil  |iroiuised  to  set 
money  fniro  him.  Sijjah  lionlah  likewise 
ptuuilered  all  the  fi^ds  and  effects  of  Cossiui 
Ally  :  he  even  iuirinifed  the  rii^hH  of  his  ze- 
nana. It  was  ooi  till  after  the  battle  of  Buxar, 
Cosfiiiii  Ally  obtained  bis  liberty  :  they  did  not 
think  it  f»f  consequence  enough  to  con6ne  noe 
at  first  with  my  muster.  1  was  confined  14  or  16 
days  after  the  confinement  of  Bollakey  Doss. 

flow  many  days  were  you  coofiued  ? — 
Twenty -one  days. 

Did  you  ever,  to  the  best  of  your  recollection, 
•ee  )leer  llussud  AUi  before  yesterday?— I 
hsf  e  often  seen  him  lately  going  about  iu  Cal- 
cutta; but  never  before. 

Have  you  seen  him  with  the  army  ? — I  have 
Mco  many  thousands  whom  1  do  uot  recollect : 
I  know  nothiu^ii^  of  him. 

Did  you  see  Cossim  Ally*s  principal  ser- 
tants?— I  did  not  know  them.  J  sat  in  my 
tent 

Tu  case  any  treasures  had  come  to  Cossim 
Alley,  or  liollakey  Doss,  during  their  coufine- 
inent,  what  would  become  of  it  ? — W  hen  a  man 
is  in  confinement,  he  who  confines  him  will 
take  it :  whatever  Bollakey  Doss  had,  Collie 
Joou  took  from  him. 

Did  Collie  Joqu  give  a  receipt  for  the  money 
he  plundered  ?— 1  don't  understaud  such  con- 
▼ersaiion. 

If  any  treasures  bad  come  to  Bollakey 
Doss,  which  Collie  Joqu  had  taken,  would 
Bollakey  Doss  have  given  a  receipt  for  it?— 
Why  should  I  suppose  treasure  would  come 
at  that  time,  or  why  should  he  give  a  receipt 
tor  it? 

Can  you  take  upon  you  to  swear  that  no  such 
treasure  arrived  ? — From  the  time  that  I  was 
in  confinement,  I  can  take  upon  me  to  swear 
that  no  treasure  was  brought. 

Was  Cossim  Ally  Cawn,  and  Bollakey  Doss 
io  the  same  army  together  ? — Bollakey  Doss 
was  iu  the  same  army  with  him. 

Mr.  Wiliiamt  examined. 

Do  you  know  the  river  Doorgotty  ? — I  do 
not  know  the  names  of  the  rivers  iu  that  coun- 
try. 

Do  you  know  at  what  time  the  army  of 
8ujah  Dowlah  entered  their  cantonments  at 
Buxar? — They  cannonaded  Patna  in  May:  1  i 
can  only  answer  for  the  motions  of  our  own 
army.     The  b:  .tie  of  Buxar  was  the  23rd  of  ' 
October. 

Kissrn  Juan  Doss  re-examined. 

Jurj/*  For  how  long  a  time  have  you  seen 
Meer  llussud  Alii  about  Calcutta  ? — Ten  or 
firu'«>n  (lays  Iroin  this  time. 

How  often  have  \ttu  seen  him? — About 
twirc. 

Did  you  talk  with  him  ? — No. 

II ow  came  you  to  know  lum  ?— I  saw  him 
ooce  on  horseback.    Ue  said  1  kuow  you,  you 


were  Bollakey  Doss's  servant;  I  answered* 
Very  probably :  there  was  a  terraot  of  mine 
with  me. 

What  is  bis  name  ?— I  do  not  knowr. 

Had  you  ever  seen  him  bdbre?-— Ooca:  n(»- 
tbing  then  passed  between  us. 

How  came  you  to  know  his  name  ?-^1  did 
not  know  his  name  when  I  saw  him  ib  court. 

Did  you  go  to  |he  bouse  of  Maba  Rajah 
Nundocomar  ?— 1  never  went  near  him.  1  liko 
to  sit  in  my  ow  o  house. 

Was  there  more  thau  one  body  of  the  army 
at  Buxar? — The  two  armies  were  separate: 
there  might  be  a  coss  or  a  coss  and  a  half  be- 
twixt. Cossim  Ally  carried  equal  army  from 
hence ;  but  at  the  time  of  the  battle,  1  beliera 
Cossim  Ally  had  not  more  than  from  500  to 
3,000  men  belonging  to  him. 

Was  Cossim  Ally  close  confined  on  the  day 
of  the  battle  ? — He  was ;  and  at  the  end  of  his 
confinement,  he  could  not  be  said  to  have  any 
army  at  all;  several  were  gone,  and  be  had 
given  dismission  to  others :  he  had  dismissed 
Sumron :  Cossim  Ally  was  not  released  till  after 
the  battle. 

Shaik  Ear  Mahomed  examined. 

Do  you  know  Mahomed  Commaul?— 1  did. 

Do  you  know  more  than  one  of  that  name  ? 

[The  question  was  re(ieated  several  times, 
but  no  answer  could  be  produced.] 

Mr.  Elliot,  It  is  impossible  he  can  mistake 
me :  he  will  give  no  answer. 

At  last  the  witness  said,  I  did  not  know  any 
other  Mahomed  Comnwul. 

Do  you  know  Commaul  O'Dien  Ally  Cairii  f 
— I  did. 

Is  the  Mahome«l  Commaul  you  speak  of, 
and  Commaul  O'Dien  the  same  person  P— They 
were  different. 

Is  the  Mahomed  Commaul  yon  speak  of 
ahveordead? — Dead. 

How  do  you  know  ?— I  burieil  him. 

When  did  he  diu  ?— Five  or  six  years  ago :  I 
do  not  remember  exactly. 

Where  did  he  die  .^---He  die«l  in  the  houseof 
Maha  Rajnh  Nundocomar,  in  Calcutta. 

Where  did  hp  usually  reside  while  living  ?—• 
In  a  little  place  separate  from  the  house  of 
Maha  Rnjah  :  %vhen  he  came  from  Muxada« 
\ad,  Maha  Uajah  put  him  there. 

Do  \oii  know  uhethiT  tliiit  l^fahnmed  ever 
witnessed  nny  bond  to  Maha  UHJnh  Nuwffo- 
comar?---!  saw  him  witn«*ss  it  with  my  own 
eyes:   I  saw  him  |iut  his  8pnl  to  it. 

Who  gave  the  bond  to  Maha  Rajah  Nando* 
comar?--BollAkoy  Dos-*. 

Do  you  know  who  wrro  the  other  witnesses? 
-•-Maiheb  H»v.  a  kittree,  and  Stelabnt  the 
vakt^l  of  BoilaL:e\  Doss  :  tliose  three. 

Do  you  recotiert  fur  uhai  sxivn  of  money  it 
was  ?-'•!  remeuil)er  it  wus  Cur  48  091  sicca  ru- 
pees. 

Crois-  Eramination. 

Whose  servant  were  you  ?-  -I  am  not  a  ser- 
vant i  1  used,  a  luug  time  ago,  to  tjrad«  i|i  salt ; 
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1  tm  no  one^i  fcrvant :  I  go  Imek  and  forvrtrds 
to  Miha  Rajah :  my  amrie  baa  a  hoose  at 
8iedaha(l,  where  vre  have  otrried  on  boftiiieia 
for  a  lunif  npnCB  of  time :  my  uncle  naed  fre- 
quently to  ^  to  Maha  Rajah's :  wheii  I  waa 
hltle  1  Hfeil  to  go  with  him  :  I  hafe  now  been 
ten  or  fiflecn  years  in  Calcutta,  and  alwaya 
with  the  Iff  aha 'Rajah. 

lluw  came  yon  to  see  the  bond  executed  ?-•• 
RIahomed  Commaul,  Joydeh  Giiowbee,  Choy- 
foil  Nam,  nnd  myself  were  flitlini;  in  the  house 
of  LfOcky  CanntoSeat,  in  the  Borrabonnah  with 
Maha  Hajifh:    Bellakey  Doss  likewise  came 
in,  and  sot  down  by  us  :  Maha  Rajah  Nnndo- 
comar  lived  in  ihat  bouse:  ha?ioi;f  sat  down, 
IVIahu  Rajah  Nundocomar  said  to  Bollakey 
]><Kis,  Yon  have  tor  a  lon^  time  had  my  money ; 
it  shall  remain  no  loni^  with  yoii ;  now  psy  it 
me:  then  Bollakey  Doss  answered  Nundoco- 
mar, My  muneT»  which  was  in  the  bonse  of 
Miixadavad  and  Decca,  has  been  plundered  ;  1 
have  not  now  the  power  of  paying  the  money  ; 
a  great  sum  of  mimey  ia  doe  to  me  from  the 
Eiiglish  Company  :  having  received  lhat  mo- 
ney,  I  will  pay  you  first,  and  after  that  will 
|Niy  others :  f  will  now  give  you  a  bond  for  that 
money,  do  yoti  take  it  fnim  me.     He  then 
uressed   Maha    Uajnh   very  much,   with    his 
Bands  joined,  to  take  the  bond.     Maha  R-^jah 
consented,  ami  said.  Very  well,  write  a  bond : 
he  then  said,  t  jive  me  Mahomed  Commaul  with 
me,  And  I  having;'  gone  to  my  own  house,  will 
write  oirt  a  t»ond,  seal  it,  and  ffet  proper  wit- 
nesses to  it,  and  send  it  hack  bv  Mahomed  Cetm- 
matd:  Mdtia  Rujab  Nundocomar  said,  Very 
well.     Bollakey  Doss,  taking  Mahomed  Com- 
manl  with    him,  obtained  dismission:   Maha 
Rajah  then  got  up,  and  we  three  likewise  tofik 
onr  leaves:  when  we  went  into  an  outer  hoiiv, 
Seat  Bollakey  Doss  said  to  me.  Do  yon  like- 
wrse  come  along  with  me ;  and  I  having  gotten 
a  bond  written  out  and  sealcfl,  you  will  see  it 
<lone :  he  having  said  this,  I  agreed ;  he  having 
got  into  his  palanquin  went  away,  we  Ibur 
people  followed  him,  he  having  gone  with  his 
pakinqoin,  half  a  gurry  after  we  rollowed  him, 
we  likewise  arrived  at  hia  honse.     We  saw 
Bollakey  Doss  sitting,  and  along  with  him  5f  a- 
theb  Roy,  SiHabut  Lallo  Doroan  Siogf,  and  a 
Mohuf ir :  we  sat  down.     Bollakey  Doss  saiif 
to  hia  writer.  Write  out  a  bond  for  48,031  sicca 
rupees,  in  the  name  of  Maha  Rajah  Nundo- 
comar :  he  wrote  out  a  bond  in  Persian,  and 
the  Motiurir  having  read  it,  Bollakey  Dosa 
heard  it,  and  took  it  into  bis  hands,  and  having 
taken  it  in  his  hands,  he  took  otf  a  ring,  which 
was  on  his  finger,  and  when  he  had  taken  it  off, 
he  dipfied  it  in  a  sicca:  dewat  Hnk  stand)  which 
waa  lying  before  htm,-  and  affixed  the  seal  to 
the  paper  which  was  lying  before  him,  and 
having  sealed  it,  he  aaid  fa  Mahomed  Com- 
maul, Do  you  likewise  be  a  witness  to  it,  and 
^Te  the  bond' into  his  hands.    He  bavins'  like- 
wise taken  his  seal  off  his  fiuger,  affixed  it  to 
the  bond  as  a  witness.    Bollakey  Doas  then 
said  to  Matheb  Roy,  Baboo  Matheb  Roy,  Do 
Tou  likewiae  witness  it ;  Mitbeb  Roy  hkewite, 
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htf  inr  tikm  hia  seal  from  hia  finger,  afiixed 
it,  and  waa  a  witness.  He  then  said  to  Seila- 
bat,  his  vakeel.  Do  you  likewise  be  a  witness  to 
this  bond ;  who  having  taken  the  ink-stand  in 
hia  band,  wrote  hia  name  in  Persian,  as  a  «^t« 
ness  :  Bollakey  Doss  then  tfN»k  the  bond  icr  his 
hand :  then  Bollakey  Doss  put  the  bond  into 
the  hands  of  Mahomed  Commaul,  and  sahi  to 
Seillabnt,  J>o  3'ou  likewise  accompany  .^laho- 
med  Commaul,  and  deliver  this  bond  to  .Mahk 
Rajah  Nundocomar.  Mahomed  Ccmimaul and 
Heillabut  having  taken  the  bond,  went  to  the 
bouse  or  Maha  Rajah  Nundocomar :  I  likewise 
went  to  my  own  house.  Of  the  bond  beinjf 
sealed  and  exe<:otefl,  1  know  this. 

When  Bollakey  Dosa  canne  to  Maha  Rrijah 
Nundocomar,  hacf  he  any  servants? — He  had 
peona  and  kidmutsrars ;  I  could  not 
tliem :  one  kidionlgar  went  up  fur  his  shoea. 
How  many  ?— I  cannot  fell. 
Were  any  on  horseback?-  — No. 
Were  there  five  or  sixf-— 1  cannot  tell  thefar 
number. 

What  did  Maha  Rajah  Nundocomar  say, 
when  first  he  came  to  his  house? — He  said 
what  1  have  gtren  in  evidence. 

What  did  he  first  say  ? — It  has  already  been' 
written. 

I  Question  repeated.]  I  have  related  every 
thing,  from  the  time  he  came,  to  the  eiid. 

[Question  a^in  repeated.]  If  I  begin  at 
the  beginning,  1  can  tell,  1  cannot  begin  iu  the 
middle. 
Court  Let  him  begin  agah). 
A.  Joy  deb  Cbowliee,  Choyinu  Naut,  Ma> 
homed  CommanI,  and  nliyself  were  aittintr  in 
the  house  of  Lucky cannt  Seat,  with  Maha 
Rajah,  Hl?at  Bollakey  Doss  likewise  came,  he 
likewise  aat  down  by  Maha  Rajah:  Maha 
Rajah  aaid  to  Bollakey  Doss,  Tiiere  has  l>eea 
money  of  mine  a  long  time  with  you  ;  it  shall 
not  remain  longer  ;  you  now  pay  it  me  :  Bol- 
lakey Boss  answered,  My  house  at  MnxadavaJ 
and  Decca  have  lieeu  plundered;  I  ha\enul 
now  the  power  of  paying  it,  there  is  a  great 
sum  of  money  due  to  ine  by  the  English  com- 
pany ;  when  1  have  received  that  money,  1 
will  pay  you  first,  and  will  after  pay  others : 
I  will  now  write  out  a  bond  for  you,  do  you 
take  it;  and  he  pressed  hinU  very  much  to 
take  it.  Maha  R'uah  cohsented :  Bidlakey 
Doss  then  aaid  to  Maha  Rajah,  Give  me  .Ma- 
homed Commaul  along  with  me,  and  having 
gone  to  my  own  house,  and  having  writteq 
out  a  bond,  and  having  got  it  sealed  and  pro-^ 
perly  witnessed,  I  witlsend  it  to  you  by  Ma« 
homed  Commaul.  Having  aaid  this,  he  ob« 
tained  dtsmiasion. 

[Qfietfiofi  to  Mr,  Elliot,    Does  he  re[)eat  in 
the  same  worda? 

J.. The  paragraph  ia  repeated  in  the  sam^ 
worda.] 

Witncts,  Maha  Rajah  likewise  got  up ;  and 
we  likewise  too  took  leave.  Having  gone  into 
an  out-bouse,  Bollakey  Doss  said  to  ine.  Do  you 
likewise  come  along  with  roe  to  my  house:  he 
having  got  into  his  palanquin,  be  went  before 
3T 
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lis.  We  four  men,  Nahomeil  Coinmaal«  Joy- 
tic  bCUou  bee,  Clio  v  ton  Nam,  bdH  myself,  went 
btif  m  i^iirree  aficrwanli.  1  cannoi  tell  the 
aaiiie  woriU. 

Court.  You  need  not  tell  the  same  woitlA : 
tell  unl>  the  Htilistance.  We  had  rather  you 
repeat  It  in  other  wonlx. 

Witnets.  We  arrifeit  there.  Rnllakey  Doss 
wa«  before  siitinif  there,  and  Matheb  R<iy, 
Seillabiit,  Lallo<»  Doman  Sintr,  and  a  Mohurir 
were  there.  We  four  people  likewise  sat 
doM  II :  Seat  B«)llakey  Dum  said  to  his  Mo- 
hurir, Write  out  a  Itond  to  Muha  Kajah  Nun- 
docoinar  for  48,021  runevs.  Haviiiy;  written 
out  a  Persian  bond,  and  read  it  to  him,  he  g^\e 
it  into  the  hands  of  Uoliakoy  Df»ss :  he  havin{^ 
taken  off  a  rin|r  from  his  tiofjrer,  dipt  it  into  the 
stc'ca  dewat,  which  was  before  him,  and  lixt  it 
to  the  bond  ;  and  he  put  it  into  tlie  hand  of  Ma- 
homed Com  maul;  and  said,  Do  you  likewise 
be  a  witness  to  it.  Then  Mahomed  Commaul, 
having  likewise  taken  off  his  seal  from  his 
Hugger,  dipt  it  in  the  sicca  deviat ;  and  aiiized 
it  on  the  bond.  Then  Dollakey  lloss  said  to 
Baboo  Matheb  Roy,  tie  you  likewise  a  witness 
to- this:  he  likewise  having  affixed  his  seal  to 
it,  was  a  witness.  He  Hkewiae  then  said  to  his 
Vakeel  Seillabiit,  Do  vou  likewise  be  a  witness : 
he  likewise  hariog  talien  the  ink-stand  iuto  his 
hand,  wrote  bis  name  in  Persian  ;  and  became 
Jikcwise  a  witness.  Seillabut  then  put  the 
bond  into  the  hands  of  tiollakey  Dou.  Bol- 
bkey  Doss  gave  the  bond  into*^  the  hands  of 
Mahomed  Commaul ;  and  said  to  Seillabut, 
Do  you  tfo  along  with  Mahomed  Commaul, 
and  give  tliis  liond  to  Malia  Itajah  Nondoco- 
inar.  Seillabut  and  Mahomed  Commaul  bar- 
lug  taken  the  bond,  went  away  ;  and  1  likewise 
went  to  my  own  house.  Thiia  is  what  i  know 
about  witnessinif  it. 

II  (»w  long  is  it  since  you  were  acquainted 
with  Mahomed  Commaul  ? — About  a  mouth  or 
two  befbm  this  bond  being  executed.  He  used 
to  go  backwards  and  forwards  to  the  Maha 
liajah  Nuudooomar.  1  likewise  went  back- 
wards and  forwards. 

Wukhethe  servaut  of  Maha  llaiah  Nundo- 
comar?— He  was  not  servant  of  Maha  Rajah 
Nondocomar ;  he  had  been  the  servant  of  Maha 
lUjah's  father,  and  went  backwards  and  for- 
wards at  Maha  Riyah's.  He  remained  some- 
times two,  three,  or  four  months  afterwards 
here,  and  went  to  Muzadabad. 

When  did  he  come  back  ?— About  four  or 
five  years  after. 

[Mr.  Elliot.  I  bid  him  not  repeat  so  often ; 
he  says  be  repeats  that  he  may  he  sure.] 

Did  he  stay  at  Muxadabad  tour  or  five  years.' 
*-He  came  back  four  or  tive  years  after  sign- 
hig  the  bond ;  and  then  1  saw  him  at  Blaha 
^jah*8. 

Was  he  a  servant  of  Maha  Rajah's?— I  know 
when  a  man  comes  backwards  and  forwards ; 
but  I  do  not  know  if  he  is  a  servant, 
y  Where  did  he  live?--  When  he  returned  from 
Mujuidabad,  Maha  Rajah  Nundocomar  gave 
hin  a  plaoe  near  bia  own  home  to  live  in* 


Was  he  long  ill  before  his  death  ? — He  wm 
well  for  three  or  four  montha:  after  th«t  ho 
was  aick ;  and  then  be  died. 

What  was  the  situation  of  the  place  he  hmi 
givfn  him  ?---lt  was  within  the  four  walls 
of  Maha  iUjah's  liouoe,  and  bekmged  to  the 
house. 

What  sort  of  a  place  was  it  ? — It  ia  here  ia 
Calcutta.     I  can  shew  it  if  you  will  go. 

in  the  mean  time,  do  vou  deacribe  it.— Itii 
raised  unon  a  terrasa,  [chimd.]  There  ia  a 
Chulibuckin  under  it ;  there  were  three  opca- 
ings :  one  to  the  southward  ;  one  to  the  west- 
ward, which  Maha  Rajah  Nuodocoanar  ordered 
to  be  filled  up  with  mats;  aad  left  Ihe  ether 
opening  for  the  door. 

Was  the  third  opening  to  the  Dorth,or  totha 
east.'-— To  the  east. 

How  large  was  the  place F-—!  caoaol  tell 
how  many  cubits  it  is.  That  place  yet  re- 
mains. 

Who  lives  in  that  place  now  ?— Maha  Rajah 
Nondocomar'a  peons,  kidmat||ar8,  3cc.  It 
is  not  appointed  for  the  use  of  any  -|Nirticiilar 
persons,  as  in  Mahomed  ComRiaurs  time. 

Are  the  kidmuigars,  &c.  of  the  Maha  Ra- 
jah's, Mussulmeu  or  Hindoos  F— They  am 
both  one  and  tbe  other. 

Do  any  of  them  sleep  there  ?— How  caa  I 
tell  whether  they  sleep  there?  I  aee  them  sit 
in  the  day  time. 

How  came  you  then  to  know,  thai  Ma- 
homed Commaul  slept  there,  and  the  orden 
giveu  about  it  ?•— I  aaw  Maha  Rajah  with  ssy 
own  eyes,  order  the  house  to  be  nited  out  §ot 
him  ;  and  he  hve<l  there. 

Did  you  use  to  go  backwards  sod  fawaids, 
at  that  time  aod  place  2 — .4a  I  went  to  Maha 
Raiah^s  durbar,  I  used  tu  pass  by  the  pbcs, 
and  made  my  salam  lo  him. 

Did  you  see  him  w  hen  he  was  sick  f—I  did: 
1  saw  tliat  physic  from  Maha  Rajah  waa  acoA 
him. 

W^batyear  did  he  die?--l  do  m>t  know  the 
month  or  year ;  it  was  in  the  rainy  seaaoo. 

Who  was  at  his  burial  ? — I  carried  Imbs  cat 
to  be  buried :  other  people  likewise  weal  ool. 

Who  else  was  there?— Many  people.  Shah 
Blabomed,  Chawn  abb  Chnbdar»  Rund  lloa^ 
Cawn  Jemut,  Jummiatt  Cawn,  Ika  Gawa^ 
Cawn  Mahomed,  aod  five  or  aix  ooolica  ;  do* 
body  else. 

Were  these  all  who  were  there  ?<—Eaon| 
the  coolies,  there  was  no  oae  ebe.  I  aprajt 
with  certainty. 

Did  you  e«er  attend  the  bnrial  of  anj  body 
else  ? — It  is  a  custom  among  us  MoasafneB  lo 
go  out  with  the  bodies  of  any  ofoarfrisBdaaad 
relations,  when  they  die.  8tnoe  1  caaM  la  thf 
age  of  maturity,  I  wdieve  1  have  attended  900  or 
300  of  them. 

Court,  Tell  the  names  of  sone.— ^  I  weal 
out  with  Shau  Malmmed,  Cawn  abh  ChvhdM^ 
Bullah  Cawn.    Need  I  mention  any  more  ? 

Who  were  the  other  persons  that  atfeandad f 
— Miissolmen  of  the  Mana  Rayah's  faauljr- 

liow  came  yog  to  innfodier  their 


1013] 


at  Calcutta^  Jbr  Forgerif. 


A.  D.  1775. 


rioi4 


€Kactly  ?— The  morfiinfl[>  afln*  the  niifht  of  hiR 
death,  Malia  Knjah  was  infortned  o^'  it ;  the 
burial  was  made,  and  1  remenilier  iheite  people. 

[The  witness  havio^  been  pressed  with  this 
question  over  and  over  aj^ain,  Hir.  Elliot  said,  I 
cannot  get  him  to  jfiva  any  reason.] 

Did  you  see  any  of  your  acquaintance  that 
noniing  ?— No  :  it  rained  very  hard. 

How  lonif  have-  you  been  acquainte<l  with 
Cboyton  Naut  ? — Ten  or  «leven  }ears. 

Ifow  lonif  have  yon  been  acquainted  with 
Joydeh  Chowbee  ? — As  long  as  1  know  Choy- 
ton  Naut. 

Were  you  first  acquainted  with  them  both  in 
the  same  plaice?— i  was:  they  used  to  come 
backwards  and  forwards  to  Maha  Rajah's. 

Did  you  see  Jovdeb  Chowbee  the  day  of  the 
funei'al? — ^They  both  used  to  come  to  Maha 
Rajah's  Durbar  :  1  do  not  recollect,  with  re- 
•pect  to  that  day  in  particular. 

How  long  have  vou  been  attending  at  the  Ma- 
ha Rajah's? — I  have  before  said,  I  came  to 
Calcutta  twelve  or  thirteen  years  aj^o. 

Did  Joydeb  Chowbee  and  Choylon  Naut 
<rome  to  Maha  llajah's  together  ? — I  did  not  say 
that:  I  said,  when  1  came  to  Maha  Rajah  I 
•aw  them. 

What  conversation  passed  at  the  house  of 
Bollakey  Doss  SeatT — 1  hare  kept  no  account 
of  it.     He  spoke  what  1  said  to  the  Mohurir. 

Had  that  Mohurir  any  papers  or  accounts 
with  him?— No :  bfe  was  sitting  without  any. 

Do  you  understand  Persian  f — I  do  under- 
stand it  little,  but  do  not  write  it  well. 

Were  you  asked  to  witness  the  bond  ?— He 
desired  nobody,  but  who  are  already  nnmed. 

When  the  writer  read  the  bond  to  Bollakey 
Doss,  what  did  he,  Bollakey  Does,  say  ? — No- 
thing, except  well,  or  some  such  word. 

Did  any  body  |f resent  ask  Bollakey  Doss  the 
amount  of  the  bond  ? — No  one  asked,  as  J  re- 
collect. I  think  I  speak  with  certainty.  I  do 
not  remember  it. 

Did  Bollakey  Doss  Seat  mentioi  the  parti- 
cular sum  the  Mohurir  w  as  to  make  the  tiood 
for  T— He  did. 

Do  yon  know  Bollakey  Doss  Seat?  Was 
you  well  acquainted  with  him  ? — 1  knew  bim 
rery  well. 

Did  Bollakey  Doss  give  that  Mrder  in  Per- 
sian ? — No,  in  Moors. 

Cotir^  Repeatthit  order.  [He  repeats  the 
tame  in  Persian.! 

[Mr.  Elli&t,  1  examine  him  in  Moors,  he 
always  repeats  the  words  of  the  sum  in  Per- 
sian, which  is  oootrary  to  the  usual  manner  of 
tpeaJdng ;  for  those  who  speak  in  Persian, 
wheD  they  come  to  snms,  almost  always  inen- 
tioD  them  in  Moors.  He  now  repeats  it  in 
Moors.] 

How  came  you  tlwi^s  to  mention  that  sum 
in  Persian,  whroh  Bojiakev  Does  gave  orders  for 
kk  Moors? — I  spoke  it  for  vour  iofonnatioD. 
[Addreasiag  himself  to  Mr.  Elliot.] 

[Mr.  Elliot.  If  you  did  that  for  my  ioforma- 
Iio0|  why  noleTtfy  ptrt  of  jqur  etidenco  in 


Persian,  as  I  sm  to  interpret  the  whole  to  the 
Court  ?-/i.  1  happened  to  say  it:  1  did  not 
say  it  for  vour  information] 

How  came  you  to  do  no  three  times  over  ?— 
For  your  iofoimation.    [To  Mr.  Klliot.] 

Court,  Was  it,  or  was  it  not,  for  the  infor- 
mation of  the  interpreter  ? — A,  There  was  no 
particular  reason. 

How  came  you  to  be  so  particular  in  yqor 
account  of  the  sum  ? — 1  remeinlier  it  from  the 
long  dispute  there  has  been  about  the  bond. 

When  did  you  first  hear  of  the  dti^pnte  about 
the  bond?— I  do  not  mean  in  particular  the 
hood.  1  know  it;  because  Mohun  Persaud  and' 
Gungabissen  proceeded  against  Maha  Rujab, 
in  the  conrt  of  Cutcherry,  in  the  time  of  Mr. 
Palk,  and  also  in  Mr.  Roiis's  Cutcherry . 

For  what  sum  was  that  complaint  r — Thty 
complained  for  139,000  rupees,  on  account  of  a 
deposit. 

Why  do  you  gire  that  as  a  reason  for  knoir- 
ing  the  bond  was  for  48,031  ru|iees?— I  never 
gave  that  reason  for  remembering  it.  1  know 
it  from  the  mouth  of  B<dlakey  Doss  Seat. 

[Question  repeated.]— i4.  1  never  said  so, 

[Mr.  £Hiot  and  Mr.  Jackson  both  depoaa, 
that  be  did  give  that  reason.  Mr.  Weston^ 
(a  gentleman  of  the  jury,)  also  says  that  hn 
did  so.] 

[Question  again  repeated.] — A.  1  never  said 
that  Mohun  Persaud  and  Cungabissen  sued 
Maha  Rajah  Nundocomar  for  48,021  rupeei|ia 
the  Cutcherry. 

How  loner  ago  was  this  suit  in  the  Gnt- 
cherry  ? — About  three  years  ago. 

In  whicli  did  it  commence  ?  Whose  court  ? 
—Mr,  Palk's. 

Do  you  know  any  dispute  in  the  roa^dr'i 
court,  about  this  matter  ?--!  do  not  knowot  aov. 

Did  you  give  evidence  in  that  cause  ?— In 
the  time  of  Mr.  Rous  1  did  give  evidence. 

In  your  evidence,  did  you  mention  the  sttod 
of  48,03 1  nipees? — No  mention  was  made  of  it. 

Have  you  ever,  from  the  time  of  executing 
the  bond  to  this  time,  mentioned  the  sum  of 
that  bond  to  any  body  ? — Nobo<ly  ever  men* 
tinned  that  sum  to  me,  nor  did  I  mention  it. 

What,  never  since  Maha  Rajah  has  been 
confined  ?  Not  to  any  body  ?•- 1  do  not  re« 
member  telling  to  any  body. 

Did  you  never  tell  the  sum  to  Mr.  Jarret,  nor 
any  body  concerne<l  for  Maha  Rajah  ?— When 
Mr.  Jarret  asked  me  about  this  business,  I  told 
him  of  it ;  1  gave  account  of  it,  and  Mr.  Jarret 
wrote  it  down. 

Did  you  never  mention  it  to  this  gentleman  ? 
[Pointing  to  Mr.  Farrer.] 

Never.  I  never  did  ?  [Mr.  Farrer  confirms 
what  he  said.]  When  Maha  Rajah  was  put 
into  confinement,  he  desired  me  to  go  to  Mr. 
Jarret,  and  give  bim  what  information  I  could. 
Nobody  else  asked  me  aboot  it. 

Did  you  tell  Maha  Rajah  himself  ?— I  did 
not. 

How  came  vou  to  mention  so  exactly  the 
sum?— I  heard  it  firom  tha  mouth  of  Seat  Bol* 
lakeyDoaa. 
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rvrtiembering  il?— I  ttmmaker:   thereCNe  I 
hare  told  you  I  ha? e  bo  icmoo. 

Do  jou  recollect  aiiv  sum  of  mooey  yoa 
et er  ttw  a  bond  i^ma  for,  siBce  that  ciaoe  f«-I 
rememlier  one  Mr.  Morriaoo  taking  15,000 
nipecii  froin  Maha  Rajah  NuDdooomari  aud 
giving  bifl  bood  for  iC. 

Were  you  a  witneM  to  U  P— No. 

When  wai  it  ? — i  only  raiBeaiber  the  smn : 
I  do  not  remeoiber  ibt  date. 

Was  it  since  this  bond  ?— Yes. 

How  long  ago  was  it  ?— SoMething  abore 
six  years. 

Were  you  present  at  the  ezacnftioa  of  Hr. 
M<Mrrisoo's  bond?-^I  saw  bin  sign:  Maha 
Bajah  sent  am  for  it. 

Who  were  the  wiuiesses  ?— He  signed  it 
before  none.  1  do  net  know  who  were  the 
witnesses. 

Was  it  in  English  ? — Yes,  it  waa  early  in 
the  morning;  nobody  was  there:  he  put  a 
seal  of  wax,  and  sigUM  it:  he  told  me  he  was 
making  out  a  bond  lo  Maha  Rajah,  and  said, 
Do  you  take  it. 

In  what  language  did  you  tdl  it  him  ?-«-I 
told  him  in  Persian. 

Who  was  this  Mr.  Morrison  7— He  was 
Chootsn  Saheb  (second  in  rank)  at  Muxa- 
datsd. 

Where  was  the  bond  given ?•»•  At  Calcutta. 

Jury,  Night  the  name  of  the  person  you 
call  Morrison  be  Maddison?— I  Lnow  not: 
they  callcHl  him  MorriMB. 

What  sort  of  a  man  was  he  P-^A  little  short 
man,  and  ware  spectacUfS. 

Jury,  Prom  the  similarity  of  the  sounds, 
and  the  description  of  the  person,  it  is  evident 
the  witness  must  mean  Mr.  Maddison. 

Did  you  ever  see  any  other  bond  execnted  ? 
—I  never  did  see  any  other  hood  executed : 
I  have  no  remembrance:  what  shall  I  tell 
you  P 

Did  you  know  Bollakey  Doss  rery  well  ?— 
Yes. 

Did  Bollakey  Doss  wear  ear-rings  in  his 
ears?— 1  saw  no  ear-rings  in  his  ears:  whe- 
ther he  wore  them  or  not  I  cannot  tdl ;  but  1 
did  not  see  them. 

Do  yoo  know  his  seal  P— I  hare  seen  three 
or  four  letters  of  Bollakey  Does,  that  came 
to  Maha  Ri^  Nandooooar's,  with  aeals ;  and 
by  comparing  them  wMi  the  bond,  1  shall  be 
able  to  tell. 

How  oame  yoo  to  see  theae  ktters  P— When 
Bollskey  Dees  wrote  a  letter  to  Maha  Rajah 
Nundocomar  from  Chinsara,  I  was  there,  and 
saw  the  seal,  and  one  VKire  seal  of  a  letter  of 
Bollakey  Doss,  wWch  Maha  Rajah  seal  to 
Mr.  Jarret. 

Hew  came  yen  to  eee  the!  letter  that  was 
sent  to  Mr.  Jarret  P — Joydeb  Chowbee  carried 
it  from  Maha  Rafah'a  In  Mr.  Jarret :  1  was 
then  at  Mr.  Jarret'e  keoae,  and  saw  it  in  the 
hands  of  Joydeb  Chewhee.  I  saw  it  ks  his 
hands!,  tad  naked,  what  letter  waa  thntP  he 
said,  BoNsicy  Dees'a.  I  leelMd  m  Ike  fMl, 
na^aawilwwBolnkcjIlMi^    - 
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How  cagM  yoa  to  remember  the  seal  P— I 
had  in  my  mind  a  letter  Bollakey  Doss  wrote 
from  Chinsura :  I  remember  that,  and  seeing 
that  in  Joydeb  Chowbee'e.  hand,  1  saw  ther 
were  both  alike.  I  saw  him  put  it  to  that  bond: 
1  hare  aeco  him  pot  it  to  aereral  ether  papcfiy 
at  a  distance. 

What  do  Yon  mean  by  a  dkitance,  and  what 
distance  ?— It  was  at  the  distance  of  five  or  aix 
cubits,  (or  bants). 

What  }>aper  hare  yoa  seen  Bollakey  Dosa 
put  his  seal  to,  besides  that  hood  P — 1  hare 
it  only  upon  these  two  letters  and  thttt 


What  are  the  papers  which  you  hare,  aeeii 
him  put  his  seal  to  at  the  distance  of  fire  or  eiz 
cubita  P— -I  hare  aeen  his  seal  only  three  timea: 
once  to  the  hood ;  I  was  then  at  the  distaaoe 
of  fire  or  six  cnhits  (or  bants) :  the  second  tiese 
I  saw  it,  was  that  on  the  letter  wrote  firom 
Chinsurah ;  the  other  was  that  I  saw  at  Mr. 
Jarret's,  that  Joydeb  Chowbee  carried. 

How  msny  other  papers  hsre  yon,  with 
yonr  own  eyes,  seen  him  put  his  seal  to?— i 
never  saw  Bollakey  Doss,  with  my  own  eyea, 
put  his  BftA  to  any  other,  paper  than  the  bond : 
the  appf  srance  of  the  seal  and  that  of  the  tme 
letters  agree. 

Did  you  take  the  bond  into  your  band  to 
examine  the  seal  P-  - 1  saw  when  BoUakey  Does 
gate  it  into  the  hands  of  MahomtNl  Gommaal ; 
when  he  gB^fe  it  into  the  hands «»!  Maibeb  Roy, 
and  told  him  to  witness  it.  I  likewise  ssw  it 
when  he  gare  it  into  Seillabut's  bander  I  like- 
wise saw  it  when  I  did  not  toke  the  bond  into 
my  hands. 

What  distance  were  yon  from  it  when  it  waa 

fat  into  the  hands  of  Mahomed  Commaul  P— «> 
t  may  be  at  the  diatance  of  three  or  loor  handa 
or  cubits. 

What  distance  were  yoa  when  it  was  pot 
into  the  hands  of  Mathcb  Roy  P — I  was  ra- 
ther nearer  to  him  than  to  Mahomed  CoiB* 
manl. 

At  what  distonoe  waa  yoa  when  it  waa  p«l 
into  the  hands  of  SeillabutP— 1  was  near  8eil- 
labut :  I  cannot  be  exact  as  to  the  diatanee. 

Which  were  yea  nearer  te»  Matheb  Roy  or 
Seillabot  P— Matheb  Roy  waa  near. 

Court.  Tell  na  the  position  in  which  they 
were?— ^.  Matheb  Roy,  Seilbdiat,  Doombi 
Srog,  were  all  with  their  faces  to  the  sooth- 
wanl ;  Seillabot  in  the  middle,  Matheb  Rojea 
the  right,  Doman  8ing  on  the  left:  we  4ar, 
Mahomed  Commaul,  Joydeb  Chowbee,  Che^* 
ton  Naat,  and  1,  had  onr  faces  to  the  nerth : 
Bolbkey  Doss  with  his  face  to  the  west,  and 
back  to  the  east. 

Who  was  on  the  right  hand  of  Bdlakinr 
DessP->-Doman  Sing  waa  on  the  right  hand, 
and  Mahomed  CoromanI  en  tlie  left. 

What  fraa  the  month  P*«>  It  was  the  rainj 
aeason :  I  de  net  remember  the  month. 

If  yon  remember  eo  particolarly  the  plaoaa 
of  all  theee  peraene»  hew  caoie  you  not  to  f«« 
insmber  the  osoMh  in  which  it  wee  eteeaiedf 
— I  de  Mt  teiMmherthe  mooth:  1  had  i* 
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reason  to  reniember  th«t :  I  md  pofitive  to  the 
■ituatioo  of  tbe  pereoot :  tbey  certaioly  tat '  in 
that  positioD. 

Jury,  If  you  were  to  eee  the  bond  at  tbe 
Pittance  of  three  or  four  cubits,  would  you 
know  it  ? — I  ahoold  not  powibly  know  it,  for 
this  reason :  1  was  not  a  witDOss  to  the  bond : 
if  1  was  to  put  my  own  seal,  or  write  my  own 
Baane,  and  if  1  had  read  tbe  bond,  on  seeing  it 
•gain  I  should  know  it. 

Do  you  mean  to  say,  tliat  if  thia  bond  was 
put  into  your  bands,  you  should  immediately 
know  it  to  be  that  bond?— By  the  appearance 
of  the  seal,  and  tbe  signature  of  the  witnesses, 
I  should  be  able  to  guess ;  but  would  not  poei- 
tifely  say,  that  was  the  bond. 

Did  you  e? er  put  vour  name  as  a  witncM  to 
m  bond?— I  f«ry  well  remember  I  never  put 
my  name  or  seal,  as  a  witness,  to  any  bond 
since  the  time  of  the  above :  whether  I  did  be- 
fore or  not,  1  cannot  tell. 

Court,  Take  a  pen,  and  write  the  name  of 
Ike  Company. 

[He  writes  a  very  bad  hand,  not  like  that  of 
Ike  bond.] 

You  sav  you  know  Mahomed  Commaors 
Mil :  would  you  know  it  a^^ain,  if  you  was  to 
■ee  it  ? —  1  have  not  sworn  that  I  should  know 
Mahomed  Comniaurs  seal. 

Do  ^ou  remember  any  other  circumstances 
of  tlie  bond  and  the  sum?— -I  do  not:  what 
Bollakey  Doss  said,  1  remember. 

Was  It  a  simple  bond  for  the  pavment  of 
money  ?— What  J  heard  from  Bollakey  Doss 
1  know :  I  know  nothing  else  that  the  bond 
lyas  about :  it  might  be  as  well  one  thing  as 
another.  * 

w*  Do  you  know  any  particular  circumstance 
being  mentioned  in  the  bond,  when  you  heard 
it  reaid  ?— 1  did  not  say  that  I  heard  it  read  : 
kit  writer  went  clone  to  him,  and  read  it  gently 
to  him :  I  was  at  a  distance,  and  did  not 
ketriL 

Did  Seillabut  read  it  ? — He  might  have  read 
it  to  himself:  I  did  not  hear  him:  be  did  not 
lead  U  ah>ud. 

Did  any  body  write  any  thing  with  a  pen 
on  the  bond,  except  Seillabut  ?— I  saw  with 
my  own  eyes  Bollakey  Doss,  Mahomed  Com- 
mnul,  and  Matheb  Roy,  put  their  seals ;  and 
.fieillabut  wrote  bis  name. 

Did  any  other  person  make  use  of  a  pen  ^ 
•-No. 

Are  you  sure? — f  heard  it  with  my  ears, 
and  saw  it  with  my  eves. 

Are  yoQ  very  sure  r — Very  sure.  1  am  cer- 
lain. 

A  Aer  Seillabut  siinied  it,  what  was  done  with 
it  immediately  ?— Seillabut  gave  it  to  Bollakey 
Does:  Boilakey  Dosa  gave  it  to  Mahomed 
Commaul,  &c.  as  before. 

You  say,  the  writer  read  the  bond  low : 
was  it  so  low  that  you  could  not  hear  what  was 
^id  ?— When  the  Mohurir  bad  wrote  the  bond, 
and  carried  it  to  Bollakey  Doss,  he  gave  to 
Bollakey  Dpae,  to  hear  it  in  the  coatomary 


At  what  time  of  the  day  was  it,  wken  Iko 
first  conversation. passed  at  tba  Maha  Rajah*a  ? 
-—About  noon. 

Was  tbe  bond  read  ao  low  that  voo  oouid  not 
hear  it  ? — I  could  not  hear  it  well. 

Did  not  you  hear  one  word  f— If  1  dkl  not 
hear»  how  can  I  say  I  did  hear  P 

Did  you  hear  nothing  of  the  ooolenls  N— I 
heard  nothing  of  the  content!. 

What,  not  a  word?— What  eba  skall  I  aaj, 
1  did  not  hear  a  word. 

Were  yon  deaf,  or  had  yoa  any  diaeaae  ia 
your  ear  r —  1  was  neither  deaf,  nor  had  I  any 
disease  in  my  ears. 

How  then  came  ^oo  nol  to  hear  a  word  F— 
I  did  not  pay  so  strict  attention,  nor  did  ke  reaA 
it  in  so  high  a  voice,  that  1  shoiihl  hear  it. 

Did  any  body  else  hear  it  but  Bollakey  Dona  P 
--1  cannot  tell. 

Did  you  know  the  Mohurir ?-->l  aaw  kia 
face  then :  he  was  no  friend  of  mine. 

How  came  you  to  go  to  Boliakej 
house  then  ?— I  went  that  time,  and  bow 
then  went  at  other  times. 

Did  you  ever  see  the  Mohurir  before  oraioce  f 
—Neither  before  nor  since  have  I  aeon  kina:  I 
ouly  saw  him  that  time. 


June  Utky  1775. 
Kitten  Juan  Dou  examined. 

Do  you  know  Bollakey  Does?— -I  woe  kia 
chief  gomastah:  I  used  to  superintend  his 
other  gomastalks,  and  aometimes  write  mywt)L 

Do  you  know  of  all  the  accounta  Iknl  Imve 
ever  passed  between  Bollakey  Dosa  and  Maka 
Rsja  Nuudocomar  ? — I  know  all  the  aooooma 
that  were  entered  in  the  hooka  at  Caloultm.  -  I 
likewise  am  acquainted  with  the  aooaoala  of 
Pudmohun  Doss. 

Do  you  know  of  any  accounts  respediojg 
iewels'P— -I  do  not  know  any  Ihinflr  of  javm 
between  Bollakey  Doss  and  Maha  Rijah  Nnn^ 
docomar. 

Did  you  see,  in  the  hands  of  BoUakov  Doai. 
any  papers  concerning  his  accounts  with  Maka 
Rajah  Nundocomarf-— When  I  drew  np'the 
accounts  of  the  Rose  Nama,  there  waa  at  ikat 
time  no  account  of  any  jewels  of  tlio  Maka 
Rajah's.  I  asked  Pudmohun  Doaa,  Where 
ia  the  account  of  the  jewels  for  which  wo  nra 
now  paying  a  bondP  make  my  mind  oaay. 
Pudmohun  Dosa  then  said  to  me,  When  Maka 
Rajah  Nuodocomar  gave  the  jeweb  to  Bollakey 
Doss,  you  was  not  his  aervant. 

Court,    This  is  no  evidence. 

Did  Pudmohun  Doss  then  shew  yon  any 
papers  ?---He  did  shew  me  a  eanataia,  wraie 
by  Pudmohun  Does,  and  aigned  by  BoUakey 
Doss. 

Are  you  sore  Bollakey  Doea'a  kand  waa 
aigned  to  itP— I  saw  with  my  own  eyea,  Ikal 
the  hand- writing  of  Bollakey  Doaa  was  to  it, 

Waa  his  name  aigned  to  it  P— Thaao  aro  ik^ 
words  written  ia  the  band-writing  of  BoUakay 
DoM ;  <(  It  11  writtan  by  SoBakfy  Dm^i 
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written  abore  b;  PudmohuD  DcM,  tbe  ipue 
^  six  monih*." 

Have  you  e*er  imd  thatptpar  in  aay  body'i 
bauds  ^  -  -  Afier  haring  nrritleo  from  thai  paper 
myaelf,  I  have  DM  aem  it  in  the  baad*  of  BDy 
lloriy. 

How  long  ago  ii  it  ainet  you  aaw  il  ?— Abont 
four  years :  I  a|teak  from  goeaa. 

How  long  has  Padmobun  Uoaa  been  dead  T 
•—Three  yeara  aud  arren  loonlhs. 

Are  there  any  entries  niade  of  this  tnunac- 
tion  \a  llie  boaka  of  Boltakey  Dot*,  taken  from 
the  cooteat* of  that  r>aper?-"Yea;  therawaa 
an  aixouiit  for  69,730  nipeea,  T,  on  account 
of  a  bond,  the  dale  of  irhicn  it  entered  id  tbose 

Id  theCorraNama  tBihereaDvmeDtioiiofa 
boDil,  «r  oDly  of  jeweta  t — I  will  iDrorm  you 
of  what  1  kaow.  Il  ia  firM  written,  thai  a  auni 
of  moDey,  the  amouDl  of  which  1  d»  Dot  re- 
collect, waa  10  be  paid  lo  Ibe  GAreroor  aod  Mr. 
Fearton ;  3,S00  rupcea  on  account  of  leepa  ; 
meDtion  of  ■  boDO-  on  account  of  jewela  ia 
made,  io  which  it  iaipedfled  that  no  interest 
ia  to  be  paid. 

Court.  Repeat  what  yon  before  aaid  aboat 
iDterral?— -To  which  1  can  pay  noiDterett,and 
Iherefore  pay  it  without  (tewawy.) 

Kt.  Jmckion.  TbenKaniDgof'aewawy'ii, 
that  al  that  time  he  could  not  pay  ioteretl :  he 
wa*  111  pay  four  anna*. 

Mr.  WaloH, one o/litt Jury,  By  'aewawy' 
he  meaDR,  that  aa  he  could  pay  no  inlerett,  be 
waa  (o  pay  an  additional  quarter  rupee, 

Foreman.  I  uuderaland  tbe  word  '  aawawy' 
at  U4e>l,  lo  be,  "  I  can  pay  no  interett  dow,  bat 
will  itay  a  fourth  more,  aa  a  premium  for  lend' 
iug  the  money,  aa  it  would  be  a  long  apace  of 
lime  from'  the  date  of  the  bond  b«tbre  il  would 
be  paid." 

Mr.  EUiot  a«ya,  That  when  >  boDd  ja  ei'en, 
and  it  ii  expected  to  be  ao  long  a  lime  before  it 
ia  paid  as  lo  double    the  aum,  it    ia  aettled 

■  aewBwy,'  lo  pay  a  quarter  mare  aa  a  pre- 
oaium,  inetcad  of  iiilercat. 

Did  you,  from  the  date  of  tbat  paper,  make 
any  entry  in  Ibe  booka  t — Yet. 

[Booka  produced,  and  the  following  entry 
mule.]  "  In  the  private  account  of  ^llakey 
Dosa,  the  aum  of  139,630  :  7  it  the  jammati 
ude  of  tbe  aecnuot  of  Maha  Rajah  Nundo- 
comar  Gee :  Ibe  particulars  of  wliich  are  od 
the  credit  tide  of  the  account  given  an  inipect- 
in(^  a  dutt  aviize :  the  receipt  ialakeu,  and  il  it 
wnllen  od  the  credit,  *  Haha  ft^ab  NuDdo- 

■  comar't  accoDDtwilh  yoD.'  " 

Wat  the  entry  made  after  the  death  of  Bol- 
lak^  Dost? — II  waa. 

Bow  came  it  to  b«  entered  in  tbe  accoanlt 
"  with  you  t"  [Meaning  BoMtkey  Don  after 
biideatli.]  Ihadaeenthat  Corraoama;  and 
PudiBohun  Doaa  bating  told  me  Iha  acconnlt 
were  tetlled  in  that  manner,  I  made  It  after  bit 
death. 

What  waa  the  data  of  Ibe  tmrj  t—Jtun  ii 
w»  4Ma  lo  iliat.parliDiilv  flMr^. 


What  ia  the  date  of  Ibe  Iranaactian  before  or 
after  it  ?— Tbe  Ibirlieth  of  Choit,  1887,  ia  tbe 
dale  o^tbe  one  before  Ibe  account:  the  laat 
CDiry  it  taken  froiA  the  date  of  a  note  of  hand  s 
there  ia  do  dale  after :  it  is  not  tbe  date  of  the 
imntaction ;  it  ia  only  the  date  of  the  note. 

Whaija  tbe  date  Dcxt  preceding  the  noteP 
—Tbat  which  1  bare  mentioDed  ia  Ibe  data 
next  preceding. 

Were  there  any  accounta  after  the  note  f— 
Ueoy. 

Aa  ifae  aecouDi  was  entered  after  tbe  death 
of  Bollakey  Does,  bow  came  you  to  tay  "  wilk 
^ou  ?"---They  are  tbe  boobtorBollakey  Dost ; 
It  i*  cuslomary  to  address  yourself  to  the  per- 
•00  in  whoae  name  the  book  staoda. 

What!  after  their  death?— Yes. 

It  there  aoy  other  accoont  eotered  in  tbe 
bookafterthe  dealb  of  Bollakey  Dosa,' where 
it  ia  aaid  '■  aD  dccoddI  with  you  F"  [Tbe 
books  1,'ere  intpected,  and  it  appeared  titen 

These  are  theparticulan  Ml  Ibe  credit  aide. 

■*  Thejammab  of  Habah  Bsiah,  69,630  :r. 
the  baud  of  which  Bollakey  Dots  wrou  tiM 
particulaia,  48,031  rupees,  a  bond  bearing  data 
rib  Aogntt,  1765,  in  Englith  wordt,  batfAgrwtt 
eharactert:  Ibe  dale  of  the  bond  ia  the  7tk 
BandoD,  1173,  Bengal  style;  1,305:4;  th« 
account  of  iatareat  aewawy  bat  been  seuled: 
which  aumt  cast  up,  make  6O,0g6  :  14 — 
0,(J04  :  3  :  16  per  cent,  on  account  of  ticck 
rupees  added  to  ihal,  makes  69,630  :  7 ;  there 
is  an  eod  of  the  acconot." 

Was  Ibis  enlry  made  before  or  after  Ihe  bond 
wa*  paid  F~lt  waa  made  long  after :  I  did  not 
know  when  the  bond  was  paid  :  wheo  the 
papers  were  called  for  by  Ibe  Audawlet,  I  en- 
tered it. 

Did  yon  make  Ihe  entry  from  the  inapecliok 
oflhe  duitavaiae  immediately  at)er,  or  trom  an 
accouDl  in  the  adanlut?---!  saw  it  the  aaroa 
day  I  saw  tbe  dutlavaise. 

What  did  yon  meao  by  the  expression  "  for 
which  we  are  now  paying  the  bond?"— I  only 
meant  "  for  which  a  bond  has  been  pr=-'  " 

[Mr.  Elliot  says  < 
fereoce ;  the  dinrei 
'  dixit'  and  dicit.' 

Foreman,  The  entry  onghl  to  be  mad* 
"  when  the  bond  was  paid."} 

Why,  instead  of  descrilnDg  tbe  bond,  by 
"  ihe  bond  of  which  Bollakey  Uosa  had  wrote 
the  particular*,"  you  did  not  describe  it  by  tbe 
name  of  tbe  Persian  b«id,  which  baTing  been 
paid,  must  be  iu  their  posseesion  7 — They  did 
not  shew  me  the  boud :  1  was  dependant  upon 
them:  they  did  notshew  me iheoriginal  bond, 
butooTy  Ibecorraaama:  lobbed  their  orders. 

Who  do  yon  mean  by  Ibey? — Hohun  Pa- 
saud,  PudmofauD  Doaa,  and  Gungabiaseu. 

Were  they  all  ibrre?—No,  Mohun  Peraaud 
was  not  prescDt ;  1  went  to  ask  him :  he  said, 
PudmobuD  Dosa  is  tbe  head  mao,  go  lo  him. 

Do  you  know  if  Hobun  Peraaud  and  Gungs- 


been  paid, 
i  make*  Ibe  A\f- 
inly  as  between 


UBS] 


U  GEOKOE  lU. 


Trial  tf  MaU  Rajak 


[len 


liMat  the  liaccf  UwcMrj?-— 1  niwt ny    Mia  cmn 
llMTkatwofkattlMlMecl'thecolry.  j  llMshesGec:  1  ilo  boC 

Did  tbty  e«OT  ftfter?— Tbty  katw  after-  ;  plmtd  villi  .%da»lai; 


ny  ezaeiljr 


How  MM  ftftcnrutk?— How  can  I  IcU 
wbea  tfaey  k»e«  of  il  Brat  f  th«y  mast  bars 
fcaawD  it  by  the  paper  ia  tbe  dewaoay  adaw- 

lei. 

Do  you  kooir  trbetber  Gopgibimn,  or  Ho- 
han  P^naud.  ever  uw  tbit  catry  ia  tbe  ac- 
coooti  ?— '  I  ilo  not  kmiw  :  I  can  tell  1  wrote  it ; 
tbat  is  a  fict  ^o  waicb  1  can  ipeak  ;  but  I  can- 
not nay  wbetber  they  read  il  or  ao. 

Did  yon  ever  lell  ibeia,  or  eiiber  of  tben, 
about  tbe  entry? — I  did  inform  iheoi  of  it: 
Pud  mob  uo  Deep  waa  privy  to  alt  areuaota  and 

Cper«  of  ibe  dtceaied :  tionfebifecn  and  Mo- 
n  Pereaud  were  not  aoquaiolcd  with  tbe  ac- 


WbatdkleneeofiiBia»asanaraaym  chi  i» 
collect,  between  making  entriea  in  Bollakcy 
DoanN  boiika  aad  tbe  coMlaiat  m  tha  AdaiHfi  f 
"'I  made  th^  eairica  aboal  four  yaara  aait 


balf  a^o,  aa  aeady  aa  1  can  te 

[>lr   Jarrrr  (iradoocean  aiioacapj  af  the 

riecutonaccfiunts,  delivered  in  by  PMnaban. 

filed  tbe  l«  ot  tXt«iber,  1774.] 
Can  you  be  cefi^  tbu  it »  abaot 

and  a  balf  a«o?...|  bdieveit  in,  bat 

ipeak  precuely. 
C40  vou  speak  to  half  a  }ear?^-I  bcliavril 

waa  lour  y«ara  ago,  bat  will  aat  awear  lo  a 

paper  that 'bat  no  date  to  it:  there  b  d»  dale  ta 

the  ^otry,  I  ranaoi  be  auy  way  a  oertaio. 
Do  you  HMao  yon  uid  both,  or  either,  and         Will  %ou  swear  it wa»  laorethaa  tiirce  yearaF 
whaai ?•-  Why  fhooM  aot  I  have  lobl  thero  ?     —If  I  thuoght  I  ehoold be ^uettioBad by  aoeh 
thev  iaid  the  pepcre  were  wanted  in  adawlei,     iftfotleroen  aa  yoa,  I  would  bava  wrola  down 
and  tiild  me  to  draw  tbero  op.  wbat  1  was  to  say :  I  can  swear  la  Ihta,  Thai  I 

l?bal  did  you  lav  in  particular?- --I  went     first  entered  this  accnant  a  little  time  after  the 
■ad  infonned  them  I  bad  entered  the  accounu    oo«*ouiits  came  into  tbe  AiUwIet ;    by 
aa  they  desired,  and  that  tbey  were  ready  fur     ^me^  I  meaa  two  or  three 
theadawlet.    When  Bolfatkey  Doss  died,  Mo- 
hun  Persaud  and  Pudmohun  Doss  transacted 
all   the  business:   Gunffabissen  is  in  reality 
Blaster :  Mohun  Permuo  and  Pudmohun  Do^a 
at  first  agreed  on  the  accounts  that  were  lo  b^ 
aent  to  tbe  Adawlet    Afterwards  Mohun  Per- 
aaud  would  not  agree.     Pudmohun  signed  it 
alone,  and  it  was  sent  into  tlie  Adawlet 

Do  you  know  of  their  siting  more  than  one 
aaeount?— -Yesterday,  wfa^n  I  looked  over  the 
papers,  I  saw  a  paper  signed  by  them  both ; 
therefore  there  must  liare  been  two. 

In  tbe  account  you  saw  the  other  dsy,  was 
there  any  roefition  of  these  accounts?- --There 
ia  no  accoimt  in  that  paper  of  tbe  bond. 

What  did  tbey  say  when  you  toM  them  of 
the  eatriei?--- When  I  first  Hiformed  Mohun 
Persaud  and  Gungabiafen  of  eaCeriog  these  ac- 
aouou,  tbey  said  nothing :  after  that,  Mohun 
Persauil  settled  tbe  accounts  of  GtMsetn,  and 
tbey  juintly  gave  a  promissory  note  in  the  ac-  j 
count  so  settled,  and  paid  him  the  wliole  but  16 

or  \6  000  rupees,  and  told  him  thev  would  pay     tents  were  taken  ;  nothing  wm  left  him  bnl  bin 
him  the   balance  :  after  Mohun  Frrsaud  tokt    jamma. 


,  *ir  any 
thing  under  a  twelvemonth. 

Are  there  any  articles  withoat  P~  Yan^  I  can 
show  you  fitXy. 

Do  yuo  kaow  of  any  abfectioa  made  Ly  Ma- 
bun  Pereaud  and  Gnngabsssen,  at  the  time  of 
year  writing  the  accounts,  to  the  hme  they 
were  delivered  iu?--l  do  not  kaaw  wrfaatlicr 
they  were  disipleascd  or  na ;  1  know  thev  were 
in  counael  wUb  Goosein,  who  afterwarda  eom- 
plaiaed ;  bat  wlwt  their  counsel  was  I  da  net 
know. 

Were  you  ever  with  fiollakey  Doan  al  tha 
army?-.. I  was.' 

How  long  ago  ?--  -About  ten  years  aga. 

When  you  were  with  him,  do  yon  kaow  any 
thing  of  hia  being  plundered  ?— I  hnva  bafaia 
said  that  be  was  plundered  at  Bunr  of  every 
thine. 

Tell  as  near  as  you  can  the  particulara  af 
what  he  lost  ?-— A  little  trunk  of  private 
\Thich  he  never  sbuwed  to  any  body :  bm\ 
I  remember  what  waa  taken  from  him  ? 


Gossein  to  receive  the  money  from  Pudmohun 
Doss  :  the  amount  of  tbe  was  about 

36  or  38,000  rupeea ;  but  after  wanls,  Pud  mo- 
bun  Doss  said  to  him,  I  have  not  money,  but 
out-standing  balancea  which  1  have  not  receiv- 
ed, due  to  the  eattte,  which  I  shall  receive : 
for  the  sum^  which  have  alivady  been  paid  to 
different  people,  you  will  demand  recei|»ts :  if 
yoa  will  stay,  1  will  pay  you  whatever  sum  the 
balance  amounts  to :  Pudmohun  Doss,  Mohun 
Persaud,  aad  Gungabissen  tteparstcd,  and  Goil 
knoWH  what  they  said  aker ;  Mohun  i'ersaud 
and  Gungahisven  cumplsiiietl  ugainst  Pudmo- 
hun Dons,  and  then  all  tbe  pafiers  wen  brought 
to  the  Ailawlet:  these  three  |M*ople,  Gossein, 
Gungahissen,  and  Mohun  Persaud,  joined  to- 
gether in  couDsd  to  oooplaiu ;  but  paly  Gos- 


Do  you  know  of  bis  having  jewela  at  that 
time?- --lie  was  not  plundered  of  any  iawela  al 
Buxar:  I  have  heard  thai  at  Muxadsvad  ha 
lost  a  small  quantity  of  jewela  mortgaged  to 
him :  I  wss  not  there  myself^ 

How  long  since  did  yon  bear  it,  aad  front 
whom?— -The  Gomastah  who  had  abaoonded 
from  Mtizada^ad  doring  the  trooUet,  aaone 
in  to  Bollakey  Doss,  snd  intfanaed  boa  of  it :  I 
waa  preaeni  when  the  Oomastahacid  they  wera 
plaodofed. 

What  ^entity  did  he  ny,  and  whaaa  pro- 
l»erty  ?— •  A  very  small  quaanty,  natabava  9  ar 
3,000  rupeea  worth.  A  Shroff  at  Mnndavad 
had  taken  a  small  quantity  of  money  from 
Bollakey  Does,  and  pleilged  tbeoa  jewelo. 

Do  you  kDoar  of  Billribij  .Din'a  hmiag 
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be€o  plandered  of  any  jewels  at  any  other 
time  N— I  hate  heard  of  no  other  jewels :  1 
have  told  yon  all  I  know  about  jewels:  1  never 
beard  any  word  of  bit  being  plandered  of  any 
other  jewels. 

Do  you  know  of  any  money  being  recovered 
by  means  of  Maha  Rajah  Nundocomar  from 
the  Company  for  any  person  ?---Pndmohuo 
Doss  used  at  ways  to  attend  at  Mr.  Verelst's 
with  Maha  Rajah  Nundocomar:  when  the  f(o- 
vernor  was  going  to  Europe,  he  was  at  Bel- 
Tidere :  Fudmnbun  Doss  went  with  Maha  Ra- 
jah Nundocomar  to  wait  upon  him,  and  occa- 
sioned the  Company's  bonds  to  be  paid  to  Gun- 
gabissen. 

When  Maha  Rajah  Nandocomar's  accounts 
were  settled,  do  you  know  of  tbe  balances 
having  been  paid  him? — I  do  not  know  if  the 
balance  ever  was  paid  him  or  not. 

Were  you  prefient  at  Belvidere  with  these 
persons  and  Mr.  Verelst  ? — I  was  not :  1  knew 
of  their  going  there  for  the  purpose  of  getting 
the  Itouds :  1  saw  them  set  out,  and  saw  them 
return. 

Court.  Give  evidence  of  nothing  but  what 
you  knoiv  of  your  own  knowledge.— il.  This  1 
know,  that  a  man  was  sent  to  call  Gungabissen 
and  Pudmohun  Doss :  one  went  in  a  palanquin : 
the  other  in  a  carriage:  they  brought  Com- 
pany*ii  h<md8 ;  they  told  me  they  were  going 
to  Belvidere.  that  Maha  Rajah  called  them  to 
go  along  with  him. 

When  they  set  off,  do  you  know  where  they 
were  goini;?---They  told  me  they  were  going 
there :  Maha  Rajah  sent  for  them. 

Do  you  know  the  papers  for  which  they 
were  going ?---The  pavment  of  the  money 
had  been  daily  expected:  they  went  to  get  the 
C(»mpany*s  liomls :  Pudmohun  Doss  and  Gun- 
gahisisrn  said  tbe  governor  was  going  in  a  few 
days,  and  they  certainly  should  get  tbe  Com- 
pany's bonds.  Upon  their  return,  they  brought 
the  bonds  and  carried  them  to  tbe  widow  of 
Jiollakpy  Doss :  a  few  days  aAer  tbe  governor 
went  away. 

Do  you  know  of  any  of  these  bonds  being 
paid  lo  Maha  Rajah  Nundocomar,  for  a  debt 
due  to  him  by  BoUakey  Doss?— The  widow 
of  Bollakey  Doss,  when  tbe  bonds  werebrougbt, 
de8ire<l  that  they  might  be  carried  to  Maha 
ilajah  Nundocomar;  because,  she  said,  they 
had  been  obtained  by  his  means :  J  was  pre- 
sent :  I  heard  her  with  my  own  ears :  she  said 
he  had  been  very  generous  to  her,  and  bad 
shewu  great  attention :  she  added  having  first 
settle«l  nith  him,  she  would  aflerwarda  settle 
the  other  accounts  of  tbe  house.  Pudmohun 
Doss  delivereil  an  account  to  Gungabissen: 
Piidinohun  Doss  sitting  down,  ordered  me  to 
write  out  tlie  account  of  Maba  R^ah  Nundo- 
comar with  the  deceased  :  this  was  in  the  pre- 
sence of  the  widow :  they  gave  the  accounts 
to  the  widow  of  Bollakey  Doss ;  a  person  of 
the  name  of  Durhamchum,  desired  her  to 
make  herself  mistress  of  tha  basiiicw  of  thote 

accounts:  Durhaiichani loU me iow 
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Court.  Yoo  must  not  mention  what  Dnr* 
hamchum  told  you. 

Did  you  seethe  widow?— I  did  see  her. 

Did  she  seem  pleased  or  displeased  with  the 
accounts?—!  cannot  tell  whether  she  was 
pleased  or  no. 

Did  she  read  the  accounts  herself?— -She 
could  not  read :  Pudmohun  Doss  might  have 
explained  it  to  her. 

Where  is  the  widow  now  ?--*8be  is  at  Be* 
nares. 

How  long  has  she  been  at  fienares  ?— About 
a  month  or  two  af^er  receiviog  the  Company's 
bonds,  she  went  there :  Pudmohun  Doss  ac« 
companied  her  part  of  the  way. 

Is  Benares  within  tbe  jurisdiction  of  the 
Court?— -No. 

[Tbe  Counsel  for  the  Prisoner  insisted  upon 
giving  parole  evidence  of  the  contents  of  the 
account  given  to  her. — Mr.  Justice  Lemaitre 
objected,  that  such  evidence  could  not  be  ad- 
mitted, as  no  proof  was  produced,  to  shew  that 
any  endeavours  were  made  for  the  attendance 
of  tbe  widow,  or  the  original  papers  in  her 
possession ;  to  which  objection  tbe  Court  ac- 
ceded, but  allowed  tbe  evidence  in  favour  of  the 
Prisoner.] 

Was  there  any  mention  in  that  account  of 
the  bond?— -There  was  no  mention  made  of 
this  bond  in  that  paper :  it  was  only  a  gross  sum. 

What  was  it  an  account  of  ?---It  was  not 
an  account,  it  wss  only  a  fird,  containing  aa 
account  of  money  received  from  the  Company, 
which  was  obtained  by  means  of  Maha  Rajah. 
Nundocomar:  there  is  an  account  of  the  dif- 
ferent sums  due  to  the  creditors,  and  a  balance 
of  00,000  rupees. 

W^as  it  after  paying  Maha  Rajah  his  demand  f 
—After  paying  all  tbe  creditors,  that  balance 
remained  due. 

Do  you  mean  that  Malia  Rajah's  account 
was  included  in  it?--- Yes. 

Do  yDu  know  of  Bollakey  Doss's  being  con- 
fined in  prison  ?— He  was  confined  in  tbe 
Court  of  Cutcherry  one  night  and  one  day : 
when  tbe  snmmons  was  issued  against  him,  be 
went  to  Chandernagore. 

Do  you  know  auy  thing  of  the  death  of 
Bollakey  Doss?— He  arrived  the  1st  day  of 
Assen,  six  or  seven  years  ago;  Bollakey  Dow 
was  then  very  sick :  Maha  Rajah  came  to  his 
bouse  to  see  nhn  about  tliree  or  four  days  after 
his  arrival :  Bollakey  Doss's  wife  and  daughter^ 
Pudmohun  Doss,  and  many  other  people ;  and 
I  likewise  was  there.  Bollakey  Doss  said  te 
Maha  R^b,  *'  Here  is  my  wite  anddaugbter, 
and  Pudmohun  Doss ;  I  recommend  them  te 
your  care,  and  I  wish  you  to  behave  to  them 
as  you  have  behaved  to  me ;  Pudmohun  Dots 
has  the  management  ot^all  my  business  of 
whatever  nature,  1  recommend  bim  to  you."  I 
then  went  away  to  my  own  bouse  to  eat. 

When  did  Bollakey  Doss  die  ?— He  died  on 
tfaellthof  Asien. 

Did  Bollakey  Doss  understand  Persian  ?— 
He  ceuld  neitoer  read  nor  write  it ;  nor  do  I 
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know  whether  he  UDdeintood  it :  he  went  to 
the  Durbar  ;  what  he  spoke  there  I  know  not. 
Had  Bollakey  Doss  a  Persian  seal?— He 
had  one ;  but  I  do  not  know  that  1  should  be 
able  to  know  it  if  I  saw  it.. 

Cros»'Examination, 

In  what  language  did  Bollakey  Don  gene- 
rally do  his  business?— -Bollakey  Does  never 
executetl  any  Persian  bonds  in  my  presence: 
he  had  Persian  writers;  whatever  ne  did  in 
that  way,  must  have  been  with  them  :  I  can 
answer  to  any  of  hb  Nagree  business. 

Were  you  with  Bollakey  Doss  in  1179? 
[Bengal  year.]^— When  he  first  arrived  here,  I 
-went  to  Benares  to  a  marriage :  1  came  to  Cal- 
cutta with  Bollakey  Doss :  some  months  after 
J  went  to  Benares,  1  staid  there  a  year,  and 
then  came  back. 

Were  you  at  Calcutta  the  year  in  which  the 
bond  was  executed?-— I  do  not  know  whether 
I  was,  or  was  not ;  I  can  find  out  by  the  hooks, 
when  1  came,  [looked  at  book83  I  arrived  the 
1st  of  Sranon,  1822.  [Nagree  sra.] 
.  How  long  did  you  stay  in  Calcutta  before 
you  went  to  Benares  ?-— Four  or  five  months. 

Had  Bollakey  Doss  any  Munshy?— He 
bad  a  Munshy  called  Balkopen ;  he  bad  also 
m  Vakeel  called  Seillabut, 

Do  you  know  what  is  become  of  Balkopen  ? 
*—  I  understood  he  died  at  Jaggemcut. 

Where  did  Seillabut  die  ?— In  Calcutta. 

Where  did  Bollakey  Doss  live  in  Calcutta? 
•—Baboo  Hazzreymull  gave  him  his  bouse  in 
the  Burra  Buzar :  be  lived  there. 

Had  Bollakey  Doss  another  bouse  ?— Bol- 
lakey Doss  bad  a  bouse  at  Muxadabad; 
when  he  was  a  little  man,  he  was  in  business 
Ifith  Durramchand,  and  Kissenchund,  the 
father  of  Diachund :  the  business  was  carried 
on  in  that  bouse ;  it  was  a  great  while  aco ; 
It  was  before  any  thing  you  have  beard ;  when 
be  became  a  great  man,  and  bad  the  business 
4>f  Cossim  AUy,  he  bought  a  bouse  at  Muxa- 
dabad, of  Durramchund,  where  be  settled  the 
jMoountswith  Ktssencbnnd  and  Durramchund ; 
the  house  was  not  bis  own  before  he  settled 
with  them. 

Was  it  a  bouse  of  much  business?— All 
ihe  world,  at  that  time,  knew  that  to  be  a  house 
of  Bollakey  Doss's :  it  was  a  boose  of  much 
iHisiness. 

•  Do  you  know  whether  be  kept  jewels,  or 
^ther  valuable  efiocts  there?— -I  only  know  of 
pis  having  some  money,  and  those  jewels  I 
mentiuned :  I  know  of  no  others. 

Do  you  know  Roy  Jaggemaut  Jew  ?— I  do 
aot. 

Where  are  the  accounts  of  that  bouse? — I 
know  nothing  of  the  accounts  of  that  boose. 

Do  you  believe  that  jewels  to  a  very  great 
amount  could  have  been  taken  from  that  house 
without  jTOur  bearing  of  it?— -I  must  have 
Jmown  of  it,  in  case  any  jewels  to  a  great 
•mount  had  been  plundered ;  a  thousand  people 
Biiist  have  known  it. 
9idyoaeTorMe  BoUafcejDoaapiitacbop 


or  seal  to  any  bond  ?— If  be  executed  any  pa* 
per  of  this  kmd,  bis  Munshy  would  bavo 
known  it. 

Have  you  any  paper  of  Bollakey  Doat^ 
writing  ? — 1  have  not. 

Do  you  know  any  person  in  Calcutta  that  if 
acquainted  with  the  band-writing  of  his 
Munshy  ? — I  do  not. 

How  long  did  he  live  with  him?--!  can 
shew  how  long  he  lived  with  him  by  my  books. 

Have  you  any  paper  of  his  writing?— No. 

Do  you  know  any  body  that  has  ?-*-No,  I  do 
not  understand  Persian,  and  therefore  did  not 
trouble  myself  with  bis  hand- writing. 

Do  you  know  whether  there  are  any  of  thai 
Mnnsby's  writing amonir  the  papers? — No. 

Dkl  you  ever  know  Bollakey  Doss  ^ve  n 
Persian  bond  ? — When  Bollakey  Doss,  m  the 
course  of  business,  gave  any  bonds,  be  ordered 
a  writer  to  write  them  in  Nagree,  and  signed 
them  with  his  own  hand. 

Do  you  remember,  in  the  whole  coarse  of 
bis  business,  his  ever  giving  a  Persian  bond  ?— 
I  do  not  remember ;  if  any  thing  of  that  sort 
passed  in  Persian,  it  must  have  been  in  the  Per- 
sian office :  I  never  was  present  when  be  exe- 
cuted any  Persian  bond. 

If  any  bond  had  been  given  in  Persian,  must 
not  you  have  known  it,  to  have  entered  it  in  the 
books? — ^Tbe  accounts  were  regularly  kept; 
but  if  a  bond  was  given,  I  do  not  know  whe- 
ther it  was  particularly  specified :  but  if  tbo 
bond  came  to  be  paid,  it  would  be  paid  if  regu- 
larly executed. 

Was  ever  a  Persian  bond  brought  you  to  bo 

{)aid  ? — I  never  saw  any  Persian  bond  of  Bol- 
akey  Doss's. 

How  came  you  not  to  mention  the  bond  in  the 
account  ? — If  my  master  received  any  money, 
and  gave  a  bond,  I  entered  the  receipt  of  the 
money,  but  did  not  enter  the  bond  into  the 
book  till  it  was  paid. 

Do  you  believe,  that  if  a  bond  for  so  large  a 
sum  had  been  given  by  Bollakey  Doss,  about 
eight  or  nine  days  ailer  he  came  from  Benares, 
you  should  not  have  known  it  ? — When  I  first 
came  to  Calcutta,  I  roved  about  the  town  to 
see  every  thing  I  could  see.    I  do  not  know. 

How  could  the  accounts  be  regularly  kept, 
or  Bollakey  Doss  know  what  he  was  wortb,  if 
only  the  money  received,  and  not  the  bond,  was 
entered? — He  may,  or  may  not  mention  the 
bond,  without  being  irregular. 

Suppose  a  Persian  bond  is  brought  to  your 
master  to  be  paid  ;  he  orders  you  to  pay  it : 
how  would  yon  enter  that  in  the  books?— 
According  to  the  orders  of  my  master :  if 
he  simply  bid  me  pay  1,000  mpees,  I  should : 
if  he  ordered  me  to  take  notice  of  it,  I  should : 
I  should  search  the  debit  side  of  my  master's 
account,  and  see  if  1  could  find  such  an  ac- 
count. 

If  money  is  paid  in,  and  a  bond  given,  do  yon 
make  no  memorandum  of  the  bond  ? — I  make 
no  memorandum ;  if  money  is  first  paid  in,  and 
afU»'wards  asked  for  ;  if  it  is  desired  to  be  kept, 
and  the  nnawer  ia,  that  then  it  mnat  be  upon 


•QS9] 


at  Calcuilaffir  Forgery* 


A.  D.  177s: 


[1080 


foteresi,  9Im1  a  bond  given ;  I  should  not  enter 
that  last  transaction. 

Do  not  Naf^ee  merchants  enter  bonds  in 
their  books  f — 8ome  do,  and  some  not. 

Do  Na(|rree  merchants  ever  give  Persian 
bonds  ? — Nagree  merchants  of  rank  may  give 
Persisn  bonds. 

[Bond  shewn  him.}  Can  you  tell  which  is 
Bollakey  Doss's  seal  ?— I  cannot  tell  which  is 
the  seal ;  I  see  seals  I  do  not  know. 

Did  you  know  Bollakey  Doss's  seal  ? — f  see 
seals  1  do  not  know ;  it  was  round  silver  set  in 
gold :  all  1  know  of  it  is,  it  was  round  silver  set 
in  gold. 

l>o  you  know  if  it  is  either  of  those  on  the 
bond  ? — 1  know  it  is  not  one  of  the  square 
ones ;  the  other  it  may  be. 

Where  'did  BoUakey  Doss  keep  the  seal  ? — 
When  Bollakey  Doss  was  with  the  Nabob,  he 
wore  the  seal  on  his  finder :  when  he  came  to 
Calcutta,  he  kept  it  in  his  ink  stand. 

Have  you  often  seen  the  seal  of  BoUakey 
Doss  on  his  finger  ? — I  have  often  seen  it,  but 
1  should  not  know  it. 

Did  not  von  frequently  see  him  put  it  to  the 
outside  of  fetters  f— When  he  used  to  write  to 
the  Nabob,  and  great  people,  he  used  to  put  his 
seal  to  the  letter:  1  have  seen  him. 

You  hear  that  there  are  several  witnesses, 
that  have  seen  the  sesl  of  other  people  two  or 
three  tintes  upon  their  fingers,  that  are  able  to 
swear  to  the  impressions ;  cannot  you  recollect, 
that  have  seen  it  so  much  oflener? — They 
have  excellent  memories;  1  am  not  blessed 
with  such  a  one. 

Was  Pudroohun  Doss  any  natural  relation 
of  Bollakey  Doss  ? — No :  nor  was  he  of  the 
same  cast ;  but  he  had  a  very  great  liking  to 
him  ;  if  he  pleased,  he  might  make  use  of  a 
lack  of  rupees :  Pudmohun  Doss  was  another 
Bollakey  Doss. 

Was  he  his  adopted  son? — He  called  bim 
his  son,  but  he  was  not  hb  adopted  son. 

[Sheer  Ulla  Cawn,  and  Nuzzer  o  Dieo,  two 
MuiishieSy  being  called  upon  by  the  Court  to 
compare  accurately  the  original  bond  with 
the  bond  laid  in  Uie  indictment,  having  com- 
pared the  same,  are  sworn.] 

Nuzzer  o  Dien  examined. 

Did  you  read  the  original  bond,  word  by 
word,  w'hile  Sheer  Ulla  Cawn  read  the  several 
parts  of  the  indictment  wherein  it  is  recited  ? — 
Idid. 

Is  the  bond  the  same  in  all  respects,  and  in 
every  part  as  that  laid  in  the  indictment  F — 
There  is  some  variance. 

Sheer  Ulla  Cawn  examined. 

Did  you  read  what  was  in  the  record  acca- 
ralely  ? — 1  did. 

Is  there  any  vsriance  ? — On  the  record  there 
are  two  marks  under  the  word  '*  oittan  wadis- 
teer:"  in  the  original,  there  are  no  such 
marks. 

Mr.  Ellwt  exammed. 

What  are  those  marks  f — They  are  merdy 
4atS|  called  nochkts* 


Are  those  dots  material  f — I  take  it  they  are- 
not.  Persian  papers  are  wrote  sometimes  with 
them,  and  sometimes  without  them :  if  the 
omission  or  insertion  of  those  dots  was  to  be 
deemed  a  mistake,  there  would  always  be  at 
least  SO  mistakes  in  every  10  lines  of  Persian. 

Are  they  understood  to  be  materisl  ? — They 
never  are  so  understood :  nor  is  the  Persian- 
language  ever  wrote  with  that  accuracy. 

Don't  the  insertion  of  the  nochkts,  make  the 
distinction  of  singular  and  plural  in  this  esse  P 
—They  do. 

Is  it  the  custom  in  Persian  to  spesk  of  every 
body,  even  yourself,  in  the  plural  number  ?-  -i 
think  it  is :  J  must  correct  myself  as  to  speak- 
ingof  one's  self ;  I  am  not  so  clear  as  to  that. 

Does  this  variance  run  through  all  the- 
counts  ?— No. 

To  which  count  does  it  apply  P— To  the  fiflh 
only. 

What  is  the^fif^h  count  for? — For  forging^ 
with  an  intent  to  defraud  Bollakey  Duss. 

To  Munthy,  Is  there  any  other  variance? 
— il.  The  words,  *'  nocklie  tamasook"  (i.  e. 
copy  of  bond)  are  wrote  in  Persian,  on  the  top» 
in  every  count. 

[The  Connsel  for  the  Prisoner  insisted  on 
this  bcfing  a  material  variance ;  but  the  Court 
over-ruled  the  objection,  thinking  it  to  be  no 
more  than  a  repetition  in  PersiaH,  that  it  was 
the  tenor  of  the  bond,  and  not  meant  to  be  laid 
as  any  part  of  the  bond.] 

Mr.  Driver  examined. 

Whom  were  the  bonds  and  other  papers  be- 
longing to  BolUkey  Doss's  estate  delivered  to  P 
—To  Gungabissen. 

Mr.  Sealy^  late  Register  of  the  Mayor's  Court, 

examined. 

Do  you  know  of  any  application,  either  to 
this  court  or  to  the  mayor's  court,  to  get  the 
papers  out  of  the  Register's  hands? — There 
was  an  application  made  to  the  Mayor's  court 
by  Mr.  Driver  for  these  papers,  and  rejected. 

The  Foreman  of  the  Grand  Jury,  who  had 
bden  one  of  the  aldermen,  and  served  the  office 
of  mayor,  desired  that  the  records  of  the 
mayor's  court  might  be  produced ;  they  were 
produced  accordingly  by  Mr.  M*Veagli,  the 
keeper  of  the  records  of  this  court,  and  the  se- 
veral extracts,  herein  alter  mentionetl,  were 
had  at  hb  desire,  for  the  purpose  of  proving, 
that  Gungabissen  had  ever  been  treat^  in  the 
proceedings  of  the  .mayor's  court  as  a  weak 
man,  incapable  of  transacting  his  own  business. 

'*  On  the  8th  of  Novemlier,  1769,  a  motFon 
wss  made  and  agreed  to,  that  the  will  of  BoU 
lakey  Doss  should  be  deposited  in  the  court. 

*^  ISth  November,  17Y0.  A  citation  issued, 
for  the  executors  to  bring  in  their  accounts,  to. 
gether  with  the  balance  of  the  estate,  and  to  de* 
posit  the  same  in  the  Company's  cash. 

*'  1st  October,  1771.  It  beiug  suggested  te 
the  court,  that  Pudmohun  Doss  had  convey  (^d. 
away  se? end  hooka  and  payees  belonging  to  th% 
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Mtate  of  Bollakey  Dou ;  tbe  conrt  ordered, 
tbat  PudmobuD  liossi  should  deliver,  or  d«po«il 
is  ihe  rt*ifislry  ol*  tbe  court,  all  such  books, 
papery,  aod  vouchers,  touching',  or  any  way 
rdatinif  ta  tli«*  accounts  of  ttie  estate  of  Bolls- 
key  l>uss,  deceased  ;  and  that  the  said  Fud- 
VMihun  Doss  sbsll  be  peraiitted  to  attend  bis 
own  affairs,  uniler  the  custody  of  proper 
theriflTs  |>eons,  until  the  said  accounts  are  care- 
fully examined. 

*^  14th  January,  1772.  Gbosaine  by  his  at- 
torney, Willi jni  Mugee,  informed  the  court, 
tbat  Puflrnoliun  Duss,  one  of  the  executors  of 
tbe  last  uill  and  testament  of  B4)llakey  Doiis, 
was  lately  dead,  anil  that  (jun^abissen  and  his 
brother  lliiit;t>o  Lollan,  vibo  ii  at  Patna,  are 
tbe  rrmaininif  executors ;  and  that  Gunj^his- 
■en  is  inrapalile  of  takinij^  cli:ir^eof  the  atfuirs 
of  the  said  Boilakey  Onss.  Ordt-red,  th-..t  Wil- 
liam  Mairep,  rei^ister  of  this  ciKirt,  shall  forth- 
with take  Vhari^e  of  the  IxKiks  aiyl  papers  of  the 
estate  of  the  said  llollakey  Doss,  deceased,  and 
settle  the  same,  and  report  to  this  court  a  true 
•eltleiiitnt  thereof. 

**  January  21st,  1773.  Ordered,  thata  cita- 
tion shall  issue  aj^ainst  Hridjoo  Hotoou  Doss, 
Kebolram  Pouda,  und  Gunj^ahoss,  requirin<; 
tliem  to  be,  and  apptar  before  the  court,  on 
Tuesday  next,  to  shew  cause,  if  they  have  any, 
whv  they  should  not  deliver  over  unto  Mr. 
IViitiam  3Ia<;ee,  roister  of  this  court,  Ihe 
books,  papers  of  accounts  and  others,  belong- 
ing  to  the  estate  of  Dollakey  Doss,  deceasetl, 
conformable  to  the  order  of*  this  court  of  the 
l4tli  instant. 

"Jaimary  the  28th,  1773.  Tbe  sherifTs 
officers  returned  the  citation  against  Bridjoo 
Hotoon  Doss,  Kebolr&noi  Ponda  and  Gonga 
Bose  executed. 

**  Whereas  Pudinohun  Doss,  one  of  the  exe- 
cutors or  trustees  of  Boilakey  Doss,  deceased, 
on  the  1st  day  of  Ocit*l>er  last,  was  ordered  to 
deposit  in  the  regititry  of  this  court,  all  tbe 
bo{>ks,  and  papers  of  accounts  belonging  to  the 
estate  of  the  said  Boilakey  Doss,  deceased ;  in 
consequence  w  hereof,  the  said  books  and  pa- 
pers uere  deposited  in  a  room  of  tbe  house  of 
tbe  said  Piidiuohuu  Doss,  in  order  to  be  perus- 
eil  and  examined,  which  room  was  secured 
with  two  loiks;  the  key  of  one  of  which  locks 
was  in  the  possession  of  Balt^ovin,  and  the  other 
in  tbe  carpof  the  said  Pudmohun  Dosses  peo- 
ple. Ba!iro?iii  this  day  appearing  in  court 
upon  oath,  declared,  that  one  day,  when  he 
went  up  to  the  said  room,  he  found  the  door 
had  been  opened,  and  that  his  lock,  together 
with  a  knot  he  had  tied  upon  it,  bad  been  open- 
ed, and  on  going  into  the  room,  be  found  that 
the  greatest  part  of  the  papers  were  taken 
away,  togt.iher  with  some  other  things  of  value. 
That  upon  making  an  exclamation,  and 
tbreatenii'fi;  to  come  to  court  to  compliin, 
one  Ktriiolram  Ponda,  then  in  the  house,  rc- 
qnested  him  to  he  quiet,  an<l  not  to  go  to  com- 
plain to  the  court,  hut  iro  and  speak  to  Ihe 
widow ;  and  soon  aUer  Mohun  Persaud  came 
11,  wbeo  he  and  ibe  iMd  Kebolram  Fonda  went 


near  tbe  widow,  and  epoke  to  her  ■owrthiiiyi 
which  be  this  depooent  coald  net  hear,  aa  be 
stood  at  some  distance  froan  them  ;  and  aooa 
after  Blohun  Persaud,  and  tbe  aaid  Kebolrain 
Ponda  came  to  tbe  place  where  be  waa,  aad 
begged  hiia  not  to  expose  her,  and  that  aha 
would  tiehver  up  all  such  paper*  aa  reinaioed 
in  her  possession,  and  accordiniHy  the  aaid  Ke- 
bolram Ponda  went  and  dug  the  grouiMl  io  the 
iH>m|iound,  and  got  some  booka  Md  paper*  oat 
of  it,  and  delivered  the  same  to  thb  deponent, 
which  be  put  into  a  ebeat,  and  locked  nn  :  and 
whereas  the  said  Pudmohun  Doea  DaTiny 
lately  departeil  this  life  intestate,  nnd  no  one 
having  yet  petitioned  this  court  for  letters  of  od- 
ministration  of  tbe  estate  of  the  aaid  Pudmohun 
Doss,  deceased : 

*'  Ordered,  that  public  notice*  be  affisnd,  at 
public  places  of  this  town,  notify  in|r,  that,  if 
some  |»erson  or  peisonsdo  noi  within  14  ditjm 
from  this  dsy,  petition  Ibe  court  for  Irtltfm  of 
ailmioistration  of  tbe  said  Pudmohun  Uoas, 
deceased,  the  Court  shall  appoint  a  pro|ier  per* 
son  to  take  charge  thereof. 

'<  July  3nd  1771.  It  waa  ordered,  tliat  the 
papers  of  Pudmohun  Duss  should  be  aeparated 
iroui  those  of  Boilakey  Doss. 

**  This  order  was  not  carried  into  ezeenlion, 
till  the^Zith  April,  1773. 

**  25th  March,  1774.  Mr.  Driver,  attorney 
for  Gungabisseu,  read  a  petition  from  him, 
stating,  Uiat  by  tbe  order  of  tbe  court  all  the 
papers  belonging  to  tbe  estate  of  Bollmfcej 
Doss,  were  deposited  in  the  conrt,  among 
which  were  28  bonds,  receipt*,  and  voucher*; 
that  be  had  commenced  suits  in  the  Deirannea 
Adawlet ;  and  wanted  the  said  bonds,  reeeipte, 
and  other  vouchers,  in  order  to  establish  the 
same:  and  prayiner,  tbat  they  may  beddirered 
to  bim,  giving  Ibe  usual  receipt  ibr  tbe  same. 

**  The  court  deferred  the  consideration  of  the 
said  petition  till  next  court  day. 

*<  Ordered,  tbat  an  officer  of  the  nid  Dewan- 
nee  Adawlet  be  |>ermitted  to  attend  at  the  regi*. 
ter's  office,  to  mspect  the  book*,  paperi,  and 
Toucliers  aforesaid. 

«*  25tb  day  of  January,  1775.  Mr.  IVirrer, 
advocate  for  Gungabissen,  aurviving  executor 
of  Btdlakey  Doss,  deceased,  moves,  that  two 
chests,  containing  papers,  accounts,  and  vooch- 
ers,  relative  to  tbe  accounts  of  the  estate  of  the 
said  Boilakey  Doss,  deceased ;  and  also  H^ 
bonds  and  receipts,  belonging  to  tbe  aaid  es- 
tate, which  were  deposited  in  tbe  regietnf  of 
tbe  late  mayor's  court,  at  the  instance  of  Wil* 
liam  Magee,  who  was  oonstitttted  attorney  of 
Bridjoo  Seer  Goshain,  a  legatee  named  in  the 
will  of  the  said  Heceased,  may  be  delirered  to 
the  said  Gungabissen. 

•*  Onlered,  that  the  register  do  look  into  the 
proceedings  of  tbe  late  mayor's  court  relative  to 
tlie  above  papers,  accounts  and  voucher* ;  and 
inform  tbe  court  thereof,  on  Monday  next  the 
SOlh  instant 

*'  Jsnuary  SO,  1775.  Mr.  Farrer^  adfoeate 
for  Gungabissen,  surviving  executor  of  Boi- 
lakey Do*f|  deceaied,  mofcai  That  twockcata, 
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conUiniogr  p»pen,  aecmiDls  and  ? Cjocbcri,  re- 
Jative  to  ibe  accounts  of  the  estate  of  the  nid 
Bollakey  Dos3,  deceased,  and  also  tweifty- 
eigbt  bonds  and  receipts  fa«longin^  to  the  said 
estate,  which  were  deposited  in  the  r^stry  of 
the  late  mayor's  court,  as  uiention<3  to  this 
court,  on  the  ^.Sib  instant,  may  be  delifered  to 
the  said  Guni^abissen. 

**  Mr.  Brijr,  ad? oca'e  for  Seebnaut  Doss  and 
Lauchmon  Doss^  administrators' of  Pndmohuo 
Dow,  deceased,  who  was  one  of  the  executors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

•«  It  is  ordered,  That  the  Register  do,  in 
presence,  and  with  the  assistance  of  Huzzere- 
tnaul  Baboo,  and  Cossenaut  Baboo,  both  of 
Calcutta,  examine  the  said  papers,  accounts, 
and  vouchers,  bonds  and  receipts ;  and  separate 
such  as  appear  to  belong  to  the  estate  of  the 
said  Bollakey  Doss,  deceased,  firom  those  which 
ap|>ear  to  belong  to  the  estate  of  the  said  Pad- 
moliuD  Doss,  deceased  ;  and  that  he  do  deliver 
the  former  unto  the  said  Guofrabtssen,  and  the 
latter  unto  the  said  Seebnaut  Doss. 

*'*■  March  24,  1775.  Mr.  jFsrrer,  advocate 
for  Giin^abissen,  surviving  executor  of  Bolla- 
key Doss,  deceased,  moves.  That  two  chests 
containing  papers,  accounts  and  vouchers,  re- 
lative to  the  accounts  of  the  estate  of  the  said 
Bollakey  Doss,  deceased ;  and  al^  28  bonds 
and  r^c^ipts  belonging  to  the  said  estate,  which 
were  de|>osited  in  the  registry  of  the  late 
mayor^s  court,  may  be  delivered  to  the  said 
Gunsfabisscn  ;  they  not  having  yet  been  exa- 
mined, pursuant  to  the  order  of  this  Court,  of 
the  30th  day  of  January  last,  owing  to  Coasi- 
naut  Baboo's  not  attending. 

**  Mr.  Brijr,  advocate  for  Seebnaut  Doss  and 
Lauchmon  Doss,  administrators  of  Pudmohun 
Doss,  deceased,  who  was  one  of  the  executors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

**'  It  is  peremptorily  ordered.  That  the  Re- 
gister do,  io  presence,  and  with  the  assistance 
of  Uuzzermaul  Baboo,  and  the  said  Cossenaut 
Baboo,  in  case  they  both  attend,  or  if  one  of 
them  only  attends,  then  in  presence,  and  with 
the  assistance  of  such  one,  examine  the  said 
papers,  accounts,  and  vouchers,  bonds  and  re- 
ceii>ts ;  and  separate  such  as  appear  to  be* 
long  to  the  estate  of  the  said  Bollakey  Doss, 
deceased,  from  those  which  appear  to  belong 
to  the  estate  of  the  said  Pudroohtin  Doss, 
deceased;  and  that  he  do  deliver  the  former 
unto  the  said  Gungabissen;  and  the  latter, 
unto  the  said  Seebnaut  Dosa  and  Lauchmon 
I>o8s,  administrators  of  the  said  Padmohun 
Doss,  deceased,  within  one  month  from  this 
day ;  and  in  case  neither  of  them,  the  said 
Huzzermaul  Baboo,  and  Cossenaut  Baboo^ 
do  attend,  that  the  Register  do  examine,  and 
separate  them  in  the  Kst  manner  he  can,  and 
deliver  such  of  them  to  the  said  parties  re- 
spectively, as  he  shall  think  rig^t,  within  the 
time  aforesaid." 

Mr.  Sra/y  examined. 

Did  yooy  in  oonae^atBeaaf  tiM  laat  «te  of 


the  Court,  examine  and  separata  the  papers  F 
—1  dki,  after  having  examined  them  wiih  and- 
without  Cossinaut  and  Huzzermaul,  by  the 
agreement  of  the  parties. 

When  did  you  deliver  the  bonds,  and  the 
other  papers,  relating  to  Bollakey  Doss'^ 
estate,  to  Gungabissen  ? — About  5S7th  April  last. 

Lauchmon  Dots  examined.  . 

Did  you  know  Bollakey  Doss? — I  knew 
Bollakey  Doss  when  1  was  young. 

Did  you  stay  with  Bollakey  Doss? — Yes. 

How  many  years? — One  year. 

Have  you  ever  seen  him  execute  any  pa- 
pers ?— i  have  seen  him  sign  and  seal  many 
papers. 

Were  yon  his  servant? — I  was. 

Have  you  seen  him  sign  any  papers?— f 
used  to  see  him  sign  Nagree  papers,  aud  seal 
Persian.    1  have  s€-en  him  with  my  own  eyes. 

Have  you  ever  had  a  brother?—-!  had  two. 

Was  Pudmohun  Doss  your  brother  l* — Yea. 

Were  you  his  administrator?— His  afl'aira 
and  effects  are  in  my  hands. 

Have  you  obtained  an  order  of  Court  to  be 
his  administrator  ? — I  have. 

Where  is  it?— Mr.  Jarret  has  it.  [Letters 
of  administration  produced  to  him  and  Seebuaat 
Doss,  his  fat  her.  J 

[Mr.  Jarret  proves  service  of  notice  on  the 
witness,  to  produce  a  Naifree  papfr  given  to 
Pudm(»bun  Dom  by  Naha  Rajah  Nuudocomaiv 
when  Mohun  Persaud,  Gungabissen,  aud  Pud- 
mohun Doss,  were  at  his  house,  iu  Bollakejf 
Doss's  own  writing,  dated  ab4»ut  the  9th  of 
Poose.  He  likewise  proves  the  same  notice 
on  Seebnaut  Doss.] 

Seebnaut  Dou  examined. 

Have  you  any  paper  belongini;  to  your  late 
son  Pudmohuo  Doss  ?— 1  was  ai  Paiiia,  when 
he  died.     I  have  never  had  any  ol  his  papera. 

Lauchmon  Dou  examined. 

Have  you  any  papers  belonging  to  Pudmo- 
hun Doss?— Both  Pudmohun  Dosses  private 
papers,  and  those  of  Bollakey  Dum  were  in  the 
court  Gungabissen  has  taken  away  Bollakey 
Doss's  papers.  Pudmohun  Duss's  remain 
there.  I  arrived  here  eight  months  after  the 
death  of  Pudmohun  Doss.  That  paper  was 
not  in  my  possession. 

Have  you  looked  over  the  papers  in  ooart  ? 
—1  have  not. 

Kiuen  Juan  Dou  examined. 

When  you  went  with  Mr.  Sealey,  what  pa- 
pers did  yoo  look  for?— I  Im^ked  for  a  pajier 
wrote  in  Bollakey  DossV  hand,  signed  by  I^id- 
mohun  Doss.  It  was  a -^ paper,  in  which  lAI 
the  agreement  was  draw  b. 

Did  yon  k>ok  over  every  paper  ? — 1  looketl 
over  every  one  paper,  and  can  swear  it  wae 
not  among  them. 

Jury.  Would  not  the  Curra  Name  have 
bM»  gitai  Bf^  M  •  band  giveu  to  peribrm  thw 
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cootract  ?— ^.  It  is  the  cuttom  to  ttke  awaj    we  sat  down,  be  took  outsoanepapets:  lie  first- 
Ibe  first  coDtractf  when  tbe  second  is  gif  en.         took  out  two  teeps  that  were  torn  at  the  top  ;■ 

Lauchmon  Don  examined.  ^^f^*  *  ^^""i}^!^  ^^  ^  *"  y^"?  ^^, 

wntiog.     I  aaid,  Give  them  to  me,  and  1  will 

look  at  tbem.  1  took  them,  kioked  at  iheoi, 
and  said,  They  are  not  my  hand-writio$f.  Ue 
said,  You  were  before  a  serrant  of  Maha  Ra- 
jah; 1  have  heard  tbey  were  of  your  haad- 
wriling^ :  I  said,  Tbey  are  not  of  my  baod- 
wnting ;  if  tbey  were,  I  wookl  teU  you.  AAer 
that  be  took  out  a  bond  (tamasook)  and  naki,  I 
have  also  beard  tbia  was  your  hand-writing  ; 
look  at  it  I  looked  at  it,  and  read  it,  and  aaid. 
Neither  is  this  of  my  band-writing :  in  that 
bond  something  is  wrote  about  pearls.  He 
said,  1  beard  this  is  your  band-writing :  there 
is  a  friendship  between  you  and  me :  why  do 
not  yoa  tell  about  this  ?  1  again  said,  tbej  are 
not  my  hand- writing.  Mobon  Persaud  said. 
If  you  will  say  tbey  are  of  your  hand- writing. 
Nana  Rajah  will  be  a  great  liar,  and  will  meet 
with  great  punishment.  I  do  not  want  yob  to 
tell  for  nothing ;  I  will  give  vou  4  or  6,000 
rupees.  I  said,  I  cannot  tell  such  words  aa 
these  ;  it  ia  not  my  band-writing :  bow  can  I 
tell  it  is  ?  He  then  said.  Well,  if  you  will  not 
sa^  it  is  your  hsnd-wriiing,  find  out  a  mao  that 
will  say  it  is  bis  hand-writing:  whateter  isloba 
gi\en  I  will  give  biro ;  I  will  likewise  make 
you  joyful,  nohun  Persaud  said.  Enquire  for 
such  a  man :  I  answered,  I  cannot  do  this :  I 
said  that  be  was  advising  me  to  do  a  ? cry  bad 
business,  and  I  went  from  thence. 

Did  you  relate  this  to  any  one,  upon  your 
getting  home  ? — It  is  a  month  and  ten  or  elevcA 
days  ago,  since  this  happened :  bow  many 
men  have  asked  me  about  this  I  know  not,  it  la 
so  long  ago:  as  I  mentioned,  many  friends 
and  relations  have  asked :  bow  can  I  tell  anj 
one  in  particular  ? 

Haf  e  you  told  it  to  any  body  ?— 1  menlioaed 
it  to  nobody  immediately. 

Did  yon  tell  any  body  that  day  ? — I  did  not. 

Did  you  tbe  next  day  ? — I  do  not  know  :  [be 
recollects]  upon  tbe  evening  of  tbat  day  I 
mentioned  it  to  Permanund  Mokerjee. 


Did  you  know  Bollakey  Doss's  seal  ? — From 
seeing  it  1  shall  know  whether  it  is  such  as  he 
used;  but  1  do  not  understand  Persian.  I 
•hould  know  whether  the  seal  was  like  it  from 
tbe  shape. 

Croa-  Ejamination. 

Did  Bollakev  Doss  sign,  when  be  sealed 
Persian  papers  r— He  did  not. 

What  part  of  tbe  paper  did  he  seal  on  ?— I 
have  seen  him  seal  many  papers.  He  used  to 
put  his  seal  to  letters  and  papers. 

What  servant  were  you? — 1  used  to  write 
letters.    I  had  charge  of  the  treasury. 

Jury.  Did  you  ever  see  Bollakey  Doss 
write  or  seal  ? — He  has  signed  his  name  on 
Nagree,  and  put  bis  seal  on  Persian  papers. 

How  near  were  you,  when  you  saw  bis  seal  f 
—1  have  seen  his  seal  on  his  fioger  very  near. 
When  tbe  Sepoys  used  to  bring  drafU  for  their 
pay  from  the  Nabob,  Bollakey  Doss  used  to 
take  from  tbe  Sepoys  the  draft,  and  give  them 
a  paper  in  Persian,  on  which  he  put  bis  aeal. 

Did  you  ever  see  him  put  it  to  a  bond  f — I 


you 
never  did. 


Mr.  Sealey  examined. 

Were  you  present  with  Kissen  Joan  Doss, 
wben  be  k>oked  over  tbe  papers  ? — Yes. 

Did  be  look  at  all  the  papers  f— No.  He 
would  not  look  at  some,  because  of  theindorse- 
ment,  and  some  because  they  were  old,  and 
some  because  lie  tied  tbem  up  himself.  1  ap- 
prehend the  papers  could  not  be  examined  in 
tess  than  three  days. 

Kissen  Juan  Doss  examined. 

Did  yon  examine  every  bundle? — There 
were  several  large  bundles  of  papers  of  old 
accounts,  that  I  did  not  examine,  thinking 
tbem  of  no  use.  ' 

Court.  This  will  not  entitle  you  to  read  any 
paper,  or  make  what  Kissen  Juan  Doss  said 
evidence.  But  though  it  is  not  strictly  so,  i 
will  nevertheless  leave  it  to  tbe  jury. 

Monohur  Munshy  examined. 

Do  you  know  Mohun  Persaud  ? — I  do. 

Has  he  ever  sent  for  you  lately  ? — He  has. 

Did  he  shew  you  some  papers  ? — He  did. 

In  what  language? — In  Persian. 

Tell  the  Court  truly  what  passed  on  that 
occasion  ?<*-He  called  me  three  days  before 
Maha  fUjah  was  put  in  gaol :  it  was  about  six 
gurree  of  the  day  wben  he  sent  for  me  (half 
past  nine) :  he  sent  a  man  with  his  salam,  who 
desired  nie  to  come  to  Mohun  Persaud,  for  he 
had  a  great  deal  to  say  to  me.  1  said,  I  could 
not  come  now  ;  I  bad  business :  I  will  go  at 
noon.  At  noon  1  n  eot  to  his  bouse :  he  was 
very  glad  to  see  me.  When  1  arrived  at  bis 
bouse,  be  bid  me  sit  down  by  him :  we  two  sat 
down  together :  there  was  nobody  cbe.    After 
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Cross'Exttminaiion. 

Who  was  at  Mohun  Persaud*s  house  wben 
ou  went  there? — I  aaw  Kissen  Juan  Doss; 
e  also  saw  me ;   but  in  the  room  into  wbicb  I 
was  carrieil,  there  was  nobody  but  Mohun  Per- 
saud and  myaelf. 

Were  none  of  Mobun  Persaud's  people 
there  ? — I  went  up  stairs :  I  aaw  Kissen  J  nan 
Doss  sitting  there :  I  saw  no  one  else. 

When  Mohun  Persaud  spoke  to  you,  did  yon 
understand  that  he  wanted  you  to  tell  whether 
you  had  wrote  it  or  not,  or  to  say  that  you  bad 
absolutely  wrote  it  if  you  had  not? — Ho  wean 
I  tell  what  passed  in  his  heart:  1  tell  what 
happened :  1  have  taken  an  oath :  yoa  have 
put  questions  to  me :   what  I  know  1  told  yoa.. 

What  did  he  say  to  you?—**  If  you  do  sav 
it,  Maha  liajah  will  be  proved  s  liar,  and  will 
have  great  punbhment.  You  will  not  say  it 
for  Qotbiog }  you  will  haft  i  or  li|QOO  rnpc^ik*^ 
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Did  Mobon  Pernod  mttB  to  get  the  omio 
that  wrote  it,  or  one  who  did  Dot^  but  would 
«wear  he  did  t — He  said,  <'  If  it  i«  not  your 
band- writiniB^,  find  out  such  a  man  tor  me,  who 
will  say.  These  are  my  letters :  what  is  proper 
to  ^ive  I  will  gife  ;  and  I  will  render  you  joy- 
ful." 

Where  doesPermanund  Mokerjee  live? — In 
the  same  compound  with  me. 

What  is  bis  employment  f — He  is  in  no  em- 
ployment. 

Did  Permanond  Mokerjee  ask  you,  or  did 
you  tell  him  ? — He  asked  me. 

How  came  he  to  ask  you  P — Because  he  saw 
the  peon  come,  he  asked  me  why  Mohun  Per- 
s^uu  sent  for  me  ? 

What  was  the  peon's  name  ?— >!  asked  bis 
name :  I  do  not  well  remember ;  but  I  beliere 
it  was  Cawota :  be  said  be  was  Mohun  Per- 
sand's  man. 

Did  the  peon  go  with  you  to  Mobim  Per- 
saud'a  ? — He  did  not. 

When  did  he  call  you?— Atseveagurrees: 
I  went  after  mid-day. 

Had  you  ever  been  at  Mohun  Persaud's  be- 
fore?—I  have,  because  I  owed  him  72  rupees : 
1  never  was  in  that  room  before. 

Did  you  tell  any  body  else  that  day  ? — I 
4>nly  told  Permanund  that  day. 

Did  you  tell  any  one  the  next  da^  ?— I  did 
not  that  day  :  after  that  day  it  got  wmd,  and  a 
great  many  people  asked  me :  1  told  them. 

Did  Mohun  Persaud  bid  you  keep  it  a  se- 
cret ? — No ;  but  there  was  a  great  friendship 
between  us. 

Whom  did  yon  tell  it  to  next,  after  yon  told 
it  to  Permanund  ?— I  caiuiot  remember :  many 
people  asked  me,  and  I  told  them. 

Whom  did  you  tell  it  to  besides?— I  told  it 
Mr.  Durham.  ' 

How  came  yon  to  tell  Mr.  Durham  ? — Mr. 
Durham  asked  me,  who  was  m^  master  ? 

Did  yon  tell  any  other  Englishman  ? — Vo : 
whnt  have  1  to  do  with  Englishmen  ? 

Did  you  never  tell  it  to  Mr.  Jarret  ?— He 
asked  me  in  this  court :  1  did  not  tell  all. 

To  how  many  blade  people  did  you  tell  it  ? 
—I  do  not  remember. 

Did  you  ever  tell  it  to  Kissen  Juan  Does? — 
I  did  not :  I  do  not  remember  any  other  black 
man  I  told  it  to. 

Do  you  remember  any  other  person  that 
asked  you  about  it  ?«— 1  do  not  remember  one 
that  asked  roe :  there  were  a  great  many,  but 
I  do  not  remember  them. 

As  many  witnesses  remember  accorately  for 
14  or  15  years,  cannot  you  remember  lur  a 
month? — I  am  a  Company's  serrant:  why 
should  I  take  such  pains  about  it? 

Whom  do  you  keep  company  with?— Mr. 
Durham. 

Can't  you  remember  any  one  that  has  asked 
you  ?— I  cannot  remember  one. 

Do  yon  go  to  make  salams  to  Maha  Ra- 
jah ? — Since  he  has  been  confined  in  gaol  I 
have  not  paid  salams :  I  vmed  before. 

Are  joa  sure  ]r«a  bate  wH  Tailed  hfanmce 


be  has  been  in  ^ol  ? — I  do  not  remember  tiwl 
1  hsve  visited  him  in  gaol. 

[Question  repeated.]— J.  The  gaol  is  tbtt 
same  street  with  the  Cutcberry :  I  went  to  tbtt 
gaol  one  day.  1  heard  Rajah  Nobkissen  and 
several  persons  of  rank  had  been  to  pay  salams: 
I  likewise  went  to  pay  salam :  I  did  not  se« 
him:  1  never  went  but  that  time. 

Yeandelj  (Gaoler)  sworn. 

Did  you  ever  see  this  man  at  the  gaol  ?—! 
think  I  have  seen  him  about  the  gaol. 

Did  you  ever  see  him  more  than  once  ? — I 
cannot  say  with  precision :  I  think  1  have  seeii 
him  once,  and  remember  him  well. 

Monohur  Metre  examined. 

Did  any  body  else  shew  you  these  Persian 
papers? — Yes,  Mr.  Durham  also  shewed  me 
the  teeps:  I  do  not  remember  whether  he 
shewed  ihe  bond  :  be  asked  me  if  they  were  in 
my  hsnd  writing  ? 

Was  Mohun  Persaud  present  ? — Yes. 

Wss  this  before  or  after  what  passed  at  Mo* 
bun  Persaud's  house? — It  was  after. 

Did  Mr.  Durham  shew  you  the  bond? — ^I 
remember  the  teeps :  1  do  not  remember  the 
other.  Mohun  Persaud  shewed  me  three 
papers. 

How  lon(|r  after  the  conversation  at  Mohan 
Persaud's  did  Mr.  Durham  shew  them  to  yoo? 
— It  was  one  or  two  days  atier  Mohun  Persaud 
had  shewn  them  to  me. 

Did  you  tell  Mr.  Durham  any  thing  of  Mo* 
bun  Persaud's  offer  ?-»No. 

Relate  what  passed  at  Mr.  Durham's. — Mr. 
Durham  looked  at  those  papers,  and  asked  me 
if  they  were  of  my  hand- writing :  he  desired 
me  to  be  certain,  and  speak  the  truth.  1  told 
him  I  would  shew  him  my  band-writing  in  the 
hook  of  the  Cutcherry  :  when  they  were  com- 
pared they  were  found  not  to  agree. 

Who  were  present  beside  Mr.  Durham  ?— « 
Mohun  Persaud  and  Jaggutchund,  the  son-in* 
law  of  Maha  Rajah. 

Did  you  then  say  that  Mohun  Persaud  had 
asked  you  the  same  questions  before? — No: 
why  should  1  do  more  tbsn  answer  his  ques- 
tions? 

Did  you  any  other  time  tell  Mr.  Durham  of 
the  offer  made  you  by  Mohun  Persaud  ? — Ano- 
ther time  Mr.  Durham  sent  to  me,  and  asked 
if  Mohun  Persaud  had  offered  me  any  money : 
I  told  him  what  I  have  before  related. 

How  long  is  it  since  Mr.  Durham  sent  for 
you  ? — It  wss  before  the  grand  jury  met. 

How  long  before?— 'AUiut  four  or  five  days: 
I  can't  tell  with  certainty. 

Did  you  come  when  Mr,  Durham  sent  for 
you  first  ?— A  man  came  to  me  about  mid-day: 
1  said  I  was  sick,  I  would  come  the  next  day. 

Were  you  really  sick  ?— 1  was  feverish,  and 
had  a  purge. 

What  conversation  passed  between  you  and 
Mr.  Durham? — He  asked  me  if  Mohun  Per* 
nndhadefferedneinoDeyt  I  anked  what,  in 
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what  maDDer;  aod  told  bim  what  I  bafe  before 
related. 

Mr.  Durham  sworn. 

I  was  told  by  my  sircar,  about  tbree  da vs  after 
the  comtnitmeut  of  Maba  K»jab,  that  tbe  man 
that  wrote  Ibe  bond  was  the  Munsby  of  the 
Cutclierry,  and  that  be  bad  been  at  that  time 
Munshy  to  Maha  Uajab.  I  shewed  bim  the 
bond,  anil  uske<l  bim,  in  tbe  presence  of  Ja^- 

Kitchund  and  Mohun  Persaud :  be  took  tbe 
ud  and  rea<l  it ;  looked  at  it  long  and  aecu- 
ntety  :  I  ^^^c  bim  all  tbree ;  I  do  not  know 
wliicli  first.  He  looked  accurately  at  tbe  first, 
and  then  said  it  was  not  bis  hand.  1  desired 
him  to  be  exact,  to  recollect  himself,  and  if  he 
had  wrote  it  to  tell :  be  still  said  it  was  not  bis 
hand.  I  then  hid  bim  bring  me  tbe  Cuicberry, 
which  he  brou-^bt  immediately:  fiom  my  idea 
of  Periiian  1  did  not  think  them  tbe  tame  hand, 
lloiiun  Persaud  iiisibted  they  were,  from  his 
idt-a  of  Persian.  He  knew  as  little  of  Persian 
as  I  did  my  self.  Not  a  word  passed  of  any  oftcr 
from  !\lohun  Persaud,  or  his  ha? innf  seen  the 
pai-era  het'ore  :  every  day  after  that  be  was  at 
my  bouse ;  be  never  mentioned  a  word  of  any 
offer  frrm  Mohun  Persand  :  oueof  tbe  Molia- 
vees  of  the  Ctitcberry  told  me  he  was  to  say  so. 
I  sent  for  Monobur,  and  be  told  me  just  what 
he  has  now  related. 

[Memorandum.  Two  of  tbe  witnesses,  Ram- 
naut  and  Bolg^o«ind,  that  were  on  tbe  back  of 
the  indictment,  not  having^  been  called  by  tbe 
prosecutor,  and  it  havings  been  observed  by  the 
Coui-t,  and  tbe  counsel  for  the  prisoner  beingf 
told  that  they  might  call  for  them,  the  counsel 
for  the  prisoner  said,  he  was  well  acquainted 
with,  and  could  g^ve  the  reasons  why  thecoun* 
•el  for  the  prosecution  had  not  called  them,  and 
that  be  should  immediately  call  them.] 

Ramnaut  examined. 

Do  you  know  Mohun  Persaud  ?— I  do. 

Were  you  present  ivhen  Maha  Rajah  was 
examined  for  the  forp^cry  before  tbe  judges  ? — 1 
was  examined  that  day. 

When  was  it  ? — It  was  on  Saturday  :  it  was 
upwards  of  a  month  ago. 

What  day  of  the  month  was  it? — I  do  not 
know. 

What  induced  you  to  go  there  then  ?— There 
was  formerly  a  great  friendship  between  Maha 
Rajah  and  Molinn  Persaud :  they  both  took  a 
great  deal  of  notice  of  me  about  that  time  they 
quarrelled,  and  I  went  equally  to  both  when 
they  were  separated. 

At  what  time  was  this?— I  remember  tbe 
time,  when  Mnha  Rajah  one  day  said  to  me, 
You  know  1  like  no  one  better  than  Mohun 
Persaud,  except  my  son :  now  he  wishes  to 
ruin  me  in  this  affair  of  IMIakey  Doss ;  he  is 
only  an  attorney  in  this  affair :  tell  bim  be 
oaonot  get  more  than  5,  7,  or  10,000  rupees, 
by  succeeding  in  this  affair ;  tell  bim,  it'  be 
ideases,  I  will  give  bim  15  or  20,000  to  desist 
Irom  this  prosecution  ;  I  told  Mobun  Persand, 
•ad  AIohHo  Penaud  nid|  i  hafe  told  a  great 


many  English  gentlemen  of  it ;  I  etiinot  dcftst. 

W  hen  was  this  conversation  P— It  was  nine 
or  ten  mootha  before  I  gave  evideoce  of  this 
affair  before  the  judges.  There  was  a  auit»  at 
that  time,  in  the  Dewannee  Adawlut.  Mobum 
Persauii  having  heard  what  I  Tclated  about 
Blaba  Rajah  Nundocomar,  asked  me  about  it, 
and  desired  me  to  come,  and  give  eridenee  of 
it  on  the  water  of  tbe  Ganges. 

Do  you  understand  English  .^— >No,  I  do  not 

When  did  Mohun  Persand  first  hear  what 
you  have  said  ? — 1  have  before  said,  it  was  nino 
or  ten  months,  before  I  gave  evidence  before  tbe 
judges:  he  desired  me  to  give  evidence,  re- 
s|)«cting  this  business.  J  believe  it  was  in  iha 
month  of  Asseu. 

When  ? — When  this  affair  was  coming  into 
tbe  Adawlut  (this  Court,)  he  said.  You  remem« 
her  what  passed  between  you  and  Maha  Rajah  ; 
you  must  give  evidence  of  it. 

How  long  was  this  before  you  gave  evi- 
dence?—-About  ten  or  twelve  months  before  I 
gave  evidence.  There  are  accounts,  payments, 
and  receipts  between  us. 

Did  this  conversation  pass  at  this  time  f---I 
went  one  day  to  bis  house ;  and  he  there  de- 
siretl  me  to  give  evidence  of  what  passed  be-> 
tween  me  and  the  Maba  Rajah. 

Who  was  present?— -This  is  God^a  Adawld^ 
and  I  will  tell  no  lies.  1  went  upon  bunncas  to 
bis  bouse,  and  nobody  waa  present. 

At  what  time  of  tbe  day  was  it?— About 
three  or  four  gurries  of  the  day  remained. 

In  what  room  of  Mobun  Persaud*s  boose 
was  it?-— On  a  terrass,  un  stairs,  there  is  an 
upper  room,  where  Gungabissen  lives :  on  the 
outside  of  that,  there  is  agunja,  where  we  sat. 

Were  you  sitting  at  that  time?— We  were 
sitting. 

Who  ^ot  up  first  f— I  got  up  first ;  and  got 
my  dismission  and  went  away. 

How  long  was  he  there?— Three  gorriea  of 
the  day  remained,  when  I  went  there;  and 
when  1  went  away  tbe  lamp  was  lighted. 
Gungabissen  was  asleep  upon  hb  cott ;  Uiere 
were  two  or  three  servants  there. 

Where  did  you  see  these  serrantsP— la 
Gungabissen*s  room.  I  went  out  of  the  room, 
they  were  there. 

lie  particular  in  telling  Mobun  Persand*s 
answer.--- When  1  deliver^  tbe  message  from 
Maha  Rajah,  he  said,  1  have  told  a  great  manj 
Eogiiyb  gentlemen  of  this  affair,  and  cannot 
desist. 

Did  be  say  anything  else  to  him?— He 
said,  I  have  told  many  English  gentlemen  ; 
think  within  youraelf,  liow  can  I  desisL 

Did  not  Alohun  Persand  say,  if  I  bad  knoim 
this  sooner,  it  might  have  been  done?— He 
said  no  more :  be  said  be  bad  told  many  gen* 
tlemen :  think  within  yourself,  bow  can  1  do* 
sisi? 

Did  Mohun  Persaud  say,  if  this  affair  had 
been  mentioned  before,  it  would  have  been  pos« 
sible  to  have  done  it. 

[Hegifef  the  sane aaiirwt tad  pays, llNit 
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■re  the  words.  Mohuo  PenHuid  tpoke  m  I 
have  related. 

[No  further  answer  could  be  obtained ;  being 
threatened  with  commiiment,  be  said,  These 
are  the  words  Mohun  Persaud  spoke ;  what 
more  should  he  sa^  ?] 

Was  thelam{»  lighted  before  you  went  away 
from  Mohun  Persaad'sP---Ye8 :  the  lamp  was 
lighted  before  I  went  away. 

flowloo{(^— I  went  at  the  time  the  lanop 
was  linrhted,  or  about  a  minute  or  two  after- 
wartls. 

Who  lighted  the  lamp  P— There  was  no 
lamp  where  we  were :  the  lamp  was  in  Oun- 
gabissen's  room. 

What  kind  oi'  a  day  ?  was  it  fair  or  not? — 
It  was  a  rainy  day  :  1  went  with  my  shoes  on  : 
1  walked  there. 

Was  not  this  15  days  before  Maha  Rajah 
was  taken  up  ?— I  said  it  was  10  or  19  days. 

Had  you  erer  afterwards  any  con? ersatioo 
with  Mohun  Persaud  on  this  subject?-— I  need 
almost  every  day  to  go  to  Mohun  Persaad's. 
I  went  after  that  on  my  own  busineis  ;  there 
was  no  other  conversation  on  this  subject,  till  I 
came  here.  1  have  myself  a  suit  in  this  court, 
and  come  almost  eveny  day.  He  told  me  the 
morning  of  the  day  1  gave  evidence,  to  come 
here.  I  came  here  in  the  morning ;  the  first 
sight  1  had  of  him,  was  in  the  Adawlet 

Do  you  mean  the  first  or  second  time  yqu 
were  examined?—!  was  examined  belbre  those 
gpDtlemen  the  first  day.  [Pointing  to  Mr. 
Lemaistre  and  Mr.  Hyde.] 

Where  did  you  see  Mohun  Persaud,  after 
ou  gave  the  evidence?-— The  first  sight  I 
ad  of  him  was  here. 

Whom  do  you  come  to  at  the  Adawlet  ?— I 
always  come  to  that  gentleman.— [Pointing  to 
the  Under  Sheriff.] 

When  did  you  see  Mohun  Persaud,  after 
you  gave  your  evidence  the  first  time?— I 
used  to  see  h  iro  every  day. 

When  did  he  tell  you  to  come  here?— He 
told  me,  the  day  I  conversed  with  him  on  the 
subject,  that  1  was  to  give  evidence  here.  He 
said,  1  must  be  there  on  Saturday  se'nnight. 
How  should  1  have  known  wh^n  to  come,  if 
Mohun  Persaud  had  not  told  me? 

WJien  he  told  you  so,  was  it  the  first  time  he 
wasexamined?— Itwas  the  first  time  he  was 
examined. 

Did  Mohun  Persaud  offer  to  give  yoo  any 
money  before  the  judges? — Why  sbouM  he 
give  me  rupees  in  such  a  case?  Why  sboold 
you  ask  me  such  a  question  ?  I  am  not  worthy 
such  suspicivn,  as  the  gentlemen  of  the  coun- 
cil, and  all  the  prineipia)  people  in  Calcutta, 
well  know.  I  am  much  engaged  in  business 
with  Mohun  Persaud,  13,000  rupees  is  due 
to  me.  I  gave  Mohun  Persaud  a  writing,  that 
when  1  received  it,  I  would  give  Mohon  Per- 
saud four  annas  in  the  rupee ;  this  was,  if  Mo- 
hun Persaud  would  give  me  600  rupees,  in 
ready  money.  I  have  uol  received  ail  the 
money. 

Did  Mahaa  VmnAwnm  •iht  19%  tmj 
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promise,  in  consequence  of  giving  your  evi. 
dence  ?-— He  never  did. 

Do  you  know  €k>penaut  Doss  ?-•-!  do  not. 

Do  you  know  liada  Cunt  Roy  ?— -I  do  not. 

Do  you  know  Gungadar?-— I  do  not. 

Had  you  ever  any  conversation  with  Gope* 
baut  Doss,  at  the  time  you  examined  before 
the  Grand  JorV)  or  before  Mr.  Justice  JL«« 
maistre,  or  Mr.  Justice  Hyde?-  ••  I  do  not  know 
him.  I  do  not  recollect  having  any  conversa- 
tion with  such  a  person. 

Have  you  any  relation  of  the  name  of  Gope* 
naut  Doss  ?— My  bouse  is  at  Malda.  1  do 
not  know  I  have  any  relation  in  Calcutta  of 
that  name.  There  is  a  Gopenant  Doss  at 
Malda,*  who  is  a  relation  of  mine«  He  is  of 
my  cast. 

[A  man  is  produced  ;  and  the  witness  is  atk- 
e<1,  if  he  knows  him.]— I  do:  his  name  is 
Gopenant  Naxzer. 

[The  man  being  sworn,  is  asked  his  name.} 
A,  9/iy  name  is  Gopenant  Doss. 

Ramnaut^t  Examination  continued. 

Ramnaut,  Every  body  calls  him  Gopenant 
Nazzer.  He  one  day  asked  me,  if  I  would 
enter  into  friendship  with  him.  He  asked  ma 
if  I  wonid  have  a  farm ;  and  said,  Come  to 
my  lioose,  if  you  will  do  these  things,  it  will 
be  better  for  you.  I  answered,  I  do  not  knofT 
your  bouse.  On  another  day  he  sent  a  man  to 
me :  I  then  sent  an  Adawlet  Peon  with  biro,  to 
see  where  his  house  was.  I  did  not  wsnt  anjf 
thinflT  with  him  :  I  did  not  go  to  his  house. 

What  did  he  say  to  you?— He  said,  Will 
yen  have  a  farm  ?  Will  you  come  to  my  house  t 
There  are  some  persons^  whose  business  it  is  tO 
be  witnesses. 

What  was  his  reason  for  coming  to  tho 
house?— He  put  his  pslanquin  down  at  roj 
door.     I  don*t  know  his  reason. 

What  did  he  say  to  you  ?--He  told  me  what 
I  have  said  ;  if  I  have  told  yoa  wrong  yott 
punish  me.    I  know  of  the  state  of  this  man. 

Why  did  he  offer  the  farm  ?---!  never  knew 
the  man :  I  had  no  conversation  with  him ;  I 
wondered  he  should  oflfer  me  the  farm.  I  be- 
lieve be  is  a  farmer,  a  native,' collector,  and  a 
nazzer.* 

Whose  nazzer  is  he  ?— I  have  heard  him 
called  Gopel  Mezer.  I  don't  know  whose  nas- 
zer  he  is. 

Is  he  any  relation  of  yours?-— He  is  oo 
relation  of  mine :  a  great  many  things  of 
this  sort  will  come  out.  I  was  standing  at 
the  door  of  Mr.  Killlcan :  Sheck  Mahomed 
Gellamey  b^^  to  say  to  me,  Maha  Rajali 
is  a  Brahmin,  he  will  now  be  ruined.  Do 
yon  save  him ;  you  owe  Maha  Rajah  money. 
That  he  will  excuse  you. 

[The  Court  here  interrupts  him ;  sayingf 
he  must  not  tell  what  another  man  had  sald^  to 
him,  and  telling  the  jury  to  take  no  notice  of  it.] 

When  was  the  offer  of  the  farm?— It  was 
aAer  Maha  Rajah  was  in  confinement. ' 

^  *  Properly  «oiir,  ao  inspector  or  superviaor. 
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Do  you  koow  of  Govraony  Chun  Na^  ?— 
No. 

Do  you  know  Ram  Gopaul  Goaa? — No. 

Do  you  know  Ilurrikissen  Muckpijee? — I 
know  him  :  I  believe  be  is  the  brotber  of  Harry 
Cunt  IVluckerjee. 

Did  you  make  him  write  any  pa|)er?— I  did 
occasion  him  to  write  a  paper ;  but  if  you  can 
prove  that  I  offered  or  irave  money  to  any  one 
iD  swear,  let  me  be  punished  :  tbey  occa- 
sioned Muckerjee  to  write  it.  1  went  to  tlie 
bouse  of  Mr.  Driver;  Ilurrykissen  Muckerjee 
was  there.  I  said  to  the  three  men,  two  of 
them  were  my  men,  that  were  witnesses  in  the 
affair  of  Mahomed  Guilamee.  I  said  to  them, 
Whatever  you  know  about  this  affair,  give  me 
in  writin^T-  They  said  to  Hurry kisseu,  Write 
to  me.  The  pa|ier  had  been  wrote.  They 
two,  Govin  Sinfi^,  and  Gundaram  Roy,  sii^ned 
it  I  said  to  Hurry kissen,  These  oien  have 
Hfiven  me  a  paper,  witness  it :  he  said,  I  will 
not  be  a  witness  to  the  paper :  I  shall  be  called 
into  the  Adawlet,  if  1  am.  There  was  another 
fircar  there ;  and  that  paper  being  torn,  the  sir- 
car wrote  out  another. 

Garpe  Naut  Don  examined. 

Do  3'ou  know  Uamnaut?— 1  know  him. 

Huw  long  have  you  known  him?— -1  have 
•een  him  in  Calcutta  four  or  five  years.  I  saw 
him  v»  hen  Mr.  Hastings  first  came  to  the  go- 
vernment. 

Had  you  any  conversation  with  him  about 
any  evidence  against  Ma  ha  Rajah  Nuudoco- 
mar?  —  I  had. 

Relate  it.— -On  the  9th  day  of  Choite.  I  tvas 
£oinif  to  the  houie  of  Mr.  Cuttrell :  I  saw  him 
to  the  south  of  this  house  ;  he  made  a  salam  : 
1  asked  him  where  he  was  going ;  he  said,  1 
have  taken  a  buzar  in  farm.  He  tvas  on  horse- 
back, and  I  was  in  luy  palanquin  ;  wc  kept 
company  on  the  road.  1  asked  liiiH  what  be- 
came of  the  evidence  he  gave  in  Maha  Rajah^s 
affairs :  he  said  to  me,  Mohun  Persaud  has  paid 
the  expeoce  of  my  house,  and  t*iven  me  300 
rupees  to  give  evidence.  1  said,  if  you  have 
done  this,  you  have  done  a  bad  affair ;  no  words 
are  secret  m  the  Adawlet.  He  went  one  way, 
and  I  went  another. 

Ramnaut,  He  says  he  was  in  a  palanquin, 
and  J  was  on  horseback :  is  it  likely  such  a 
conversation  should  pass? 

At  tar  am  Hose  examined. 

Do  you  know  Mohun  Persaud?— -I  do. 

How  long  have  you  known  him  ?— -FifWen 
or  twenty  yeafVs. 

What  is  his  character?-—!  know  nothing  of 
bis  character. 

What  do  |>eople  say  of  him? — Nobody 
apenks  well  of  him. 

Du  they  speak  ill  of  him  ? 

Court.  You  should  ask,  whether  he  is  to 
^  believed  upon  his  ouih  or  not. 

Nemo  Dost  examined. 

How  long  have  you  known  MohuD  Per- 
'—Twenty  or  tweoty-five  yeara. 


What  do  people  say  of  him  ? — They  apeak 
ill  of  him. 

Is  he  to  be  believed  upon  his  oath  ? —  I  can- 
not say  he  is  not  to  be  believed  upon  bb  oath. 

Mohun  Ptfrsaiicf  examined. 

[Shewn  exhilnt  marked  M.]  [For  a  copj 
of  this,  vide  p.  982.] 

On  what  occasion  was  this  paper  drawn  out  ? 
""To  shew  to  Bollakey  Doss's  wife. 

Were  the  papers  shewn  lo  Maha  Rajah 
Nuiidocomar?— -No:  never. 

Was  it,  when  drawn  out,  represented  to  Bol- 
lakey Doss's  wife?-— Pudmohun  Doaa  alone 
signed  it,  and  carried  it  away. 

When  did  you  yourself  sign  itP— -Whea 
there  was  a  disoute  between  Bollakey  Doas'a 
widow,  and  Pudmohun  Doss,  1  signed  it. 

Was  this  after  you  settled  Maha  Rajah  Nim- 
docomur's  account  ?— -Long  af\er. 

How  long?— Eighteen  or  twenty  daya after 
Maha  Rajah  received  the  bond. 

With  what  view  did  you  sign  it?— When 
Bollakey  Doss's  widow  called  me  to  her,  she 
observed  my  signature  was  not  to  it :  upoo 
which  Pudmohun  Doss  observed,  that  tbe 
willow  of  Bollakey  Doss  had  taken  iMtice  of 
my  signature  not  being  to  it.  He  said,  **  Hera 
is  no  name,  no  tee|)s,  no  account;  onlj  pat 
your  name  to  this.  Whjr  do  you  make  aaj 
doubt  about  it?  only  sign  it,  and  1  will  ^ve  it 
you  baek." 

Is  this  Maha  Rajah  Nundocomar's  account, 
or  not  ?— -liOi^k  if  you  can  find  hia  name  to  tL 

Is  it  his  account  or  uot?--lt  is  not  hia  ac* 
count. 

Do  you  mean  that  this  paper  doea  doI  eoa« 
tain  the  account  of  Maha  Rajah  Nundoco- 
iiur?---Nu  ;  the  name  of  Maha  Rajah  Nun- 
docouiar  is  not  in  it,  nor  was  it  ddiTered  lo 
him. 

Does  any  part  of  this  paper  constitate  Maha 
Rbjah's account? — It  is  Maha  Rajah's  aoeouat: 
the  Dnrl>ar  Karrutch  is  there;    be  took  the' 
twnd  for  If  9,000  rupees,  and  obtained  60,000 
rupees  for  Durbar  expeoces. 

Will  you  swear  positively  that  this  aeooiuit 
was  settled  at  the  Maha  Rajah's  boiiae,  ia  the 
presence  of  Choyton  Naut  and  others  f—Noy0 
It  was  not. 

Was  it  never  settled,  either  m  writing*  or  ver- 
bal ly,  at  the  Maha  Rajah's  house,  when  yoa 
was  present?— It  was  never  settkd  when  I 
was  at  the  Maha  Rajah's  house. 

You  have  mentioned  the  Durbar  eharvea : 
are  the  other  articles  right  and  true  ?— I  have 
not  said  the  60,000  rupees  were  either  r^t  or 
wrong. 

What  do  you  say  now,  were  they  right  or 
wrong  ?— -There  was  not  a  cowrie  expended  in 
Durbar  expences. 

How  can  you  possibly  know,  that  the  Maha 
Rajah  never  paid  any  Durbar  chargeaf— - 
He  may  upon  his  own  account ;  not  upon  thif« 

When  was  it  vou  first  suspected  thia  ae- 
couotr— Wbeo  kaha  Bt^  fiat  mfntkiaed 
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to  roe,  that  some  Darbar  expeoces  woold  arise, 
I  from  that  time  had  doubts. 

Wheo  did  you  first  suspect  the  bond  to  be 
foryftid?— Four  days  after,  Maha  Rajah  Nun- 
docomar  himself  said  to  me,  We  ha? e  prepar- 
ed three  papers. 

Was  not  that  at  the  time  the  bonds  were 
paid?-— He  had  the  money  in  his  fiossession. 
The  bonds  were  with  Maha  Itajah,  when  Pud- 
mohun  Doss  said,  Let  us  ^et  the  bonds. 

When  did  Pudmohun  Doss  first  inform  you 
of  it?— -When  th;?  bonds  were  put  into  the  pos- 
session of  Maha  Rajah. 

Why  did  yon  not  begin  this  prosecution 
sooner  then?-- 1  had  very  little  power  in  the 
business  of  the  deceased.  Pudmohun  Doss 
ivas  the  master. 

When  did  you  begiu  to  hare  tlie  manage- 
ment of  the  business?— -Upon  the  death  of 
Pudmohun  Doss. 

When  was  that  ?— In  the  month  of  Casticki 
1828,  [Nagree  year.^  about  four  years  ago. 

Did  you  ever  mention  your  apprehensions  of 
forgery  to  Pudmohun  Doss,  and  adfise  him  to 
prosecute?— -When  Pudmohun  Doss  brought 
the  bond  from  Maha  Rajah  Nundocomar  in  the 
night,  and  read  it  to  n>e:  1  asked  him  the  fol- 
lowing morning  if  he  had  brought  all  the  bonds. 
He  shewed  me  the  three  papers,  and  had  the 
Persian  read  to  me  :  I  said,  nothing  was  due 
on  those  papers :  what  did  they  mean  ?  Pud- 
mohun Doss  said,  Remain  quiet,  and  I  will  in* 
form  you  of  the  circumstances  of  it.  Afler 
that,  the  widow  of  Bollakey  Doss  complained  to 
Mr.  Russel  through  Cossinaut :  Goshein  like- 
wise complained  in  the  adawlet  (i.  e.  Mayor's 
court,  and  made  Mr.  Magee  one  attorney,  and 
Mr.  Sealy  his  law  attorney. 

Did  Pudmohun  Doss  ever  after  give  you  sa- 
tisfactory accounts  of  these  bonds? — No :  he  al- 
ways put  me  off,  by  saying  he  would  inform 
me  of  the  circumstances. 

Did  you  apply  often  to  him  for  that  purpose? 
—I  did  not  press  him  much :  Goshein  did : 
and  Pudmohun  Doss,  in  consequence,  was 
thrown  into  confinement. 

If  you  suspected  forgery,  why  did  you  not 
press  him  ? — He  used  always  to  put  me  off,  by 
saying  be  would  tell  me  the  circumstances. 

You  ought  to  have  pressed  him  much ; 
why  did  you  not? — f  and  Bollakey  Doss's 
widow,  GMhein,  Gungabissen,  and  Batlgovin, 
used  always  to  be  pressing  Pudmohun  Doss 
to  settle  the  accounts,  and  deliver  them  over. 

Did  you  ever  mention  your  suspicions  to  the 
widow  r — I  did  not  with  my  own  mouth,  be- 
cause 1  was  not  with  her,  but  by  the  means 
of  Durhamchurn  I  did. 

Did  you  ever  hj  thoae  means  inform  her, 
that  you  thought  it  a  forged  bond  I*— What  I 
told  ner  through  Durhamcliund  was,  that  the 
Durbar  expences  charged  in  the  account  were 
unjust. 

Tell  at  what  time  you  first  suspected  forgery 
of  the  bond ;  and  that  the  seal  of  Bollakey  Doss 
was  improperly  made  use  of.— Maha  Rajah 
Bientiooed  to  me  the  bond)  and  then  I  luspactiMt. 


How  toon  ? — ^The  morning  after  the  night 
the  bond  was  sent. 

What  did  you  see  to  make  yon  suspect  it  ? — 
I  had  before  reason  to  suspect  it,  because  Bol- 
lakey Duss  kept  regular  accounts,  and  that  nu 
mention  had  been  made  of  it  in  his  accounts : 
I  had  never  heard  it  from  Bollakey  Doss :  I 
had  seen  the  letter  of  attorney,  in  wtiich  10,000 
rupees  were  mentioned  as  a  balance. 

Did  you  see  upon  the  f*ace  of  the  bond  any 
thing  to  make  you  suspect  it? — It  was  not 
signed  by  Bollakey  Doss,  and  I  knew  that 
Seillabut  was  dead  a  year  and  a  half  before. 

Before  what? — A  year  or  two  before  BoU 
lakey  Doss  died. 

What  objection  could  his  death  be  to  the 
witnessing  a  hood  in   seventy -two?   [Bengal 
yaar.] — A  man  may  write  a  bond  and  antedate- 
it. 

When  were  you  so  far  certain  as  to  firose* 
cute  ? — When  1  saw  the  account  of  jewels,  the 
name  of  Rogonaut,  and  the  mention  of  plunder, 
I  knew  it  was  forged,  and  from  the  nature  of 
the  bond,  which  is  not  regular  in  itst>lf,  being 
conditional :  bonds  are  not  eommonly  made 
out  ao  when  money  is  received. 

Was  it  from  the  sight  of  the  seals  or  signa- 
ture,  or  the  contents  of  the  bonds,  that  made 
you  first  suspect? — All  these  circumstances  to« 
gether;  1  mentioned  it  oftea  to  Mahomed 
Commaul. 

Are  not  the  eight  bonds  on  the  Nagree  ac- 
count, charged  by  you  and  Pudmohun  Doss  to* 
Bollakey    Doss's    estate? — 1  wrote  nothing; 
Pudmohun  Doss  wrote  every  thing    forcibly 
himself. 

Are  they  not  charged  to  Bollakey  Doss's 
estate? — The  books  were  in  Pudmohuu  Doss's* 
hands,  he  might  enter  what  he  pleased. 

Were,  or  were  not,  the  bonds  charged  to  the. 
estate  ?— Pudmohun  Doss  and  i  never  acted  in 
conjunction  in  such  a  business. 

Then  we  are  to  understand  that  you  did  not 
charge  it  to  the  estate  ?— 1  was  not  permitted 
to  see  any  thing. 

What  IS  the  amount  of  those  eight  bonds  ?— 
One  laek,  43,485  rupees. 

Who  brought  the  bond  to  your  house  tb« 
morning  you  first  suspected? — Pudmohua 
Doss  brought  it. 

Were  you  present,  when  Maha  Rajah  gave 
it  to  Pudmohun  Doss? — 1  was,  aud  so  waa 
Gungabissen. 

Were  any  other  bonds  or  teeps  cancelled  be- 
sides ? — There  were  three  papers  cancelled,  the 
bond  and  two  teeps;  two  were  for  35,000 
rupees,  the  oAier  for  48,021  sicca  rupees,  be-» 
sides  batta. 

When  did  you  first  see  this  account  [M]?— ^ 
When  it  was  signed,  aud  afterwards  in  the 
Dewanny  Adawlet,  only  those  two  times. 

Where  did  you  sign  it? — At  the  house 
where  1  now  live. 

Are  the  other  articles  liesides  Durbar  charges 
true  ? — It  is  no  account  at  all :  it  is  not  re* 

Igular* 
Do  yeakaow  of  |oy  oC  the  siuiui^ia  it  P— la 


1047] 


15  GEORGE  III.  Trial  o/Maha  Rajah  Nundocmar,  [1048 


any  cue  article  right  ? — How  cau  I  tell  if  it  is 
Ti^Ui  ? 

Why  then  did  you  sififn  it  ? — ^To  satiffy  Pud- 
mohiiu  Doss  and  the  widow. 

Do  you  kiio\?  Choytou  Naut  ?— I  do. 

^V  ho  is  he  .^---  A  s«frtant  of  Ma  ha  llajah*0. 

L«»ok  at  the  account,  and  say  in  what  rupees 
it  IH  ?-..|t  is  not  K|>ecitied. 

Lt>ok  at  the  last  line  but  one. — It  is  current 
rnpves. 

Do  you  know  of  an  entry  in  the  books  of 
1229.630  riipeeK?— -No,  1  do  not. 

D'l  you  know  of  an  article  in  the  Curra 
Naina  of  69,6:^0  ru|>ees,  written  by  Pudmohuo 
Doss,  and  si;;ued  by  lioilakey  Do8S?---No. 

Do  you  know  Monohur  Muiishy  ?— -1  do. 

Had  you  erer  any  conversation  with  hiio 
about  any  eFiilence  he  was  to  f^ive  in  this  cause, 
or  about  the  bo'id,  and  what  passed  on  that  oc- 
casion.^—I  shewed  the  bond  first  to  Jugifut- 
chund  :  I  shewed  it  also  to  ('oja  Fetnise ;  his 
Ilfun«>hy  rt^d  it:  I  then  shewed  it  to  Mr. 
Durham,  to  shew  it  to  Muhoour ;  he  accord- 
iojf ly  flid  so. 

Dnl  you  shew  it  to  Monohur  before  Mr. 
Durham  shewed  it  him?-— ft  was  not  in  my 
possession  before  ;  I  could  not  shew  it  him  ;  I 
shewed  him  a  copy,  which  1  also  shewed  to 
many  pe<iple. 

Did  you  not  shew  him  the  original,  the  day 
before  you  shewed  it  him,  through  Mr.  Dur- 
ham ?--•!  can  take  my  oath  I  never  shewed 
him  the  original,  before  I  shewed   him  the 

OODV. 

nhere  did  you  ^et  the  copy  ?-—I  took  it  oat 
of  the  Mayor's  court. 

Did  you  ever  send  for  Monohur  to  your 
house  on  this  occasion  ?•- He  owes  me  100 
rupees.  1  have  sent  for  biro  often  on  Uiat  ac- 
count. 

Did  you  ever  send  to  him  about  the  bond, 
and  ask  him  if  he  wrote  it  ?— 1  never  sent  to 
him  purposely  to  shew  him  the  copy, 

Did  you  send  to  him,  and  did  you  sliew  him 
the  copy  .'—-It  is  two  years  since' I  shewe«l  him 
the  copy. 

Have  you  not  shewn  the  bond  or  copy,  with- 
in these  three  months  ? — No. 

Did  you  ever  shew  any  teeps  to  Monohur? 
—  •Yes,  in  the  house  of  Mr.  Durham. 

Did  you  not  shew  him  the  tee|is  aliout  three 
days  iMrfore  Maha  Rajah  was  in  confinement  ? 
—No. 

Did  yon  never  shew  them  to  him,  except  at 
Mr.  Durham's  ? — No. 

Did  you  ever  desire  Monohur  to  say  he  wrote 
the  bond  ? — No. 

Did  you  ever  ask  him  if  he  had  written  the 
bom  I  or  teeps  ? — Yes,  a  ^reat  while  ^o  ;  not 
lately;  two  years,  or  two  }ear8  and  a  half 
ago. 

What  answer  did  he  make  ? — That  it  was  a 
(rood  while  ago:  he  could  not  recollect,  whe- 
ther he  had  or  had  not ;  but  when  he  should 
•ee  them  he  inij^ht  tell. 

Did  he  ever  say  any  Xhiofg  of  finding  another 
Mm  who  had  wrote  them  ?— Yea,  1  lold  hiin, 


if  he  knew  tlie  pciion  who  vroCe  Cheasy  I 
wished  he  would  bno^  him :  he  wM  that  Maha 
Rajah  seldom  wrote  different  papera  with  the 
same  Munshy,  and  that  as  1  had  not  the  angi- 
nal bond  to  shew,  he  should  not  be  able  to  find 
out  the  persons  who  wrote  them. 

Did  you  make  him  any  promise,  in  oane  he 
produce«l  the  man  P — I  did  say,  that  if  lie  wooM 
briiisf  the  man  that  really  wrote  the  hood,  I 
would  t(ive  him  a  sum :  he  said  to  iiie,  ftie 
Ihoutrht  the  Munshy  who  wrote  it  waa  turaed 
off  from  Maha  Rajah,  and  gone  to  Bloor- 
sheilabad. 

Did  you  ask  the  name  of  that  Huiiahy  ?— 
No:  I  did  not  ask. 

IVhy  not,  if  you  wanted  to  procure  him  ? — I 
did  not,  iKfcauMi  Monohur  promised  to  find  out 
the  man  when  hecamtback,  and  1  BBi^ht  ahew 
him  tlie  bond :  a  man  of  the  name  of  BuloU 
Cawdy  first  directed  me  to  Monohur,  in  oan« 
sequence  of  which,  I  spoke  to  him. 

How  long  ago? — About  two  jaara  and  a 
half. 

Were  you  not  acquainted  with  Monohnr  be- 
fore } — \  es ;  long  ago :  he  was  a  serfant  ef 
Maha  Rajah's. 

Were  not  you  and  Maha  Rajah  onoe  upon 
pfood  terms  toi^ether  ? — Yes ;  upon  leraea  ef 
strict  friendsliip :  he  loved  me  as  his  eon. 

Was  Kisftcn  Juan  Doss  at  your  houae,  when 
you  shewed  the  copy  to  Monohur  P— It  was  a 
year,  or  a  year  and  a  half  ago :  1  cunH  re* 
member. 

Has  Kissen  Juan  Dom  been  at  your  boaaap 
a  few  dsys  before  the  commitment  of  Mahn 
Rajah  ;  and  waa  Monohur  there  at  the  seta 
time  ? — Kissen  Juan  Dosi,  before  Maha 
Rajah's  confinement,  always  slept  iu  Gungn- 
bissen's  room  ;  but  since  thai  time  he  baa  nat: 
a  great  many  people  come  to  Quagabisaw, 
whom  I  do  not  see:  I  did  not  aee  him  nt  the 
time  you  mention. 

How  came  you  to  quarrel  with  Maha  Ba- 
jab  ?— About  this  business. 

Did  you  see  Monohur  at  yoor  honae,  any 
time  within  a  week,  before  the  conmitaMntef 
Maha  Rajah  ? — 1  never  did. 

Ki$9en  Juan  Doss  examined. 

Do  you  remember  bein^r  et  Mobun  Peraaad'a 
and  seeing  Monohur,  and  when  ?-— On  the 
other  side  of  ten  or  twelve  days  of  Maha  Ka« 
jah*s  confinement,  about  noon,  or  two  ia  the 
afUrnoon.  One  day  I  was  walking  before  the 
door  of  Mobun  Persaud's  bouse.  Houobur 
was  at  the  door,  and  made  bis  aalam  :  I  weoi 
and  sat  with  Gungabissen :  afterwanla  Mohuo 
Persaud  and  Monohur  came  into  the  house  ; 
two  or  three  gurries  aAer  that,  Monohur  went 
avt  ay. 

Did  you  see  any  papers  produced  to  Mono- 
hur ? — I  did  not  see  any  papers :  tliey  were  in 
another  room. 

Monokvr  examined. 
Was  there  any  wax  s«al  to  the  papera  shewn 
you?-«-Tbere  wBSDo  waieeal:  there  wereiak 

seals. 
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at  Colatliatjar  Forgerg, 


A.  D.  irii. 


[low 


Are  yon  Mire  it  wit  three  dij*  befora  lb* 
commitmeDt  of  Maha  R^eh  NundoeomirF— 
1  am  rrry  clear  it  waa  tbree  days. 

Mr.  Durham,  I  had  ihe  bonna  in  my  poaaca- 
aion,  three  ilaya  bal'ure  the  cammiuiieBt  uf 
Maba  Rajah. 

June  15, 17T5. 

Mr.  Fairer  oflera  to  read  a  paper,  aa  a  copy 
of  the  origioal  paper,  which  the  reproaeiitalife* 
flrrudmohua  Uoat  bad  been  aerted  with  at^kfi 
to  produce. 

Court.  Yea  muit  proTS  ierTiceof  notice  on 
GuDcabiaieii :  Mohun  Penaad  aaid  all  Ibe 
papera  of  Guunhaiien  were  in  llie  baoda  of 
the  rr^ier:  if  any  paper  was  delivered  to 
Maba  Itajah  Nuiidocomar,  it  was  notia  hia 


Mohun  Dm4  cxamiDed. 
I)o  you  know  GaoinihiaaeD  ? — Yea. 
Do  yuu  know  Maba  Rajah  Nuodocvnar  T — 

Did  you  know  BoilalAj  Doaa  7— Yn. 

Did  yoii  ereraee  Bofiakey  Dom  write  7— 
No  :  1  aerer  aaw  bim  write  oii  any  paper 
whataoerer. 

Dill  yoii  copy  any  paper  in  tbe  praaence  of 
Mnhim  I'emuJ,  Gimgabiaam,  and  Pudraohun 
DoKf—Yet,  I  did,  by  order  ofHahaRajab. 
[A  pajwr  it  produced.] 

Ixlhiayour  haail>writin|f  7— II  ia. 

Wan  the  ori|[iiial,  of  wfaidi  tbia  ia  a  copy,  d*- 
IJTrred  in  any  0De7---Maha  Rajah  deliTered  a 
copy  to  Fudmobun  Doaa. 

Waa  any  ohjeclinn  niada  to  ai^ins  Ihe  ori- 
ttinal  papera,  whea  rielirered  to  Pudmohnn 
Dou7— He  said  nothing:  he  ai goad,  and  I 
^Te  the  copy  to  Maha  Rajab. 

Who  are  yun  ?  what  ia  your  buaineaaf— 
I  am  iu  trade. 

AVhere  do  you  lire? — I  have  a  honae  at 
Coaitiinbniar :  I  haie  been  there  theae  two 
Teara:  1  have  beea  gvin^  baekwards  and 
turwarda,  from  Hagly  and  Chinaora  to  Cal* 
Gutia,  for  30  yeara  paai. 

Howcanne  you  a  I  Maha  Sajah'a7">I  naad 
to  go  hack warifaand  turwarda  taMafaBBajab'a: 
ai  that  tiuie  t  went  to  pay  aalas. 

Is  the  whole  paper  your  band •  writ] og' F— 
Tbe  body  of  tbe  paper  ia  my  hand-writing,  and 
my  nante  wtoii. 

Wbaitecameoftbe  original  7— Haha  Ra- 
jab fnva  it  to  Pudmobun  Dona,  and  kept  the 
copy  himielf. 

ilow  Jong  bafeyou  bail  a  hMMeai  Coaaim- 
bnzarf — All  my  nmily  an  then:  I  went  10 
Cosaiinbiiaar  at  tbe  lime  of  Ihe  diapulea  be- 
tween Aleer  Jaffier  and  Biyah  ul  Dowlab:  I 
[irincipaEly  reside  here. 

Haie  you  a  booae  at  Cluiiiiira7— Yea,  ia 
the  0|)hiuin  Buur. 

Have  you  a  lionae  any  when  eUa7-"I  prin- 
cipally reside  ut  Calentia :  I  formerly  rented  a 
bouae  in  Calcutta,  which  J  bare  bongbt  for  fiO 
rupeca:  I  uaed  to  pay  acres  mpeaa  per  MoBtb: 
1  aigwd  wiib  SBjarir.l  had  balUc  Ihi|  k. 


Do  yan  pay  a  rent  fin-  yonr  booae  at  Cal- 
cutta t — It  it  my  own  pruperly. 

la  the  bouse  at  Cbinaura  your  property  r«> 
Itia  my  own  property. 

What  ia  your  trade  T—l  trwie  in  every  tbiag: 
I  trade  in  long  dolh,  lead,  and  eierv  ibinf 
elac  :  I  am  a  merchant;  for  SO  yrari  tlie  place 
of  my  habilalioti  haa  been  in  Cliiunura. 

Yon  aay.  you  trade  in  ao  many  articles,  and 
havediffereat  hauaea:  du  you  carry  your  cam* 
moditiea  with  you  7-  — 1  go  backward»  and  for- 
wards, once  in  inro  yeara ;  1  aeod  py  Gomas- 
tali  In  tboae  placea.  * 

Whoiayour  GomBstah7-  — Kiaaenchnnd  wsa 
my  Gomaatsh  :  I  have  no  Gomaatah  now. 

What  aerraniado  you  keep  7— I  keep  stiv 
rants  in  prnporlion  to  my  iDcome, 

la  yourincomelat^e  7- --Hy  income  ia  1,000 
rnpeei :  or  else  how  could  1  pay  all  uiy  aerranla. 

"— " ' :^our  huuie  ik  in  Calcutta  7— 


Describe  wher 


The  place  I  hare  lu  Calcnlta  is  Hu(n!,i  mull's, 
but  I  pay  him  a  quit  rent :  my  kouiie  is  in 
Calcutta,  iu  UuarcyinuU's  garden,  iu  tha  Biiaar 

Whom  did  you  buy  it  of  7 — 1  bought  it  from  m 
hcella  merchant. 

What  u  bis  namef — Bampnraaitde. 

Hare  you  got  the  polta  7 — Nn :  i  gel  a  obit 
from  Huzraymnll. 

How  much  du  you  pay  Huareymull  7— One 
rupee  per  roonih. 

tV  hat  occasion  bare  you  for  ao  many  houncs  t 
— I  live  here  now :  1  go  aometimea  lo  Chin- 
aura-,  1  do  not  like  to  hire  one:  atCoaaimbuMr 
my  ^mily  live. 

Why  ilo  not  yon  lire  with  yoor  family  f-^. 
Women  don't  like  travellini( :  iliey  live  at  Coo- 
aimbuzar,    where    they    gel    their    hrelUiood 

How  many  wivea  bare  you 7— For  a  gooi 
man,  one  ia  enough. 

What  are  you  7— A  Danian  Nat,rree  Wallab. 

What  was  your  huainfan,  Ibe  day  yon  wrote 
the  copy  at  Maha  Rajah'a  7 — 1  did  nut  go  par- 
ticutany  ihat  day  :  I  uied  to  go  hackwania  and 
forwards  frequeully  lo  make  aalam. 

Do  yoo  go  to  make  aalam  to  any  oiker  great 
man,  besidM  Haha  Rajah,  in  the  lown  7 — I  n 
u  no  other  great  man ;  1  an  acquainted  wiib 
DO  other. 

Are  yon  in  any  inlimaey  with  Maha  Rajah  t 
— There  is  a  friendship  between  us. 

[Mr.  Elliot.  Tbe  word  he  u«es  does  not 
courey  so  strong  an  idea  as  friendship,  bat 
meana  aomelhing  beyond  ao  acquainianre.'] 

Were  you  erer  a  serrant  uf  Maha  Rajali'a  7 
—-No:  1  am  amercbaat. 

Oo  yon  know  wbetlier  Haha  Rajah  kept 
any  Nagree  writer 7 — Idonuthoow:  thorean 
a  iboDsand  people  under  him. 

Did  you,  at  any  other  lime,  wrile  any  paper 
fi>r  Maha  Rajah,  when  you  called  in  7—1  nerer 
WfOtu  any  other  paper  for  him. 

Were  yon  erer  in  ihe  room  before,  wbea 
Maha  Rajah  tranaacted  any  prirat*  butiuesaP 
—I  narer  waa  preteat,  wben  be  had  wy  other 
frinle  innncbM. 
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dbs 


Il«»v  lioT  •?*>  vas  it  sace  ;o«  wrote 

\h  hat  bmc  ol*  tiie  Tear  wm  it  ? — Befsre  the 


r»ur 


aa4  biQif  cMb  am  CakstCi, 
ooc  cf  Caicaaa. 

Nwne  a  pcnae  la  w^oa  ¥00  hm 


raias. 

iI'M  iK  nyimiflg'  or  aiebt  ? — T^ree  or 
giii»*  of  ike 4aT  were  maamingr- 

Ho*  ioQj  were  joo  wntia;  ibat  popcr  ?•-• i 
•r  i  a  i^urrer . 

Aro  TOO  tore  it  was  to  Biicb  ? — It  waa  ^  of 


It 


■Mditm  ia  CakntSa  ?— T^ 
af  fi  I  boogiii  a  ^oaalitj  af 
Laitjr. 

Hate  %ou  had  asT  ciotk  aaee  tk 
No.        • 


•r  ftwdvc  vean 
Jofal 


1 

i 

quite  a^wafterafa  frnv?  .'  ! 


ilre^oo 
.—Try  ne. 

Did  voa  brin^  tLe  pea  witb  too  ?— No  : 
iwiiie 


I 


Jmgal  iMty  camni 

I>>  TOO  kaow  Nohoa  Dosa  ? — I  <!«. 

Wbat  U  he  ?— He  is  in  fcooiiica^i  ;   | 

ber  he  bou^t  lucDie  ciotbs  trna    me  « 


aat  b»  Mr.  Seaior :  be  told 


bebwl 


%Vm    Ike    ii*k-alaBfl  there? — Yes;    Maha  *  ^ot  soiie  «alt  aboot  a  Tear  an*!  a  ba)f  stoce. 
Bttah  wia  fiiOB«r  ia  the  hall.  |      ft  be  at  prrs^at  a  pnodpai  ■aerchint?.-.| 

Ditfl  TOO  write  u  the  same  roooi? — Yei.         '  kcov  him  tctt  well :  he  and  hia  hrocber  were 


Hho  bmv^ht  joa  to  Maha  Rjjab  to  write  '  fonnerlv  deepfj  coaeerE 
Ihat^afer? — Nobodj  eal>d  ate.  |      C^-^ns./.r  Pru.     Do 


Had  jroa  eter  wrote  ia  the 
Maha  fiajah  waa  b.rfore?~No. 

Haw  caoM  Maha  Rajah  to  a«k  too  to  write  ? 
— >!  am  a  laercbaat ;  evcrii  bodj  kaowa  I  caa 


\^Q 


hiat  a 


roMD  where  I  of  credit,  whea  upon  oath?-— X  IdoDotkoov 


Who  waa  prcoeat  besides  Maha  Rajah,  Goa- 
gahinea,  and  Moboa  Pernod,  wh<a  100  wrote 
the  paper  ?— Chortaa  Naat,  aad  aaothcr  per- 


Was  aaTOoeelse7---Nooaeche. 

IVbo  was  the  other  persna  ? — I  do  aot  kaow. 


rhit  passes  is  his  miod. 
N  bv  a  maa  of  credit  ? — He  foraaeri  j  waL 
Was  his  caaie  bcrt,  or  oot  ? 

r  No  aaswcr  coafal  be  procured.  "^ 
Do  Tou  kaow  aof  thm?  et'  him  r—'He  is  of 
a  good  cast :  I  kaow  hm  hrt,-t!icr  is  a  good 

SiiBso  Li.U  esaauoed. 


Wbat  was  bs  aame  ?---!  do  aot  caquire  the  |  copr  of  a  carra  aama 


Toa  rrer  attest  a  copy  of  aaT  paper  il 
Maha  iUjah  NoaiiocofBar's  ?---!   did   attest  a 


•f  eecrj  bodj  I  sec :  I  bare  beard  his  \ 
is  Saa^^  LoU.    He  kaows  btmsell :  I 
da  aot  kaow. 

Did  8aas;oo  Loll  cima  aboat  bosiacM,  or  to 
fav  talam  ? — I  do  au  kaow  ;  be  caaie. 

Was  Saacoo  Loll  a  serraat  of  Maha  Rajah's  ? 
•—I  do  aot  kaow. 

Were  the  whole  eompaaj  ihtiag,  or  staad- 
aac  ' — All  sitiia^  to^ber. 

Did  jou  eter  sit  ra  Maha  Rajah's  prrseacc 
bdorc  this  time  ?—  I  alwafs  sit  ia  bis  prueace. 

Did  aaj  one  write  oa  the  paper  bcatdes  ?— 
I  wrote :  the j  all  sizaed  it. 

W  bo  ia  •  ail'  .'--Cboj too  Naat  aad  Saasoo 
1^1.  ^ 

Who  wrote  first }-  -Saafoo  LoU  first,  after  I 
had  tiipicdit. 

Who  desired  Saa^oo  Loll  to  sa^a  k? — Ail 
three  of  them  desirnl  of  him  ;  Guogabissea, 
Mobua  Persaod,  aad  Pudmobuo  Doss. 

Who  desired  Cboytoa  Naut  to  siga  ?— Tbe 
three  oieo  before  meatioaed. 

Did  Maha  Rajah  saj  any  thiog?— -Yes: 
be  desired  them  to  witneis  the  paper. 

Did  Maba  Rajah  desire  aor  of  them  to  sign 
it?— -Maha  Rajah  saM   it  was  oeccssarv  to 


Who  were  preseat  ?->-Mohoji  Persaad, 
GuDgibiisra.,  Padoiohaa  Dosa^CboTtao  XiaL 
aad  Mobua  Dosa. 

What  do  joa  kaow  of  the  paper? Wbii 

should  I  kaow  of  the  psper  ?  I  kaow  it  is  oiy 
aaose  at  the  bottom.  Maha  Rajah  told  Mi^aa 
Dosa  10  fake  a  copy  of  a  paper ;  when  Mohn 
D^ss  had  takeo  a  copy,  he  desired  aac  to  be  a 
witaesa.  I  asked  PiidaiobQa  IXoas  wbethcr 
Bollakey  Doss's  aame  was  tn  it :  be  said  it 
was,  aad  thea  witaessed  it. 

Who  witaessed  the  paper  bcsidea  Mahoa 
Doss? — ChoTtoo  Naut. 

What  becaoie  of  the  oriifioal  after  it  was 
copietl .' — I  know  oothin^  M'  the  origiaal:  I 
kaow  we  three  were  witnesses  ta  the  caay: 


what  do  I  kaow  of  the  origiaal 

DiJ  Toti  cooapare  the  copv  witb  tke  orinwl! 
—No,  I  dM  aot.  ^ 

DmI  yoa  read  the  oae  or  the  other  ? No,  I 

did  oot':  Podoiohua  Dosa  said  tbey  weivtbc 
same. 

Q.  to  J/ddaa  Djti.    Did  yoa  cooipaiv  the 

j  origioal  wish  the  cvpy  sfter'you  wniieit?— 

'  A.    What  words  1  did'aot  uaderrtaatl,  Padiao- 

hua  Doss  ezplaioed  :  after  mskioe  %^^  cnfiy  1 


witaess  it  to  make  it  pokka  ;  aad  they  said  so  '  read  it,  aad  the  words  that  were  wroag  1  al- 
too,  aod^heo  siloed  it.  tered. 

Safuzo  LM  cross-esamioed. 


D.d  >Iaba  Rajah  desire  Pud  moboa  Doss  to 
sign  it?-— No:  he  did  not  ask  Guagabisaen. 
Podmobofi  Doss,  or  3Iobuo  Persaod :  be  only 
desired  it  to  be  witnessed. 

Do  you  erer  pay  any  customs  in  the  coarse 
af  roar  trade  ?•— i  oerer  paid  any  ia  Calcutta. 

How  came  yoa  not  to  pay  cvstaais  in  Cal- 
(or  kNig  ctotb,  lead,  He ?— Ihiing  lead 


I      Did  not  yoa  read  the  words  over  your  name, 
whirh  are,'**  1,  Saoeo  Loll,  bare  ej^atDioed  the 
oriipnal,  aad  atiestird  this  copy  ?" — 1  could  noli 
read  it :  I  did  not  reaiJ  it :  I  coaid  aot  compait 
the  paper :  I  caoaot  read  iL 
Catf  jMiCid  it  at  that  liaa  ?  CmU  jti 
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reid  the  nrl|;ia*l  paper  ? — I  ctnnol  rekd  othem 
bBDd-writini;,  though  I  can  read  mjr  onto.  I 
could  nnt  read  the  oriffiaal. 

What  time  of  the  day  van  it  ?— There  wen- 
four  g^urriea  remaiaiD);  nbeu  he  betfan  to  irrile  ; 
BDil  it  wag  evening  when  he  had  done. 

^Va9  be  four  ffurriea  in  writing  it? — 1  can- 
not say  whether  it  wwfnur  ^urrie»,or  4j  gur- 
ries ;  lie  begao  a  Tery  little  time  to  write  after  i 

Was  he  four  gurries  wriiinj;  itf — I  do  not 
knoi*  how  many  ^rriea  of  the  day  it  was  when 
1  went :  Ibiir  gurries  reiniiaed  wlien  he  began 
lo  write ;  it  wai  the  evening  before  be  Rniaheit, 

Did  you  see  him  write  the  whole  ?~Yea. 

Did  all  Ibe  penple  who  were  present  when  be 
lie  began,  ait  by  him  till  he  fioiibedf— Ererjp 

Wlio  are  you? — I  ana  a  Bramiii  and  a  mer - 
chant. 

How  long  bare  you  been  a  merchant  F — 1 
have  heen  ten  years  in  this  town. 

Where  do  you  lireF—ln  the  BurraBuzar. 

What  trade  doyou  carry  on  ? — 1  am  a  ahoji- 
keeper,  and  sell  goods. 

Hon  long  ha(e  you  kaowo  Maha  Rajah  f — 

Are  you  well  acquuntcd  with  bim  F— Verj- 


ie  you  to  he  there  at  that  time  f— I 
went  to  pay  aalam. 

Did  Mobno  Dobs  copy  it  from  the  paper  be- 
fore biiD  ? — Mahuu  Dota  copied  it  from  seeing; 
the  origiaal,  but  when  be  did  Dot  uoderataQ!!, 
he  asked  Pudmohuii  Don. 

What  Ihin^  do  you  deal  in?— 1  sell  Cbiaa 
gouds,  Boroetimea  fruit,  and  what  1  cao  gel  twi 


1b  your  shop  full  of  roods?— Yea. 

What  is  the  Tatue  of  Ibemr—They  may  be 
worth  about  5  or  600  rupees. 

Were  you  erer  in  aay  other  way  of  buiinesK 
why  do  you  call  yourself  a  Merchaat? — 
never  have  been  a  iDercbaot;  InevermadeaDy 
great  sum  iii  Calcutta,  to  be  called  a  mercbani. 

Cao  you  writeF— I  can  a  little  iu  my  mm 
bu  sines*. 

Dill  you  ever  aUett  any  olbcr  paper  at  Ha- 
ha  Rajah's  ?— No. 

Do  you  know  Chorion  NaDt?"-Yea. 

Has  he  been  examined  in  tbia  catiae  ?— Yei. 

What  is  hi*  bnsiiwH  ?--'Ue  i*  a  aervant  of 
Maha  Rajah. 

Do  you  know  where  he  cimc  fVom?---! 
know  be  lives  Id  Calcutta  now. 


[lOU 

Did  he  lifpt  hi*  Dame  in  Nagrte  or  Bengal  T 
—In  Bengal. 

DidyougotafBlch  llohun  Dnsa,  orMohnn 
Doss  gotofelch  you?'--Moliun  Does  did  doI 
call  me ;  1  went  to  make  salam. 

Choyton  Naut  examined, 

[The  last  wiinesB  aaya  that  this  is  the  mao-^ 

Were  you  a  witness  lo  a  paper  with  thir 
man?  [pointing  to  the  last  witness,]-  — i  was. 

Id  wliat  characters  did  you  sign  your  name  f 
—In  Beniial. 

Do  you  underfland  Kagree?---No. 

Do  yoii  talk  Hindostan  ?■— Ye*. 

Did  yon  bear  the  Naeree  paper,  that  yoa 
are  ■  witness  to,  read?— -Yet. 

Who  explained  it  to  jrou  id  Bengalljr?— • 
Pudmohun  Doss. 

Kiuffi  Juan  DoMeiamined. 

[An  accouot  marked  Q,.  is  abewn  him,  found 
by   him  among  the  paper*    deposited  in  (ho 

Do  you  know  ihal  pajter?— This  acconnt 
waa  written  by  roe,  and  js  sinned  by  Pudmo. 
faun  Dosaand  fllohuD  Persaud. 

What  does  that  accounl  conUin  ?— This  ac- 
count  i»  not  entered  in  the  book,  but  was  drawn 
out  in  a  hurry  to  be  delivered  to  the  Adawlel. 

What  Adawlet?-"The  former  A^awlet,  not 
this. 

Wa*  there  any  aeeoDDt  prerioas  to  this  de< 
livered  into  the  Mayor'*  court?— There 'wa* 
an  account  given  into  tbe  Slayor's  court,  of 
which  this  ia  a  contiuuation. 

1(  Ibe  balance  of  that  former  acconnt  car< 
ried  into  this? — The  balance  that  remained  due 
in  tbe  former  account,  i*  brought  over  into  this. 

Who  wrote  the  former  Nagree  account?— 1 


did. 
What  ii 


Dr. 


Balance  of  precedent  aeccitnt, 
7,500  Two  bonds,  by  Baboo. 

Ho  bun  Persaud. 

5,500  ODe  boDd  Mr.  Loose, 

9,000  Mr.  Hare. 
14,393  11    3  Bamboo  Hobun 

1,994    B   IPodnvhwiDoM. 


on  Mohun  Peraand  returned 
delivered  into  the  Mayor*! 
court? — After  the  coufioement  of  Pudmohnn 
Doss  and  Gungabi<isen,  Pudmohun  Dos*  act 
aboat  drawini;  accooDts  precf  Jing.  This  was 
at  that  time  drawn  out :  after  that,  when  Gun- 
gahlsBen  was  released,  Gungabiaien,  Pudmo- 
hnn Doss,  and  Mohuu  Persaud,  met  at  the 
house  of  tbe  late  Bollakey  Doss;  and  the; 
jointly  wrote  out  this  accounl.  Pudmohnn 
Dos*  desired  Mohun  Peraaud  to  sign  it.  Ho- 
buD  Peraaod,  in  answer,  desired  Pudmohnn 
DoM  first,  and  then  Mohun  Persaud. 

Moiun  Doa  delivered  in  the  Nagree  paper 
[exhibit  H.]  which  be  had  been  copying,  and 
it  appeared  that  be  bad  been  one  hour  and  • 
half  ID  copying  iL 
Exumir  O.  Cr, 

38,lJS4  10  2  Paid  to  different  people  a*  per 
following  particulars,  current 
rupee*. 

5,aoO  paid  to  Mohun  Per- 
saud, balance  of  11, SOS  8, 
which  was  to  be  paid  as  fol- 
lows, 10,862  8,  C.  R.  by  or- 
der of  Bollakey  Dou,  and  400 
at  different  lime*  id  the  lifii- 
time  of  B.  D.  after  tbe  execu- 
tioD  of  tbe  {tt^mc  «£  ittnnK). 
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0,9  i7  S 
S,000 
666  IS  1 
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Ct.  TU.  borrowed  from  Cofo  Pe- 
trttw,  for  which  a  boiiH  wu  writ- 
Ira,  datnl  7ib  May  Enfflisb,  and 
for  vibicb  tb«  Mloiiiiig  tbiogi 
were  panned. 

Ptircliase  deeds  of  house,  two 
boodt  of   Mr.    Gulrer,   ooe  for 
7,639  4.  ooe  for  6,000. 
Cue  rec«t|it  of  Magal  Caluitry, 
fur  5,000. 

Paid  by  Allumcbnod  Cutlry,  for 
which  ooe  bond  wae  wrillen, 
dated  7ih  May  Eoglitb,  for  cur- 
rPDt  rupc'es. 

A  debt  diseharged  by  Mr.  GoWer, 
for  rurreiit  rupeei. 
Paid  by  Lewis  CaJiistry,  the  ba- 
Unce  of  accounts  current  rupees. 
Sales  of  a  sloop  aud  Mussagur 
clolh,  140  arc.  rupe.  four  pieces 
of  Mutugur  at  35  rups. 
550  Ct.  rups.  sale  of  sloop. 

113    1  Batta  on  the  1  iO  arc. 
at  8  per  cent. 

Duty  on  tbe  sloop  at 
the  Custom-house 
at  6  4  percent. 


RMgdt 
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oal  of  which  10,869  8- 


Cr. 


701 
34 


3 
6 


159  6  S 


6^0  13     1 
On  account  will. 
1,400  Babo(»  Gungabissen  gee 
513  Sawoo  gee. 

1,913 

The   supposed   amount  sales  of 

things  from  the  house  at  Patoa. 

40  Matta,  two  strings. 

14    8    S  Brass  pot,  in  weight 
9/>.  lie/,  at  1{  per 


104  14       Silfer  bullion. 


310  3  1 


111 
66,558    14 


159    6     S 

On  account,  outstanding  balance 
at  Dacca. 

95  S  bills  for  sic.  rps. 

100  account  sundries  ct  rps. 

15  3  1  Batta  on  95  sic.  qis.  at 
■  16  per  cent. 

210  3  1 

Out-standing  balance  at  Patna» 
paid  by  Oges  Sein  Gomastah. 


5,469  8.  was  pttftd  io  Ibe  life- 
time  of  B.  D. 
9,000  Aeawnt   salea  of  Alium   bc- 

kmgiog  to   Mohoo    Pcmud, 
brooght  to   his  credit  oo  the 
house  at   Moorobedaboiili  mod 
paid  biro  here. 
^,164    9    9   Paid  to  Lewia  Caliostry,  ottor- 

ney  to  Mr.  Sparks,  the  ouoraey 
agreeable  to  a  decree  of  the 
Mayor's  court 
91,850  Priodpol. 

6,059    8    1  Intereot. 
1,954  10    1  £x|ii.  uidawlet 

99,164     9     9 


-36,964    9     9 
976  11 


1  Pud  KJMgBchimdy 
gomaaUb  at  Paino, 
acco.  bin  wogea 
176  II  1  Oft  PMiia. 
100      oft  Cokutlo. 


976  11  1 
1,550  Paid  Mecr  Abdul  RopooL 
1,160  Principal. 
390  lot  and 


1,550 
63  19    S   Pkid  Pbttuck  Geo  oect 
Bill  55 


38,854  10    9. 
9,484  10    9     P^  oeeordinr  to  tlw 

B.  D.  •■  Mlowa : 
CR. 
500  Gnrreeb  Does  PMIodc. 
400  Moolycbond,  by  tho  haoda 

of  Rutta  Cbond. 
1,000  Kisisn  Joan  Doea. 

1  900 

'569  19  S  Baboo  GoMiliwsn, 
91  IS  8  Mootycbood,  by  tb6 
-^—      hands  of  Rutftiui* 
9,484  10  9      cbond. 
70         Goodun  Doss  acd.  sloop  expeocea 
from  17  May,  to  9d  of  Baodooa. 
909    5  S  Audawlet  expenoes. 
4,665    1  1  For  tbe  expeooci  of  hoaiey  oer- 
rants,  &c 
600  11  1  Aoet.  profit  aod  loM,  aaby  Pto- 
tar  in  Iho  books. 


47,071  15  1 
9,486  14  3 

56,558  14 


Bahuwe  aa  follows, 
7,500  Two  bunds,  Mohun 

Persaud. 
1,936    3    3  Baboo  Mohun  Pecw 

saud. 
59  11       Pudmohun  Doio« 


(Signed) 


9,486  14    3 


iHmwNioN  Doso. 
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roiHit  Killed ;  it  i*  lo  account  paid  to  diflVreot 

yWiy  did  you  lign  it? — I  mgned  it,  becsUN' 
the  inuoici  wpre  really  paid  lu  tlie  dilterpnt 
creilttoni.  I  dn  nal  know  wbetliet-  tbu  Ibrinei- 
account  wjs  right. 

e  the 

Have  you  brooght  the  bnoka  you  were  re- 
quired tu  bring  ? — I  have  no  autliurity  lo  carry 
books  out  or  the  office,  ur  to  |iroitiife  lliem 
wilhnut  order.  I  acqiiaiDteU  Ibe  board  nith 
the  subpicna :  Iba  board  dpiircd  mc 
tbe  Court  in  their  name,  that  they 
lo  be  lidbFe  to  many  incuDTenieicM  aad  ill 
fetjuences  to  eiliibil  the  proceeding!  of  Ibe 
council  in  an  opeo  court  of  justice,  npecially 
as  they  may  tometiines  contain  secrcta  of  the 
utmost  importance  to  the  interest,  aod  eren  to 
Ihe  aat'ety  iiF  the  ilate,  and  ai  they  coDceive 
thai  if  it  Mil  allowftble  iu  one  imtance,  it  would 
be  a  ruleio  all. 

Court.  Id  this,  at  well  aa  in  errry  oilier  in- 
Btance,  we  ahoiild  consult  the  inteml  and  cou- 
veaieiiceuf  the  Company  a«  much  m  possible. 
We  Ri'e  not  aiirpiistd  that  the  ^TPrnor  general 
and  council  should  1>e  desirona  to  prcTeni  their 
boohs  beiog'  examined,  which  might  tend  to 
the  caDse4)iieoceB  (bey  menlion :  it  would  be 
lii)j;hty  improper  Ibat  their  booki  should  be 
wautonly  ■ubji'cled  to  curioua  and  impertiaeol 
eves ;  but,  at  the  same  time,  it  ia  a  mailer  of 
jiutice,  that  if  tliey  contain  efidence  material 
lo  ilw  parties  in  ci>il  tails,  that  they  may  have 
an  opportunity  of  nrailinif  Ihemielves  of  it. 
Humanity  requires  it  should  be  produced,  when 
in  favour  of  a  criminal,  justice  when  agaiost 
liim.  The  pipers  and  records  of  all  the  public 
companies  in  England,  of  ihi'  Bank,  Konib  Sea 
Honse.and  the  East  India  Huuse,  are  liable  to  be 
called  lor,  where  jo«iice  shall  require  copies  of 
the  records  and  proceedjnga,  froiD  tbe  big'hesi 
courl.of  judicature,  down  to  tbe  court  of  Pie- 
Powder,  and  coQtiaually  (riven  in  erideoce. 
When  it  is  oecessery  ther  should  be  produced, 
the  Court  will  take  care  Ihey  are  not  made  an 
imiiroper  use  of.  To  wish  the  coaneil  to  be 
put  to  ihe  least  ineourenience  possible,  we  wish 
Ihey  would  consider  whetbcr  they  think  the 
inconTEnienee  of  the  prodaclion  of  their  books 
aod  proceedings,  or  ihe  granting  cnoies  of  such 
parts  as  may  be  required  lo  be  giTen  in  eri- 
dence,  may  be  the  least  liable  to  objection. 
Tbe  bringing  the  boohs  and  papers  may  subject 
them  to  the  hazard  of  being  lost,  tod  raa^  im- 
pede tbe  busiuets.  On  the  olljcr  band,  if  co- 
pies are  granted,  the  Court  cannot  hold  so 
■trid  a  band  orer  impertinent  curioaily  as  Ihey 
can,  if  the  books  and  papers  are  produced  in 
the  open  court :  if  copies  are  taken  not  relevant 
lo  the  cause,  the  Court  would  mosi  certainty 
censure  the  party  offending  therein;  bat  Ihe 
mischief  might  be  dona  dj  hartDff  ttkw  the 
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copies.  If  they  are  produced  Jti  court,  the' 
Court  will  obtigti  ihe  party  to  inform  Ihe  Court 
of  the  mailer  proposed  to  be  read,  and  will  not 
allow  it,  excejri  they  see  that  it  is  applicnble  to 
the  cause.  I  wish  ynu  lo  inform  the  ^veruor 
general  and  council  of  what  is  now  said,  nml 
let  them  know  I  hat  we  wish  to  accommadute 
our  practice  ai  far  as  mssible  to  the  cnnveai- 
ence  of  llie  East  India  Com]inuy  ;  tve  wish 
likewise  that  you  noiitd  reiniinl  the  gnveroor 
general  and  council,  how  anxious  we  are  Ihat 
they  should  make  applicalion  to  the  Court  to 
hare  such  of  their  officers  excused  fnmi  sertinif 
on  juries,  whose  atlendances  id  their  sereral 
offices  cannot  be  dis|»enud  with,  without  detri- 
ment to  the  affairs  of  the  Company.  At  the 
lime  of  the  application  to  us  freiii  the  ditTvrcnt 
■erratits  lo  be  ezciued  from  serving  on  juries, 
we  mentioned  how  impuMible  it  wss  for  us  to 
Jndge  whom  it  mi(iht  be  necessary  lo  excuse, 
sod  whom  not.  That  we  might  err  on  the 
right  siile,  and  not  prejudice  tlie  alfHirs  of  the 
Company,  we  were  obliged  to  he  hbprnl  in  al- 
lowing the  exrnws  made ;  hut  we  have  sinca 
foDiul  that  several  of  the  persons  excused  hnve 
since  owned,  ibst  Ihere  was  little  or  no  exciiso 
ibr  them,  and  that  Ihey  did  not  expect  it,  tint 
thought,  when  they  saW  others  excused,  Ihey 
might  put  in  their  claim  ;  we  cannot  do  this  in 
future,  aod  therefore  are  very  toliciloiis  lo  Im 
iotbrraeil  by  the  governor  geoeral  and  council, 
wliat  servants  they  wiili  to  hate  exempted  , 
from  serving  on  juries,  that  neither  the  busineM 
of  the  Court,  uorlhntof  the  Comuany,  may 
suffer.  Tlie  purpose  fur  wliicti  the  Mots  nere 
desired  to  be  produced  was  to  discredit  Shaik 
Ear  MahomH,  who,  as  ihe  counsi^l  lor  the 
crown  slated,  had  been  [guilty  of  perjury  More 
the  council,  and  had  bi^cu  liy  Ihem  censureil 
for  the  same.  The  Court  was  of  opinion,  that 
■'  -  evidence  was  not  admissible,  ii  beingapar- 
itar  fad,  and  nol  to  [general  reputation  ;  and 
t  no  perjury*  cuold  be  committed,  in  swear- 


.  ~.,..'y,  by  Ihe  common  law,  seemetb  lo 
be  a  wilful  taiae  oath,  by  one  who  being  law- 
fully reqnired  to  depose  the  truth  in  any  pm- 
ceeding  in  a  course  of  justice,  swears  absolutely 
a  matter  of  aome  eonsequeacu  to  the  point 
question,  whether  he  be  believed  or  not. 
"  It  seems  to  fa:;  clearly  sgrced,  that  all  such 
false  oaths,   as  are   taken  befi>re  those   who 
inlruslnl  with  tt>e 

lore  them  in  debate,  are  pruptrly  perjuries; 
and  it  seemi  lo  have  been  hulden  by  some,  that 
alt  such  I'sUeoatliSM  are  taken  before  persons 
authorised  by  tbe  king  to  examine  witnesses  ia 
relation  to  any  matter  whatsoever,  wherein  bis 
lioooor  or  interest  are  Mnecraed,  are  alsn 
punithsble  as  |)erjuriFS.  And  surely  there  can 
be  no  offence  of  this  nature  which  will  not 
justly  deserve  a  public  prosecutiuu,  inasmucb 
u  ii'  it  should  once  prerail,  it  would  make  it 
inDpotsible  to  have  any  law  whatsoever  duly 
execnteil,  and  expose  the  lives,  liberties,  and 
pvperties,  of  tbe  most  iimoceni,  to  the  mer^ 
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intf  liefure  the  i^)vemor  i;;pnera1  and  coancil, 
hIio  do  not  conKiitute  a  court  of  record  :  if  Uie^ 
were  a  court  ot*  reconi,  the  only  proper  evi- 
dence wouhl  have  hcen  a  record  of  the  convic- 
tion for  the  |>eriiiry  ;  the  books  were  therefore 
uot  desired  to  l»e  produced. 

[The  C'ounsel  for  the  Prisoner  infomoed  the 
Court  that  the  Prisoner  had  somethinj^tosay.] 

Court.  Hy  all  meant ;  let  us  hear  it :  but 
would  it  uot  l>e  u)ore  proper  for  you  to  ask  hiui 
what  il  is,  that  you  may  judge  of  what  be  bat 
to  say  ? 

Cuuntil.     I  know  it  is  not  improper. 

of  the  greatest  villains.  And  tberelbre  it 
bath  been  holdeu,  that  not  only  such  |)er- 
■ons  are  indictable  for  perjury,  who  take  a 
false  oath  in  a  court  of  record,  upon  an  issue 
thei-ein  joined,  but  also  all  those  who  forswear 
theiiiselves  in  a  matter  judicially  depend- 
ing before  any  court  of  equity,  or  spiritual 
court,  or  any  other  lawful  court,  whether  the 
proceedings  therein  be  of  record  or  not,  or  wbe- 
llier  they  concern  the  interest  of  the  king  or 
auhject.  And  it  is  said  to  be  no  way  materia], 
whether  sucb  false  oath  be  taken  in  the  face  of 
a  court,  or  persons  authorities  by  it  to  examine 
a  matter,  the  knowledge  whereof  is  necessary 
for  the  right  determination  of  a  cause ;  and 
therefore,  that  a  false  oath  before  a  sheriff, 
upon  a  writ  of  enquiry  of  damages,  is  as  mucii 
punishable  as  if  it  were  taken  before  the  Court 
on  a  trial  of  the  cause. 

"  AUo  it  seemeth,  that  any  false  oath  is  pu- 
nishable, as  perjury,  which  tends  to  nli^lead 
tlie  C<uirt  in  any  of  their  procccdin;>^s  relatio<; 
t»  a  matter  judicially  before  them,  though  it  no 
way  allectthe  principal  jtidgnuut  which  is  to 
b^  given  in  the  cause  ;  as  where  a  perKon  who 
•offers  himself  to  be  bail  for  another,  kno\vin;;l3 
and  wilfully  swears  that  his  Kub>tance  is 
greater  than  it  is.  Also  it  hath  been  resolv- 
ed, Thut  not  only  such  oaths  as  are  takeu 
U|)on  judicial  proceedings,  but  also  all  such  os 
any  way  tend  to  abuse  the  administration  of 
justice,  arc  properly  perjuries ;  as  where  one 
takes  a  i\\\ne  oath  before  a  justice  of  peace,  in 
order  to  induce  him  to  compel  another  to  find 
sureties  for  the  peace,  6cc,  or  where  a  |)erson 
forswears  himself  l»efore  commisiioners  ap- 
pouited  by  the  king  to  enquire  of  the  forfeitures 
of  his  tenants  estates,  &c.  whereby  he  makes 
them  liable  to  be  seized  by  excbecpier  process. 
Also  it  hath  been  said,  that  a  false  oath  is  pu- 
niiihable  as  perjury,  in  some  cases,  wherein  the 
king's  honour  or  interest  is  concerned,  though 
it  do  not  concern  the  administration  of  justii*e ; 
AH  where  one  awears  a  false  oath  concerning 
the  possession  of  lauds,  l»efore  commissioners 
appointed  by  the  kini;  to  inquire  of  such  per- 
aouB  whose  titles  to  the  lands  in  their  possession 
are  defeclive,  and  want  the  supply  of  the  king's 
patents. 

^*  It  seemeth  clear,  that  no  oath  whatsoever 
take-  »^rsnjis  acluig  merely  in  a  private 

■  "•  thote  who  take  upou  thein 


Court.  What  is  it  ?--il.  The  Bfaha  Ra\ah 
desires  that  Kissen  Juan  Doss  may  be  asked 
further  as  to  the  Curra  Nama. 

Court.  Has  he  any  thing  else  to  aay  ?-- • 
A.  Nothing  else. 

Court.  Do  ymi  choose  to  ask  the  ouestion  f 
or  that  .Maha  liajaii  should  ask  tbem  nimielf  f 
Vou  had  better  ask  them.] 

Kissen  Juan  Don  examined; 

Did  you  ever  explain  the  Curra  Naroa  yoa 
vpoke  of  to  Mohun  Persaud  ?— -Mohuo  Per- 
sand  went  in  his  palanquin  to  the  houae  of 
Maba  Ilajah,  and  I  followed  after.  I  do  not 
know  what  conversation  passed  between  Maha 
llajah  and  Mohun  Persaud :  Maha  Rajah  sent 
for  the  Curra  Nama  to  his  own  house  :  Mohun 
Persaud  was  present  when  I  read  it.  Tha 
Curra  Nama  was  afterwards  shewn  to  Padmo- 
hun  Doss. 

When  you  shewed  the  Curra  Nama  to  Mo- 
hun Persaud,  what  did  he  say  ? — He  aaid  no- 
thing. 

to  administer  oaths  of  a  public  nature,  witbooft 
legal  authority  tor  their  so  doing,  or  befora 
those  who  are  legally  authorised  to  adminiatcr 
some  kinds  of  oaths,  but  not  those  whicb  hap« 
pen  to  lie  taken  before  them,  or  eveo  befora 
those  n  ho  take  upon  them  to  administer  justica 
by  virtue  of  an  authority  seemingly  colourable, 
but  in  truth  unwarranted  and  merely  void,  can 
ever  amount  to  {terjuries  in  the  eye  of  tbe  law, 
bet^Ause  they  are  of  no  manner  of  force,  bat  ara 
altogether  idle. 

**  And  from  the  same  ground  it  seemeth  also 
clearly  to  follow,  That  no  false  oath  in  an  affi- 
davit, made  before  |>ersous  falsely  pretending 
to  lie  authorized  by  a  court  of  justice  to  take 
affidavits  in  relation  to  matters  depend iofg  befbra 
such  court,  can  properly  be  called  perjury,  be- 
cause no  affidavit  is  any  way  regarded,  unlesa 
it  be  made  before  iiersons  legally  intrusted  with 
a  |>ower  to  take  it,  as  being  both  of  auficient 
ability  to  ask  all  proper  questions  of  the  party 
who  shall  make  such  affidavit,  and  also  of  tuch 
integrity  as  not  to  suffer  any  thing  to  ba  in* 
serted  therein,  to  the  truth  whereof  the  partj 
hath  not  sworn.  And  though  it  may  be  aaid, 
that  an  affidavit  taken  before  persona  falsely 
pretending  to  be  commissioned  for  such  purpoae 
by  the  courts  of  justice,  doth  directly  tend  to 
impose  upon  sucb  courts,  and  may  poaaibly 
bap|»en  tlirough  sarprize  to  be  read,  and  may 
also  in  its  own  nature  be  altogether  heinona,  as 
if  it  bad  been  made  before  persona  regularly 
impowered  to  take  it;  yet  inasmuch  aa  it  is  of 
itself  of  no  manner  of  validity,  and  is  no  other- 
wise reganled,  than  as  it  hatn  the  appearance 
of  being  sworn  before  persons  legally  commis- 
sioned, without  which  it  would  have  no  man- 
ner of  credit,  it  seemeth  that  offences  of  this 
nature  are  most  properly  puniAed  by  severely 
chastising  those  who  usurp  sucb  an  authoritT 
of  administering  of  oaths,  without  any  legal 
warrant."  Uawkiu&'s  Pleas  of  the  Crown, 
vol  1,  p.  3 IB,  et  seq. 

See,  also,  vol.  19,  p.  lJ7i. 
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Did  b«  mike  no  objection  ?— He  did  not  sty 
a  word  of  it  in  my  hearin|^.  He  only  Mid  the 
•pace  of  six  months  is  written. 

Did  Mohun  Persaad  see  Bollakey  Doss's 
Dame  written  to  it  ?— He  did. 

Why  did  Mohan  Persaad  desire  ^on  to  gfo  to 
Maha  Rajah  f — He  desired  me  to  go  along 
with  him. 

Why  ? — He  did  not  tell  me  any  thing  pai^ 
ticutar.    I  explained  to  him  the  N agree  paper. 

Crou-ExominatUm. 

What  was  the  sum  mentioned  in  the  Cum 
Kama?— I  saw  a  promise  in  fatour  of  the  go- 
vernor and  Mr.  Pearson  :  likewise  account  of 
a  bond  for  jewels.  There  was  some  promise 
in  favour  of  Maha  Rajah ;  and  lastly  for 
35,000  rupees,  on  account  of  teeps.  To  the 
article  of  the  bond  for  jewels,  no  sum  wa»  spe- 
cified. There  were  sums  specified  to  the  Maha 
Rajah  and  the  governor ;  but  I  do  not  recollect 
what  they  were. 

Is  the  Cnrra  Nama  yon  now  mention  the 
same  you  made  up  the  books  from  ? — It  was 
the  same,  but  I  did  not  extract  the  account. 
Pudmehun  Doss  did. 

Who  produced  the  Curra  Nama,  Mohan  Per- 
saud,  or  Maha  Rajah  f-— Maha  Rajah  went  for 
it  from  his  house.  There  was  another  Persian 
letter. 

Did  you  point  out  to  Mohun  Persaud  the 
name  of  Bollakey  Doss  on  that  paper?— -Mo« 
hun  Persaud  took  the  paper  in  his  own  band, 
and  read  it. 

Was  this  the  first  time  you  had  seen  the  pa- 
per?— Mohan  Persaad  took  me  to  the  house 
jPudmohun  Doss  shewed  me  before. 

Why  did  not  yon  mention  this  before?-— 
Mohun  Persaud  forbid  roe  to  mention  it :  be 
has  given  roe  no  victuals  for  these  fbnr  years. 

Did  you  then  reroember  it  ?— Mohun  Per- 
saud had  forbid  me  to  tell. 

As  you  were  sworn  to  tell  the  whole  tmth, 
and  have  mentioned  this  Curra  Nama  so  often, 
why  did  you  not  mention  this  circumstance  be- 
fore?—-If  nobody  asked  me  about  it,  why 
should  -I  tell  the  bad  actions  of  Mohun  Per- 
saud? 

Court,  Because  ft  is  to  save  the  life  of  an 
innocent  person.— il.  Now  yoa  ask  me  the 
question,  1  recollect  it ;  1  did  not  before. 

Whom  have  you  conversed  with  since  last 
night  ? —  1  went  down  to  examine  the  papers ; 
came  here,  went  home,  and  did  not  see  or  con- 
verse with  any  one  last  night.  x 

Have  you  spoke  to  any  one  to  day? — 1 
went  to  the  house  of  Mr.  Jarrett,  to  converse 
with  a  Nagree  Mohurer. 

Were  there  any  other  people  at  Mr.  Jarrett's? 
—There  were  10  or  12  people. 

Did  you  converse  wiln  any  of  them? — I  did 
not :  I  conversed  with  my  own  man. 

Did  you  sneak  to  your  own  man  about  the 
Curra  Nama  r— I  did  not  speak  to  any  one.  I 
spoke  to  nobody  but  the  Court. 

Did  not  yon  send  a  written  accoant  to  Maha 
Rajah  of  avery  UuDg  thai  yoi  knew  N— 1  did 


write  a  Persian  letter  to  Maha  Rajah :  Maha 
Rajah  wrote  a  Persian  letter  to  me.  Having 
read  it,  I  wrote  him  an  accotnit  of  books,  and 
accounts,  and  a  few  words  of  circumstances  that 
happened  before  Bollakey  Doss's  death. 

Did  you  in  that  paper  relate  this  circuoN 
stance?— -So  far  as  related  to  Pudmohun  Doss, 
1  did. 

Did  you  write  that  paper  for  the  purpose  of 
acouainting  the  Maha  Rajah  of  all  you  knew  f 
— I  did  inform  him  of  all  the  circumstances, 
bnt  this. 

Why  did  yon  not  inform  him  of  this  ?— Mo- 
bun  Persatid  desiasd  roe  to  say  the  words  were 
erased  and  stratched  out :  and  therefore  I  ^d 
not  say  any  thing  about  it 

When  did  Mohun  Persaud  desire  yon  to  say 
this  ?— He  told  me  a  great  while  ago  before 
Bsll|rovin  of  all  the  circumstances. 

Did  you  mention  in  your  letter,  that  you 
wrote  to  Maha  Rajah,  what  Mohun  Persaud 
had  said  to  you? — No. 

Why  did  you  not  ?  can  you  tell  any  honest 
reason  ? — Because  I  am  a  ser?ant  to  Gungabis- 
sen,  snd  Mohun  Persaud  is  his  attorney,  and 
Gungabissen  lives  with  Mohun  Persaud. 

Did  you  shew  Mohun  Persaud  the  letter  yen 
wrote  to  Maha  Rajah? — 1  did^ot:  1  only 
wrote  to  Maha  Rajah  to  acquaint  him  with  the 
accounts. 

Did  you  write  nothing,  but  concerning  ac- 
counts?— I  must  own  the  truth.  1  did  not 
write  to  Maha  Rajah  any  thing  about  this  cir- 
eumstai)ce :  Mohun  Persaud  is  a  great  man ; 
he  told  me  not. 

Was  not  Maha  Rajah  a  greater  man  than 
Mohun  Persaud  ? — I  was  much  al'raid  of  Mo- 
hun  Persaud. 

Did  you  recollect  this  circumstance  at  the 
time  you  wrote  this  letter  ? — 1  did  not. 

If  you  had  recollected  it,  would  you  hava 
wrote  it? — I  certainly  should. 

Then  your  being  afraid  of  Mohun  Persaud, 
was  not  the  reason  why  you  did  not  write  it  ?— 
I  am  much  afraid  of  Mohun  Persaud. 

[Question  repeated.]— I  was  afraid  of  Mo- 
hun Persaud. 

[Question  again  repeated.]  I  did  not  recol* 
lect  it. 

The  being  afraid  of  Mohun  Persaud,  and  tha 
not  recollecting  it,  are  two  difi*erent  reasons. 
Both  of  thero  cannot  be  true :  was  it  becaust 
you  were  afraid  of  Mohun  Persaud,  or  because 
yon  did  not  recollect  it? — [No  answer  could 
be  procured.] 

When  did  Mohun  Persaud  first  bid  you 
mention  it? — He  took  a  written  paper  from 
me :  in  this  written  paper,  he  made  me  write 
ten  words  I  did  not  Know,  and  leave  out  tea 
words  I  did  know. 

Do  you  mean  that  Mohun  Persaud  occasion- 
ed you  to  write  to  Maha  Rajah  ? — Mohun  Petr- 
saud  and  1  were  on  bad  terms,  when  the  affair 
was  in  the  Adawlet  f  gave  evidence  in  favour 
of  Maha  Rajah :  the  complaint  was,  that  Maha 
Rajah  had  taken  moi&ey  oppresbively.  1  gavs^ 
endcDCC  that  be  did  not. 
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3«o  %aA  t.^t  tri«  vjr.k«  Off  tAc  irm^r  vrre  tcf»-  |  f')r%t^  vnft 
race's  frMn  fV^^ikry  iym%  tAmit  p*f><n  frv  1  H.r^^ne  IWI 

J  k'ft  a'.'Ai:  ^f  ..  r.  1 10  «:.xaa    Gi 

U  ..-a  «4«  .{   *I  .'-,-..-,   p.^rMw!  vW  I'JO  Dtl  j  cu*-i>r. 

In -I  ^'^A.-*  »^'  f.     I'l  (..«  Lie  p.'Mrcut!  jo  )Iab%  !  iLe  !:.ttra&e«(  «»s  actoaiij  .^k« 
Rij«S  I  >i-!  ::.e.  .f  I  w'j<«I'i  «r.u  oat  a  p*K^t  1  I  f'^r^  t  (&4Ji  tK  <iificu  «  for  v««  w 
•ho-j;*  K«t#-  r.  «  V  «^»!i.      I  '::-2  v.-.te  frul  a  pi»-     iber  it  wit  in  the  L/«  of  B-^lakey 
|fCT:   I  ijo  r.'/t  »t./^.  ■  ibe  pnrik.uUr«.  '  c^kMnqoeniW  vbcfbcr  i(»4ccr»4 

IJ. ;  \\i%\  (•a|«^r  r ''.'I'aio  ali  vchi  Ldow  of  tbn  |  pcrvms  as  hid  laicntf  la  k» 
1.-^71  •id K'li  ? — 1  «ro:e  1:  out,  %iA  f  cupictl  11.      j  derrme. 

Jill  M/riun  I'-r^acd  UjI  %'.u  «l«at  t<>  srlic.        TLc    ^u!>!xaii«i  «»  dnHv  aAv 
cr  •!.«!  t'ni  l«r!l  h.fii  ? — M'lbuu  PefMud  irrote  it    onw  ;  aa«l  iberelbrr,  if  ya«  ibovM 
oac  firU :    k«  u«e<J  lo  |#-!I  iiji^,  wkMti  1  wrote  it  '  prrtoocr  jpa-liT  of  tbat,  y«f«  vaoU  Bat 
#«Lt,  K**  ttouUJ  ^?  na«  ih«  •acfrt  ;  u  rtuiained  t  ajtbed.sruliy  as  la  «boa  it  vaa  t» 
JO  'ir  It  da^aofi  tl««  b«d  of  GuagiM%4ni.  |  as  il  must  be  hii  ex 

II^MoiiuoF'-r^aU'l.ataiiy  oiUriiuie.escvpt  j  sbotook  benefit  by   his  tnil.     JU 
the  firne  Use  ifteriii'>ce*'  '1.  r.  about  two  y<^ara,  '  wai  dsthkoted  accurdiot:  to  tbedivi 
ara  \farairflabJi'ai(o^  de««r«r%ou  notti  ib^d-  I  ropee,  wbtcb  iaacifflmMithia«WBlij  ■ 
tiou  It ': — la  the  Ykytx  he  favenie  to  ci.ir.y  tiiia  !  10  that  of  the  Romano  diridia^  tkc  as  ; 
is  not  rr'eofiooetl,  wiM.h  1  obscned  cou.d  not  |  m  ffho  doubt  it  aia^t  have  bcea  la  tha  areja- 
adif  a:.y  tLini;  ti  it.  *  dtre of  h»  oephews  Gon^ahiasca  asd  Haagaa 

[Q'K'ii..inre|ie9ied.  j— No  ;  about  two  years,  i  Loll. 
or  iw«i  if-art  an*)  a  hjiif  a^,  he  urfd  lae  two  or  j      1  w.II  howeTer,  after  I  have  faae  tbraaifk 
thrrfMiriifrs,  butbevertr-ldme^iDce;  I  put  him  \  tbe  whole  etideoce,  poiot  out  that  part  aC  il 
io  fiiii'!  1  (.new  anctlffr  circuintitoce.  I  which  applies  to  the  artnJ  forgery,  aa4  ihcs 

l)td  b«  ctrr  mcaU'jo  it  but  these  limes? —  \  what  appties  to  the  pubhcatiaa,  knowia^  it  to 
No.  :  be  lurked. 

W  Iieo  did  yon  receive  tiie  letter  from  Maha  ;  As  the  trial  has  bow  takea  ao  nHUiy  daji, 
liajalj  ? — lti4f-|;lit,  tf-ii,  or  Aftfrcn  da}  s  auce  and  the  efideoce  is  so  long,  notwithaiiaadMg 
1  y*it  Maha  IUjah'»  letter.  vou  hare  givea  ao  atteniioa  that  1  hara  nercr 

t  Here  the  E.  >.l<Dce  closed.]  I**^'  Y^  «  »  J"'-^.^****  "J*? i  "^li 

^  ^  It  mil  be  neccaiary,  lor  the  parpoae  at  hna^iay 

it  to;7riher,  aod  'to   refrerii  yoor    meaaanea 

as  to  ilio»e  pans  whirh  patved  early  in  tha 

The  prisoner  vtands  indicted  for  for^ioif  a  j  trial,  to  recapitulate  the  a  hole  of  the  cvidcacau 

^XtTli^\t^\  '"f  '"""!'•  'k  '^T'  '**'''       [""•" »"  tlnef  Ju«ice  r»d  or er  ilie  whole 
fciMiwinflf  it  to  be  torifed.     This  oneace  is  laid  '  ^  -* 


lyjird  Chiif  Justice  Impty  : 


1^  It  lu  l>e  t'ori^ed 
in  scleral  mannert,  by  different  counts  in  the 
indict mtift.  sfiinetiiiies  callinif  it  a  *  writiog 
cibti(;:ii»ry/  and  sometimes  a  *  promissory 
note;'  :irii|  it  i%  bid  to  be  uiih  an  intent  to  de- 
fiaud  ilrtf(Krerit  pf'ople,  ilifltreiitly  interested. 

I  «ili..H  lay  out  ol'  the  case  all  those  counts 
loiihicii  I  tltink  no  t-vidence  can  be  applied  ; 
and  hhull  oii!y  mention  those  to  which  it  may, 
and  hh^ll  pfitiit  (iiil  thoHe  to  uhich  it  most  par- 
ticu  oily  Hpiilic'*.      J   lay  out  of  the  case  the  i 


By  the  laws  of  England,  the  caaaaal  far 
prisoners  charged  with  lekmy  are  not  allowed 
to  observe  on  the  ef  idenoe  to  tlie  jiiry,  haft  ara 
to  confine  themselves  10  matters  ot*  law  :  haa  I 
to!d  them,  that,  if  they  would  deliver  to  me  aay 
observations  they  wished  to  be  made  ta  the 
jury,  1  would  submit  them  to  you,  and  pva 
them  I  heir  full  force ;  by  which  meaaa  &y 
will  hare  the  same  advantage  as  thay  waaJa 
have  bad  in  a  civil  caae. 


ritiifis  Mhcrc  the  puhiirations  is  said  to  he  to  !  Mr.  Fairer  has  delivered  me  the  fbUowia^ 
d<rl':itt.l  lio'lakf-y  I>o.w^,  an  the  publication  .  nliseriations,  which  J  read  to  you  ia  his  own 
i%itM:li  !•{  provfj  was  ui'i^rr  his  death  :  as  sKo  i  words,  and  desire  you  to  give  them  the  full 
thifi»c-  Mhich  chiirireit  to  t>e  todeliaud  Pudmo-  I  weicbtywhichyonooosideration,  youmay  fthiak 


liiin  IhtsH  :'.t,t^  (•iitit'Hlii^scn  aK  j«*Hit  executors, 
th(Ti*  Iff; ill'.:  ho  i)iool  ihul  rudtuuhun  DokS  ever 
\i.'i«i  an  f'\'i'(iii(>r. 

Tt.r  t<r.ly  ci)tj'it«i  to  V.  riirh  any  evidence,  in 
my  ''iiiiiK'n,  c:tn  i»v  ..ji;  i(h\,  are  the  first,  filth, 
iii'iili,  :i*h1  Wiirlvt.ntli,  Ahich  chur(;e  this  iu- 
si.i.*iiii,i  to  hi*  >  .'«;d  wiih  intent  to  defraud 
Koi-ilii-v  DiiHn:  iiii'«'igh(tfnth,  which  charges 
il  i<>  ij<  f"r^tii  Willi  i.iK-Tit  tu  ddhind  Gunga- 
*" '  uiiU  lliiig(»u  LM,  nephewf  aod  trualecs 


they  deserve. 

*  It  is  no  forgery  on  BoUakcy  Doo,  hccaase 

*  it  is  not  proved  to  have  been  forged  iu  bia  life 

*  lime.* 

Ho  is  certainly  right  in  the  observation,  thai 
there  is  no  proof  adduced  of  the  lime  of  the  ac- 
tual  forgery. 

*  No  forgery  on  the  ezecutora,  hecaiue  tka 

*  prosecutor's  evidence  prove  that  they  ware 

*  preTiuutly  iof imiiail  af  tba  liNgery,  and 
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*  tarUy  paid  tbe  bond.  Pudmohim  Don  ex- 
'  jtressly  knew  it' 

Thin  will  depend  on  the  evidence,  which  I 
shall  observe  upen  hereefVer,  whether  Gon^a^ 
binen  was  ao  int'ormed.  1  think  there  is  great 
reason  to  suspect  that  Pudinohun  Doss  was 
privy  to  the  fraud,  it*  any  liraud  has  been.  Bat 
I  have  laid  those  counts  out  of  the  case,  which 
charge  either  tlie  forgery,  or  the  publication, 
kuowing  of  the  fors^ery,  with  an  intent  to  de- 
fraud Pudmofaun  Does  and  Oongabissen  as 
joint  executors,  because  the  proseculors  have 
failed  in  ttiis  proof  of  Pudnaohiin  I>08s's  being 
an  executor.  They  produced  no  probate  to 
Pudmohun  Doss,  and  would  have  proved  it  by 
bis  havioff  signed  an  account  delivered  into  the 
Mayor's  Court.  This  we  did  not  think  suffi- 
cient to  prove  him  executor :  Mohun  Persaud 
by  that  means  might  likewiae  have  been 
proved  an  executor ;  for  he  has  signed  an  ac- 
count which  was  delivered  in  to  that  court. 

'  No  forgery  upoo  the  trustees,  or  residuary 

*  legatees,  because  they  had  only  a  contingent 

*  interest  at  the  time  ot  the  publication,  and  not 

*  a  vested  one.  It  was  not  an  interest  *  debitum 

*  in  pnesenti,  solvendum  in  future :'  had  they 

*  died  before  the  contingency  happened,  the 

*  interest  would  not  have  gone  to  tlieir  repre- 

*  sentatives  as  such,  and  as  claiming  under 
'  them,  but  to  the  next  of  kin  of  BoUakey  Doss ; 
<  therefore  they  could  not  be  defrauded.' 

This  is  a  point  of  law,  and  1  cannot  help  dif- 
fering from  Mr.  Farrer  in  it ;  for  in  my  opi- 
nion, and  in  all  our  opinions,  the  interests  of 
the  nephews  and  residuary  legatees  b  a  vested 
interest,  and  would,  whenever  the  nsoney  due 
to  Bollakey  Doss  from  the  Compsny  should  be 
paid,  go  to  the  representatives.  The  receipt  of 
that  money  is,  1  suppose,  what  is  understood 
by  Mr.  Farrer  to  be  the  contingency. 

This  objection  seems  to  be  made  from  mis- 
stating an  observation  made  early  in  the  cause 
by  my  brother  Chambers,  and  which  1  was  at 
first  struck  with ;  which  was.  That  neither  the 
appointment  of  executors,  or  any  part  of  the 
will,  was  to  take  place  till  after  the  payment  of 
the  debt  from  the  Comnany  ;  that  is,  that  Bol- 
lakey Doss  considered  himself  worth  nothing 
but  that  debt,  and  meant  only  to  make  n  will  in 
case  that  money  should  be  recovered.  But,  on 
looking  into  the  will,  1  pointed  out  te  my  bro- 
ther Chambers  that  there  were  dispositions  of 
other  monies ;  and  we  are  both  aatiafied  that 
the  appointment  of  executors  would  have  taken 
place,  and  the  will  had  sufficient  to  operate 
upon,  though  that  money  bad  not  been  paid ; 
and  that,  if  it  was  not,  BoUakey  Doss  did  not 
mean  to  die  intestate.  But,  however,  tliere  is 
evidence  that  it  has  been  satisfied  by  Com- 
pany's bonds. 

Mr.  Farrer  has  likewise  given  Bie  these  fur^ 
tber  observations : 

*  Persian  hitters,  sealed  in  the  nsual  mode 
'  of  the  country,  not  alkiwed  to  be  given  in  evi* 

*  dence:   by  our  laws,  letlera   seated   in  the 

*  usual  mode  in  England  wo«rid.'        t 

YoyonstyvnreytitatbMt  hUtnii  aod  di« 


served  on  tbe  recencjr  of  the  writing.  Yoa 
thott||[ht  them  an  imposition ;  but,  as  they  were 
not  given  in  evidence,  1  desined  yon  would  not 
suffer  it  to  make  any  impression  on  you.  I 
have  no  apprehensions  the  laws  of  any  country 
would  permit  tlien  to  be  given  in  evidence. 
They  were  letters,  enclosed  in  a  cover,  sealed 
with  the  seal  of  Bollakey  Doss ;  but  were  se- 
parated from  the  covers,  which  bad  been  open- 
ed. Any  writinffs  might  have  been  put  iut9 
those  eovers.  There  was  no  signature  to  the 
letters.  There  was  no  attempt  to  prove  that 
the  direction  of  the  covers  were  of  the  same 
hand-writing  with  the  letters  themselves,  or 
that  they  were  the  hand- writing  of  Bollakey 
Doss,  or  of  any  of  his  writers.  If  thia  was  al- 
lowed, any  evidence  might  be  fabricated,  to 
serve  all  purposes.  Letters  in  England  have 
the  signature  of  the  writer,  and  his  hand- 
writing may  be  proved  :  it  is  impossible  these 
eoulil  be  given  in  evidence. 
*The  witnesses  are  dead,   the  transaction 

*  is  stale,  and  long  since  known  to  the  prose- 

*  cutor.' 

I'hese  are  objections  of  wei<;ht,  which  yoa, 
gentlemen,  ought  carefully  to  attend  to,  when 
you  take  the  whole  of  the  evidence  into  con- 
sideration, for  the  purpose  of  forming  the  ver- 
dict ;  and  I  have  no  doubt  you  will  attend  tn 
them. 

*  No  evidence  of  defendant's  having  forged 
<  Bollakey  Doss's  seal,  for  which  he  alone 
'  stands  indicted.' 

There  is  clearly  no  direct  evidence  of  his 
having  actually  iorged  the  seal.  But  Mr. 
Farrer  is  mistaken,  when  he  says  the  prisoner 
stands  only  indicted  of  forging  the  seal :  he  is 
inaccurate  in  saying  he  stands  indicted  of  forg- 
ing the  seal ;  it  is  for  forging  the  bond.  But 
he  does  not  stand' indicted  of  that  only :  he  is 
indicted  for  pulilishing  it  knowing  it  to  be  forg- 
ed ;  and,  as  1  shall  hereafter  shew,  it  is  to  that 
the  evidence  chiefly  applies,  and  to  which  I 
must  require  your  more  immediate  attention. 

*  *  The  absurdity  of  the  defendant's  confessing 

*  a  ciroumstance,  which  would  endanger  his 

*  life,  lo  people  with  whom  he  was  not  in  terms 
*of  confidence — his  refusing,  three  months 

*  after,  to  become  seoarity  for  Comaul  0*Deen 

*  in  his  farm ;    a  thing  trifling  in  its  nature, 

*  when  contrasted  with  the  consequences  which 

*  might  naturally  be  expected  from  a  refusal— 

*  the  small  degree  of  credit  due  to  a  confession 
'  made  only  once,  and  nobody  present  but  the 

*  party  and  the  witness,  which  are  the  words  of 

*  Comaul's  evidence.' 

it  ia  highly  proper  you  should  take  these 
circomstanoes  into  consideration ;  you  will 
consider  on  what  terms  they  were  at  the  time  of 
these  conversations.  Confessions  of  this  nature 
are  undoubtedly  suspicious;  and  to  which,  ex- 
cept there  are  matters  to^corroborate  them,  you 
should  be  very  cantions  in  giving  too  much 
cradii. 

*'  Nothing  any  ways  extrsordinary  in  Co* 

*  maul's  laentioiiing  the  circumstance  of  the 

*  doftidiit't  omfmmmi  as  it  ia  well  knows 
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l>e  wrote,  drawinff  or  caaiinir  to  be  drmwD,  it 
may  mean,  that  be  emoted  Bollakey  Doaa  to 
draw  or  prepare  the  bond,  and  Iberefore  I  think 
the  firat  wtnikl  be  a  hard  and  ralher  •  forced 
conatraction  of  bis  worda ;  and  indeed  be  did 
not  actually  8|>eciry  this  bond.  Comniil  O  Deen 
alio  given  evidence  that  will  apply  to  the  for- 
gery. Maha  Rajah  Nundocomar  told  him. 
That  he  bad  himself  fixed  ComtuI  O  Decn'a 
teal  to  the  bond ;  and  he  proves  a  requiaitioa 
from  Maha  Rajah  Nundocomar,  to  pve  evi- 
dence. That  he  waa  a  witnesa  to  the  Irand,  and 
makei  him  promiaea  if  he  will.  Thia  is  the 
evidence  of  tbe  forgery  ;  but  I  think  it  will  bo 
more  necetsary  to  attend  to  the  evidence  ia 
support  of  those  counts  which  I  have  said  the 
evidence  may  be  applied  to,  and  which  charge 
tbe  publication  with  an  intent  to  defraud. 

The  evidence  which  appliea  to  the  octoal 
forgery,  applies  likewiae  to  tbe  knowledge  of 
its  being  forged.  Mohun  Persaud  pruvea  tbe 
bond  product  by  Maha  Rajah  Nundocooiar. 
A  receipt  of  Maha  Rajah  Nundocomar  for  the 
Company's  bonds,  paid  in  salisfactioo  of  the 
bond  in  question,  and  the  actual  aatialmctioa  re- 
ceiveil  by  Maha  Rajah  Nundocomar. 

Tm'o  witnesses  depose.  That  the  nnme  pop- 
porting  to  be  in  tbe  hand-writing  of  8illabiif^ 
IS  not  of  his  hand-writing.  Sabboot  Pottack 
swears  positively  to  this :  he  says,  He  wes  weH 
acquainted  with  his  writing;  and  apeeka  aa  to 
the  usual  manner  of  bis  attesting  which  he 
says,  is  diiferent  to  that  oa  this  paper. 

Rajah  Nobkisseu,  on  the  paper  bein^  abown 
bim,  swore  positively,  that  it  waa  not  the  hand- 
writing of  SilUbut ;  but  allerwarda  retracted 
tbe  positiveoess  of  bis  opinion :  but  the  circiim- 
atance  of  hia  immediate  fixing  on  the  three 

{ispers,  which  "Were  before  proved  to  be  of  Sil- 
abut*s  writing,  is  a  stronger  proof  of  the  know* 
ledge  of  his  hand-writing,  than  any  positive 
oath. 

1  must  again  caution  you  against  receiving 
any  impression  uut'avourable  to  the  pnsoner^ 
from  the  hesitation  and  doubts  or  exdanaalions 
of  Ibis  witness,  or  from  any  other  circomaCaBCCs 
except  what  be  actually  ilepoaed  to. 

Both  these  last  Hitneasea  agree,  that  the 
liand  to  this  bond  is  better  than  Seellabat*8  hand. 

Oilier  circumstsnces  are  adduced  to  draw 
an  imputation  on  this  business.  An  ecooant 
sulisequent  to  the  date  of  tbe  bond,  which  ia  in 
1772,  is  produced  to  show,  that  Bollakey  Dosa 
was  at  that  time  indebted  to  Maba  Rajah  Nuo« 
docomar  only  in  tbe  sum  of  10,000  rupcca  ; 
but  I  think  no  great  atreaa  can  be  laid  oe  thal» 
as  it  contains  a  reference  to  such  other  debts  at 
may  appear  by  bis  booka. 

'rhe  Counsel  for  tbe  Crown  have  proved, 
that  a  draught  ibr  a  large  sum  of  money  was 
paid  at  Benarea,  about  the  time  of  the  bend 
given,  on  tbe  credit  of  Bollakey  Doss,  in  fares 
of  lord  Clive.  This  waa  adduced  for  the  per^ 
pose  of  showing  BolUkey  Doaa  to  lie  a^  thU 
time  in  good  circomstancea,  and  to  infer  frosa 
thence  an  improbability  of  his  soieiing  inlo  this 
bond :  but  1  think  it  prorei  no  such  thing  ^  a 


*  that,  in  the  most  common  occurrences,  the 

*  natives  of  this  country  form  the  most  ioiquit- 

*  ous  Bcheines,  which  are  not  brought  to  luatu- 

*  rity,  or  disclosed  to  tbe  public,  for  a  much 

*  greater  period  of  time  than  tbe  present ;  and 

*  that  their  truth  and  falsehood  are  so  artfully 
%    *  interwoven,  that  it  is  almost  impossible  to 

*  come  at  the  truth.' 

My  residence  in  the  country  baa  been  so  short, 
end  my  experienee  so  little,  that  I  can  form  no 
judgment  of  tbe  truth  of  thia  observation :  it  is 
en  appeal  to  the  notoriety  of  the  dispositions  of 
the  natives.  You  have  been  resident  long  in 
the  country  :  some  I  see  who  were  born  here ; 
yfwi  know  how  fur  it  is  true,  therefore  1  leave 
it  entirely  to  you. 

Air.  Brix  has  communicated  to  me  tbe  fol- 
lowing observations : 

*  Improbability  of  the  bond's  being  forcfed, 

*  from  Its  being  conditional  only ;    for  which 

*  there  could  be  no  necessity  if  it  was  forged, 

*  as  it  rendered  the  obligation  less  strong,  with- 

*  out  any  apparent  reason.* 

It  certainly  would  have  been  a^  easy  to  have 
Ibrged  an  absolute  bond.  But  there  is  no  evi- 
dence  when  the  bond  was  forged,  if  it  was 
forged  :  it  might  have  been  af\er  the  payment 
of  the  debt  due  to  Bollakey  I>oss :  it  might  be 
ifi  give  an  air  of  probability  to  it.  But  thia  is 
matter  proper  for  you  to  judge  n^n. 

*  From  tbe  circumstance  mentioned  therein 

*  of  the  jewels  being  robbe<l,  aa  that  very  cir  • 
'  cumstance  lessens  the  value  of  the  obligation, 

*  it  might  entitle  the  deceased  or  his  repreaen- 

*  tatives  to  relief  in  equity.' 

This  circumstance  of  mentioning  tbe  jewels 
is  undoubtedly  one  that  makes  the  transaction 
▼ery  suspicious,  as  there  is  no  evidence  given 
of  any  loss  of  jewels;  and  indeed  the  evi- 
dence that  has  been  produced  on  that  head  goes 
a  great  way  to  prove  that  no  such  jewels  bad 
ever  been  lost.  It  is  in^iious  to  turn  this  to 
the  advantage  of  the  prisoner.  You  will  de- 
termine whether  it  can  be  so  applied. 

These  are  the  observations  mode  by  the  pri- 
soner's counsel :  you  will  consider  them,  to- 
gether with  the  observations  1  have  submitted 
■  to  vou  uiion  them. 

1  shall  now  make  some  few  observations  on 
tbe  evidence,  both  on  the  part  of  the  crown 
and  the  prisoner;  desirint;,  as  I  have  frequent- 
ly during  the  course  of  the  trial,  that  you  will 
not  sufler  your  judgments  to  be  biassed,  or  the 
prisoner  to  be  any  way  prejudiced,  iVom  any 
thing  that  has  past,  nor  by  any  matter  what- 
soever, which  has  not  been  given  in  evidence.  ^ 

The  evidence  on  the  part  of  tbe  crown  to 
aupport  the  actual  forgery,  is  that  of  Mohun 
Persaud,  who  says,  that  Maba  Rajah  Nundo- 
comar declared,  that  he  had  prepared,  or  drawn 
out  three  pa|>er8,  the  amount  of  one  of  which 
was  48,021  ru|>ee8,  which  is  the  amount  of  tbe 
present  Itond*  and  is  applied  as  a  confeasioo  of 
the  actual  forging  ;  but  as  the  confession  may 
bear  a  different  interpretation,  there  being  no 
distinction  in  general  made  in  tbe  iuterpretation 
of  tbe  evidence,  betvreen  writing  or  csosing  to 
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much  lardfer  sum  would  no  doubt  ha^e  been 
paid  oil  loni  Olive's  credit  alone ;  and  it  is  cer- 
tain, that  Hollakey  Doss  was  at  that  time  a 
debtor  to  Maha  Kajah  Nundooomar. 

There  is  another  circomslance ;  that  Bolla- 
key  Doss  had  ne?er  mentioned  either  the  de- 
posit of  the  jewels,  or  the  lost  of  them;  and 
that  there  is  no  entry  of  it  in  his  books. 

Comaul  O  Deen  produced  a  paper  with  the 
impression  of  his  own  seal,  whicn  he  swears  to 
he  in  the  possession  of  Maha  llajah  Nundoco- 
raar :  you  before  said,  you  thought  it  to  he  the 
same  with  that  to  the  bond  ;  you  will  accu- 
rately examine  it;  I  have  not;  I  am  told, 
there  is  a  baw  in  both  the  impressions. 

Comaul  O  Deen  accounts  for  his  seal  beinfif 
in  the  possession  of  Maira  llajah  Nundocomar, 
and  swears  iie  has  not  receiitcd  it  back :  his  evi- 
flence  is  suppoited  by  Coja  Petruse,  whose 
character  you  all  know,  and  Moonshy  Sudder 
O  Deen,  to  whom  he  repeated  tlie  conversa- 
tions with  Maha  Rajah  Nundocomar,  when 
they  had  recently  past ;  you  know  the  prac- 
tices of  the  natiret,  and  whether  it  is  probable, 
as  the  counsel  for  the  prisoner  has  sug^gested, 
that  this  is  a  deep-laid  scene  of  villainy. 

The  character  of  Comaul  O  Deen  was  en- 
<(uired  into  from  Coja  Petruse,  and  you  have 
heard  his  answer. 

Subornation  of  perjury  was  endeavoured  to 
be  fixed  on  him  by  the  evidence  of  Hussein 
Alii ;  but  as  to  Cawda  Newas,  nothing  was 
proved:  as  to  the  seal-cutter,  his  conversation 
with  him  seems  rather  to  strengthen  than  im- 
peach his  credit. 

This  bond  was  found,  cancelled  among  the 
papers  delivered  into  the  Mayor's  court,  as  be- 
longing to  the  estate  of  Bollakey  Doss ;  but 
the  pa|)ers  of  Pudmohun  Doss  and  Bollakey 
Doss  were  mixed.  • 

This  is  the  substance  of  the  evidence  for  the 
crown  ;  and  no  doubt,  if  the  witnesses  are  be- 
lieved, whatsoever  you  may  think  of  the  for- 
gery, there  is  evidence  of  publication,  with 
knowledge  of  forgery. 

On  the  other  hand,  if  you  believe  the  wit- 
nesses for  the  prisoner,  a  iDOst  complete  answer 
is  given  to  the  charge. 

There  are  no  less  than  four  witnesses  present 
at  the  eKecntion  of  the  bond  by  Bollakey  Dc«8, 
three  of  whom  bad  been  privy  to  a  conversation 
at  Maha  Rajah  Nundocomar's,  when  the  con- 
sideration of  the  bond  was  acknowledged  by 
Bollakey  Doss :  the  same  peraout  prove  the 
attestation  of  the  bond  by  the  three  witnesses 
thereto,  who  are  all  dead. 

The  brother  of  Matlieb  Roy  is -produced, 
who  says,  that  Matheb  Roy  was  well  known  to 
H  uzree  Mull  and  Cossanaat :  Huzree  Mull  and 
Cossinaut  did  know  a  Matheb  Roy ;  but  it  is 
clear,  from  their  descripUon  of  the  person,  that 
it  is  not  the  brother  of  the  witness  at  the  bar. 
However,  Cossinaut  gave  an  account  of  the 
family  of  the  man  he  knew,  whose  father 
was  Bungoo  Loll ;  but  said,  there  was  another 
Bungoo  Loll.  It  seems  extraordinary  that 
ikere  •hoaki  bt  Iwp  B^Bffoo  LoUf|  two  Saheb 


Roys,  and  two  Matheb  Roys,  in  two  different 
families :  however,  there  is  no  doubt  of  the  ex- 
istence of  two  Bungoo  Lolls  and  two  Saheb 
Roys;  the  improbability  then  decreases,  and 
botli  Tage  Roy  and  l£oopnerain  swear  to  the 
existence  of  the  other  Matheb  Roy.  It  is  ex- 
traordinary, however,  that  this  man,  who  is  de- 
scribed by  his  brother  to  be  a  poor  man,  and 
servant  to  a  prisoner  in  the  gaol,  and  was  not 
known  to  Cossinaut  or  Huzree  Moll,  should  be 
describe<l  by  the  counsel  for  the  prisoner  as  a 
man  of  note  and  family,  and  as  being  acquainted 
with  Cossinaut  and  Huzree  Mull. 

In  contradiction  to  what  Commaul  ODeeu 
had  said,  the  defence  introduces  another  Co- 
tnaul ;  and  all  the  four  witnesses  swear  posi- 
tively to  his  attesting  the  bond.  He  is  proved 
by  two  witnesses  to  be  dead;  one  Joy  deb 
Chow  bee  saw  a  man  going  to  be  buried,  and 
was  told  it  was  Comaul. 

The  other,  Sheekear  Mahomed,  actually  at^ 
tended  his  funeral. 

Comaul  O  Deen  swears  positively  it  is  his 
seal,  and  these  witnesses  swear  to  the  attesta- 
tion by  another  Comaul.  Joydeb  Cliowbee 
mentions  a  circumstance  by  which  he  knew  it 
to  be  the  funeral  of  Comaul :  he  asked,  >Vhe- 
ther  it  was  a  funeral  of  a  Bramin  or  a  Mussul- 
man ?  It  seems,  the  mode  of  carrying  out  ftfus- 
sulmen  and  Bramins  differ.  You  must  judge 
from  his  evidence,  whether  he  must  not  have 
known  whether  it  was  a  ftlussulman  or  Bra-' 
min,  without  enqniry  ;  indeed  he  has  said, 
that  he  did ;  and  the  observation  was  so  strong, 
that  he  alWr  positively  denies  he  ever  said  he 
made  such  enquiry. 

As  Comaul  is  said  to  have  died  in  the  house 
of  Maha  Rajah  Nundocomar,  it  seems  extraor- 
dinary, that  no  one  but  Sheekear  Mahomed  is 
brought  to  prove  his  actual  death ;  it  must  have 
been  easy  to  have  brought  many  persons  of 
Maha  Rajah  Nundocomar's  family,  especially 
as  he  mentions  five  persons  by  name  that  at- 
tended his  funeral,  besides  cooleys;  three  in- 
deed he  has  buried  since,  but  there  are  two 
still  alive.  This  must  have  been  known  to  be  very 
material,  for  this  is  not  the  first  time  that  Co- 
maul O  Deen  has  given  evidfnce  concerning 
his  seal.    ^ 

It  is  admitted  on  both  sides,  that  Seelabut  is 
dead.  It  is  remarkable,  that  no  account  what- 
soe'ver  is  given  of  the  Mour  who  wroto  the 
bond :  be  would  have  been  a  material  witness : 
there  is  no  proof  whose  writing  it  is :  it  is  prov- 
ed, that  Bollakey  Doss  had  at  that  time  a  writer 
whose  name  was  Balkissen,  who  is  dead :  there 
is  no  evidence  that  it  was  of  his  hand  ;  he  was, 
I  think,  known  to  one  of  the  witnesses  to  the 
execution  of  the  bond. 

A  witness  says,  that  Seelabut  was  a  Persian 
writer  m  well  as  Vakeel  to  Bollakey  Doss,  and 
Kissen  Juan  Doss  seems  to  confirm  it ;  bein^ 
asked.  What  Persian  writer  Bollakey  Doss  had 
at  that  time  ?  he  answers,  **  He  had  one  named 
Balkissen,  and  Seelabut  also  understood  Per- 
sian." It  is  not  said  to  be  of  his  writing ;  and 
if  Seelabut  acted  in  that  capacity,  what  qcca- 
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8ion  bad   Bollakey  Don  to  call  for  another 
writer  ? 

Tlirrc  is  no  evidence  of  any  partisulani  bein|f 
menlionetl  to  tlie  writer  wlio  made  out  the  bond, 
thoiiuh  it  cjDtaios  ?ery  i|N'cial  matter,  except 
by  one  witness :  all  a«jfree  that  no  directions 
Mere  ^iven  in  the  room  l»ef'ore  the  people  came 
from  .Mahii  Hajah  NiiiidfH*omdr  to  BolUkey 
DoasV ;  and  all  the  witnif(>es,  except  one»  deny 
any  sfievific  directions  hein;;  iriTvn  al'ier.  It  is 
iiosai'ilo,  he  niijfht  have  hpoken  to  the  Mour 
iyefore  i:is  crmiin^  into  the  room,  which  the 
other  wjtiiefcsts  at  this  distance  of  time  might 
have  fbrirot. 

Thniirrli  there  are  some  variations  in  their 
evidf  nee  al  the  time  of  the  execution,  that  is 
not  at  all  exlraordinary  ;  u  hat  is  most  strikinff 
is,  tlic  vtry  accurate  iiteniories  which  they  pre- 
serve as  to  suiuc  cirouiii*stunces»  and  their  total 
fonrt'tt'iilnea^s  as  to  others. 

The  auisi  rciiiHrkahle  instance  of  their  me- 
mory is  the  k  no  wlt-ili;eortliosi'als,whirhsomeof 
them  swear  to  positively,  oidy  from  huvinfif  seen 
them  tititi'  or  tour  tim«*s  on  the  tingers  «>r  tlie 
owneis,  from  whicli  (thongh  the  seals  must  be 
reversed  when  applied  to  paper,  and  though 
aomoot'them  do  not  understand  l*ersian,  and 
conse([iienily  not  the  characters  en|frav«*tl  on 
the  sr:il)  they  swear  |Mi«itively  to  their  being 
able  to  know  the  impressiona ;  and  it  is  true, 
lor  they  do  point  out  to  whom  the  impression 
of  each  itarticular  seal  on  the  bond  does  belont^. 
Kissen  Ju m  l>o«s,  wlio  mnst  have  seen  Bolla- 
key  Doss's  seal  often er  than  any  of  the  wit- 
nesses, does  not  take  npon  him  to  remember  the 
impression;  and  on  heini;  told  the  otiu r  wit- 
nesses did,  he  said,  they  hiid  excellent  memo- 
ries ;  he  was  not  h!essed  with  such. 

Tliey  are  likewise  unil'ormly  accurate  in 
descrilnnif  the  onler  in  which  the  witnesses 
sealed  and  si<rned. 

1  shall  make  no  observation  on  the  ? arianees 
of  the  witnesses  to  the  execution ;  for,  excefit 
in  two  instances,  one  of  the  witnesses,  who  re- 
memhereil  the  sum  in  the  bond,  from  its  bein:; 
<.'xplnined  in  a  hngunge  he  did  not  understand, 
the  other,  Sheekear  Mulmmed,  is  the  only  wit- 
ness that  spoke  with  precision  as  to  the  sum. 
Yon  h(.*:irii  him  deliver  his  evidence,  and  will 
form  yotir  own  judi;ment  on  that  and  on  his 
whole  evidence,  in  which  he  affinna  and  deniea 
the  same  thin^  in  the  same  breath. 

As  to  the  other,  it  was  sui;gested,  that  the 
same  words  expressed  the  same  sums  in  Moors 
and  Per<>ian,  which  drew  on  an  enquiry  ;  and 
we  hnd  the  L*en»ian  and  Moor  worda  for  the 
sums  mentioiif il  delivered  in  evidence ;  you 
will  see  how  far  you  think  they  agree  or  dis- 
agree. 

Nor  shall  I  observe  on  the  manner  in  which 
the  witnesses  on  either  side  gnve  their  testi- 
mony. You  saw  and  remarked  them.  The 
jury  having  the  opportunity  to  make  their  ob- 
servations on  the  conduct  of  the  witnesses,  and 
of  hearing  the  tpiestions  put  as  ciren instances 
arise,  is  the  great  part  of  tlie  lieuefit  of  a  viva 

^  examination. 


The  defence  doea  not  attempt  to  prove  either 
the  deposit  or  tbe  loss  of  jewels.  And,  iodeed, 
Kissen  Juan  Dosa,  on  whose  evidence  I  ahall 
hereafter  observe,  says,  ^  That  he  never  heard 

*  of  aucb  a  lose ;   had  it  happened,  he  miMt 

*  have  beant  it ;  and  a  thouMiid  people  moat 
I  have  known  it.'  He  speaks  of  the  losa  of 
jewels  to  a  trifling  amount,  but  those  heloB^ed 
to  aiuitlier  person.  This,  as  I  said  before.  Is  a 
suspicious  circumstance.  But  if  the  jewcb 
were  actually  deposited,  of  which  there  is  no 
evidence,  except  what  I  am  going  to  take  no- 
tice of,  the  Kui-sa  Naroa :  though  they  were 
nut  lost,  Bollakey  Dosa  miglit  have  Ipld  Ma  ha 
Uajah  Nundocomar  that  they  were  ;  and  the 
Maha  Rajah  might  give  credit  to  Hullakey 
Doss ;  or  might  chuse  rather  to  take  a  bnn^ 
than  enquire  iurtlier  into  the  matter.  It  might 
possibly  have  been  a  fraud  on  Naba  lUyah 
N  unducomar. 

Sleer  Assud*s  evidence  may  l»e  very  male^ 
rial.  lie  produces  a  |Hiper,  purporting  to  be  a 
receipt  given  by  Bollakey  Dots  to  nim,  for 
valuable  effects  of  Cosaim  Alii,  delivered  by  the 
witness  to  Bollakey  Doss,  which  had  tbe  seal 
of  Bollakey  Doss  to  it.  The  impression  you 
will  examine  ;  you  will  And  it  to  be  the  name 
as  is  on  the  bond.  This  waa  for  the  parpoae 
of  pro  v  in  IT  the  correspondence  of  the  imnrrmioQ 
of  the  seul  on  this  receipt,  with  the  seal  on  tbe 
bonil ;  and  by  that  mea^is  to  prove,  that  tbe 
seal  to  the  bond  was  the  identical  aeal  of  Bol- 
lakey Doss,  not  one  that  was  forged.  Thii 
transaction  waa  said  by  tlie  witneaa  to  be  when 
Bollakey  Dora  was  with  the  army  at  Dar}rhotty. 
It  tieenis  clear  licyond  doubt,  from  tbe  date  of 
the  nH;(*i(»t,  from  the  place  the  army  waa  tfaeii 
in,  and  troin  the  circumstances  that  both  Coa- 
aim  AUi  and  Bollakey  Does  were  in  at  the  time 
the  receipt  bears  dale,  that  the  receipt  could 
not  have  been  given  by  Bollakey  Doaa,  and 
that  the  whole  ia  a  tictiou. 

A  very  striking  observation  arisea  frc»m  this : 
it  may  account  tiir  tlie  witnesses  remembeiing' 
the  seals  so  accuratdr.  Tao^e  Roy  aays,  He 
is  in  possession  of  Aiathab  Roy*R  aeal.  The 
seal  of  Comaul  O  Ueen  is  proved  to  have  bees 
in  the  possession  of  Maha  Kajah  Nuadoeomar ; 
and  the  fierson  who  fabricated  this  receipt 
mnst  have  had  that  seal  which  made  the  im- 
presaion  on  the  bond  and  the  receipt.  If  tbe 
witnesses  by  any  meana  have  seen  thoac  aeala, 
it  is  no  longer  surprising  that  they  ahoald  be 
well  acquainted  with  the  impressiona.  Thia  ia 
a  strong  observation ;  but  it  is  but  an  obeciia- 
tion ;  1  would  have  you  consider  it  ddiberatelj 
and  maturely  before  you  adopt  it. 

Kutsen  Juan  Doss  delivered  all  hii  evideoee, 
till  this  morning,  with  anch  simplicitj,  and 
with  such  an  air  of  candour  and  truth,  that  I 
gave  full  assent  to  every  thing  he  aaid ;  and  I 
am  extremely  chagrineil  that  there  baa  arisen 
any  cause  to  suspect  any  part  of  hia  evideaoe. 
He  mentioned  a  pafier,  which  he  calla  a  Kuraa 
Nama,  in  which  the  whole  of  this  tranaaetioa 
was  wrote,  and  which  waa  acknowledged  and 
signed  by  Bollakey  Don.     Thongh  tat  «BCrj 
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made  in  the  book  after  the  death  of  Bollakey 
l>otfl,  by  order  of  Pudmuhuo  Doat,  and  pur- 
portinfif  to  be  iu  the  lifetime  of  Bollakey  Doaa, 
carried  uinrka  of  sat picioo  with  it ;  yet,  I  owd, 
Kisaen  Juan  Does  bad  ao  coropletelj  gained 
my  confidence,  that  1  gate  implicit  credit  to 
him.  Many  atterouia  were  made  to  eatabliah 
it  in  evidence,  whicn  failed  of  legal  proof;  but 
as  I  thooght  80  well  of  Riasen  Juan  Doaa,  and 
as  it  would  hare  been  extremely  hard,  if  aucli 
a  paper  had  existed,  that  tlie  prisoner  should 
be  deprived  of  the  benefit  of  it,  I  aaid  (ha? ing 
tlfst  asked  the  consent  of  my  brethren,)  that, 
ihoQgh  it  waa  not  strictly  eridence,  I  would 
leave  it  to  you  to  give  such  weight  to  it  aa  you 
thought  it  deaervMl.  I  still  leare  it  to  you ; 
and  if  you  beliere  that  such  a  paper  ever 
existed,  it  would  be  the  highest  iqjustice  not  to 
acquit  the  prisoner. 

Attempts  were  made  to  bring  this  to  the 
knowledge  of  Mohnn  Persaud  ;  and  if  it  did 
exist,  and  was  in  the  knowledge  of  Mohun  Per- 
saud, this  prosecution  is  most  horrid  and  diabo- 
lical. Mohun  Persaud  is  guilty  of  a  crime,  in 
my  apprehension,  of  a  nature  more  horrid  tbao 
murder. 

But,  I  own,  what  passed  after  the  counsel 
for  the  prisoner  had  closed  his  evidence,  has 
▼ery  much  weakened  the  confidence  I  had  in 
Kisaen  Juan  Doss.  The  counsel  did  not  desire 
that  he  should  be  called,  assigning  aa  is  usual 
for  their  reason,  that  they  had  forgot  to  exa- 
mine to  any  particular  point  which  was  con- 
tained in  their  instructions ;  but  we  are  inform- 
ed that  the  Alaha  Rajah  had  something  to  say. 
All  that  he  says  is.  That  be  desires  Kis- 
aen Juan  Doss  may  bo  further  interrogated 
as  to  the  Kursa  Nama.  The  question  then  u 
Immediately  put  to  him.  Whether  he  ever  ex- 
plained the  Kursa  Nama  to  Mohun  Persaud  ? 
and  then  he  gives  the  account  of  Mohun  Per- 
sautrs  having  aeen  it  at  Maha  Rajah  Nundo- 
comar's. 

When  he  is  examined  to  the  reaaon  of  his 
Dol  having  told  it  before,  all  that  simplicity,  all 
that  air  of  truth  and  candour,  which  we  had 
remarked  iu  htm,  instantly  vanished ;  his  looks 
ivere  cast  down,  his  tongue  faultered,  he  pre- 
varicates, he  contradicls  himself,  be  did  not 
seem  the  same  man.    *  He  did  not  tell,  because 

*  be  was  not  asked.'    *  He  did  not  mention  it 

*  to  Maha  Rajah  Nundocomar  in  hia  letter, 

*  bpcAuse  he  was  afraid  of  Mohun  Persaud.' 

*  He  did  not  mention,  because  he  did  not  reool- 

*  lect  it.*  *  He  did  not  deliver  it  iu  evidence, 
<  because  afraid  of  Mohun  Peraaud.'  Mohun 
Persaud  is  a  groat  man.  He  was  not  afraid  to 
IV rite  the  letter.  He  did  not  shew  the  letter  to 
Mohun  Persaud :  why  ahould  he  be  afraid  to 
insert  tliis  circumstauce  ?  If  he  now  atanda  in 
BO  much  fear  of  Mohun  Persaud  aa  not  to  men- 
tion this  in  his  evidence,  was  he  ao  moch  afraid 
of  him  when  he  voluntarily  and  directly  oon- 
fronted  him  as  to  the  armjf  books  T 

All  this  fear  arises  from  no  recent  threat:  it 
is  in  Gonaequenoe  of  a  ooBftriition  at  the  dis- 
tanee  of  some  yoan. 

VOU  XX. 


It  it  lor  yon  to  determine  how  far  he  really 
stands  in  awe  of  Mohun  Persaud,  and  what  the 
eflecta  of  that  intimidation  was  when  he  MU 
vered  his  OTidence. 

It  is  strange,  as  the  witness  was  so  often 
examined,  aiul  so  particularly  to  this  Knraa 
Nama,  that  Maha  Rj^ah  Nundocomar  never 
before  suggested  this  matter  to  hia  counsel. 

If  this  latter  part  of  Kisaen  Juan'a  evidence 
is  true,  he  muat  be  either  guiltv  of  perjury  or. 
very  atrong  prevarication  in  nia  former  evi- 
dence. Being  asked  aa  to  Mohun  Persaud  aiid 
Gungabissen's  knowledge  of  the  entry  madn' 
from  the  Kursa  Nama  T   He  says,  *  I  cannot 

*  aay  that  Mohun  Peraaud  and  Gungabissen 

*  knew  of  it  at  the  time  of  the  entrjf ;   they 

*  knew  of  it  afterwards.    How  can  I  tell  when 

*  they  knew  of  it  first  ?  They  must  have  known 
'  it  from  the  papera  in  the  Dewanny  Audanlet ; 
'  thev  were  all  called  for  there.  I  ahould  tell, 
'  if  I  knew  Gungabissen  or  Mohun  Persaad 
'  knew  of  the  entry.* 

He  must  have  known  it  was  more  material 
to  prove  that  they  knew  of  the  Kursa  Namn 
itself,  iu  which  the  particulars  of  the  account 
which  formed  the  sum  in  the  entry  were  wrote, 
and  which  Bollakey  Doss  had  signed.    But  bn 

Sresently   afterwards   positively   says,    That 
lohun  Persaud  aud  Gungabissen '  were  not 
acQuainted  with  the  accounts. 

In  another  part  of  his  evidence,  he  says  to 
Pudmohun  Doss,  *  Make  my  mind  easy  about 

*  the  bond  we  are  now  paying,*  or  (for  thero 
was  a  doubt  in  the  interpretation)  <  which  wm. 

*  have  paid.* 

The  lime  that  this  explanation  was  made  at 
Maha  Rajah  Nundocomar's  is  not  ascertained  ; 
but  it  must  have  been  before  the  payment  of 
the  bond  ;  'for  afterwards  it  could  be  of  no  uie. 
If  then  Kissen  Jnsn  Doss  ha<l  before  seen  this 
Kursa  Nama,  and  explained  it  to  Mohun  Per* 
saud,  why  did  he  demand  that  hia  mind  should, 
be  made  easy  about  the  bond  ?  and  bow  was  it 
made  easy,  only  by  the  production  of  a  paper 
that  he  had  seen  before. 

I  am  much  hurt,  to  be  obliged  to  roakt 
these  observations  on  the  evidence  of  a  man 
that  I  entertained  so  good  an  opinion  of.  I 
must  desire  you  to  recollect,  with  regard  to 
this  observation,  and  every  one  that  I  submit 
to  you,  that  you  are  to  make  no  farther  use  of 
them,  than  as  they  coincide  with  your  opinioof 
aud  observations ;  and  when  they  do  not,  yen 
should  reject  them  ;  for  it  is  you,  not  I,  tba| 
are  to  decide  upon  the  evidence. 

Attempts  were  made,  by  means  of  Monobon 
and  other  witnesses,  to  impeach  Mohun  Per- 
aaud, by  particular  facta,  of  attempta  to  suborn, 
and  bv  general  character.  You  must  judge 
how  &r  they  have  succeeded.  'They  toially 
failed  in  the  same  attempts,  as  to  Commaiu 
O'Dien.   ^ 

Ilia  to  he  observed,  likewise,  that  do  person 
has  been  called  to  impeach  the  witnesaes 
brought  by  the  defendant 

.There  are  many  obtiffvatioiis  to  be  made  in 
favotir  of  the  piiioner;  and  I  am  sure  your, 

SZ 


h 
# 


1075] 


1 3  GBORGE  III.         Trut  oflMia  Bafah  Maiioeamar.         I  tOTtf 


C 


humanity  will  pnmipt  yon  to  eoforee  then,  at 
Ikr  as  they  Mill  bear. 

I  before  miil,  that  the  defence,  if  beliered, 
was  a  full  refutaiion  of  the  charge ;  it  it  not 
oaiy  so,  but  it  must  fix  an  indelible  mark  of  in- 
Ikmv  on  the  prosecutor. 

There  are  four  ponitive  witnenea  of  the  ac- 
toal  execution  of  the  bond  by  Bollskey  Doai. 

In  opposition  to  Commaul's  evidence,  there 
■re  as  many  to  prove,  that  the  witness  attesting 
was  another  Commaul. 

Maiheb  Roy  was  not  mentioned  by  the  e?i- 
dence  for  the  crown.  Four  witnesses  saw 
him  attest  it ;  ami  two  other  witnesses,  one  of 
them  his  brother,  likewise  prove  that  there  was 
toch  a  fieraon. 

In  opp«iaition  to  Rajah  Nobkissen  and  Pat- 
iDck,  who  swear  the  nanieSiliabut  to  the  bond, 
is 'not  of  Sillabut*8  hand-writing  ;  four  wit- 
■eases  swear  positively  to  the  having  seen  him 
write  it. 

Much  depends  in  this  prosecution  on  the 
cridence  of  Mohun  Persaiid :  you  must  judge 
how  far  his  credit  has  been  snaken :  most  of 

n  know  him  :  yon  must  determine  bow  fiir 
e  deserves  credit;  and  how  probable  it  is, 
Aat  he  would,  through  malice,  or  auy  other 
corrupt  motive,  accuse  an  innocent  person  of 
•  capital  crime.  If  you  think  him  capable  of 
it,  you  should  not  give  the  least  attention  to 
Ifeis  eridence.  He  swore  positivelv  to  the  bond 
produced  by  Maha  Rajan  Nunuocomar,  and 
ibr  which  the  Company's  bonds  were  ^ven, 
being  the  same  bond  that  was  produced  in  evi. 
dence ;  he  raid,  he  knew  it  from  circuinsiances, 
liat  did  not  explain  what  those  circumstances 
were;  this  I  mention  as  going  to  his  credit 
only  ;  for  the  whole  defence  proceeds  on  iden- 
tifying this  bond,  and  proviiig  it  a  true  one. 

You  will  judge  how  far  be  is  contradicted 
by  Kisten  Juan  Doss,  as  to  the  army  books ; 
cod  which  of  the  two  are  to  be  believed. 

Au  imputation  was  attempted  to  be  thrown 
on  Mohun  Persaud,  for  preventing  Gunga 
Visier  from  attending,  who  was  said  to  be  able 
ind  willing  to  appear  as  a  witness:  but  that 
has  been  cleared  up,  to  the  full  satisfaction  of 
m ;  nnd,  I  do  not  doobt,  to  your  satisfaction 
likewise.  He  could  not  be  called  by  the  pro- 
■ecutor,  on  account  of  his  interest ;  and  no 
prejudice  should  accrue  to  the  prisoner,  Ibr 
not  calling  him,  for  the  same  reason. 

The  counsel  fur  the  prisoner  have  urged  the 
hardship  of  this  prosecution  being  brought  at 
this  difitance  of  time.  You  have  heard  when 
Mohun  Persaud  fii^st  suspected  the  foi^gery ; 
and  when,  by  CommauPs  declaration,  he  had 
reason  to  be  confirmed  in  the  suspicion. 

You  have  heard,  when  the  papers  were  de- 
livered out  of  the  court ;  if  there  has  been  any 
dnigneil  delay,  and  you  think  Mohun  Persaud 
had  it  in  liis  power  to  carry  on  an  effectual  pro- 
•ecution  before  he  lias  ;  it  is  a  great  hardship 
to  Maha  Itajah  Nundoconiar,  eR|>ecially  as  the 
witnesses  to  the  bond  are  all  dead  ;  and  you 
ooght  to  consider  this  among  the  other  cir- 
A>uiifltancea  which  are  in  his  fhvour.    Though, 


to  be  Bare,  this  bardahip  ia  nocb  dJaiaietiaJ, 
as  there  were  ao  oiaoy  witoessea  atitl  alivo^ 
who  were  present  at  the  eaecutiop  of  it. 

There  are  two  pieces  of  writtca  evideaca 
relied  on  by  the  prisoner:  one,  the  entry  m 
the  book  from  the  iCum  Nama,  on  accmiat  of 
the  agreeoMUt  of  the  soma ;  and  you  will  Ab4 
that  the  soma  aaid  by  Kisaen  Juan  Dnaa  to 
be  contained  ra  the  Kurra  Nana ;  Tia. 
Durbar  ezpences  ....  6,000  Rf 
Bond  Batta  and  premiom     .    69,690  7 

do  aoMniBt  to  the  sum  of      .    75,630  7 


which  is  the  Sdm  in  the  entry. 

The  other  is  the  aoeount  delivered  by  Mo- 
hun Persaud  and  Pud  mohun  Doss,  suboMuenl 
*to  the  account  delivered  in  by  Podmobun  Doaa, 
in  which  Pudmohun  Doss  had  taken  credit  for 
this  sum ;  and  the  snbaequent  aooouiit  likewise 
contams  it. 

I  do  not  think  much  can  ba  drawn  firom  tbit, 
for  the  sums  had,  as  Mohun  Peraaud  says, 
been  paid,  and  therelore  they  certainly  would 
take  credit  for  them,  to  prevent  their  bein^ 
charged  with  them  ;  this  they  would  dn,  were 
the  monies  properly  or  improperly  poid. 

There  is  certainly  great  improMiility  that  a 
man  of  Maha  Riyah  Nundocomar's  raak  and 
Ibftone  should  be  guilty  of  so  mean  an  ollbace 
tor  so  small  a  sum  of  money. 

it  is  more  improbable,  as  he  ia  proved  to 
have  patronized  and  behaved  with  great  kind- 
ness to  Bollakey  Doss  in  his  life-time^  timt  be 
should  immetlhtdy  after  his  deccaae  plander 
the  widow  and  relatione  of  his  friend. 

There  does  likewise  appear  to  have  beco  a 
suit  in  the  Audaolet,  which  must  have  been  a 
civil  suit ;  but  it  does  not  indeed  appear  that 
MoLun  F^i^rsaud  was  a  party  ;  and,  mdced,  Ibr 
what  reason  I  know  not,  neither  side  bare 
thought  At  to  produce  the  proceeding*. 

I  have  made  such  observations  on  the  evH 
dence  as  the  bulk  of  it,  and  the  few  minotea 
1  had  to  recollect  myself,  wonM  aHow  me  to 
make. 

You  will  consider  the  whole  with  that  caiH 
dour,  impartiality,  and  attention,  wbieb  baa 
been  so  visible  m  every  one  of  yon  durhg  the 
many  days  yon  have  sat  on  thia  caoae. 

You  will  consider  on  which  aide  the  weight 
of  evidence  lies;  always  remombeilDg,  that 
in  criminal,  and  more  especially  in  capital 
cases,  yon  must  not  weigh  the  evidenee  is 
golden  scales ;  there  ought  to  he  a  great  de- 
ference of  weiffht  In  the  opposite  aeale  beftce 
you  find  the  prisoner  guilty.  In  ciaes  of  pro- 
perty, the  stake  on  each  side  is  etjaal,  and  the 
least  preponderance  of  evidence  oqgbt  to  tuna 
the  scale ;  but  in  a  capital  caae,  aa  there  caa 
be  nothing  of  equal  value  to  Kfe,  you  ahoirfd  be 
thoroughly  convinced,  that  tlicffe  doca  not  re- 
main a  possibility  of  innocence  before  yoa  ghe 
your  verdict  sgainst  the  prisoner. 

The  nature  of  the  defence  in  this  caae  is 
such,  that,  if  it  is  not  believed|  it  amsi  prove 
fatal  to  the  party ;  for  if  yoa  do^HOl:  b^re  h^ 
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you  detcrmiiMi  that  k  ii  auaported  by  peijsry, 
ami  tbit  of  an  affrrarated  IuihI,  at  it  attcspli 
to  Ax  perjury  and  fuburnatioa  of  ferjary  cii 
•the  proteeutor  ami  hit  witDMsrt. 

YoQ  will  airain  and  airaia  oDMider  the  cba- 
fttcter  of  the  proseeiitor  and  his  witneteef,  the 
distanoe  of  the  proaceation  from  the  tioM  the 
offence  M  auppoaed  to  be  committed,  the  proof 
•Ad  nature  of  the  ronfnaions  sa'id  to  be  made 
by  the  prtaoner,  hit  rank  and  fortune.  Tbeae 
are  all  reaaeas  to  prerent  vour  flfiving  a  haaty 
And  predpiiate  belief  to  the  char;^  brought 
agaiait  him ;  but,  if  you  believe  the  facta  awom 
him  lo  be  true,  they  cannot  alter  the 


natura  of  the  facts  themselfei.  Your  aenae  of 
jmtice,  and  your  own  feeling,  will  not  allow 
you  to  ooovict  the  prifoner,  uniem  your  con- 
seiencea  are  fully  ladsfied  beyond  all  doubt  of 
hii  fl^uiit.  If  they  are  not,  you  will  brinfr  is 
Uiat  fenlict,  which,  from  the  dictates  of  hu- 
msnity,  you  will  be  inclioed  to  ^ive;  but, 
should  your  consciences  be  thorouKbly  con- 
vinced of  bis  Mng  i^ilty,  no  consideration,  I 
am  sure,  will  prevail  on  you  not  to  §^ve  a  ref- 
diet  according  to  your  oatlis. 

The  Jury  retired  for  about  an  hour;   and 
brought  in  their  verdict.  Guilty. 


WlW  f  *i 


557.  The  Trial  of  Joseph  Fowke,  Francis  Fowke,  Maha  Rajah 
NuNDOCOM AR«  and  Roy  Rada  Churn,*  for  a  Conspiracy 
against  Warren  Hastings,  esq.  Governor  General  of  the  Pre- 
sidency of  Fort  William  in  Bengal.  At  Calcutta  or  Fort  Wil- 
liam, in  Bengal  aforesaid:  15  George  III.  a.  d.  1775. 
[Subjoined  to  the  Trial  of  Nundooomar,  for  Forgery.  Pub- 
lished by  Authority  of  the  S^upreoie  Court  of  Judicature  in 
Bengal.    London:  Printed  for  T.  Cadell  in  the  Strand,  1776.] 


By  vmy  of  Introduction  to  the  Report  of 
the  Trials  *if  Joseph  Fotoke  and  others, 
tioas  puUished  the  J'oilavoing  Account  of 
certain  Preiiminary  Measures*    It  ts  in 
itself  not  uninteresting, 

DEPOSITIONS 

CONCERNING 

A  CONSPIRACY   against  WARHEN 
HASTINGS,   Esq. 

Calcutta,  April  90, 1775. 

On  ibe  liHh  instant,  about  Dine  in  tbe  morn- 
inifi^  Coroiul  O  D^a  Arii  Camn,  tbe  farmer  of 
lleilgetee,  cainetu  Mr.  Hastings,  witb  a  com- 
plaint against  Mr.  Josepb  Pom  ke,  for  baviuif 
fixtorieil  from  bim,  by  fiuleuce,  accusations 
atfainst  Mr.  Hastinffs  and  otber  persons.  The 
particulars  of  bis  story  will  be  related  at  large 
in  bis  deposition.  He  said,  be  bad  that  instant 
made  bis  escape  from  tbe  bands  of  Fowke  and 
Mundocomar.  His  jamnia  was  torn,  bis  face 
i»ale.  and  be  was,  or  appeared  to  be,  out  of 
preatb.  Mr.  Hastings  toUl  bim,  he  could 
fiffiird  bim  no  rcdreas  ;  and  referred  bim  to  tbe 
Cbief  Justice.  He  went.  Tbe  Cbief  Justice 
having  heard  tbe  compUint,  summoned  tbe 
otber  juitges  lo  meet  bim  in  the  efeoiug^  and 


rm 


^  8m  fth«  praetdug  CtM. 


late  that  nigbi  Mr.  Hastings  reoei? ed  the  fol^ 
lowing  Letter  from  tbf  m  : 

"  Tbe  Hon.  Warren  Hastings,  esq. 

"  Sir;  a  charge  having  been  exhibited,  upob 
Ofith,  bdlbre  us,  agaiiiat  Joseph  and  Francis 
'Fowke,  Maha  Baiah  Nundocomar,  and  Radk 
Chum,  for  a  conspiracy  against  you  and  others; 
we  have  summoned  tbe  parties  to  appear  to- 
murrow,  at  10  o'clock  in  the  forenoon,  at  the 
house  of  Mr  Elijah  Impev,  where  we  must  re- 
quire your  attendance.— We  are.  Sir,  your  most 
ol»edieut  humble  servants,  £.  Imi'EY,  Robebt 
Chambers,  S.  C.  Lemaistrb,  John  Hyde." 

«*  Calcutta^  April  19,  1775." 

The  same  intimation  was  sent,  in  the  same 
form,  to  Mr.  Barwell,  Mr.  Vanuttart,  Maha 
Itii«h,  Rajebullub,  and  Gbotoo  Baboo. 

The  next  morning  Mr.  Hastings  attended,  ai 
did  tbe  other  persons  named  in  the  letter. 

Tbe  persoiw  examined  as  evidence  on  the 
charge,  were  Comaul  O  Dien,  his  Moonshy, 
Mailiew  Miranda  and  Timothy  P^eira,  two 
writers  of  Mr.  Fowke,  Akermannu  a  Gentoo, 
and  a  Moonsby,  both  servants  of  Mr.  Fowkt, 
and  Yar  Mahomed,  a  well-known  servant  of 
Nundocomar.  The  examination  lasted  till 
eleven  at  night. 

It  will  be  necessary,  before  we  proceed,  to 
remind  the  reader  of  a  representation  which 
was  madelo  Mr.  Hastings  by  Comsul  O  Deen, 
of -the  like  attempt  mpde  by  Mr.  Fowke  in  De* 
cember  last,  to  extort  accusations  from  him ; 
and  which  was  laid  before  tbe  board  oo  the 
13tlk  of  that  month,    la  tbeconnoof  tho  kip 
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cxamioation  it  ippeared,  that  BIr.  Fowke  had 
aent  lo  the  Board  of  Re? enue  a  letter,  dated  the 
18th  of  April,  accompanied  by  a  paper,  bearinff 
the  teal  of  Coinaul  (>  Deen,  and  containing  a 
formal  recantation  of  hit  former  repreaenta- 
tioii.  Mr.  Hastings  had  not  }et  aecn  thete 
pafiert. 

The  following  are  copies  of  the  Depositious 
which  were  taken  before  the  Judges. 

DEPotmosf  of  CoMAUL  O  DcEX  Alu  Cawn, 

ii|Nm  oath. 


cc 


Having  a  demand  on  the  Dewan  of  the 
Calcutta  district,  fur  I  lie  sum  of  '26,000  rui>eet, 
OB  account  of  the  advances  made  on  the  colla- 
riea  in  the 'Hed^eJee districts,  which  he  had  not 
Mid  to  me ;  to  frighten  htm  1  went  to  Ma  ha 
Kajali  Nundocomar,  and  gave  him  three  ar- 
seea;  two  against  the  said  Dewan,  and  the 
third  against  Mr.  Archdekin,  telling  him  to 
*lieep  tlie  two  arzeca  against  the  Dewan  in  hia 
own  hands ;  and  that  wlien  Moonsby  Sudder 
O  Deen  should  arrive  from  his  house,  and  I 
•bould  receive  my  money  through  bis  means, 
that  I  would  make  him  (Nundocomar)  a  pre- 
•tent  of  6,000  rupeea,  and  take  back  my  arsees 
from  him  :  1  alto  desired,  that  he  would  lay  the 
arsee  which  J  bad  gif  eo  him  againat  Mr.  Arch- 
dekin before  the  committee,  and  aflbrd  me  bis 
patronage.  The  said  Rajah  amed  to  this,  and 
dismissed  me.  Another  day  Maha  Kajah  told 
ne,  that  his  business  depended  on  Mr.  Fowke, 
whom  I  must  visit.  1  snswered,  that  in  the 
month  of  Poos,  a  quarrel  happened  between 
that  geDtleoMD  and  me,  and  that  I  therefore 
eould  not  ^.  He  replied.  It  did  not  signify. 
At  bis  desire,  I  accompanied  Rada  Churn  to 
^isit  the  said  gentleman,  who  talked  to  me  very 
friendly.  In  the  mean  time,  Moonsby  Sudder 
O  Deen  arriveil,  and  told  me  to  get  back  my 
■rzces ;  and  that  he  would  settle  my  affairs 
with  the  aforesaid  Dewan.  1  went  to  the 
Maha  Rajah,  and  desired  to  have  my  arzees  re- 
turned to  nie.  Alaha  Usjah  replied,  Give  nic 
the  6,000  ru|iees,  according  to  agreement ;  and 
lake  back  your  arzees.  1  Mid,  1  have  not  yet 
received  the  money ;  as  soon  as  I  have,  I  will 
assuredly  give  it  you,  and  will  give  you  a  writ- 
ten agreement  to  ilfis  effect.  He  would  not 
consent  to  this ;  and  on  the  5th  of  Dysaac  said 
to  me.  In  the  month  of  Poos,  vou  gave  in  an 
arzee  of  complaint  against  Sir.  Fowke,  on 
which  account  he  is  displease^]  with  you,  and 
will  not  return  them  to  you.  I  replied,  I  gave 
the  arzees  in  trust  to  you,  and  not  to  Mr. 
Fowke.  Ho  answered.  Do  one  thing,  and  I 
will  reluru  your  arzees :  I  will  give  you  a 
draft  of  an  arzee,  which  you  must  write,  and 
present  to  the  general,  and  agree,  that  when 
yon  are  appointed  to  Poorniah,  you  will  present 
this  arzee  against  tlie  governor  to  the  council :  if 
you  do  not  agree  to  this,  your  srzees  will  not  be 
mumed.  I  said,  Shall  1  give  a  falae  arzee  to 
Mr.  Fowke,  to  procure  the  retom  of  my  own 
Arzees?  He  replied,  Yon  need  not  give  this 
•rzee,  or  pot  your  seal  to  itj  bo  only  wants  to 
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bear  ilie  particalars  of  it  once  from  yoo ;  this  in 
of  no  consequence  to  yon.  Being  lemediloao^ 
I  said,  Give  me  whatever  drali  yoa  pleaoo. 
Afterwards,  at  night  of  the  6tb  Bysaae,  al  bii 
own  office,  be  caned  roe  to  have  it  writteD  bj 
my  own  Moonshy,  and  took  it  from  roe ;  ana 
on  the  Rth  instant  he  sent  me  with  Rada  Cbuni 
to  1^1  r.  Fowke.  The  said  gentleman  called  wm 
into  his  chamber,  and,  placing  two  writen  and 
two  Bengal liea  over  me,  first  of  all  asked  of 
me,  What  sums  did  you  give  to  the  Goveraor, 
Mr.  Rarwell,  Mr.  Vansitlart,  &c.  as  bribes  P  I 
answered,  I  gave  no  bribea.  Havmg  heui 
this,  he  suddenly  flew  into  a  passioo,  ud  took 
tip  a  book  which  lay  near  him,  to  strike  me, 
saying,  Do  you  desire  year  own  welfww? 
Write  what  1  desire  you,  and  pat  your  oeal  to 
this  arzee.  Being  frightened,  I  pol  my  «nl 
to  the  arzee,  and  said.  Tell  me  what  you  desire 
I  should  write,  that  I  may  write  it.  He  said. 
Write  that  you  have  given  45,000  rupees, 
within  three  years,  as  bribes  to  Mr.  Berwdl, 
15,000  rupees  in  nuzzies  to  the  Governor^ 
12,000  to  Mr.  Vansittart,  7,000  to  Maha  f^jah 
R^ah  Bollub,  and  5,000  to  Bubuo  Kissen  Can- 
too.  I  was  confined  in  a  chamber,  without  any 
power ;  and,  being  in  fear  of  my  ^putation  anid 
life,  I  wrote  what  was  desired  of  me  with  nj 
own  bond,  and  gave  it,  and  thereby  oiitnined 
my  litierty ;  and  when  I  got  out  of  the  cham- 
ber, I  stood  at  the  top  of  the  stairs,  and  called 
aloud  to  Mr.  Fowke's  son  and  Rada  Chura, 
'*  Give  me  back  the  falsities  which  I  have  liesii 
obliged  to  write,  and  have  been  taken  from  nn; 
otiierwise  I  will  go  and  lodge  a  complaint 
before  the  Audaulet.'*  Sbiinsheer  Beg  and  bis 
Moonshy  are  witnesses  to  the  truth  of  this. 
Mr.  Fowke's  son,  bearing,  went  lo  bia  father, 
and  after  much  converaationcame  out,  and  said 
to  nie,  Go  for  the  present  to  your  house ;  the 
Maha  Rajah  will  come  here  to  morrow,  do 
you  come  here  at  the  same  time ;  1  will  then 
satisfy  you.  Being  remediless,  I  came  to  my 
own  liouKe,  and  went  to  Moonshy  Sudder  O 
Deen,  and  said,  Do  you  iro  and  give  notice  to 
Mr.  Darwell  and  Mr.  VansitUrt,  that  Mr. 
Fowke  lias  this  day  exerciaed  great  oppression 
on  me,  and  has  made  me  write  a  great  numlicr 
of  falsities  against  the  gentlemen,  which  h^ 
has  taken  from  me;  and  that,  whatever  is  to  be 
done,  will  be  executed  to-morrow.  This  day, 
being  the  9th  of  Bysaae,  I  came  to  Mr.  Fowke's 
house,  and  saw  that  he,  his  son,  and  the  Malta 
Rsjah,  were  consulting  together  in  his  cbaas- 
ber,  I  atood  without.  About  two  gorries  af- 
terwards, the  said  ffentleman,  the  Maha  R^b| 
Ate.  came  out,  and  got  into  their  palanquiaa.  I 
came  before  them,  aiid  called  for  jowtioe  from 
the  Council  and  Audaulet,  and  desired  that  they 
would  return  me  the  writing  which  they  had 
yesterday  forced  roe  to  write,  and  taken  from 
me.  The  said  gentleman  and  Maha  Rajab, 
being  enrsged,  told  their  people  to  take  mc^ 
and  keep  me  within  the  house.  I  oppooed 
them  with  all  my  foree,  and  got  into  my  palan- 
quin ;  there  were  near  f  0  people  with  me.  Tkn 
qnsnel  csntiniMd  bsliratti  mj  people   pad 
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theirt  till  I  arri? ed  at  the  houie  of  Rajah  fU- 
jah  Bttlluh,  wheo    their  people  relumed.    I 
went  to  the  go?  emor,  and  repreieoted  all  these 
|iarticiilars  to  him :  I  hope  for  justice.*' 
Seal.    [CoMAUL  O  Deen  Alu  Cawn.] 

Q.  When  was  it  you  first  Appli^  to  Nondo- 
comar  with  the  arxees  f-^A.  The  laUer  eud  of 
Chile. 

H«  delif  ered  the  three  arzees  to  Rada  Chora, 
who  carried  them  to  Nuodocomar,  whom  he 
himself  did  not  see  that  uiffht ;  hot  the  next 
day  he  saw  Nundocomary  wno  told  him  be  had 
receif ed  the  arseca ;  that  he  would  gt? e  the 
one  agaiost  Mr.  Archdekin  to  the  Committee, 
and  keep  the  others  by  bim. 

His  offer  was,  by  means  of  Rada  Cboro, 
4,000  to  Nundocomar,  and  S,000  for  himself. 

He  says,  he  made  this  offer  because  be 
expected  that  Noodocomar,  "by  his  fpreat  iDi- 
fluence  in  Calcutta,  Hhich  is  well  known, 
would  be  able  to  procure  the  payment  of  the 
money. 

That  Rajah  Nundocomar  had  alwaya  infla- 
cnce,  but  particularly  since  the  Ri^h  of  Burd- 
wan  obtained  bis  Kellaut. 

That  the  said  Rajah  and  the  Rajah  of  Rad- 
abue  paid  him  attention,  and  that  be  has  fre- 
quently 50  palanquins  at  hb  door. 

He  did  not  himself,  at  that  time,  mention  the 
money  to  Nundocomar,  but  only  made  the  offer 
to  Rada  Churn:  it  not  being  usual  to  offer 
money  to  the  principal,  but  through  an  inter- 
mediate person. 

'  Whst  be  mentioned,  concerning  the  draft  of 
the  arzee,  was  said  by  Nundocomar  in  a 
whisper;  and  heard  by  no  one  except  Rada 
Chum,  son-in-law  to  Nuodooonsar,  who  coD- 
ducts  Mr.  Fowke's  business,  and  ia  supposed  to 
be  Ills  bauian. 

He  says,  that  Nundocomar  dictated  the  draft 
of  ao  arzee  to  h\»  (Comaol's)  Moonshy  ;  and, 
at\er  ha? ing  altered  it,  desired  thai  he  would 
order  his  Moonshy  to  write  it  fair.  He  then 
complained  of  illness,  and  went  away,  leafing 
iiis  Moonshy  there. 

That  Nundocomar  aent  bis  MoonshT,  abont 
>en  at  night,  under  the  charge  of  another  per- 
son, with  the  arzee,  and  directed  bim  to  affix 
his  seat  to  it,  which  he  then  refused ;  saying, 
that  he  had  made  no  such  agreement. 

That,  on  the  8ih,  when  he  vent  to  Mr. 
Fowke's,  there  were  no  others  in  the  room  ex* 
cept  Mr.  Fowke,  Rada  Chum,  and  two  Ben- 
gaHies  and  two  writers.  Young  Mr.  Fowke 
and  others  passed  in  and  out  of  the  room 
sereral  times.  Mr.  Fowke  shewed  him  the 
arzee,  and  desired  him  to  put  his  seal  to  it^  He 
says  be  was  in  fear  and  tramUing  oo  account  of 
Mr.  Fowke's  anger,  who  took  mo  a  large  foUo, 
and  threatened  to  beat  bim  with  it;  that  he 
had  lai^bokl  of  his  feet,  and  desired  forgive- 
ness, and  that  he  would  do  wbitever  Mr.  Fowke 
^aaed. 

What  Mr.  Fowke  desired  Ma  to  write  was, 
that  he  gsTe  the  aoma  of  money  ibnaeriy  meo- 
koBedtaibeOoferMr^llKiBarw^dEO.  This 


was  on  a  separate  list,  written  by  himself  ogt 
of  ftar. 

That  be  did  not  put  down  any  reasons  for 
gifing  these  sums,  oor  wss  desired  by  Mr. 
FowM  to  do  so.  He  did  not  give  these  sumt^ 
nor  any  other ;  and  should  nerer  bare  thought 
of  accuaing  these  gentlemen,  had  it  not  been 
for  Mr.  Fowke  and  Nundoconiar's  conduct. 

He  took  the  farm  of  the  Hedgelee  district 
for  fire  years,  and  furnished  375,000  maunda 
of  aalt,  and  collects  75,000  rupees  rerenue. 
The  Company  pa^-s  him  a  lack  of  rupees  year- 
ly for  the  salt  which  be  pro? ides  for  them. 

DfiPOSmON  of  NlTNBOCOM AR. 

(•  Comaul  O  Deen  Cawn,  in  his  childhood, 
waa  with  me  two  or  three  years :  since,  some 
disputes  arising,  he  separated  from  me ;  abonl 
two  months  ago,  he  mentioned  to  Rada  Cham 
that  a  f  iolent  enmity  had  aubsisted  betwixt  him 
and  me,  and  begged  Rada  Cbura  to  eodearoar 
to  bring  na  together ;  he  made  many  iatreatiea^ 
to  this  purpose  to  Rada  Churn,  who  iaformcd 
me  of  what  had  passed ;  and  likewise  informed 
me,  that  Comaul  O  Deen  waa  much  aidianed 
of  bia  behavionr  to  me ;  and  tlmt  be  bemad 
his  faulte  might  be  forgiren  him.  I  toU  Rada 
Cbura,  in  answer,  that  be  was  in  the  wrong  la 
meotioo  this  affair  to  me ;  who  earaeatly  re« 
quested,  that  i  would  forgive  Comaul  O  Deeo. 
1  anawercd,  That  he  was  very  young,  and  that 
this  man  wouM  occasion  more  disputes;  but  at 
last  I  gare  him  permissioD  to  bring  Comaul  O 
Deen  Cawn.  One  day  be  said  to  me,  that 
Gunga  Gorin  Sing  had  got  26,000  rupeca  after 
the  manner  of  a  bribe,  besides  3,000  and  800 
which  had  been  token  by  his  serrants.  I  ask- 
ed bim,  if  he  had  erer  mentioned  this  eircon^* 
stance  to  any  one  else.  He  anawered.  That 
Sudder  O  Deen  and  Gunga  Go? in  8ing  were  ia 
friendship ;  and  though  Ihadsereral  timea  de- 
manded my  money  from  them,  they  would  not 
pay  it.  I  told  him.  That,  since  that  waa  the 
case,  I  had  no  other  remedy  but  oomplainiDg 
to  the  conncil.  Another  day,  having  written 
two  arzees,  he  brought  them  to  nS:  after 
reading  them,  I  desired  him  to  carry  them  fb 
the  council.  He  then  desired  me  to  send 
Rada  Cbura  with  bim  to  Mr.  Fowke,  that  that 
gentlenMO  might  send  tbe  arzees  to  the  conn- 
cil. I  did  ao,  and  deaired  them  to  give  my 
complimento  to  Mr.  Fowke ;  requesting,  that, 
ifthe  proofs  appeared  clear,  he  would  aend  them 
to  the  council,  that  Conuuil  O  Deen  might  ob- 
tain justice.  H  e  gave  the  arzees  to  Mr.  Fowke, 
after  which  some  dsys  cispsed.  On  the  5th 
Bysaac,  I  went  to  the  houae  of  the  general,  to 

ry  him  a  visit.  While  1  waa  at  the  general's, 
received  a  mesmgefrom  Rada  Chora,  in- 
forming me,  that  CcNnanl  O  Deen  aad-himsdf 
wera  St  the  boose  of  Mr.  Fowke,  and  reqneat- 
ed  1  would  call  in  as  I  went  home.  I  went 
there  acconVngly.  Mr.  Fowke  Udd  me.  That 
Comanl  O  Deen  bad  made  both  verbal  and 
written  repreaeatations  to  bim,  and  requeated 
that  I  vrowd  examine  them,  and  inform  him 
«hal  part  of  bis  repmentatioos  wen  trnc. 
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Comanl  O  Deen  nid,  Thtl  he  bftd  m  Mia  in 
bis  bowels,  and  could  not  remain  any  ■oofir*', 
Imt  ihat  he  would  come  with  a  I'oul  draft  of  bis 
eoniplaint  in  ibe  eveoinir.  I  went  ho«e.  About 
■e? en  in  Uie  e?euinjg^,  Comanl  U  Deea  came  Id 
my  bouse,  bringini?  a  ibal  draft  of  a  peper  and 
a  Nuonnby  with  bira,  and  desired  ilada  Churn 
to  carry  In  hi  to  me.  He  accordiniply  came  to 
me  witli  tlie  foul  draft ;  aad,  upon  inspectinv: 
it,  1  asked  bim,  Wliat  was  tbe  meaninc^  of 
Glierab  Purwar  Audaulet  GtKMler?  He  an- 
swered. That  the  council  were  entitled  to  be 
called  Ghemb  Purwar  Audaulet  Gooater.  He 
told  me,  that  tbe  copy  be  bad  ffi?eo  roe  was 
not  well  wortUd,  and  betfCfrd  oF  me  to  make 
out  another.  His  Noonvby  then  began  to  make 
out  another  ropy.  He  bad  written  out  about 
lialf  bis  arzet*,  when  Comaul  ()  lleen  obaerved 
that  be  was  ill,  and  wouhJ  go  home.  He  left 
liis  MooBshy  behind  biro,  and  went  away. 
Jiisi  aa  he  was  going,  be  desired  me  to  semi 
Ahcik  Ear  Mabmud  wiih  the  letter  when  it 
«aa  dooe ;  and  that  he  would  acal  it  at  home, 
mhI  tend  it  l>ack  to  me.  I  then  went  out  of  tbe 
•ffioe,  aiid  told  Sheik  Ear  Mahmud  to  carry  tbe 
WTBce  to  Comaul  O  Deen,  together  with  the 
M OQDahy ;  and  in  case  Comaul  O  Deen  ahould 
affix  hia  seal  to  it,  to  bring  it  back  to  ne,  and  I 
would  send  it  to  Mr.  Fowke.  When  tbe  arsce 
was  wrote.  Sheik  Ear  Mahmud  and  the  Moon- 
aby  carried  it  to  Comaul  U  Deea ;  who  aealed 
It,  and  gar 0  it  to  Sheik  Ear  Alahmud.  Next 
laorniug  tbe  araee  was  shewn  lo  me:  I  direot- 
ad  Rdda  Chum  to  carry  Comaul  O  Dei*n  with 
the  araee  to  M  r.  Fo w  ke.  Thia  was  on  Sunday. 
Comaul  O  Deen  nave  tbe  arzee  to  Mr.  Fowke. 
Two  days  after,  being  Tueaday,  1  went  lo  Mr. 
Fowke*B  house,  who  obaerred,   Tliat  if  two 

rtople  witnessed  the  araee,  it  would  be  belter, 
said,  he  was  right,  if  Comaul  O  Deen  would 
agree  lo  tbe  proposal.  One  gurry  after,  Comaul 
O  Deen  came.  I  informed  him,  that  Mr. 
Fowke  thought  it  would  ba  right  to  make  two 
parsons  affix  their  aignatnrea  to  the  arzee  as 
witoesKes.  He  agreeil  to  it ;  and  two  writers 
were  called,  to  whom  Comaul  O  Deen  said. 
This  is  my  araft*e ;  witneas  it.  On  Tueaday 
a? euiiig  Comaul  O  De«n  came  to  me,  and  told 
me.  He  was  informed,  that  Mr.  Fowke  intended 
to  detirer  in  the  arzee  to  tbe  oouncil  next  day. 
He  requested  to  go  for  one  gurrv  to  the  houae 
of  Mr.  Fowke,  and  to  entreat  him  to  deUrer  in 
Iha  arzee  against  Gunga  Gos in  Sing  firat.  He 
made  use  of  aiany  iotreaties,  and  at  last  1  got 
into  my  palanquin,  and  recommended  hia  in- 
treaty  to  the  oonsideration  of  Mr.  Fowke. 
That  gentleman  anawered,  That  he  would  do 
what  was  proper.  Wlien  I  was  going,  Comaul 
O  Deen  represented  to  me,  that  it  was  fcry 
hard  upon  hira  that  the  araee  against  Gunga 
Oovin  Sing  was  not  delivered ;  for,  it'  the 
oilier  was  given  in  first,  be  feared  he  should 
gain  no  advantage  from  that.  I  advised  him 
to  be  patient,  and  to  give  in  bis.  araee  lo  the 
oounoil,  where  he  would  obtain  redress.  He 
would  not  atleml  to  what  I  aaid,  hut  ran  lo  the 
governor's.    1  went  home." 
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Sheik  bar  Mausiud  being  sworn ;  Rajah  Nan- 
docomar  desires  he  wiH  give  an  aecoont 
of  the  circumstances  of  this  afiair. 

'*  Oae  evening  Maha  Riyali  sittiqg  in  hia 
dewan  khasina,  or  office,  Comaul  ul  Deea 
Cawn  came  to  him,  and  sat  with  hiai  about  aa 
hour  and  a  half;  when  he  was  going  away,  ha 
{minted  lo  his  Moonsby,  who  was  sittiag  at 
soma  distance  writing;  and  ardered  hia  paople 
to  ask,  ir  he  bad  daiahed  iha  araee?  Hia  pco* 
|da  returned,  and  inlbniied  hin  thai  oao  Uf 
was  dona.  He  then  requested,  that  tho  Rqiah 
would  be  so  good  as  to  send  one  of  ha  paapla 
with  the  Moonsby  and  araee  when  it  ahoiild  be 
finished  ;  and  that,  when  he  bad  aeaM  it«  ha 
would  return  it  Rajali  Nundocomar  ordered 
me  to  carry  tbe  paper  lo  Comaul  ul  Daea  « 
it  was  finished,  and  to  take  the  Moooahj 
me.  1  asked  tbe  Moonsby,  if  his  araee 
ready  T  He  answered.  It  was  not ;  hut  be  bad 
only  two  or  three  more  lines  to  write.  After 
one  gurry,  tbe  Moonsby  informed  me,  that  the 
paper  was  ready  ;  and  1  went  with  it,  in  eom« 
pany  with  the  olooaahy  and  another  pcraon,  te 
tbe  bouse  of  Comaul  ul  Deen ;  the  Muoaabj 
put  the  pa|Mir  into  bis  band.  He  gave  lae  bee- 
tle, and  a  hooka  to  anieke.  He  tbea  read  the 
arzee  from  beginning  lo  end,  and  UoHed  out  a 
word  of  it,  in  that  part  which  conoeroed  Mr. 
Graham  ;  and  Gool'hast,  he  said.  In  be  put  ie 
stead  of  it.  He  then  spoke  the  foUowia^  isunia 
to  me :   «  Kheik  Ear  Mahmud,  1  wrote  Ibe 

*  contents  of  this  arzee ;  and  if  a  hiwdred  Co* 
'  rans  are  put  on  my  bcAd,  I  will  swear  to  the 

*  truth  of  every  word  in  it.'  He  then  took  off 
bis  ring,  and  ordered  his  kbidmidgar,  or  aer- 
vaut,  to  bring  his  ink-stand ;  which  waa  ac- 
cordingly done.  He  then  sealed  the  araee; 
and  asLed  two  Moonsbys  and  myself*  whe 
were  present.  If  Ibe  psper  was  well  sealed  F 
To  which  we  answered  in  tbe  affimnatiea. 
After  that,  1  carried  the  paper  home.  R^jab 
Nundocomar  was  asleep.  I  put  the  araee 
under  the  care  of  the  Consomme,  direcluur  biia 
to  give  it  either  to  Rada  Chum  or  Rq|ah  Nan- 
dooomar  in  the  morning." 

Sheik  Ear  Mahmud  examined,  the  Arzee  be- 
ing  shewn  to  him. 

In  what  part  of  this  araee  is  the  ward  Goof* 
bast,  which  you  said  in  your  evidence  was  put 
ia  the  plaee  of  another  P— Comaul  ul  Deea 
made  an  obserralion,  that  Goolbast  ahould  he 
inserted  -in  one  part  of  the  araee  where  Mr* 
Graham's  name  was  menlioaed ;  but  be  did 
not  alter  it  in  my  nresence. 

Is  this  the  petition  wiiicb  Comaul  O  Deen^ 
Moonshjr  wrote  in  R^h  Nundooomar's  boaee^ 
and  wbieh  yoa  carried  firom  theeee  to  tba 
houae  of  Comaul  O  Deen  f — [shewing  No.  1.] 
— ^This  is  the  petition. 

Did  Cdlnaiil  O  Deen's  Moonsby  oepy  tbe 
arzee  from  a  foul  draft  ? — One  man  read  the 
foul  eopy  to  the  MoonAy,  who  wrote  arbak 
waa  dietaled'by  the  other  persoa. 

Wbo.wfB  Ibe  ecb«  p^ma  f^-l  do  aaikaair 
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Ml  name.  1  should  hMm  bin  if  I  WMto  im 
him  agaiD. 

Whose  ferraDl  if  hef— Heia  a  lerraot  of 
Coinaut  O  Deen's. 

Hofr  (to  yoa  know  f—  He  told  me  ao,  aa  I 
aceottpanied  him  to  tjM  houae  of  €oma«l  O 
Dpen. 

DM  Riyah  Nundoconar  read  oter  either  the 
foul  drafi  or  the  fkir  copy  of  the  araee  ?-*-!  do 
not  know  that  he  either  read  the  foal  drafl  er 
the  fak  copy. 

Who  were  the  Moenahyi  to  whooi  Oeanaol 
O  Deen  said,  Is  net  the  paper  well  aeale4? — 
The  two  Moenaliyfl  who  aeoompanied  me  freai 
Rajah  N  undocomar^,  and  who  were  Comaul  O 
Deen'c  aerraiHs. 

Mtxm^tf  Khadar  Newax  Cawn  examined. 
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imak  Niiodocomar  read  the  petitwn 
after  it  was  first  wrote  from  his  diciatioff  r — 
He  did  read  it.  He  first  safe  a  foul  drait  of  it 
into  the  hands  of  one  of  nis  own  peonle ;  and 
then  corrected  it.  He  first  dictated  the  arzee 
to  me ;  it  was  atlerwarda  agfaio  wriUen  by  one 
of  bis  own  people;  and  the  Rajah  then  cor- 
rected that  copy  ^itb  his  own  hand,  and  gare 
it  to  me  to  write  fair. 
.  Ha?e  you  a  copy  of  it? — No.^ 

Do  you  remember  the  subieot  of  the  arzee  ? 
—I  do  not  remember  any  thing  of  it 

Did  you  write  more  avzees  loan  one  that  day? 
— Only  one  that  day. 

In  whose  aame  ?—- Comaul  O  Deen  Cawn's. 

To  whom  was  the  arzee  meiM>t  to  conplam  ? 
— 1  do  not  know. 

Against  whom  was  theoomalaint  ?— Againat 
the  goTerooTy  in  the  arzee  tnat  was  dietatod 
to  me. 

What  was  compIaine<l  of  in  the  arzee  ?-«-! 
before  told  you,  that  I  could  not  tell.  It  is  in 
the  petition,  whkb  may  be  produced. 

Comaul  0  Deen  Cavn  examined. 

Was  the  comptaint  againet  the  iffovemor, 
Mr.  Barwell,  Mr.  Vaaahlart,  and  Rajah  fiol- 
lub,  in  one  arzee,  or  in  more  ?— They  were 
contained  in  one. 

To  bow  many  papers  did  yon  afiiT  yeiir  sig- 
nature  that  day  ?— 1  pot  niy  seal  to  the  arzee, 
and  my  signatare  to  one  rord  en  separate  pa* 
per. 

What  did  that  separate  paper  €entain?-—i[n 
acoonnt  of  sums  given  to  dtflerent  pcrsonv. 

What  was  contaisMsd  in  die  arzee  ?— I  do  not 
know :  let  it  be  prodoced. 

Were  the  names  of  the  memor,  or  any 
other  persona,  menthmed  in  9iat  arzee  ?-^The 
goTernor^s  name  was  meotkHied  ill  the  eeaver- 
sation  heM  with  the  Rajah,  when  the  fool  draft 
was  written  at  night.  The  complaint  was 
ajpiinst  the  goremor.  Mr.  Oraham'a  name, 
Ounga  Oovin  Sing'ai  amt  Sadder  O  Deen% 
were  mentkmed. 

Waa  the  arzee  to  which  yon  set  year  aeaf  at 
Mr.  Fowke's  houae  the  sane  Written  by  year 

Moonaby  eo  thedth  P-*Th»araceaear<d  by  me 
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on  the  8th  waa  the  aame  written  by  my  Moon- 
sbyeiithe#th. 

Did  you  on  the  8tb  affix  yonr  signature  or 
seal  to  any  ether  paper  than  the  araee  and  the 
fard  ?~-No,  1  did  not. 

Was  the  name  of  any  witiwas  affixed  to  thtf 
arzee  F — ^The  ser?aoto  of  Mr.  Powke  did  affix 
their  names  as  witnesses  to  the  arzee. 

Did  they  likewise  affix  it  to  the  fnrdP— 
No. 

Waa  there  in  the  arzee  any  references  to  th# 
separate  paper? — No. 

Was  there  no  arzee  to  explain  the  datore  of 
the  separate  paper  f — Nov  there  was  none. 

Was  there  any  Bemootaula  on  the  fnrd  P— <• 
When  the  furd  nrst  came  oa  the  carpet,  1  was 
blind  and  senseless  with  ery  ing. 

How  did  you  write  the  ftm  in  sncb  a  sHnn- 
tienP— I  wrote  opon  the  furvl  the  words.  Rem 
san  nedum,  or  right.  I  wiela  no  other  pert 
of  it. 

What  letters  or  words  did  yon  write  en  the 
furd  ?—• 'I  wrote  wards  to  shew  that  I  appror- 
ed  it. 

Whether  the  fnrd  centahic^  a  Nat  ef  names 
and  soma  of  money,  or  if  it  eentohied  any  things 
else  ?-- Simply  a  list  of  the  namea  and  sonW 
cellnsifely  taken  en  aoeonnt  of  0ed|felee. 

Wba  wreto  the  fhnlP-^1  do  nee  kAew. 

Who  were  in  the  ream  al  the  Hme  ?-«»Mr. 
Powke  and  Rada  Chnrw  were  present ;  manr 
other  people  passed  baokwaiw  m»d  forwarda 
through  the  rsom;  whe>  they  were,  I  do  not 
know. 

Who  broiMPht  the  pen  and  hik  in,  to  write 
the  ftfrd  r— fircvy  thing  ef  the  kind  waa  there. 

Was  the  name  of  thegofemor  orany  other 
person  fnentiened  in  the  araee f—Tbe  com* 
pMat  was  against  the  iporemor.  Moonshy 
iiKiddev  O  Deen,  Onnga  Govin  Sing,  Mr.  Qra- 
lism,  Mr.  Vansittart,  Itajah  Bullnb,  and  the 
go^mor's  Moenshy's  naoses  were  mentioned 
in  the  arzee.    I  do  net  reeoHect  any  others. 

Waa  there  any  thing  relating  to  the  Ingalee 
affirir  an)l  cettusioiia^  in  the  arzee  sealed  by  yen 
on  the  8th?— The  petition  waa  ?ery  hnig:  I 
cannot  remember. 

€annot  jfon  remember  the  least  ef  it?— I 
can  say  nothing  respecting  the  arzee  tiU  1  ha?e 
seen  It.  [Comaul  O  Deen  Cawn  represetite, 
there  waa  another  amaH  arzee.]  1  gare  in 
another  arzee  respecting  the  Audaulet  oif  Uid- 
gelee. 

How  did  you  sign  the  furd  ? — I  wrote  Res-- 
san  nednrn,  or  '  1  acknowledge  h,'  npon  the 
paper. '^ 

HfiYf  came  you  to  say  yon  wrote  the  furd 
with  yonr  own  hand,  when  you  only  aignedit  ? 
— Azdost  Khood  Noristadada,  whieh^  are  mr 
own  words,  may  mean  aignin^  my  name  with 
my  own  hand,  as  well  aa  writing  it  out  with 
my  own  hand. 

Into  whose  handa  was  that  furd  delivered  ?— 
Mr.  Fowke  said  to  me,  You  hare  giren  me 
this.  I  answered,  I  acknowledge  it.  I  ga?e 
it  into  Mr.  Fowke's  hands,  after  hating  ae"* 
kitowledgedh. 
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Did  yoa  toppote  Ibat  tbc  writers  itood  orer 
you  u  guards?- --No,  I  Hid  not  imagiiM  they 
were  pui  over  me  as  guards. 

Are  you  certain  you  did,  oo  the  8ih  Bynac, 
wrile  any  thing  upon  any  other  paper  in  Mr. 
Fowke's  bouse  heaidift  the  twu  arvres  ? — hone 
but  these  two  papers,  besides  the  I'urd,  which  1 
■igneil,  but  did  not  write. 

Into  whose  hauila  was  that  furddelirered? — 
Mr.  Fowke  aaid  to  me,  You  have  ^iven  me  this. 
I  ADSwared,  That  1  bad  written  Kusaan  nedum 
«pon  it. 

[The  ooeation  repeated.]— I  gave  it  into 
Mr.  Fowke's  bands,  alter  writing  Russan  ne- 
dum upon  it. 

Wlw  was  present  when  the  furd  was  drliver- 
ed  by  Mr.  Fowke  to  you  to  sign  ? — 1  did  not 
■MTK  any  witoesaes;  it  waa  in  Mr.  Fowke's 
iMuae  I  a  onrober  of  people  were  going  back- 
wards and  forwards. 

In  what  room  was  the  furd  delivered  ?— In 
the  bed  chamber. 

At  what  time  of  the  day  was  the  furd  deli- 
vered ?  Waa  it  at  the  same  time  the  other  pa- 
peis  were  deliTeredP— I  believe  about  twelve 
o'clock  the  anee  was  sealed,  and  the  furd  sign- 
ed at  the  same  tioM. 

Were  they  signad  in  the  same  room  f — Yes. 

You  say  that  you  wrote  what  was  desired  of 

J0U|  aiul  thereby  obtained  your  liberty.  What 
D  yoa  mean  by  oblaioing  your  liberty  P— I 
was  got  into  a  place  where  1  conaideral  myself 
•s  siibiected  to  misfortunes ;  from  which  I  was 
■et  at  liberty. 

Was  you  erer  in  danger  of  your  life? — I 
was  apprehensive  of  my  reputation ;  and,  when 
ho  lifted  up  the  book,  even  my  life  might  bare 
ioflered.  [Comaul  O  Deen  givea  au  account 
of  his  signing  the  anee,  £c.]  When  Mr. 
Fowke  deaired  me  to  seal  the  paper,  I  anawer- 
cd.  That  I  bad  made  no  such  promise  to  Maha 
Rajah,  and  that  I  had  not  given  the  arzee  wil- 
lingly ;  that,  in  the  petition,  Maha  Rajah  had 
wntten  Ghereb  Puelvar  AudaaleC  Gooster,  but 
that  1  did  not  know  who  could  be  addressed 
Audaulet  Gooster,  and  who  it  was  that  would 
issue  orders  equal  to  such  a  title :  that  if  he 
would  carry  me  before  any  such  roan,  I  wo^ild 
aeal  the  paper  in  their  presence.  Mr.  Fowke 
was  augry  ;  and,  being  impressed  with  fear,  I 
aealcd  the  paper ;  and  imnsediately  afler  this 
went  out  oftbe  house,  and  raiaed  the  clamour 
of  which  you  have  before  heard.  I  know  no- 
thing further. 

(Shewing  N^  1.)  Is  this  the  paper  your 
Moonahy  wrote  ?^My  Moonshy  wrote  it  at 
Maha  R^ah*s  house. 

[Same  question  respecting  arsee  N**  3.]  My 
Bloonsby  did  write  this  paper.  When  I  went 
to  Maha  Rajah  he  aaked  me,  io  a  friendly 
manner,  What  reason  tempted  you  to  complain 
to  the  governor  against  Mr.  Fowke  P  I  answer- 
ed, that  I  waa  a  farmer;  I  did  not  complain. 
I  gave  au  account  of  what  had  passed  from  the 
bi^inning.  When  Mr.  Fowke  asked  me  im- 
proper questions,  and  was  angry  at  me,  I 
thought  It  oecissary  to  complain^  and  gifo  od 


anee  into  the  goveroorV  bands,  to  lay  bcforw 
the  council.  Blaha  Rajah  asked  me,  if  I  had 
a  copy  of  the  petition  in  my  posaeiskm  T  I  an- 
swered, that  I  had ;  and  then  went  home.  1 
aought  for  it,  bat  waa  not  able  to  find  it ;  Bf 
Moonshy  was  gone  from  Calcutta.  Aa  1  coulil 
not  find  it,  I  inlbrmed  the  Rajah  of  it.  R« 
then  desired  roe  to  write  down  whatever  paita 
of  it  I  could  recollect;  and  that  then  BIr. 
Fowke  would  no  longer  khew^his  anger  to  me. 
I  then  made  my  Moonshy,  who  baa  thia  day 
appeared  as  an  evidence,  write  down  the  arsee 
N^  S,  and  gave  it  to  Maha  R^ah ;  who  de- 
sired me  to  seal  it.  I  acconlingly  fixed  my  oeal 
to  it.  Since  that  time  1  have  heard  notluQg 
more  about  this  arzee. — [Commaul  O  Ileen 
further  observes,  two  Portuguese  writers  have 
witnessed  the  arzee  N*.  3,  though  be  affixed 
his  seal  to  it  iu  his  own  house. 

Mr.  Fovke,  Whether  you  recollect,  that, 
when  you  delivered  ilie  arzee  to  the  p^vemor, 
the  governor  saiil,  is  all  thi»rrne  P  In  answer  to 
which  you  said,  It  is  all  a  lie  ?"A.  It  ia  false. 

Muthtw  Miranda^  a  Portuguese  writer  to  Mr. 
Fowke,  sworn. 

When  Commaul  O  Deen  first  acknowledged 
the  arzee,  K".  1,  was  any  reluctance  abewn  on 
his  part  P — Not  any. 

When  this  paper  waa  ackoowlodKed  by 
Commaul  O  Deen,  did  he  do  it  willingly  f— 
Willingly. 

Did  he  appear  at  all  frightened  P^No. 

Did  you  see  any  thing  like  force  or  Tioleaee 
in  Mr.  Fowke's  behaviour,  when  he  made  thai 
acknowledgment  P — No. 

Did  he  acknowledge  before  yoa,  that  he  had 
told  many  lies  about  Mr.  Fowke  in  a  former 
paper  ? — Knows  not. 

Relate,  as  well  as  you  can,  what  passed.— 
Mr.  Fowke  asked  Commaul  O  DeeOp  when 
the  papers  shall  be  produced  in  council,  and 
thev  shall  demand  the  particulars,  whose  name 
will  you  make  use  of?  He  said,  the  q^eneral^. 
Mr.  Fowke  asked  him  orer  again.  Did  I  men- 
tion the  general's  name,  or  even  my  own  name, 
or  demand  such  a  pa|ier  from  you?  To  which 
he  anawered.  No.  Mr.  Fowke  then  aaid,  Wbr 
will  you  make  use  of  such  names  P  To  whien 
he  answered.  Whose  name  shall  1  meatioaP 
Then  Akerroannu  asked  Comaul  O  Deen,  Who 
required  this  paper  from  you?  Did  yon  give  it 
of  your  own  free  will,  or  did  any  body  insiaten 
your  giving  itP  He  aaid,  I  gave  it  of  my  own 
free  will.  Then  lie  said,  I  went  to  Rada 
Chum,  and  told  him  that  I  have  done  a  mat 
fault  on  Mr.  Fowke.  Rada  Cham  asked  liin» 
What  fault  he  hsitt  conunitted  P  He  then  saidp 
He  had  given  him  the  partiealan,  which  ho 
had  brougbl  in  writing,  in  that  araoe  ;  and  thai 
he  shewed  it  to  Rada  Chun,  who  had  bid  Ilia 
shew  it  to  Nundocomar ;  and  the  Raiah  hid 
biro  carry  it  to  Mr.  Fowke.  Mr.  Fowke  then 
aaked  Comaul  O  Deen,  Whether  this  napar 
was  all  true?  When  he  saids  it  waa  all  In 
hot  one  lie;  and  nidi  thtl  hi 
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fiult  or  Moonnbr  Sii4a«r  O  Dmii  i    and  tba 
dfpunenl Irll  ihenHim,  and.hUainil. 

Did  jriMi  linr  ('uiuaul  U  D««d  ■»!(  for  tha 
piin<>r  back  ? — I  «■>  writing  at  my  ileak,  md  I 
■lid  bear  bim  luk  tii«  paper*  bick,  aiid  a*k 
ybat  be  ibwilif  wrilr  ;  and  Mr.  Fuirke  luld 
biiD,  be  ibou^  ant  .bave  ihe  paper  back,  Dor 
writp  any  lluoi;  in  liii.liouM. 

Dili  Commaul  O  I>een  brinQ  .the  arzeca, 
wbicli  you  wiiDesM^,  along  wilb  bim  to  Mr. 
PoitLe'a,?  — I  du  mtt  know. 

Did  ,tlr.  Fi>wkp,  in  your  bearbg,  ask  any 
qiMwiooa  aboiil  (irewmti? — No. 

Vita  Mr.  Fonke  prewnl  wliCD  you  trigDMl 
your  name  to  ihe  arzM? — I  liijned  it  vo  tbe 
verandj.  Mr.  Pankfl  waa  is  bivown  room: 
Iwlh  Ibf  arzeei  were  lealcit  in  prMence  of  Mr. 
Francifi  Ta*  ke,  and  not  of  Mr.  JMeph  Fowki. 
A(Wt  tiiry^were  lealcd,  (l)«y  were  carried  into 
the  room  to  Mr.  Ja«eph  Fowke.  Tbey  wrre 
bolb  ■eatcd  al  the  aanie  time.  Tbey  were 
•eakd  hefme.  itie4y>n(emitioa. 

Ihil  Cuiiiaiil  O Deeo  Cawn  teeu  Mr.  Fowke 
bvtiire  tlie  teal*  were  put  F — I  do  not  know :  I 
wai  nut  preaeat  at  all  timet  when  Mr.  Fuwke 
and  Comaiil  O  Deeu  were  loectber. 
I  yourael 
)  Dreti  liad  been  with 
that  ilay,  belbre  tbe  teali  were  put  tu  tbe 
•r/<%8.' — I  cannot. 

Wliat  lime  of  the  day  were  tbey  aealed  1 — 

U'liat  lime  did  you  *ee  Cnmanl  O  Deen  lirat 
lliat  dny  f — About  Ico  or  elcfeu,  in  tbe  tc- 

DkI  ynu  lee  him  mile  on  any  other  paper  ? 
—I  did  not 


Is  thai  yniir  liifnaiure  to  N".  3  ? — Yet, 

Did  vuu  hear  Ciunnul  ODeen  aclinnwledi^p 
tbe  signal n re  aihiaownF — I  aaw  him  Heat  it, 
and  hparil  hito  acknowleilfre  il. 

WiK  tbi>  ink  put  on  the  ml  beTore  he  put  it 
on  boili  i^pen  7— Ttie  iral  waa  dipt  in  the  iuk 
beriire  il  wai  put  to  the  papen. 

Di>  voii  kiio»  ir  Mr.  Fouke  did  or  did  not 
ask  Coinaiil  O  Di^rn  any  <|ueationi  relalini^  to 
pre*«Dt<t ' — I  ilo  not  know  :  nol  Id  Diy  prairnrc. 

Whm  time  <liil  Comaiil  O  Deen  come  to  the 
hoiue  F— About  ten  or  eleren. 

In  what  rimui  waa  the  lent  pnl  to  thote  pa- 
per4? — In  Mr..FrauciB  FuwLe'Kroom. 

Are  you  surv  it  waa  nut  ^ut  to  it  io  the 
veriiidii' — No,  il  waa  not  put  in  Ihe  Terauda. 

Dura  Mr.  Francia  Fowkv'a  room  open  to  tbe 
*eraiiila?-  N»,y<iugothrou)[h  thehail  to  Mr. 
Fmiida  ['iii<'bi>'a  roon. 

Where  vraa  Mr.  Fuirke  when  the  teali  were 
put?f-la  bikpwn  room. 

Do  yoa  know  if  C«mtn1  0  Dean  bitl  been 
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with  Mr.  Fowke  barore  the  leaU  were  potP — I 

do  ikot  Tecollecl. 

Did  Comaul  O  Deen  make  any  and  what 

liie? — He  waa  be«;);ii)^  and  |ir*yin|;i  but  1 

I   uot  know  for  what.     He  came  out  to  tba 

Teranda,  and  deaired  Mr.  Fowke  joimerr  to 

intercede  Hitb  bis  latlier;    but  I  do  nui  know 

(iir  what. 

Did  yau  at  any  time  ace  Mr.  Foske  lift  up  a 
hook,  offering  to  alrike  Con.aid  O  Uern  ?— I 
did  not;  but  I  beard  Mr.  Fiiuke  bid  bim  go 
out  of  his  prrsBoce.  [Maitbew  Miranda  brinjr 
aalced  ilie  Mme  quettiuut,  luakea  tbe   latna 

Q.  to  C.  0  Dren.  Are  these  the  two  writers, 
who  jnu  allegeil  m  ere  put  Over  yun,  wbrn  yoi^ 
liirnMl  the  arzee? — A.  Pareira  wan  oiie  uf  iba 
wrjiersi  the  other  pisaed  and  repaiMil ;  ami 
iomeiimea  another  came  in  hia  pl^ce.  WhiJtt 
I  waa  in  cnovarialion  with  Mr.  Fuuke,  aeoi^ 
nrniicaleM  likewi*e  anmeiime*  came.  Tbey 
were  botli  at  first  preient. 

Akermannu,  Servant  to  Mr.  Fowke,  sworn. 

Aka-nannit.  Mr.  Pnwke  aaiit  tn  me,  and  l» 
annitier  wriicr  oamrd  Hirauda,  Listeo  to  what 
passes  belHJzt  me  and  Cnmaul  O  Deen,  Mr. 
t'owkeasked  Comaul  O  Deen,  Wlieiiveticnry 
those  papers  In  CMunril,  and  ihail  beatkrd  aboHt 
them,  wlHt  will  you  aay,  and  ti  buae  name  wilt 
you  mnke  use  of  ?  lie  answered,  Thai  lie 
would  make  use  of  the  gcDerBl's  name.  Ur. 
Fowke  tbrn  sdid,  Why  will  yiiu  make  use  of 
the  geueral'i  name  ?  Did  the  freneral  ai>k  you 
any  thini;  himself,  or  did  I  ask  ynu  any  thing 
ill  the  geoeml's  name  F  Comaul  O  Deen  an- 
BWcrei^No.  Mr.  Ponke  then  said,  Whv  do 
yon  use  tbe  general'H  name  F  lit'  said,  nhois 
namesliall  1  i)se?  Mr.  Funketaid.  Make  iiM 
of  those  pertops'  names  who  make  iiii]iiiriea 
from  y<m  bIkiuI  Ihia  businesa.  I  ihrn  ntbti 
Comaul  O  Deep,  ir  he  had  hiin«eir,  of  bis  nwti ' 
free  will,  written  theie  pa|>era  F  nr  if  he  had 
been  uliliijrd  to  write  tbem  7  CumKul  O  Ottm 
said  to  me,  1  went  one  day  lo  Biboii  Itada 
Churn,  and  de«ircd  him  to  make  me  arqiiainteil, 
wilb  Mr.  Fowke,  as  I  had  said  something  of 
bim  bad:  Rads  Chura  said.  What  bad  thinga 
have  you  Kaid  of  him  7  On  which  I  iuforinnl 
(lada  Churn  of  every  ibing  cooceming  it 


Itsjuli.  Mr.  Fowke  aiked  Comaul  O  Deen, 
I  r  what  be  had  written  waa  true  or  false  ?  Co- 
maul O  Dien  answered,  It  is  all  Irtre;  ihera 
wan  one  falsehood.  Mr.  Fowke  asked,  What 
is  il  ?  Cnmiul  O  Deen  aoawerrd,  Tliere  ara 
Rime  had  (.'irciimalaiicea  relating  toSnilderO 
Deen,  whieli  I  have  concealed.  Mr.  Fnwka 
said.  There  is  cot  oue  lye ;  you  bave  only  let 
one  man  escape. 

Were  yon  in  Mr.  Fowke'*  bed-chamber  willi 
Comaul  6  Deen  r— Yea. 

Did  vuu  see  Mr.  Fowke  lift  up  the  book  to 
strike  Comaul  O  Deeo  P — No. 
.    Were  yau  in  Ihe  room  all  the  time  with  C»« 
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inftui  O  Deen  ?— Coiiiaul  O  Dren  frtm  in  Mr.  )  said  ?— Ym,  he  did  ftsk  for  fomethin^  back  ; 
Francis  Foirki'g  room.     Whrn  Mr.  Foirke     auiI  said,  1  will  ||;iTe  it  io  wntiog  aftcrwanls. 

[Thf  question  re|ietled.]     lie  did  not  ask  t* 
take  it  back ;  but  said,  if  it  waa  returned  tm 


called  me  into  hiK,  either  Mr.  Fowke  or  lUda 
Cliaro  desired  chat  Coiuaul  (>  Deeu  iDi^ht  be 
called  :  1  Cjilled  liiin,  and  carried  him  iut'i  31  r. 
Foivke*s  room  wiib  me. 

From  that  tine,  did  you  cnntinne  in  the  room 
till  Comant  O  Deen  went  away  ? — 1  was  all 
the  time  uresent,  and  not  alwenia  moment. 

Was  Miranda  all  the  time  in  the  r^ium  with 
you  ? — lie  was.  He  went  out  fur  s  moment, 
to  ahut  the  door. 

Was  Fareira  in  the  room  alt  the  time? — He 
was  not  in  the  rooiu  :  be  was  waitiu|;  in  the 
▼eranda. 

I  While  you  were  in  the  room,  di  I  ;\lr.  Fnwke 
nse  any  words  or  actions  that  roi>;ht  tend  to  iu- 
timidate  Comaul  ()  Deen?— N.i. 

Whether  you  are  sure  that  Comaul  O  Deen 
was  not  in  the  room,  before  he  wetit  into  51  r. 
Francis  Fowke*s  room  ?— We  were  in  the  ve- 
randa before.  He  bad  been  in  Mr.  Fowke's 
room  before  that. 

How    looj;^  had  he  been  in  Mr.    Foake'^ 
room  ? — I  do  not  know.     I  knoM-  that  he  was 
io  Mr.  Fowke's  room. 
.   Wua  it  about  a  i^urry  ? — I  do  not  know. 

Do  you  recollect  it'  there  w  nv  any  pen  and 
ink  in  Mr.  Fowke's  ro«>m  ?->!  did  not  see  any. 

Did  ^'ou  hear  Comaul  O  Deen  crv,  or  make  ! 
any  noise?— No.  ' 

Do  you  recollect  Comaul  O  Deen  s  going 
out  of  the  house  ?— It  was  past  one  o'clock. 
Did  you  see  him  go  outP— I  did 
Did  Comaul  O  Deen  go  out  of  the  house  im- 
mediately af^er  going  out  «d'  Mr.  Fowke's 
room  ? — No,  he  went  out  of  ilii*  room,  and  re- 
maineil  tome  time  to  the  feranda. 

Did  he  return  again  into  the  room  ? — He 
went  into  Mr.  Fowke's  room ;  but  not  in  tlie 
room  of  Mr.  Fowke  senior. 

Dnring  the  time  be  was  in  the  veranda,  diil 
be  express  any  signs  of  discontent  ? — He  nas 
displeased,  and  requested  the  paper*  might  not 
be  sent  into  council  that  day,  but  deferred  to 
the  next 

D'u\  he  desire  to  have  the  papers  back  again  ? 
^He  did  not  demand  tbeui ;  but  said  that  he 
would  write  them  better  for  next  day. 

Did  he  make  any  outcry  when  he  went  into 
the  street?— No. 

Was  8liumsherbeg  in  Mr.  Fowke*s  house 
when  Comaul  O  Deen  went  away  ? — I  know 
DO  one  of  the  name  of  Shumiberbeg.  If  I  see 
the  person  alluded  to,  I  shall  be  able  to  answer. 
Name  all  the  persons  who  ware  present  at 
tbe  time.— >1  do  not  remember. 

Were  there  many  people  there  .'—No. 

Jlerrataut  Ulla^  Moonshy  to  Mr.  Francis 
Fowke,  sworn. 

Whether  you  remenilier  Comaul  O  Deen's 
going  away  from  Mr.  Fowke's  house  on  the 
§th  Itepaac.' — I  lio  not  remember  it. 

Do  you  remember  Comaul  O  Deen's  asking 
U  hate  any  thing  reitorud  to  him,  and  what  he 


him,  he  wouhl  alter  it. 

Did  he  way  any  thing  ahoat  falsit3*  P — He 

did  not  say  there  was  any  thing  fake :   be  said. 

There  is  something  wrong  in  it ;    give  it  ne, 

and  1  Mdl  alter  it. 

Dill  he  c(»mplain  that  he  was  forced  to  «rit« 

it? — When  Mr.  Fowke  began  to  fold  up  the 

letter,  he  began  to  cry  out  that  force  had  bcca 

useil. 
[Uuestjou  repeated.]    He  did  crj  out  tbat 

force  was  used,  aUhou*;h  it  had  been  attested 

by  two  witnetkes. 

How  do  you  know  that  the  paper  lie  called 

fur  was  the  same  attested  by  two  witneaaea  ?-* 

He  did  not  demand  that  paper  which  was  at- 
tested by  the  witnesses. 

What  ^apcr  waa  it  he  demanded? — Tbst 

pa|)er  which  was  not  sealed  in  my  presence, 

but  which  he  brought  from  hone  :   it  has  the 

word  *  Isshaad '  upon  it. 
Did  not  you  ask  the  meaning  of  some  words 

and  expressions  io  the  arzee  that  baa  the  word 

*  Issliaad  '  u|Min  it  ?'I  did  not. 
Dill  yuu  (wpy  out  the  contents  of  the  aner, 

N''  1 ;  and  do  \iiu  r.ot  know  the  contents  of  it  ? 
— 1  did ;  I  knoxr  the  subject  and  contents  of 

ihe  arzfp  :  I  learni  it  firU  from  the  mouth  of 
Comaul  O  Deen,  and  atlerwarda  made  myself 
acquaiiiteil  with  it  by  reading  the  arxee,  wnera 

I  foiiud  some  little  diflference  from  the  infor* 
matinn  I  had  received  from  him. 

D»  you  remember  any  thing  of  a  conrersa- 
tion  between  Comaul  O  Deen  and  Air.  Fowke's 
Moon^hv,  Mahmud  Mushruff? — Yes.  Moon- 
shy  MaBmud  Mushruff,  upon  seeing  Comaol 
O  Deen,  expressed  some  anger  against  hioit  for 
ha%int;,  as  lie  said,  once  before  made  him  ^?c 
oath  ;  and  asktd  Comaul  O  Deen,  if  he  came 
to  the  house  with  the  intention  of  doinff  the  like 
again  ?  Comaul  O  Deen  answered,  I  did  ant 
occasion  you  to  swear  by  my  own  pleasure :  I 
wrote  out  an  arzee  for  the  preservation  of  my 
own  character ;  if  1  hail  not  written  it,  my  re* 
putation  would  hare  suffered. 

How  many  petitions  do  you  know  of  Co- 
maul O  Deen's  signing.^ — ^He  put  his 


to  one  arzee  in  my  presence :  other  four  which 
I  have  seen  in  the  hands  of  m^  maater*  thoi^ 
I  know  not  from  what  particnlar  persona  he 
got  them,  were  under  his  aeal. 

Was  either  of  the^e  two  petitionSy  N*  1  end 
9.  the  an  zees  he  sealed  in  your  preaence?-* 
Yes,  this  was,  N*  9. 

Where  was  this  V  S  sealed  ?— In  Mr.  Fran- 
cia  Fowke*8  room,  before  me. 

Further  Proceediiigi, 

W*hat  Mr.  Fowke  said  in  his  Defence  was 
not  minuted.  He  affirmed  that  the  arsee  came 
into  his  hands  (whether  brougbt  by  Comaol  O 
Deen  or  not  he  could  not  remember)  reedy 
sealed.  That  Comaul  O  Deen  acknowledged  it 
iu  the  preseace  of  the  two  winirsifs,  who  atl«t- 
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cd  it,  with  eT^ry  expresfion  that  conid  mark  it 
be  bis  own  ▼oluDtarjr  and  cbeerfulact;  tbat, 
after  Comaul  O  Deen  bad  quitted  tbe  chaoiber, 
lie  returned,  forcing  bis  waj  into  Mr.  Fowke*a 
presence,  declared  his  unwillingness  to  ba?e 
that  arzee  presented  to  tlie  council ;  iotreated 
and  implored  Mr.  Fowke  to  give  it  back  tu  bim, 
I'ell  at  bis  feet,  and  ennbraced  his  legs  with 
such  violence  as  to  give  bim  pain.  That,  pro- 
voked with  thb,  Mr.  Fowke  did  lift  up  a  book, 
which  was  a  volume  of  CburchilPs  Voyages, 
and  with  difficulty  restrained  himself  from 
striking  hiiu  with  iL  That  every  syllable  of 
the  furd,  or  paper  of  bribes,  was  false;  and 
that  he  never  saw  or  beard  of  such  a  paper. 
Mr.  Barwell  in  reply  said  something  upon 
the  subject  of  this  fiart  of  tbe  accusation  ;  on 
which  Mr.  Fowke,  addressing  himself  in  a 
very  earnest  and  pointed  manner  to  him,  said, 
Will  you.  Sir,  declare  upon  your  honour,  or 
your  oath,  that  you  never  received  that  money  i* 
(meaning  the  45,000  rupees  said  to  have  been 
mentioned  in  the  furd  as  received  by  Mr.  Dar- 
veli.)  Mr.  Uarwetl  replied,  •*  that  be  did 
deny  it  upon  his  honour  and  oath."  Then, 
said  Mr.  Fowke,  **  I  must  acquit  you."  The 
refit  of  his  defence  consists  in  iM-oiesiations  of 
his  own  innocence;  and  declarations,  that, 
while  he  lived,  he  would  ever  use  his  utmost 
endeavours  to  detect  and  preveiit  oppression, 
whatever  might  be  the  rank  or  power  of  the 
oppressor;  in  invectives  against  the  charac- 
ter of  Comaul  O  Deen,  and  appeals  to  the  in- 
tegrity of  his  own,  with  much  and  violent  de- 
clamalion. 


The  Etamination  being  closed,  the  Judges 
required  of  the  persons  affected  by  the  sup- 
posed Conspiracy,  to  declare  whether  they 
would  prosecute  the  authors  of  it  at  the  next 
session  of  Oyer  and  Terminer ;  and  the  morn- 
ing of  the  23d  was  appointed  to  receive  this 
determination. 

Mr.  Barwell,  Mr.  Vansittart,  and  Mr.  Hast- 
ings, attending  at  tbe  tiiiia  appointed,  declared 
their  intention  to  prosecute  Joseph  Fowke, 
Maha  Rajah  Nundocomar,  and  Rada  Churn. 
Mr.  Vansittart  and  Mr.  Hastings  requited  bait 
tliould  be  given,  and  bound  themselves  by  a 
reco;;nizance  to  prosecute ;  Messieurs  I^acam 
and  Farrer  were  sureties  for  Mr.  Fowke;  c<»l. 
Thornton  and  captain  Webber  for  Nundocomar 
and  Rada  Churn. 

Sir  John  Doyly  was  employed  as  interpreter 
in  the  first  examination  of  Comaul  O  Deen 
CawD,  before  tbe  Chief  Justice  and  the  Judges, 
on  the  19tb  ;  fearful  of  not  possessing  suffi- 
cient resolution  in  the  presence  of  many  people, 
he  desired  that  some  other  person  might  assist 
liim  in  this  office  on  the  next  day  :  aud  Mr. 
Elliott  was  accordingly  desired  to  attend  with 
him,  which  he  did,  and  was,  in  effect,  tbe  only 
interpreter  on  the  20th. 

The  part  which  sir  John  Doyley  had  chosen 
in  this  business  drew  on  bim  tbe  severe  displea* 
STire  of  th^  lK»ard,  that  is  to  say,  o^  general 
Clavcring,  colonel  Monaott,  and  Mr.  Francis, 
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who  bad  been  assembled  as  usual,  this  beinip 
their  day,  to  a  board  of  inspection,  and  formed 
themselves  into  a  council  for  the  general  de- 
partment ;  they  censured  him  for  neglect  of 
duty,  in  terms  which  directly  imply  a  censurs 
for  having  obeyed  tbe  orders  of  the  governor 
general,  and  threatened  him  with  dismbsion 
from  his  employment  on  tbe  next  instance  of 
the  like  neglect. 

N°  2  and  3  are  extracts  of  the  consultations  of 
the  20tb  and  24th  instant,  containing  the  exa« 
mination  of  sir  John  Doyley,  and  other  mi- 
nutes, which  respect  tbe  affair  in  question* 
These  are  in  themselves  of  no  moment ;  but 
they  mark  the  temper  of  the  majority,  and  the 
interest  which  they  took  in  the  prosecutionu 

But  of  this  they  afforded  a  more  conspicuous 
proof  on  the  evening  of  the  2l8t,  which  was  the 
day  foUnwinirthe  meeting  of  the  judges.  Ge- 
neral Clavenng,  colonel  Monson,  and  Mr. 
Francis,  accom|>anied  hy  the  elder  Mr.  Fowkt 
and  others,  whose  names  are  not  sufficiently 
ascertaine<l,  went  lo  the  house  of  3Iaba  Rajaa 
Nundocomar,  and,  r.s  it  b  said,  gave  him  pub« 
lie  encouragement  and  assurances  of  protec- 
tion. 

This  visit  is  mentioned  without  evidence  or 
vouchers,  as  a  circumstance  of  such  notoriety, 
that  it  requires  neither ;  for  the  substance  of 
the  conversation  comes  only  report.  8ucli  to 
honour  paid  to  such  a  man,  and  on  such  an  oc- 
casion, by  the  actual  rulers  of  the  state,  too 
plainly  Indicates  their  participation  in  the  mys- 
terious intrigues  which  have  been  long  carried 
on  in  the  offices  of  Fowke  and  Nundocomar. 
The  nature  of  tbe  intrigues,  and  the  legality  of 
them,  will  be  best  understood  by  .the  futuro 
event  of  the  trial,  at  tlie  approaching  assizes.  ' 

On  the  25th  instant,  Mr.  Fowke  addressed  a 
letter  to  tbe  Board  of  Revenue,  in  which  he  in- 
closed three  arzees  of  Comaul  O  Deen  Cawn  ; 
these  appear  to  be  the  same  which  were  first 
presented  by  Comsul  O  Deen  against  Ginga 
Gnvin  Sing  and  Mr.  Arcbdekin,  and  to  which 
frequent  allusion  is  made  in  the  depositions.  N* 
4  is  a  copy  of  Mr.  Fowke's  Letter,  and  N*  5 
translations  which  have  been  made  of  tbe  three 
arzees. 

<*  To  the  Hon.  Warren  Hastings,  esq.  Govern 
nor  Geueral,  &c.  Council  of  Revenue. 

*<  Honourable  Sir  and  Sirs;  on  the  ]3tll 
of  Deceml>er  last,  Comaul  O  Deen  Ally  Cawn 
4lelivered  to  your  board  a  |»aper  containing 
many  falsities  injurious  to  my  reputation  t 
which  I  refuted  upon  my  oath,  aud  tbe  oaths 
of  two  otlier  persons.  He  has  now  put  another 
paper  into  my  hands,  which  I  take  the  liberty 
of  inclosing  to  you  for  my  further  justification. 
In  this  paper  it  is  pretended,  that  the  gover- 
nor general  was  active  beyond  the  limits  of 
justice  to  forward  a  charge  tending  to  my  disho- 
nour. Jf  it  contains  a  calumny,  I  shall  rejoioO 
to  hear  that  tbe  author  has  a  brand  of  infamy 
set  npon  hiui,  as  a  public  warning  toall  caluoi^ 
nbtors  and  detractors.  But,  whatever  may  bt 
the  btue  of  the  inquiry,  it  is  evident  that  th^ 
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ffnvf'riior   ffeneral   ui ce  tliouKlit  Comaol    O    maimer:  tlifti  Mr.  Fowke,  in  lh«  basinessof 
mil    10  tie   rfjt^tiii   wlit'ii   aumnsl   iiiv ;    ami     I  hsul  ifiipn  aa  duui'eni>  to  ilip  EiikImH  gen- 


D* I'M  Ally  C^aMii  a  iiiiwii  wlicwi*  te«timony  was    the  T«Hrka  C'olUrifK,  liaii  anknl  nfe  how  uiiicli 

111  _ 

tlierHurr  1  liopi'  I  may  In*  iiiilHlt>tii  in  a  n^iiesi,  ilrnirn,  an  I  kuw  niiich  Ki  ihe  nalivt^  in  power, 
tliai  I  lie  rccniiUiuiti  uf  Com  mil  All>  O  l>«fen  ihrenu-niii^  iite  wiili  Mritre  pilnislimrm  if  1 
ina\  h<i»i*u  |ilHre  uii  tlh-  rt-i'urils  a<i  well  an  hia  ilid  imt  ileciare:  1  replied,  *  iliat  Mr.  Fo«ke 
t'lHiiiiM  ari'iiaiiiiiin.  dui.HfiiMi*!  of  ilie  re«p*ct  I  *  did  nut  say  *»  to  iiie;  and  it' there  aliuiild  be 
uni*  to  (;o«eiDiii*'ni,  I  mni.iit  iiu'niiim  tlie  ^n-  '  *  anv  fBu^picinn  ot  taMi'Nid  m  the  petition,  inj 
veriiur  Kenrral*'!  iiaine  Miiimui  pain,  lliuiiixli  i*  ontb  «%ould  l»e  ri'ijiiiied :'  Giini{ft  Govm  aa- 
e<i«irniially  nrcfwar}  to  uiy  uwn  particular  jua-  i  swered,  '  Cii>  yon  to  Moun^liy  8ui!d«r  O  Dcco, 
tilu-aiiiiii.  I  '  and  H!»k  liiMBiitiri*,  and  Tnitl  follow  50a/ 


•• 


I  li>iie  liirilipr  llielmnour  toiiicliMca  paper  ,  Whilst    I   wan  relatini:    this  con%ersatioQ  to 
uliicti  CuiiMul  Ally  O  l>et>n  Cawu  di'rUrftf  to    SiKidtiO  Ih'rn  at  hm  ImnHe,  Guii|ra  GiiTio 

I'Uinrin:  ul'ur  tioinectni  vernal  ion  betwixt  tbion, 
Ibry  told  HK'.  that  I  tdidnld  not  have  to  swear; 
and  thai  I  neeil  be  under  no  appreheusHins  on 
tlial  accdiint :  bavin;j:  no  resoiiice,  1  cuiiiplied 
wiib  tlie  .M(H)n{ibv'«  and  l>ewan*a  desire,  Went 


ha»e  iM-en  the  iir*it  aocouui  wliicb  be  «  rote  uiib 
bis  own  Iri'e  will. 

**  I  am,  with  ibe  greatest  aubroission,  bun- 
miriihle  hir  and  Sira,  your  very  <»lie«1i*'nt  and 
fcilbtiil  hervant,  Jom:i'II  Fowke." 

Calcutta,  A^rif  I»,  1773. 

Translation  **f  the  accompam/ing  Vapery 

iV .  I. 

**  I  am  desired  to  give  an  account  of  w  bat 
couversaiion  passed  lielween  ine  and  Mr. 
Fowke  :  I  do  here  declare,  upon  the  faith  of 
Biy  rf liLfion,  tlie  truth  of  this  truuKaciitm  ;  viz. 

*'  Hanubser  libose  preferred  a  couipliiiot 
against  uie,  on  account  of  sail  of  bis  Tecka 
('•idlaiiofi ;  ami  the  cause  was  referred  for  eza- 
Ininatiou  to  Mr.  Fowke.  Afier  Mr.  Fowke, 
lia\in{r  heard  both  parties,  hud  disuiisMnl  us,  I 
weut  in  the  eveninif  to  Mocnsliy  8udiler 
l>  Deen,  Mr.  Cvtj barn's  Moonshy,  and  related 
to  him  the  conversation  that  bad  pas^ed  al  Mr. 
Pi»wkc-*s.    feiodder  O  Deen,    *  I   comprehend 

*  the  affsir  :   it  is  pniper  you  should  relate  this 

*  to  (iuni^a  Guviii  Siu^,  Uewiin  of  the  Calcutta 

*  (Jonimitiee.*  Treplied,  '  what  is  the  good  of 
<  relating  this  to  the  Dcwan?  do  you  yourself 

*  relate  to   the   Dew  an    whatever  you  think 

*  proper,  but  pay  attention  to  my  advantage 

*  and  interest :  uiy  affairs  wear  a  very  severe 

*  as|»ect  with  respect  to  administration,  and  1 

*  am  in  great  dilliculties.'  On  the  i9lh  Pag- 
hoou,  I  went  to  Dew^an  Covin  Sing,  and  re- 
lated the  conversaiion  to  him  ;  to  which  he 
made  no  reply,  but  went  to  the  Dui bar.  On 
the  201I1  Pdirhoon,  at  12  o'clock,  Moon<(hy 
Sudder  O  Dcen  Kent  for  me,  and  told  me,  that 
the  interrogatiims  put  to  nie  by  Mr.  Fowke, 
and  my  an>wer  upon  the  sulijecl  of  the  Tecka 
Collaries  of  salt,  had  been  related  to  Mr.  Gra- 
ham by  Dew  an  Covin  King ;  that  Mr.  (jra- 
ham,  without  makini;  any  repl}*,  had  gone  to 
the  governor,  and  relaletl  the  w  hole  civcum- 
ataoee  to  hiiii ;  and,  reiurnintr  10  his  ow  n  house, 
bad  directeil  him  (Sudder  O  Deen)  to  st  iid  fiir 
me,  and  tell  me  to  w  rite  a  pf  tition  U|>on  this 
tuhject,  and  deliver  it  to  the  govenior.  In 
coiiloriiiity  to  what  Svidder  O  Deen  had  said,  I 
drew  out  a  peliiion,  aiid  shewed  it  to  him  :  hav- 
ing ptruited  It,  he  ti'ld  iiie  to  shew  it  to  Giinga 
Govui  Sh«k,  and  m:ike  whatever  dediiciiouN 
and  ttddiiionN  he  shouM  direct  me ;  and  added, 

*  whul  I  now  if II  ^nu,  is  by  the  direction  ot 
'  Mr.  Jidiii  Cniliaiii.'  I  sliewed  tlie  petition 
to  Goviu  Sing  ;  who  told  lue  to  write  it  in  this 


home  and  wr4iie  the  petition,  which  I  ke|tthr 
me :  on  the  'J6'b  Piighmm,  Guuga  Govin  ^ag 
said  to  me,  '  You  have  nut  yet  delivered  the 

*  petition,  and  Mt.  Graham  is  very  angry  abunt 
'  It ;  you  onirlit  to  go  immedialelyr  to  l}ie  go- 

*  vernor,  diliver  your  petition,  and  wait   upon 

*  Mr.  Graham  to-morrow,  with  tbf   accouat 

*  of  your  hating'  done  so,  and  I  will  l>e  at  Mr. 

*  Graham's  bouKe  al  that  time  too.*  I  went 
im mediately  to  the  Kovemor,  and  presented 
the  petition  1  had  pri  pared.  When  the  go- 
vernor had  read  it,  he  said  to  me,  *  You  have 
*■  written  this  accnimt  in  a  difieient  ro^DDer 

*  from  whit  Mr.  GrHham  relaieil  it  t6' me ;' 
I  answered,   *  that  1   iud  not  meotiuned  any 

*  thinff  of  it  to  .Mr.  Graham  :*  the  governor 
tf  plied,  *  Mr.  C;raham  informed  me,  that  Mr. 

*  Fowke  tolil  yon  to  declare  wtiat  you  pre- 
<  sented  to  the  gentlemen,  and  what  to  the 
'  Miitsiidflies ;  and  that,  if  you  did  not,  yon 

*  should  lie  well  punisbeil.'  Froiii  the  tear 
that  Mr.  Gr:iham'8  honour  might  autfer ;  I 
aiiswen'd,  *  that  I  would  correct  the  petiiiaa 

*  to  the  manner  in  which  Air.  GrahHin  had 
(  related  to  bis  bunour,  and  brinf^  it  the  ilay 

*  following.      Ttie    governor    replied,     'Ton 

*  must  not  put  it  nflf  till  to-morrow,  write  your 

*  petition  immediately  in  thia  place.*     I  aaid, 

*  that  I  bad  not  my  Moonhby  with  me ;'  the 
gnvenior  answcretl,'  *■  My  Moonshy  ia  at  band, 

*  dictate  to  him,  and  let  him  write  tahat  Mr. 

*  Gnihaoi  »aid.*  1  was  thua  GOo»trained  ID 
indite  ibis  petition  to  the  govemor*a  Aloonaby, 
which  I  delivered,  when  6nished,  to  the  go- 
vernor ;  but  i  obtained  no  copy  of  it.  1  tbeo 
det- tared  ti»  him,  that  a  false  oath  wonM  ez- 
tinguihh  the  light  of  m^r  religion:  \f  there 
should  be  any  interrogations  made  to  me  r^ 
specting  the  petition,  1  could  not  take  an  oaib 
to  it:  after  bearing  this,  he  dimnitsed  nke.  f 
went  on  the  !271h  Pagho«iu  to  Uooshear  Jang 
(Mr.  Vausitturt) ;  save  him  the  account  of  tba 
petition  I  bad  delivered  to  the  gorerwir,  con- 
cern iuif  the  converbatiun  at  Mr.  Fowke'a,  and 
told  him,  that,  if  I  were  to  be  simply  iuterro- 
i<:atf  d  upon  it,  it  w  as  very  well ;  if  my  oatb 
should  lie  re<piired,  that  I  woutd  not  give  it. 
I  likewise  said  the  same  to  Maha  Rajah  Roy 
UuUub.    J  have,  iu  thii  addrcHi  related  ibd 
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Irath  it{  llii*  tODfietiuD:  kiid  Go)l'*  plcuora 
lip  diiiw  with  nipevi  Ut  ibe  ildcmii(i^|ibb  of 
the  liunuur'l)]^  goieriior  idiI  couocil  upon  it. 
1  lute  uu  iitlivr  ■u)>porl  bi|l  God  tatJ  tiii  Pro- 
phot,  airil  the  geutleoien  of  tlie  niuncil ;  rrom 
lli<^  coiun>cni:i>iiirnt  ut  Hahawbut  Juiik'*  liiue 
til  the  )irt!>>ent,  I  bare  aeteil  u|>ri{;hlly,  and 
h>T«  neiiT  brliire  any  of  the  iiicremiiTe  rulers 
of  litis  niniiitry  ulli-rnl  •■■  untrue  or  unbc- 
cominif  noril.  I  h*ie  here  related  the  truth, 
■ud  aliall  iulcude  du  futlber." 

TrantiatI 


"  BatiautT  GhoH  Yar  Sliinuilir,  hv  meaai 
of  Laiia  AJail  Itoy,  of  crrtain  Tecka  Oullariea, 
pTclrrreil  a  coniiilaint  against  me  foi  fite  (hou- 
aand  maDnili of  aalt ;  iu conaequeiiireDf  which, 
the  )(eneral  auit  luT  me,  and  Itirn  rrlerred  me 
and  UaoaagtT  Gliuije  lo  Ur.  Fuwke,  ihal  the 
geotteiiiaa  might  inquire  inlu  the  cauae.  In 
Ibe  courie  of  the  diacuasinn,  Uanauar  Ghixe 
nid,  ■  Thi«  inao  haa  fpita  large  preaetiia,  and 
'  bv  ihii  meaaa  oliiained  the  buMoeai  of  tlie 

•  Tecka  Collariei :'  Mr.  Fowke  aaid  to  me,  •  if 

*  thoae  be  true,  and  you  liRve  given  any  tKiog 
'  lu  any  Mutaaddie,  declare  it:'  I  anawered, 

■  that  Uanaaicr  Gli.»e  bad  declared  what  wai 

■  falae  ;  and  llist  I  had  not  made  any  prnenta.' 
Ur.  Fi'wke  aftrrwarda  took  duwn,  in  writing, 
the  TCprraentatiuat  of  bolb  partjei;  and  iheu 
said,  ■  I  |)eri('C(ly  canifirehend  ibi*  cau«r,  aod 
'  (ball  relate  it  lo  the  general,  who  will  decide 

"  To  the    Hon 


"  HoiKintahle   Sir,  and   Sin  j    I  take  the 
liberty  of  ini'luaiiif;  three  [letitiomi,  which  »«re 
|iut  ill  tlie  handi  uf  my  aoii  Francia  tome  time 
aince,  lo  traoalaie,  w  '     '  ■- 
should  be  afterwarda 

Comaul  Alii  Cawn  will  determine,  whether  be 
chnaeato  prucerd  on  tbeae  prIiiioQa  ur  not;  he 
ban  oever  countermanded  hi*  former  order  ; 
but,  as  he  loay  not  acruplr  lo  say  falaely  ihat  I 
act  without  bis  priTily  anil  cooseul,  1  beg  Icare 
to  iDliirm  yuu,  iny  sole  intention  io  tayin|^  these 
|ia|iers  befure  yon  ii,  Ihet  tliey  may  be  lafely 
depuKitrd  in  yuur  hands,  io  case  it  should  lie 
lbuii);1it  nrcessary  hereafter  lo  refer  lo  Uiem, 
un  a  charge  of  eonipiracy  exhibited  againit 
me  by  Cornaul   Alii  Cawn,  fur  wh'ich   I  am 

bound  to  linid  up  my  baud  at  the  bar  at  the  but  he  pays  no  r^janl 
iiexl  aesaioM  of  oyer  and  tenuiner  and  gaol  |  at  a  Iims  where  to  ra 
deliTcry ;    the    bonuurable  Warren    llusiings,  ,  plete  the  ioTcitmt-ot.     I  huntbly  rrqurat,  Iht^ 

aM'isUedi 

""'n7i; 


maul  Alii  Caiin,  Richard  Barwell,  esq.  waved 
hii  demand  for  a  Inil ;  but  said,  he  (hould  pro- 
secule,  or  nut,  aa  future  circunisiaaces  might 
ai.|icar.  The  Rajah  Bnllub  and  Baboo  Kikhea 
Kiint,  aa  I  undrtsiand,  wiilidrcw  their  prune- 
ciitinn  FDiirely  :  heinj;  now  lo  rite  or  lall  by  . 
■he  lawa  uf  myronnlry,  I  ahall  aay  iiHihiutf 
at  ihis  time,  lo'  influence  anv  man  either  to  uiy 
cnodernnalion  or  acquiltal,  leaTing  truth  iv  fiiul 

"  I  am,  with  the  moal  perfect  aubminion, 
honourable  Sir,  and  Mr*,  yuur  rerv  obedieot 
aud  faithful  servant,  JoaEPii  ^o«kE." 

"  Fott  n'iUiant,  SStA  Aiiril,  1TT6." 

TranilalionoflhrrtAfatUyinelotedin  JUr. 

Foakt't  LtlUr  to  lie  Bo»ril  ql' Rtnitue, 

iated  (Ac  35th  of  April,  1T75. 
I. 
"  In  the  Bengal  year  uei,  at  the  end  of  the 
tnonlb  Maugh,!  farmed,  from  the  grDilemcn 
of  the  Catcutia  Commiitee,  all  the  salt  works 
in  the  Purgunnahs  of  Keura'  Ma'l,  Ste.  Msd- 
jeh  Mooti'th,  und  Docodumiis,  Ace.  io  that 
ilialrici  of  Hedgrtee,  fur  four  years,  at  aq 
Bgrrement  of  100,000  niaunds  of  salt,  tu  be 
delivereil  at  twice,  at  100  rupcea  ;  aud  1  re- 
ceived io  advance  upon  the  account  00,^00; 
rupee*  out  of  that  auro  ;  the  Dewan  Guiiga 
Guvin  Sing,  by  an  underhand  seillenieni,  jicr- 
■Hided  me  lo  give  bim  36,000  rupees,  upon 
this  agreement,  thai  whatever<iusnlily  iff  lal^ 
I  could  contrite  to  make  mure  Ibin  the  spe- 
cified 100,000  maunda,  be  would  cauM  it  tu  b« 
f'ven  up  on  the  part  of  governmenl,  «»  that 
Ebuuld  have  an  opportuiiiiy  of  ilis^ioaiag  of 
that  salt  whcreTer  I  should  chuse,  and  tlic 
profits  should  be  for  myself.  U(Hin  iliis  agre«- 
menl,  Giinga  Govin  Hiiig  receitetl  from  me, 
the  first  lime,  IS.OOO  rupees  in  muhnrk,  upon 
this  underhand  setilemeut.  lo  the  moulb  at 
Jeyl,  1  made  a  demand  uddd  ihe  UeHsn  to 
haie  the  salt  gireD  up ;  the  Denan  did  not. 
give  up  the  aalt,  but  forcibly  tiHik  Imii,  ma 
15,000  rupees  more,  uo  accouiit  of  ilie  under- 
hand aeltlemeot:  I  wai  iberefore  ^;|Bbte  (O, 
pay  up  Ihe  advance  of  the  salt-works  wiihout 
s  balsDC?.  Those  sall-workera  now  bring  theu 
claims  agaioal  me,  snil  endravour  to  lay  their 
coihplainis  before  tbe  Huzioor.  1  have  beca 
very  importunate  wiili  the  Urwan  ;  and  have 
represented  to  him,  ihal  I  am  poor,  aod  anx 
not  able  U  fulfil  my  iibligalixnN  lor  ihe  afore- 
said sum,  and  bate  entrraied  hiin  id  settle  it; 
lie;  and  I  am  utterly 
the  money,  (o  com- 


esquires,  being  my  pmaecutors :  besides  theia     upon  the  Justice  of  my  d 
l^euilcmen.  I  waa  charged  with  a  cuoapiracy     that  be  may   '      ~     — ' 


,        -    _-      --,    -   ,. j„      -  __  due  10  iny 

Uullnb,  aud  Babou  f^ihen  K.unl,  as  wilt  ap-  j  that  1  may  be  released  fruui  iLi 


against    Richard    Barwvll,    ew).     the    Raji 


■  laaurd  by  the  chief  ji 
lice,  and  Ju^liiws  ttf  the  Hupremp  Cnurt  of  Ji 
dicsture,dsieil  Ihe  I9ih  day  ot  April  17T5.  i 
tilt  date  of  tbe  cf  tdeoM,  oc.iIm  Mih  of  Com- 


At  I  I 


■all- workers  aodmyolber  i-Tediiora,  and 
leisure  U  cumplele  Ihe  guvevuiui-ul's  in- 
vealmeDl. 
Sealed,  "  CoxAUL  Aui  CaDM." 
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II. 


Asiit  from  Comaul  O  Dcciv  Atxi  Caum. 

"Id  the  jear  1 180,  VillactT,  when  ihe  Dun- 
M>uit*  of  the  fftrmt  took  place,  a  daruga  of 
the  Andaulet  to  the  HidgHee  district  was  a|>- 
poioled  from  tlie  |iresencc ;  upon  cooditioo 
that  he  should  not  have  any  thing  to  do  with 
farming,  but  should  confioe  uimseff  tu  the  dis- 
tribution of  justice,  in  dispoteo  oooonming  pro- 
petty,  and  in  caoscs  of  murder  and  rMtery  ; 
and  that  the  officers  of  the  farmers  khoutd  sit 
witli  him  in  the  Culcherry.  On  the^  terms, 
Ram  lUm  Bhose  was  appointed,  on  the  part  of 
Mr.  William  Lnvhin'^ton,  and  wmt  into  the 
■aid  district,  where  he  examined  in  that  ap- 
pointment for  the  space  of  one  year,  and  did  nut 
interfere  in  the  fanning  business ;  and  eren 
consulted  with  the  officers  of  the  farmer,  in  the 
determining  matters  of  propertv.  He  did  nut 
interfere,  in  any  manner,  with  the  farming  bu- 
ainets.  On  account  of  unieasonahle  rains  that 
year,  there  was  a  deficiency  of  many  thousand 
maundsof  salt.  In  the  ^ar  1  lUl,  on  the  dis- 
mission of  Ram  Ram  Hhose,  l^luddun  Cop&ul 
wasapporoted  in  his  place  ;  and,  within  two  or 
thr«>e  months  afler  his  arriTsi,  had  committed 
auch  oppressions  as  pro<loccd  complaints  to  the 
presence  against  him  from  great  numbers  of 
the  Reiota;  and  there  were  great  deficiencies 
in  the  quantity  of  salt  made;  and  the  Salt 
Bangas  were  not  opened  at  the  pn>per  season. 
Afterwards  Dewan  Gunga  Gorin  8ing  dis- 
missed Mudduu  Gopaut,  and  sent  Roup  lUm 
on  his  own  part  there,  who  arrived  at  ilie  end 
of  Chite,  and  exercised  great  oppressions  on 
the  Salt  Keif»ts.  He  kept  the  Salt  Tavildars 
and  Kialandars  two  months  in  chains,  and  col- 
lected 3,800  rupees  from  them  and  others  in  the 
name  of  Dewan  Gunga  Guvin  Sing.  Having 
given  snch  suma  collusively,  how  could  they, 
without  plundering  the  salt]!  make  good  their 
revenue  f  The  said  Kialandars  entf  red  falve  re- 
cords in  the  Duttur,  and  delivered  the  salt  at 
such  a  short  weight,  that  the  surplus,  which 
was  established  at  54  M^  per  hundred  maunds, 
did  not  amount  to  10  maunds.  He  now  de- 
mands from  my  renter,  on  account  of  the  deti  • 
ciency  of  the  overplus  of  salt,  sixty  rupees  for 
every  hundred  maunds.  In  the  Fotlah  which  I 
obtamed  from  the  gr)verunienl,  and  in  the 
agreement  which  I  gave,  there  is  no  such  con- 
dition mentioned.  At  the  tame  rate  at  which 
I  deliver  it  to  the  government,  I  receive  it 
from  the  Reiots ;  for  I  received  advances  from 
the  government,  and  paid  them  to  R«'iots. 
The  said  Reiots  having  plundered  the  salt,  and 
made  short  deliveries;  if  1  do  not  receive  it 
from  the  Iteiots,  from  whence  am  I  to  give  it  ? 
I  issue  an  order  to  the  said  Dewan,  demanding 
of  him  un  what  pretence  Roop  Ham  kept  the 
Kialandars  and  Tavildars  two  months  in  chains. 


•  Literally  a  binding  or  ti/ing.  It  here 
seems  to  mean  a  settlement  of'  the  amount  of 
the  taxes. 


No  ailTaotage  is  derived  from  Roop  Ram's  re* 
maining  in  the  district ;  but,  on  the  contrary, 
ruin  to  the  farmer  and  lots  to  the  guvemmeot. 
I  am  hopeful  that  the  Andaulet  buBineas  may 
either  be  intrusted  to  me,  or  to  the  aaid  Ram 
Ram  Hhose.  It  was  neccuary  that  I  ahould 
make  this  repreaentatioo  to  you.** 

III. 

Arzeb  from  Comaul  O  Dck?i  Alu  Casnt . 

"  In  the  month  of  Bepaack,  1181.  Velarpla, 
Rampusand  Muckerjee  under- farmed  the 
Tccka  Colaries  from  me,  on  account  of  Baboo 
licekenace  and  Nundee  giving  Mr.  Archdeckin 
as  his  security.  In  the  month  of  Cbyte  the 
aaid  |>erson  coniplaioed  agahist  me  to  ihe  gen- 
tlemen of  the  council,  under  pretenee  of  a 
claim  upon  me  for  the  expence  of  working  six 
colhiries;  by  which  I  was  put  aniler  great 
uneasiness  for  three  months ;  but  after  thai 
time,  having  been  unable  to  eatabliab  bis  claia 
by  the  agreement  entered  into  betweco  us,  the 
committee  did  not  find  it  valid,  in  ibe  mean 
time  M ockeijee died ;  and,  during  ei^lit  mooihs* 
afitfr^ards,  none  of  his  heirs  either  came  nigb 
me,  nor  adjusted  strttlement  of  the  farm,  nor 
delivered  the  salt,  according  to  the  a^reenaent 
executed  by  the  Dewan.  The  aaid  gvntlemaa, 
under  pretence  of  being  the  security,  baa  aioce, 
without  giving  me  intimation,  distributed  the 
advances  in  the  different  pnrgnnnabn  and  vil- 
lages of  the  Tecka  C'ollaries,  altliougb  I  am 
the  person  who  farmed  them  from  goveroment; 
and  the  g(K>d  or  evil,  or  the  profh  or  loaa,  which 
may  ensue,  is  niv  coiicem.  By  what  grant 
has  Mr.  ArchilevLin  taken  uptm  hinuelf  the 
management  of  this  business,  to  the  prejudiee 
of  my  affairs?  The  said  gentleman  waaaeco- 
rity  for  Uluckerjee,  and  I  nave  demanded  apoa 
him.  Notw  ithstanding,  from  a  motive  of  ia- 
jnatice,  he  lia«  obtained  poases»ion  in  the  cogn- 
try,  and  has  complained  against  me  to  the 
council,  on  account  of  the  advances. 

**  The  said  gentleman  having  been  appointed 
to  superintend  the  salt  business,  upon  hia  ar- 
rival in  the  district,  in^trad  of  living  at  the 
usual  place,  took  up  his  residence  at  the  Tack- 
fii'l  Cutclierry,  and  pulled  down  the  old  ac- 
commodations, and  built  a  new  one  for  him- 
self, after  turning  out  the  officers  of  the  Cut- 
cherry.  When  the  officers  of  the  Cutcberry 
have  no  place  to  stay  in,  what  must  the  cha- 
racter of  the  farmer  be  in  the  country  ?  Tlie 
Zemindar,  Reiots,  ^cc.  attond  chiefly  on  the 
aaid  gentleman  ;  next  to  him  on  Ropram,  and 
only  wait  upon  the  |»oor  farmer  at  their  lei- 
sure*. The  respousibility  lies  with  the  farmer ; 
but  Mr.  Archdeckin  exercises  an  authority : 
there  cannot  be  three  rulers  in  one  district, 
without  occasioning  a  loss  both  to  the  farmers 
and  the  Company.  I  am  hopeful  for  ju^tice^ 
ike,**  (A  trne  Translation.) 

(Signed)      W.  Chalsiem, 
P«  Translator  to  the  Khalis. 
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EXAMINATION 

nrro  tbb 

CLAIM  OF  ROY  RADA  CHURN 

To  the  Prifilegeof  an  Ambassador,  m  Vakeel 

of  MUB4R1CK  Vh  DOWLA)  NaBOB  of  BENGAL. 

Supreme  Coart  of  Judicature.  Fort  William, 
June  3 lit,  1775.  Present,  the  Honour- 
able Robert  Chambers,  8tephea  Cesar 
Leroaistre,  John  Hyde,  £sqaires. 

The  King,    on  the  Prosecution    of  Warren 
Hasting^,  Esq.  Go?ernor  General, 

against 

Roy  Rada  Churn  anil  others,  for  a  Misde- 
meanor. 

The  Chief  Justice,  beinijf  preTented  by  indis- 
position from  attending  the  Court,  sent  them 
the  folio win|^  Letter  and  copy  of  Mensorial, 
which  he  acquainted  them  he  had  reoeifetl 
from  the  Govenor  General  and  Council : 

"  To  Sir  Elijah  Impey,  knight,  Chief  Justice, 
and  the  rest  of  the  Judges  of  the  Supreme 
Court  of  Judicature  at  Fort  William. 

'^  Gentlemen ;  enclosed  we  have  the  honour 
to  transmit  you  the  copy  of  a  Memorial,  which 
has  been  presented  to  us  by  Roy  Rada  Churn, 
the  Vakeel  of  the  Nabob  Mubarick  ul  Dow  la, 
representing,  that  a  bill  of  indictment  has  lieen 
presented  and  found  against  him  in  the  Su- 
preme Court  of  Judicature. 

**  As  this  person  is  the  Vakeel,  or  public  mi* 
nister,  of  the  Subah  of  these  prorinces,  we  con- 
ceive him  to  be  entitled  to  the  rights,  priTileges, 
and  immunities,  allowe<l  by  the  law  of  nations 
and  the  statute  law  of  England  to  the  repre- 
sentatives of  princes.*  We  therefore  claim 
those  rights  in  his  behalf;  and  desire  that  the 
process  against  him  may  be  void,  and  that  the 
persons  suing  out  and  executing  such  process 
may  be  proceeded  against  in  such  a  manner  as 
the  law  directs. 

**  We  have  the  honour  to  be,  gentlemen, 
your  most  obetlient  bumble  servants, 

"  John  Clavering. 
<^  George  Monson. 
*•  Phiup  Francis." 
**  Revenue  Department,  Fort 

William,  June  20, 1775.  • 

<•  Examined,  R.  S.  Sec.*' 


at  this  presidency,  as  ambassador  or  minister 
of  his  excellency  Mubarick  ul  Dowla,  Nabob 
of  Bengal,  and  has  the  charge  of  all  his  affairs 
and  concerns  there;  and  has  never,  during 
that  period,  acted  in  any  other  character  or  ca- 
pacity whatsoever,  nor  been  the  servant  of,  or 
directly  or  iudireirtly  employed  by,  the  honour- 
able the  East  India  Company,  or  any  British 
subject;  and  therefore  conceives  himself  no 
ways  subject  or  amenable  to  the  laws  of  Great 
Britain,  but,  on  the  contrary,  entitled  to  all  the 
privileges  granted  by  such  laws  to  the  minister* 
of  all  foreign  potentates  or  states  reaideiit  within 
any  of  the  settlements  or  possessions  of  the 
king  of  Great  Briuin.  That  a  short  time  ago 
a  summons  was  issued,  by  sir  Elijah  Jmpey, 
knight,  one  of  his  majesty's  justices  oftha 
peace,  requiring  vour  memorialist  personallT 
to  appear  on  the  then  next  day,  to  answer  to  m 
pretended  charge  of  conspiracy  against  Warrea 
Hastings,  esquire,  governor  general,  and  others  ; 
and  that  your  memorialist,  wholly  ii^norant  of 
the  nature  of  such  charge,  and  of  the  rights 
and  privileges  to  which  he  was  entitled  by  the 
laws  of  Great  Britain  as  ambassador  or  minister 
as  aforesaid,  attended  in  consequence  of  such 
summons,  and  was  required  to  give  bail  to 
appear  at  the  then  next  sessions  of  Oyer  and 
Terminer  to  be  held  for  the  said  presidency  ; 
which  he  accordingly  did.  That  your  memo- 
rialist  is  informed,  that  a  bill  of  indictment  baa 
since  been  preferred  and  found  against  him,  on 
the  said  pretended  charge  of  conspiracy ,  which 
'  your  memorialist  apprehends  and  is  advised,  is 
an  infringement  of  the  laws  of  nations,  and  of 
the  established  rights  and  privileges  to  which 
he  is  by  law  entitled  io  the  character  afore- 
said. 

"  Tour  memorialist  therefore  claims  the  in- 
terference of  the  government  of  this  presidency, 
in  support  of  his  said  rights  and  privileges ; 
and  that  such  censure  may  be  passed  on  the 
parties  concerned  in  the  above  outrage  on  your 
memorialist,  as  the  nature  of  the  case  ma 
seem  to  require.  Roy  Rada  Churn. 

"  A  true  copy, 

"  Rerenue  Department, 
«« R.  Sumner,  Sec.'* 


Copy  of  a  Mrmorul  enclosed  in  the  above : 

^'  To  the  Honourable  the  Governor  General 
and  Council,  at  Fort  William,  io  Bengal. 
The  MEMORULof  Roy  Rada  Churn. 

"  Your  memorialist  begs  leave  to  represent, 
that  be  has  for  two  years  last  past  been  resident 

*  See  the  Case  of  Don  PanUleon  Sa,  vol.  5, 
P.  461, 


majr 


The  Court  directed  Richardson  Mac  Teagh, 
esquire,  one  of  the  masters  of  the  court,  to 
acquaint  the  governor  general  and  council  with 
the  resolutions  of  the  Court  in  consequence  of 
their  letter,  which  \iere  as  follows: 

**  That  the  Court  is  of  opinion,  that  all  claims 
of  individuals  ou^ht  to  be  made  directly  to  the 
Court  by  the  individuals,  and  not  by  the  autho- 
rity of  the  governor  general  and  council. 

**  That  it  is  contrary  to  the  principlea  of  the 
English  constitution,  for  any  person  or  persons 
to  address  a  court  of  judicature  by  letter  mis* 
sive,  concerning  any  matter  pending  before 
such  court ;  and  that  the  higher  the  station  is, 
the  act  is  the  more  unconstitutional. 

«*  That  the  stile  of  th^  letter  now  before  the 
Court;  seeming  to  be  of  the  nature  of  an  order 

$ 
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ra'ihpr  thin  |>elitioii,  is  a  Mile  in  w  hicb  no  court 
of  justice  ou{;ht  lu  be  adilmseil.** 


June  23,  1775.     Present  ill  the  Juilgrot. 

Mr.  Jarreit,  Attorney  for  the  East  Inilia 
Co(n|iHi)y,  (tffereil  two  papers  to  the  Couit, 
^hicii,  lie  aitpinintpil  thcin,  he  was  dirrcieil  tu 
deliver  fruiii  the  i><iv(Tiiur  e^enpral  aiHlcouni'il. 

Court.  We  can  not  receive  pa|>erB  in  that 
irrei^nlar  nniinpi- :  if  you  u  ill  deliver  the  papers 
to  tiiecnunsfl  lor  the  C'umpany,  anil  he  thinks 
proper  to  acqnaini  the  Court  h  ith  their  con- 
teniM,  we  have  no  ubj»-rtion. 

The  ciuinftH  tor  the  Compan?!  having  pe- 
rns4*«l  till*  |Mi)>er^,  saiil.  he  saw  Dothin)f  impro- 
per in  them  ;  upon  which  he  read  them  to  the 
Cuuri,  as  IoIIomh: 

Extract  tfComultafion^  June  22,  1775. 

We  ha^e  recPHPil  two  pa|>ers  from  your 
Court  hy  Mr.  Mat- Vi'H|rh,  who,  as  we  under- 
•taiid,  came  to  us  as  one  of  the  masters  in 
equity.  It  he  was  sent  tmni  yon  in  that  cha- 
raeipr  to  us,  we  must  observe  a  want  of  form 
and  re^iieiM  due  to  the  (i^ivernmeut  of  this 
country,  as  he  ranie  witbuul  his  usual  forma- 
lities. 

We  olfserve  with  deep  concern,  that  the 
cTaini  made  h\  this  i(ovprnment,  of  certain  pri- 
▼itotfes  and  iminuuities  in  behalf  of  a  |iersoo, 
w  ho,  being  a  public  minister,  ap|>eart  to  us  en- 
titled tu  Niich  pi  i»  ilexes,  should  be  deemed  by 
the  indues  of  a  very  extraordinary  kind. 

We  inform  vou,  that  Uov  Rada  Churn  is  no 
common  Vakef  I :  he  receives  a  rou%iderahle 
■alary  fmrn  ihe  Sou  bah  of  llen^al,  as  his  pub- 
lic ministt-rat  this  presidency.  At  his  appoint- 
ment, he  was  honoured  with  the  siirpeach 
dress  and  lMir<ie,  which  are  marks  of  hi|(n  dni- 
tinction  ;  and  on  the  delivery  of  his  credentials 
to  Ihe  tfoiernor  "^ncral,  he  received  pauD  and 
ottar  from  him. 

We  have  made  such  Replies  to  your  Reso- 
lutions, as  we  think  consivtent  with  our  honour 
and  dignity  ;  snd  we  hnve  dii^ectetl  our  attorney 
to  instruct  our  counsel  lu  move  to  quash  tlic 
indictment,  no  far  as  it  concerns  liuy  Rada 
Churn,  the  S<ui!)airs  Vakeel. 
A  true  extract. 

(Signeii)     H.  AtmoL,  Assistant  Scr. 

Extract  of  the  Cunsultation,  June  22,  1775. 

1ft  /{<  wlutioH,  That  the  Court  is  of  opinion, 
that  all  claims  of  individiinls  outiht  to  be  made 
directly  to  the  Court  by  the  indiiiduals,  and 
not  by  the  authority  of  tlie  tr'nerDor  i^eneral 

and  council. Rep  ft/.    Hie  cUim  in  question 

is  not  that  of  an  iii<h%ultial,  hut  of  theifovcrn- 
ment  of  this  presidency,  on  IK-Jralfof  the  mi- 
nister or  representative  of  the  rhief  Indian  po- 
tentate or  power,  within  tlie  pri>%ince  of  lieu- 
1^1,  il'iliar,  »nil  Ori*>sa  ;  beiwirn  whom  and 
the  l^ttKt  India  Company  a  treaty  t^uiisisted 
previous  to  the  p.tsxin^  ihe  late  a«-i  of  parlia- 
ment (under  the  authority  of  which,  and  his 
BHgetty *i  charier  |f ranted  in  pursuuuce  thereof, 


tlie  Supreme  Court  if  established)  and  with 
whom  the  i^vernmenl  of  the  presiilency  have 
been  instructed,  since  the  paisiui;  of  such  act, 
to  make  a  furiher  treaty  or  treaties  :  for  these 
reasons,  it  was  ineumbent  on  the  Qovemment 
to  make  such  claims  of  exemption,  on  oo«« 
plaiui  to  them  made  by  the  party  injured,  ai 
wfKihl,  under  similar  circumstunci's,  liave  Wlea 
made  by  the  authority  of  |{ovemment  in  Eufp- 
land.  The  government  of  this  presitlcucy  miict, 
ill  all  their  nrt^ocialions  and  traomctirms  with 
the  country  powers,  be  considered  in  every  re- 
spect as  invested  with  sovereiifn  authority  and 
all  its  incidents,  under  the  ezpreas  aanciiOD  of 
the  Hriiish  laws.  The  Company  have  nocv  a 
public  minister  residinif  at  the  court  of  the  Na- 
bob, Soubah  of  these  provinces. ,  The  applica- 
tion now  under  ronsideration  has  been  made,  as 
near  as  circnmstanues  would  admit,  in  the  man- 
ner above  alluded  to,  there  not  beinff  ia  this 
country  any  officer  of  the  Crown  or  Com|iaBy 
invested  with  powers  similar  to  those  of  his  ma- 
jesty's atlorne\  i;eiieral  in  Gnfflaod;  who  wonld 
there  have  been  the  proper  omcer  to  have  taken 
coKoisance  of  such  a  compUiut,  on  the  repre- 
sentation of  {fovernment,  without  puitioif  the 
party  injnre<l  to  the  necessity  of  personaHy  or 
directly  makiiii;  his  claims  to  a  court,  the 
authorit  V  of  which  he  conceives  himself  no  way 
amenable  to. 

2d  R( Solution,  That  it  is  contrary  to  the 
principles  of  the  En{*lish  constitution,  for  any 
person  or  p«'rsuus  to  address  a  court  of  justice 
DV  letter  misbiic,  concernin<f  any  matter  pend- 
in|f  before  such  court ;  and  that  the  hijg^her  tbs 
station  is  of  the  person  or  periions  so  addressing', 

the  act  is  the  more  nnconstituliunal.i Rep!^» 

The  idea  of  an  address  frum  iudi«iduala  seenii 
to  run  thi'ou-'h  the  whole  of  this  Ilesolutioa 
also  It  is  sufficient  lor  us  to  observe,  that  the 
application  made  tu  the  Court  wax  not  made  by 
the  mendiers  who  have  Kif^ned  it,  in  their  pn- 
vate  capaciiii'S,  but  ia  their  no'iiic^l  one,  as 
constitutin!;  the  i^overnment  of  this  presidency, 
conformable  to  the  |iowers  vesteil  in  the  majti- 
rlty  of  the  governor  general  and  council  by  the 
late  act  of  parliament.  The  opinion  »f  the  Su- 
preme Court  d«H's  not  apply  at  all  to  the  pre- 
sent i*aw,  bow  far  sueverit  may  be  ri^^ht  on 
general  principles. 

3'J  RtsolutioM.  That  the  stile  of  the  letter 
now  before  the  I'ourt,  seemini;  to  be  of  the  na- 
ture of  an  Older  rather  than  {lelition,  is  a  stile 
in  which  no  court  of  justice  uu:;ht  to  be  ad- 
dressed.—/ir/>(V'  This  Rpfudutinn  will  be 
mure  fully  ami  satisfdctorily  auswereil,  by  re- 
ferring; to  the  terms  oi  the  apiflicaiion,  than  by 
any  remark  thereon.  The  claim  of  a  rij^ht.is 
not  an  ordir,  either  in  ft*rm  or  sulnlaince; 
neither  was  it  our  intention  tu  address  the  Court 
by  peti'ion. 

A  true  extract.  H.  Auriol, 

Assis«aoi  >ei'jetary. 

The  Court  inquired  whetlier  either  iit  the 
papers  hud  any  address,  ami  vrere  inl.ormed 
ihey  had  uot.  The  Court  then  returned  tba 
fulluK'iug 
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Answer  to  the  mbope  Papert, 

The  Court,  with  very  f^reat  concern,  per- 
ceive, that  a  messaire  sent  by  the  first  officer  of 
their  Court,  for  the  pur|»ose  of  preventing  a 
correspondence,  which,  it  carried  on,  must  end 
in  altercation,  has  been  esteemed  by  the  Coun- 
cil a  want  of  respect  in  the  mode  of  deliveriuff 
It,  and  has  pi*oduced  that  very  altercation  whico 
it  was  evidentlv  intended  to  prevent ;  an  alter- 
cation which,  in  the  first  instance,  ought  to  be 
atopped;  and  therefore  the  Court  will  not 
make  one  single  observation  on  the  want  of  ad- 
dress to  the  Court,  or  the  subject-matter  of 
their  papers.  Those  who  first  end  a  dispute 
whirh  may  be  of  ii>  much  consequence  to  die 
puidic,  in  our  opinion,  act  with  the  most  dig- 
nity, and  deserve  b^t  of  the  public.  The  issue 
of  this  husiopss  sufficiently  evinces  the  impro- 
priety of  the  mode  of  application  by  the  Go- 
vernor GeneraJ  and  Council ;  if  the  Company 
tlioii4(hL  it  right  to  apply,  there  are  but  two 
modes  in  which  it  could  properly  l»e  done. 
Though  neither  tlie  Crown  nor  the  Company 
have  an  Attorney  General,  ihey  have  a  stand- 
ing counsel;  a  motion  ouf;ht  to  have  been 
made  by  that  counsel ;  If  ibey  did  not  think 
proper  to  instruct  that  counsel,  the  proper 
mo4le  was  by  pt*tition  ;  it  is  the  mode  that  the 
charter  has  prescrilied  for  the  East  India  Com- 
pany, whose  agents  the  Governor  General  and 
Council  are.  An  appeal,  under  the  circum* 
ataiiceM  descrilied  by  the  Act,  is  a  matter  of 
right :  to  preM*rve  that  decency  necessary  in 
applicationj»  to  his  majesty 'a  court  of  justice, 
the  East  India  Company,  as  well  as  all  oiher 
Bp|>etUuts,  must  not  claim,  but  prefer  an  hum- 
ble petition.  These  are  the  words  of  the 
charter.  It  is  a  false  point  of  honour  to  de- 
cline it,  there  is  nothing  humiliating  in  it ;  it  is 
mere  matter  of  form.  This  being  thus  ex- 
plained ;  to  prevent  any  further  altercations  of 
this  nature,  the  Court  niu<t  inform  the  board, 
that  thpy  cannot  (respect  l>eing  had  to  the  diif- 
nity  of  his  majesty's  court,  and  to  the  welfare 
of  the  Company)  receive  in  future  any  letters 
or  messages  but  in  that  form.  With  respecst 
tcit  the  application  itself,  the  Court  does  not 
esteem  it  any  question  relative  to  the  East  In- 
dia Company  having  a  power  of  receiving  am- 
bas-sadi»rs,  nor  what  right  ambassadors  pro- 
perly constiluted  and  received  by  them  may  be 
intiiled  to.  We  observe,  that  Roy  Rada  Churn 
states  in  bis  Memiirial  to  the  Council  (for  what 
purpose  we  know  nut),  that  he  was  called  upon 
by  a  summons  issued  by  sir  Elijah  ImpeyiyJcnt. 
one  of  bis  majesty's  justices  of  the  peace.  We 
must  acquaint  the  U'wrd,  that,  the  matters  laid 
to  the  charge  of  Koy  Rada  Chum  being  of  a 
public  nature,  and  alTecting  the  first  member 
of  government  in  this  presidency,  the  Chief 
Justice,  unwilling  to  act  alone,  called  upon  all 
his  lirethreii  for  their  assistance ;  and  that  the 
■umiuoiis  was  signed,  and  every  order  in  the 
cause  luade,  by  every  one  of  the  judges  of  the 
Supreme  Court  of  Judicature,  after  mature  de- 
Jiberatioo,  and  an  eumiiiAtiOB  that  look  lip  • 
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whole  day.  Roy  Rada  Churn  was  not  at  that, 
time  apprized  of  his  being  invested  with  tlia 
sacred  rights  of  an  ambassador:  though  h'm 
claim  is  made  very  late,  if  he  is  really  and  bon$ 
fide  investeil  with  such  ritrhts,  they  will  most 
undoubtedly  be  allowed  him  in  their  full  ex- 
tent. The  claim  seems  serious,  and  deserve* 
the  attention  of  the  Court,  as  it  is  made  by  the 
G(»veriior  General  and  Council;  they  knufr 
the  facts  upon  which  they  claim  it ;  the  Court 
cannot  lie  apprized  of  them.  As  we  are  con- 
fident  the  claim  wouhl  not  be  made  without 
grounds,  we  shall  expect  to  be  informed  of  the 
following  circumstances,  without  which  we 
cannot  determine  the  claim.  The  Question  ap- 
pears to  us  to  be,  whether  the  Naliob  Mubarick 
ul  Dowlah  stands  in  such  a  relation  to  the  East 
India  Company,  as  to  be  able  to  send  to  thip 
presidency  a  public  minister,  upon  whom  the 
rights  of  ao  aml>assador  can  attach ;  therefore 
we  shall  expect  that  the  gentlemen,  who  made 
the  claim  in  his  behalf,  do  verity,  by  affidavit^ 
that  the  Nabob  Mubarick  ul  Dowlah  is  a  so- 
vereign indepeudent  prince.  That  he  is  in  m 
situation  to  make  war  and  peace  with  this  set- 
tlement. That  he  is  a  prince  lui  juris,  Tluif 
he  appoints  his  ministers,  and  performs  all  actp 
of  sovereignty,  independently,  and  without  the 
controul  of  this  government.  That  he  is  in  all 
negociatlons  treated  as  a  prince  tut  juris.  These 
are  facts  within  the  knowledge  of  the  gentle- 
men of  the  C'ouncil ;  they  can  verify  them  ^ 
and  if  they  do  not,  the  Court  will  understand 
that  they  do  not  consider  him  as  princeps  su^ 
juris.  It  will  be  necessary  likewise  to  inquire 
who  the  person  is  that  is  sent  as  vake«?l,  or  «im- 
bassador,  and  what  are  his  powers.  We  shall 
expect  to  have  it  verified  by  affidavit,  that  a 
vakeel  is  a  public  minister,  having  the  right  j*tf» 
revocandi  domum ;  where  he  was  eotnmoraot 
at  the  time  he  was  appointed  vakeel,  and  for 
twelve  months  before,  et  cujus  ditUmi  tuno 
subditut  fuit.  We  shall  likewise  expect  it  to 
be  verified  by  the  gentlemen  of  the  Council, 
that  they  have  always  treated  Roy  Rada  Chura 
as  a  fierson  invested  with  all  those  rights  whicbi 
they  claim  on  his  behalf,  and  that  they  do  in  no 
respect  whatever  consider  him  lubject  to  the 
order  or  controul  of  this  government.  Theat 
matters  must  be  cleared  up  :  otlierwise  the  al- 
lowance of  this  claim  may  be  an  inlet  to  e 
grievance  much  complained  of,  the  exertion  of 
the  power  of  a  double  government.  These  cir- 
cumstances are  pointed  strongly,  that  the^ 
may,  if  eoasible,  be  obviated.'  As  a  treaty  is 
mentioned  in  the  pa|iers  between  the  hon.  the 
Company  and  Mubarick  ul  I>i>wlah,  the  Cour^ 
expect  that  treaty  to  be  laid  before  them. 


Jum  28,  1775. 
Present,  all  the  Judges. 

Hr.  Farrtr.  I  have  the  directions  of  the 
Governor  General  and  Council  to  move  the 
Court,  tliat  Roy  Rada  Churn,  a  public  mi- 
oiiter,  or  faked,  of  the  Nabob  Mubftrick  a) 
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Dowlali,  may  l>e  rxpmpt  from  •  prosecution 
coniiiieiiced  atfBinsi  lii'i*  ^y  ^Vdrrm  llaBtini^, 
esq.  Governur  Cienerat ;  and  that  t lie  pioaecti- 
tiou,  so  fur  as  it  cMinrerns  him,  may  beqnaidied ; 
und  that  the  Court  mat/  pass  such  cetuure  and 
punishment  us  they  shall  think  proper  on  the 
persons  who  have  cormnenceJ  the  prosecution. 

Court,  You  must  spet'iry  the  Cfinsare  and 
punishment  you  wish  the  Court  to  pass. 

Mr.  Far  re  r.  I  did  not  conceive  that  to  be 
necessary ;  1  be^  leave  to  withdraw  timt  part 
of  the  f notion. 

(The  words  in  italic  were  accordingly  struck 
out.) 

Mr.  Farrer,  in  support  of  the  motion,  said, 
That  Roy  Rada  Churn,  having  iMnng  informed 
that  a  prosecution  had  been  commenced  against 
him,  had  presente«l  a  .Memorial  tn  the  Governor 
General  and  Council,  Rtatinfr*  that  he  was  a 
▼akeel,  or  public  minister,  to  the  Nabob,  and 
claiming  the  privile{;e  of  an  ambassador.  That, 
in  consequence  of  that  application,  the  Go- 
vernor General  and  Council  had  sent  a  letter 
to  the  Court,  claiming,  for  him,  such  privilege; 
that  an  answer  was  sent  to  that  letter  by  the 
Court,  which  had  nroduceil  a  message  from 
the  Roard ;  to  which  an  answer  had  likewise 
been  sent  by  flie  Court.  Thst  as  the  Court, 
io  their  last  answer,  had  said,  that  they  did  not 
consider  this  as  any  questiou  relative  to  the 
right  the  East  India  Company  might  possess 
of  receiving  ambassadors,  be  would  decline 
Myin«r  any  thing  as  to  that  point.  | 

Court.  We  haVe  given  no  decisive  opinion : 
therefore  exercise  your  own  judgment. 

(Mr.  Farrer  then  proceeded  to  make  some 
observaiioiirt  on  the  measaige  sent  by  the  Court 
to  the  Council.) 

C'Ourt.  >Ve  think  it  highly  improper  that 
tny  message  from  us  ^should  be  ctimmented 
vpcm  hy  counsel ;  what  was  mentioned  iu  that 
message  was  intended  as  hints  to  the  gentlemen 
ivho  made  the  claim  on  behalf  of  Roy  lUda 
Churn,  of  what  it  would  be  necessary  for  them 
to  prove,  which  no  doubt  they  have  done ;  we 
therefore  wish  you  would  confine  yourself  to 
what  you  can  support  by  affidavits. 

Mr.  Farrer.  We  have  atfidavits  to  prove 
«Tery  thing  that  is  necessary  to  be  proved ; 
what  has  been  mentioned  as  necessary  to  be 
aop|Mrted  by  affidavit,  1  do  not  conceive  requi- 
site ;  many  of  the  things  are  what  cannot  be 
■worn  to,  *but  which  I  hope  will  be  admitted 
from  their  public  notoriety.  First,  I  shall 
prove  the  Nabob  Mubarick  ul  Dowlah  to  be  a 
■overeign  prince,  and  that  be  exercises  acts  of 
•overeignty ;  I  conceive,  that  in  all  matters, 
where  the  laws  of  England  have  not  altered  his 
aituation,  he  must  be  a  aovereign  prince  ;  he 
•zercises  criminal  jurisdiction  Uiroughout  his 
«lomioiou8,  and  signs  the  death-warrants,  with- 
out any  controul  ivhatsoever  from  this  govern- 
ment. He  has  exercised  the  right  of  sending 
Ambassadors  time  immemorial.  He  is  pos- 
'Wtmod  of  a  royal  miot,  aod  gihss  money.    Ho 


:  keeps  in  pay  a  bod^  of  troopa.    From  all  tb 
I  cirrumsianc«*s,  it  is  evident,  he  is  a  aovercigii 
!  prince.    1  will  also  lieg  leave  to  mentioa  aa 
,  olKcrvation  of  the  Chief  Justice  tbo  other  4ay, 
.  which  was,  **  That  the  ambaHador  of  a  pow* 
I  erful  prince  would  be  entitled  to  no  roon!  pri* 
'  vilege  on  account  of  his  potency.**  Therrfbrc  M 
^fortiori  the  present  weakneosoftbe  Subirfi  aboidd 
be  no  argument  why  his  ambasaadors  aliooM 
not  have  their  privilege ;  tbey  oo^bt  ratber  ov 
that  account  to  meet  with  protection  fWNn  bis 
Majesty*!  courts  ofjustioe.    If  the  Nabob  m 
not  the  sovereign,  1  should  be  glad  to  boow 
who  ii.    Other  European  settlementa  acfcnov- 
ledgje  the  sovereigntv  of  tbe  Nabob ;  and  I 
iostructed  to  say,  that  a  Frenchman  ia 
under  actual  confinement  for  mnho  ausdo 
nour  committed  within   tbe   provincea.    IW 
asserting  that  the  Nabob  is  not  tho  aovereign^ 
would  be  productive  of  the  most  dreadful  ooo- 
sequences.    It  wpuld,  in  all  probability,   be 
productive  of  a  war  between  nt  and  tho  aevcnd 
European  nations  who  have  sottleoionta  within 
the  provinces.    For,  if  the  iovereignt  j  b  veiled 
in  the  Company,  all  the  disputes  within  tho 
provinces  most  of  course  be  decided  by  na.    Aa 
to   the  Nabob's  he\ng  princepi  imi  juri$^  that 
cannot  be  veritied  by  affidavit ;   it  io  aufficical 
if  he  is  received  as  such  by  his  own  subfe^s. 
Rada  Churn  Roy  was  invested  with  thoensigaa 
of  his  office  from  the  Nabob,  whieb  wao  at- 
tended with  an  extraordinary  degree  ofhoooor 
in  the  mode  of  conferring.    Ho  received  hm 
letters  of  credence  in  September  1773.     Ray 
Rada  Chum  has  resided  m  this  settlement,  in 
the  character  of  vakeel,  or  public   mioislcr, 
ever  since  thot  lime,  except  for  an  interval  of  a 
few  days,  from  tbe  S2d  of  May  to  the  SOtb. 
Though  he  should  have  been  dismiasod  in  iba 
intermediate  space ;  yet,  if  the  indictment  wu 
found  afterwards,  it  ought  to  be  quashed.    Roy 
Rada  Churn,  by  virtue  of  his  appointment,  re- 
ceives from  the  Soubab  a  salary  of  900  rupees 
per  month. 

The  Counsel  for  the  Company,  in  aopport 
of  the  motion,  produced  the  folk>wing  papers : 

1st,  Memorial  of  Roy  Rada  Chura.  Copied 
p6gellOl. 

8d.  The  letter  from  the  Council  to  the  Coor^ 
which  inckMed  that  Memorial,  dated  SOth 
June,  1775,  which  had  boon  altered  by  tbo 
Clerk  of  the  Crown  (with  the  permisHon  of  tho 
Court)  into  the  proper  form  of  a  petition. 
Copied  page  1101. 

3d1y,  The  folbwing 

ArriDAvrr  of  Rot  Rada  Cbubsi. 

"  Tbe  Kino,  at  tbe  profecotion  of  Wanen 

Hastings,  £squire, 

Mgain^ 
*<  Ror  Rada  Cuuen  and  othen,  for  a  Bfitdo^ 

ineanor. 

**  Roy  Rada  Chum,  the  peraoo  abovemen* 
tioned,  maketh  oath,  that  he  »  a  Hindoo  native 
of  the  province  of  fieqgii,  aodii^  BOir«  aad  fte 
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two  years  and  ufrwarda  last  past  baa  been,  raai- 
dent  in  CalcuUm,  at  Fort  Wiiliam,  aforaaaid,  at 
the  public  minister,  or  rakeel,  of  Mubarick  ul 
Dowlah,  Nabob  of  Bengal,  Babar,  and  Orissa, 
(except  for  about  tbe  space  of  ten  days  in  the 
month  of  May  last)  and  chai^yped  with  the  con- 
ducting and  transacting  his  affairs  and  /con- 
cerns with  the  honourable  the  East  India  Com- 
pany and  others,  at  tbe  Presidency  of  Port 
tViiliam  aforesaid;  and  that  he  receives  a 
monthly  salary  of  900  rupees  in  virtue  of  such 
Ifis  appointment  and  office  aforesaid  ;  and  was, 
on  his  being  inrested  therewith,  honoured  by 
his  said  master  the  Nabob  with  a  Chauxpaur- 
chait  Kelaut,  a  Sorpaitch  Marissab,  a  Jaighaw, 
m  Calaughee  and  Horse,  as  ensigns  of  ouch  his 
appointment  and  office ;  and  that  the  Surpaitch 
Marissab  was  tied  on  this  deponent's  head  by 
the  Nabob  himself,  as  a  a  roark  oi'  distinguished 
honour.  And  this  deponent  further  saitb,  that 
on  his  introduction  to  Warren  Hastings,  esquire, 
the  then  governor,  as  minister,  or  vakeel,  as 
aforesaid,  he  received  from  him  beetle  nntt 
and  ottar,  which,  this  deponent  saiih,  he  be- 
lievea  are  not  usually  given  to  vakeels  of  Ra- 
jahs, or  others  of  inferior  rank,  but  only  to  tbe 
public  ministers,  or  vakeels,  of  tlie  Subabs, 
Nabobs,  or  other  superior  Indian  states  and 
powers. 

**  And  this  deponent  further  sshh,  thst  he  is 
not,  nor  during  tbe  period  first  above  written 
has  been,  in  the  service  or  employment  of  the 
■aid  East  India  Com|>any,  or  of  any  British 
subject  whomsoever ;  but  is  retfideut  in  Cal- 
cutta as  tbe  public  mimster,  or  vakeel,  of  the 
aaid  Nabob,  and  on  no  other  business  whatso- 
ever. And  this  deponent  further  saiti>,  that 
there  is  not  now  any  other  minister,  or  vakeel, 
of  the  said  Nabob  Mubarick  ul  DowUh  resident 
in  Calcutta,  or  at  the  Presidency  aforesaid,  as 
Ibis  deponent  verily  believes. 

<«  Signed,  

**  Subscribed,  tbe  mark  or  name  of 

"  Roy  Rada  Cuorm." 
'*  Sworn  at  Calcntta,  this  <28th  day  of  June, 

1775,  before  me.    J.  Htdr.*' 

4tbly,  Copies  of  Letters  of  Credence,  Dis- 
mission, and  Re- appointment,  from  the  Nabob, 
addressed  to  tbe  Crovernor  General. 

From  tbe  Nabob  Mubarick  ul  Dowlah,  to  tbe 
Governor :  reoetved  tbe  93d  of  Septeiaiber, 
1772. 

**  Roy  Rada  Churn,  who  has  been  honoured 
with  the  appointment  of  vakeel  at  your  pre- 
sence, on  the  dismission  of  Roy  Ramnaut,  now 
procee<is  to  you.  He  will  atiend  upon  you  for 
tbe  transaction  of  my  affairs  ;  and  your  favour 
toward  him  is  greater  than  I  can  express." 
(A  true  translation.) 

"  Wm .  RfiOFEARN,  Persian  Translator.*' 

From  the  Nabob  Mubarick  ul  Dowlab  to  the 
Governor ;  received  the  39d  of  May,  1775. 

**  As  Roy  Rada  Chum  has,  for  some  time 
fuH^  baea  an  idla  persoOft  and  coDmkrioK  his 


being  retained  as  my  vakeel  intirely  useless,  I 
have  dismissed  him  from  the  1st  of  Suffer,  in 
the  16th  sun  (yesr  of  his  Majesty's  reign) ;  and 
WMte  this  for  your  infonnation."  (A  tma 
tranalatioo.)  «•  Wm.  Redfearn,  P.  T.'* 

From  the  Nabob  Mubarick  ul  Dovilah  to  tha 
Governor;   received  the  SOth  of  May,  1775. 

**  I  some  lime  ago  informed  you,  that  I  had 
dismissed  Roy  Rada  Churn,  at  the  aolicitatiun 
of  Yatebar  Ally  Caun.  As  the  said  Roy  has 
been  for  a  long  time  employed  as  rov  vakeel  to 
you,  I  have  re- instated  him;  and  I  re<|uesi 
that  you  willabew  him  the  same  degree  of 
favour  as  formerly,  and  pay  attention  to  what- 
ever he  represents  to  you  on  my  part."  (A  true 
transUuion-X         '*Wii.  Redfearn,  P.T." 

The  following  Affidavit  of  Mr.  Redfearn  was 
affixed  to  the  above  Letters  : 

**  The  King,  at  tbe  prosesutiott'  of  Warrea^ 

Hastings,  Esquire, 

against 
*'  Roy  Rai^a  Chubn  and  others,  for  a  Misde-^ 

meaner. 

(*  William  Redfearn,  of  Calcutta,  gentleman, 
maketh  oath,  and  saith,  tUat^  the  Persian 
writing,  in  the  paper  hereunto  annexed  con- 
tainiHl,  is  a  true  copy  of  the  original  letters  of 
credence,  dismissi(»n,  and  re- appointment,  of 
the  above-named  Roy  Rada  Churn,  as  vakeel 
to  the  Nabob  Mubarick  ul  Dowlah,  nhich  have 
been  tiled  among  thfe  records  and  muniments 
of  the  honourable  the  East  India  Company,  at 
their  presidency  of  Fort  William  aforeaaid, 
taken  and  made  by  this  deponent  from,  ami 
carefully  compared  with,  auch  originals ;  and 
that  he  has  a  knowledge  of,  and  is  conversant 
in,  tbe  Persian  language  ;  and  that  the  Eng- 
lish writing,  contained  in  the  said  annexetl  pa« 
per,  b  a  true  translation  of  the  said  original 
letters,  to  the  best  of  this  denoneni^s  judgment 
and  belief."  Signed,  **  Wm.  Redfearn." 
**  Sworn  at  Calcutta,  this  28th  day   o\'  July, 

1775,  before  the  Court,  J.  FRrrcuARO,  Clerk 

of  the  Crown." 

5.  Articles  of  a  Treaty  and  Agreebtent  lif- 
tween  the  Governor  and  Council  of  Fort 
William,  on  the  part  of  the  English  EasI 
India  Company,  and  the  Nabob  Mubarick 
ul  Dowlah. 

On  the  Part  of  the  Company, 

**  We,  the  Governor  and  Council,  do  engagf 
to  secure  to  the  Nabob  M4ibariok  ul  Dowlah, 
the  Soubahdarry  of  the  provinces  of  Bengal, 
Bahar,  and  Orissa,  and  to  support  him  therein* 
with  all  the  Company's  forces,  against  all  bis 


enemies. 


On  the  Pari  of  the  Nabifb. 


AancLK  I. 

"  The  Treaty  which  my  father  forroerlj 
concluded  with  tbe  Company  upon  his  first  ac- 
ceisioD'to  tht  Ninm«t»  eogagiog  to  regard  tka 
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Imnniir  >n<1  rrpuiaiHin  or  th«)  Compioj,  aiiil  of 
tba  Gottmor  •■id  <'anndt,  ■<!  hii  own;  mil 
that  vnlrml  iDln  willi  inv  l>nillwr>  ihp  Nibiilii 
NnZiiii  ul  Unulah  >iid  Sjcl'  ul  Doolah  ;  ili« 
Mine  trralirH)  -u  tar  M  ia  iuiHifikiili-nl  witli  llip 
trur  E>|iirit  iiiirm,  aiul  muuiii|[  ibcreot',  I  da 
Iki«1»jp  THtitjp  ,aiiil  confirm. 

Article  II. 
"  Tlir  kiPS  bat  liren  crftriouiljr  plratM  to 
fnini  iinio  ilie  Eii^lUli  Ea>(  India  ('iiui|iitiv 
thi-  D^«<niip.-s1>i|i  <>r  Iting^l.  Itn(i:ir,  anil 
OriiM,  ai  »  Irrr  tifi  I'lir  I'lir ;  and  I.  Iiaiiii(f 
■n  eiilirp  cnnddrtirf  in  iliem,  inil  10  llicir  nt-r- 
TKnts  srlllrJ  in  iliis  cuunlrT,  Ihul  nutliiti);  wImI- 
•Trr  he  ympvwtit  ur  vnied  ioto  eXrculiini  bj* 


Mj.  Nrwnwti.  Aa  coonw)  ra  tbe  proaMutioa 
■gainst  Ko}  Kada  Cburn  (irfcetber  with  otbcn) 
tor  »  (.iHiNpiTairt  a|[aioat  ihe  Gavmtor  Geoml, 
I  rannnl  but  rue  to  oppute  thii  crtr— rdinwy 
apnliialiiia. 

I  iinilFntanil  ihe  motioa  ehieflir  to  br.  That, 
Kov  lUila  (.'burn  claiminK  the  pririlvg**  afaa 
aintasBaitnr,  rlie  Mnioril,  by  llieir  »droMM^ 
mo*r>  tlir  Court,  ilial  the  iDdiutmcnt,  for  m 
riMi*|>irary  uKainM  him,  may  b 
I  alter  part,  at  Bni  manlieurd,  at  the  pi 


juuhMLf  ll 


ire  uriiril;  *)■. 
I      l«t.  The  mvereiunij  of  the  EaM  India  Cob-' 
I  pany.     I'hrir  jHiwer  to  declare  war  aid  mako 
n,  dJ-nijiatinir  Iron,  m*  liuiiuiir,  iulere^i,  '  l*»«*l  »'"■  WD»«iiiently  to  recein   aRitaM- 
ilie  umNJ  ul  my  coiiiitry,  do  (hmfore,  for  >.  "<»'•  ■"''''"' '"""  jiuriioie, 

■        '      ■       i-       ..-.!.      1       9,1,    That  Mub-nck  uJ  Dowlah  ia  ■  amwt- 
reiipi  priiici',  poatenini;  the  rit[lit  of  aeiHliBf 
Hiuha'itud'ira,  which  rii-hi  be  haa  altraya 
ciifil  ;  and  ihal  he  exprriaeiiactaof  >o*  — 
hkcMl->e  in  ihe  ti<Kuwii>i;ii)i>t'iiiret: 
lit,  l)y  kep)iiD|{a  btandiiiicaraiy. 
2iiil,  And  l>)  pcMrstinu  lliv  power  of  odial* 
niilraiing  eriiiiinat  ju>iice. 

'    *  '     hrbalf  ol'  Ilia  eiarlleney,  we  are  !■• 


thebi-lter  ciiniliiciintr  llie  afuira  ol'ihe  SiHibab- 
darry,  anil  iiT-ninuiinj^  my  hoiiuur  and  iiilerrM, 
oad  thit  iif  Ibe  Coiiip'jiiy,  tii  (he  be^  uiaiintr, 
•Itrre.  that  the  |>niiei'iiiiK  ilie  |irotinct-i  i>t' 
Beti^mt,  U.itiar.  and  l»ri<^M,  ;md  iliv  I'mrt  (utfi- 
Cieiil  Tlir  thit  purpnw,  lie  inlin-ly  \r(l  lo  iht-lr 
tliicretiiiii  aiiil  ^hnI  imiii^ineDi  ;  in  (-uii>iil«'ra- 
tioHul  ihrir  payinL;  the  kiiif;  Sliah  Aahini,  by 
motithl^'  jiaymenli,  ai  by  tii«ty  aKrerd  no,  the 
•Dill  ot  riiprri  tnu  larki  bixtren  Ihiiusaud  kix 
Itundred  and  hix,  lenaDuas.uiid  nineiiicr  nipee« 
(aiti.eou  W  0) ;  and  in  me  Hubarick  d1  Uinv- 
&th  tiie  annual  ilijieod  uf  nijieei  tliirty  one  larLa 
e>i;bl.v  -  •      ■      ■ 


e  lhoa»nd,  nine  hunilred  and  ninety-  I  •ini:i""'h«jd 


ix.  tbe 


thousand      ■"«»'' 


s  (31,81,9910). 
of  ru)in'*  fitieen  lacki,  ei|;hTy' 
Dine  liunilred  and  niurty-uui-,  nmi:  autm 
(t5,Rl,991  P),  liir  my  bouie,  lervant^  and 
Other  expenc«(,  indiajiruaably  iiecri.xary  ;  and 
the  reinainini;  (1111)  of  rupcea  aixleen  lackil 
Tuprea  (iS,OU,000)  for  the  aupginrl  of  luch 
•capoya,  )ic»n!i,  aud  beTciiniljs<ieii,  ai 
pro)ier  Inr  my  aatwarry  only  ;  but  « 
count  ever  lo  exceed  that  amount. 

Article  III. 
"Tlie  Naliob  Minauh  Duwiah,  who  wai  at 
the  inaunce  of  tlie  gocerjinr  ami  geuilemen  of 
the  council  a|i|iniulfd  Nabob  of  tbe  pnirimva, 
•nd  inieklrd  with  ibi;  mana)[enieiil  nl*  afliiirs, 
in  cnnjiinctjin  with  Mab  Itiijili  DiKiliibram  Hnil 
Jucifat  Seal,  aball  continue  in  tbe  name  [inat, 
ond   with  the  name  authority  ;    and,  huMnir  « 

Effect  cunfiJence  in  him,  I  mureiiTrr  »t'rc«  to 
I  him  have  tbt-  dUbursiogof  tlieabijte  aum  uf 
rupfcs  sixteen  lacks,  lor  llio  purputra  ebove 
mentioncil. 

"  This  anpTemrnt  (by  the  Ueisini;  of  Gud) 
•liatl  be  iiitiilably  obiwriei)  for  eier.— Dated 
the31>.t()ay  Kf  .March,  in  iheyear  ofourLoi'd 
1770."        S-ijiied.     "Jons  t'ABTitB,  Jkc," 
(A  true  .-..(.y) 

Signed,  VV.  VVvKNC,  Sec 

Glhly,  A  Sunnud  Iritm  (Itp  Nabob  Mecr  Jtt- 
fier,  in  cnn>n|iieDi'e  of  a  t'eruiaiin  lii)m  ihe 
kiuif,  inindr.iiinif  a  Tirnier  Suunnd  t<>  ibe  Com- 
pany, for  cnintoif  nioaeg  in  CtlttUlUf  IB  Uie 
aanw  of  Uw  JuBg. 


fiinni^  of  bis  aji)KiinimeBt  i«  Takerl,  t 
iiiini»ieri  hi*  brin;;  inveiiieil  wiih  all  the  aolem- 
nities  i»iial  on  the  occaiion  ;  ibe  punessioo  of 
ilary  of  900  rupees  ■  mnnth,  and  beiog  dit- 
'  '  t  received  by  Ibe  )^»eraor  os  an 
:iir  that  be  ^te  liira  altar  and 
111  sujipnrt  of  which  laat  alle^< 
II  ot  Ihe  person  sent  as  an  unnt- 
avit  uf  Kuy  Rada  Chum  ■  pro- 
«e  are  lold,  thai  every  ItiinK 
which  the  case  will  ailmit  tf, 
bicli  is  the  only  Jiist  poaitioo  that    haa  been 


may  be  mFniinned,  and  which  renders  it  very  uDnvce 
no  ac-  *"')'  ''"'  '"^  '"  ^'y  '■*"''*  upoD  the  pYeaeat  tn. 
eakiun,  tbao  takiiii{  ua  ihe  aole  point  of  right  ia 
the  perauD  sendini;  itie  public  minister ;  tor,  if 
thstis  not  ealalilisbed,  the  ri|;hl  of  tbe  p<  isui| 
sent  ceaiM-s  at  cnnrae  ;  and  it  ia  imraalrridl  how 
fur  the  penon*  to  whom  such  amlaaaadnr  ii 
sent  ai^  vekted  with  Ibe  jtawer  of  receiving  or 
trealintr  with  bim. 

On  tbe  6rsl  appUration  of  the  council  oo  tbil 
accaiion,  your  lunlnhiiis  annouDced  fire  thingo 
necrtaary  lu  be  ettabli^ed  by  aSdavii,  in  aup- 
port  of  ihe  claim  on  tR'tialf  uf  Hufaarick  al 
Dowlab,  the  prrion  aendinK  a  puhiic  mioiater: 

111,  Tlul  Mubiiriik  ul  Duwiah  b  a  au*e- 
niga  independent  prince. 

Sil,  That  lie  ia  in  a  situatiao  to  ba  able  t» 
make  war  and  peare  wiili  ibis  NCttleraent. 

3dly,  That  he  is/irjjicr^iiniijaru. 

4lbly,  tliAl  be  n|i|Hiiuis  his  ministevB,  aad 
perfHrnis  all  acts  offtverei-rnty,  iadepetidciitlj, 
end  without  tbe  coniruul  of  this  governmeat. 

5ihly,  That  be  is  in  all  negotiaiiuaa  treated 
as  a  prince  taijurit. 

In  KUpjiori  ul  which  facta,  inatNd  of  aaj 
aSitavit  brinf;  produced,  ilie  niiniater'a  tMp> 
poseil  tettrrs  of  credence  are  lead ;  and  a  treaty 


ofaiii  of  March  1770, 


ce  are  lead ;  and  a  treaty 

i,lMimittkNabakuk 
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the   Company,    ezhibitMl ;    by  the  Utter  of 
vhich  it  is  ?erv  obfioos,  that  the  two  first  re- 
qui§iies  for  pstablishi»ir  tlie  claim  are  disfirofed, 
and  the  de|iendency  of  the  Nabob  on  the  Coio- 
pany  fully  established.     Instead  of  l)eing  able 
to  make  war  or  peace  with  this  settlement,  the 
Company  agree  to  support  him  in  his  sabab- 
ship  with  their  forces,  and  to  allow  him  ao  an* 
nual  stipend  of  rupees  81,81,991  9,  which  they 
think  ly^oper  to  make  the  disposition  of,  by  set- 
tling: tM  ezoences  of  his  salary,  by  limitinir  the 
number  of  liis  peons,  seapoys,  ^.    They  sti- 
pulate  for  the  continuance  of  the  thep  officers 
and  ministers  in  their  posts,  aud  expressly  ap- 
point one  of  those  ministers  to  have  the  dispo- 
sition (iu  the  manner  therein  mentioned)  of 
one  moiety  of  the  money  at  that  time  allowed 
him  by  the  Company  ;   which  stipend,  so  al- 
lowed him,  was  in  the  ensuing  year,  by  order 
of  the  court  of  directors,  reduce<l  to  the  sum  of 
16,00,000  nipees  per  annum.     Will  these  acts 
and  power  in  the  Company  shew  a  so? ereii^^n 
independency  in  Mubarick  ul  Dowlah,  and  his 
being  able  to  make  War  and  peace  with  this 
settlement  f    Do  they  not,  on  the  contrary,  in- 
contestibly  prove,  not  only  his  dependency  on 
the  Company  :  but  that,  thoui|[h  nominally  a 
Nabob,  he  is  in  fact  no  more  than  an  instrument, 
and  may  be  deemed  an  afl^eot  of  theirs?  It  does 
not  appear  that  he  e?er  thought  himself  a  so- 
vereign prince,  or  till  on  the  present  occasion 
ever  conceived  he  had  a  right  to  send  an  am- 
bassador,  which  he  C4)uld  ooly  now  have  been 
prompted  to  by  some   friends  of  Roy  Rada 
Churn,  in  order  to  lend  him  ao  assisting  hand 
on  so  pressing  an  emerge  ncy  ? 

The  only  presumptive  act  of  soTereignty 
Tesieii  in  or  exercised  by  Mubarick  ul  Dowlah, 
is  his  signing  the  warranis  on  capital  convic- 
tions iu  the  presidency  Aodaulet  court,  l>efore 
the}  are  carried  into  execution  ;  but  even  this 
is  a  delusion:  and  political  motives  in  the  Com- 
pany, when  they  created  these  courts,  induced 
them  to  vest  this  powerin  him,  which  will  be  pre- 
sently fully  explained  ;  aud  we  shall  shew  the 
constituting  the  courts,  and  administering  crimi- 
Dal  justice,  to  be  sovereign  acts  of  the  Company, 
and  not  of  the  Nabob.'  As  to  the  Nabob's  stand- 
ing army,  announced  as  ao  instance  of  tbesn- 
▼ereiguty  of  the  Nabob,  and  of  which,  though 
we  are  informed  by  the  counsel,  there  is  not 
one  jot  of  proof;  your  lordships  will  find  bir 
army  a  very  inoffensive  one;  for  it  is  no  other 
than  his  swarry,  of  which  the  number  of  sea- 
poys  and  peons  is  limited  by  the  Company: 
nor  can  the  Nabob  have  occasion  for  an  army, 
who  has  no  possessions  to  hise,  and  who  is  pro- 
tected III  the  place  be  holds  by  the  forces  of 
another  power,  which  the  Company,  by  the 
treaty  which  has  been  produced^  hare  under- 
taken to  protect  him  in. 

That  Mubarick  ul  Dowlah  is  not  a  prince  sua 
juris^  will  not  bear  a  moment's  contention. 
His  being  a  Nabob  would  not  make  him  such, 
if  be  had  obtained  bis  Sabahsbip  by  the  regular 
line  of  appointmeDt  firom  tbe  Mfogul,  whose 
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created  to  superintend  tbe  afisirs  of  a  provincey 
and  was  removable  at  pleasure ;  but  there  has 
not  been  a  lawful  Nabob  since  the  death  of  tSu- 
jab  Caon,  which  hapiiened  in  the  year  1739. 
It  is  well  known  that  Mubarick  ul  Dowlah  is  a 
son  of  Neer  Jaffier,  the  Jammada,  wha  was 
created  a  Nabob  by  lord  Clive;  from  which  cir- 
cumstance, the  itiea  of  a  princess  sutjurU  ceases 
immediately  ;  and  I  believe,  after  what  has 
been  shewn,  will  presently  appear  more  fully : 
I  need  not  suggest  that  the  Company,  in  their 
negociations,  have  not  treated  or  ever  consi- 
dered Mubarick  as  a  prince  mi  jurit;  so  thai 
there  does  not  appear  the  least  proof  before  tbe 
Court,  of  any  one  of  the  five  requisites  declared 
as  necessary  to  be  established,  or  a  ground  for 
a  supposition  of  sovereignty  in  the  person  said  to 
create  and  send  tbe  public  minister  or  ambas* 
sador  to  this  settlement  which  renders  it  unne- 
cessary for  me  to  consider  bow  far  the  Com- 
pany have  or  have  not  an  unlimited  authority 
lor  sending  or  receiving  ambassadors.  From 
tiie  deficiency  of  evidence  in  support  of  the  pre- 
sent claim.  It  is  unnecessary  on  our  parts  to 
produce  tbe  affidavits  we  have  obtained,  to  dis- 
prove what  we  thought  might  have  been  at- 
tempted to  have  been  sup|>orted  :  but,  in  order 
to  convince  your  lordships  how  ill-adTised  and 
ill-fn^nnded  the  claim  is,  we  shall' evince,  by 
the  affidavits  of  the  Governor  General  and  other 
gentlemen  of  the  old  council,  that  Mubarick  al 
Dowlah  is  every  way  dependent  on  the  £ast 
India  Company,  who  appoint  his  officers  and 
servants,  allow  him  an  annual  stipend,  and 
themselves  possess  the  entire  command  of  tbe 
military  power  of  Bengal ;  that  he  has  neither 
a  seapoy  to  command,  an  inch  of  land  to  enjoy, 
nor  a  rupee  in  bis  treasury,  more  than  vi bat 
the  Company  may  think  proper  to  allow  him  ; 
and  although  the  criminal  courts  were  nomi- 
nally tbe  courts  of  the  Nabob,  yet  that  these 
courts  were  created  by  the  Company,  in  the 
month  of  August  177S,  by  their  own  authority, 
lYitbout  consulting  or  requiring  his  concur- 
sence  ;  and  the  mode  of  the  said  province,  set- 
tled by  tbe  late  presid«*nt  and  council,  to  be 
under  tbe  inspection  and  control  of  the  Com- 
pany's servants. 

with  respect  to  Roy  Rada  Chum,  who  is 
taught  to  swear  himself  a  public  minister,  I 
believe  it  never  entered  his  imagination  before, 
that  be  was  more  than  a  c^iunion  vakeel ;  nor 
is  a  public  minister  ever  constituted  by  that 
name  ;  for  at  tbe  court  of  Deihy,  where  am- 
bassadors are  received,  and  a  real  power  is 
|K>S8essed  of  creating  tliem,  they  are  distin- 
guished by  the  name  of  Elchee ;  and  by  tbe 
affidavits  before  mentioned,  it  will  appear  from 
gentlemen  long  reaident  in  this  country,  a 
▼akeel  was  never  looked  upc>n  as  a  public  mi- 
nister, or  entitled  to  the  rights  of  an  ambassa- 
dor :  but  even  supposing,  for  a  moment,  the 
creation  was  legal  and  regular,  and  Ro>  Rada 
Chum  actually  hail  been  a  public  miniHter  ap- 
pointed in  tbe  year  1772,  it  ap|»ears,  and  is  ad- 
mitted, that  he  wss  dismissed  by  the  Nabob  as 
aftidiiMlofrtmtliedd  of  April,  1TT5|  and  k 
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Bot  re-admtlted  tiU  ftoroe  time  in  May  follow- 
lAff.  Id  the  iDtennetliate  time  between  bis  dis- 
■iiMiou  and  re-appoiutmeni,  the  crime  for 
which  be  ia  imlicted  was  committed,  ditco? ered, 
•nd  a  protecution  lor  it  actually  commenced ; 
to  that  hia  excelleacy's  ambassadorial  claim,  if 
there  waa  a  upround  for  it,  would  stand  him  in 
BO  stead  on  the  present  occasion,  and  it  only 
exposes  the  wishes  of  those  who  prompted  him 
to  make  it.  1  therefore  hope  your  lordsbipa 
will  dismiss  the  motion,  nith  coats. 

Mr.  Brij.  Mr.  Newman  has  so  fully  ob- 
tcnred  on  the  insufficiency  of  the  et  idence  pro- 
duced in  support  of  the  claim,  that  I  think  it 
unnecesaary  to  add  any  thin|f  to  what  he  has 
■aid  on  that  head.  1  shall  therefore  proceed  to 
point  out  the  definition  of  an  ambassador,  as  I 
find  it  laid  down  in  the  books,  which  will  in- 
eontestiUy  prove  that  Roy  Rada  Churn  cannot 
be  considered  in  that  li)(bt ;  and  thm  proceed 
to  ahew,  from  the  nature  of  the  Mogul  go- 
vernment, how  far  the  Nabob  Mubarick  ul 
Dow  lab  comes  under  the  description  of  a  sore- 
rei|p  independent  prince. 

Ambaasador  is  a  person  sent  by  one  soTe- 
ffign  to  another,  with  authority,  by  letter  of 
credence,  to  treat  Qpoo  affairs  of  state.  Coke, 
4  Inst.  153. 

It  is  therefore  requisite,  that  th*  person  who 
calls  himself  ambassador  should  be  sent  by  a 
king^,  or  absolute  potentate  or  state  ;  and  that 
be  should  ha?e  leltera  of  credence  from  the 
■o?ereii;^n  by  whom  he  is  sent,  containing;  his 
nppoiutmcnt  and  in«tructiona.  Cuke,  4  Inst. 
153. 

Therefore  one  who  hath  not  sofcreii^  autho- 
rity cannot  send  an  aml»os8a«for  to  another, 
lb.  Grotius  de  li.  h  P.  I.  ii.  c.  18,  §  9. 

No  subject,  thou;rh  he  be  very  great ;  nor  a 
Vicero\  ,iu  whom  it  woiilil  be  hii;h  treason.  When 
the8cot«(  (inconsultoprincifte)  sent  Lowden  and 
others  to  LewiH  13,  to  tieut  in  the  name  of  the 
whole  nation  for  aksistance,  he  would  not  re- 
ceive them.  Queen  Elizabeth,  in  like  manner, 
refused  to  receive  ChriNtopher  Assonville,  sent 
to  her  in  quality  of  minister  of  state  from  the 
duke  of  Alva,  then  ij;ort*mnr  of  Flanders,  he 
baTJiipr  no  commission  or  credentials  from  the 
kinijf  of  Spain.     Molloy,  dc  Jure  Mar.  1^. 

It  is  the  actual  exercise  of  sovereignty  that 
gives  the  right  of  sending  ambassadors ;  intio- 
mnch  that  kings,  that  are  conquered  in  a  de« 
dared  open  war,  lose  that  right,  together  with 
other  privileges.     Grot.  ib. 

Tlie  principal  rights  of  sovereignty  of  which 
theSubah  Mubarick  nl  Dowlah  must  be  poa- 
■essed,  to  give  him  audi  a  relation  with  respect 
to  the  India  Com|Miny  as  to  enable  him  to  send 
any  person  with  the  privilege  of  an  ambassador 
to  this  presidency ;  are,  1st,  That  he  is  a  ao- 
Tereign  independent  prince :  2dly,  That  he  ia 
ID  a  situation  to  make  peace  and  war  with  the 
•ettlement :  3dly,  Tliat  he  appoints  all  his  mi- 
ttiaters,  and  exercises  all  acts  of  sovereignty. 
Independent  of  any  other  power,  and  without 
the  cootroul  of  this  government ;  and  lastly, 
lie  la  in  all  negodatioDs  eoniMlered  and 


treated  as  prmcept  nri  jurif.  Let  ue  aec  bov 
far  the  Subah  Mubarick  ul  Dowlab  eooMe 
under  thia  description. 

Whatever  the  forms  of  govcmnent  intbia 
country  may  have  been  in  earlier  times,  it  ia 
Dotorioua,  that,  ainee  the  eslablisbment  of  the 
Mogul  empire,  Bengal  hath  bcco  •  prorisee 
thereof.  The  Subah  of  Rental,  dUrinif  the 
time  that  the  empire  continoed  to  niniDtain  ila 
original  vigour  and  strength,  was  no  more  tbaa 
the  king's  viceroy  or  governor  of  BeogAl,  Bo* 
bar,  and  Orisaa :  as  auch,  he  bad  the  com- 
mand of  the  military  forcea  for  the  defence  of 
the  provincea,  and  the  adminiairatton  of  crimi- 
nal justice.  The  branch  of  tbe  rercBue  and 
justice  in  civil  mattera  waa  intrnsted  to  »  dia- 
tinct  office  independent  of  tbe  Stiboh,  vis.  Tbe 
Dewan  of  the  empire.  In  progreae  of  time,  as 
the  empire  weakened,  the  Subaba  grew  atronger, 
and  appropriated  to  themaelvea  the  revenue  at' 
the  provinces ;  but  even  in  tbe  wenkeat  state  of 
the  empire,  the  8ubalis  alwaya  acknowledged 
the  emperor  as  their  sovereign,  staled  tbem- 
aelves  their  servants,  and  took  the  inrestitiirca 
of  the  provincea  fiom  them. 

It  is,  therefore,  by  luurpatiou  only  that  tbey 
at  any  time  exercised  the  rights  of[  eorerei|^ty ; 
but  these,  )  apprehend,  entirely  ceaaed  with 
the  expuUion  of  3Ieer  Cossim  Ally  Cawn. 
Meer  Jaffier,  whom  the  Company  placed  in 
the  Nazimut,  had  only  a  shadow  of  power,  and 
not  even  that  shadow  remained  with  either  of  his 
children. 

The  present  Subah  Mubarick  nl  DowUfa  is 
so  far  from  being  an  independent  prince,  tbal 
he  is  in  all  things  dependent  on  the  £aglisb 
government.  They  alone  receive  the  rerenuca 
of  the  province  ;  he  has  only  a  pension  €»f  16 
lack  of  rupees  for  his  support :  so  far  from  be- 
ing in  a  situation  to  make  peace  and  war,  be 
cannot  even  raise  the  smallest  body  of  tniops, 
nor  hath  he  the  ap|>oiutuient  of  any  officenk 
It  is  in  evidence  betiire  the  Court  on  a  late 
trial,  that  Kajah  Goordafcs  lloy  received  tbeiop 
vestilure  of  Dewan  to  his  household  from  Mr. 
Hastings,  when  at  the  head  of  tbe  late  admi- 
nistration, and  the  same  hath  been  oonfirmcd 
by  the  preacnt  governor  general  and  council. 

The  late  act  of  parliament,  and  the  charier 
bv  %ihich  the  supreme  court  is  ealabliahed, 
clearly  evince,  that,  in  the  eyea  of  tbe  Ilrttiab 
l^islatnre,  the  provincea  of  Bengal,  Babar, 
and  Orissa,  are  considered  aa  a  conquerad 
country,  in  which  the  conqueror  hath  a  right 
to  introduce  bis  laws,  and  make  them  obeyed. 
How  can  he  be  called  a  sovereign  independent 
prince,  whose  subjects  are  at  liberty  to  evade 
his  civil  or  criminal  jurisdiction,  by  becomiag 
directly  or  indirectly  the  servanta  of  the  .~" 
liah  Company,  or  of  any  firitisb  aobject  ? 


ArpiDATtT  of  Warhen  Hastings,  Eaq« ;   Go- 
vernor General  of  Bengal. 

This  deponent  nwketh  oath,  and  aaitb,  Tb^ 
the  late  preaident  and  council  did,  on  or  aboart 
the  month  of  Aogosti  177it'.^  thair  mvi 
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thority,  appoint  Manee  Be^jTuin,  relict  of  the  late 
Nabob  Mcer  Jaflier  Ally  Cawo,  to  be  iroa^rdiao 
of  the  present  Nabob  Mubarick  ul  Dowlab ; 
and  Raja  Goordasa,  ton  of  Matia  Rajah  Nun- 
docoiiiar,  to  be  Dewan  of  the  aaid  Nal^b's 
household,  allowingr  to  the  said  Manee  Be- 
gum a  salary  of  140,000  rupees  per  ainum ; 
and  to  the  said  Raja  GoordaM,  for  himself  and 
officers,  a  salary  of  100,000  rupees  per  annum. 
That  the  said  late  president  and  council  did,  on 
oraboutthe  month  of  Auf^ust,  1778,  plan  and 
4;ou8titute  regular  and  distinct  coarts  of  justice, 
civil  and  criminal,  by  their  own  authority,  for 
administration  of  justice  to  the  inhabitants 
throutfhout  Bengal,  without  consulting  the  said 
Nabob,  or  requiring  his  concurrence;  and  that 
the  said  civil  courts  were  made  solely  depen- 
dent on  the  presidency  of  Calcutta ;  and  the 
said  criminal  courts  were  put  under  the  in- 
spection and  controul  of  the  Company's  ser- 
Tants,  although  ostensibly  under  the  name  of 
the  Naziro,  as  apnears  from  the  following  ex- 
tracts from  the  plan  of  the  administration  of 
juaice,  constituted  by  the  president  and  coun- 
cil. 

*<  Article  1.  That  in  each  district  shall  be 
established  two  courts  of  judicature;  one  by 
the  name  of  the  Musussul  Sudder  Audaulet,  or 
Provincial  Court  of  Dewannee,  for  tbe'  cogni- 
zance of  civil  causes,  the  other  by  the  name 
of  Pbonsdance  Audaulet,  or  Court  of  Phous- 
dance,  for  tbe  trial  of  all  crimes  and  misde- 
meanors. 

*'  Article  lY.  That  in  the  Phousdance  Au- 
daulet, the  cauEee  and  mul^ee  of  the  district, 
and  two  monlavys,  shall  sit  to  expound  the  law, 
and  determine  liow  far  the  delinquent  shall  be 
guilty  of  a  breach  thereof;  but  that  the  col- 
lector shall  also  make  it  his  business  to  attend 
to  the  proceedings  of  the  court,  so  far  as  to  see 
that  all  necessary  evidences  are  summoned  and 
examined ;  that  due  weight  is  allowed  to  their 
testimony  ;  and  that  the  decision  part  is  fair 
and  impartial,  according  to  the  proofs  exhibited 
in  the  course  of  the  trial ;  and  that  no  causes 
shall  be  heard  or  tried,  but  io  the  open  court  re- 
gularly assembled. 

''  Article  V.  That,  io  like  manner,  two  su- 
preme courts  of  justice  shall  be  established  at 
the  chief  seat  ot  government,  the  one  under 
the  denomination  of  the  Dewanee  Sudder 
Audaulet,  and  the  other  the  Nizamut  Sudder 
Audaulet. 

'*  Article  VII.  That  a  chief  officer  of  jus- 
tice, appointed  oo  the  part  of  Nasim,  shall  pre- 
side in  tbe  Nizamut  Audaulet,  by  the  title  of 
Darroga  Audaulet,~a8sisted  by  the  chief  cauzee, 
the  chief  muftee,  and  three  capable  moularys ; 
that  their  duty  shall  be  to  revise  all  proceed- 
ings of  the  Pbouidanoe  Audaulet  in  capital 
cases,  by  signifying  their  approbation  or  disap- 
probation thereof,  with  their  reasons  at  large, 
to  prepare  the  senteuce  fbr  the  warrant  of  Uie 
Nazira,  which  shall  be  returned  into  tbe  Mo- 
auasul,  and  there  carried  in  ezecntioQ.  Tltal, 
with  respect  to  this  court,  a  similar  controul 
ibill^  Mged  in  the  jfmiimAmi  cooidli  as 


is  vested  in  the  collectors  of  the  districts ;  se 
that  the  Company's  administration,  in  charac- 
ter of  the  king's  Dewan,  may  be  satisfied  that 
the  decrees  of  justice,  on  which  both  the  #el» 
fare  and  safety  of  the  country  so  materially  de- 
pends, are  not  injured  or  perverted  by  the  effecti 
of  partiality  or  corruption." 

And  the  said  deponent  further  saith.  That  ha 
believes  the  above  to  be  true  extracts  from  the 
said  plan  of  administration  of  justice,  as  entered 
into  the  consultations. 

The  said  deponent  further  saith.  That  tba 
management  ol  the  revenues  of  the  said  pro- 
vince  of  Bengal  has  for  some  years  past  beeo^ 
and  now  is,  entirely  in  the  hands  of  the  East 
India  Company,  and  their  representatives  in 
this  country,  without  the  smallest  participation 
of  the  said  Nabob.  And  this  deponent  further 
saith,  That,  in  consequence  of  orders  from  tbn 
Court  of  Directors,  dated  in  April  1771,  tha 
annual  stipend  allowed  to  the  said  Nabob  Mu- 
barick  ul  Dowla  was  reduced  from  the  sum  of 
31,81,991,9  rupees  per  annum,  to  the  sum  of 
10,00,000  rupees  per  annum. 

And  lastly,  the  said  deponent  saith.  That 
he  believes  all  the  above  facts  to  be  publicly 
known,  as  they  are  particularly  set  forth  in  a 
priuted  book,  entitled,  «  ReporU  from  the 
Committee  of  the  House  of  Commons." 

(Signed)    Warrsn  UAsTmga. 
Sworn  before  me,  this  2tftb 

day  of  June,  1775,        £.  Impbt. 

AFFiDAvrr  OF  Gborob  ViNsriTAvr^ 

**  This  deponent  msketb  oath,  and  saith. 
That,  to  the  best  of  bis  knowledge  and  belief, 
Mubarick  ul  Dowla,  the  present  Nabob  of 
Bengal,  is  not  a  soTereign  iudependent  prince, 
nor  in  a  situation  wherein  he  can  or  is  entitled 
to  make  war  on  tbe  East  India  Company  or  ha 
settlements.  That  the  said  Alubarick  ufDowla 
does  not  appoint  bis  own  miuisters,  nor  per- 
form other  acts  of  sovereignty,  independently, 
and  without  the  consent  of  the  representattyes 
here  of  the  Eaat  India  Company.  The  said 
deponent  further  saith.  That  the  whole  mili- 
Ury  power  of  this  province  of  Bengal  has  been 
for  several  years  past,  and  now  is,  solely  aod 
entirely  un<fer  the  command  of  the  said  East 
India  Company  and  their  representatives,  with- 
out being  in  the  smallest  degree  under  the  con- 
troul or  influence  of  the  said  Nabob.  That 
the  sole  management  of  the  revenues  of  tha 
said  province  has  also  been  for  some  time  pastg 
and  now  is^  in  the  hands  of  the  represeutativea 
of  the  said  Company,  without  the  least  partici- 
pation of  the  Nabob.  That  a  mode  for  admi- 
nistration of  justice  both  civil  and  criminal  to 
tbe  iohabitanta  of  the  said  province  was  settled 
by  the  late  president  and  council,  in  or  about 
the  month  of  August  177S,  by  their  own  autho- 
rity, without  consulting  the  said  Nabob,  or  ra- 
quiring  his  ooncunrence;  and  that  that  plan 
was  carried  into  ezaentton,  by  which  the  cinl 
courts  throughout  tbe  province  wece  pot  en- 
lirdjr  nadec  WO  pnttdenoy  of  Cakiittii  and  iki 
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criiiiioul  conrU  under  ilie  iiis|iet<iion  and  con-  saiif)rfl«iU  Httitcli :  they  ire  auiborizeil  to  make 
trul  (it  till-  C<iiii|i-ii\\  si-rvaiilN,  aliliouirh  the  trfatiM,  war,  and  |Krace,  wiih  the  country 
latter  Mrn*  uoiniiulU  t.ie  ouirtu  i»f  tht;  Nahtib.  pimers  in  India.  It  n  niOfl  rcrtahil3r  ncnr-a- 
**  Thai,  III  ihf  \K'lr  1772,  tlie  naid  Ut«>  |ireM-  i*ai^-,  ih-ttthey  ihould  receirp  agt^Dis  I'mm  Ihoic 
ileiil  Bipl  iHiuiK-il' did,  h\  iluir  omii  auihuni},  '  (Mm era,  for  the  transaition  of  tlit'ir  |iiiblic  hiiai- 
•ii|iiiiiii  M.iiiif  Ikx'iio,  rehi-tof  the  late  Niib>>li  ;  mat:  I  ilo  not  ali^'-hiteiy  sa^,  thai  it  i«  a  t*iin- 
Mfrr  J.iiihr,  ill  l»t^  tfiiaidUn  of  the  piesi'iii  I  Jiit|ui  ii€e,  that  iho»e  a^i'uls  slkiiiihl  lie  put  in 
KmIni'i;  Hoil  U<ijah  0<iii|iiHM,  sun  of  Malia  :  tito  Hiudiiuii  of  f.ireluo  miniiitrrs  at  Kul^|icaa 
llMJjh  Niii^dociiiiiar,  to  In*  UfM^n  of  the  N.i-  '  courts;  nor  uould  1  by  any  meana  he  und«r- 
bob'K  hou«i»:hiild ;  and  by  ihtir  own  authority  |  stood  to  put  a  ovj^jatjie  upon  it:  it  is  not  uc« 
appointed  s.i]jiie»  to  the  said  Maoce  Hej^fuiu  J  ci'ssury  in  this  raiie,  and  perhaps  no  case  UMJ 
aod  tl.f  8:iiil  Kiijdh  («oorda$ii.  And  the  fi>uid  j  ever  anse  wherein  it  may  be  neces»ary,  lo  d^ 
deiKiiit'iit  Inithri-  a.iiii,  That,  in  cniiMMpieiire  •  termineii.  I  ^ife  no  opinion  aliout  it  ;  and  I 
of  onliTs  I  ruin  tlie  court  id'  dirertora  sif^nilied,  '  d^bire  thit  may  he  clearly  understood  :  there- 
lie  is  uiUiruietl,  in  thnr  letter  of  the  lO'h  of  tt»r**,  hnweier  this  Cake  !nay  be  deterniin«dp 
Apiil  1771.  (hi'  auouHl  stipend  of  about .  the  dignity,  honor,  and  powers,  of  the  (^tfcm- 
S2,U0.ui>U  rupi'i's,  a^reid  to  Ik*  paid  to  former  i  mrnt  «•(  tuis seittemrnt  are  safe:  they  are  not 
>ah  'brf,  »uit  lo  ilie  putieiit  Muliarick  u\  Unula,  ■  atrerteil  by  il:    the  Court  will  altrajB  support 

tbem,  when  they  are fairl^^ openly,  and  lei^llj 
exercised.  Tbfre  is  enou«;h  and  eiioiii^h  to  de- 
termine this  ciuitu,  without  entering  into  thai 


Vfras  leiluei-d  to  16,iM.UiK>  ru|iee8  |ier:iniium. 

*■  The  «>iiid  de|Hineiit  fortoersdilh,  That,  dnr- 
inif  hik  rcaideuce  in  India,  he  ha^  never  undcr- 
BKKitl  that  a  |H*rson  residing:  under  thedenomina-  j  question 

tiou  ot  vakrt'K  was  a  puidic  uiioMier,  eutitletl  to  j  Out,  though  tbo  rights  themselves  are  clearly 
the  riirhis  of  aiiiba»^udors ;  but  conceit  eil  such  a  esiahlisht-d,  u  will  be  proper  to  consider  the  trut 
licrMiii  i<i  be  liable  to  the  local  jniisitictiou  of  and  ^ul>^tantial  reason  that  has  induced  thai 
the  courtfe  civil  Hod  criminal  t*hi  re  he  resided.  .  coinuion  consent  of  nations,  which  is  called  the 
(Siloed)  '-  <iLOoUE  VanhIIIaut."  \jut  ^tntiMHif  aud  $;ives  sanction  to  them.  One 
'*  8viorubi'ltire  ote,  ilir  v.>7ihday  of  j  rcsMui,  and  a  common  one  asM^ned,  is,  that 

June,  177  j,         S.  C.  Ll.maistre."  ..  they  represent  the  person  of  their  prince,  and 

n,        .1       4ii:i     '.  I  II     1  carry  his  majthty  about  them:    and  therefore 

Two  other  Artiilaiii!*  were  read,  one  made  by  ■, I...  ■:.....»„  .       ..u      -    -^i    \i  •    •        IZ 
ui      II  I  .1  ^     .1.1      \i     1..^    /I    J.     Iheir  person*  must  be  sacreil :    this  la  rather  a 

Wr.   Ilnrsi  and  the   oth«  r  by   ^Ir.  Lane  (with  ,  ^.....■.'' „...  i  _,.i-       .i ■    .      .-  i 

•  ^  '  capiivatin&r  and  ila/zlin:;  than  a  sulislantial  rea- 

son ;  il  is  a  I'lciion.  No  nation  was  more  civi- 
hzrd  than  tlie  Unmans;  no  natiou  (with  fery 
tew  cxcepiions)  was  more  atteutire  to  the  pn- 
%ile&*es  of  nuilnoisadors  ;    yet  mere  sacred ocfi 


memltt-rs  of  the  lute  ciMmril)  in  exactly  the 
same  nonls  us  that  of  32  r.  Vunsittart. 

Mr.  Fairer.  There  \in%  not  lieenthc  least  at- 
tempt to  p.nte  that  ihe  ri«;ht  ot  these  provinces  - 

is  noi  in  the  Nali«ib  Muburick  ul  Dovilah ;  his  <  of  {>ert.on  diil  u'lt,  amonir  them,  firotect  fron 
beini;  (li^r^ted  of  the  pouer  i<«  ni»  arirument !  jii*»tice :  the  vestal  « iri^us,  the  tribunes  of  the 
afjpaiiist  hiM  poMicsteini;  the  ri^hlof  sovtreii^nty  :  '  prople,  the  hi^h  pricNis,  the  pontiJtrcM  maxim 
1  tbcrrtore  hope,  that  he  Mdl  meet  with  full  (on iehs  actually  oliii iaiiu:;)  aud  all  others,  ik bo 
nroteciiou  Irom  this  Court,  and  that  his  «akeel  had  nothini;  to  protect  iheui  but  the  sanctity  of 
Kada  (.'burn  wUl  be  allowed  the  rij^ht  of  an'  tlu'"' persons,  were  subject  to  the  courts  of  jut- 
aubassiador. 


Cfiiff  Juttice.     Ynu    are   hard  pressetl,   to 


tice  :  I  do  not  recollect  any  claim  made  simply 
on  that  ^rouiiil,  but  the  rxeniptiou  claimed  by 
the  popt  s  tor    the  Romish  clerify,    *  ueraoaa 


make  UNO  of  that  nr^oment:  the  Company  i  '  enim  ipiantunu  is  saucla  sola  in  jus  vocaliooe 
will  nut  thank  you  lor  siaiin^f  the  ri<;ht  to  he  ni  !  *  it^n  viol  itur.'  There  is  another  Action,  that 
Mubariek  ;  for,  if  it  ii^  the  exercise  of  the  |  ambassadors  are  not  considered  as  nithin  the 
power  mu«t  be  an  ii*>orpat  on  in  the  India  !  territory  of  the  pruice  to  which  they  are  sent; 
Company  ;  hot  i  do  not  lake  it  to  he  so,  for  •  this  and  what  I  iHdore  nitutioned  are  not  pro- 
the  tieaty  uhirli  you  have  produceil  is  a  aur-  ;  perly  reastuis,  hut  tiction<,  foruu«l  to  satisfy  the 
render  h\  hiui  of  all  power  intotlie  handi  of  the  ,'  rea<iouin;;s  on  the  luuoicipdl  laws  of  the  couo- 
Company.  }  titcs  to  wliich  the  amltassadors  are  nent :    the 

In  tile  decision  of  tliiit  question,  it  will  not  be  true  unil  substantial  reason  is  derived  from  the 
Decesfiary  to  enter  into  the  couimou-place  learn-  necfsisity  oi'  proter.tiii|r  persons  sent  on  material 
ing  coneernini;  the  ris»hts  of  andias^adors,  nor  busmess,  in  which  tlie  puidic  is  concemrii ;  it 
in  what  manocT  ihey  have  been  sanctified,  not  is,  *  ne  ah  utticio  suscepto  le|ratinnis  avorentur, 
only  by  the  most  polished,  hut  evtu  the  most 
bariiamus  nations.  All  nations,  wlio  have  had 
iutercourse  uith  others,  have  hehl  iheir  cha- 
racters sacred  ;    the  ri(i(his  of  ambassadors,  us 

far  as  they  relate  to  the  question  b'-fore  us^jus  .  »k  coik  ito  w.ir  auil  pence,  *  quis  pariH  ei  fade- 
revocnndi  dumum^  are  ch-arly  eslshlisliHl  b}  all  *•  mm  Mini  nnnin  et  proxemiie.  el  sine  hi*  i;eih* 
the  writers  on  the  subject;  nor  will  it  l»e  ne-  *  limi)  MntttsiMei  stiiiii><t  quusstflra  eai»e  uequiu' 
Cessary  to  deciile,  w hether  the  East  India  Com-  Ainontr  po««er>  c<4pMbk*  of  uiakinif  real  treaiieiy 
paoy  have  or  have  not  a  ri^hl  to  recei\e  public  and  uiakint;  war  ami  [letice,  it  h  ahsoUitel  v  De« 
Ainiitcnj  upoo  whom  all  Ihe  rights  •!'  aiobas-    ceMtry  Uiat  iheto   ihuuld  be   i"**Tntiiii^f 


*  r.L*  impediaMir  Ic^aiio.   nc  pndiiU-MMtur  pub* 

*  lirti  mniiort'  funij^i  ;*  the  mam  urrt-at  hnsinesii 
which  chiffly  operates  to  (five  %\\%s  ri|{ht,  ia^ 
thai  of  nMkin«f  tn  a*ies  morf  espt-eial:v  such 
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agenU,  wbotc  penoM  81100111  be  protected  e?ett 
from  the  lawi,  lest  the  laMrt  sboulfl  be  mailo 
tbe  iDitrument  of  defeatiBi^  Dejrocmtioiit,  wbioh 
nifclii  be  of  the  utmost  ooiiae(|ueoce  to  the 
state ;  otherwise  nations  must  hro  in  eterual 
war,  or  in  iDsidiouy  peace ;  for  if  there  were 
not  persons,  harbio^ers  of  peace,  who  obold 
with  Kai«*ty  come  to  the  opposite  party  to  pro- 
pose peace,  aed  the  terms  on  which  it  sbonld 
be   lield  •  inviolable,   though    the  contending 

Sowers  were  eaeh  peaceably  inclined,  the 
errors  of  war  must  continue ;  and  when  they 
were  tired  out,  an  insecure  armistice  would 
take  idace,  to  last  no  loo^i^  than  till  one  of  the 
parties  had  re eoveral  strength  and  spirits  suffi- 
cient to  renew  hostilities.  It  is  from  the  real 
business  between  nation  and  nation,  not  from 
any  representation  of  supported  msjesty,  that 
their  rights  are  substantially  founded.  Is  Alu- 
barick  ul  Dowlah,  or  was  he  ever,  a  prince  in 
a  situation  of  traoMcting  any  pnblio  business 
of  consequence  with  this  settlement  P  Is  be, 
from  the  evidence  before  us,  capable  of  making 
war  and  peace  with  this  settlement?  If  not, 
though  there  may  remain  in  hin  a  shadow  of 
majesty,  1  think  no  sanctity  of  person  can  be 
derived  to  bis  Vakeel,  which  will  be  sufficient 
to  give  him  the  rights  of  an  ambaasador :  for 
thip  reaaon  1  threw  out,  when  this  was  before 
■sentioncd,  what  I  thought  would  be  aecesMry 
for  the  governor  general  and  council  to  make 
out,  betore  they  could  support  this  claim :  I 
did  it,  that  if  they  oould  not  make  it  out,  they 
mi^ht  have  an  op|iortunity  of  relio<|uiehing  a 
daim,  which  I  was  fully  aware  must  en»bar- 
raas  them ;  they  have  chosen  to  persist  in  it, 
and  to  force  the  Court  to  a  determinatioB  on  a 
question,  which  their  counsel  states  to  be  poli- 
tical ;  and  that  to  protect  a  man,  charged  (whe- 
ther properly  or  no,  will  appear  when  the  in- 
dictment is  tried)  with  a  conspiracy  against  the 
first  man  in  this  settlement,  the  governor  gene- 
ral. Whatever  my  opinion  may  be,  the  gen- 
tlemen of  the  council  must  have  been  clearly 
convinced  of  the  justness  and  indispensability 
of  the  daim ;  or  in  such  a  case,  1  am  sure, 
they  would  not  have  made  it. 

vVe  have  said,  it  would  be  necessary  that  the 
governor  general  and  council  should  verify,  by 
affiidavit,  Uiat  Mubarick  ul  Dowla  was  a  sove- 
reigu  prince,  in  a  aituation  to  make  war  and 
peace  with  this  setthiment :  that  he  was  sui 
jurit ;  that  he  appointed  his  own  ministers ; 
that  be  performs  all  acts  of  sovereignty  inde- 
pendently, and  without  the  contronl  of  this  go- 
vern raent  ;  that  he  is  in  all  nenodations  treated 
aa  a  prince  sni  /tcrit :  that  a  Vakeel  in  a  public 
minister,  baviag  the  jui  revocoMdi  tkmmm: 
that  the  governor  general  and  eocmcil  have  al- 
ways treated  Hey  Rada  Chum  as  iareated  with 
the  rights  which  they  claim  for  him,  and  that 
they  do  not  consider  him  subject-  to  the  order 
and  controulef  this  government:  aosochaffi- 
datit  has  bsea  naade;  I  should  base  bneo 
much  sarprised  if  there  had  ;  hot  the  raasos 
given  for  want  of  the  attdaeits  is  not  the  true 
can ;  aauMly,  That  Ihit  ImIi  wmU  Mt  hear 
VOL.  XX.  . 


them  oiit :  the  reaaon  gireii  by  tbeir  counsel 
is,  That  the  goveruoi  Keueraland  cuuncil  conld 
not  make  tM  affidaviis  reiiuvetl,  because  ihey 
are  a  corporation. 

I  cannot  imagine  from  what  confusion  of 
ideas  this  notion  has  spruuii^ ;  iu  faet,  (hey  sre 
no  corporation  ;  if  they  were,  couM  it  enter 
into  the  mind  of  any  man,  that  it  was  sulBrient 
for  a  corporation  merely  to  make  a  claim,  with- 
out aupporting  it  by  proof?  to  fling  a  claim  ott 
paper  mto  court,  and  leave  it  to  establish  itself 
without  evidence  ?  Though  a  body  corporate^ 
fud  corporate,  cannot  make  an  atiSdavit,  each 
individual  tliat  composes  it  can :  in  fact,  the 
governor  general  has :  the  individuals,  if  the 
facts  would  have  borne  them  out,  might,  and  I 
have  no  doubt  would,  have  made  the  affidavits^ 
especially  as  the  Court  had  inforiped  them,  if 
they  did  not,  the  negative  of  the  question  put 
wottid  be  taken  pro  conf'etio.  They  have  not 
even  sworn,  or  given  any  evidence,  that  they 
themselves  do  now,  or  ever  have  treated  Roy 
Hada  Churn  as  a  person  invested  with  the  rights 
they  claim  for  him  from  us,  nor  that  they  da 
not  consider  him  subject  to  the  order  and  con* 
troul  of  this  government:  is  be  then  to  ba 
treated  as  a  public  minister,  merely  to  elude 
justice,  and  in  no  other  respect  to  be  so  treated  P 
I  have  little  doubt  but  that  this  man  was  ori- 
ginally appointed  by  the  influence  of  the  lata 
administration ;  aad  am  not  surprised  that 
those  who  form  the  government  of  this  preai* 
dency,  which  undoubtedly  exercises  authority 
over  the  master,  cannot  swear  that  they  do  not 
think  the  servant  liable  to  the  controui  of  the  - 
government  of  this  presidency. 

What  has  been  prod«iccd  w  support  of  thia 
claim  ?  A  paper  which  is  called,  a  treaty  witb 
Mubarick,  a  iSunnod  of  Meer  Jaflier  Ally  Kauui 
the  affidavit  of  Roy  Rada  Churn,  and  two  let- 
ters to  the  governor  general,  which  are  called 
the  credentials. 

The  treaty  indeed,  by  its  first  article,  nomi- 
nally guarantees  to  him  the  |N>6scssion  of  Ben- 
gal, lialiar,  and  Orissa ;  but  by  the  other  arti- 
cles, all  power  whatsoever  is  taken  from  him, 
nothing  b  lel't  him  but  an  empty  title,  and 
31,81,991  rupees  anaually  ;  even  that  sum  in 
appropriated,  all  but  16  lack,  to  his  househohi  3 
and  it  is  expressly  alipyUted,  tbst  the  remaia* 
ing  16  lack  should  be  expended  by  the  officer 
named  ia  the  treaty,  in  maintaining  the  |ieons« 
&c.  of  his  swarry.  He  is  thereby  obliged  to 
keep  up  the  ensigna  of  power,  and  maintain 
the  outskle  pomp  of  a  prince,  by  the  very  in- 
strument which  is  sn  actual  surrender  of  hia 
sovereignty,  if  he  was,  which  is  not  ia  proot^ 
ever  possessed  of  it. 

It  wee  staled  by  the  counsel  at  tlie  bar,  to 
induce  tha  Court  to  believe  thai  the  military 
power,  that  substantial  evidence  of  royalty, 
was  in  his  hands,  that  he  kept  an  army  on 
foot:  what  does  it  turn  oat  to  be?  a  mora 
swarry,  to  keep  up  ostenttUe  pomp,  and  make 
him  appear  what  he  is  not.  It  is  a  miserably 
attempt  to  impose  en  the  Court«  As  to  tha 
SoMMid  of  Blatr  JaffiWf  that  it  produced^  I* 

4C 


I133J 


15  GEORGE  III.  Trial  of  Joseph  Fomke  and  others, 


[11S« 


slievr  thai  Miibarick  has  a  right  to  a  mint,  ino- 
Ihvr  mark  of  soierei|rniy  :  does  it  pro? c  it  ?  It 
prof  cs  that  the  Kasl  India  Company  bad  ezer- 
ciiied  ihc  right  uf  coining  money ;  and  what 
they  pokSi'saed  before,  in  oontirmed  to  them  by 
the  grant  of  Jaffier.  lly  what  authority  the 
East  India  Company  claimed  it  before  this 
grant,  d(»e8  not  appear ;  it  does  appear  ^^'^v 
exercised  it :  but  though  Meer  Jamer  might 
be  a  Rovereign,  hoiv  is  Mubarick  connected 
with  him  P  no  title  has  been  attempted  to  be 
derived,  nor  any  succession  proved,  t'rom  Jaffier 
to  Mubarick.  Js  there  any  proof  that  Muba- 
rick ever  coineil  money  in  nis  own  name  ?  He 
certainly  did  not.  All  this  is  mere  colour,  and 
•o  faint  that  I  can  hardly  induce  myself  to 
think  that  the  gentlemen  who  made  the  appli- 
cation do  themselves  bclievt*  what  they  are  de- 
sirous the  Court  should  Mieve.  The  creden- 
tials, ai  they  are  called,  instead  of  supporting 
the  claim,  prove  expresslv  that  Roy  Rada 
Chum  was  not  Vakeel  to  Slubarick,  either  at 
the  time  the  offence  chargetl  in  the  indictntent 
waa  committed,  or  at  the  time  that  the  matter 
was  enquired  into,  and  Hoy  Itada  Churn  bound 
over  by  the  judges  to  appear  at  the  present 
sessions.  He  was  ap|M>iuted  two  years  a^o  ; 
on  the  32(1  May,  1775.  the  last  letter  was  read 
by  the  governor  from  Mubarick  ul  Uowlah,  in- 
forming him,  that  Koy  Itada  Churn  had  been 
A  very  idle  person,  and  that  he  conceived  his 
having  a  Vakeel  as  an  useless  expeuce,  and 
therefore  he  had  dismissed  him  from  the  1st  of 
duller,  which  corres|ionds  with  the  !2dof  April. 
The  fact  complained  of,  and  the  binding  over, 
was  all  io  April.  He  is  reinstated  the  30th  of 
May.  The  grounds  on  which  he  was  dis- 
charged are  worthy  observation  ;  1  cannot  help 
feeling  fur  Mubarick,  who,  by  that  letter,  seems 
10  feci  his  own  sihiation  ;  he  thinks  the  having 
a  Vakeel,  or  as  he  is  affected  to  be  called,  a 
public  minister,  was  needless,  and  the  expence 
unprofitable.  So  it  was :  ha<l  he  anv  aflairs  of 
consei]uence  to  lu^gociate  here  P  could  he  make 
war  or  peace  1-*  Why  %vas  Hada  Churn  dis- 
missed P  lkM:ause  he*  was  an  idle  |wrson,  and 
because  he  was  chargeable  to  the  Nabob ;  he 
is  discharged  for  a  good  cause.  Is  any  reason 
ffiven  why  he  was  restored  ?  Had  he  become 
less  idler  Had  Mubarick  more  business  to 
transact  P  The  saving  his  salary  could  nut  l»c 
great  during  bis  short  dismission  ;  was  the  Na- 
bob grown  richer  P  Why  then  was  he  restored  ? 
The  true  reason  is  too  obvious,  itoy  Ituda 
Churn  had  got  into  a  disagreeable  scrape. 
Mubarick  was  desirous  of  protecting  him  from 
it  Tbouglr  the  idea  of  proterting  in  this  man- 
ner is  by  no  means  Asiatic ;  I  will  not  suppose 
that  any  influence  other  than  the  |iersonal  inte- 
reat  of  Roy  Itada  Churn  was  exerted  over  the 
Kabob  on  this  occasion. 

We  next  come  to  Roy  Hada  Churn's  affi- 
davit. I  think  the  person  that  drew  that  affi- 
davit, and  auHered  him  to  swear  to  it,  is  most 
'  ifihly  to  be  censured.      What  is  he  made  to 

*ar  P  That  he  now  is,  and  for  two  years  and 
irds  last  |iast  has  been  resident  in  Calcutta, 


as  the  public  minister  or  Vakeel  of  Mubaridra 
except  for  about  the  space  of  ten  days  in  May 
last,  and  in  no  other  character;  ami  that  be 
has  been  charged  with  conducting  and  trmnnct- 
ing  his  affairs,  with  the  £ast  India  Company 
and  others,  at  this  presidency.  That  tbcre  is 
not  any  other  public  minister  or  Vakeel  of  the 
Nabob  Mubarick  resident  in  Calculin,  as  be 
verily  believes.  This  last  is,  I  have  no  doubt, 
perfectly  true,  and  he  might,  1  dare  say,  bafe 
safely  a'dded,  nor  any  other  plaee  whaiaoever. 
The  letters  to  the  governor  general  nre  net 
credential  ly  for  transacting  businesa  with  the 
East  India  Company  ami  others;  but  what  1 
chiefly  blame  is,  the  suffering  him  to  aweaTi 
what  is  not  true,  that  be  resided  as  a  pnUas 
minister  or  Vakeel,  when  he  was  not  Vakeel. 
It  is  said  he  ilid  nut  know  till  these  letters  were 
shewn  him  that  he  had  been  dismissed ;  why 
then  did  he  make  an  exception  to  ten  days  is 
May  P  He  must  have  known  it  when  he  swore 
the  affidavit ;  if  he  did  not,  the  affidavit  might 
have  been  amended ;  if  it  was  not  amended,  at 
least  it  should  hsve  been  explained  to  the 
Court  when  the  at&davit  was  read.  1  called 
upon  the  counsel,  when  the  letter  was  read.  Is 
acquaint  the  Court,  whether  the  facts  cfaaiipd 
on  Roy  Rada  Chum,  and  the  enquiry  iota 
them,  was  during  the  time  of  his  dismissios ; 
but  could  receive  no  answer.  He  that  drew 
the  affidavit  must  have  known  it.  He  swean^ 
he  was  in  the  character  of  Vakeel  for  two  yeait 
last  past,  except  ten  days  in  May.  J f  that  bad 
been  true,  he  would  have  continued  Vskeel  till 
aAer  the  time  he  was  bound  over.  He  thougbti 
or  rather  those  w  ho  drew  the  aflMavit  tboughly 
the  time  material.  It  is  plain  this  oould  not 
be  accident.  He  is  either  made  to  swesr  what 
is  not  true,  or  to  prevaricate  most  abominably. 
But  there  is  another  circumstance  in  which 
the  drawer  of  the  affidavit  is  most  highly  col- 
pable.  He  is  made  to  swear  to  what  he  couM 
not  understand,  the  term  *  public  minister;'  it 
conveys  ideaa  that  are  hardly  to  be  ezplaiiwd 
to  the  natives  of  this  country :  and  for  what 
piu-iMse  ?  Could  it  be  expected  that  the  Coort 
would  only  attend  to  the  sound  of  woidsP 
Could  it  be  thought  be  waa  nearer  proving  him* 
self  a  |)ublic  minister  on  whom  the  right  sf 
ambassadors  would  attach,  by  using  thcss 
words,  than  if  he  had  simply  awom  liinisdf 
Vakeel  P  There  is  no  affidavit  of  the  place  of 
n^sidencc  of  Rov  Rada  Chnra  before  bis  tint 
appointment,  but  it  turns  out  from  this  sffi- 
davit,  that  be  w  as  resident  here  before  his  last 
appointment,  and  therefore  sobjeet  to  ths 
English  laws.  If  so,  he  is  answerable  here ; 
for  an  ambassador,  any  more  than  another  per- 
son, is  not  to  commit  crimes  with  imnani^. 
He  will  be  subject  to  that  tribunal  to  which  be 
was  subject  before  he  was  inrested  with  hii 
public  character.  If  he  was  a  subfeetof  ths 
prince  who  sent  him,  he  will  be  su^fect  to  hip 
courts  of  law:  if  he  was  answerable  to  ths 
courts  of  law  of  another  prince,  he  must  bs 
called  upon  in  that  prince's  conrta  ;  if  he  was 
before  sgbject  to  ths  stats  in  which  be  wasei^ 
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ployed,  which  is  the  present  oase,  he  will  still 
be  amenable  to  the  courts.  For  if  before  the 
embassy  he  was  not  subject  to  the  prince  in 
whose  employ  he  is,  the  sole  act  of  makings 
him  ambassador  will  not  make  liiro  liable  to 
his  courts ;  except,  perhaps,  in  matters  which 
relate  to  his  embassy.  There  are  differences 
of  opinions  on  this  subject,  as  I  stated  the  other 
day  ;  but  I  take  the  reason  and  weight  of  au- 
thorities to  be  on  this  side.  1  then  stated  wh^ 
Wicq^Uifurt  waa  a  strenuous  opposer  of  this 
doctrine.  Bynkershoeck  is  firm  in  this  opi  • 
nion. 

Thus  it  stands  on  the  evidence  in  support  of 
the  claim.  It  is  mere  colourable  evidence; 
but  when  the  affidavits  on  theoiher  side  are 
read,  that  colour  immediately  vanishes. 

The  Grovemor  General  swears,  that  the 
late  administration,  by  their  own  authority, 
appointed  Monur  Be^fum  to  be  guardian  to  the 
Nabob,  and  Rajah  Goudasa  Dewan  of  his 
household,  allowing  each  of  them  large  saJa* 
ries  :  that  the  same  administration  planned  and 
constructed  criminal  and  civil  courts  by  their 
own  authority,  without  consulting  the  Nabob, 
or  requiring  bis  concurrence ;  the  civil  were 
made  dependent  on  the  presidency  solely ;  and 
the  criminal,  though  held  in  the  name  of  the 
Nabob,  are,  in  fact,  under  the  controul  and  in- 
spection of  the  servants  of  the  East  India  Com- 
pany :  that  the  management  of  the  revenue 
(the  sinews  of  war)  are  entirely  in  the  hand  of 
the  East  India  Company  and  their  representa- 
tives, without  the  smallest  participation  of  the 
Nabob :  that,  in  consequence  of  orders  from 
the  Court  of  Directors,  the  annual  stipend, 
which  was  allowed  him,  was  reduced  from 
31,81,991  rupees,  to  16,00,000  rupees. 

By  what  authority  did  they  appoint  a  guar- 
dian ?  The  Company  had  no  natural  connec- 
tion by  blood  with  Mubarick.  By  what  autho- 
rity did  thev  appoint  the  Dewan  of  his  house- 
hold, and  allow  them  lar^e  salaries?  It  could 
only  be  done  in  their  political  capacity,  by  that 
authority  which  they  exercised  over  him.  If 
the  treaty  given  in  evidence  was  in  the  nature 
of  a  real  treaty  with  a  sovereign  prince,  where 
there  were  mutual  agreements  and  considera- 
tions, how  came  this  stipend,  for  so  it  is  called, 
(a  word  hardly  applicable  to  an  independent 
sovereign  prince)  to  be  reduced  to  16,00,000 
rupees  ?  By  what  authority  did  they  erect  the 
courts  of  law,  and  exercise  the  administration 
of  justice,  without  any  communication  with 
him  ?  Had  he  himself  any  idea  he  was  a  sove- 
reign ?  Does  he  complain  of  the  reduction  of 
his  stipend,  or  the  infringement  of  treaties  ? 
No :  He  considers  himself,  what  he  really  is, 
absolutely  dependent  on  the  Company,  and  was 
willing  to  accept  any  pittance  they  would  allow 
him  for  his  mamtenance.  He  claims  no  right. 
Does  he  complain  that  the  administration  of 
justice  is  taken  into  the  hands  of  the  Com- 

Eany  ?  No :  by  the  treaty,  the  protection  of 
is  subjects  is  delivered  up  to  the  Company  ; 
•ad  he  well  knew,  whoever  is  held  op  as  the 
o9teiinble  prince,  the  adoiiiiistntioii  of  justice 


most  be  in  the  hands  of  those  who  have  power 
to  enforce  it. 

The  Governor  General,  who  I  suppose  had 
a  delicacy  to  state  more  than  what  has  been 
before  made  public,  closes  his  affidavit  with 
saying,  all  that  he  has  deposed  to  he  believes 
to  be  publicly  known,  as  it  is  particularly  set 
forth  in  the  Reports  of  the  Committee  of  the 
House  of  Commons.  I  knew  it  was  there,  and 
therefore  was  surprised  at  this  application.  It 
is  so  notorious  that  every  body  in  the  settle- 
ment must  have  known  it ;  when  1  say  every 
bo<ly,  1  mean  with  an  exception  to  the  gentle- 
men who  apply  to  the  court  The  only  reason 
1  can  give  for  their  applying  is,  the  little  time 
they  hsve  lieen  in  the  country,  and  the  want  of 
knowle^lge  of  former  transactions  of  govern- 
ment, aiid  the  customs  and  manners  of  the 
people.  I  wished  the  Governor  General  had 
pointed  out  the  passage  to  them ;  for,  if  he 
had,  it  ought,  and  I  have  therefore  no  doubt 
would,  have  prevented  this  application. 

The  Governor  Generars  affidavit  proves  the 
revenues,  their  collection,  the  whole  adminis- 
tration of  justice,  both  civil  and  criminal,  and 
even  in  appointing  the  officers  of  his  house- 
hold, to  be  in  the  Company.  Mr.  Lane,  Mr. 
Hurst,  and  Mr.  Vausittart,  all  members  of  the 
late  council,  depose  that  the  military  is  so  like- 
wise. They  swear  that  the  whole  military 
power  of  the  province  is,  and  has  been  for  se- 
veral years,  entirely  under  the  controul  of  the 
Company  and  their  representatives.  They 
swear  that  he  performs  no  acts  of  sovereignty 
independent  of  and  without  the  consent  of  the 
representatives  of  the  East  India  Company. 
Nothing  therefore  is  left  to  Mubarick  but  aa 
empty  title.  This  has  lieen  said  to  he  a  poli- 
tical question,  and  that  the  determination  of  it 
against  the  right  of  the  Vakeel  might  be  pro- 
ductive of  quarrels  with  foreign  nations,  espe- 
cially the  French.  I  think  it  can  have  no  such 
effect,  for  whether  the  territorial  acquisitions 
belong  to  the  crown  or  the  company,  if  either 
of  them  have  a  right  to  execute  sovereignty 
here,  and  chuse  so  far  to  postpone  their  owa 
dignity,  as  to  set  up  another  person,  through 
whom,  and  in  whose  name,  they  will  exercise 
the  power,  1  don't  know  that  any  foreign  state 
has  any  right  to  complain,  nor  do  I  think  this 
determination  can  affect  the  legality  of  the 
courts  established  in  this  province.  All  that  is 
determined  in  this  case  is,  that  Mubarick  ul 
Dowlah,  who  has  surrendered  his  power  en- 
tirely into  the  hands  of  the  English  Cfimpany» 
cannot  himself,  nor  ean  the  East  India  Com- 
pany in  his  name,  protect  delinquents,  subject 
to  the  jurisdiction  or  this  court,  from  being  pu- 
nish«l  by  the  laws  of  Great  Briuin  ;  that  the 
agents  of  the  East  India  Company  cannot,  by 
making  him  the  instrument,  do  indirectly  what 
they  woold  not  do  directly.  It  cannot  be  a  po- 
litical question  of  a  aerious  nature  in  the  opi* 
nion  of  the  gentlenaeii  making  the  claim  ;  had 
it  beeo  so,  they  woold  not  have  pressed  a  deci-' 
siOD  on  it  in  this  very  unfavourable  case.  It  is 
DO  right  daimed  by  the  Nabob;  both  be  and 
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hiiiVakrel,  as  ilie  Vakrel  a«to  himself  candid- 
ly rniit'fiKSfO  ill  lii«  inemoriBl,  were  wholly  igf- 
nnraiii  of  thn  rii^lits  and  privilefi^es  to  which 
be  was  ciititloil  by  the  laws  of  (ireat  Britain, 
u  an  unihasiiAilor.  or  public  minister:    if  iny 

matt  fin!  criMscciupnces  f'ntlnw  fmm  it,  the  f;pn-  I  wav;  that  of  tbp  proTincial  or  municipal 
tli'iiirn  s'.iiMiM  \ui\p  bren  backwanl  in  forcii.g^  !  saiforssent  to  Rome  in  the  time  of  the  Ronn 


I 


rharacter  wliich  he  could  lend  hiD«  nanot  fam 
any  pretensions  to  the  foil  ri{phts  of  an  ambas- 
sador sent  from  a  sofereign  inilepeiMlent  princt. 
The  hig^iest  li|;ht  socb  minister  conM  be  rt- 
ceifed  in  would  be  (nhich  iscarryiDff  it  a  praat 


us  to  a  ilr«i<:ifMi ;  for  ue  must  i;ive  such  an 
opinion,  uhaii  vcr  may  bo  tin*  citnsequences,  as 
we  ihii-.k  founded  inlaw.  Th^y  were  tojiid^e 
of  the  politics.  Thry  have  thons;ht  it  risflit  to 
liave  it  di'teruiii-.cd.'  The  cvidrnce  is  brfure 
lis  ;  we  caniiui  determine  contrary  to  it.  We 
mustjiidt:r  by  lj\«s.  not  hy  politics.     Prrbaps 


empire.  They  were  considered  rather  as  Maa- 
flatarii  or  Prucuratores,  and  were  anenable  It 
the  courts  at  Home  for  offences  coronaittcd  dnr- 
injjr  their  ambassy .  This  ooantry  doaa  appear 
to  me  in  simie  measure  in  the  nstare  of  a  pn^ 
vince.  1  «*  ould  obser?e,  what  baa  been  bmrt 
obserfed  bv  M'veral  authois,  that  the  diatiBetka 


this  ([iifstiosi  iu!:;ht  have  hem  determined  |  of  ainliateadors  from  foreign  princes  and  thsie 
merely  on  the  d:ite!c  of  the  letters  to  the  {^o-  |  ministers  u  bo  were  sent  from  the  provioeeiaad 
TCTiiur  ^(.'iipral ;  but  as  the  counsel  hare  made  towns  subject  to  the  empire,  cleara  ap  thtf 
the  other  a  serious  question,  I  ^huuld  not  hare  I  which  otherwise  in  the  Roman  law  aeamacon- 
thiiui;ht  thai  1  hail  done  my  duty  if  I  had  not  ;  trary  to  the  ^'us  gentium^  as  now  nndentood, 


given  a  full  and  lietcrminatr  opinion  upon  it.  I 
ninulil  hair  been  sorry  if  I  had  leh  it  doubtful, 
whether  the  empty  nauie  of  a  nabtib  could 
be  thrust  lietween  a  delinquent  and  the  laws, 
80  as  effectually  to  prelect  him  from  the  hands 
of  justire.  Kiad  this  been  alloweil,  1  don't 
know  how  far  it  mis^ht  have  been  carried  ;  the 
rights  claimed  extend  nm  only  to  the  ambas- 
sador, but  his  family  and  servants.  It  is  pro- 
per that  the  public  shoultl  be  relicred  from  the 
anxiety  thev  must  necessarily  be  under  from 
auch  a  dount.  It  is  proper 'Mubarick  should 
be  infornietl  of  our  opinion,  that  he  may  not 
make  the  same  attempt  in  future. 

The  rights  of  ambassadors,  as  we  hare  been 
treating  of  them,  are  foumled  on  jus  gentium 
in  Europe ;  it  is  by  no  means  clear  that  pre- 
cisely the  same  ideas  rule  in  this  great  pruio- 
anla  of  Hindustan,  where  the  laws,  custoni<i, 
and  manners  of  the  nations,  that  inhabit  it,  are 
as  dissonant  from  those  of  the  nations  in  Europe 
as  the  country  is  far  remored  from  it.  \Ve 
know  by  history  that  the  character  of  an  am- 
bassador of  a  certain  rank  is  held  sacred  here,  I  the  persons  to  be  punished  ?  ^he  nruaecnUr 
or  perhaps  more  so  than  in  any  part  of  Kurope,  I  and  those  w  ho  served  the  prucen.  iVho  b  the 
but  does  it  follow,  thnut^h  in  Kurope  the  rights  ■  prosecutor?  The  governor  general,  the  fiist 
of  ambassadors  are  given  to  nil  public  ministers  magistrate  in  this  settlement.  The  very  per* 
of  whatsoever  denomination,  that  it  is  so  in  this  sons  uho  apply  to  have  him  |iuniahed  \try  wdi 
country  f  Has  there  beeu  any  proof  of  it?  know  no  puni»linient  can  l>e  inflicted  upon  hia 
There  is  to  tlie  contrary.  Mr.  Hurst,  Mr.  I  by  the  court.  The  calling  fur  it  ia  indecent  ta 
Lane,  and  Mr.  Vansittart,  who  has  resided  long  '  the  highest  degree.  A  punishment  can  only  be 
in  this  country,  swear,  they  never  understood  '  inflicted  for  a  crime;  it  must  be  known  hotnts 
that  a  person  resiiling  under  the  denomination  '  the  coun^l  and  his  clients,  that,  except  of  tret- 
of  a  >akeel  was  a  public  minister,  intitleil  to    son  and  felony,  the  governor  general  and  coon* 

the  rights  of  an  aiiibassador  ;    but  that  they      '* ''    -  *' ^    --  •  ^ — -       -  •• 

conceive  such  a  person  liable  to  the  local  juris- 
diction of  the  courts  civil  and  criminal  where 
he  resides.     What  is  there  to  op|»ose  thisP     In 


concerning  the  rights  of  ambasaadora ;  what- 
ever is  said  derogatory  to  those  righta  ia  nhcrt 
they  are  treating  of  provincial  municipal  iMBi- 
sters.  Of  the  rights  of  those  of  foreipi  powcn 
no  natiou  entertained,  in  general,  no  hi^ner  re- 
verence, or  acted  with  greater  delicacy.  Ia 
the  infancy  of  Rome,  when  the  anohaattdora  of 
Tarquin  conspired  with  some  of  the  Roonn 
citizens  to  restore  him,  Livy  says,  I.  ii.  c  4. 
**  Proditoribus  extemphi  in  vincala  c»njectia,ie 
legatis  pululum  addubitatam  est,  et  qnan^paa 
visi  sunt  commisisse  ut  hostium  loco  esaent,  jai 
tamen  gentium  valuit.*'  They  acted  exactly 
conformably  to  the  present  idot  of  the  law  of 
nations. 

I  am  clad  I  am  remindeil  of  the  appKatiM 
for  punishment ;  it  would  not  have  escapcdntf, 
I  was  on  the  point  of  coming  to  it :  it  was  dt- 
manded  in  the  memorial,  m  the  letter  frsai 
council,  and  is  again  repeated  from  the  coaud 
at  the  bar.  That  is  indeed  treating  thia  aflUr 
with  a  very  high  hand.  In  my  opinion,  the 
applicatiou  is  indecent  and  nnjuat.     Who 


Europe  there  was  a  time  that  these  were  at 
some  courts  denied  to  agents  and  residents.  As 
1  have  been  informed  that  one  of  the  gentle- 


cil  are  exempt  from  the  criminal  juatioe  of  thii 
court.  Tliuse  who  served  the  proe«ia  did  it  by 
express  command  of  all  the  judgea :  ia  il  dt^ 
cent  to  apply  to  have  them  puniahed  ?  It  ii 
not  like  taking  out  a  imiccts  in  a  ciril  sait, 
which  is  the  voluntary  act  of  the  party,  vnder 
no  coercion  of  any  order  fnmi  a  inngiatialt.  It 


men  of  the  council  has  served  in  the  character  '  it  just  that  any  one  should  be  panivhed  on  ihii 
of  a  public  minister,  I  will  not  suppose  him  not  I  account  ?  The  Vakeel  says,  he  wna  ignurast 
acquainted  with  the  law  of  nations  on  the  sub-  of  the  rights  now  ddimeJ  for  him  vnen  hs 
J^t.  was  bound  over.  He  had  no  apprebenaion  that 

^  do  not  go  so  far  as  to  say  that  Mubarick  u1  [  he  liad  such  rights :   could  it  be  au|>puaed  thai 
wlah    might  not   have   a   public   minister    those,  who  serieil  the  sutnmuna*  and    aclfd 


but  I  think  the  minister,  in  the  highest 


under  the  order  of  tbejudgcSi  coald  be  apprii- 
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ed  of  those  ri^ts  that  Roj  lUda  Chiirn  him* 
self  was  ifpaoraot  off  On  what  idea  of  jattice 
then,  can  a  demand  he  made  to  puoish  iniiocent 
men,  acting  expressly  under  the  order  of  all 
the  judges,  for  violating  rights  which  they 
never  heard  of,  and  which  in  fact  do  not  exist  P 
But,  was  it  a  case  ff)r  panishment,  1  shonid  be 
of  opinion,  that  a  puoishment  should  he  devis- 
ed similar  to  that  inflicted  at  Naples  on  one  of 
llie  principal  officers  of  an  ambassador  from  an 
Italiau  pnnce ;  it  was  the  Pope's  nnncio.  His 
reverence  had  been  found,  oy  the  officers  of 
the  police,  in  a  public  brothel ;  they  hurried 
him  away  to  the  magistrates ;  who  declared, 
that  the  sanctity  of  his  character  exempted 
him  from  their  jurisdiction :  the  reverend  father 
complained  to  his  reverend  excellence,  who 
complained  to  the  viceroy.  The  viceroy  was 
incensed  at  the  indignity  which  had  been  put 
on  so  high  an  officer  of  the  nuncio  ;  and  re- 
solved to  punish  it  with  all  the  severity  due  to 
so  gross  an  outrage  on  the  law  of  nations.  He 
condemned  the  officers  of  the  police  to  this  in- 
fiimous  punishment ;  that  they  should  be  car- 
ried through  all  the  markets,  streets,  and  pub- 
lic places  in  the  city,  with  this  scandalous  label 
on  their  backs :  **  These  men  are  exposed  to 
shame,  because  they  vould  not  suffer  tlie  reve- 
rend father,  first  minister  and  confident  of  his 
reverend  excellency,  the  nuncio  of  our  holy 
father  the  Pope,  to  mdulge  himself  in  the  inno- 
cent recreation  of  the  stews.'* 

The  more  I  consider  it,  the  more  T  am  scan- 
dalized at  the  affidavit  made  hy  Roy  Rada 
Churn  ;  I  do  not  so  much  blame  him  as  the 
drawer :  it  is  scandalous,  it  is  flagitious,  to  let 
him  swear  to  his  being  a  public  minister,  an 
idea  which  is  almost  impossible  to  be  explained 
to  him ;  to  make  him  swear  to  what  is  not 
true,  as  it  turns  out,  that  he  was  a  public  mini- 
ster, or  Vakeel,  for  upwards  of  two  years,  with 
the  exception  only  of  ten  days;  those  who 
made  that  exception  tor  him  must  have  known 
that  he  was  without  that  character  fi>r  a  longer 
time.  ]  f  I  again  see  an  affidavit  of  this  nature, 
sworn  by  a  native,  we  will  inquire  who  drew 
the  afficfavit,  and  the  court  will  animadvert 
most  severely  upon  him  :  it  is  not  to  be  endur- 
ed, that  the  consciences  of  the  natives,  swear- 
ing in  a  foreign  language,  ahould  be  thus  en- 
snared. 

I  consider  this  to  be  an  attemut  of  Mubarick 
(for  I  desire  it  to  be  understood  cfearly  that  I  do 
not  suppose  any  influence  exerted  over  him  in 
this  case),  to  see  how  far  the  court  would  suffer 
him  to  interpose  himself  between  criminals  and 
justice;^  an  attempt  the  more  bold,  as  tlie 
party,  intended  to  be  screened,  was  actually 
under  prosecution  before  the  writing  the  pre- 
tended letters  of  credence. 

Mr.  Justice  Chamhert,  I  agree  with  my 
lord  chief  justice  in  opinion,  that  Roy  Racfa 
Churn  is  not  entitled  to  exemption  from  this 
prosecution,  and  that  the  indictment  ought  not 
to  be  quashed ;  though,  in  delivering  the  rea- 
0008  or  my  opinioD,  I  may  noti  ^riiaps,  ez- 


p^ressly  atad  entirety  assent  to  all  tb«  pontioofl 
from  which  his  lordship  has  deduced  tnat  con- 
clusion. 

In  considering  this  subject,  I  shall  nearlj 
follow  the  method  observed  by  the  advocate 
who  made  this  motion  on  the  part  of  the  India 
CorapauT;  and  shall  shortly  examine,  lst» 
The  right  of  the  India  Company  to  receive 
ambassadors;  9dly,  The  privileges  of  ambas- 
sadors so  received;  and,  Srdly,  Whether,  in 
fact,  Roy  Rada  Churn  is  now,  and  was  at  the 
time  when  the  offence  was  committed,  actually 
invested  with  the  character  of  an  ambassador, 
hy  having  been  duly  appointed  and  duly  re- 
ceived. 

That  the  East  India  Company  has,  in  India, 
a  right  to  make  war  and  peace,  will  not,  1  be- 
lieve, be  denied ;  and  I  agree  with  my  lord 
chief  justice,  that  the  right  of  making  war  and 
peace  is  the  chief  ground  of  sending  and  re- 
ceiving ambassadors.  TIrat  law,  by  which  the 
person  of  an  ambassador  is  secured  from  vio- 
lation, is  universally  allowed,  because  universal 
reason  has  demonstrated,  that  of  war  there 
could  be  no  end,  unless  some  man  might  safely 
propound  the  terms  of  peace ;  and  that  a  cessa- 
tion of  hostilities,  produced  by  mere  lassitode, 
could  not  long  continue,  unless  an  ambassador 
might  safely  oflSer  conditions  for  its  conti- 
nuance. The  power,  therefore,  of  receitinv 
ambassadors,  does  not  appear  to  me  to  be  snco 
an  incident  to  the  right  of  making  war  and 
peace,  as  may  or  may  not  accompany  its  suB- 
ject :  it  seems  rather  to  be  an  essential  pro- 
perty, without  which  the  subject  cannot  exist. 
Without  such  power,  it  would  not  be  a  ri^ht 
of  making  war  and  peace,  but  a  rig^t  of  making 
war  without  possibility  of  end  ;  a  ri|{ht,  wbicb 
every  sound  moralist  will  altow,  that  man  can 
neither  possess  nor  confer. 

Many  instances  might  be  given  of  Ticeroye 
and  generals,  who,  by  virtue  of  a  delegated 
power  to  make  war,  have  sent  and  received 
ambanadors.  In  the  present  case,  as  the 
power  of  making  war,  delegated  by  the  crown 
to  the  East  India  Company,  is  comprised  to 
the  East  Indies,  their  reception  of  ambassa- 
dors mu8t»  1  conceive,  have  the  saooe' limits  ; 
and  an  ambassador  to  the  East  India  Company 
may  be  received  in  this  settlement  by  the 
Company's  representatives,  the  governor  and 
council. 

2.  The  privileges  and  exemptions  of  am- 
bassadors so  received  must,  I  conceive,  ber 
the  same,  which  they  might  lawfully  chum  if 
they  had  been  received  in  England  by  the  king 
himself.  The  East  India  Company  can  nei- 
ther wage  war,  nor  receive  an  ambassador,  by 
any  intrinsic  authority  of  its  own|  it  doea 
both  by  life  authority  ef  the  king  of  Great 
Britain,  and  under  sanction  of  his  soverrignty. 
The  minister,  whose  public  character  is  ac- 
knowledged hy  virtue  of  this  delegated  power, 
may  be  considered  as  acknowledged  by  the 
king  himself,  and  may  therefore  expect  from 
the  king's  coorfc  the  immanitiea  due  te  that 
character. 
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I  btre  ilreidy  said,  that  the  first  prrat  im- 
munity of  an  ambassador,  tlie  security  of  bis 
life,  depends  on  natural  law  unifersally  ob- 
acr? ed ;  and  it  may  not  be  improper  to  add, 
that  it  is  observed  by  Mahometan  princes,  even 
towards  Christian  enemies,  not  merely  by  imi- 
'  lation,  but  as  a  religious  and  moral  duty  *  quse 

*  atne  peccuto  commitli,  nequeunt,'  I  say  this 
on  the  credit  of  lielandus,  in  his  Treatise,  *  de 

*  jure  roilitari  Mohammedauoriim  contra  Chris- 

*  tianus  liellum  (ffrentiiim ;'  but  1  mention  it 
rather  as  matter  of  ciirinsity,  than  of  impor- 
tance to  the  question  bcfun:  us ;  because  he 
■ays  nolhin);  of  other  privilet^es  that  pass  be- 
yond personal  security;  and  also,  because  1 
take  it  to  be  clear,  that  in  England  the  ambas- 
sador of  the  most  inconsiderable  Mahometan 
■tate  is  entitled  to  the  same  exemption  from 
civil  and  criminal  jurisdiction,  which  is  allowed 
to  the  minister  of  the  most  powerful  prince  in 
Christendom. 

S.  It  is  of  more  importance,  in  the  present 
case,  to  enquire  n  hat  the  facts  are  on  which 
Roy  lUda  Churn  fuunds  his  claim  to  be  exempt 
from  prusecution.      He    states   himself   **  to 

have  been  for  above  two  years  ( )  Vakeel, 

or  public  minister,  of  Mubarick  ul  Dow  lab, 
Nabob  of  Beni;al,  &c.  and  char^^ed  with  the 
conduciinc  and  transactiniif  bin  affairs  and  con- 
cerns with  the  honourable  East  India  Com- 
pany and  others,  at  the  Presidency  of  Fort 
\Villiam."  This  is  by  no  means  a  clear  and 
aufficient  description  of  an  ambassador ;  and 
it  is  certain,  that  our  ideas  of  an  amiiassador 
are  not  necessarily  comprizeil  in   the  term 

*  Vakeel,'  which  generally  means  no  more  than 
■gent,  and  is  frei|uently  applied  to  very  low 
people,  employed  by  private  men  in  the  ma- 
nagement of  their  aOairs.  It  is  true,  that  if 
he  ne  really  a  public  messenger  sent  by  a  sove- 
niffo,  with  authority  to  represent  his  {lerson  to 
a  foreign  power,  he  must  be  intitled  to  the 
legal  privileges  and  exemptions  of  an  ambas- 
sador, by  whatsoever  title  or  denomination  he 
is  distinguished.    Rut  I  know  tliat  the  term 

(.  . )  Elcliey  is  as  much  appropriated  to 

the  office  among  the  Mahometans,  as  ambas- 
sador is  in  Europe  ;  and  it  has  not  been  prove<l, 
that  a  public  minister,  either  of  the  first  or  se- 
cond order,  is  ever  called  a  Vakeel :  neither, 
if  proved,  would  it  in  any  degree  avail  Roy 
Rada  Churn,  who  appears,  on  examination, 
not  to  have  been  in  fact  employed  by  Muliarick 
ul  Dowlah,  either  at  the  time  when  the  offence 
with  which  he  is  charged  is  sworn  to  have 
been  committed,  or  at  the  time  when  the  en- 
i|uiry  into  it  was  set  on  foot.  The  Nabob  sa vs, 
in  one  of  his  letters  now  given  in  evidence,  that 
ha  had  dismissed  Roy  Rada  Churn  from  the 
Ist  of  Suffer,  that  is,  from  the  Snd  of  April 
last ;  and  the  subsequent  letter  replacing  him 
wsa  not  received  by  the  governor  general  or 
council  till  the  30th  of  May  ;  during  which  in- 
terval both  these  events  happened :  this,  in  my 
opinion,  entirely  puts  an  end  to  his  claim  of 
ezemvtion ;  for  surely  no  one  will  say,  that  his 

appointment  as  Vakeel  ought  to  put  a 
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(  stop  to  a  prosecution  already  oMnmeiieed,  ibr 
an  offence  committed  while  he  resided  here  as 
a  private  man. 

In  the  last  century,  Wicqnefort,  a  naiiTc  of 
Amsterdam,  who  had  an  employment  with  ■ 
salary  under  the  8utea  General,  was  appointed 
by  the  duke  of  Lunenbourg  to  be  his  resident 
at  the  Hague :  while  he  remained  there  in  that 
capacity,  he  was  tried  by  the  ooart  of  Holland, 
for  revealiufr,  by  letter,  some  secrets  of  the  re- 
public, which  It  was  his  duty  tu  have  con- 
cealed, and  was  condemned  to  perpetual  im- 
prisonment and  forfeiture  of  goods.  Of  this 
treatment,  as  of  a  violation  of  the  law  of  na- 
tions, he  complains  in  a  work  which  he  poh- 
lished  soon  aDer.  While  those,  who  defended 
the  decision  of  the  Dutch  court  of  justice,  in- 
sisted, that  if  a  native,  or  settled  inhabitant  of 
any  country,  is  appointed  by  a  foreig^n  prince 
to  be  his  ambassador  in  that  country,  he  conti- 
nues subject  to  the  same  jurisdiction  aa  before ; 
this  has  been,  among  the  writers  of  natural 
law,  a  disputed  question  ever  since  ;  and,  to 
avuid  the  necessity  of  determining  it  for  the  fu- 
ture, both  the  stotes  of  Holland  ami  the  French 
court  have  resolved,  that  they  will  not  here- 
after  reireive  a  subject  of  their  own  as  an  am- 
bassador. But  had  Wicquefort's  offence  been 
committed,  and  the  prosecution  against  him 
been  cummeiiced,  before  the  duke  of  Lunen- 
bourg made  him  his  minister,  I  believe  no  one 
would  have  dreamed  that  this  new  character 
could  stop  the  course  of  justice,  and  exempt 
him  from  punishment. 

Reing,  for  this  reason,  clearly  of  opinion, 
*hat  the  indictment  against  Roy  Ra«la  Chura 
ought  not  to  be  quashed  :  I  think  it  unneces- 
sary to  determine,  whether  the   Nabob  Mu- 
barick 111  Dowlah  is  a  sovereign  independent 
prince,  who  can   give  to  his  messenger  the 
nrivileges  and  immunities  of  an  ambassador. 
iVcrc  there  no   objection  to  his  soTereignty 
and  independence  but  his  nominal  subordma- 
tion  to  the  Mogul,  1  should  not  |)erhaps  hesi* 
tste  to  saj,  that  if  he  and  his  ancestors,  Sob- 
alidars  of*^ Bengal,  have  exercised  the  power  of 
making  peace  and  war,  they  have  aa  good  a 
right  to  receive  ambassadora  as  the  princes  snd 
free  to\%ns  in  Germany,  which  owe  a  nominal 
obedience  to  the  emperor  and  laws  of  the  em- 
pire ;  but  the  difficulty  which  I  feel  is  greater 
in  itself,  and  more  perplexing  on  account  of 
its  consequences :  on  the  one  nand,  it  appears 
hy  a  very  solemn  treaty,  very  lately  executed, 
the  English  India  Company  have  guaranteed 
to  the  Nabob  the  possession  of  the  three  pro- 
vinces of  Bengal,  Babar,  and  (hissa,  with  the 
title  of  Subshdar :  on  the  other  hand,  it  is  ma- 
nifest, partly  from  the  depositions  of  the  go- 
vernor general  and  other  gentlemen,  that  be 
has  no  military  force,  no  revenue  except  a  pen- 
sion from  the  Company,  and  no  share  in  the 
distribution  of  justice  throughout  the  country, 
except   a  nominal  superintendence  over  tne 
criminal  courts. 

In  this  state  of  things  (the  cause  before  am 
not  calling  for  such  determination)  I  sboaM  not 
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thiDk  myself  obliged,  wbatarer  might  be  my 
private  opioion,  unnecettarily  to  decide,  that 
the  king  ni}'  roaster  is  not  soTereigo  of  these 
provinces ;  and  to  decide  that  he  is,  I  would 
wish  likewise  to  avoid,  because  the  parliament 
seems  cautiously  to  have  avoided  it,  by  found- 
ing the  jurisdiction  of  this  court,  over  those  who 
do  not  reside  in  Calcutta  or  the  inferior  fkcto- 
ries,  on  personal  not  on  local  subjection ;  and 
because  such  a  decision  might  engage  us  in 
quarrels  with  the  French  and  other  European 
nations  who  have  possessions  in  Bengal. 

Mr.  Justice  Lemaistre.  I  desire  to  testify  my 
acquiescence  to  every  part  of  my  kird  chief 
justice's  learned  and  ingenious  argument :  and 
tlesire  to  be  understood  as  giving  no  precise 
opinion  as  to  the  question,  whether  or  no  the 
East  India  Company  can  or  cannot  send  and 
receive  ambassadors,  or  public  ministers, 
upon  whom  the  rights  of  ambassadors  or  pub- 
lic ministers  (as  acknowledged  in  Europe)  will 
attach. 

Though  I  am  very  far  from  acceding  to  my 
brother  Chambers's  opinion,  that  such  right 
actually  does  exist  in  the  East  India  Com- 
pany, as  a  necessary  incident  to  that  limited 
right  of  making  peace  and  war,  which  they 
have,  from  his  majesty's  charter,  for  the  pro- 
tection of  their  settlements ;  I  think  it  a  ques- 
tion of  great  consequence,  which  will  admit  of 
a  considerable  degree  of  doubt,  and  ought  not 
to  be  determined  without  argument,  and  upon 
'  mature  deliberation. 

Every  definition  of  an  ambassador,  or  public 
minister,  that  1  have  met'  with  in  the  book,  is  a 
person  sent  from  one  sovereign  to  another, 
with  authority,  by  letters  of  credence,  to  treat 
upon  afiairs  of  state.  I  cannot  admit  any  right ' 
of  sovereignty  in  the  East  India  Company  ;  in 
every  charter  granted  to  them  by  the  crown, 
there  is  an  express  reservation  ot  sovereignty 
to  the  king  of  Great  Britain,  his  heirs  and  suc- 
cessors ;  and  1  am  inclined  to  think,  by  some  of 
the  late  charters  granted  to  the  East  India 
Company,  that  their  rights  untier  former 
charters  have  been  very  strictly  construed,  and 
that  no  more  jura  regalia  have  been  allowed 
them,  beyond  what  expressly  appears  upon  the 
face  of  such  grant. 

When  the  East  India  Company  had  taken 
plunder,  it  was  doubted  if  that  plunder  couki 
be  vested  in  them,  without  the  king's  grant. 
A  charter  was  therefore  applied  for,  and  granted 
for  that  purpose. 

When  they  were  inclinable  lo  conclude  a 
treaty  of  peace,  they  had  considerable  doubts 
how  tsr  they  could  give  up  auy  forts  or  places, 
the  sovereignty  of  which  was  vested  m  the 
crown.  Application  was  made  for  a  charter  to 
this  purpose;    which  they  likewise  obtained. 

Surely  the  having  the  property  in  plunder, 
and  the  right  ofaorrendering  torts  and  places, 
taken  by  their  forces,  are  as  necessary  incidents 
to  a  right  of  making  peace  and  war,  as  the  re- 
ceiving ambassadors;  ewi  if  the  king's  law 
efficers  doubted  as  to  tlMte  pointSy  and  did  oot 


consider  them  as  incidental  to  the  power 
granted  by  former  charters,  I  think  the  pre- 
sent matter  full  as  doubtful  and  desenring  of 
consideration. 

With  regard  to  this  phantom,  this  man  of 
straw,  MuUirick  ul  Dowlah  :  it  is  an  insult  to 
the  understanding  of  the  Court,  to  have  made 
the  question  of  his  sovereignty. 

But  it  came  from  the  Governor  General  and 
Council :  1  have  too  much  respect  for  that  body, 
to  treat  it  ludicrously ;  and  i  confess  1  consider 
it  seriously. 

Mr.  Justice  Hyde,  I  am  very  happy  to  find 
I  agree  in  opinion  with  my  three  brethren,  that 
Roy  Rada  Chum  is  not  intitled  to  the  privilegei 
claimed  for  him  by  the  Governor  General  and 
Council,  not  cUimed  by  him. 

My  brother  Chambers  seems  to  difier,  hot 
does  not  really  differ,  from  my  lord  chief  jus- 
tice ;  for  n6  opinion  was  declared  by  his  loitl- 
ship  on  the  right  of  the  Company  to  receive 
ambassadors. 

My  brother  Chambers  baa  ileclared  his  opi* 
nion,  that  the  Company  have  such  a  riffht. '  t 
desire  to  be  understood  to  give  no  opinion  ov ' 
the  subject,  whether  they  can  or  cannot  receive 
ambassadors,  who  will  be  entitled  to  all  the  pri* 
vileges  annexed  to  that  character.  It  is  unne« 
cessary  to  decide  the  question  in  this  ease,  be- 
cause the  situation  ot  the  person  sending  ia 
suificient  for  the  decision :  but  whenever  it 
does  arise,  it  will  be  a  question  of  great 
consequence,  and  will  deserve  much  con- 
sideration ;  the  safety  of  this  town  may  de- 
pend on  it :  if  it  shall  be  understood  that  publio 
ministers^  with  the  vast  retinue  which  the  cus- 
tom of  this  country  requires  to  attend  theoit 
are  exempt  from  auy  legal  restraint,  it  may  be 
attended  with  great  inconvenience ;  even  the 
possession  of  the  town  may  be  hazarded. 

The  substantial  reason  for  the  privileges  of 
ambassadors  is,  that  persons  may  with  safety 
come  to  treat  of  peace  or  war ;  but  it  does  not 
appear  to  me  necessary  for  that  purpose,  that 
they  should  be  exempt  from  all  legal  restraint. 
When  the  question  comes  before  us,  it  may 
be  necessary  to  be  informed,  and  to  oonaider^ 
what  rights  are  understood  in  this  country  ia 
Uindostao,  to  be  conferred  on  ambassadors; 
and  whether  the  customs  of  this  country  do  not 
make  a  distinction  in  the  degree  of  the  person 
sent,  giving  to  one  styled  elchee,  pririleges 
which  are  not  given  to  a  vakeel. 

By  the  treaty  which  has  been  read,  it  ap- 
pears, Mubarick  ul  Dowlah  deprives  himself  of 
the  great  ensigns  of  sovereignty,  the  right  to 

Erotect  his  own  subjects :  he  declares  that  shall 
e  done  by  the  Company. 
The  act  of  parliament  does  not  consider  him 
as  a  sovereign  prince  ;  the  iurisdjction  of  this 
court  extends  over  all  hb  dominions,  to  such 
persons  who  are  aervants  of  the  Company  or  of 
any  British  subject,  and  to  every  one  of  hie 
subjects  who  chooses  to  submit  himself 
to  our  jurisdiction  and  exempt  himself  from 
that  of  hn  courts,  by  miluog  a  oontroui  abow 
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M)0  rupees  is  value,  and  declarinic  any  dispute 
•n  it  sball  be  determined  io  this  court  only  ;  so 
thai,  if  we  allowed  this  cUim,  his  vskeel  would 
be  the  only  person  in  his  doaiinions,  to  whom 
he  could  exteml  the  arm  of  protection. 

Roy  Kada  Churu  has  uot  produced  his  io- 
■IructiOBS,  which  ouf^ht  to  liave  been  done,  to 
■hew  he  came  on  public  husineas,  sui-h  as  in  the 
proper  subject  of  treaty  between  soverei|;ii 
powers ;  for  whit  appears,  if  this  were  a  proper 
place  tor  it,  his  busiuess  as  a  vakeel  might  be 
to  buy  horses. 

On  the  whole,  therefore,  1  am  of  o|union, 
the  defendant  is  aot  intitled  to  the  pri»ile);e 
claimed  for  him,  because  I  think  the  situation 
of  tbe  persoa  seudini^  hiui  is  not  such  as  will 
OMbla  hin  to  confer  the  charader  of  amhasf- 
ndor. 


July  eth,  1775. 

Pretent  all  the  Judges. 

The  Chief  Justice  commuoicaleil  to  tbe 
Court,  the  following  Letter,  which  he  had  re« 
eaif  cd  from  the  Governor  General  and  Council, 
inclosing  a  copy  of  a  Letter  from  the  Nabob 
Mubarick  ul  iJowlah. 

"  To  the  Hon.  Sir  Elijah  Impey,  knight,  Ro- 
bert Chambers,  Stephen  Cvsar  Lemaistre, 
John  Hyde,  Esqrs.  Judges  of  the  Supreme 
Court  of  Judicature. 

I  '*  HoMurable  Sirs ;  We  beg  leave  to  trans- 
nit,  for  your  information,  the  translation  of  a 
Letter,  which  we  have  just  received  from  tbe 
Mahob  Mubarick  ul  Dowlah  ;  from  which  it  will 
appear  that  he  looks  u|mmi  himself  as  Noubah 
•f  these  provinces,  and  Roy  Rada  Churn  to  be 
hia  vakeel ;  we  reouest  that  yon  will  be  pleased 
to  inform  us  in  what  hght  we  are  to  consider 
those  dedaratioBS,  which  we  understand  have 
been  made  from  the  bench,  publicly  denyinif 
the  sovereignly  of  the  Nabob,  that  we  may 
know  how  to  act  when  any  case  occurs  with 
respect  to  tlie  «igiiing  of  warraiils  for  the  oxe- 
eution  of  criHiiuak  ;  or  what  answer  we  iitiist 
Ipvc  to  foreign  companies,  and  particularly  tbe 
French  nation,  who,  the  hotter  to  ussert'their 
claims  of  indepeudency,  maintain  with  us  the 
anme  ar^gumeot  which  we  under«tood  has  been 
Med  by  sir  Elijah  Impey,  tliat  there  is  no  d<ju- 
Ue  government  in  this  country,  and  conse- 
quently that  the  proceeding's  ul'  the  Courts  of 
ilewanoy  against  their  subject*,  who  reside 
without  those  phiccii  wkiob  have  beeii  assigned 
to  them  by  the  treaty  of  Parid,  are  direct 
attacks  of  the  Engtiili  natioa  agaiiMit  that  of 
France. 

'*  If  it  he  true,  that  the  sovereiguly  of 
Mubarick  ul  Dow  la  be  not  ad;uittod  by  tlic 
aiipreme  court,  we  are  persuaded  that  ibe  chief 
JHStice  and  the  other  his  majegty's  juilces  wii4 
aoe  how  important  it  is,  not  only  to  Uie  traaquil- 
Kty  of  this  oouiitry,  but  likowiae  to  the  preser- 
vntion  of  the  pe^et  whioh  suheisis  between  the 
king  and  tfao  luropeaB  powers  who  wc  sellM 


ill  this  country,  that  wa  shoyM  not  be  left  in 
doubt  as  to  the  right  to  who«  the  aovewi^nty 
belongs.  The  late  act  of  parliameot,  as  we  aa- 
derstand,  only  subjects  such  of  tbe  iwtivea  to 
the  jurisdiciifHi  of  the  Britiah  laws,  aa  ai«,  or 
were,  einpio)  ed  ia  the  aervice  of  th«  Compaay, 
or  of  liritisb  subjects,  at  the  lime  wbcD  the 
suit,  mciion,  or  complaint,  agaiost  thcin  anwe; 
from  w  hence  we  are  led  to  conclude,  ikal  Ihoagh 
the  king's  aotereignty  were  admitted  to  he  ex- 
tended over  those  who  are  so  particularly  de- 
scribed, yet  it  does  not  follow,  according  to  ear 
idea,  thai  it  includes  the  rest  of  the  natives  ef 
Bengal,  Bahar,  and  Urisaa. 

'*  We  are,  hunourahle  Sirs^  your 
dieot,  humble  lervanu,  (Signed) 

"J. 

*'  Geo.  MoMaoM. 

«•  Ph,  FajtMcis." 
Fori  William,  Juit,  3,  1775. 

The  above  Letter,  being  altered  bv  the  Clerk 
of  the  Crown  iuto  the  form  of  a  i^txtioo.  wu 
filed. 

Copy  of  a  Letter  from  NtBAftiCK  dl  0owlai, 
to  the  Governor  General  and  CoundL 

**  Roy  Rada  Chum  has  for  these  three  ycaii 
been  my  servant,  and  is  now  in  Calcutta,  ia  the 
capacity  of  my  Vakeel:  I  am  now  arqnssaird 
by  him,  that  somebody  baa  coaa^aiaed  agaiast 
him  to  the  Court.  As  the  said  Key  ia  new  ac- 
tually employed  in  the  affairs  with  whick  he  is 
entrusted  by  me,  and  for  tbeae  three  jFeaia  halh 
been  in  no  other  aervice  hot  mine  ;  1  beg  Isare 
to  represent  to  you,  that,  if  oomplninia  ^aiasl 
mv  Vakeel  are  to  be  admitted  in  tlict  Cuait,  it 
will  reflect  the  greateat  disgrace  and  indigaity 
upon  me.  You  gentlemen,  I  hope^  wUI  as! 
approve  of  such  a  proceeding ;  not  apeak  is 
such  terms  to  the  gentlemen  of  tbe  Coartv 


will  prevent  my  affairs  being  impeded 
graced  ;   in  doing  this  vou  will  eonfier  tha 
greater  favour  U|Mm  me.'* 
(A  true  copy  from  the  translation^ 

Wm.  Bai7BNi,  Stdi-Sac 

The  CAit/'Jitf/jce  delivered  the  aeatiiantti  of 
tlie  Court,  in  the  following  womIs  : 

It  i:i  wiih  the  dee|iest  concern  ww  find  Ihi 
Council  still  persist,  uolwitiistandiiy  tbe  fre- 
quent declarations  and  uaaaiasona  apinionef  Ihi 
Court  (for  it  is  a  mistaha  if  it  ia  tkoagbfe  ny 
brother  Chambers  waa  of  a  di&nnt  mpmmm)  la 
address  the  Court  by  letter. 

We  dechired  onr  apprebnasifcna  Ibat  it  worid, 
if  tbe  opinion  of  tbeCoert  andtbalaf  tlwCaan- 
cil  ahouM  aot  agtee,  lead  to  iltarantiaua ;  Iha 
least  ill  ooBiequence  af  which  wnnU  be,  tha 
Wwoffing  both  the  Coart  and  tbe  CanncU  » tba 
eyes  of  the  public,  and  would  he  pe^ndiaMdla 
the  affairs  of  tbe  Coaniany.  We  liavedeae 
yll  in  our  power  In  avoid  it ;  aad«  asaailed  aa  we 
have  been  both  in  and  out  of  ooer^  «e  wiU  net 
be  provoked  to  depart  froaa  that  aabriaty  oC 
saatiment,  which  ia  pacaiiarlj  nacanicj  for  ear 
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I  shall  ever  be  fbr  furniflfaiiig  the  East  India 
Company  with  every  lifl^ht  and  every  assistance, 
jtidicially  or  extra- indicially,  which  I  think  1 
Jei^ally  may,  be  the  application  ever  so  im- 
proper, or  the  conduct  of  their  servants  so  ex- 
ceptionable. 

We  have  asserted  the  impropriety  of  this 
mode  of  application  ;  they  give  no  attention  to 
oar  re|iresentations,  and  pay  no  res|)ect  to  onr 
unanimous  opinions.  There  is  no  power  here 
to  decidtf  between  us ;  they  still  persist :  no- 
thing but  absolute  outrage  will  provoke  us  to 
appeal  to  his  majesty,  or  their  honouralUe  em- 
ployers :  we  will  not  increase  the  embarrass- 
ment his  majesty's  ministers  must  labour 
under  on  account  of  ludia  affairs,  nor  add  to 
the  distress  of  the  East  India  Company :  the 
pruceeflings  will  be  sent  to  both :  our  conduct 
ahall  speak  for  itself,  without  a  comment :  in 
the  mean  time,  we  must  steer  between  creating 
confusion  and  losing.our  dignity. 

The  letter  from  the  council  encloses  one  of  a 
most  extraordinary  nature  from  the  Nabob  Mu- 
barick :  his  situation  is  soch,that  there  is  no  man, 
either  in  England  or  in  India,  will  believe  he 
would  be  induced  to  write  such  a  letter,  was  it 
not  either  dictated  to  him  by  the  agents  of  those 
who  rule  this  settlement,  or  unless  he  was  per- 
fectly coof  inced  it  would  be  agreeable  io,  and 
coincide  with,  their  sentiments.  We  always 
have  and  always  shall  consider  a  letter  of  bu- 
,siness  from  that  Nabob,  the  same  as  a  letter 
from  the  s(overnnr  general  and  council. 

tie  says  in  that  ktter,  that,  if  complaints 
against  bis  Vakeel  are  to  be  admitted  in  the 
Court,  it  will  reflect  the  greatest  disgrace  and 
indignity  on  liin. 

There  never  was  such  an  idea  entered  into 
the  head  of  an  Indisn  Nabob  with  respect  to  his 
Vt'ikeel.  The  Viikeel,  in  his  memorial,  has  no 
such  idea ;  he  claims  only  as  a  new  right  given 
to  liitn  by  the  laws  of  England,  of  which  right 
he  was  wholly  ignorant. 

That  is  not  all :  1  have  an  affidavit  in  my 
hand,  rhade  by  Roy  Rada  Chum  for  a  different 
purpose.  He  says,  **  I  never  heard  of  the  word 
'  puiilic  roini%ter:'  I  understand  vakeel;  but 
what  is  the  meaning  of  public  minister  I  know 
not ;  vakeel  is  one  thing,  elchee  is  another.  1 
never  hef«»re  imagined  I  should  have  been  ex- 
em  pteil  from  punishment  because  I  was  a  va- 
ke4>i.  People  every  where  respect  the  vakeel 
of  the  Nabob.  I  never  before  heard,  that  if 
the  vakeel  of  the  Nabob,  or  even  of^  the  King 
himself,  should  commit  a  crime,  he  would  be 
exempted  from  the  punishment  established  for 
such  a  crime.  Perhaps,  if  the  Nabob  or  King 
was  to  Mrite  a  letter,  the  vakeel  might  be  for- 
given." 

I  will  order  a  copy  of  this  affidavit  to  be  de- 
liveretl,  with  the  mmutes  of  the  Court,  ai  it  will 
give  ifreat  light  into  this  matter. 

Can  any  one  after  this  believe,  that  the  Na- 
bob liiin#eif  really  entertained  the  sentiments 
which  he  adopts  in  the  letter  t 

W  this    was    the   opinion    of  Roy  Rada 
Churn,  it  would  have  been  candid  in  the  coon- 
VOL.  XX. 


sel  for  the  Company  to  have  laid  it  before  the 
Court. 

Dut  the  close  of  the  letter  is  really  alarming  ; 
it  is  addressed  to  the  governor  j^eneral  and 
council :  speaking  of  complaints  being  received 
in  the  court ;  he  says,  **  Yon,  gentlemen,  I 
hope,  will  not  approve  of  such  a  proceeding, 
but  speak  in  sucn  terms  to  the  gentlemen  or 
the  Court,  as  will  prevent  my  affairs  from 
being  impelled  or  disgraced."  Did  the  Nabob 
ever  write  in  this  style  to  the  governor  and 
council  before  ?  The  letter  is  transmitted  to  ut 
after  onr  opinions  have  been  given.  If  it  is  the 
real  opinion  of  the  Nabob,  that  we  can  be  spokn 
to  in  such  terms  as  to  influence  our  judgments, 
from  whence  did  he  learn  it  ?  We  have  a  right 
to  demand  of  the  council,  that,  in  answer  to 
that  letter,  they  do  acquaint  him,  it  is  highly 
derogatory  both  to  the  honour  of  the  council 
and  the  Court,  to  entertain  any  idea  that  the 
council  would  speak  in  the  terms  he  desires  ; 
and  if  they  did,  that  the  opinion  of  this  court 
could  be  in  the  least  infiueficed  by  them.  We 
think  it  ^necessary,  on  this  occasion  to  assert,  if 
a  contrary  idea  snnuld  any  where  prevail,  that 
there  dotii  not  reside  in  the  governor  general 
and  council  any  authority  whatsoever,  to  cor- 
rect or  control  any  acts  of  the  judges,  either  in 
or  out  of  the  court,  be  those  acts  ever  so  erro- 
neous :  and  that  no  supposed  necessity  whatso- 
ever can  authorize  any  check  or  control  over 
those  acts.  The  law  of  necessity  is  the  law  of 
tyrants:  if  the  governor  general  and  council 
should  assert  sucn  a  right,  as  they  make  them- 
selves judges  of  the  necessity,  they,  and  not 
the  king's  justices,  would-  adoiinister  the  laiir 
in  this  country. 

We  could  have  hoped  that  the  governor 
general  and  cooncil,  mstead  of  transmitting 
this  insulting  letter  to  the  Court,  desiring  such 
illegal  interposition,  would  have  acquainted  the 
Nabob  how  highly  criminal  it  would  be  io  them 
to  comply  with  his  solicitations. 

1  cannot  help  observing  a  small  circum- 
stance. I  have,  since  the  claim  made  by  the 
council  for  Roy  Rada  Churn,  received  two  let- 
ters from  the  Nabob  directed  to  myself,  and 
one  original  letter  from  him,  directed  to  the  go- 
vernor general  and  council,  inclosed  in  a  leiteir 
froiu  them  to  the  court.  Though  improper, 
we  took  no  notice  of  that  letter.  1  had  before 
received  letters  from  him ;  they  had  the  usual 
alcob,  the  same  that  is  given  to  the  first  in 
council.  The  letters  to  me  since  the  dispute,  to 
give  him  a  higher  air  of  consequence,  make 
the  alcob  much  inferior.  The  same  artifice  ia 
made  use  of  in  that  sent  to  the  governor  ge- 
neral and  council.  The  alcob  sent  to  the  go- 
vernor general  and  council  is  infinitely  inferior 
to  that  formerly  sent  to  the  first  in  council  and 
myself.  They  best  know  whetlier  at  any 
other  period  tliey  would  have  admitted  a  letter 
from  him  with  that  alcob.  They  best  know 
whether  the  Company  in  future  ia  to  be  treated 
with  the  same  inferiority. 

This  observation  will  not  be  so  striking  to 
those  who  are  not  convenaat  with  the  ouatooM 

4D 
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aiut  iilfas  of  the  Dalircff,  and  do  notkoow  how 
tenai-ious  they  are  of  that  addrew. 

W  uur  opinions  are  carefully  examined,  we 
think  no  doubt  can  ariie  as  to  the  question  of 
ai^ninti;  \«arrauU  for  the  executioo  of  criminals. 
But,  IfMt  tiiey  may  have  taken  their  idea  of 
our  juil);mi*iit  from  loose  notes  and  partial  re- 
prcM-ntutions,  Die  Jud^fs  have  wniten  their 
opinions,  which  wtre  fiflivrred  on  the  late 
que^tiiiu,  and  will  transmit  them  to  the  ;rover- 
Dor  central  and  council,  with  the  present  opi- 
nion of  the  Court.  Air.  Justice  Chainbers,  hav- 
ing taken  no  notes  of  what  he  said,  has  deli- 
vered his  opinion  from  his  recollection  and 
audi  notes  as  the  Chief  Justice  was  able  to 
furnish  him  with.  The  opinion  of  the  rest  of 
the  Court  is,  as  near  as  may,  in  the  rery  words 
thfy  were  delivered.  But,  lest  an}'  doubt  after 
that  should  remain,  and  to  prerent  any  possi- 
bit*  ocrusiou  of  impeding  or  obstruct! iiff  the  jus- 
tice of  the  ctiuntry,  we  explicitly  declare,  that 
there  is  nothing,  in  the  opinion  of  the  Judges, 
i»hirh  ou:{ht  to  prevent  the  warrants  being 
6i;:neil  as  usual  by  Naib  Nazcm,  who  is  paid 
out  of  the  KhaUa  treasury.  Nothing  is  decid- 
ed by  that  judgment,  but  that  neither  the  East 
India  Companv  nor  their  servants,  both  being 
Buhject  to  the  laws  of  Great  Britain,  can,  by 
iotcrpuNing  the  name  of  the  Nabob,  screen  any 
criminal  from  the  justice  of  this  court. 

We  have  exprtssly  nid,  that  our  opinions 
did  not  atft  ct  the  country  oourtf  cf  tablisbed  in 
this  province. 

How  far  Mubarick  is  a  aorereigni  with  re- 
spect to  the  Company,  in  the  opinion  of  these 
gentlemen,  is  apparent,  by  putting  the  qoes- 
tiou,  how  they  are  lo  act  with  respect  to  the 
•igning  of  warrants  fur  the  execution  of  crimi- 
nals. Jt  is  plain,  we  do  not  differ  in  opinion 
upon  that  question.  Nobody,  either  in  £ng- 
lantl  or  in  India,  will  dispute  to  the  chief  jus- 
tice the  making  use  of  arguments  because  they 
ha\c  been  used  by  the  French  ;  nor  can  it  Ik: 
thought  that  arguments  are  weaker  because 
they  have  occurred  to  others.  What  the  cliief 
jusuce  said,  was  not  simply  his  opinion  ;  if  it 
was  not  in  every  circumstance  tlie  opinion  of 
the  whole  Court,  it  was  that  of  the  tnajority  of 
the  bench  ImuI  not  he  been  there.  But,  in  iact, 
neither  the  chief  justice  nor  any  of  the  jus- 
tices made  use  of  the  arguments  attributed  to 
litem.  They  never  asserted  there  was  any 
double  government  in  this  country.  All  that 
a  negative  is  put  upon  is,  the  illegal  exertion 
cf  the  powers  of  a  uouble  government  to  defeat 
the  king's  laws.  They  were  very  lar  from 
drawing  the  consequence  iinpated  to  them, 
namely,  that  the  proceedings  of  the  courts  of 
Dewaniiy,  against  the  French  who  reside  with- 
out thoHe  places  that  are  assigned  to  tbcm  by 
the  Treaty  of  Paris,  are  direct  attacks  of  the 
English  nation  against  that  of  France.  We 
never  thought  of  the  Treaty  of  Psris.  He 
tliink  the  |)osition  itself,  as  stated  by  the 
French,  not  true ;  and  are  astonished  to  see  it 
asserted  as  our  opinion.  We  have  affirmed 
*ery  contrary.    We  bsve  freqasnlly  da- 


sired,  to  prevent  partial  and  BialiekHif  repre- 
sentations, that  the  Company  wiHild  cmpby  a 
l>ersnn  able  to  take  down  the  opiaioos  af  the 
Court  correctly. 

I  can  foresee  no  political  conscqaaDcea  inm 
our  decision  .  but  be  it  remembered  with  what 
reluctance  we  entered  into  the  question.  Vfe 
flung  out  what  it  was  nccenary  lor  the  coaadl 
to  maintain,  and  told  theni  the  ocmacqnenoei  of 
not  nuintaining  it.  We  did  it  to  aave  the  hs- 
nour  of  government.  Yfe  did  it  that  thcjr 
miuht  not  persist  in  a  claim  wbiofa  wa  lasved  rt 
would  be  impossible  for  them  to  auppovt.  Tktf 
were  judges  of  their  own  politics.  TbejF  wgcd 
us  to  a  decision  we  wished  to  avoid.  We  wen 
obliral  to  judge,  from  the  avidance  before  m, 
of  the  legality  of  the  claim,  not  (»t'ihc  polttial 
consequences.  If,  which  we  do  oathalMvt, 
any  ill  consequences  ibikiw  lo  tha  atata,  tkcy 
who  unnecessarily'  urged  ns  lo  a  derieian,  Mt 
we  who  are  bound  to  decida  aaeordiag  to  Ibp, 
are  answerable  for  them.  Did  thay  cxpMl 
that  we,  who  must  administer  jwatic 
ing  to  our  oaths,  should,  contrary  to 
determine  that,  which,  though  withiii 
knowledge,  they  woold  not  tako  upon 
selves  to  swear  to  ?  We  do  not  know  a  wsisi 
character  than  a  political  judga  ;  wa  da  ml 
know  a  more  dangerous  one.  Can  any  sm 
believe  this  strong  struggle  with  the  Court  ii 
simply  to  protect  Roy  ttada  Chum  P  Is  hi 
dignus  vindiee¥  It  is  clearly  to  aerva  elkv 
purposes,  which  for  fear  ofpnjodicing  thacs- 
suing  trial,  I  will  not  mentioa.  Bot  the  at- 
tempt is  on  mistaken  principlBa.  ne  rahB 
of  a  state  sbouki  be  very  reaenred  in  liiiagiq 
on  political  questions  of  real  impnftamc,  B- 
cept  they  are  sure  the  law  on  tha  aa^pit  ii 
with  them.  They  must  not  expect  caaqihi 
sauce  from  jud|^.  Wa  most  azcGiile  sm 
justice.  Were  judges  to  look  4o  polttiesl  em- 
sequences,  they  wnst  ever  ha  daotntad  la  by 
tliose  that  hold  the  powers  of  tha  atnia.  It  ass 
necesnry  to  determine  that  qneation  in  tUi 
case.  Mr.  Justice  Ghamben  avoidod  k,  aai 
hinted  something  like  w^  is  advaaoad  new  hf 
the  council ;  but  the  other  judgaa  oanld  aol 
rest  their  opinion  simply  on  tkn  dalaa  of  Ihs 
credentials.  As  Mr.  Justice  Chambcn  wu  sf 
opinion  that  an  ambassador,  a  snl^tit  af  ihi 
state  in  which  he  is  employed,  la  not  aoMasUi 
to  the  courts  of  justice  where  haraaidas  ;  Bsii 
Chum,  beiiig  a  vakeel,  and  aa  ■*^i?tntgrf  kf  iki 
East  India  Company  (if  that  akoaki  gifa  Urn 
the  right  of  an  ambassador),  on  thnac  priadpki 
ought  not  be  amenable  lo  tkia  eovt^'lksi^ 
the  oAnce  was  committed  wlMm  ha  was  astai 
ambsaaador.  The  chief  jastioe,  Ihtwifh  oft 
different  opinion,  advanced  what  ha  i^  ss 
that  bead  with  a  degree  of  difidaaoa  %  aadaaly 
gave  his  opinion  on  which  aide  tlia  weight  of 
authorities  lay.  The  other  jtitMB  uEsake 
thought  the  aame. 

Is  to  the  question  put  coneaining  tha  right 
of  the  sovereignty  of  thiy  eouotry  ;  u  Menw  ti 
in  as  if  it  wu  meant  to  draw  na  wto  adibai- 
bgt  we  ware  never  JcH-aaikamaacd  as  Ii 
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the  state  of  Mabarieic  ul  Dowhh ;  we  Imt6  be- 
fore (kclered,  it  ii  nol  dtered  bj  thu  def  ition. 
As  to  the  question  between  the  Crown  and  the 
ComfHiny,  it  is  of  a  very  delieate  nature :  both 
the  Crown  and  the  Company  have  been  anxious 
to  a? Old  brin|(inff  it  to  a  decititoo :  we  therefore 
•re  much  sorpnsed  that  the  serranls  of  the 
ComfMiny  should  press  an  extrajudiciat  opinion 
upon  it ;  nor,  if  given,  do  we  conceive  it  would 
operate  upon  their  conduct.      We  should  be 
much  concerned  if  they  brought  a  case  before 
lis  which  would  make  it  necesaatj  for  us  to 
determine  it.    We  would  a? oid  it  if  we  could. 
If  it  became  absolutely  uecessary,  we  would 
not  retract  ftom  givin|r  our  opinion;  but  we 
w«»uld  not  give  it  until  we  had  heard  every 
thinff  that  could  be  said  on  either  side,  nor 
untilwe  had  obtained  all  the  liglits  and  infor- 
mation that  could  be  obtained  on  the  subject. 
But  we  must  decline  precipitately  and  wan- 
tonly giving  an  eztra-jndiaal  opinion   of  so 
much  consennence,  especially  as  such  high  of- 
fence was  taken,  that  the  Court  bad  trietl  an 
indictment,   in   which  a  robbery    which  was 
committed  here  was  charged  to  be  committed 
on  the  king's  highway ;  it  being  erroneously 
understood  that  the  Court  thereby  had  taken 
upon  itself  to  determine  the  very  question  now 
proposed  to  the  Court,  though  it  had  been,  and 
most  have  been,  tb£  form  of  the  indictinont 
when  the  president  and  council  were  justices 
of  Oyer  and   Terminer  and  Gaol   Delivery. 
We  will  not  enter  into  an  argument  on  a  mat- 
ter of  law   with  the  gentlemen  ;   much  less 
break  into  their  province,  to  decide  upon  met- 
iers of  polities.    We  should    have  declined 
taking  any  notice  of  this  letter,  hsd  we  not 
feared  that  occasion  might  have  been  taken 
from  our  silence  to  put  a  stop  to  the  criminal 
justice  in  the  provinces. 

We  take  this  opnortunily  to  declare,  tliat  the 
establmhinent  of  this  Court  hath  made  no  alte- 
ration in  respect  to  the  arimiiiistraiion  of  cri- 
minal justice,  except  only  in  this  town  and 
the  factories  subordinate  to  this  settlement. 
We  declare  it,  that,  if  there  is  a  stoppage  of 
justice,  it  may  be  clear  that  it  is  not  occasioned 
by  this  Court. 

My  brother  Chambers  has  pointed  out  to  me 
a  passage  in  Hoy  Rada  Churn's  aflidavit,  which 
1  nad  neglected  to  make  any  observation  upon. 

lie  says,  *  He  thinks  he  is  obliged  to  obey 

<  the  orders  of  the  council,  and  that  they  may 
« summon  him.    That,  m  fact,  he  was  calleil 

*  to  appear  before  the  council  when  ibnse  gen- 

<  tiemen,  who  make  the  claim  for  him,  were 

*  present.'    He  said,  in  his  instructions  for  the 
affidavit,  *  It  was  not  let\  to  my  pleasure  whe- 

*  ther  I  would  come  or  not ;  it  was  said.  Come.* 

Wlurt  then  was  the  sense  of  these  gentle- 
men, as  to  his  having  the  rij^liis  of  an  ambas- 
sador ?  Is  he  not  to  be  considered  merely  to 
ehide  the  justice  of  the  Court  ? 

The  above,  having  been  signeil  by  all  the 
Judges,  was  sent,  together  with  their  former 
Opinions  and  the  following  AtSdavit,  to  the 
Coudcil. 


Translation  of  the  ArnoAvrr  made  bv  Rot 
Rada  Churn,  before  Sir  Elijah  Impey, 
knight,  the  4th  day  of  July  1775. 

*'  I  knew  nothing  with  respect  to  the  rights 
of  a  Vakeel,  or  Elchee,  till  Mr.  Farrer  asked 
me  what  was  my  employment;  to  which  I 
answered,  that  1  was  a  Vakeel  of  the  Nabob. 
When  Mr.  Farrer  and  Mr.  Jarret  were  together, 
I  mentioned  to  them  that  I  had  been  the  Nabob** 
Vakeel  for  near  three  years ;  and  they  caused 
an  arzee  to  be  written,  which  I  signed.  I 
imagine  that  it  was  necessary  fur  me  to  obey 
any  order  issued  to  me  by  the  council,  and  that 
I  must  attend  upon  them  in  conformity  to  any 
summons  they  may  send  to  me.  1  was  one 
day  called  to  appear  before  the  council;  or 
committee;  and  attended  accordingly.  Hie 
GTOvernor,  the  general,  colonel  Monsnn,  and 
Mr.  Francis,  were  present;  Comaul  O  Deea 
had  l>efbre  that  presented  aome  pB|»ers  to  Mr* 
Fowke:  the  gentlemen  of  the  council  asked 
ine,if  he  had  iriven  the  papers  to  Mr.  Fowke 
to  keep,  or  with  the  intention  that  they  might 
be  presented  to  tlie  council. 

'*  Mr.  Farrer  and  Mr.  Jarret  caused  a  paper 
to  lie  written  out  in  the  English  liinguage,  to 
the  truth  of  the  contents  of  which  1  swore  be- 
fore Mr.  Hyde ;  but  they  never  explained  the 
words  *  public  minister*  to  me,  they  only  men- 
tioned the  w(»rd  *  Vakeel.'  1  know  nothing 
with  respect  to  my  ha?ing  been  dismissed  from 
the  aervice  of  the  Nabob  for  tan  days.  The 
Nabob  never  wrote  any  thing  of  it  to  roe: 
perha()s  Mr.  Farrer  and  Mr.  Jarret  may  have 
heard  it  from  report.     Mr.  Fari-er  said  to  me. 

*  You  was  not  in  the  Nabob's  service  for  ten  day  s  / 
and  said  nothing  more.  He  probably  heard  iliia 
from  others.  1  never  heard  any  thing  of  it 
from  any  one.  Mr.  Farrer  n€?er  told  me  that 
I  had  been  dismissed  from  the  beginning;  of  the 
inenth  of  Suffer.  One  day  I  went  to  the  house 
of  colonel  Monson,  who  said.  Perhaps  you  waa 
flismissed  for  some  days  from  the  serrice  of  the  ' 
Nabob:  do  you  know  any  thing  of  it?  1  an- 
swered, 1  know  nothing  of  it.  Tiiis  conver- 
bation  passed  afler  1  had  made  the  affidavit  be- 
fore Mr.  Hyde.      I  never  heard  the  worda 

*  public  ininistar,'  I  understand  vakeel ;  but 
what  is  the  meaning  of  public  ministar,  I  do 
not  know.  Vakeel  is  one  thing,  and  KIchee  is 
another.  1  never  before  imagined  1  should 
liuve  been  exempted  from  punishment  because 
1  was  u  vakeel.  People  every  where  re^^pect 
the  Vakeel  of  the  NalM>b.  I  never  before  beard 
that  if  the  Vakeel  of  the  Nabob,  or  even  of 
the  King  himself,  should  commit  a  crime,  he 
would  be  exemptetl  from  the  punishment  esta- 
lilishetl  for  such  crime.  Perhaps,  if  the  N»bob 
or  King  was  to  write  a  letter,  the  vakeel  mi<>ht 
be  forgiven. 

*'  Mr.  Farrer  said  to  me,  1  heard  that  yoa 
were  dismissed  from  the  Nabob' a  service  for 
ten  days :   this  was  afker  I  had  uiade  the  affi- 
davit: 1  never  before  had  heard  a  word  of  it. 
(Sigfoed)  '*  lUuA  Cii liun." 
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15  GEORGE  III. 
THE  TKIAL. 

Indictment. 


Trial  of  Joseph  FonJce  and  aikers^  [1141 


"  Toa-n  flfCal'  ^  To  wii.  Tbe  Jurors  fur 
evttuandl'\iclorvff)ar  lord  the  kitikf,  U|mmi 
of  Fort  UiZ/Kiin^llieir  oath,  prt-Msnl,  thai 
in  liengaif  j  Josi'ph  Fow  ke  ot  CBloiitia, 

|rciiilniiaii,  FraiifiK  Fowkt* 
of  the  same  place,  ^tiilli'iiiiiii,  fcoii  of  the  »ai(l 
Joseph  Fuwke,  Malia  llajah  NniKloeoinar, 
liahniier.  luie  of  the  saiihf  place  inhabiiaiit,  aud 
Itoy  Ituda  C*hnrii  also  nt'  the  same*  placi?  iiiha- 
biiuiit,  all  of  uhocii  are  suhject  tu  the  jurisdic- 
tiun  of  the  Supreme  Court  of  Judicature  ui 
Fort  William  in  Beii;;al,  lieini;  persons  of  evil 
name  and  fame,  anti  dishonest  reputation,  and 
iviekedly  ticvisiu);  and  inteiidrng  Warren  llasi- 
ing^fl,  ciiiuire,  governor  (feneral  ot  the  presi- 
dency of  Fort  William,  in  Bengal  uforetfaid, 
not  only  of  his  trood  name,  credit,  and  reputa- 
tion to  ileprive,  aud  to  bring  him  into  the  ill* 
opinion,  hatred,  and  contempt,  of  all  his  ma- 
jesty*s  sulijects  in  the  said  province  of  Bengal, 
and  of  the  native  inhabitants  thereof ;  and  hy 
that  means,  as  much  as  in  them  lay,  to  ili«turU 
the  good  goveriiinrnt  of  the  said  couniry,  and 
tbo  mundj^eiiient  of  the  commt'rcial  eoncf  rns  of 
the  hoiif  I  arable  East  India  Comnany  therein, 
nvhtrh  arc  so  eminently  intrusted  to  the  said 
'Wurrcn  Hastings,  but  also  tu  bring  upon  tite 
said  Warren  Hustings  the  ill  opinion  and  hatred 
of  the  king  hiiiLself,  and  of  the  two  houses  of 
the  parliament  of  Great  liritain,  and  ol  the  pro- 
prii'iors  and  directors  of  the  sairl  E:isi  India 
Company,  did,  on  the  19th  day  of  April,  in  the 
15ih  year  of  the  reign  uf  our  uiverei^n  lord 
George  the  Jrd,  by  the  grace  of  (joil,  ot  (treai 
Britain,  France,  and  J i eland,  king,  deleiiiier 
of  the  faiih,  and  so  forth,  in  Calcutta  aforesaid, 
iu  Bengal  aforesaid,  conspire,  combine,  and 
agree  among  themselves,  falsely  to  charge  un<l 
accuse  the  kaid  Warren  Hastings  td'  diierh 
enormous  and  scaudahins  oilVnees ;  particu- 
larly, tiiat  he  the  said  Warren  Hastings  had 
then  Iciteiy,  hy  divers  sinister  and  unlawful 
nieaiis,  procureil  a  certain  false  accusation 
against  the  said  Joseph  Fowke,  in  the  name  of 
one  CuiniuHid  nl  Deen  A I  Ire  C.'awn,  to  he  ma<le 
and  wrote,  which  naid  false  accusation  he  the 
said  Warren  Hastings  had  himself  presented  to 
the  governor  general  and  council  ai  Fort  Wil- 
liam aforesaid,  knowing  it  to  be  faUe  ;  and  also 
thai  he  the  said  Warren  Hastings  had  hereto- 
fore, corruptly  and  collusively,  received  several 
sums  uf  money  from  the  said  Cummaul  nl 
Deen  Alice  Cawn,  in  the  nature  of  brilies,  for 
services  rendered  or  to  be  rendered  to  him  the 
said  Cummaul  ul  Deen  Ailee  Cawn  ;  hy  that 
means  representing  him  the  said  Warren 
Hastings  as  guilty  of  wilful  bribery  and  cor- 
ruption in  his  office  and  duty.  And  the  jurors 
aforesaid,  on  their  oath  afore«iaid,  do  further 
present,  that  the  said  Joseph  Fowke,  Francis 
Fowke,  Maha  Rajah  Nundocomar,  and  Roy 
Rada  Churn,  on  the  said  19th  day  of  April,  in 
the  year  aforesaid,  at  Calcutta  aforesaid,  in 
Bengal  albresaid,  according  to  the  said  conspi- 


racy, corobinatioD,  aud  si^ 
selvea  as  aloreaaid,  did/fiUaaly  and  wickedljt 
for  the  evil  pur|MM^  albresaidatraine  and  mkc^ 
and  caus4ii  lo  be  framed  sod  made,  a  oerlua 
paper  writing  in  the  I'eniaD  languaife  ;  por* 
|Mr1ing,  that  he  the  said  Warren  Uaatinirs  had 
then  lately,  hy  diiers  sinister  and  anlawM 
means,  procured  such  false  ac^uaaiiou  as  afoi^ 
saiil,  in  the  name  of  the  komI  Cunimaul  ul  Dcca 
.Alice  Cawn.  to  he  uiade  and  wrote  aicaiost  ths 
said  JfMeph  Fnuke,  aoil  liad  presented  the  sobs 
to  the  said  gott-rnur  ^euoMl  and  cuuucU  at  Fori 
Uilliaai  aforesaid,  knowing  it  ti>  be  fiiiae; 
thereby  falM.'ly  and  scandalously  represeotiog 
the  saiil  Warren  HastiniEs  aK  guilty  of  the  said 
olfemv  of  procuring  the  said  Jonf  ph  Fowke  ts 
lie  falsely  accused.  And  the  jurors  aforesaid^ 
ou  their  oath  afuresaiii,  do  further  preM*nt,  that 
the  said  Joseph  Fowke,  Francis  Fowke,  >laha 
Rajah  Nundocomar,  and  lioy  HAda  Chnra, 
afterwards,  to  wit,  on  the  i*aid  19!li  djiy  of 
April,  in  the  }ear  afurisaid  at  C^itkviitM  olort- 
said,  in  Bengal  aforesaid,  acciioiini;  t«i  tbe  cos- 
s  pi  racy,  comb  i  nation,  and  airreeiuent  aforesaid, 
bieiweeu  them  had  as  aloresaid,  dnl,  fur  tbs 
purposes  aforesaid,  by  i*eriaiii  aiiiistAT  aiid  no- 
lawful  means,  to  wii,  by  iuir*^iit-ii,  proiuuies, 
aud  threats,  procure  the  saut  Cum  comptrvr.ui 
maul  ul  Detn  Ally  Cawn  lu  aitix  onrWAiJt*. 
his  seal,  rontainiiig  the  iinpreNSiiuti  ot  hijftBiiue, 
to  the  said  paper  wiiiinu,  mi  trauird  aud  mads 
as  aforesaid  ;  and  that  the  Mdid  Juiiepki  Fowke, 
in  pursu.ince  of  and  aceordmijf  to  ilie  oous|ii- 
racv.  riirnbinatiiin,  and    aifreenient.   heiweca 

■r  _ 

liiifi  and  tho  said  Fraiici»  Fi*wkp,  Malik  Rajah 
Niiod  iroiiiar.  and  Ko^  Uadai-lkuni,  so  as  afor^ 
Faiil  had,  after  wards,  lo  wit,  on  the  said  19th 
day  of  April,  in  the  }ear  aforesaid,  at  (*«IriUia 
aforesaid,  in  BtiigHl  aforesaid,  did,  asfaiisf  liie 
will  and  eoii<«ent  of  ihe  saul  Cuniiiiuul  ul  Urea 
AlleeCann,  and  ui*lMUliMiaudtiiif  Ihe  eaprcsi 
ileclaraiio-i  uf  him  the  ^a!■l  Cumiiiuul  ul  Dcea 
Ailee  Ca%in,  thai  the  said  pa|iei  uritiu^  bod 
been  forodily  and  illegally  uhtaiiied*  aad  ibit 
the  eoiitenis  thereol  Mere  f^dse,  lake  and  carry 
away  the  said  pi|ier  writing,  and  present  tht 
Slime  to  tlii-  ^ov^•rnor  general  and  couocif  it 
Furl  William  afoiebaid,  or  to  some  or  one  of 
the  nieini»rrs  iheretd',  as  an  ar/ee  or  |M>titioo  oC 
him  the  said  Cummaul  ul  Ueen  Ailee  Caws  ts 
the  said  governor  general  and  council.  And 
the  jurors  aforesaid,  u|»on  their  oatb  aforesaid, 
do  further  prcsenl,  that  the  said  Ji»seph  Fowkff^ 
Francis  Fowke,  l^lsha  Rajah  Nund<N!oaiar, 
and  Roy  R.ida  (^Miurn,  after warda»  to  wit,  on 
the  said  I9(h  day  uf  April,  in  the  year  afore* 
said,  at  Calcutta  aforesaid,  in  Bengal  afoie- 
fsaid,  acioriling  to  the  coospiracjp  oombina- 
tiou,  and  agreement  aforesaid,  between  tbem 
as  aforesaid  had,  did,  fur  evil  pur poaes  afore- 
said, unlawfully,  wickedly,  and  unju^y^ 
frame  aud  make,  and  caused  to  be  framed  aod 
made,  a  certain  paper  writing  in  tbe  Persisa 
language ;  iiurp«)rtiug,  that  the  said  Warrea 
Hastings  and  others  had,  indirectly  and  collu- 
sively, received  from  the  said  fiummaul  al 
Deen  AUee  Caw  n,  by  way  of  bribes  fbr 
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rendered  or  to  be  rendered  to  bim,  sundry  ■omt 
of  money  ;  to  wit,  tbe  nid  Warren  HMtingfi* 
esquire,  the  sum  of  15,000  rnpeee,  Richard 
Harwell,  esquire,  45,000  rupees,  and  to  Hoahyar 
Juii^,  thereby  ineaoing  George  Vansittart, 
esquire,  12,000  rupees ;  aiiil  that  the  said  Jo- 
seph Fowke,  in  pursuance  of  and  according;  to 
the  conspiracy,  combination  and  a^irreeinent, 
between  him  and  the  said  Francis  Fowke, 
Maha  Rajah  Nundocomar,  and  Roy  Rada 
Churn,  sfi  as  aforesaid  had,  afterwards,  to  wit, 
on  the  said  19th  day  of  April,  in  tbe  vearafore- 
said,  at  Calcutta  aforesaid,  in  Benij^f  aforesaid, 
did,  by  divers  sinister  and  unlawful  means,  to 
wit,  by  force,  threats  and  menaces,  procure  the 
said  Cummaul  ul  Deen  AUee  Cawn  to  write  on 
the  said  paper- writing  certain  words,  purport- 
ing that  he  acknowledged  such  sums  to  hare 
been  paid  by  him,  notwithstanding  the  express 
declaration  at  the  same  time  of  the  said  Cum- 
maul ul  D«en  Allee  Cawn,  that  the  facts  there- 
by pretended  to  be  acknowledged  were  false ; 
and  notwithstanding  in  truth  and  in  fact  the 
said  Warren  Hastings  has  not  received  such 
several  sums  of  money,  or  any  part  thereof. 
Dor  is  guilty  of  all  or  any  of  the  charges  or 
accusations  so  made  against  him  as  aforesaid, 
to  the  great  damage  of  him  the  said  Warren 
Hastings,  to  the  evil  example  of  all  others  in 
tlie  like  case  offending,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dig- 
nity. And  the  jurors  of  our  said  loni  the  king 
further,  upon  their  oath,  present,  that  the  said 
Joseph  Fowke,  Francis  Fowke,  M«ha  Rajah 
Nuuiloccimar,  Bahader,  and  Roy  Rada  Churn, 
all  of  M  horn  are  subject  to  the  jurisdiction  of  the 
said  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam ia  Bengal  aforesaid,  being  persons  of  evil 
name  aud  fame,  and  dishonest  reputation,  and 
wicke«lly  devising  and  intending  Warren  Hast- 
ings, esquire,  governor  genen^l  of  the  presi- 
dency of  Fort  William  in  Bengal,  not  only  of 
iiis  good  name,  credit,  and  reputation  to  de- 
prive, and  to  bring  him  into  tbe  ill-opinion,  ha- 
tred and  contempt  of  all  his  majesty's  subjects 
in  the  said  province  of  Bengal,  and  of  the  inha- 
bitants thereof;  and  by  thaHBaeans,  as  much 
as  in  them  lay,  to  distnrb  the  good  government 
of  the  said  country,  and  the  management  of  the 
aftairs  of  the  honourable  East  India  Company 
there,  which  are  so  eminently  entrusted  to  the 
said  Warren  Hastings,  but  also  to  bring  upon 
the  said  Warren  Hastings  tbe  ill-opinion  and 
hatred  of  the  King  himself,  and  of  the  two 
Houses  of  tbe  Parliament  of  Great- Britain, 
and  the  proprietors  and  directors  of  the  said 
Bast  India  Company,  did,  on  the  19th  day  of 
April,  in  the  15th  year  of  the  reign  of  our  sove- 
reign lord  George  the  third,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland, 
king,  defender  of  the  faith,  and  so  forth,  at 
Calcutta  aforesaid,  in  Bengal  aforesaid,  con- 
spire, combine,  and  agree  among  themselves, 
falsely  to  charge  and  accuse  the  said  Warren 
Hastings  of  divers  enonnous  and  scandalous 
otfences ;  particularly,  that  be  the  said  Warren 
ilastijigi  bad  then  lateljTi  by  di? ere  iiiiist«r  and 


unlawful  means,  procured  a  certain  false  acca^ 
sation  against  the  saul  Joseph  Fowke,  in  tha 
name  of  one  Cummaul  ul  Deen  Allee  Cawp, 
to  be  made  and  wrote ;  which  saiil  false  accu« 
sation  he  the  said  Warren  Hastings  had  him* 
self  presented  to  the  said  governor  general  and 
council  at  Fort  William  aforesaid,  knowing  it 
to  be  false.  And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present,  that  tbe  said 
J.  Fowke,  F.  Fowke,  Maha  Rajah  Nundocomar^ 
and  Roy  Rada  Churn,  on  the  stiid  19(h  day  of 
April,  in  the  year  aforesaid,  at  Calcutta  af6re« 
said,  in  Bengal  aforesaid,  according  to  the  said 
conspiracy,  combination  and  agreement  amon^ 
themselves  as  aforesaid  bad,  did  falsely  and 
wickedly,  for  the  evil  purposes  aforesaid,  frame 
and  make,  and  caused  to  be  framed  and  madca 
a  certain  paper  writing  in  tbe  Persian  lan- 
guage ;  purporting,  that  he  the  said  Warren 
Hastings  had  then  lately,  by  divers  sinister  and 
unlawful  means,  procured  such  false  accusa* 
tion  as  aforesaid,  in  tbe  name  of  the  said  Cum- 
maul ul  Deen  Allee  Cawn,  to  he  made  and 
wrote  against  the  said  Joseph  Fowke,  and  bad 
presented  the  same  to  the  said  governor  gene* 
ral  aud  council  at  Fort  William  aforesaid, 
knowing  it  to  be  false.  And  tbe  jurors  afore* 
said,  on  their  oath  aforesaid,  do  further  present, 
that  the  said  Joseph  Fowke,  Francis  Powke, 
Maha  Rajah  Nundocomar,  and  Roy  Radn 
Churn,  afterwards,  to  wit,  on  tbe  said  19tb 
day  of  April,  in  the  year  aforesaid,  at  Calcuttn 
aforesaid,  in  Bengal  aforesaid,  according  to  thn 
conspiracy,  combination  and  agreement  afore- 
said, did,  for  the  purposes  aforesaid,  by  certain 
sinister  and  unlawful  means,  to  wit,  by  entrea- 
ties, promises  and  threats,  procure  the  said 
Cummaul  ul  Deen  Allee  Cawn  to  affix  bissaal,^ 
containing  tbe  impression  of  his  name,  to  tbe 
said  paper  writing,  so  framed  and  made  aa 
aforesaid  ;  and  the  said  Joseph  Fowke,  in  pur« 
suance  of  and  according  to  the  conspiracy, 
combination  and  agreement,  between  him  and 
tbe  said  Francis  Fowk<»,  Maha  Rajah  Nundo* 
comar,  Bahader,  and  Roy  Rada  Chum,  so  aa 
aforesaul  had,  afterwards,  to  wit,  on  the  said 
19ih  day  of  April,  in  the  year  aforesaid,  at  Cal- 
cutta aforesaid,  in  Bengal  aforesaid,  did,  againak 
the  will  and  consent  of  the  said  Cummaul  ul 
Deen  Allee  Cawn,  and  notwithstanding  theex- 

Sesa  declaration  of  him  the  said  Cummaul  ul 
een  Allee  Cawn,  that  the  said  |iaper  writing 
had  been  forcibly  and  illegally  obtained,  and 
that  the  contents  thereof  were  false,  take  and 
carry  away  tbe  said  paper  writing,  and  pre- 
sent the  same  to  the  said  governor  general  and 
council  at  Fort  William  aforesaid,  or  some  or 
one  of  the  members  thereof,  as  an  arzee  or  pe« 
tition  of  bim  the  said  Cummaul  ul  Deen  Allee 
Cawn,  to  the  said  governor  general  and  coun- 
cil; they  the  said  Joseph  Fowke,  Francia 
Fowke,  Maha  Rajah  Nundocomar,  and  Roj 
Rada  Churn,  thus  endeavouring  to  represent 
the  said  Warren  Hastings  as  having  procured 
the  said  Joseph  Fowke  to  be  falseljr  accused  ; 
whereas,  in  truth  and  in  fact,  the  said  Warren 
Haitioga  ia  nol  gnUty  of  all  or  any  of  thn 
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charjpet  or  areiisttionii  to  made  sf^iwl  faiin  an 
•fbrfMid  ;  to  the  Kmt  ilamatpe  of  hkn  the  said 
Waimi  Ha8tin((«,  to  tlip  «'rt}  examide  of  all 
ollieis  in  the  like  cane*  ofTpodinsr,  and  again  it 
tbr  peace  i»f  oor  said  lord  the  king,  bia  cruivn 
and  dignity. 

&gned,  J  AH.  Pritciiard, 

C\.  oC  ihe  Croirn. 
June  19,  1775.     W.  M.  Betkmitii, 

Clerk  of  Indictments. 

Comaul  O  Deen  Cawn  examined. 

Are  yoii  acquainted  with  Naha  Rajah  N'un- 
doromar  ?— Yes 

Were  ymi  ao  in  February  last? — Why  should 
I  not  know  him  ?  1  have  knoim  him  lor  thirty 
yean. 

Did  yoa  c?er  apply  to  bim  to  borrow  money  ? 

When  the  lu«t  time? — In  the  month  of 
Cl:>le,  I  applietl  toliimi  loljnrrow:},n<X)rupeei. 

Dill  any  con  vernation  ilien  |*as<>  ? — At  that 
time  this  rum  ersation.  I  went  to  Mnha  llaj**h 
Nundoconiar ;  he  de8irc«l  me  to  sit  down,  nnd 
said  to  me,  D»  you  know  any  thing  of  the 
barramut  ui  (he  hosimiis  lietwi'en  the  Koverimr 
and  me?  I  nnsi^cTMl,  1  ha«e  heard  something 
of  it;  I  havi*  not  heard  all.  lie  Mid,  There 
has  bi?cn  enmiiy  between  Mr.  John  Graham 
Mid  roe:  he  was  my  enemy,  1  was  his.  f  was 
thinking  of  the  enmity  between  mc  ami  Mr. 
John  Graham,  and  of  that  uiih  the  governor; 
and  the  go?ernor  has,  without  cause,  been 
angry  with  me,  and  forliid  me  his  house ;  and 
liaa  told  me,  I  will  tlo  bad  things  to  you ;  be 
upon  yiiur  guard.  Being  remediless,  I  took 
the  advice  of  Mr.  Fowke.  Mr.  Fowke  gave 
tbisans^^er:  Until  yon  gel  the  |»a|»er  of  bar 
rnmnt,  till  vou  proiluee  burramut  agahist  the 

S^vernor,  jMr.  Harwell,  llushia  Jung,  nieauiug 
r.  Vansittarl,  and  other  gentlemen,  1  cannot 
feay  any  thing  to  the  gentlemen  in  your  behalf; 
but  if  you  do  this,  I  will  get  you  the  kellaut  of 
Aameen.  Deing  remediless,  I  ga?e  the  bar- 
ramut papers,  the  biirramut  in  the  business  of 
Munny  Begum;  and  I  have  proved  the  go- 
▼vrnor  culpable.  Do  vou  likewise  consider  of 
this.  I  (C.  O  Deen)  said,  U  hat  yoa  yourself 
have  done,  you  have  done  well.  But  in  the 
liearing  of  the  world,  it  will  appear  shameful, 
that  you  lieing  such  a  man  should  do  aach  bu- 
siness. When  Maha  Rajah  heard  this,  he 
laogbed,  and  said,  To  it,  and  write  a  bond  for 
the  rupees,  which  you  hare  applii-d  through 
Radti  (.-liuro  for  on  loan,  and  get  the  rupees 
from  him ;  and  two  days  hence  the  Burdwan 
people  will  receive  the  kellant ;  and  then  I 
urilt  converse  with  you.  Ifc  then  gave  me 
two  |iaans,  and  my  dismiision.  ^iotbing  more 
paasetl  ihen. 

JIud  you  ever  any  demand  against  thedewan 
of  the  k balsa  for  any  sum  of  money  P — lie  was 
not  my  debtor.  I  bad  a  demand  on  him  for 
the  Tuka  Collary. 

Did  you  ever  send  any  arzees  to  Maha  Rajah 
Handocomtr  or  Roy  Rada  Chum,  with  respect 
to  tliis  dcmud?— i  deposited  two  arzect  with 


I  Maha  Rajah  Nnodocomar,  bat  dill 
'  complain. 

Did  you  pmnt  theft  amm  to  Maha  Ra- 
jah, or  Roy  Rada  Chanir— T6  Rada  Ctara, 
and  ilesired'hiro  to  explain  to  Maba  Hhjab. 

What  pasHed  when  yoo  preaeatcd  the  araaai 
10  Rsda  Chum?— laaidto  RadaClrarai  Da 
you  take  these  two  araeea  in  depoKt ;  I  doal 
deliver  them  in  aa  complainia ;  waa  I  to  eoiB- 
plain,  I  would  complain  of  what  ia  irae.  fa 
order  to  frighten  him,  I  hara  wrMa  what  f 
pleased  myself.  Do  yoo  take  thrae  aa  a  da^ 
posit :  when  Moonshy  Sudder  O  Deen  caawa 
rV'tm  his  out-bouae,  then  wa  ahall  aaltfa  it 
amimg  uiiraelfea ;  and  at  that  tina  f  will  taki 
these  two  araeea  of  you  agaia.  I  srill  ^iva 
6.000  rupee?!;  4,000  rnpeea  to  Maha  Ra^ab, 
aufi  ft ,000  rufieea  to  you.  1  gave  him  thaa  19 
golden  innburs. 

Old  any  iiarticular  cnnTcnatiovi  paaaP — i 
came  to  mj  ivwn  place,  after  havinig  given  bin 
the  arxpt'S.  and  desired  him  to  esqiiiain  them  to 
Maha  Itdiuii.    1  wrnt  again  the  next  laoiniBg 
to  Maha  Rajiili'tc.    Msha  Rajah  aaid,  f  have 
hpard  from  Rada  Churn  that  you  have  depo> 
sited  with  him  twoarcren  against  GuDHpaGoviv 
Sing;    why  don't  you   present  them  to  the 
council  ?  1  will  procure  for  you  from  the  ge* 
nernt  ready  money  to  the  amount  of  the  de- 
mand, atHi  I  Mill  nettle  it  with  Uonga  OotIo 
Sing.    Mr.  Fow  ke  is  at  enmity  with  yea ;  do 
vou  go  with  Rada  Chum,  and  be  rectmciled  l» 
film  again ;  and  being  reconciled  to  Mr.  Fowke, 
he  will  introduce  you  to  the  general,  the  ce- 
lnn«>l,  and  Mr.  Francis;  and  he  will  giet  yoa 
the  appointment  to  Furnea;   and  1  ahalC  ■■ 
three  or  four  days,  obtain  the  kaMant  of  the 
aumeeny  of  the  khalsa.     I  replied.  When  you 
have  got  tb»^  kellaut,  I  will  get  iotrodneed  by 
your  means  to  the  gentlemen ;  bat  it  deea  aal 
signify  being  introduced  to  Mr.   Fowke;    1 
cannot  go  to-day,  I  will  go  with   Roy  Radr 
Chum  to-morrow.    He  said.    It  ia  well.    I 
then  went  homi^  to  my  own  hovso,  asd  wcat 
the  next  day  to  Mr.  Fo'wke,  with  Rada  Chvva. 
Mr.  Fowke  was  laying  u|ioo  a  coocb  ia  Iba 
hall ;  I  presented  him  with  a  anaseer  of  d«a 
rupees:  he  put  his  band  npoo  the  nniirfr, 
hot  did  not  take  the  rupees.    He  told  nw  Id  ail 
down.    I  aat  down.    He  got  up,  and  wabt  arte 
a  room.    Then  Rada  Chora  took  ma  with  hna 
into  the  room  Mr.  Fowke  went  to.   Mr.  Fowte 
shewed  me  tokens  of  kindDeas ;  he  fata  me 
lieetle,  rose-water,  and  ottar;   aad  fold  mt, 
Do  yon  do  what  Maha  Kajah  shall  tell  yoia. 
1  have  heard  your  nraisea  from  Maha  Ihgab ; 
do  you  be  perfectly  conterted.    Do  you  do 
what  Maha  Rajah  tells  yoa,  and  I  srfll  give 
you  the  busineas  of  Furaeah,  aad  eahfrr  uaaj 
VaTors  on  yoo.   Having  givea  nie hcatle,  laae- 
water,  and  ottar,  I  took  my  diiwiiBtiaaf,  aal 
went  home ;  and  staid  at  home  taro  dayt :  I 
neither  went  to  Maba  llajah^,  or  Mr.  Fowfce^. 
1  thought  the  business  bad,  and  thcrclbre  dil 
not  go  ont  of  my  hoote  for  two  daya.    Tie 
third  day,  in  the  evenmg,  I  went  ta  HaM  8^ 
jah;  and  told  him,  1  will  g«  l»  Oa^j  la- 
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,  day,  I  baVe  pri? ate  butiiMSi  of  my  own ;  I  tm 
come  to  get  my  ditmiMion.  He  said  to  me, 
That  arsee  whicb  you  ^a? e  in  to  tbe  g^fcmor 
in  3Ir.  Fowke's  name,  did  yon  give  it  tbe  laat 
of  Aagbuo,  <»r  tbe  flrat  of  Poos,  and  wben  the 
Gorernor  fpave  you  tlie  araee  back  ?  Where  ii 
that  araee?  Bring  it  me,  I  will  see  it,  and  Mr. 
Fowke  wants  to  see  it ;  do  yon  brinof  it  to  me 
to-morrow  eveniug,  and  then  go.  1  then  came 
to  my  ovi  n  house :  tbe  man  who  was  my  old 
Moonshy  was  gone  home  at  13 o'clock;  the 
next  day  1  made  my  new  Moonshy  Kewder- 
nawaz  write  out  wlialeter  I  remembered. 
Having  made  him  write,  I  kept  it  otyself;  and 
in  the  evening,  having  put  my  seal  to  it,  car- 
ried it  to  Malia  Iiajab's«  and  said  to  him,  Sir, 
this  is  the  arzce.  He  took  it,  and  then  gate 
me  my  dismission. 

What  else  passed  ?— I  doo*t  remember. 

What  was  the  business  yon  thouiflit  bad  ? 
State  it,  if  you  can. — J  looked  upon  this  as  bad 
business.  Maha  fiajah  told  me  to  give  this 
barramut  against  the  Governor,  Mr.  Barwell, 
Mr.  Vansittart,  &c« 

Who  asked  vou  to  give  the  barramut? — 
Maha  Kigali  Nnndooomar  and  Rada  Churn 
told  me.  1  saw  his  house  was  a  cutcberry  of 
barramots;  the  Hadsbaky  nan  went  witn  a 
barramut,  and  others  went  with  barramuti.  I 
was  a  poor  man,  and  was  frightened. 

Did  you  see  tbe  Hadsbaky  men  go  with 
barramulB  P— 1  saw  tbe  Radshaky  people  there ; 
all  tlie  workl  kuow  tliey  went  with  barramuts. 

[Questioo  repeat^.jU* if.  J  sat  in  the  dewao 
con  nab,  and  saw  the  Hadabdcy  people  there ; 
and  from  hearing  from  one  and  another,  my 
own  sense  pointed  out  to  me  that  they  went 
with  barramuts. 

Was  tbe  barramut  which  Uaba  Rajali  spoke 
to  you  about  already  made,  or  one  that  was  to 
be  prepareil  ?— They  told  me  to  prepare  one : 
how  should  it  be  ready !  had  I  a  oarramnt  cut- 
cherry,  that  it  should  be  ready  P  (Coroaul  O 
lieen  desired  to  go  on  with  bis  atory .)  Having 
received  my  dismission  from  Maba  iUjah,  I 
went  to  my  house  at  Houghly ;  four  or  five 
days  al^r  I  heard  that  Moonshy  8udder  O 
Deen  was  come  to  Calcutta.  I  came  to  Cal- 
cutta, and  one  or  two  days  after  Moonshy  Sud- 
der  O  l^een  arrived :  after  be  arrived,  the  buai- 
ness  between  Guuga  Gov  in  Sing  and  me  was 
settled.  I  went  to  Maha  Rajah's,  aud  told 
him,  that  the  business  between  Gunga  Govin 
Sinff  and  me  is  settled,  by  means  of  Moonshy 
Ijudder  O  Ueen :  give  me  Iwck  the  two  arsees, 
Maha  Rajah  then  said  to  me.  What  is  to  hap- 
pen in  rdation  to  tboee  rupees  you  conversed 
with  Roy  Rada  Chum  aboutf  I  said.  Sir,  1 
have  not  received  those  rupees  yet;  wben  1 
receive  back  tbe  arzccs,  I  will  make  the  settle- 
ment with  you,  and  pay  you ;  and,  if  you 
please,  I  will  give  it  yon  in  writing[,  I  will 
give  you  a  receipt  for  it.  Maha  R^ah  then 
aaid,  Roy  Rada  Chum  has,  without  my 
knowledge,  given  tbe  aneta  to  Mr.  Fowke, 
and  he  has  translated  thooi.  1  aaid,  I  bad  not 
given  them  to  Mr.Fowke;  1  bad  Ml  oqbi- 


plained ;  I  deposited  them  with  yon :  what  ig 
the  reason  of  your  having  given  them  P  He 
then  aaid.  Never  mind  the  urzee  which  yoa 
presented  against  Mr.  Fowke  by  directions  ot' 
the  Governor:  do  write  thus,  that  the  Go- 
vernor and  Mr.  Graham  made  you  do  it  by 
force  against  V  our  will ;  give  a  writing  to  thw 
purpose ;  and  Mr.  Fowke,  from  seeing  it,  will 
oe  pleased  with  you,  and  he  will  remember 
you  in  his  own  mind ;  he  will  give,  you  that 
arzee  and  the  two  arzees  hack,  when  you  have 
got  the  business  of  Pumeah.  Do  then  give  me 
an  arseeof  this  kind.  1  was  then  remediless, 
and  oonsidered  in  my  owji  mind  how  I  should 
get  back  the  two  arzees ;  and  came  home,  and 
wrote  down  whatever  occurred  to  me,  i.  e,  1 
caused  it  to  be  written.  At  noon  I  went  again 
to  Maha  Rajah's ;  Maha  Rigah  was  not  al 
home.  I  sat  down  till  he  oame.  I  gave  bin 
the  arzee,  as  he  was  getting  out  of  his  palan- 
quin. Maha  R^jab  read  it;  and  said,  This 
arsee  is  worth  nothing ;  you  hare  not  wrote 
well ;  do  you  bring  your  moonshy  with  you  in 
the  evening,  it  ^ail  be  wrote  nere.  I  wan 
angry,  and  tore  that  arzee,  threw  it  away,  and 
came  home.  1  went  again  in  tlie  evening,  took 
my  moonshy,  and  brought  him  into  the  presenca 
of  Maba  Rajah.  Then  ke  called  his  own  Moon- 
aby  Doraan  Smg ;  having  called  him,  he  caused 
my  moonshy  lo  write  out  a  fool  draught ;  and 
then  directed  his  own  moonshy  to  write  it  onC 
fair.  I  am  not  sure  whether  he  made  Doman 
Sing  or  my  moonshy  write  out  the  foul  draught. 
After  that  Maba  Rajah  took  it,  and  struck  out 
some  thin^  with  his  pen,  and  made  my  moon- 
shy write  It  out  fair.  When  Maba  Rajah  took 
tbe  pen  to  alter  the  draught,  1  told  him  1  had 
a  pain  in  my  belly,  and  wanted  to  go  home,^ 
aiul  that  my  moonshy  would  write  it  out  fair. 
Then  Maha  Rajah  said.  Are  you  in  a  great 
deal  of  pain  P  1  said,  1  am.  He  theu  said, 
Go,  and  come  to-morrow  morning  •  Rada 
Chum  will  go  with  you  to  Mr.  Fowke's,  and 
will  there  cause  the  arzee  to  be  given  to  yon  : 
I  will  speak  to  Rada  Churn  to  that  purpose. 
I  went  home,  and  then  it  was  about  a  par  or  a 
par  and  a  half  of  the  night ;  my  moonshy  and 
Shuk  Yar  Mahomed  came  from  Maha  Ruah's. 
Shnk  Yar  Mahomed  said,  Maha  Rajah  sent 
this  arzee,  do  you  put  your  seal  upon  it.  f 
said,  There  was  no  agreement  between  Maha 
R^h  and  me  about  sealing  it.  1  then  gave 
Sheik  Yar  Mahomed  my  hooka  bo  smoke,  and 
then  he  went  away.  At  that  time  my  seal  was 
not  in  my  hand  ;  it  was  in  mv  chtst.  In  the 
momin|[  I  went  to  Mr.  FowkeS ;  Rada  Chum 
was  sitting  in  young  Mr.  Fowke's  room ;  I 
went  and  sat  dowu  there :  when  1  had  sat  down 
Rada  Churn  went  in  to  old  Mr.  Fowke.  Rada 
Chura  staid  a  gurry  or  two  with  Mr.  Fowke. 
Then  Rada  Churn  came  from  there,  and  sat 
down  where  be  sat  before,  in  young  Mr.  Fowke't 
room.  In  a  few  minutes  Aoe(»ur  Mannah 
came  and  called  me,  and  told  me  that  Mr, 
Fowke  wanted  me.  I  went  to  him ;  Mr. 
Fowke  was  sitting  oo  tbe  bed,  and  gave  roe  a 
obairtofitdowaopposiieto  bini  be  tot  said 
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■  few  civil  worth  to  me;  he  then  took  the 
arxee  from  the  beil,  anil  detsired  me  to  iseal  it. 
There  were  luo  Trinnry  waiters  ami  two  Ben- 
gall  ies  btuiiilinf;  beliiuu  me,  <iiie  of  the  Ben- 
l^ailtes  was  Aiibos  Munii;  the  other  I  do  not 
know.  Mr.  Kowke  said,  Seal  this,  and  jvive  it. 
I  Mid,  there  ii  no  af^reement  between  Maha 
IIhjmIi  unil  lite  to  seal  ;  it  in  not  an  arzee;  it  im 
a  jaUih  iawaul,  Who  is  tiie  |ienion  to  whom 
the  words  (iiirreeb,  Pnriver,  and  Adanlirt 
Cinotrtf  n  apply  ?  an«l  who  isstira  the  unler  ':* 
Mr.  Fuwke  said,  l^eave  ilist  to  me.  Then 
Air.  Fouke  was  anifry  witii  me;  when  he  was 
>ni;ry,  I  i;rt*w  afraid.  W  hen  1  saw  he  was 
•nt^ry,  I  put  uiy  janima  in  this  manner  abont 
my  ni'ck,  and  fell  at  his  feet,  and  said,  Mr. 
Fowktr,  this  is  all  a  lie  ;  I  am  a  poor  man  ; 
donU  ruin  me.  Mr.  Fouke,  heariuf;  this,  took 
up  a  book,  and  cried  out,  Uod  danm  you,  you 
■on  of  a  bitch!  When  he  took  up  the  lMH)k, 
anil  called  me  names,  1  said,  Brinj;  it,  and  1 
will  seal  it.  lie  then  put  down  the  book  ;  my 
body  shoitk  fur  fear,  and  I  sat  dnwn  on  the 
grounil  ill  this  manner ;  1  cried,  ami  sat  on  the 
ground,  lie  then  cave  me  the  arzec,  and 
J  sealed  it.  He  then  cried  out,  T«ll  these 
people  to  be  witnesses  ;  I  said.  It  is  very  well. 
lie  then  took  nut  a  funi,  and  shewed  me. 
Within  tliree  years  have  you  pven  45,000 
rupees  to  Mr.  liarwell ;  i.  c.  15,000  rupees  per 
annum  ?  I  said,  1  have  |;[iveo  it.  lie  then 
•aid.  Did  you  t^xve  the  (governor  a  nuzzeer  of 
15, (XH)  nioeeti  ?  1  said,  i  ^we  it.  Did  you  (five 
Uusheia  Jnnjr  12.000 rupees?  I  said,  Ves,  I  did. 
Did  yiMi  ^i?e  Uajab  lU^sibullub  7,000  ru|iees  ? 
1  said  I  did.  Did  you  i^ire  Cantoo  liafioo  5,000 
rupees?  I  said,  I  did.  lie  said,  Si<;n  this. 
Upon  some  of  the  names  I  wrote,  1  hail  t^^iven; 
upon  uthers  I  wrote,  I  delivered.  Havtnq^ 
taken  ihis  from  me,  be  said,  Cao.  I  ran  away 
from  them,  wipini;  my  face.  Kunninpr  away 
from  thence,  I  came  to  the  stair  case,  and  stood 
there.  Samsheer  Jie^  was  standing  there ;  I 
aaid  to  him,  See,  this  force  is  put  upon  me. 
Samsheer  Be^  said  to  me,  1  see  that  you  are 
shakinj^  ;  but  what  is  the  matter?  1  have  not 
heard.  I  said  ti»  him.  Will  you  hear  what  is 
the  matter  ?  Youn<;  Mr.  Fowke  and  Uada 
Churn  came  out  lau{;hiii^ ;  and  stood  at  the 
door  of  the  hall.  I  then  said  to  youngc  Mr. 
Fowke,  Give  me  back  thuse  papers  which 
your  father  has  taken  from  mc  by  force,  or  I 
will  y^and  complain  to  the  (reneral  and  to  the 
colonel.  When  I  had  said  this,  he  told  me  to 
■lay ;  they  both  went  in  to  Air.  Fowke;  ihey 
came  out  from  thenoe,  ailer  haviufjr  staid  a  loni; 
time.  YonniT  Air.  Fowke  brought  out  a  cover 
of  a  letter  of  this  size,  and  said.  Your  arzees  are 
all  within  this ;  I  will  put  them  to-day  in  my  own 
chest;  do  von  come  here  in  the  morning;  Alaha 
Rsjah  will  come  also:  whatever  Maha  Rajah 
■ays,  and  will  be  your  pleasure,  shall  be  done.  I 
was  remediless,  ami  came  to  my  own  house. 
When  1  L^ut  to  my  own  huUfie,  I  ent  noihiiifif ; 
fear  aro^e  in  my  mind.  Whrn  tour  ^iirrit-s  of  the 
day  were  remaininif,  I  Mcni  lomoonshy  Sudder 
0  Deefi's,  and  Nid,  Uoy  Uada  Churn  has  dealt 


treacherously  (dag^)  by  me;  they  have  < 
ed  me  to  write  a  very  scandalous  psfwr  of  ha- 
ramuds :  if  in  the  moroinn^  Maha  R^>h  giva 
me  back  this  paper,  it  ia  very  wall  ;  if  he  docs 
not,  I  shall  ruin  myself:  do  yoa  enqaira  after 
roe  in  the  morninii;,  and  acquaint  Mr.  Barwel 
and  Mr.  \'ansittart,  that  toia  opprcasion  has 
lieen  used  upon  me.  I  am  g^oin^  iiow  to  Uaka 
Uajairs,  and  at  ni^t  1  will  come  to  yen. 
Ilavin<;  said  this,  1  went  to  Maha  Rajah's; 
Maha  Itajah  waa  in  private ;  Roy  Rada  Chora 
was  w  ith  him  :  Samsheer  Beg,  Hhirk  Yar  Ma- 
homed  and  I  sat  down  in  the  gateway.  1  and 
to  them.  Four  pars  of  the  day  ihia  opprcwisa 
has  been  upon  me ;  that  1  have  yet  four  pan 
of  the  day  to  remain  in  this  naoiier.  I  ajked 
Yar  Malioraeil  for  a  glass  of  water  ;  and  he 
gave  it  me.  Samsheer  Beg  and  1  in  the  even- 
ing said  our  prayers  together.  After  aaying 
our  prayers,  I  went  to  Roy  Rada  Churn,  and 
said  to  him.  On  your  account  1  have  beca 
abused  and  disgraced  by  Mr.  Fowke  ;  aod  be 
has,  by  funv,  caused  me  to  write  a  piper  1 
cannot  prove :  I  cannot  sit,  give  roe  m  pilhiv 
to  la^  down.  He  then  gave  me  a  pilkHv,  and 
1  laid  down.  Roy  Rada  Chum  said,  1  have 
explained  this  matter  to  Maha  Rajah,  and  he  is 
very  angry  with  Mr.  Fowke.  Maha  Rajak 
will  just  now  come;  do  you  go  to  him,  he  will 
tell  yon  all.  1  lay  there  about  a  gurry  or  nore^ 
when  Maha  Rajah  came  out  into  the  Dewan 
Connah :  1  then  went  to  him,  and  sat  down. 
Maha  Rajah  said,  I  have  heafd  every  thing 
fro«n  Roy  Rada  Chnrn  :  never  mind,  I  will  go 
in  the  morning  to  Mr.  Fow  ke*5 ;  w  hatever  wiH 
coutent  you  shall  be  done,  lie  then  gave  ne 
beetle  and  mv  dismission.     1  then   went  to 
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Moonshy  Sudder  ODeen,  and  told  him  what 
had  passed  between  Maha  Rajah  nnd  me,  and 
then  went  home.  The  next  morning  1  went 
again  to  Mv.  Fowke's;  and  there  was  Mr. 
Fowke,  Maha  Rajah,  and  Roy  RailaCbara; 
I  do  not  know  where  young  Mr.  Fowke  was. 
For  fear,  I  stood  on  the  stair-cose,  and  did  not 
go  into  the  room.  About  a  gurry  after  Mr. 
Fowke  came  out  of  the  room ;  1  salammed  ts 
him;  he  took  no  notice  of  it,  and  went  not: 
then  Maha  Itajab  and  Roy  Rada  Churn  came 
out;  then  1  asked  ot  Maha  Rajah,  What  have 
you  done  for  me?  He  answered,  1  have  spoke 
to  Mr.  Fowke  about  it,  but  he  does  not  bear 
me:  do  not  you  mind.  In  saying  this,  Maha 
Rajah  got  into  his  palanquin,  and  went  away. 
1  calleil  out,  Duoy  on  the  king,  and  the  courti 
the  governor,  and  on  the  council.  Having 
called  out  Duoy,  I  tore  my  jamma,  and  cried 
out,  Mr.  Fowke,  Maha  Rajah,  and  Roy  Rada 
Churn,  have  caused  me  to  write  out  a  false 
baramud  pa|)er  against  gentlemen,  and  1  am 
ffoing  to  the  court  to  complain.  Then  Yar 
Mahomed  aud  Nelloo  Sing  laid  hold  of  my 
hands,  or  one  of  them  ;  hating  disengaged  my 
hund>,  I  went  iulo  my  own  |ialMnquin.  Many 
l»«*ople,  I  do  nut  know  whether  Sir.  Fowke's, 
Malm  U:iiah*s.  or  lloy  ILida  Churn's,  went 
sciittliii;;  along  with  iii\  people  and  my  bearers 
as  far  as  a  house  of  iCsJAh  lUuibuUab^  lauh 
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Coonah.  Tliea  ttiey  went  back.  I  came 
and  f^ave  nottreof  it  to  the  chic-f  justice  lord 
Saub.  I  am  fil'ty  years  old ;  I  bave  seen  the 
Durbars  of  Souhan  and  King9,  and  mch  a 
court  I  bave  nefer  seen.  I  bare  read  of  such 
a  court  that  now  shah  wan ;  and  at  tbe  time  I 
lodv^ed  tbe  complaint,  I  bad  no  idea  it  was 
such  a  court.  I  undersloo<l  that  l^lr.  Fowke 
was  oppressive  and  powerful,  and  Maba  Rujab 
and  Rada  Churn  were  so  likewise ;  and  did 
uol  expect  to  have  found  sncb  ju&tice  to  a  poor 
man.  I  thought  to  uiyself,  I  shall  be  ruineil, 
my  po^t  will  ^o  from  me.  When  I  (^o  away 
from  tbe  Adaviiet,  Mr.  Fowke  or  Maba  Rajah, 
who  are  the  masters  of  tbe  C4Mintry,  will  im- 
pri«on  me,  and  very  j^reat  ruin  will  ensue ;  and 
no  ruin  viill  arrrm*  to  you,  from  liearini^  Mr. 
Fowke*s,  Maba  Rajah's,*and  Hoy  Rada  Churn*M 
words.  From  di»iii^  this  business  tii  tbe  plea- 
sure of  Mr.  Fowke,  Maba  Rajah,  and  Roy 
Rada  Churn;  1  tbou<;bt,  if  I  would  as:ree  to 
take  a  false  oath  before  tbe  c<uiimitle(*,  no  ruin 
would  ensue ;  but  my  reli<rion  would  ^o. 

Did  Maliii  Rajah  or  Roy  Rada  Churn  ask 
you  fur  the  barramut  ?  and  did  they  tell  you 
n>r  what  pur|iOHetbey  wanted  it? — \Vliat  Maba 
R.ijali  told  mi'  almut  it  1  bave  caused  to  be 
wrote  down,  about  the  ifovemor's  beiu);  put  to 
shame  in  Europe :  Mr.  Barweil,  Mr.  Vansit* 
tart,  and  Mr.  John  Graham,  and  their  conse- 
qnrnre  in  this  affair,  will  be  less. 

From  whom  did  you  hear  that  tbe  governor 
and  the  other  gentlemen  would  be  brought  to 
shame? — I  heard  it  from  the  Maba  Rajah,  Mr. 
F(»\vke,  an«l  Raila  Churn. 

When  you  bad  sealed  tbe  arzee,  was  it  re- 
turned to  you  or  Mr.  Fowke?— Mr.  Fowke 
kept  it. 

bo  you  know  what  use  was  made  of  the 
arzec? — I  know  nothing  of  it. 

When  you  say  you  know  nothing  of  it,  do 
you  mean,  you  have  never  seen  it  since  ? — 1 
cau't  say  I  have  never  seen  it  since  ;  I  saw  it 
at  lord  Saule\s,  and  in  that  room,  (pointing  to 
the  Grand  Jury  room.) 

Diil  you  give  those  sums  to  tbe  governor  and 
the  other  gentlemen?-^!  never  gave  an}'  body- 
five  rupees. 

Then  why  did  you  say  to  Mr.  Fowke  that 
you  had  ? — Mr.  Fowke  bad  tiiken  up  a  book, 
and  was  in  a  great  passion.  I  did  it  through 
tear;  if  you  was  to  frighten  me,  you  might 
make  me  sign  an  assignment  of  the  kingdom 
of  Indostan. 

How  came  yoa,  when  you  was  frisrhtened, 
to  say  Yes  to  the  questions  put  by  Mr.  Fowke  ? 
—I  was  frigbteneil;  if  he  did  not  intend 
that  I  should  say  Yes,  why  did  he  write  tbe 
paper? 

Why  did  yon  think  it  would  be  agreeable  to 
llr.  towke? — Whatever  Mr.  Fowke  would 
bave  bid  me  write,  I  would  have  written. 

Why  should  you  think  Mr.  Fowke  would  be 
angry  if  you  said  No  P — I  was  in  his  power ; 
he  was  in  a  passion,  and  angry  with  me. 

Don't  you  know  that  Mr.  Fowke  wanted 
you  to  say,  I  did  091  gtf •  P— [Coold  get  no 
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other  answer  to  this  question  than  what  watf 
given  to  tbe  last.] 

What  did  Mr.  Fowke  say  to  you  about  tb^ 
funl  ? — He  asked  itie  if  I  had  given  Mr.  Bar-,' 
well  45,000  rupees  ?  1  answered,  Yes  ;  I  was 
so  frightened,  I  should  have  said  Yes  to  aujr 
thing  he  said. 

Could  you  collect,  from  tbe  Manner  of  I^tr* 
Fowke's  putting  the  question,  that  be  ex|iecte(l 
you  should  answer  Yes. ^ — 1  knew  very  well, 
if  J  did  not  $ay  Yes,  1  should  be  disgraced. 

How  did  you  know  that?— When  I    waa 
sworn  at,  and  called  names,  and  the  book  lifted 
up,  what  remained  but  to  answer  as  Mr.  Fov«  kg 
pleased?  He  di«l  not  tell  me  to  say  Yes;  but' 
lie  asked  me  if  f  did ;  and  I  answered  Yes. 

What  reason  had  you  at  that  time  to  siJp« 
pose,  that  Mr.  Fowke  wanted  you  to  say  tliusa 
genilemen  bad  received  money  ? — At  first  wbea 
I  went  to  !\Iaba  Rajah,  he  aske<l  (or  a  bariamut^ 
and  tor  tbe  barrauiut  of  Hidgelee.  Why  am' 
I  asked  this  question,  when  he  has  a  cUtcberry 
of  barramuts? 

Who  do  you  mean  by  be?  Mr.  Fowke  or 
Malta  Rajab  ?~lt  was  first  held  at  Maba  Ra«  . 
jab's,  afterwards  at  Mr.  Fowke's.  Who  is  lie, 
that  all  the  world  should  go  to  him  ?  be  is  ncf 
counsellor  :  there  is  no  other  person  in  Calcutta 
that  has  such  au  assemblage  of  black  people  at 
bis  house. 

Who  ordered  the  persons  to  follow  yoUr  pa-*  ' 
lanquin,  when  you  wcut  from  Mr.  Fowke^si'— 
1  do  not  know. 

Whose  servants  are  Sheik  Yar  Mahomed  and  . 
Nelto  Sing? — Maba  l^ijah  Nundocouiar*s. 

Did  any  body  else  touch  you  ?— Yes,  all  ihs 
birc.irrabs. 

What  do  you  expect  would  lie  done  to  you«  ' 
if  your  people  were  less  powerful  than  theirs?  , 
—How  do  I  know  whether  they  would  carry  ' 
me  to  tbe  general's  or  elsewhere?  I  thought 
they  would  either   coo  fine    me  in  their  own 
house,  or  carry  roe  to  tbe  general's. 

Why  did  you  particularly  think  they  would 
carry  you  to  tbe  general's,  more  than  to  nny 
other  of  tbe  council? — Mr.  Fowke  used  to  go 
to  three  gentlemen,  tbe  qfeueral,  colonel  Mon« 
son,  and  Mr.  Francis.  I  have  seeu  it  with  my 
eyes. 

If  Mr.  Fowke  bad  wanted  you  to  swear  io 
this  furd,  woubl  you  have  done  so  ? — If  he  had  ' 
kilietl  hie,  1  would  not  bave swoni  falsify  ;  but 
if  he  had  demanded  of  me  to  promise  to  swear  ^ 
it  another  time,  1  would  have  permitted   it } 
but  1  would  not  have  done  it. 

You  say,  you  bave  seen  the  Radsbaky  peo- 
ple, and  that  it  was  bad  ;  what  did  you  meaii 
by  bad?-~l  saw  them  there;  and  1  tbouj>hC 
the  keeping  a  culcherry  of  barramuts  was  hwL 

Do  you  know  Barnassy  Gbose?— 1  do;  h« 
is  a  ryot  of  mine. 

Did  be  make  any  complaint  against  ynu?— 
Yes,  he  did,  to  the  general ;  be  sent  for  ii:e ; 
be  laid  his  hand  upon  the  nuzzer  of  five  ru|ieifs 
which  I  offered,  but  did  not  take  it,  aud  gava 
me  beetle,  and. told  me  to  come  to-morrow. 
His  DewiQ  lold  bim  I  iru  come »  ibt  generat 
4fi 
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wrote  t  cbiti  aod  wnt  it  and  another  paper,  to- 
gether with  me  and  Bamasiy  Ghoie,  to  Mr. 
Fowke,  aod  Mr.  Fowke  would  enquire  into  it, 
and  report  it  to  him  ;  then  the  (reneral's  man 
went  with  roe  and  Bartany  Ghoae  to  Mr. 
Fowke'a  houie ;  he  went  up  staira,  and  lef\  ua 
two  betow  ;  the  servant  then  came  down ;  and 
■aid,  he  hatl  deHvered  the  chit  to  Mr.  Fowke ; 
that  Rada  Chum  was  then  with  him ;  and 
when  he  was  gone,  we  should  be  called  up. 
He  went  away  m  about  four  gurry  s.  We  went 
mi ;  Mr.  Fowke  was  sitting  upon  a  chair ;  he 
Inen  began  to  enquire  of  me  about  Hedgelee, 
the  revenues  of  it,  what  it  was  worth,  and 
•very  circumstance  about  the  aalt,  and  all 
other  matters  about  that  country,  fiar- 
nassy  Ghose  then  told  Mr.  Fowke,  that  1  had 
rented  the  Tecka  Collaries/  of  English  gen- 
tlemen, at  a  very  great  ezpence. 

What  do  yon  mean  by  a  verv  great  expence  ? 
^-Bsmatsv  Ghose  told  Mr.  Fowke,  tliat  I  had 
expended  large  sums  of  money  on  bribes  to 
English  gentlemen  for  the  Tecka  Collariea. 
Mr.  Fowke  then  asked  me.  Does  this  man 
■peak  truth  P  1  said,  He  lies.  Mr.  Fowke  re- 
|Mied,  You  have  given  rupees  to  the  English 
gentlemen.  Then  young  Mr.  Fowke  came, 
and  there  was  a  gmt  deal  of  conversation  be- 
tween them ;  and  then  voung  Mr.  Fowke  gave 
me  my  dismission ;  and  told  me  to  come  next 
day.  I  went  acGordin|^ly  the  next  morning  ; 
and  Mr.  FoHke  ag*>(^  interrogated  me,  as 
to  all  the  business  or  the  country  ;  and  agsin 
oaked  me  if  I  had  not  given  money  to  Mr. 
Tansittarl  I  anawered.  It  is  all  a  lie;  and 
then  Mr.  Fowke  waa  angry,  and  he  and  young 
Mr.  Fowke  talked  English  together,  and  dia- 
■siesed  me.    I  went  again  on  tlM  third  day. 

What  date  waa  all  thiaP — I  do  not  remem- 
kar  accurately  the  day  I  received  the  chit  from 
the  general ;  this  conversatioo  was  either  the 
last  day  of  Auffhun  or  firat  of  Poos. 

What  paased  on  the  third  day  ?^Hc  asked 
me  what  I  had  given  to  the  £ngliab  gentle- 
flsen,  and  what  to  the  Mutsnddies.f  He  told 
DM  to  tell  the  truth :  if  I  did  not,  I  should  be 
greatly  punished.  I  said,  I  had  given  nothing 
to  any  body.  He  said,  you  speak  thir  without 
retaon.  I  then  said,  I  am  a  farmer,  and  no  thief. 

Did  any  thing  more  pass  on  the  third  dayP 
^I  only  went  to  my  own  honae. 

Did  you  go  to  the  f^neraPa  P — I  went ;  but 
t  did  not  meet  with  him  at  home. 
^  What  did  you  nextP— 1  came  home  and  coo- 
Mdered  in  my  own  mind,  whatever  has  paat 
between  Mr.  Fowke  and  me,  if  1  write,  and 
give  ao  much,  1  do  not  know  whether  the  go- 
fernor  will  be  angry  with  me.  What  did  I 
know  that  the  governor  would  be  angry  with 
MOf !  therefore  Idid  not  write  much  ;  but,  hav- 
ing caused  a  little  to  be  wrote,  1  went  and  gave 
it  to  the  governor,  and  1  told  him  all  by  won!  of 
nouth.  The  ^vemor  said.  You  have  wrote 
in  your  arzee  little,  and  by  word  of  mouth  you 

*  Salt  Contracts. 
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aay  a  mat  deal ;  whatever  yo«  tdl 
word  of  mouth  write  down  ii|  an  orxoi 
will  inquire  about  it  in  the  ooniiBlttoe. 
answered,  I  have  not  mv  moooahy  with  mn 
will  write  it  out,  and  bring  il  lo  nam 
morning.  The  governor  anawereiii  Ifyoakave 
not  your  moonshy  with  yoOp  take  mioe  (  and 
whatever  you  have  to  write,  ho  will  wiile  iL 
The  worda  the  governor  then  uaed,  ui  the 
Hindoatan  language,  I  did  not  umlorMaad. 
He  desired  BIr.  Vansittart  to  explain  tbcaa  to 
me  in  Peraian  ;  then  Mr.  Vanaittari  explainel 
them  to  me,  that  the  governor  hod  aoid.  My 
moonshy  is  here ;  do  you  cauae  it  to  be  wnia 
by  him.  I  agreed  to  it ;  and  the  gosotnai 
called  his  own  moonshy  Sliereit  Oollah  Cowa, 
and  told  hiin,  whatever  this  man  boo  to  write, 
do  you  write  for  him.  L  then  canoed  bias  ta 
write  whatever  had  paaaed  between  Mr.  Fowke 
and  me :  having  wrote  it,  1  gave  it  t»  tbo  go- 
vernor ;  and  the  governor  having  caaacd  ii  to 
be  read  to  him  by  the  moooshy,  he  kepi  it,  and 
gave  me  my  dismission,  and  returned  mo  the 
small  dfzee  I  had  given  him.  1  then  come  ta 
my  own  houie. 

*Was  what  you  dictated  to  the  mooaaby  a 
true  account? — Whatever  paaaed  between  Mr. 
Fowke,  Eamasay  Ghoae,  aad  myself,  I  ranrd 
to  be  wrote  truly. 

Did  the  arzee  contain  any  tbinip  bbor  tlna 
what  passed  between  Mr.  Fowke,  Haiaaaii 
Ghoae,  and  you  P— There  might  be  e  woH  er 
two  wrote  more,  about  my  own  afkiro,  which  I 
do  not  remember,  whether  relative  lo  Mn 
Fowke,  Bamaaay  Ghoae,  and  myaef  f. 

After  you  went  to  Rajah  RajebtiUnb,  who 
did  you  first  apply  to  P— 1  first  applM  to  the 
governor;  he  said,  1  cannot  adminiater  juaiHS 
to  you ;  they  are  three  geatlemou  ;  1  as  but 
two. 

Who  did  he  mean,  by  three  and  two  gentic» 
men  P — I  do  not  take  noon  mo  to  explaia  the 
govemor*s  meaning.  He  sakl.  If  yon  bafo 
any  complaint,  the  king'a  court  io  hero  $  iodga 
your  complaint  there. 

Did  yon  lodge  any  eomnlaini  P — I  then 


How  aCall  I  get  to  the  Adawlut,  to*  lodge  a^ 
complaint  P  Mr.  Fowke's  people  will  talBa  me 
on  the  road.  Then  the  governor  opolw  too 
chubdar,*  and  aaid,  Do  yon  go  aloa|r  with  this 
man  to  the  chief  justice^  bouse.  I  then  went 
to  the  chief  justioe\  and  eamf  into  bis 
preaouce. 

(Mr.  Sumner  produces  two  arxeea,  aad  alal» 
ter  in  whkh  they  were  enclosed.) 

Prom  whom  did  you  receive  tbeae  f— .1  ic> 
ceived  ihem  from  one  of  the  aeeretariee  of  the 
public  depoitment;  I  received  them  fron  Mr* 
Aurioi. 


Crou' Examination  qfCamtmiO 

Have  Toa  conversed  with  any  bodjr  ea  thf 
subject  of  your  examination  P — ^Witb  noh>dj. 


*  Aataffbcarer;  onewbowailawhha  bag 
staff  phUed  with  ailver,  and  runs  bafora  bii 
maatefi  ptodaimimgatoud  |ui  titba» 
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Hare  yoo  gi?eo  an  tccoant,  in  con?enttioD 
or  writin$|f,  directly  or  indirectly  P — I  hare  not 
said  any  thing  to  any  body,  or  seen  the  ap- 
pearance of  pen  and  ink. 

Has  anv  moonshy  ?— 1  do  not  know  that  any 
mooniihy  haa;  I  was  above;  be  waa  below  ;  i 
did  not  apeak  to  liim  about  it. 

J'ell  the  day  of  Chile  yon  went  to  borrow 
money  of  Malta  Rajah  Nundocomar  ? — I  firat 
demanded  it  on  the  first  of  Chyle ;  I  g^t  the 
rupeea  on  the  IStli  or  14th. 

Did  yon  receire  the  money  f — Yes ;  I  waa 
paid  in  gold  mohura. 

Did  you  give  any  security  ?~  I  gare  a 
tomasiuk. 

When  did  ^ou  apply  to  borrow  the  monevP 
—1  often  before  borrowed  money  of  him  ;  thia 
waa  not  the  first  time. 

When  was  the  last  time  before  thia,  yon 
borrowed  money  of  Malta  Rajah  ?  was  it  within 
two  or  four  months  ?— Not  within  two  or  four 
months. 

[Question  repeated.]  It  was  between  13  or 
14  mouths. 

Are  ynn  sure  it  was  not  moreP — I  paid  the 
balance  due  to  Maba  Rajah. 

[Question  repeated.]  It  waa  two  or  fmir 
yeara  since  I  borrowcid,  when  Rapea  O  Din 
Cawn  was  Phousdar*  of  Houghly ;  I  hare 
borrowed  none  since ;  I  borrowed  through  the 
means  of  Roy  Rada  Chum :  it  waa  m  the 
year  of  the  famine,  ft?e  or  six  months  before 
the  famine ;  1  cannot  exactly  fix  the  date. 

Did  you  nerer  apply  between  that  time  and 
Chyle  to  borrow  money  P — 1  ne?er  made  any 
application. 

Had  you  ever  Tisited  between  P — I  had  fre- 
quently. 

When  did  you  last  visit  him  before  the  month 
of  Chyle  P — l^ly  son  was  married  in  the  month 
of  Phaugon,  and  I  then  paid  the  customary 
compliment  to  Maba  Rajah  of  sending  aweet- 
meats. 

When  did  yo«  visit  the  Maba  Rajah  P— I 
carried  the  sweatmeata  myself,  and  preaented 
liim  with  a  nuzseer.  We  were  on  terma  of 
friendship  a  long  time  before. 

How  long  before  tbe  month  of  Chyle,  in 
which  yon  borrowed  the  money  ?— It  waa  the 
last  of  Phaugon. 

Why  did  you  apply  to  borrow  money  ? — I 
had  occaaion  for  it ;  therefore  I  borrowed  it. 
The  bond  carries  an  intereat  of  one  rupee  per 
month. 

Had  von  any  conversation  on  any  other  aub- 
ject  with  Maba  Riyah  P — Wlienever  I  went,  he 
conversed  with  me  on  no  other  subject  but  the 
baramut. 

What  conversation  had  you  the  day  you  re- 
ceived the  money  P — 1  did  not  see  Mana  Rajah 
when  I  received  the  money. 

Had  you  any  converaation  vrith  Maba  Rajth 
at  the  time  he  desired  yoo  to  go  lo  Roy 
liada  Churn  about  the  money  P—^There  waa 
that  conversation  about  the  tfnnny  B^gum  I 

f  Qa.  Ibii^iari  a  poliM  nagiitralt. 
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related  yeaterday :   if  you  please,  I  will  tell  it 
again. 

Did  Maha  imah  aak  any  queationa  of  yon 
yourself? — Heaaked  me  if  I  had  heard  whal 
nad  passed  between  the  governor  aod  him ; 
he  said,  1  was  not  his  enemy ;  1  waa  John 
Graham's. 

Did  he  ask  any  other  qneation  P — [He  re- 
lates word  for  wonl  what  he  saw  yesterday.] 

Did  Maha  Rajah  ask  any  particular  quea- 
tiona P— Hear  me  what  lam  going  to  relate: 
he  asked  barramuts. 

What  did  he  ask  about  barramuts  ? — He  said 
to  me.  That  when  the  governor  told  me,  I  will 
be  revenge«l  on  you,  1,  being  remediless,  con- 
sulted with  Mr.  Fowke.  If  you  will  bring  to  mo 
the  papers  of  barramuts  against  the  governor, 
Mr.  Barwell,  and  Mr.  Vansittart,  those  gentle- 
men will  meet  with  ahamc  at  home,  and  1  will 
give  you  the  business  of  Aumeen  of  the 
:halsa.« 

Did  he  ask  you  any  other  words  except 
those  about  the  barramuta  P — He  said.  Do  you 
this  business  of  Hedgelee  Comgeer,  Tuniloi»k , 
and  the  salt  Mhaula,!  and  from  wherever  yon 
can.    By  buainess,  I  mean  barramuts. 

Did  this  conversation  pass  on  the  day  Malia 
Rajah  bid  you  apply  to  Roy  Rada  Chum  P— 
Yes,  that  day  ;  and  he  laughed  and  told  me, 
When  the  Burdwan  Rujah  geta  hia  dresi, 
then  I  will  confer  with  jou. 

How  came  this  particular  converaation  to  be 
introduced  P — How  aliould  1  know  what  wee 
Maha  Rajah'a  reasona  for  introducing  it  P 

In  what  manner  waa  it  introduced? — I  went 
there  to  visit  him ;  he  told  me  all  these  words, 
and  gave  these  answers. 

Tell  the  converaation. — First,  in  the  month 
of  Phaugun  1  went  to  Roy  Rada  Chum,  and 
told  him,  Do  you  tell  Maha  Rajah,  that  there 
ia  to  be  a  wedding  of  my  son,  and  beg  him  to 
receive  the  aweetmeats.  Roy  Rada  Churn 
aaid,  Maha  Rajah  will  take  the  aweetmeata  at 
your  son^s  wedding,  and  will  shew  you  manj 
kindneases ;  this  ia  your  old  home ;  you  muit 
be  on  terms  of  friendship  with  Maha  Riyah. 
He  haa  taken  proper  meaanres  about  the  Go- 
vernor, Mr.  Barwell,  and  Mr.  Tanaittart,  and 
other  gentlemen.  What  they  have  ate,  tbej 
will  be  obliged  to  disgorge ;  and  will  be  put  to 
shame  in  their  own  country,  and  will  be  called 
thieves. 

Did  Roy  Rada  Chum  say,  proper  measures 
taken  P  or  did  he  say  that  Maha  Kaiah  Nundo- 
comar aaid  soP— It  waa  what  Maha  Rajah 
aaid. 

Go  on. — And  in  proportion  to  the  bad  name 
that  the  gentlemen  have  given  to  Maha  Rajah 
here,  he  will  have  a  good  one  in  England.  1 
(Comaul)  aaid,  There  used  to  be  great  friend- 
ahip  between  the  Governor,  Mr.  Barwell,  and 
Maha  Rajah.  Was  it  this  P  What  is  the  reason 
of  their  separation  P  He  answered,  Maha  Rajah 
was  Mr.  John  Graham's  enemy ;   he  was  not 

e  Commissioner  of  tbe  Treasury. 
t  Ptoperly  sislii  rtvenncs. 
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ai  rneiny  or  the  (jdvernor  nr  Mr.  RarKrll. 
The  Coveriinr  ami  Mr.  Hun* ell  liiul  tliem- 
■cjves  iiiAile  llie  Malia  Uaiali  (lieir  enemy, 
and  liail  forbid  him  In  go  \n  thv'ir  lioiisrs  ;  and 
DOW  tlie  Guvrnior  nriKSfs  MmIu  Hajah  to  cuiiip 


the  particular! ;  hot  people  io  general  aay,  ibat 
there  waa  i^ieat  riieudKnip  betwecD  the  |{o?er- 
niir  aad  }ou,  aoduovr  there  ia  a  great  uiizscea; 
people  lau|fh  at  this.  If  the  crbiiiidara*  bad 
done  it,  it  would  not  have  siguifitMl;  but  that 


to  hU  houve  ;  und  Mah.i  Kajah  sayK,  I  will  '  Tou  hafeduoe  it,  is  fery  bad.  Then  MahalU- 
nevrr  see  his  fare  ;  I  will  never  ffo;  ami  I  |  jah  naid,  What  ran  I  do?  1  was  to  eacapc  from 
aliall  i:i»ns!der  well  of  him.  I  then  asked,  \Vh>  .  the  (rovernor's  hands.  Ifl  had  avl  d«iue  it,  I 
does  Malm  Kajah  go  to  Mr.  Barweiraand  Blr.  I  »hoiild  not  have  escaped  from  the  govcraor*! 
Vansiltart's  ?  Uny  Uada  Churn  ansviered,  I  hands :  bein}^  rvniediless,  I  did  it.  He  tbea 
They  are  alwa\s  railing  him,  in  order  to  re-  I  lie^an  to  relate  what  I  related  yeaterdav  ^ad 
conrile  him  to  the  Guvernor ;  but  Maha  Kajah  J  to-day.  The  convenalinu  went  on  at  1  jct- 
will  not.     1  said,  Great  men  know  the  husinesN     tenlay  relateil  it. 

of  ffreat  men  ;  I  am  a  p»or  nnn  :  go  and  tell  ■  When  did  you  apeak  to  Roy  Rada  Churn 
ao  much  forme  to  the  Maha  Idijah,  that  I  am  i  about  the  ru|iep«on  loan? — When  1  wcatop 

eoing  to  the  «edi!in>;  of  my  snn,  and  rii|uest  uf  i  to  llou^hly.     Maha  Uajah  then  told  metago 
im  that  he  will  a^ree  to  accejit  of  the  sweet-  {  and  i;ei  the  rupees  from  him. 
^neals.     lie  thrn  said,  Doyuuhitilown  ;  lam 
goiii^  to  Maha  KMJah.     lie  reiurneil  in   two  j 
ffurries  aiUr,  and  saiil,  I  have  saii«tied  Maha 


RBJah  ;  he  will  arrept  the  sweetmeiiis.  Ifyou 
arc  to  (fo  to  ]|uu||riily  to-day,  f^o^  and  send  the 
aweetmeats;  and  if  30U  do  not  ^o  to-day, 
cimie  to* morrow,  and  get  your  di<«ini!>Kion  fr«i'm 
'  Maha  Kajah.  I  said,  I  have  tak«-n  dismission 
'from  the  iro^ernor,  and  all  tlie  g«'nilemeii,  ex- 
cept Mr.  C'ntiro!! ;  I  will  (;fo  to- morrow  and  get 
'my  dismission  from  him  ;  anil  at  a  par  and  a 
half  of  the  day  I  \mII  come  to  .Maha  K.ijah,  ami 
get  my  dismisfiion  from  him.  I  went  ne\t 
morning,  got  my  dismission  fium  Mr.  CoUrell, 
and  at  a  par  ami  a  half  or  two  |»ars  of  the  d.iy 
1  went  to  Maha  K.ijah's.  He  was  not  there, 
nor  Roy  Rada  Churn.  I  sat  down  in  the  Ue- 
M-an  Connah :  just  as  I  sRt  down,  Maha  Ka- 
jairs  srwarry  came,  and  lie  also  came.  I  then 
went  down,  ami  Maha  K^ijali  was  ((ot  out  of  his 

ralamjtiin  ;  as  he  was  uoing  in,  I  p:iid  my  s:i- 
mis  to  liiiii;  Maha  K.ijah  stopi,  iiiid  said,  I 
ha>e  heard  fioro  Roy  Rada  Churn  aliout  3  our 
marriage :  may  GoJ  |.>rosper  it !  Lndimbledly, 
'when  there  is  a  mairiagt>  at  \our  house,  and 
\ou  send  swettmeat^,  I  will  reciivc  them  ;  and 
if  there  is  a  marriaj^e  at  my  house,  1  will  senti 
aweetmeats  to  you.  He  call«-d  for  the  pandor, 
gave  me  heetle,  and  my  difftmission.  f  then 
went  to  Huughly  ;  and  at  the  marriaf^e  of  my 
pon,  I  sent  the  sweetmeats  to  Maha  Kajah  and 
'Ruila  Churn;  they  both  accepted  of  them. 
]  relumed  the  first  of  Chyle^l  do  not  know 
whether  the  SOth  Phaugun  or  1st  of  Cli\ le. 
The  tirKt  day  after  my  arri\al  I  went  to  pay 'my 
respects  to  the  (lOvenior,  Mr,  Vunsiiiarl,  uml 
all  I  he  tietitlemen.  The  L'd  day  1  wt  nt  to  Malta 
Itajah's,  Maha  K:>jah  was  iiot  there  ;  I  went 
anil  sat  duvin  in  the  Uewan  Connah;  in  a  little 
lime  Maiia  Kajah  came.  I  presented  him 
wiih  a  iiiizzi'er  of  one  gold  mohur.  He  took  it, 
and  desiieil  n;etoMi  doiin  ;  which  1  did.  He 
first  asked  me  about  my  healih,  and  the  mar- 
riac:e.  He  thens.iid,  Did  yon  hear  at  lloughly 
what  pas«)ed  Ih  twoen  the  governor,  ami  how  I 


What  passed  about  liarramuta  on  thia  Un 
day  you  iiieiitioueil?— What  I  ha?e  related. 
inierpreiin&r  many  during  the  course  of  tht 
examiuiition. 

What  was  said  about  barramuta?^ He  said, 
I  wasanencmv  to  John  Graham,  ami  he  vu 
to  me.  The  Governor  said.  Be  on  yoar  guard, 
I  wdl  consider  of  \oiX.  I  have  conanlted  with 
Mr.  Fowke.  Mr.  Fowke  says,  Du  you  rive 
mo  harramuls  aifainst  the  Uuveraor,  BIr. 
Barwell,  Mr.  Vaiisiilart,  and  other  ffedllc* 
men  ;  they  m  ill  meet  with  thame  in  tht  ir  o»i 
country  ;  and  I  will  procure  for  voti  the  kaUiDt 
of  the  aumeeii  of  the  khalsa.  1,  being  reaie- 
ditrss,  gave  ii»  a  barramut  agaiuvl  the  Gover- 
nor, on  account  of  Munny  Oegtim.  There  wu 
a  conversatiun  intheoouucil  about  the  gofcraor 
and  me  till  one  par  of  the  night.  1  have  prov- 
ed the  governor  to  be  iu  the  wrong.     Do  you 

*  I^ndholdertt.  The  term  zemindar  ia  de* 
rived  from  the  I'ersiao  words  zawin,  land :  and 
</iir,  holder  or  keeper.  Under  the  MahomaM- 
dan  goveniment  ol'  India,  the  zctnindar  was  an 
oHi^'iT  charged  with  thesu|ieriuienili«nceof  the 
lanils  of  a  district,  fmaueially  conKiilered,  the 
prolectioDof  ihecuUivatom,  and  tlM-  realiiatioo 
of  the  •rovernmeni  hhare  of  the  produce;  oat 
of  uhich  he  was  alU>weil  a  commisaioa, 
BiuoiintiniT  t«i  ulvout  10  per  cent.,  and  ocwaiioo- 
ally  a  H|Mfcial  grant  of  the  govern  me  pi  sbai«  of 
a  pait  (d'thr  produce,  for  iiis  aubsiaieuce,  teraa- 
ed  a  A'l/unrf/r:  .\^  the  appointment  to  tbii 
ntiice  was  generally  continued  in  the  aame  per- 
son, auil  freipiently  to  his  heira,  ao,  in  process 
of  time,  ami  through  the  decay  of  the  ruling 
powers,  and  the  confusion  %vhich  ensued,  tbe 
hereditary  right  (at  best  only  preacripfi^e)  vu 
cldiincd  and  tacitly  acknowledge<l  tn  lie  in  the 
znfiindotf ;  and  (|iarttcularly  in  the  proiince 
of  Kendal)  from  hiMug  the  mere  anperinteod- 
aiits  of  the  laud,  they  liave  been  declnrrd  the 
hereditary  proprietors  of  the  soil;  and  the  be- 
fore nurtuatinir  dues  of  government  have, 
undur  a  permanent  settlement,  l>et*u  unallrra- 


have  pio\ed  him  to  he  in  the  wrong?    I  said,  I  j  bl?  fixetl  io  pe. |M*tuity. — F(»r  fuilhfr  iuforma 


bate  not  liea-d  particularly  ;  hut  I  have  heard 
you  uate  III  b:irr'jniiitR  against  the  tfovernor, 
and  that  3 on  haie  lieen  before  the  council  with 
reajtect  to  thfs  barrauiuUk    J  have  ugt  heard 


tioii  on  thi^i  suhjt  ct,  see  the  Fifth  Re||ort  (IA 
the  hon.  Hotihe  of  Coramoni)  on  the  A0airs  af 
the  Kast  India  Coropaoys  u>d  ^  CioHa7 
thereiwto  fiwej^f 
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brinuf  barramuU  uf  llidgelce,  &€•  Against  Cbe 
ifttne  ^eiitleiiien. 

Di<J  Malia  Rajab  desire  you  to  get  falae 
Larraruuts? — fie  aaid  nothing  to  me  of  false 
Bahrain uUi ;  be  desired  nxe  to  bring  aucb  av  I 
cuiild  (fft. 

Did  he  desire  voii  to  get  false  barramuta,  or 
of  such  |>eo|)le  wlio  had  actually  giren  money  ? 
—  He  ne?er  aaid  false  or  true. 

Did  }'ou  understand  that  he  meant  falae  or 
true  fallow  should  i  know  what  was  in  bis 
breast  ? 

If  vou  had  been  willing  to  oblige  him,  do 
you  tfiiitk  false  barramuts  would  ba?e  answer- 
ed that  puqiose? — What  1  know,  and  he  aaid, 
1  tell.     1  cannot  tell  what  be  thought. 

Was  the  matter  of  the  arzecs,  complaining 
of  Gunga  Guviu  Sing,  true  or  false?—-!  did 
not  give  them  in  as  complaints ;  1  did  it  to 
frij;;hten  him.  I  wrote  therein  whatever  1 
thought. 

[Uiicstion  repeated.]  1  did  not  do  it  as  a 
complaint ;  1  wrote  much  to  frighten  bim. 
There  was  some  money  due  to  me :  1  put  in  a 
great  deal  more  to. 

What  is  the  amount  of  the  money  demanded 
by  the  arzees  ? — You  have  the  arzeea,  look  at 
them. 

Was  the  whole  of  the  money  due  demanded 
in  iiie  arzees? — It  is  the  custom  of  farmers, 
w  here  one  rupee  is  due,  to  put  iu  four.  If  I 
compluiued,  I  should  8|tecify ;  if  on  oath,  I 
should  specify.  There  may  l>e  money  due 
from  me  to  the  Company  :  1  should,  if  asked, 
eay  tlu're  was  nope  due. 

Is  that  matter  aettleil  between  Gunga  Oovin 
SifiiT  and  you? — It  is,  by  Moonshy  Sudder  O 
Deen. 

What  did  you  receive? — No  one  talks  of 
their  own  riches. 

[Question  repeated.]  If  Mr.  Coltrell  was  to 
knuw  uhat  I  received,  he  would,  upon  my 
going  away  tjom  hence,  immediately  imprison 
me.  I  am  mdebted  to  other  merchants:  if 
they  were  to  know  1  had  received  money,  they 
would  come  upon  me.  Whatever  was  wrote  in 
he  arxet',  1  got. 

Did  you  ^et  2G  000  rupees,  which  is  men- 
tioned in  the  arzee  ? — I  tlid  get  26,000  rupcea. 
Farmers  engagetl  iu  business  have  various  ac- 
conipts.  I  owed  him  money;  that  was  de- 
ducted.    1  received  some  money. 

Did  you  receive  the  whole  in  money,  or 
vas  the  debt  of  yours  to  him  set  off? — It  was 
settled  by  Moonshy  Sudder  O  Deeu.  What 
ylt^^  due  to  me  1  got ;  what  was  due  to  him 
be  gilt. 

Did  you  get  6,000  rupees  in  money  or  secu- 
rities ? — 1  got  more. 

Dill  vou  get  it  in  cash  ?— 1  received  in  ready 
money  more  than  6,000  rupees. 

Did  yuu  receive  more  than  is  due  ? — I  got 
10,000  rupees  in  reaily  money :  *  16,000  was 
due  from  me  to  him  ;  that  was  allowed  bim. 

Was  the  matter  of  complaiut  in  the  arzees 
irue  or  false? — What  was  wrote  in  the  arzees 
D'us  partly  true,  aod  partly  exaggerated  from 


the  enmity  between  us.  1  bad  separate  ao- 
compts,  by  which  |mrt  of  the  husioeM  was 
settled. 

Was  that  16,000  rupees  due  on  acoompt 
mentioned  in  the  arzee? — It  was  not;  that  [ 
wrote  to  frighten  him ;  I  had  not  Judged  a  com- 
plaint, I  hud  not  taken  an  oath.  Now  1  have, 
1  VI  ill  aiisner  whatever  you  ask. 

Were  the  10,000  rupees  due  on  the  reasons 
in  the  arzee? — Gunga  Guviu  Sing,  as  Dewan 
to  the  Cummitieeof  Uevcuue,  should  ha%e  made 
advances  to  me  on  account  of  the  salt-works: 
instead  of  making  them,  he  detained  as  a  de- 
posit, and  made  over  that  sum  as  a  pansier, 
for  my  account  ot  land  revenues. 

Was  you  greatly  indibtetl  ou  aocount  of  year 
land  revenue?— I  was  indebted  a  large  sum  (^ 
money. 

Did  Nundocomar  ever  tell  yon,  that  Roy 
llada  Churn  had  informed  liim  what  pH»»ed 
when  he  delivered  the  arzees  ?—Y*'S.  That 
when  the  ac«'Ount  came  before  tbeci*unril,  ihe 
general  would  see  that  justice  was  done.  How 
do  I  know  what  was  in  his  breast?  What  be 
told  nie,  1  have  auswered. 

When  did  vou  first  atW  go  to  Mr.  Fowke'sf 
<— I  don't  remember  the  day. 

As  near  as  you  can  recollect? — 1  think  the 
dav  following. 

\Vho  did  vou  see  at  Mr.  Fowke's? — How 
can  I  tell  ?  There  was  a  cutcherry  tbere. 

Do  you  remember  the  names  of  any  |iersons 
you  saw  there  ? — 1  can*i  tell  the  name  of  any 
one.  There  were  a  great  many  |»eople;  ze- 
mindars, moguls,  hootans,  and  hircarrahs. 

Do  you  know  the  name  of  any  oue  persoa 
you  saw  in  the  bouse? — I  did  not  go  to  write 
down  their  names.  I  mieht  have  seen  many 
whose  names  I  knew,  out  don't  recollect. 
There  was  one  of  Mr.  Fowke's  Moonshy s, 
either  that  or  the  next  day,  1  don't  know  which, 
quarrelled  with  me ;  and  Uoy  Uada  Churn 
threatened  the  Moonshy. 

Did  you  see  any  one  the  first  day  whose 
name  you  recollect? — I  do  not  recollect  the 
name  oif  any  one. 

Did  you  see  Mr.  Fowke  ? — I  presented  a 
nuzzeer  to  him. 

Did  you  see  young  Mr.  Fowke?— He  was 
in  the  room ;  I  saw  him  sit  writing  in  his  room. 

Did  you  speak  to  him? — No. 

Was  there  much  conversaiion  Itetweeu  Mr. 
Fowke  and  Hoy  Uada  Churn  ? — 51uch  laugh- 
ing and  joking. 

Did  30U  tell  Mr.  Fo««ke  what  bad  pre- 
iously  posseil  between  Maha  Uajab  and  you  ? 


— Not  at  that  lime.  [Do  Hhat  Maha  Ra* 
jiih  bids  you.]  1  neither  unden«tood  it  to  be 
with  rcMpect  to  Gunga  Govin  Sing,  or  any 
body  else.  1  understood  in  my  own  breast,  f 
understood  Maha  Rajah  and  Mr.  Fowke  talk  in 
this  way.  1  said  to  myself,  I  am  poor,  don' I 
go  into  such  company  ;  and  I  went  to  neither 
of  them  for  two  days.  1  went  on  those  two 
days  to  pay  visits;  why  should  I  go  on  this 
business? 
Where  wu  Uooosby  Stfdder  O  Deen  at  tbat 
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4ime  f^He  was  at  bis  oot-bome ;  DOt  in  Cat- 
«aua. 

Did  you  make  any  ohjections  to  what  Maha 
Rajah  atrack  eiit  of  the  arsec  ? — No. 

What  were  the  wordtP — I  remember,  Ge- 
reb  Puriver  (and  repeats  some  other  words ;)  I 
heani  it  read  ;  but  do  not  remember. 

When  did  you  go  a^in  to  Mr.  Fowke'a? — 
The  iMXt  day,  at  nine  in  tbe  momiog,  or  rather 
after. 

Who  was  in  Mr.  Fow he's  room  when  you 
went  in? — Accoor  Mnnoah  called  me,  and  car- 
ried me  with  him.  Mr.  Fowke  wassittinfr  on 
Ilia  bed,  with  hia  feet  np ;  tlierc  were  two  Ben- 
gal lies  and  two  writers  stand inip  behind  me. 

How  lunn^  did  the  two  Beni^alfies  and  two 
writers  stay  there  ? — As  long  as  tliere  was  good 
conversation  between  Mr.  Fowke  and  me,  1 
know  that  four  men  stood  tliere ;  when  he  took 
up  tbe  book,  and  1  threw  myself  down  on  the 
ground ;  1  then  looked  up,  and  said,  Bear  wit- 
Bess ;  anil  after  that,  1  don't  know  who  went 
or  \came ;  1  was  down  on  the  gronnd  crying. 

When  you  called  to  bear  witness,  were  the 
two  Bengalliea  and  two  writers  in  tbe  room  ? — 
I  do  not  know  wiiether  any  one  was  there;  I 
hardly  saw  myself.  Uhen  BIr.  Fowke  took 
up  tbe  book,  snd  I  sst  on  the  gniunri,  and  called 
out,  Bear  witness,  I  do  not  know  whether  there 
were  a  hondreil  or  none  :  I  was  distressed  at 
myown  situation. 

Did  any  body  say  any  thing  to  you  ? — No. 

Did  any  person  in  tlie  room  do  any  thing?— 
What  should  they  do? 

When  yon  went  into  the  room,  was  tbe  door 
fastened.' — When  I  went  in,  it  had  been  fas- 
tened ;  when  I  came  out,  it  was  not  fastened ; 
when  I  went  away,  it  was  opened. 

Were  there  msny  people  abrput  in  the  ve- 
randa ? — At  that  time  there  were  but  two  ur 
three  people ;  it  waa  past  noon  ;  they  were  all 
gone. 

Did  you  offer  to  go  away  when  Mr.  Fowke 
threatened  you? — How  could  1  go,  without 
Mr.  Fowke's  leave  ? 

Did  you  ever  ask  leave? — Why  should  I 
ask  leave  ?  1  put  my  clotbea  round  my  oeck, 
and  laid  down. 

Did  any  person  be^es  Mr.  Fowke  threaten 
ytm? — Young  Mr.  Fowke  sliewed  ine kindness. 

Was  he  in  the  room  then?— No;  when  1 
oame  to  the  stair-caae,  I  saw  young  Mr.  Fowke 
and  Rada  Chum. 

Are  you  sure  you  had  not  sealed  the  arsee 
before  these  tbreata  ?— 1  did  not. 

When  you  sealed  it,  did  ^oo  sign  it?— I  do 
not  remember  whether  I  signed  the  arzeeor 
BO :  1  think  not. 

Do  you  mean  by  signing,  putting  yonr  name 
to  it,  or  putting  •  volaab'  to  it  ?— 1  waa  at  that 
time  ont  of  my  senses ;  I  can  aay  with  cer- 
tainty, that  in  my  remembrance  I  did  not 
sign  it. 

Was  yon  ever  threatened  by  Mr.  Fowke 
■Mre  than  once?— Not  after  tbe  other  dispute 
in  tbe  month  of  Poos. 

Did  he  ihrealen  then?— It  was  hareh  GOn 


versation ;  but  not  so  bad  as  tho  last.  I  have 
not  seen  him  since,  except  at  the  chief  juslioB^ 
and  bere. 

Are  yo«  snre  von  did  not  see  hini  ogam  that 
day  ?— Why  abiuM  1  ?  Yonn^  Mr.  Powka 
comforted  roe :  1  went  away  to  my  oim  hoose. 

At  the  rime  tbe  book  waa  taken  up,  who  wcrs 
there  ? — Tbe  four  men  were  tbore  ;  bot  ntt 
when  I  wss  crying  on  the  ground. 

Did  you  write  on  the  groond  ?-^Yes. 

Did  you  carry  a  pen  and  ink  with  joa  ?— 
There  was  a  sicca  dewat,  pen  and  paper,  ready 
upon  Mr.  Fowke's  bed. 

Do  you  recollect  what  was  wrote? — Firs^ 
the  oame  of  Barwdl  was  wrote,  15,000  ropes 
per  year  lor  three  years,  45,000  rupees.  Tbe 
governor,  in  a  Nnsaurans,  15,000  nijiees,  tbe 
word  governor  was  not  used,  bat  Mr.  Hastings. 
HiishierJuag  19,000  rupees.  Raja  Rsjebul- 
lub  r,000  ru|>ees.  Cantoo  Baboo  5^000  ra- 
pees.* 

Had  you  ever  seen  that  furd  before  ? — No. 

Have  you  since  ? — No :  it  ia  ooi  a  furd ;  but 
such  a  piece  of  paper  aa  thia,  [ahewing  a  absct 
of  white  paper.] 

Was  there  any  other  writing  F — Nothing 
more  was  wiote ;  what  he  told  me,  T  wrote ; 
nothing  else  wss  wrote:  the  words  I  wrote 
were  *  Russan  nednm*  and  ■  Dadum.' 

How  many  timea  did  yon  writa  tbcM 
words?— On  the  first  name  I  wrote  *  Rbsbsb 
nedum,*  1  wrote  one  or  the  other  oih  tha  ftre 
names. 

Did  Mr.  Fowke  read  the  furd  to  woa  ?~He 
took  it  in  bis  band,  and  aakod  me,  Haro  jsa, 
for  three  years,  given  15,000  mpeea  a  year  ta 
Mr.  Rarwell  ?  He  did  not  tell  me  so  frtim  read- 
ing the  furd.  I  answered.  Yea,  Sir,  I  have 
given  it. 

In  what  language  waa  tbe  furd  wrota  ?— la 
Persisn. 

In  whose  hand  did  it  appear  to  be  wrfttan? 
—I  doD*t  know ;  the  letters  appeared  to  ks 
Ilada  Chum's :  1  speak  from  guess. 

How  came  vuu  to  say  Yea,  rather  than  No, 
to  Mr.  Fowke's  question  ? — He  held  np  a  bMk 
to  me,  when  I  refused  to  seal  the  arsee  ;  I  in- 
tended to  aay  No. 

Did  you  think  Mr.  Fowke  would  strike  too, 
if  yon  did  not  aay  Yes?— When  be  held  np 
the  book,  .upon  my  saying  No  to  hia  desire  sf 
sealing  the  aizee,  I  conceived  be  would  hate 
struck  me  if  I  had  anawered  No  to  the  qncalisa 
put  as  to  the  furd. 

What  distance  of  time  waa  tbcra 


■ 


*  The  Rupee  is,  as  a  silver  coin,  of  oompa- 
ratively  modern  currency ;  for  there  do  not 
eziat  any  specimens  in  that  metal  of  a  date  aa- 
terior  to  the  establishment  of  tbe  Mobamaaa- 
dan  power  in  India;  of  gold  a  great  naay 
have  been  preserved  of  w  higher  aatimntj. 
The  imaginary  rupee  of  Bengal,  ealled  tba 
currfnt  rupee^  in  which  the  Com|my*s  a^ 
counts  were  formerly  kept,  was  nomiuallj  va» 
lued  at  9«.  and  the  i^  coin,  or  ueem  rupsSi  ]# 
percent.  beltarlhaiiUieoiiRCBtniipaa. 
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your  fixioiif  your  leil  to  the  anee  No.  1,  and 
your  sid^nioiif  the  furd  f— I  caoDOt  fell  the  mo- 
meats  or  auinuicfl ;  but,  as  aooo  as  the  anee 
was  done  with,  Mr.  Fowke  produced  the 
ford. 

Did  any  thinir  pMi|  between  your  lealiDB  the 
arzee  and  Mr.  Fowke'a  prodociog  the  furd?— 
No ;  nothing  paaeed. 

Did  you  see  the  lon^  arzee  witnessed  7—1 
did  not  see  it;  it  was  not  before  me:  Mr. 
Fowke  said,  Be  witnesses  to  it. 

Were  the  two  Trin^  writers  in  the  room 
black  or  white? — Black:  1  know  one;  the 
other  I  do  not. 

Where  was  the  little  arzee  sealed  7 — In  my 
awn  house. 

Did  yon  seal  any  other  arzee  P — ^Two  against 
Ganga  Oovin  Sing,  in  my  own  house.  1  seal- 
ed no  other  in  Mr.  Fowke's  house. 

Was  there  any  body  in  the  room  besides 
Mr.  Fowke  and  yourself? — Yes,  there  were 
some  men. 

Do  you  be1ie?e  they  were  the  same  men 
who  were  first  in  the  room? — I  cannot  tell. 
As  soon  as  Mr.  Fowke  told  me  lo  go,  I  wenV 

Did  yon  obaerre  any  different  people  in  the 
room,  at  the  time  of  your  recollection  7 — How 
do  1  know?  1  went  away  wiping  my  face* 

Did  any  body  offer  to  stop  your  going  out  of 
the  room 7 — No ;  when  Mr.  rowke  bidme  go, 
I  went. 

At  the  time  Mr.  Fowke  Fifted  op  the  book, 
what  position  was  he  in } — He  sat  open  the  bed, 
with  his  feet  hanging  down. 

At  the  time  yon  sealed  the  large  arzee, 
where  was  it  7 — Mr.  Fowke  took  it'  from  the 
bed,  near  the  pillow ;  and  asked  me  whether 
I  had  given  that  arzee  7  1  said,  Sir,  thia  is  not 
an  arzee;  it  is  a  jabob  sawaul :  Maha  Rajah, 
baring  taken  a  drang^t,  has  given  it  for  yoor 
satisfaction.  When  1  was  upon  the  groiud, 
he  gB?e  it  into  my  hands,  and  1  sealed  it 

Did  yon  either  sign  or  seal  the  ford  7— -1 
signed  it. 

[Question  repeated.] — I  neither  pot  my  seal, 
DOT  wrote  my  name.  1  wrote  Rossao  nednm 
and  Dadom.  Whatever  Mr.  Fowke  had  tohl 
me,  1  should  have  done. 

Did  Mr.  Fowke  bid  any  body  be  witneasea 
to  the  furd  7 — I  put  my  duskeel  to  the  furd, 
and  Mr.  Fowke  bid  me  go. 

When  Mr.  Fowke  gave^ou  the  ford,  did  be 
bid  you  do  any  thing  with  it  7 — He  told  me  to 
write  upon  it. 

After  yon  had  wrote  upon  it,  as  Mr,  Fowke 
did  not  understand  Persian,  did  he  desire  any 
body  to  explain  it  7 — ^No. 

At  the  time  you  went  to  the  gOTcmor,  why 
did  you  carry  an  arzee  different  to  that  which 
yon  afterwards  wrote  by  the  governor's  Mooo- 
shy  7— The  genjeral  had  referred  me  to  Mr. 
Fowke  for  enquiry.  Mr.  Fowke  m  an  Engiiab- 
raan,  and  I  am  a  poor  farmer ;  the  governor  is 
the  master  of  the  coantrr.  God  knews  whe- 
ther he  will  be  angry  with  me  if  I  write  a  h»g 
arzee,  therefore  I  wrote  a  little,  and  sakl  a  great 
deal  by  word  ef  wMBd^    In  the  fitilomae  was 


wrote,  The  general  has  referred  me  to  Mr. 
Fowke ;  Mr.  rowke  has  said  so  and  so  to  me  ; 
and  theA,  having  given  in  the  amall  arzee  to 
the  governor,  I  tdd  him  ^i^txy  thing  by  word 
of  mouth. 

Was  it  the  small  arzee  that  was  sealed  and 
sent  10  Mr.  Fowke,  and  then  carried  to  the  go- 
vernor?—When  l^Iaha  Rajah  required  the 
arzee  from  me,  the  man  who  had  been  mr 
Moonshy  was  ^ne  home.  I  caused  to  be  wrote 
whatever  waa  m  my  remembrance  by  my  new 
Moonshy. 

Was  that  the  same  that  was  given  to  the  go* 
vemor  7 — It  was. 

At  the  time  the  bvrsmuts  'were  first  men- 
tioned, by  whom  were  they  meotiooetl?-^ 
When  I  spoke  about  the  sweetmeats,  Rad» 
Churn  first  lold  me. 

Did  l^a  Churn  tell  you  to  get  barramuta, 
or  did  he  tell  you  that  Maha  Rajah  wanted 
them  7— At  that  time  he  told  me  what  I  have 
repeated  about  their  coming  to  shame  in  Emr* 
land.  ^ 

Did  Roy  Rada  Chum  ever  desire  you  to  get 
barramuts  ? — Whenever  I  aaw  him,  he  asked 
them  from  me. 

Alention  the  particular  time  when. — When- 
ever people  have  any  business  with  Maha  Ra- 
jah, they  first  apply  to  Rada  Churn ;  Mahtt 
Rajah  is  the  master,  Rads  Chum  the  son. 

Examined  by  Mr.  Fowke., 

Did  Gonga  Govin  Sing  know  that  you  had. 
put  the  arzees  against  him  into  mine  or  Rada 
Chom'a  hands? — Gunga  Govin  will  tell  you  $ 
how  should  1  know  7 

Did  anybody  else  know?— How  shoold  I 
know? 

How  oonld  Gunga  Govin  Sing  be  frightened, 
if  he  did  not  know  it? — There  waa  a  oonver- 
aatkm  upon  it  between  Gonga  Govin  Sing  and 
me. 

Repeat  that  eonvenatioo. — I  said  to  Gongii 
GoTin  Sing,  Pay  me  my  rupees;  if  you  do 
not,  Maha  Rajah's  doors  are  open  for  barra« 
muts ;  I  will  go,  and  having  written  a  great 
deal,  will  present  an  arzee  agamst  yon  to  the 
Maha  Rajah.  Gunga  Govin  Sing  said,  What 
will  l|e  the  effect  of  your  giving  an  arzee  7  at 
last  yon  will  be  put  on  your  oath  on  it  in  the 
English  Dnrbar.  Do  I  forbid  yon  giving  in 
an  arzee  7  whatever  balance  is  due  from  yon 
on  account  of  the  revenues,  I  will  imprison 
yon,  and  get  from  yon ;  or  else  let  Moonshy 
Siidder  O  Deen  come,  we  will  settle  it  amon^ 
oursdvea ;  if  not,  and  you  wisb  to  be  a  great 
man,  go  and  take  a  false  oath  before  Maha  Ra- 
jah. 1  aaid.  Give  me  my  diamission,  and  I 
win  go  to  the  Moonshy » and  I  and  the  Moon- 
shy will  come  together.  He  said.  Yon  are  at 
libe^y  to  go  or  stay ;  why  do  you  want  dis- 
misaion  from  mer  get  dismission  from  Mr. 
Cottrell.  The  next  rooming  I  caoaed  the  arzee 
to  be  written. 

Did  yon  ever  acquaint  Gunga  Govin  Sing 
that  you  had  actually  kidgad  it?— -Every  day 
he  threatened  moi  and  I  threatened  hinu    He 
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huijlicrf,  And  I  laiitr(>«*'i.  UV  staid  in  esiicc- 
tsiiinri  of  the  .>1fMMi<ih\  \  mniiiikf. 

Dii]  yiMi,  at  an\  liiiiP,  orkni>wlp«!irp  yniir 
•ral  to  l>«*  put  til  tiie  uicat  ur7.(*f  XwUirr  uii- 
iiifNse<«  '^  Fmrii  that  inner  I  Imvc  roiii|HaiiiL-il, 
that  Mr.  ruiiki*  ciiibt'il  me  ti)  |iut  \i\y  ht-.iI  tu 
the  arzf'f  hv  f'"icf . 

Hun  lit  I  I'll  il  hi  y  nil  (TO  to  fi^it  Mr.  F  (wkp 
sriiior  hrtorr  Uic  lu:it;  ar/ti'  Mas  KiMltd  ami 
wiines^ifil  ? — All' ij' fli'T  I  wfnl  alHuii  tlirfe 
tinips  III  Ins  lioii^f  :  i\  lieu  I  came  from  llou^h- 
1^-,  I  (to  nut  rpiiii-uilriT. 

When  was  ihe  lir«i  time? — H«prv  thin<; 
wa«  from  the  I'uil  of  I'li^le  tu  iht-  7tU  of  13y- 
0a. ik. 

Kiinwinjf  Mr.  Fowke*ti  housetobeaciitrhcT- 
ry  iif  lM*-rnmut«i,  how  ranie  yon  to  ;fo  lo  it  ?  — 
Ma  ha  U'tjih  luiU  me  to  go,  aud  be  reconciled 
tif  him. 


Did  von  ever  tell  anv  hody  that  vou  had  i  r,'i  '*  •  ..  .  ■  7i*u  ^      ■ 

.         .•  ',  ■     f.      ..     r\     ■#•  f      I  hat  letter  contained  these  nauera.    It 

liad  uMven,  I  should  have  told  ;    should  1  say  I     „„j  „,       ^  receifed^no  order   re 

bad,  il  I  had  n..l?  ,,,^„,^  ,;„  y^^  p^^,^^  ,,^j  ^^^  ,  ^^^ 


Examined  by  tlie  Court. 

Was  any  iliin:;  snid  about  rairyin^tbearzee 
to  commr? — Mr.  Fouke  desired  me  to  i^o; 
then  [1]  said  to  Uoy  Itida  Churn  and  younfr 
Ur.  totike.  As  you  1iu«p  caubed  me  to  wriie 
this  arzce  by  force,  and  >ou  uili  send  it  to 
council,  h-i^ini;  my  torn  jammali,  I  will  ^o  to 
the  council  before  it. 

l>iil  }0U  ever  desire  of  Mr.  Foi«ke,  or  >lah:i 
Uajah,  that  the  ar/.ir  should  not  b>.'  canied  lo 
the  council  i* — 4t  the  lime  I  came  uwX  ot  .Mr. 
Foiike  senior*.**  room,  I  said  to  Roy  KkU 
Churn  and  youii;;  Mr.  Fov«k4\  Give  ine  back 
that  arzee  and  furd  vthi(-!i  .Mr.  Fuitke  lias 
caused  me  to  8ii;u,  or  I  ivill  immediati'ly  go  to 
tbc  council  bud  complain. 

Did  you  ever  ask  Mr.  Fuuke  to  return  the 
arzee? — 1  dem-'iniled  it  of  iiim  ihe  ii«'\t  day,  in 
the  room  ;  Maha  Kajah  was  tiiere,  Uoy  Kada 
Churn,  and  Mr.  Fo««ke. 

Did  you  ever  consent  to  have  that  arzee  de- 
livered iuto  council  ^ — I  never  did. 

Was  the  |K:n  English  or  PeiMuu? — It  u'as 
an  IlindustaDiiee  pen  am!  a  silver  iiik*stai:d  ;  the 
aicca  deuat  and  ink-stand  ««i'i-c  l»oih  silver. 

Und  you  any  riMhon  to  lliiiik  that  Mr.  Fotvki 


with  two  Ensltsh  translates  of  tbe  arse^s.  I 
am  spcretarv  tn  the  reienue  ctiunril.  It  is  ens* 
tomary  to  reinovp  |ia|ifrs  fmm  one  office  lo 
anoihpr,  ti  hen  they  are  sent  by  mistake.  It 
should  bate  been  sent  orivrioaliy  lu  my  officr. 
i*resenlini(  an  arzee  is  the  muile  nf  institiitin<f 
an  enquiry.  I  have  known  censures  ami  |hi- 
iiishiiiriits  iiiliieted  by  the  board  in  Cunieqiieuce 
nfaizets.     I  have  known  K'xamioed 

both  on  oath  and  iviih<*uf  ;  the  |inrlies  arcuse^ 
rx.iiintiird :  I  iNJiete,  I  haveknoun  the  party 
acroMMl  « XHiiiintd  on  oath.  The  sulijerl  tif  tbe 
iir/ee  was  proper  matter  tn  he  eni|«iire«l  into  io 
my  department :  1  allude  tu  the  lari^e  mrzee. 

Mr.  Aurutl.    Youn?  Mr.  Fo'.tke  cftlleii  oa 

mc  one  inorninj*  at  hn-aktast,  and  K*ve  me  a 

letter  addreMied  tu  the  {governor  f^eneral  anil 

council ;  which,  as  thev  were  to  kit  that  roora- 

j  Hit;.   I   fh>ired   mit^ht  oe  delivered    to    ilifw. 

lehvered 

general  wu 

respectiair 

second  letter 

to  the  board,  apply inip  for  ori^^ioal   |iapers  he 

had  bdbre  delivered  in.      1  was  iben  directtd 

to  send  these  pajiers,  exceptiosf  the  Persiant 

uhich  was  ordereil  to  be  translated,  as  the  ori- 

i^inal  papers  w  hich  Mr.  Fowke  applied  fur  had 

been  recordeil  in  the  revenue  departnient ;  aoil 

to  desire  >lr.  Sumner  to  attend  the  board  viih 

all  the  papers  B|>plic<l  lor  by  Mr.  Fowke;  Mr. 

Sumner  acrordin(r|y  attended  the  board  ;    a.)d 

received  further  instructions  to  carry  them  lu 

Mr.  Fonke,  at  the  chief  justice**  house. 

\\'ere  the  conti  nts  of  the  arzeea  lueniiooed 
in  .Mr.  Fowke*s  letter?— No. 

[Mr.  Auriol  says,  the  letter  was  dated  the 
18ih  ;  and  he  received  it  on  the  2Utli,  the  day 
the  parties  were  before  the  chief  justice.] 

Q.  to  Mr.  Sumner.  Do  you  kuow  this 
paper  P — J.  I  ;iceiiod  this  paper  tbe  Sd  of 
June,  uf  sir  John  Doyly  ;  I  rcHM^ived  it  as  se- 
cretary to  the  reteiiue  department. 

Sir  John   Uoy i if.     I  believe  this   to  be  the 
|iapcr  1  sent  tu  .Sir.  Sumner,  by  order  of  the 
council.      I  ri'CuiiiM  tbe  paiier  from  I  lie  go- 
vernor, or  one  of  the  secretanea,  aud  deli? crrd 
I  it  lo  Mr.  Sumner. 


knew  of  your  comintr.' — The  itii'lit  before  the  1       /.         */»  i%          rn.  •    >    ..     ^                       - 

.IranKlit  of  ll.«  ar/ce  ha.l  l.ecu  '.rule  at  Mali.-.  .    f;""""''  "  /V."'   ^'."f  V^'  '™*  *"^-  J* 

R..al.'s,  l.e  Kent  I.,  call  in-.  I*  ""*  "'•*  '  «l''.'«";'' »» «he  fi:«>»enior,  to  dc- 

\Vh,.„  di.l  h.^  sri..l  t..c..ll  von  ?-lii  llipevni-  ''*;"  *"  """  ™'""-"''-    "  V*."."'  ""y  e««»««»ni  to 


insf,  \Yhen  I  was  t:<iiii<r  to  (fi'i  my  dixini^sion, 
Malia  Rajah  said,  \\  litr  an  jizi  e.  and  tarry  il 
to  Mr.  Foiike  ;  |{oy  It  nlri  (.'Innii  uill  i^u  itiiii 
you;  an  hircurrah  of  Uiila  ('horn's  the  iirxt 
day  caNed  me  to  ifo  to  Mr.  Fowke*s,  whin  I 
was  at  Mr.  CottrellV 

Were  the  sums  in  the  furd  in  wonls  at 
len^ftli,  or  in  Hifures?— The  names  uerc  in 
words  ;  the  sums  in  ii:^ures. 

What  sort  uf  iigures  were  they  wrote  io  ? — 
Id  Persian. 

Mr.  Sumver.  I  rrceivpil  tivo  arzers  enclosed 
in  this  letter,  signed,  Joseph  Fom  ke ;  together 


alhx  inv  seal  to  nrzres  ;  1  did  to  tliose  of  Mr. 
Foitkc's  and  J^Hha  Uajah  Numlocomar*s.  It 
\«as  not  my  eii«toni  tu  write  niy  Dame  to 
ar/res:  the  Moon^hy  wrote  it.  I  sealed  this, 
(tecuuse  the  iifentlemen  desireil  il«  Semi  for 
n:|ier  nrzres  I  have  t;iven  in  to  the  eofnmittiPy 
and  sec  how  many  o|'  them  have  my  seals  to 
them.  Ask  Mr.  Cottrell  for  iny  arzecf,  and 
see  how  many  of  them  have  my  aeals. 

I>ii  not  you  seal  all  arzees  P^l  never  pit 
it  on  C.  arzees :  but  I  do  ou  darkhauata  (pro- 
posals to  |r«ivetunient.) 

Why  did  you  put  vourseal  to  yooranf*; 
viz.  theunall  vucf— If  I  had  Ml  pat  my  ical 
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to  it,  Malta  lUjah  would  not  hafe  ipren  credit 
to  it.  I  have  put  odv  seal  oo  the  arzeea  of 
Maba  Rajah  aod  Mr.  rowke,  and  od  all  the 
arzeea  in  their  |K>Me8sion. 

Why  did  you  put  your  teal  to  the  arzeea 
ai^ainat  Covin  Sins'? — To  prevent  their  bein{( 
chaii(fed,  as  a  mark.  If  the  ffovernor  tells  me 
to  put  my  seal,  1  put  it.  I  uiouldof  my  own 
accord,  to  know  my  own  paper,  lloy  Rada 
Churn  would  not  have  taken  it  if  it  was  not 
tealed.  That  I  sent  to  Yar  Mahomed  was  nut 
sealed  ;  1  did  not  intend  that  should  be  deli- 
vered ;  therefore  I  did  not  seal  it ;  (the  large 
arzee)  Mr.  Fowke  desired  me  to  seal  it. 


Defendant's  Counsel  shews  him  a  paper. 

Do  you  know  this  arzee? — I  delivered  two 
or  three  ar^ees ;  one  from  myself,  the  other 
two  from  the  zemindars.  I  will  send  for  the 
copy,  and  tell  you  whether  I  delivered  it  or 
Dot. 

DnnU  ]|ou  know  your  Moonshy's  band- 
writinc:  ? — No. 

Can't  you  write  Persian? — I  can  read,  but 
not  write  well. 

Did  your  Moonsby  ever  write  in  yonr  pre- 
sence ? — Yeff,  always. 

Are  the  beals  to  the  great  and  little  arzee 
yours?— Yes,  they  are. 

Mr.  Fowke  admits  the  Letter  enclosing  them 
to  he  his. 

Mr.  William  Chalmers  proves  the  translate 
of  the  arzeea  marked  A.  and  B.  also  of  that 
marked  D. 

The  Gfwermor  General  examined. 

Are  thfiie  arzees  of  course  sent  upon  the 
consulutiun? — I  cannot  say  of  course;  but 
these  are. 

Are  they  sent? — Not  yet;  but  they  are  to 
be  sent. 

Q,  to  Mr.  Sumner,  Are  these  arzees  trans- 
mitted to  £iiglaud  ? — ^They  are  upon  record, 
and  will  he  sent. 

Mr.  Fowke's  Letter  read. — Arzees  read. 

Mr.  Eilht  explains  his  sense  of  the  word 
*  barrauiut:'  **  An  account  of  the  receipts  of 
muiicy  improperly  received,  which  may  be 
either  true  or  false,  forming  an  accusation,  or 
reflecting  a  disgrace,  on  such  person  by  whom 
the  money  is  said  to  be  received." 

Captain  Camac,  A  barramut  is  a  paper  de^ 
livered  in,  either  before  or  after  an  aumeen  is 
displaced ;  when  it  is  delivered  before,  it  is 
meant  to  get  him  displaced ;  if  after,  to  accnse 
him  of  money  received  in  his  office ;  is  often 
exag;;erated  ;  it  may  be  either  true  or  false. 

Mr.  Red/earn.  Ao  accusation  that  may  be 
either  true  or  false. 

Mr.  DucareL    The  same. 

Kewdemawaz  sworn. 

Whose  servant  are  yon  ?— I  am  Comaol  O 
Deen*s  Moon^hy. 

Do  you  know  Maha  Rajah  Niind<N^mar?— 

Yes. 

VOL.  XX. 


Were  you  ever  at  his  house  ?— Yes.  I  was 
never  but  once,  which  was  upon  the  occasioo 
of  this  arzee;  I  went  with  CoioaulO  Deen. 
He  went  into  the  Dewan  Connah :  I  staid 
without.  Hcf  sent  for  me.  I  went  and  paid 
salam  to  Maha  Rajah ;  who  said  to  me. 
Come,  and  sit  near  me.  When  I  had  sat 
down,  he  gave  me  pen,  ink,  and  paper ;  and 
bid  me  write  out  the  foul  draught  of  an  arzee. 
f  wrote  out  a  foul  draught  according  tu  what 
he  told  nie.  When  1  had  wrote  out  the  foul 
draught,  he  took  it  into  his  hands,  and  tlieti 
looked  at  it,  and  gave  it  to  Doroan  Sing; 
whose  name  1  was  not  then  ac(|uainted  with, 
but  have  since  learnt  it,  and  told  him  to  copy 
it  over  on  another  paper.  When  Doman  Sing 
had  wrote  it  over,  Maha  Rnjah,  having  altered 
it  wherever  he  saw  a  small  difference,  told  me 
to  write  it  out  fair.  Then  Comaul  O  Deen 
said,  1  have  the  disorder  of  the  piles,  and  a 
pain  in  my  belly,  let  me  go  away ;  my  Moon* 
shy  will  stay,  and  write  out  the  arzee  accord- 
ing to  your  instructions.  C.  O  Deen  then 
said  to  me,  I  am  going  home,  do  you  stay  and 
write  out  the  arzee  according  to  Maha  Rajah*s 
instructions.  He  went  away  ;  1  staid  till  about 
a  par  and  a  half  of  the  night ;  Maha  Rajah 
was  sittiniTy  and  J  was  sitting  writing  the  arzee. 
When  I  had  wrote  it  fair,  I  gave  it  into  Maha 
Rajah's  hands.  Maha  Rajah,  having  read  teti 
or  twelve  lines  of  it,  said.  This  is  the  fair  copy 
of  the  arzee  I  bid  you  write ;  it  is  very  well. 
He  said  to  Yar  Mahomed,  Go  with  the  Moon- 
shy,  and  get  Comaul  O  Deen  to  seal  the  arzee. 
We  then  went  both  together  to  Comaul  O 
Deen*s  house.  He  was  sitting  smoking  his 
hooka.  Yar  Mahomed  salamckl:  1  likewise 
went  and  sat  down.  Yar  Mahomed  sat  near 
C.  O  Deen  ;  1  at  a  distance.  Yar  Mahomed 
said,  Maha  Rajah  has  sent  this  arzee  to  you  ; 
having  considereil  of  it,  put  your  seal  to  it. 
Comaul  O  Deen,  having  read  it,  said,  There  is 
no  agreement  between  Maha  Rsjah  and  ma 
for  putting  my  seal  to  it.  If  I  should  put  my 
seal  to  the  arzee  now,  and  should  be  called  oa 
to  prove  the  circumstances  in  it,  I  shall  not  be 
able  to  prove  it.  1  will  by  no  means  put  my 
seal  to  it :  whatever  1  have  wrote,  I  wrote  to 
please  Maha  Rajah.  Yar  Mahomed  tlien  an- 
swered, Maha  Rajah  is  the' master,  he  baa 
sent  to  you ;  you  may  either  put  your  seat  on 
it  or  not,  as  you  please.  During  the  conversa- 
tion, Comaul  O  Deen  gave  him  his  hooka  to 
smoke,  and  he  soon  went  away. 

How  long  have  you  known  Mr.  Fowke? — f 
have  known  him  oidy  since  the  disputes.  1 
never  went  to  Mr.  Fowke's  except  the  day  of 
the  dispute,  when  I  went  with  Comaul  O 
Deen. 

Relate  what  passed  .-^Comaul  O  Deen  went 
up  stairs.  I  staid  below.  In  about  three  or 
four  gurries  Mr.  Fowke  came  down,  and  be- 
hind him  Maha  Rajah,  and  then  Comaul  O 
Deen.  I  don't  exactly  fix  the  number  of  gur- 
ries. 

When  did  this  happen  ?— It  was  next  day 
after  the  arzee  was  brought  to  Comsul  O  Deen. 

4F 
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Mr.  Fiiuke  and  Malta  RBJali  ^«it  into  their  pa- 
laii«|iiifi«i.  i'oinaiil  O  Ut'eii  ktocHl  0|i|Ni*Mte 
Miilia  Itnjali,  ami  Haiil  tn  him.  For  CiniPa  iiaki*, 
|ri\i'  iiK*  b;u'k  liiat  tai«e  paper  of  barrainnU. 
wbirfi\oii  have  rnri'itilv  CiiiiM-d  me  to  wiitr. 
I  cannot  provo  uhat  is  \%rot<'  in  those  pa|irrii 
against  the  i;eiilleineii.  lie  then  eullcd  wit 
l>iio\  on  flic  ufeiitl*'ni«>ii  ot'  the  Audniilet.  He 
Mid,  his  hl'v  and  honour  nill  he  aflVrtetl  bv 
this.  Miiha  Hajali  ijave  n»  an»wer.  Comanl 
O  Deen  then  t>>ok  the  collar  of  hisjanimah, 
and  wrnt  to  t;u  iii!u  his  palanquin.  Then  Yur 
Maliitiued,  Neltiin  Siiiir,  and  othen,  took  hold 
ofConianl's  hands,  aud  laid,  Where  are  you 
l^oiiiifp  He  then  |;ot  his  baud  away  from 
tbeira,  and  put  into  his  palanquin.  H'ben  be 
gtit  out  of  the  lane  wliich  Irads  to  Mr.  Fowke's, 
a  hin*nrrah  went  and  stopt  his  itawarry,  anil 
•aid,  Where  are^on  (^lin^?  come  l>ack.  And 
they  kept  uiaputini;  in  tliisi  iiiaoDer,  till  Ihey 

Eit'to  the  Uitah  CJounah  of  UaJHli  IttMbullab. 
e  then  i;ot  rid  ul'  them,  aud  went  aloo^  the 
hijrh  road. 

SVere  you  ever  examined  ronoerninir  thia  be- 
fore?— 1  was;  at  the  Chief  JusticeV,  aod 
once  before  the  Andaulet. 

J)ii  you  know  Goolduiu  llussin? — Yes. 

Do  you  know  whose  servantatbey  were  that 
slopi  C'omant  C)  IVrn  ? — They  belonged  either 
to  Alaha  Uiijah  or  Mr.  Few  ke. 

Do  von  know  whose  tserranis  Yar  Mahomed 
and  NtttiK)  Sing  are  i* — ^They  are  lervauts  to 
5laha  Uajah. 

Did  Coinaiil  O  Dceo  make  any  objections  to 
the  alterations  in  the  arxee  made  by  Maha  Ra- 
jah.'— No,  he  said  nothing.  He  went  away 
wliile  (he  fair  copy  was  writing. 

Did  Comaul  un«|prstand  the  contents  of  it, 
aficr  the  alteration  ? — 1  do  not  know  whether 
he  ilid  or  not. 

What  time  of  the  day  was  it,  when  you 
ivent  with  Comaul  ()  Deento  Mr.  FowkeV? — 
It  was  abouta  parand  a  half  of  the  day. 

How  loni;  did  you  slay  there  N— I  cannot 
exactly  tell ;  it  might  be  about  three  or  lour 
gurries 


When  you  were  before  the  juaticea,  were  job 
oskeil,  «  bHher  you  bad  been  at  Mr.  Fawke^s  ? 
—  I  w-jM  not  askrd  as  to  my  being  at  Mr. 
Fowkf's,  before  iht*  chit f  justice. 

Where  did  you  go  aAer  jou  left  Ur. 
FiiukrV?— I  went  with  Coinaul'a  palanqoia 
uu  f«»'.)t,  to  Rajah  Rajebullub. 

Httttiin  Alii  esamiaed. 

Whna<>  servant  are  you? — I  am  ConaiunatB 
Comaul  O  Deen. 

Do  vuu  know  Yar  Mahomed  and  Kewdcr- 

nawa/.r<— Yes. 


Did  you  erer  see  them  at  Comaul  O 
house  P — Yei. 

Itelatc  «  hat  passed.— It  was  aboat  one  fw 
of  the  night  when  Yar  Ha  homed  and  Kev^ 
demawaz  came  to  Comaul  O  Deen 'a  iMNna 
I  don*t  remember  the  day ;  it  mav  be  a  moatk 
or  a  mouth  aod  a  half  ago.  Two  or  tbm 
days  before  the  diaputea,  1  met  Kewdamawii 
on  the  ktair-cake.  He  said,  Comaul  O  Deea  m 
going  ti»  seal  a  paper  ;  do  you  bring  tbc  acca 
dewat,  and  the  box  where  the  acal  ia.  I 
brought  them.  1  did  not  carry  them  inCoths 
room  w  here  they  were :  1  gave  them  both  t§ 
Huttoo.  He  took  them,  and  atood  with  tbm 
on  the  stair-case.  1  told  him,  When  they  odl 
tor  tlieni,  do  you  gire  them.  1  went  in  where 
Comaul  was  silting,  and  saw  Yur  MaboBcd 
silting  near  him,  and  Kewdemawaz  at  a  ii^ 
tance.  About  a  quarter  of  a  gurry,  ar  udl  so 
much,  Yar  Maboned  went  awuy.  Tbeo  I 
went  out,  aud  said  to  Huttoo,  Perliapa  tba bo- 
si  iio»s  fur  w  hich  these  things  were  wanted  wil 
net  be  done;  let  us  take  tbem  uway  agaia. 
I  took  tbem ;  and  put  tbem  in  the  Tnba 
K(>nn.ih. 

Did  i:omaul  O  Deen  call  for  the  seal  wbilt 
\'Ax  Mahomed  staid  ? — No. 

Did  he  seal  the  arsee  ? — No. 

If  he  had  done  it,  should  yon  havu.  feea  itP 
— I  must  hare  aeeo  it;  the  aaal  waa  m  oiy 
posm-ssion. 

W  ei  e  yoa  et er  at  Mr.  Fowke'k  wiih  Owusri 
O  Deen  ?^Yea,  I  was  there  the  day  of  tbedis- 


Did  you  hear  any  noi^ic  up  stairs,  at  Mr.  ■  putes ;  it  waa  three  or  four  day  a,  I  caaast 
Fowke's? — How  should  I  bear  any  noise  in  I  exactly  tell  which,  after  that  I  waa  at  Hr. 
tlie  upper  apartments  ?  I  was  down  Ijiebw.  j  Fowke's. 


~I  do  not  hnow  what 


[llr.  Farrer  produces  a  paper,  and  aska  whose  i      Relate  what  paned.— I  i 
writing  it  is  ?]— Mine.     1  wrote  it  in  ComauPs  j  passed  shore  aiam.    At  the  door  wi^,  firai  Hr. 
presence.     It  is  a  paper  about  the  Audauiet.      !  Fowke  came  out,  and  got  into  hia  jMlanqaio ; 

Who  did  you  give  it  to  ? — I  gave  it  to  Co-  ■  then  Maha  Raiah  came  out,  and  got  into  bii 
maul  O  Deen  ;  he  ia  my  msMer.    1  gave  it  \  palanquin.    Then  Comaul  O  Daaa,  addrandag 


inio  his  hands. 

Q.  to  Comaul  O  Deen.  Do  you  know  this 
paper?— ^.  Yes.  J  gave  it  to  Roy  Jtada 
Churn;  it  is  a  durk.  Rada  Churn  said,  it 
would  have  no  effect ;  and  therefore  it  waa  nut 
•caled. 

Keu'dcrnawaz^t  examination  coDlinued. 

Is  that  Comaul  O  Deeo's  seal  on  the  arzee  ? 
^It  is. 

Did  you  see  Comaul  O  Deen  afterwarda  ? 

When  he  had  gone  from  the  cutcherry  to  bia 
awn  boose,  I  did  not  see  him. 


himself  to  Maha  R^h,  said,  I  cannot  fcatt 
the  false  Uarramuta  you  bava  made  ma  wiile 
out :  this  is  rery  had  biiainen,  and  I  ibaO  ba 
ruined ;  get  me  the  pa|ien  back  fram  llr. 
Fowke.  Maha  Riyab  gare  him  no  aaiwcr, 
Tlien  be  began  to  tear  biajamnu,  and  call  out 
Duoy  nu  the  king,  the  company i  and  aii&fr- 
let  i  and  said,  (See,  tbey  bava  cmuaed  me  Is 
write  this  paper  lurviUy.  When  he  altempled 
to  get  into  his  palanquin,  Yar  Mahomed  aad 
Nettoo  Siog  held  bis  lumds.  They  are  aervaals 
to  Maha  Rajah  N  uudocunkar.  Comaul  O  Desa 
diKogaged  himself  from  themi  aad^ut  into  hb 
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palanqaiD.  At  he  wept  out  of  the  Uoe  to  come 
on  the  {^reat  rood,  tWo  hircarrahs  itopt  the 
palanqain,  and  said,  You  miist  eome  hick. 
He  went  on  in  hit  palanquin.  Ilefthinn:  I 
had  businets  in  the  Bazar.  1  could  not  ffo  m 
fast  I  law  as  fkr  aa  Kajah  Rajebullub's  Hish 
Connah. 

Do  you  know  whose  hircarrahs  they  were  ? 
— ^They  came  out  of  M  r.  Fowke*s  house.  I  do 
not  know  who  they  belonged  lo. 

Croa-Examinaticn. 

HaTe  you  charge  of  Comaul  O  Deeo*s  seal? 
— The  seal  is  always  in  my  nossession.  When 
Comaul  goes  oat,  or  to  the  Durbar,  lie  puts  bis 
•small  seal  npon  his  finger,  and  a  bnndle  of 
papers  into  his  cummerband.  When  he  comes 
hooie,  he  polls  off  his  cloaths,  and  puts  the 
rinff  into  the  small  box  again  ;  and  that  box  is 
under  my  care.  Wbate? er  be  has  is  under  my 
care. 

In  what  language  did  Comaul  O  Deen  ad- 
drees  Maha  Raiab,  when  getting  into  his  pa* 
lanquin  at  Mr.  Fowke's  ?-*ln  Moors.  What  1 
heard,  I  remember.  I  was  about  two  yards 
distant  when  bespoke  to  Maha  Itijah. 

Did  you  tell  any  body  what  passed  P— I  tokl 
it  to  the  grand  jury  ;  to  no  one  else. 

Did  you  not  mention  ii  to  Mr.  Durham  P— I 
dou*t  remember  that  1  did.  Comaul  O  Deen 
asked  me,  Yon  waa  there,  did  you  hear>.what 
past  ?  I  aaid,  Yes,  I  was  there,  and  heard  it. 
fie  wrote  out  a  paper  of  what  past,  and  I  wit- 
nessed it.  Comaul  said,  I  bate  wrote  down 
what  passed ;  do  you  witness  it.  1  witnessed  it. 

Did  you  read  it  before  you  witnessed  it  P— 
1  did. 

In  what  language  was  it  wrote  ? — In  Persian. 

Do  you  understand  Persian  ? — ^Yea. 

What  were  the  contents  of  this  paper  ?— He 
first  wrote  and  prepared  the  paper,  in  which 
was  written,  •«  Lh  those  who  are  Mussulmen 
upon  their  oath  of  God  and  Prophets,  and  those 
that  are  Gentoos  on  their  oath  and  Water  of 
the  Ganges,  and  their  conscience,  if  they  know 
any  thing  of  thb  paper,  let  them  witness  it.'^ 
He  first  wrote  it,  aiid  then  shewed  it  to  me  and 
others. 

Q.  to  Mr,  Elliot.  Is  it  customary  to  draw 
out  such  papers?—^.  It  is.  I  scarce  erer 
knew  a  cause  in  a  country  court,  in  which  a 
suruthal*  was  not  produced  on  one  side  or  the 
other. 

Keemageet  examined. 

Do  you  know  C.  O  Deen  ?— Yei. 

Do  you  know  Mr.  Fowke?— Yes. 

Were  you  ever  at  Jllr.  Fowke's  bouse  with 
C.  O  Deen  ?— No,  nerer.  I  never  saw  C.  O 
Deen  ne^r  Mr.  Fowke's. 

Uelale  what  you  know  ^respecting  a  frsy 
which  you  saw,  between  Comaul  O  Deen  aud 
others,  in  the  street. — I  was  going  on  the  road 
near  the  Hish  Connah  of  Rajah  I&jebullub;  I 
saw  Co^Muil  O  Deen  in  bis  psJsnquio,  with  bia 

*  Vnn^  tftrat'ihdlf  Ftrt,  thp  sMiementof 
a  case  in  writing. 
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cpUftf  torn.  There  was  one  hircarrah  running 
by  C.  O  Deen,  and  crying,  C.  O  Deen,  atcS 
your  palanquin.  C;  O  Deen  did  not  stop  his 
ualanaun.  The  bircarrah  ran  up,  and  took 
hold  of  it;  andtaving  Ukeo  hold  of  jt,  said. 
Where  are  you  going  P  Maha  R^ah  calls,  and 
the  geuUeoien  call  you.  Comaul  O  Deeu 
called  out  Duoy  on  uie  king,  council,  audau- 
let,  and  gorernor  ;  they  tiare  uken  a  writing 
from  me  by  force,  juid  now  they  send  a  hir- 
carrah to  make  a  disturbance.  HaTiog  said 
thb,  and  disengaged  himself  from  the  hircar- 
rah, he  went  ou. 

Do  you  know  whose  hircarrah  he  was  ?— 
What  do  I  know  of  the  bircarrah  P 

Stakomed  Ghose  Newaz  exaipine<T. 

Whose  servant  are  you  ? — Nobody's. 

Do  you  know  Comaul  O  Deen  ? — Yes. 

Do  you  know  Mr.  Fowke?— Yes. 

Did  you  ever  see  C.  O  Deen  at  Mr.  Fowke^if 
house  r— Yes,  I  saw  him  there  the  day  of  the 
quarrel ;  it  is  about  three  months  ago. 

What  past  there? — First  Mr.  Fuukr  camq 
out,  af\er  bim  Maha  lUjah.  I  was  standing 
below.  Behind  Maha  Rajah  was  C.  O  Deen. 
When  C.  O  Deen  came  out,  he  addressed  him- 
self to  Maha  Rajah,  and  said.  Those  fabe  papers 
of  barramnts  y ou  hare  caused  me  to  wriiegi?« 
me  back  again  ;  I  am  a  poor  man,  I  cannot  do- 
this  business,  it  will  rum  me.    Msha  ilajah 

Save  no  answer.  C.  O  Deen  got  in  to  his  pa- 
inquiuy  and  tore  the  collar  of  his  jammah,  and 
cried  out  Duoy  of  the  Audaulet :  when  two 
min  laid  hold  pf  his  hands,  and  stopt  him.  Ho 
did  not  mind  them.  They  went  on  disputing 
as  far  as  Rajah  Raje^llub's  Hi«th  Connah. 
As  they  were  going  there,  a  hircarrah  fVofn 
some  distance  behind,  cryed  out,  Bring  back  the 
palanquin.  He  came  up,  and  seised  thu 
hearers,  and  stopt  the  pBlaiM|oin;  and  said. 
Come  back.  Comaul  O  Deen  then  called  out 
Duoy  of  the  Council  and  AiHJaulet,  and  got 
away.    Where  be  went,  1  do  uot  know. 

CroU'  Examination. 

Whose  servant  did  you  say  yon  were? — 1  am 
a  student ;  employ  my  time  \u  reading ;  am 
nobody  *s  serrant.    1  never  was  a  servant. 

How  long  have  you  lived  in  CalcutiaP— It 
U  about  eight  or  nme  months  since  1  came  to 
Calcutta. 

Where  do  yon  live  ? — I  live  in  the  Alutchesl 
Bizar,  in  a  place  I  have  hired  of  my  own.  I 
give         rupees,  six  annas,  per  month  for  it. 

Do  yoti  know  Noonshy  8udder  O  Deen  ? — I 
have  heard  of  his  name.  I  do  not  go  hack- 
wards  and  forwards  to  him.  He  Mimetinies 
goes  to  the  Durbar ;  I  go  to  the  Durbnr :  I 
have  seen  him  going  there  in  his  palanquin.  I 
never  spoke  to  him.  He  never  sent  any  of 
his  people  to  me.  As  i  know  the  name  of 
Mooushy  Sudder  O  Deen,  I  do  that  of  Comaul 
6  Deen. 

Did  you  stop  when  vou  heard  Comaul  O 
Deen  cry  out  Duoy  ?— "(es.  He  called  to  the 
people  u»  be  witness. 

Did  any  cooTenation  pass  between  you  and 
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Comaul  O  Deen  .'^I  did  not  speak  to  bim  od 
the  day  of  the  diipuip,  or  tincr. 

Have  nut  you  »if;ne<l  a  paper  ? — No. 

Have  you  not  siKtied  a  anruihat  ? — No. 
CO  Deen,  when  b«  called  out  Duoy,  said, 
You  will  all  he  called  on  at  the  Audaulet.  I 
receiveil  a  iummont  to  appear  liere  ;  a  peon 
Ijave  it  me,  and  to  live  oihera.  I  never  told 
any  Inidy  my  name,  ur  where  I  lived. 

\V here  were  you,  when  the  summons  was 
given  you  ? — At  my  own  bouse. 

When  did  you  tir»t  see  Comaul  O  Deeu  f — 
When  he  began  to  cry  out  Duoy. 

Beini;  shewn  the  paper  called  the  surathal, 
and  askeil,  If  hit  name  is  to  it  in  his  own  hand, 
be  says.  Yes,  and  calls  it  a  Dewan  Putny.  At 
last  he  said  it  was    a    siirulhal.      Then    he 


Is  he  such  an  ideot,  u  not  to  know  biabiv- 
iber  ?— No,  I  think  noC  If  he  was.  be  mmM 
run  about  naked. 

Does  he  sniuke  bang  ?—- 'Not  that  I  know. 

Is  he  more  sensible  at  one  time  than  aa- 
other  ? — Yes.  But  1  never  aaw  him  in  auch  i 
state  as  not  to  know  his  own  brother  :  or  not  is 
know  who  is  bis  brutlicr,  if  Ibe  queaiiaa  ii 
asked  bim. 

Mu%hurtr  Rhamaun  exemincd. 


Do  you  know  Comaul  O  Deeo  and  Mr. 
FoMke? — 1  know  them  bolb. 

Were  you  ever  at  Mr.  Fowke*s  wben  C.  0 
Deen  was  there  .^—1  was.  It  may  be  absai 
two  months  ur  two  monihaand  a  balf  ago. 

I^'.ate  what  you  saw.— I    was  FtamliDf  a 

„   ...     IB    •  I     1        I     •  I   If        LI     I    «  :  the  door,  and  saw  Mr.  Fowke.  Maba   Kaish 

called  It  a  lleculaad,  and  said.  It  vou  had  asked  "  v      i  j  n  —     i  r^    ■%  jT 

^    :r  I  I  .  1   : i      n^  .■  i    a  '      ^      ^^        .  >uodocomar,  and  Comaul  O   Ueeo  csomc  aiC 

me  if  I  had  sii^ned  a  liecidaad,  or  any  paper  '  ,.  •  «v  ■«  ■  i .    %i  i.     n  •  ■.  ^>- 

.1  •     L    •  I     I      1 1  I  ^  '^  "^     I  (  uniBul  (>  Deen  said  to  Maba  Raiah,  Give  bm 

concerning;  tins  buNinewi,  I   should  have  an-  |  -     -  —  -  ^     »     ■•■=-» 

swered  I   had.      Keinir  asked.    If  the  pB|ier  i 

which  he  calls  a  Uecidaad  is  not  a  paper,  be  ; 

says  it  is.  | 

Kewder  Ncuaz  re-examined.  j 

Do  Tou  know  the  last  Hitne«!«?---I  certainlv  >  -     -        •     -       ^.  - 

do.     lie  is  my  own  hroilier.     He  is  n  wiine^s  i  «*  «*»«  coi.ncil,  and  said.  Give  me  back  the 

'  paprr.  U  hen  they  did  not  gi«  e  him  back  the 
pupi-T,  be  tore  his  cloibes,  the  cc»liar  of  b»  jsoh 
inah,  and   made  a  great  piece  of  work :  tad 


back  iliat  paper  which  you  haveforcibiy 
me  to  write.  I  have  never  fciveo  mooej,  tr 
caused  suy  to  be  given  to  any  body.  1  kaav 
nothing  ff  the  contents  of  the  paper;  gin 
it  me  hack  again.  Then  Comaul  O  Deca 
called  Duuy  upon  the  governor  and 


to  what  paNsi'il  in  the  divpnte  with  Comaul  O 
Ik'en  al  Mr.  Foiike's  house. 

Are  yon  own  brothers? — We  had  the  same 
father  Tind  mother;  lo«ik  at  his  face  and  mine, 
we  are  like ;  hut  he  ia  a  fofd.  and  has  denied 
it  thruiii>h  fear.  He  knows  nulliing  of  husiiiess, 
and  never  did  »ny  in  his  lile.  I  am  fiirceil  lo 
give  him  victuals  and  rluthrs.  I  was  a  servant 
of  Comaul  O  Dei-n'sat  C'ulcutia;  he  came  to 
tne ;  he  ^as  preiient  with  iite  when  thr* dispute 
happened;  Shake  Mahomed,  lliisvein  Ally, 
BLilmmed  Gose  Newoz,  .\luOiurer  Kahmaim, 
and  Ketma(,'eet  were  there  likewise.  .At  the 
time  of  my  father  and  iiiolli»rr  I  maintained 
him  ;  ond  if  out  of  six  hrnihers  one  happens  to 
be  !ien*iihle,  would  he  not  maintnin  the  others? 
9ly  hi  other  knows  Coniuiil  1>  Deen  through 
my  means,  lie  lives  uitli  mo  in  mv  apart- 
mriitii  lit  Comaul  t>  Dcen*a  house,  lie  is  a 
m'in  :  if  lie  hiis  made  himself' nitness  upon  any 
busint'Ks,  he  understands  it ;  why  should  he  not  ■ 
know  truth  from  falsehood  ?  ! 

Q.froin  Mr.  Fnrrtr.  W  hether  you  bid  your  ' 
bmtlier  ^o  tu  Mr.  Fimke^s  house  that  day  f  or 
whether  any  h«iity  else  to  your  knoivledire  hid 
him  i;o? — A.  Nobody  hid  him  jfo.     He  went 
of  his  own  accord.     JIussein  Alii  aud    I  are  > 
Comaul  ()  Deeu 's  servants.     We  went  by  his  i 
directions.  | 

Is  it  customary  for  you  to  go  with  C.  O 
Deen  ?— Wherever  he  carries  me  with  him, 
Igo. 

Hus^tin  Alii  re-examined. 

Do  you  know  Mahomed  Oose  Newaz? — Yes. 
}|is  brother  aiid  he  live  with  me  in  Comaul  O 
I>een*s  house.  He  was  niih  us  at  the  time  of 
the  dispute  at  .Mr.  Fuwke's  houise. 

Is  he  a  sensible  man,  or  a  fool  ? — lie  is  not 
a  sensible  man,  and  yet  not  quite  an  ideot. 


called  out  to  (ientoos  and  Muaaulmeo  lehctr 
w  itiicss.  He  got  into  bis  own  palam|uia  aad  west 
away.  A  hircarrah  ran  aher  the  nalaa^HS. 
Imik  hold  of  it,  and  said,  Maha  Kaiah  and  Hr. 
Fuwke  call  you  ;  you  must  conie  hack,  C.  0 
Deen.  C.  D  Deen  went  towards  the  goveraw*! 
house,  and  1  went  by  the  court- honae  is  VT 
own  house. 

Cross-  ETamination, 

Who  bill  you  ^o  to  Mr.  Fowke*8  that  Bon* 
inu  .'^Smiebotl  V  's  vakeel.  I  am  vakeel  sf 
F>znllali  Issalam  of  Baiigba.  It  ia  my  bsa- 
nesis  to  go  to  every  body's  durbar.  1  did  Dat|^ 
particularly  to  his. 

Did  you  sii;n  the  sumtbal  ? — I  witaassed 
the  siirulh.il,  and  signed  it  in  the  afieram 
of  that  day.  I  did  not  see  the  suruthal  ia  his 
hand  at  the  time  he  cried  Duoy. 

What  lime  of  the  day  was  it'?— I  cannot  ex- 
actly tell  what  hour  of  the  day  it  was ;  but 
believe  there  was  three  or  four*|^urries.of  the 
day  remaining.  When  the  dispute  bappesrd, 
there  were  about  six  gurries  of  the  day  advanc- 
ed. I  signed  the  suruthal  at  my  own  boose. 
(■umaul  O  Deen  hrouisht  it  to  me  himself,  car- 
ried me  to  read  and  sign  it,-  and  went  awsy. 

Moonship  Suddtr  O  Detn  examined. 

Do  you  know  Comaul  O  Deen  f — Yes.  I 
have  known  him  more  or  less  than  30  yean; 
there  is  n  friendship  between  us. 

Did  he  ever  tell  you  any  thing  about  arates.' 
— One  day  in  the  month  of  Bysaak,  Comaal  0 
Deen  told  me  so  much  on  the  business  of  the 
Tecka  Collaries,  that  the  diapule  which  was 
before :  Maha  Rajah  wants  ma  tn  write  an  ar- 
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see,  anj  ibil  ihera  may  be  foch  a 

ip  liiat  arzec  by  which  the  GOftmar  «i 

John  Graham  may  feta 


DiDK  pat 
iTnTHr. 
:  heliMdc- 
■jrcd  QiP  (o  write  ft ;  but  I  will  dii  iId  il ;  and 
1  will  DDl  bring  ao  bad  a  nana  Dpnn  lojiell'! 
jou  are  rpy  frieud,  ami  ibFreFore  1  liaT«  com- 
lOimicaW  it  tu  jou.  Thii  waa  in  Ihe  ni^bl, 
upOD  the  buiJDcM  of  aneei,  be  lold  lae  h 

Wiial  tiinewu  ihal  in  Byatakr— It  wu 
eilbfr  the  tbird  or  fourth,  I  do  not  remrin- 
ber.  Thai  waa  all  that  paaied  opoo  ibe 
arzeei.  Whin  oar  friend  goea  loTiiil  aoother, 
Ibry  lalkof  rarjaui  (ubj^U;  if  you  mrotioo 
aoy  particular  subject,  I  will  tell.  Affain,  there 
vu  a  coiiTerulioit  on  tiie  eiifhth  Byiaak ; 
there  were  four  gurrie*  of  the  day  remainiag. 
Comaul  O  Deeo  came  to  ror,  and  (aid,  I  hare 
beeuat  Sir.  Fowke'i  boiiae,  lo  |fet  back  the  ar- 
seeawhivh  I  ^rare  airaiDitGunga  Goviu  Siog. 
Ue  haa  oot  giieii  nienjack  the  trzee*.  He  baa 
ctuaed  rae  to  put  my  leal  by  force  to  \a  anee 
on  the  bniiDcitt  of  the  lecka  collariea,  and  he 
haa  mule  me  ligD  a  furd  ;  but  Bl\erwardB  I  told 
tain,  Do  not  do  ao.  When  I  bcctine  my  own 
naaler,  I  Mid,  Sir,  io  not  do  ao.  Then  Mr. 
Fowke  auid,  Jht  not  be  in  a  burry,  Maha  Ra- 
jah will  be  here  to-morrow,  and  then  we  will 
Mltle  it,  don'l  make  a  diaturbance.  (ComtuI) 
I  am  now  guioe  to  Maha  Rajah'a,  ir  he  will 
procure  rae  back  my  arzeea  and  papers  rery 
well ;  and  If  not,  to-morrow  I  will  make  a  dii- 
turbance ;  or,  1  will  deatroy  myaelf.  You  are 
tny  friend,  acqaainl  Mr.  Barwnl  and  Mr.  Tan- 
Biitarl  with  iL  Baling  laiil  Ibil,  henid,  lam 
immediately  going  to  ftlsba  Raiab.  I 'will 
come  back  again  at  night,  and  lellyon  all  the 
particular*.  Ileweotawaj,  Hecamebtckat 
night.  I  apeak  from  guess,  it  might  b«  abont 
fi*e  or  ilx  gurriee  alter  llie  night.  There  waa 
ihia  oiniersdiion  between  ui :  aeemingf  pleaaed, 
he  aaiil,  "  Maba  Rajah  wilt  gi*e  me  bach  the 
Krzee  anil  all  Ibe  papera  :  behaatotdmeloeome 
to-raorrow.  Du  you  now  hear  all  the  particv- 
lars :  the  arzera  which  I  gare  againal  Gunga 
Covin  SiiiK,  and  depoaiied  with  Roy  Rada 
Chum,  with  the  knowledge  of  Haba  Itajah, 
upon  Ihi*  condition  Mounahy  Sudder  O  Deen 
is  guoe ;  if  my  dispute  with  him  can  be  settled, 
I  will  take  back,  and  1  am  to  fc'itr  bim  6,000 
ru[H>e8:  4,000  rupees  la  Maha  Rsjah,  and 
3,000  rujiees  tn  Itaiia  Chum.  Two  ilays  a^o 
1  drsireil  Maha  Rajabtogiie  them  back  again, 
but  Mr.  Fowke  says.  Write  out  an  arzM  on 
the  busintss  nf  the  lecka  collariea,  and  then 
you'll  grl  bark  your  arzeea  againil  Gunga 
GoiiuSioK.  l(C.ODeen)Mid,Maha  Rajah, 
how  can  f  write  thiaP  ftlaha  Rajah  said.  It  , 
does  not  signify ;  do  you  one  things ;  do  lou 
write  on  one  subject  j  baring  shewn  it  to  Mr. 
Fuwke,  that  atory  ofj'ours  aball  be  lam ;  and 
j'oii  will  receire  Mck  the  arzeea  against  Gunga 
Gavin  Sing  that  are  with  Mr.  Fuwke.  I  said, 
I  hare  the  disorder  of  the  piles,  and  a  pain  in 
my  belly ;  I  will  go  ;  my  moonahy  will  re- 
main, and  will  write  it.  I  went;  my  moonshy 
■taid.    Slabs  Baiati  ciuMd   Um  puwntby  to 
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write  the  dictalea  of  his  own  heart;  and  in  ibtt 
night  Maha  Rajah  sent  it  by  Yar  Mahoineil 
for  the  purpose  of  gelling  my  aeal  upon  it.  I 
told  bim.  There  waa  nu  agrrcDienI  betweea 
Maha  Rajah  and  me  that  1  thoulil  pnt  a  aeal 
toil.  I  did  not  put  a  seal  lotl.  Yar  Mahomed 
went  back  again  upon  that  buaineu.  Btr. 
Pnwkc  has  to-day  forced  me  to  put  my  teal, 
and  babed  up  a  book  lo  strike  me,  and  waa 
itry  angry  wiih  me ;  fur  which  reaaon  1  seal- 
ed It,  and  gave  il  to  bim.  He  took  out  a  furd, 
in  which  was  wrotethe  names  of  Mr.BarwclI, 
the  Goveronr,  Mr.  VsnaiUart,  Canloo  Bahon, 
Rajah  Rajebullub ;  Ifieae  namea,  and  certain 
suma,  were  wrote  in  the  furd,  and  desired  me 
(o  put  my  duakat  to  il."  I  asked  him  what 
duskut  keir  he  had  put  uoon  il:  Comaul  O 
Deen  aaid.  In  some  placet  1  wrote  Rutsan  ne. 
dum,  and  othets  Dadum.  And  he  told  me* 
great  deal  about  hia  being  in  a  great  meaiun 

Gunniuan  Dou,  beiog  asked  as  to  the  diF- 
ference  between  Duakut  and  Dnakut  Kier  ; 
says,  >■  Duakut  generally  among  great  men  to 
inferiors  mesna  a  mark  of  anlhentication,  with- 
out a  aame." 

Mootuky  Sudder  O  Deem.  1 1  may  be  either 
a  signing  or  a  single  leller  ;  or  any  maA  they 
chuae  lo  make ;  the  aame  from  an  interior  to  a 
superior,  as  from  a  superior  to  an  inferior. 

Are  the  two  Persisn  words  menlioned  bv 
Comsul  O  Deen  a  duakut  F— Yea.  For  whicb 
ivaaon  1  asked  him  what  duiiiul  be  hsd  put  lo 
il ;  and  undoubtedly  I  thought  wbeo  he  told 
me  what  it  was  he  had  put,  1  IhouKhl  il  a  dua- 
kut, "  After  bafing  wrote  them,  I  (C.  O  Deen) 
made  a  disturbance.  All  ttiia  I  told  to  Nuodo- 
comar;  who  said.  To-morrow  you  shall  get 
back  again  all  your  papers  and  arzeea." 
SudJtr  0  Deen  cross- eiatnined. 

Were  yon  at  Comaul  O  Decn'a  last  night  F 
—I  neither  aaw  him  nor  heard  from  him. 

Have  you  beard  what  CTidrnce  he  nTef— 
It  is  the  custom  here  fur  persona  lo  talk  about 
what  iiBSM*  in  the  court;  some  are  good  men, 
some  bad  ;  and  hate  told  me,  at  dideieiil  limes, 
Comaul  O  Deen  gare  anch  and  snch  an  evi- 
dence. Nobody  came  to  ray  houae  to  inform 
me  of  his  erideoce. 

When  did  Comaul  O  Dcea  Brat  inform  yon 
of  any  disputes  between  him  and  Guog*  Gofia 
Sing  7— He  told  me  of  il  when  1  came  from  mj 
own  house. 

Did  Comaul  O  Deen  desiro  yoo  lo  obtaio  ' 
from  Gunga  Gutio  Sing  any  aum  of  roooey 
which  he  had  upon  bim7-~C.  O  Deen  said  to 
me,  J  have  on  your  account  deposited  arsee* 
against  Gunga  Guviu  Sing ;  do  you  get  the 
buainesa  settled  for  mi. 

Did  you  settle  itf— I  did. 

On  whst  termi  f  What  sum  of  money  waa 
paid  to  Comaul?— When  I  came  borne,  Co- 
maul complained  much  agaisFt  G.  G.  Sing ; 
and  be  afterwards  told  me,  He  is  now  in  my 
potrer;  yon  uc  hb  fhcnd  and  miH;  if  you'll 
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•ettle  it,  f  ery  well ;  if  Dot,  there  will  be  a  dis- 
pute ;  1  will  injure  liiiu  f  ery  much.  He  bt* (;an 
to  Ulk  aiHirily  ;  and  I  muI,  Disputp«  are  not 
goml:  wliy  should  there  be  di«piites  between  saU  uorkfi,  ootorij^iDalty  incluilcd  io  the 
friendi?  Such  coiivcrsaiinn  parsed  every  day.  of  ihe  tarm  of  Hid^lce,  hu I  worked  bv 
They  were  both  my  friends  I  for  w  bich  rea«<iii 
I  If ilil  them  it  w  as  t>et(er  to  »ellle  it ;  ami  about 
the  .Mh  diiy  I  settled  it,  for  10,000  rujiees. 

Was  10,000  ruiN-ev  the  viho'e  paid  to  Co- ' 
maul  O  Det'n,  either  in  uioneVi  or  any  other 
consiileration  ?•— Citinaiil     O    lleen     claimed 
26.U0U  riijiees ;  GAi.  Sins*  said,  I  hafewril- 
teii  off  tliiit  to  your  retenur  account :  \oii  hare 
l)o  claim  upon  ine.     1  toM  tins  to  Cnmaiil  O 
IDireu  ;  \«ho  then  said.  I  am  much  in  arrenrs, 
on  acrootii  of  ihe  tecka  collarits ;  and  my  j 
character  will  go  ;  if  I  cjn  n^et  lO.UUi)  rupees, 
1  sh^Il  escape.     1  then  t<il(l  Ciuii^fa  (j.  Siu;f, 
You  are  mv  friend,  aiid  he  loo;  ii  is  nut  well 
to  rjuarrel  arnouir  uursiUts;   au.!  now  the  times 
are  surh,  ilidi  It  In:1io\p«  tTi'r\  ;:ood  man  to 
avoid   ha^ini;  tffiy  roiiiplain!  .n;::iiii<kt  him  ;  it 
is  ner«'S!>ai\  for  v>mi  to  (fii^  C  O  Dlpm  10  iiOi* 
riipee<«.      I  h."n  (■imi^a  €■.  Siuj;  »aii),  Vmi  say 
this  ii»  prevent  <|iiartt'N  ;  ii  dnpn  nut  s.j(iit\ 
what  \ou  sav  is  %erv  well :  vou  lull  me  lo  lth 
]0,u(K)  iiipees;  the  ri'Uiauiini;    1o,(Kk)  rupees 
■hall  be  writti'n  uflfou  his  land  reveuuen. 

Dili  Co:r.aul   (>  l>wn    meiuion  nnv   ollic- 
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muuuildies,  for  the  |rrant  of  tbc  tecka  collar- 
riea.  or  the  adjustment  of  ocoooati  relative  la 
them  ;  1  am  not  certain  which.     These  were 

the  leaae 
otbcff 
fdrmers,  by  people  brouffbt  from  other  parts, 
and  afterwards  given  to  the  fanner  of  Hidge- 
Ice,  to  prevent  competition.  I  told  him,  I 
u  ouM  not  receive  a  verbal  eomplaiol ;  if  he  de- 
sired me  to  take  cognizance  of  it|  he  most 
commit  bia  complaint  to  writing.  mniH  deliver  it 
in  writiDg.  He  did  so;  but  m  tenna  so  brwf 
and  general,  that  I  returned  it  lu  him,  tettiog 
liim,  that,  as  he  had  slated  it,  it  did  not  amooat 
to  a  complaint ;  that  1  would  have  nothing  to 
say  Id  it ;  but  if  he  wished  1  reaHy  wooM  take 
nutif«>  of  it,  he  must  mention  ihe  facts  bjr  which 
he  tlumtrht  himself  injured,  io  writing,  and  re- 
late their  circumstance*.  I  think,  while  1  waa 
tall^in;;  Io  him,  &lr.  Vsnsittart  arrived  in  tbt 
a|mrtiiient  where  we  viere  cooveraiinff.  1  toU 
liirn  .iliat  had  (Kissed,  and  what  I  had  been 
>a\in;;  to  (%unaul  C>  Deen  ;  he  repeated  tbc 
s-ime  iiijunrufni    to  him.    Comaiil    O  Dec* 

..  ^ , , ,     s:ii«l,  lie  w fill M  ntite  down  the  complaint,  ni 

rhat  \ou  sav  is  %erv  well :  vou  lull  me  lo  trive     nkuke  it  lnltei'  nud  more  circum^antial :    but 

that  he  had  no  Mnoii^hy  with  hia».  I  told  hin« 
Mine  should  write  it,  if  lie  woutcl  dictate  it 
lie  a^rrted  to  it,  ami  wrote  the   Aral    arzce, 

arzees  than  ihi*ee  .i^jinst  G.  O.  Sinj;?...|le  i  wliirh  has  been  read  ;  it  wa<  then  brought  lo 

aaid  Mim-thmj  a'tMiui  lia«:;i^  ifivcn  a  du<kutfur     me.  I  bi-livve  hv  i'  'maul  O  Uteii.  nod  I  lai«!  ii 

the  Audaulel  ot  llidgclee  to  Maha  U.ij»h. 
When  C  O  Doen  .spoke  In  ymi  sIkmi!   the 

hook  hi'ini:  hvh\  up  lo  him.  wa>  it  aUiut  d.  U 

hin:f?--li  was   to  U'nl  the  arz«r  about  the 

tecka  collaries.     lie  ti>ld  ine  iiotliiu)f  of  the 

contents  of  the  aizer,  that  wms  wrote  at  Nun- 

docomar's  when  he  went  away  and  said  he 

was  ill,  which   was  cariicd  lu  fils  house  to  be 

aeaU'd,  and  about  which  Mr.   Fowke  held  up 

tlif  U>ok. 

Was  it  that  arzee,  or  any  other,  that  Mr. 

Fowke  made  him  seal  ?— From  his  ttliini;  Hie, 

J  know  it  was  that  arzii'. 

Which  Mr.  Fowke  was  it,  that  bid  him  not 

make  a  disturbance  ?-••  I   did  not  a&k  which  ; 

lieaakl  Fowke  fenuh. 

Dill  you  ever  advise  Cnmanl  how  to  act, 

when  he  went  to  Mr.  Fowke'»^-•^n,  never. 
Did  you,  in  >our  own  name,  or  in  an\  uthor, 

erer  promise  Co  maul  O  Dcen  any  thing,  fur 

giving  the  evideuce  h«  lias{riv|.n  ?  or  told  him, 

that  advantage  would  result  to  him  from  it  ?-— 

Mo,  never. 

Did  \ou  ever  de<:ire  him  to  write  an  arzee 

against  Mr.  Fowke?-- -No,  never. 

Mr.  i/rf4t/4A^f  c.\amiBed. 

Do  you  know  Comaul  O  Deeu  Ca%vn  ?»— 
Yes,  I  do. 

Did  be  make  a  romnlaint  to  you,  in  the 
month  of  DecembiT  kastr— Yps  ;  i  will  endea- 
vour to  relate  w  hat  pawed  :  Comaul  O  Det* n, 
in  the  m<intb  of  Dtcember,  coiiiplaini'd  tliat 
Mr.  Fowke  bad  attempted,  by  promise  aud 
threats,  to  extort  from  him  a  declaration,  that 
he  had  given  bribes  to  English  gcotlemen.  and 


k'lore  Ih**  council.  In  coiiver^aiioD  bt-ii 
Ci>maul  (>  Deen  and  me,  other  partictjiarsmay 
have  happened,  which,  il'tiiere  were«  I  cannot 
rrcoUpcl,  and  haie  totally  f«T|fof. 

Did  Comaul  O  Deeu  tver  ir:i  you  that  there 
wfTtf  fiinities  in  the  arzfe.  to  which  he  could 
not  swear  ?--\o,  never.  I  uoder-^lrNid  what 
wab  wriiipo  ;  and  belieied  it  In  be  true,  as  fu 
as  I  could  helif  ve  a  single  witne^  i  I  put  seve- 
ral (|Ue^tiuas  10  (>stablish  my  belief,  so  far  as  lo 
l.«y  it  before  the  couucd. 

W  hat  directions  did  you  •;ive,  aa  to  the  draw- 
inr;  uj)  of  the  arzee?  or  what  diil  y«iu  sav  oa 
the  oc*casion? — I  onlv  &aid.  All  ciri'iiiiiatanccs 
must  be  related.  I  believe  I  ini^ht  say.  If  it 
is  true,  as  you  have  said,  that  Mr.  Fowke  told 
you  it  would  be  lietter  for  you  to  make  decla- 
ration ;  and,  if  not,  you  would  be  punished: 
this  is  material  to  tbecompbiot,  and  ahouldbe 
mentioned.  I  believe  I  might  have,  aaid  so,  bc^ 
cause  I  think,  in  hke  circumstances,  I  ahoaU 
do  ao  now. 

Did  tlie  arzee  contain  nothing  more  than  the 
accusation,  as  related  by  Comaul  O  I>eeB?— 
The  circuinstancea  put  in  ibe  arzee  did  not  in 
the  least,  I  believe,  vary  from  the  acscusatioa 
in  eioeotial  fioints ;  only  in  a.  differeot  manner 
of  relating:  the  Muue  facts :  thejf  ap|>eared  lo 
me  the  same. 

^  Had  you  not  connections  with  Maha  Rajah 
,  Nundocumar  ■* — I  certainly  had  ;  that  is  io 
]  ttay,   I  employed  bim  ou  many  occasions ;  I 

Iiatrtinized  and  omntenanced  bim,  it  is  well 
,  known.  I  never  had  an  ojiiuion  of  his  virtue 
I  or  integrity,  I  believe  he  knew  I  bad  not.  I 
:  beg  leave  to  add,  that  n  hen  I  employed  htn  is 
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•n  instrtitneiit  of  ^oreniinefit,  I  iniii:bt  hare 
other  rootivrs  thaa  inv  reKaiice  on  the  man's 
fntegritj  ;  motifes  which  did  not  depend  upon 
me.  I  mkrht  hare  other  motire»— 1  had*— I 
coniiclered  ii  as  a  point  of  dnty,  which  1  could 
not  dispense  with  ;  J  hare,  tilllately,  coaoealed 
the  m<itif  es,  because  1  thought  it  my  duty  ; 
but  I  thiiilc  it  necessary,  for  my  oim  character, 
to  declare,  that  I  liad  tlie  orders  of  my  supe- 
riors to  employ  this  man.  He  nerer  %ras,  in 
any  period  of  my  hfe,  in  my  friendship  or  con- 
fidence ;  nerer. 

Did  not  you  say,  that  you  would  be  reren^ 
on  him,  and  would  roin  him  P— I  nerer  luen- 
tioned  rereni^e,  or  that  I  would  roin  him.  I 
am  clear  I  did  not  mention  these  words,  be- 
cause it  is  not  in  my  disposition. 

Did  you  nerer  teU  Rajah  Nundocomar,  that 
you  would  withdraw  your  countenance  and 
protection,  and  would  not  be  his  friend  P — My 
friendship  he  nerer  had.  I  certainly  did  use 
expressions  wtiich  implied,  that  he  was  neither 
to  Expect  my  protection  or-  countenance ;  and 
dismissed  him  my  bouse. 

Did  you  erer  say,  that  you  would  conduct 
yourseff  to  him  as  he  deserred  P — I  nerer  made 
use  of  the  expression. 

Did  you,  directly  or  indirectly,  cnnntenance 
or  forward  the  prosecution  aipinst  Malia  Rajah 
Nundocomar? — I  nerer  did;  I  hare  been  on 
my  guard  ;  I  hare  carefully  aroided  erery 
circumstance  which  might  appear  to  be  an  in- 
terference in  that  prosecution. 

When  did  you  first  hear  of  Comaul  O  Deen*s 
complaining  against  Mr.  FowkeP -— That 
morning  I  examined  into  it.  He  came  with 
his  complaint,  and  broke  in  upon  me  rery  ab- 
ruptlj^.  He  told  me  his  story,  and  I  put  many 
questions  during  the  relation  ;  and  aftfrwanTs 
I  doubted  it.  When  he  first  related  it,  I  asked 
him  questions,  to  clear  up  those  doubts,  i  bid 
him  be  cautious  in  what  he  related.  I  obserr- 
e<l>  he  seemed  much  agitated  with  passion,  or 
had  much  the  appearance  of  it.  And  I  adrised 
him  seriously  and  repeatedly  to  weigh  what  he 
was  about,  before  he  persisted  in  an  accusa- 
tion, which  might  be  dictated  by  prejudice,  in- 
terest, or  present  passion.  He  persisted  in  his 
story,  affirmed  the  same  facts,  with  much  ve- 
hemence, in  such  manner  at  to  induce  roe  to 
give  a  degree  of  credit  to  it ;  hot,  aa  I  was  a 
party,  I  told  him,  I  could  not  redress  it :  that 
was  the  reason  I  assigned,  and  directed  him  to 
make  his  appUcalion  either  to  the  chief  justice 
or  to  one  of  the  judges  of  the  siinreme  ooort« 
lie  said  he  would  go  to  the  chief^ustice,  and 
desired  1  would  procure  him  an  introduction. 
1  sent  a  chubdar  with  him»  to  prerent  any  de- 
tention or  prerention  he  might  hare  met  with 
from  the  chief  justice's  aerrants.  I  alto  wrote 
a  note  to  him,  which  I  sent  by  one  of  my  own 
aerrants. 

When  was  it  that  yon  interrogaled  C.  O 
Deen  respecting  his  complaint  p— Between  the 
examination  at  the  chief  justice's  houae  and  M>c 
Monday,  when  we  detennined  to  prosecute.  I 
questioned  him  two  dijf  fiiccefnfclyy  and 


urged  him,  by  the  arguments  which  I  thought 
most  likely  to  have  weight  with  him,  to  declare 
the  truth  that  passed  between  him  and  Mr. 
Fowke.  He  was  strictly  consistent  when  he  toM 
the  story,  repealed  always  the  same  facts, 
varied  only  in  the  manner  of  telling  them,  and 
introducing  immaterial  circumstances ;  he  did 
not  rary  in  the  sense :  he  did  not  repeat  the 
same  words,  or  make  the  aame  arrangements  ; 
the  material  facts  were  the  same. 

In  what  language  did  you  examine  him  P — 
In  the  Hindostanny. 

Did  you  erer  examine  any  other  of  the  wit- 
nesses f-^No,  nerer. 

Did  you  erer  see  Comaul  O  Deen's  moon* 
shy? — I  never  saw  him  but  at  the  chief  jus- 
tice's. Comaul  O  Deen  alvrays  persisted  in 
the  same)  story  of  the  furd ;  it  was  «m  that 
point  chiefly  that  I  examined  him,  becauiie  it 
was  leas  capable  uf  eridence,  and  I  wished  to 
be  conrinc^,  as  far  as  1  could  be,  from  the 
man's  manner  of  relating  it.  1  was  thoroughly 
satisfied  in  my  own  mind,  when  I  coinmcncod 
the  prosecution,  that  the  story  was  true:  and 
I  hare  had  no  reason  since  to  alter  my  opinion. 

Was  Nundocomar  neier  in  your  prirate 
friendship  or  confidence  P — There  was  never  a 
perioti  in  which  he  was  in  my  private  friendship 
or  confidence :  I  may  except  the  small  time, 
till  I  had  acquired  an  opinion  of  his  conduct. 
There  are  some  iu  this  settlement  that  know 
on  what  terms  we  were  before  1  went  to 
England. 

Would  you  hare  employed  him,  had  you  no^ 
had  the  orders  of  your  buperiors  for  so  doing  P 
— I  beliere  I  should ;  but  I  nerer  should  hare 
shewn  him  that  degree  of  countenance,  or  con- 
tinued it.  I  might  have  employed  him  for  a 
|iarticular  purpose.  I  was  directed  to  employ 
him  in  a  particular  service,  aud  to  make  it 
his  interest  to  exert  himself.  I  never  had 
orders  to  give  him  particular  countenance  and 
protection. 

At  what  time  did  you  employ  him  particu- 
larly P — It  was  at>out  the  removal  of  Mahomed 
Reza  Cawu,  and  tlie  making  new  arrange- 
ments. His  interest  and  inclination  were  con- 
trary to  Mahomed  Reza  Cawn's,  and  he  was- 
thought  fittest  to  destroy  the  influence  of  Ma- 
homed Reza  Cawn,  till  the  new  arrangementa 
should  be  confirmed. 

Mr.  Gtorge  Vansittart  examined. 

Were  vou  at  the  gorernor  general's  when 
Comaul  6  Deen  made  his  complaint  ?— I  was. 

Relate  what  you  recollect  oi^it. — Mr.  Heat- 
ings was  in  the  south-east  room  of  his  house  ; 
Comaul  O  Deen  was  there,  and  others,  when  i 
went  in  :  Mr.  Hastings  told  me  that  Comaul  O 
Deeo  had  been  complaining  of  him,  that  Mr. 
Fowke  had  threatened  him  with  punishment,  if 
he  did  not  deiirer  an  account  of  barramuts ; 
that  he  bad  been  relating  erery  thing  rery  cir- 
cnmstantially  by  word  of  mouth ;  but  had 
giren  in  a  petition,  rery  short,  and  of  no  kind 
of  consequence.  He  cfesired  me  to  explain  to 
Comaul  O  DeeD|  that  if  what  he  had  rdate^ 
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verbally  was  true,  and  he  meabt  to  complain, 
lie  slioutfl  be  an  circumHtuntial  in  his  petition  ai 
lie  had  been  in  bis  Terbal  relation  ;  and  |iarti- 
cularly,  that  he  should  meutinii  the  circiiiu- 
stance  of  Mr.  Fouke  hafini;  threatened  him 
with  piinikhment,  if  he  did  not  give  in  the  bar- 
ram  iit  paper,  or  account  of  bribes :  it  wai  on 
the  subject  of  tecka  rullaries.  The  governor 
tiirn  turned  to  Comaul  O  Deen,  and  himself 
tuUI  him  to  I  he  purport  he  had  been  defiirin^r  me  to 
tell.  Cloraaul  O  Deen  said,  lie  would  cfo  home, 
and  write  such  a  peiition :  the  |;overnor  said, 
It  was  unnecessary  he  should  tfo  home,  that 
he  niii;ht  dictate  it  to  his  Moonshy  ;  he  would 
order  his  Moonshy  lo  write  what  Cooiaul  ()  Deen 
dictated,  lie  then  let\  the  room.  I  rejieated 
Ofera«;ain  to  Comaul  O  Deen,  in  Persian,  to 
the  same  purport  as  the  gufernor  had  been 
lellint;  him  in  the  Ilind«istan  lan|;ua|;e.  I  par- 
ticularly asked  him  if  the  circumstance  of  5Ir. 
Fowke's  threaten inir  him  with  punishment  was 
true,  and  particularly  charged  him,  that  he 
must  write  nothing  but  what  was  strictly  true. 
lie  said  that  circumstance  was  true;  pro- 
mised he  would  not  write  any  thing  but  what 
was  so ;  he  tlieu  went  with  the  Nuunshy,  I  be- 
lieve into  the  south  Teranda,  and  1  returned 
home :  I  belirf  e  I  did  stay  till  it  was  wrote. 

Did  CO  Deen  ever  give  you  any  reason  to 
thiiik  his  complaint  not  true?— Never;  his  as- 
lertiun&bavc  always  been  that  it  was  true. 

Where  were  you  on  the  20th  of  April  ? — At 
the  chief  justice*s. 

Did  you  ever  hear  ^Ir.  Fouke  say,  that  he 
useil  threats  to  make  C  O  IWii  liii^ii  the  pa- 
per?— No;  he  said  he  lified  up  a  volume  of 
Churchill's  Voyages:  I  iliiiik  liie  reason  he 
gave  for  it  was,  that  1.'.  O  Deen  Mem  into  his 
room  when  he  was  lying  f»n  the  bed,  and  was 
troublesome  to  him.  I  believe  it  was  to  get 
back  his  arzee.     I  cannot  say  that  certainly. 

Do  you  remember  any  thing  else  that  passed 
It  the  chief  justiceN  i* — I  remember  Mr. 
Fowke  speaking  to  Mr.  liar v» ell,  with  great 
▼ehemence,  **  Can  you  Kay  upon  your  ho- 
nour and  your  oath,  that  ^uu  did  not  receive 
the  4:».0(k)  rupees?"  Mr.  Harwell  replied, 
upon  his  honour  and  his  oath,  he  did  not. — I 
am  generally  called  Mushia  Jung  by  the  black 
peiiple,  it  irt'a  title  1  have. 

Did  Aloonshy  Sudder  O  Deen  ever  call  at 
your  house? — Yes. 

When  was  it  ?— t)n  the  Tuesday  or  W*ednes- 
day  More  the  Thursday  of  the  examination. 

W'hat  time  of  the  day  ?— I  Mieie  about 
•even  or  eight  o'clock  in  the  evening.     He  ac* 

2uaintcil  me  that  C.  O  Deen  had  called  on 
im,  and  told  him  that  Mr.  Fowke  had  used 
him  ill  that  mornin=; ;  that  he  had  obligeil  him 
•gainst  his  will,  to  write  an  account  against 
Mr.  Harwell  nnd  me,  of  bribes  preiendrd  lo 
have  been  received  by  us ;  that  he  was  deter- 
mined, hiiwever,  to  get  hack  what  he  had 
Wrhten,  or  would  com  plain  to  the  governor. 

Did  he  mention  nothing  of  the  governor's 
name  ? — 1  do  not  recollect  that  he  did— 1  am 
aotsure. 
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CroiM-Examination, 

How  long  have  you  known  C.  O  Deen  ?— I 
had  an  arjiuaiutanoe  with  him  about  13  years 
ago,  and  nut  after  till  1773. 

How  came  you  aequainted  with  him  ? — I 
know  him  as  lieiog  member,  and  be  a  farmer. 

Do  you  know  of  any  cobaplaints  beiog  pre- 
ferred agaiuat  him  ?•— 1  do  not. 

Had  you  ever  any  particular  conTerHtion 
with  him  at  your  house?— -I  think  be  has 
called  on  roe  ;*but  whether  1  had  auy  particu- 
lar  conversation  I  do  not  recollect. 

Did  you  never  turn  him  out  of  tbe  room,  u 
a  mail  not  worthy  to  be  credited  ? — No,  never. 

What  is  your  opinion  of  him  ?---l  never  bad 
reason  to  put  confidence  in  his  credibility,  or  to 
doubt  it.  I  thought  him  a  creditable  man,  and 
never  heard  any  thing  amiss  of  him. 

Do  you  remember  any  instance  of  a  con- 
plaint  of  his  which  was  found  to  be  ijrroundleas? 
— No;  though  1  have  frequently  beard  of  ac- 
cusations against  him  in  the  farming  buaincss; 
the  only  one  I  can  recollect  made  by  him,  was 
against  an  English  gentleman ;  and  that  I  be- 
lieve to  be  true. 

Did  you  believe  Comaul'a  accuaaticm  to  be 
true  ? — I  did ;  else  I  should  not  have  joined  ny 
name  in  the  prosecution. 

Was  it  not  your  doubt  of  hie  credit  that 
made  you  tell  him  to  wiite  only  what  waa  true? 
—No;  from  the  nature  of  hia  story  ;  and  net 
from  thinking  his  credit  doubtful. 

How  long  bare  you  known  Mr.  Fowke?' 
I  have  known  him  16  yean. 

What  is  vouropiniou  of  bis  character  ?'I 
have  ever  looked  on  Mr.  Fnvrke  a«  atridly 
honest,  and  of  strict  honour,  acfxirding  to  bit 
own  principles ;  but  I  believe  the  violence  of 
his  temper  may  in  some  {loints  lead  him  out  of 
the  road  of  honour  without  he  himseif  beia^ 
sensible  of  it.  Procuring  accusatiuna  I  tbiak 
one  of  those  instances  that  may  lead  him  out  of 
the  niad  of  honour.  I  should  be  embarrassed 
to  put  any  other  case,  but  accuaationa  agaiost 
the  governor  general  and  those  immediately 
connected  with  him. 

Is  Mr.  Fowke  in  the  Com|»aoy*8  service?^ 
No,  he  is  not ;  I  believe  he  is  employed  by  ge- 
neral Clavering  ;  he  is  in  office. 

Did  you,  or  did  you  not,  receive  the  12,000 
rupees,  oo  account  of  the  tecka  collariea,  u 
mentioned  in  the  funi  ? — I  never  received  that 
sum,  or  any  other  on  that  account. 

Moonthy  Seerat  Alii  Cawn  examined. 

Whose  servant  are  you? — I  am  in  tbeier- 
vice  of  the  Company ;  but  remain  about  tbe 
governor. 

Did  you  ever  write  an  arzee  for  Comaul  0 
Deen  by  the  governor's  order  ? — Yes,  I  did. 

Itelate  tbe  circumstanciiii.-»Aa  I  go  every 
day  to  pay  salam  to  the  gnvernur.  thai  day,  as 
I  was  standing  in  the  outward  room,  1  was 
called,  and  went  in.  The  governor  was  ^ittiag 
at  hii  wriiing* table,  nnil  Comaul  O  Hem  was 
at  a  small  distance  from  him.  Anoiber  pa-rsoa, 
Cautoo  Baboo's  deputy,  w«i  ttiere,  aad  tbe 
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goferoor'f  Burizbe||rgy.  Tli«  sfovernor  called 
me  to  him  ;  tben  be  took  tbe  arzfe,  and  firaFe 
it  me  to  copy  it  fair ;  and  went  oat  witb  Comaal 

0  Deen,  at  souie  distance  from  him.  When  I 
beii^an  to  write,  Comaul  O  Oeen  said  to  me, 
Write  what  I  dictate.  He  then,  lookinif  on  tbe 
other  arzee,  be(^an  to  'dictate,  and  1  to  write : 
when  I  had  wrote  it,  Comaul  O  Deen  read  it 
o?er;  towards  the  latter  ead  there  a|)|>eared 
80methiD|i{f  confused ;  he  put  it  rig^ht,  m  order 
to  present  to  tbe  governor.  When  I  had  wrote 
it  t'lur,  I  g*^^  it  to  tbe  (pernor.  Comaul  O 
Deen  followed  me.  The  iifovemor  be^fan  to 
read ;  and  1  explained  it  in  places  he  did  not 
understand.     When  tbe  arzee  was  read,  tbe 

?)Temor  looked  at  Comaul  O  Deeo,  and  said, 
ou  say  one  tbinfjf,  and  write  another.  Co- 
maul O  Deen  answered,  I  liive  written  what  I 
before  said.  Tlie  arzee  remained  with  tbe  go- 
vernor ;  I  and  Comaal  went  away. 

Ounga  Covin  Sing  examined. 

Did  you  gire  directions  to  Comaal  O  Deen, 
to  complain  against  Mr.  Fowke? — I  did  not. 

Did  Comaul  O  Deen  ever  shew  you  an 
arzee,  complaining  of  Mr.  Fowke  ? — 1  saw  an 
arzee  in  his  bands,  at  the  governor's  bouse ;  I 
do  not  know  whether  be  put  it  into  my  bands ; 

1  did  not  read  it. 


Had  you  ever  any  dispute  with  Comaul   O 
Deen  ? — ^l^bere  wusi  soroethinsf  of  a  dispute  be- 
tween ine  and  him,  Hbont  12C.000  rupees. 
Mr.  Alexander  Eiliot  examined. 

Do  you  remenilMT  what  |inxsf*<|  at  the  Chief 
Justice's,  respectiiii^  a  book  which  Mr.  Fowke 
lifieil  up  to  Comaul  O  Deen P— Mr.  Fowke  ac- 
knowledged, that  he  had  lifteil  a  volume  of 
Churchill's  Voyati^es  against  Comaul  O  Deen, 
I  do  not  remember  why,  on  the  morning  of  the 
day  he  came  f«>r  the  arzee.  He  said,  Comaul 
O  Detfn  was  teazing  him ;  and  1  think  said, 
seized  on  his  legs  ;  1  am  not  sure ;  in  conse- 
quence of  which  he  lifted  up  u  volume  of 
('hurcbill's  Voyages ;  it  was  something  about 
tbe  arzee. 

Do  you  remember  any  thing  that  passed  be- 
tween Mr.  Harwell  and  Mr.  Fowke  at  the 
Chief  Justice's  P — Mr.  fiarwell  sf>oke  to  Mr. 
Fowke  with  fcome  warmth  about  lii^  conduct 
in  this  alTttir ;  and  Mr.  Fowke,  appcarinif  to  be 
angry,  asked  him  if  he  couiil  give  his  honoar 
and  oath  that  he  had  not  received  the  46,000 
rupees.  Mr.  Barwell  said,  he  would  give  his 
li<»iiour  and  oath  he  had  not.  Mr.  Fowke 
then  said.  He  must  acquit  him ;  that  is  the 
way  I  generally  wipe  ulf  accusations  against 
myself.  

Verdict  on  this  Prosecution,  Not  Guilty. 


i53.  The  Trial*  of  JosEni  Fowke,  Ivlaha  Rajah  NuxDocoMAn,  and 
Hoy  Raoa  Churn,  for  a  C  onspiracy  against  Richard  .Bar- 
well,  esq.  one  of  the  Members  of  the  Supreme  Council  for  the 
Province  of  Bengal.  At  Calcutta  or  Fort  William,  iii  Bengal 
aforesaid:  15  Gkouge  III.  a.  d.  1775.  [Subjoined  to  the 
preceding  Report.] 


"  Town  of'  Cal-\  The  jurors  for  oar  loni 
cntta  and  Factor  i/ 1  the  kinfjf,  upon  their  oath, 
of  Fort  iri/Zui/n  r  prefient,  That  JoReph 
in  Bengal,  to  wit ^  J  Fowke  of  Calcutta  gen- 
tleman, Maba  Kajah  Nun- 
docomar  Behader  late  of  Calcutta  inhabitant, 
and  Roy  Itida  Churn  of  the  same  place  inha- 
bitant, all  of  whom  are  subject  to  the  jurisdic- 
tion of  the  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal,  heiitg  persons  of  evil  name 
aud  fame,  and  ihslionesi  reputation,  wickedly 
devisincr.  and  unjustly  intending,  to  deprive 
Richard  Barwell  esquire,  one  of  tbe  members 
of  the  council  for  tlie  province  of  Bengal,  of  his 
goo<l  name,  credit,  and  reputatkm,  and  to  re- 
present him  as  an  unjust  and  dishonest  person, 
and  unfit  to  he  trusted  with  the  high  office  and 
authority  which  be  holds  in  tbe  said  prorace 
of  Bengal,  and  thereby  to  bring  bioi  into  the 
ill  opinion,  hatred,  and  contempt,  of  all  bis  Ma- 
jesty's, subieett,  both  in  India  ami  Great  Bri- 
lain,  did,  on  the  19th  day  of  April,  in  the  15th 

*  See  the  two  Ciaas  iiDiiMdiattly  preceding. 
VOL.  XX. 


year  of  the  reign  of  our  sovereiirn  lord  George 
the  3J,  by  the  «;race  of  Gml,  of  Great  Uritainy 
France,  and  Ireland,  king,  defender  of  tbf 
faith,  and  sr>  forth,  at  the  town  of  Calcutta,  and 
factory  of  Fort  Wilitain,  frnudu1t*titly  and  un- 
lawfully contipirr,  c<mibtoe,  and  agree  aniong 
thom^telves,  falsely  to  chaige  anfl  ttccnse  the 
said  Richard  Bar^vell,  for  th^t  he  had  cor- 
ruptly and  collusivcly  received  several  sums  of 
money  from  one  Comaul  al  Deen  Allee  Cawn, 
in  the  nature  of  bribes,  or  fi»r^rvices  reodered 
by  him  to  the  said  Comaul  al  Deen  Allee  Cawii, 
by  virtue  uf  his  office,  and  the  authority  of  his 
station  in  this  pmvince,  and  by  that  in  -ans  to 
represent  the  said  Richard  Barwell  a^  2*  ulry  of 
wilful  liribery  and  corruption  in  his  offi-n  and 
duty ;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  present.  That,  aeconting  to 
the  said  oinsniracy,  combination,  and  ^^'P"^**^'* 
agreement,  the  said  Joseph  Fowke,  Maha  Ra- 
jah Numlocomar  Bahader^  and  Roy  Rada 
Chum,  did  at  aeveral  times,  make  use  of  per- 
suasions, promises,  and  threats,  to  prevai'  oa 
tbe  said  ComMl  al  Deea. A4lce  Cawn  to  aeooiii 
46 
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the  Mid  Riclianl  Barwell  of  baTinp:  receired 
the  said  t umii,  and  of  beioip  ffuilty  of  the  said 
offence  of  wilful  bribery  and  corruption  ;  and 
Ibe  jurors  aforesaid,  upon  ttieir  oatb  aforesaid, 
do  fariber  present,  that  also  tbe  said  Joseph 
Fowke,  Naha  Rajah  Nundocouiar  Bahader,  and 
Roy  Rada  Churn,  on  the  said  19ih  day  of  April, 
in  tbe  year  aforesaid,  according  to  tbe  said 
conspiracy,  connbination,  and  agreement  be- 
tween themselves,  before  bad  as  aforesaid,  did 
make,  frame  and  write,  and  caused  to  be  made, 
framed  and  written,  a  certain  writing  or  paper, 
porporting,  that  sums  of  money  bad  been  so 
paid  and  received ;  to  wii,  to  Warren  Hastings 
esq.  15.000  ruppes,  to  Richard  Barwell  esq. 
45,000  rnpeen,  to  Hoshyar  Jung,  thereby  mean- 
ing George  Vansittart  esq.  12,000  rupees,  and 
other  sums  of  money  to  other  persons ;  and 
did  falsely  and  wickedly  prevail  with  and  force, 
by  intreaties,  menaces,  and  other  unlawful 
Bseans,  the  said  Coroaul  al  Deen  Allee  Cawn, 
to  write  words  on  the  said  paper,  purporting, 
that  be  acknowledged  to  have  paid  the  said 
soros  to  tbe  said  persons:  whereas  in  truth 
And  in  fact  the  said  Richard  Barwell  never  re- 
ceived any  such  sum  of  money  ;  and  tbe  said 
Gomaul  alDeen  Allee  Cawn,  at  tbe  sanne  time, 
ond  immediately  thereafter,  and  also  since  that 
time,  declared  the  said  accusation  to  have  been 
false,  and  violently  extorted  from  him  as  afore- 
oaid,  to  tbe  great  damage  of  tbe  said  Richard 
Barwell,  to  the  evil  example  of  all  others  in  tlie 
like  case  offending,  and  against  tbe  peace  of 
onr  said  lord  tbe  king,  his  crown  and  oignity." 
Signed,  Ja.  ParrcHARDy 
29th  June  1775.  CI.  of  the  Crown. 

fV.  M.  BECKwrrn, 
CI.  of  Indictments. 


Comoul  0  Deen  Cavcn  swoni. 

Q.  Are  you  acquainted  with  Nundocomar.' 
—J.  Yes. 

Did  you  ever  make  application  to  him  for 
money  r—l  have  often. 

Did  you  in  the  month  of  Chyle  laat  ? — Yes ; 
I  borrowed  3000  rupees  of  him  in  that  month. 

Relate  the  oonversation  that  passed  between 

E^u  and  Nnndooomar. — ^^Vhen  I  returned  from 
oogbly,  I  went  to  Nundooomar'a  bouse:  he 
was  not  at  home :  1  'sat  down  in  tbe  Dewan 
Connah,  and  Malia  Rajah  came  soon  after :  I 

rive  him  a  goU  mohur :  he  asked  me  whether 
bad  heani  what  passed  between  tbe  go? ernor 
and  council  about  barramut,  and  tbe  Mnnny 
Begum :  I  answered,  I  have  not  beard  all  t 
M aba  Rajah  aaid,  Mr.  John  Orabam  is  my 
oneny,  and  I  am  bis :  I  was  not  an  enemy  to 
tbe  governor:  the  governor  has  told  me,  I  will 
think  much  about  you,  be  upon  your  gaard.  i 
thereupon  consulted  with  Mr.  Fowke:  BIr. 
Fowke  answered  me.  Do  you  get  barramuts 
ligainst  tbe  governor,  Mr.  Barwell,  Mr.  Vansit- 
tart, and  other  gentlemen ;  and  I  will  procure  for 
you  tbe  placeof  theaumeen  of  thekbalsa;  1  then 
gave  bim  tbe  barramnt,  on  account  of  Munny 
Beguin,  and  1  haTo  pwcd  tbe  governor  to  Le 


in  the  wroni;  in  the  council. 
said  to  me,  Do  you  fret  Iwmmnli  ftr  tbe  p» 
gunnab*  of  Hyaadel,  Avinguo,  TaidBili 
and  whatever  placea  you  cun  get  thai  kmk 
I  then  answered.  You  haTu  told  use  ef  gtfl^ 
barramnta  against  the  governor  und  other  |» 
tiemen  ;  but  on  hearing  this,  the  ptapk  wftiL 
ill  of  yon  ;  you  waa  before  in  fi'uniWiip  nil 
the  governor,  and  now  yon  tuHt  of 
ramnts  against  him ;  and  there  b  ■ 
ship  between  Mr.  Barwell  nnd  Mr.  Yi 
you  are  going  bark  wards  mod  fotwuida  le 
houses:  Nnndocomar  said,  TImj 
call  me ;  therefore  I  go :  I  tbcn  eaid,  I  hsn 
given  nobody  any  thing,  on  aeeoual  ef  n> 
geilee.  What  do  I  know,  wiMt  hatbcMdi^ 
at  other  places?  There  was  otiMr  eanvcnnin 

[leased,  but  I  do  not  rrmenilier  it  asv:  li 
aughed  and  aaid,  go  and  get  the  rnpesi  ^ 
wanted  to  borrow  mm  Roy  Rada  Chan,  ^ 
when  the  Burdwan  man  gets  bis  kellant,  I  «i 
talk  to  you  further  on  tbe  subject. 

When  did  yon  see  Nundooomar  again?— b 
was  either  on  tbe  30  Phaugoon,  or  ihe  tt 
Chyle. 

Did  you  see  Mr.  Fawke  soon  aAv  ttalV> 
Yes  ;  a  few  days  afler  I  went  to  Mr.  fWiM 
with  Roy  Rada  Chum. 

On  what  occasion? — Maha  Rajah  bad  bU 
me.  You  have  bad  a  quarrel  with  Mr.  Foek; 
go  and  be  reconciled  to  bioi,  and  by  his  ana 
get  introduced  to  the  ^neral,  colonel  Msms 
and  Mr.  Francis :  I  said,  lliera  b  as  gm 
things  in  being  reconciled  to  Mr.  Fowke;  i. 
you  get  your  kellaut,  I  would  not  be  nb*- 
duced  to  the  gentlemen  :  I  will  not'go  to-dty  I 
will  go  to-morrow.  The  next  dav  i  weatwii 
him  to  BIr.  Fowke'a:  I  olSered  *Mr.  Foaki 
nuzzer  of  5  rupees,  which  he  (iid  not  take:  h 
told  me  to  ait  down:  lie  got  up  and  *ai 
into  his  bed-chamber:  he  then  called  me  is  a 
him,  and  Roy  Raila  Chum  and  I  west  a 
together:  he  said  many  kind  things  tov, 
that  he  had  heard  of  my  praise  of  MahaRijik: 
be  also  said.  You  will  be  on  mod  terasaiA 
Maha  llajab :  1  will  get  the  Sosiness  sf  ?m- 
nea  for  you,  and  whatever  Maha  Buak  Wi 
you  do,  do  it:  he  then  gave  me  beSHt^ltf, 
iic,  and  my  dismission. 

When  did  you  go  again  to  ^laba  H^f 
Two  days  atWr,  in  the  evening  ;    I  diA  ^ 
choose  to  goaooner,  because  I  hcnrdibsd  M^ 

What  bad  words?-* About  tbe  hamaaL 

What  did  you  go  for  ?'^|  went  to  grt  » 
dismission  to  go  to  Uoughly . 

What  passed  tiiat  evewog? Maha  flkM 

asked  me,  Where  is  the  small  ameeyoiiW 
fore  gave  in  to  tlie  governor  agaimt  Ik 
Fowke?  I  said,  I  have  it:  Maha  Banah sn^ 
Bring  it  to  me  to-morrow  evening^  that  hm§ 
see  it:  when  I  have  oeeu  it,  1  will  thea  gps 
you  your  dismission:  I  weut  knme;  ma-M 
moonaby  was  gone  to  his  houan  -  'ataan, 
whatever  I  remembered,*  1  oauaed  la  ha  vitfl 
by  my  new  moonshy. 


*  A  iMall  district  coniisting  of  aereral  vibgO' 
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Wbr  w»8  the  old  mooDtbj  gone  from  your 
hmiMr — ^The  ars«e  waft  ia  the  pnnnnion  of 
my  otd  mooMby. 

l¥hat  did  you  do  with  what  yoa  bid  your 
Bcw  moonthy  write? — f  kept  the  fMper  ntwly 
Irritteo  ID  my  iiosaetsion  till  the  eveBiB|r:  I 
fealed  it,  and  carried  it  to  Maha  Rajab.  Maba 
Rajah  read  it,  and  kept  it,  then  gare  me  my 
dtsmiavion  for  Hougbi^. 

Why  did  you  iniaffine  tliat  Mr.  Fowke  and 
the  Maha  Riyah  would  ask  you  for  barramaU  ? 
-— Tb^  talked  to  me  about  barramnta ;  there 
was  u  ctttcherry  of  liarramuti,  for  atl  the  je*  ^ 
mindart :  I  alone  do  not  know  this ;  all  Cal*  \ 
eotta  knowa  it. 

You  say  you  went  to  aak  your  dismiaftion  for 
Hougbty  :  when  did  you  return? — I  went 
to  Hougiily ;  while  I  was  there,  I  heard  thai 
Moonsby  Sudder  O  Deen  was  coming :  hcar- 
hig  that,  I  retamed :  1  beliere  about  the  last  of 
Chyle. 

When  did  you  aee  Maba  Raiah  again  P-— 
When  1  went  for  the  arxee  back :  atont  the 
4tb  or  6th  Bysaak. 

What  then  paaseil  ? — I  aaid  to  Maba  Rajab, 
flioonsby  ttudder  O  I>een  is  oome  back,  and 
the  business  with  Guoga  Ooria  Sing  is  set*  ! 
lied :  irirc  >ne  the  arzee  back  again :  then 
Maha  Rajah  said,  What  has  been  done  about 
tbe  rupees  you  spoke  to  Roy  Bada  Churn 
about  ?  I  answered,  1  bare  not  got  the  rupe«« 
from  Gunga  Covin  Sing;  and  T  will  now,  if 
3rou  piaaae,  give  }l  yon  in  writing,  that  when  I 
receire  them,  I  may  give  you  die  sum  pro* 
mifed. 

(Comaul  O  Deen  here  says,  that  he  has 
not  his  recolleciioii  ab)r>ut  him  to-day,  and  ac- 
counts for  it  as  follows) : 

My  rakeel  has  been  tied  un  by  Hamdiunder 
JSetn  fur  money,  aad  great .ilisiprace  Aias  fallen 
€0  me:  I  am  the  renter  of  Hhltcelee,  1  let  It 
to  farm  out  again  to  Bussimt  Roy,  and  gmre 
iecunty  to  government :  Bussimt  Roy  P*ve 
4fae  rent,  and  Ramchuoder  feSein,  dewan  of  the 
kbalsa,  has  tied  up  my  vakeel  without  Mr. 
Cottrell's  order,  or  without  bb  being  acquainted 
with  it :  Rumchunder  8ein  is  a  mutsuddy,  and 
I  am  a  man  of  reputation ;  the  tying  up  my 
Takeei  is  the  same  as  lying  me  up. 

What  did  Maha  R^h  say  was  dane  with 
the  arz«*«  ? — Maha  Rajah  said,  I  have  it  not, 
Mr.  Fowke  has  it :  I  then  said,  I  depoaited  it 
with  Roy  Rada  Churn ;  why  has  Mr.  Fowke 
got  it? 

What  answer  did  Maha  Rajah  make?— He 
aaid.  What  does  it  signify  to  you  ?  come  to- 
morrow: Hh«>n  I  went  the  neict  day  to  Maha 
Rajah's,  he  told  me,  Mr.  Fowke  says,  the 
large  amee  which  vou  gare  to  tiie  Groremor 
in  the  mouth  of  Fo<>a,  complaining  against 
him;  if  you  will  write  thus,  tiiat  you  did  not 

Sive  in  the  arxeeon  yourown  aocwrd,  but  by 
le  direction  of  Mr.  John  Graham  and  the  Go- 
TCTMir:  write  in  thia  manner:  Mr.  Fowke 
having  read  it,  will  remember  you  in  his  heart; 
ha  wSl  know  ibnt  yon  wot  wm  own  nmi :  I 


then  replied  to  Blaba  R^ah,  Shall  I  tell  a  lie  r 
Maha  R^ah  Mud,  It  must  be  wrote :  it  was 
ncccmarv  for  mt  to  get  back  the  arzee  against 
Onnga  Govin  Sinff ;  and  I  said,  Very  wdl,  1 
will  write  it  when  I 'get  home.    I  came  to  my 
own  house,  ani)  wrote  in  such  manner,  as  m 
some  measure  to  comply  with  fab  desire,  and 
nt  the  same  time  to  save  myself  harmless,  and 
left  room  for  my  own  contcienee :  I  took.it  to 
Maha  Rajah*s;  he  was  out;  I  sat  down  in  the 
dewan  connafa  \  Maba  Rajah  aoon  came,  and  aa 
be  was  getting  out  of  his  palanquin,  I  gare  him 
the  anee.    He  read  it,  and  ianghing,  sakly 
This  is  nothing;  in  the  evening  bring  your 
Moonsby  with  you :  I  became  uigry,  tore  the 
arsee,  and  went  home ;  cTerv  body  knows,  I 
am  a  passionate  man  when  I  hear  a  lie.    Ih 
the  evening  i  returned,  and  took  mv  Moonsby 
with  me  to  Maha  Rajah's :  I  sat  still  in  silence: 
Maba  Rajab  caused  dmugbts  to  be  wrote  out 
by  my  Moonsby  and  hia  own,  Domaun  Sing  ; 
he  then  altered  them  with  his  own  hands,  and 
told  mv  Moonsby  to  write  out  a  fair  copy ;  I 
also  told  him  to  do  it ;  I  acquainted  the  Mahn 
Rajah  that  I  bad  a  great  pain  in  my  bellv,  and 
denred  to  go  home.    Maha  Rajah  aakea  me  if 
my  pain  was  very  great :  I  said,  Yes,  and  get 
my  diamission.    When  one  par  of  the  night 
was  past,  my  Moonsby  and  Yar  Mahomed 
came  to  me :  Yar  Mahomed  said,  Maha  Rafah 
has  sent  this  paper,  put  your  aeal  to  it :  I  said. 
No;   there   is  no  agreement  k>etween  Blaha 
Rigab  and  me  about  sealing  it    I  then  gave 
Yar  Mahomed  my  hookah  to   smoke;    he 
smoaked  a  little  and  went  away.   In  the  mom* 
ing  1  Went  to  Maha  Rajah :    he  aaid  to  me, 
Rada  Churn  is  gone  before,  with  the  arzee ;  do 
you  follow  him  to  Mr.  Fowke's:  1  went  from 
Maha  Rajah  to  Mr.  CottrelPs ;  and  as  I  camn 
out  from  Mr.  CottrelPs,  Rada  Chum's  bir* 
carrah  came  to  me,  and  said,  his  master  was 
at  Mr.  Fowke's  house,  snd  called  me  thither : 
I  then  went,  young  Mr.  Fowke  and  Radn 
Churn  were  sitting  in  his  room  (young  Mr. 
Fowke's  room).    After  the  usual  com|iliments, 
Rada  Chum  went  into  old  Mr.  Fowke'a  room; 
he  came  out  again  in  about  two  gurrys.    A 
little  atU*r,  Acoor  Munnab  came  to  me,  and 
said,    Mr.  Fowke  called  me.    1  went:   Mr. 
Fowke  was  sitting  npon  the  bed,  with  his  feet 
hanging  down ;  and  ordered  me  a  chair,  to  sit 
opposite  to  him.    Two  writers  and  two  Ben- 
galies  stood  behind  me.    One  of  the  Bengaliea 
was  Acoor  Munnab,  and  1  know  one  of  the 
writers.    He  then  took  out  the  arzee  from  off 
the  bed,  near  the  pillow,  and  aidied  me  if  1  had 
given  that  arzee.    1  aaid,  Sir,  that  is  not  an 
arzee ;  it  is  a  jabob  sawand :  I  wrote  it  ac- 
cording to  the  pleasure  of  Maha  Rajab.    Tlien 
Mr.  Fowke  put  cni  an  anyry  face.    I  said. 
There  is  wrote  in  this  the  words,  *  uurry  peri* 
vium,    adawlut  booster,    and    erahaud  met* 
hawud ;'   i  e.  *  Protector  of  the  poor,  distri- 
butor ^  justice ;'  and  *  it  is  ordn^l.'    I  said» 
Who  is  the  giver  ef  orders?  Mr.  Fowke  th«i 
angrily  told  me  to  ieal  it.     I  was  afraid  (  and, 
pntliiy  the  end  «f  my  jamma  dboat  my  m0k% 
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«.iiil,  Sir,  for  (lUtrs  fi:ike,  «lo  not  require  me  to  |  Churn,  and,  talking  to  biin,  took 

do  .NUt'li  biwiiii'>4       lie  then  t«K)k  up  a  large 

iMNik,  anil  fcai«l,  (i'mI  flanin  von,  3-0U  son  ol*  a 

bitch.     I  hiiil.  Sir,  trcU,  t{ive  it  inr,  and  I  miH 

■eat  il.     (('.  (M>«>fii  here  il«^rrilH->i  the  liook.) 

Mr.  Fowke  iaul  iIohii  the  bcuik,  and  I  sat  flown 

on  liiu  (rrmiiid  :  the  lears  ran  down  inv  chceka, 

ami  I  i|iiiirieil  and  Kliodk  tliroii<.;U  iinirer  and 

Irar.     I  th«ii  seahd  il:    he  took  il  of  me ;  and 

Iht'ii  iiifik  out  a  f'nril,  and  a^kcd  ntr.  Iliive  vnu 

friven  Mr.  Ilrfruell  in  thn-e  ytviri  -ir^.tXH)  nt- 

pel*!,  at  the  rate  <>!'  iri.(>'Ni  ui|irc'«  a  ye:ir  ?   I 

said,    I    had.     hid    mhi   (;i\i«    >lr.  llaHlint^ 

1.'i.(MKI  riipiiMt .'    I    sail).   I  h:iil.      Did    \nii«:(VC 

Mr.  NaiiMtiarl   1*J.O(k>   i(t|'i-«'s:'    I    mhI,   ^  i><i. 

]iid  ViMi  L'ite  It-ij-ili  Kii;i'litd!iili  7.i'(H)r(iiu'eN  ? 

1    Niiiil,     \ts.      Did     %-i>i|  rfi%t-    CaliliiO    U  dKHi 

6,(H)()  rujiees;'   I  Na;d,  Vf^.     ili-  K:iid.  sicfu  it; 

and  then  putllir  fiirtl  into  my  hiimifi :   1  JiNiked 

at  11,  anils:in  the  tivi'  narne^,  t%iih  thf  diHerent 

Hunifl   fi|i|»osite   to  each.     The  iiik-Htand  waa 

h'insf  on  the  iK'd,  and  I  pnt  my  ducket  on  it — 

uriimi;    *^  Uussum    iliidiiin     and    Diidum." 

When  I  h.id  sit^iicil  the  :ir/.e<\  Mv.   Kowke  bid 

me  tell  the  |ie»{dc  behind  ine  to  witnefw  it.     1 

anid,  \erv  Wfll,  lei  iIii'Hi  do  «n.     I  then  i^ave 

liini  thi  fuul,  Bi.d  he  iidd  me  to  {*o, 

Where  ditl  j^uii  i{o ? — I  w«>ni  out,  wipini; 
my  liice,  and  sioinI  u|miii  theMair-ea^e.  There 
H-aa  a  man  nameil  Sam«*heer  Kci:  Mandin^ 
there:  I  NHid  to  him,  See  what  violence  ha8 
lieeii  uied  uitli  me.  He  anKwered,  I  see  the 
CfMisequence  ;  hut  know  nothiiiir  <d'  the  cause. 
I  Naid  to  him,  Let  me  f'etrh  breath,  and  I  will 
make  you  acifuainted  iviih  the  canse.  Then 
.Hoy  Kada  Cliurn  and  youn|;  Mr.  Fowke, 
holilio)*  each  other's  hand,  came  and  stoml 
upon  the  landinir-place.  I  yuiil  to  them.  Tell 
Mr.  F(ti%ke  to  ^ive  me  hack  all  the  pajiers 
whieh  he  has  hy  force  cansted  me  tf»  wriie,  or  i 
will  spoil  my  set  r  (tirtth  kurm),  and,  leariniqr 
my  clotheii,  i^o  immediAiely  to  the  council. 
Tlicy  then  said.  Don't  he  anijry  ;  he  a  little 
cuol,  amine  i«iHK|M*ak  to  Mr  Kimke.  They 
went  to  him  ;  and  in  almiit  n<ii<  and  n  liuU'  or 
Itvd  {riiirys  came  out  aflraiii.  Voun^f  Mr. 
Fowke  had  the  cover  of  a  Ictiir  in  Imk  hand, 
nnd  Kaid  to  nie,  \onr  pn|iers  arc  all  in  this;  I 
lia\e  bMii<>ht  them  out,  but  will  keep  them  with 
meto-diiy:  Von  come  to-morroiv  ;  .Maha  lla- 
j.ih  uill  likewise  come;  nnd  whatever  !\laliu 
Ua.ii'h  phases,  and  shall  Ih-  a};r«'eahle  to  you, 
blial!  h«*  done.     I  then  came  away. 

Alter  you  came  nwa\,  what  did  you  do?— • 
\\  hen  Iniir  irnrrys  iit'iiie  day  wt-re  lemainin^^ 
I  ^vul  III  M'mn^ihy  Sudder  t)  Deen,  and  said 
to  h:m,  Mr.  ToMke  Imk  Lv  i>iree  caused  me  to 


pill  my  s«al  iiptni  an  ar/oe,  and  h>  «i>vn  a  ford  :  {  was? — No. 


sat  down.  Maha  Kajah  <»inp  out  into  tte 
dewan  connali :  I  went  and  sat  tlown  by  km  ; 
I  then  related  to  hiin  all  these  circomalaooei. 
Maha  Ksjah  cousnlinl  me,  and  said  to  me,  !>■ 
you  be  content;  I  will  i;o  in  the  moniiiiffa  aid 
ifet  you  back  yourarzee.  lie  iraTe  me  beetle, 
Vr  and  my  ilismistiiou.     I  went  away. 

Where  diil  you  f^o  to  next? — I  went  to 
Moonshy  Sudder  O  Deen,  and  told  bim  ail 
tlu-Ne  triin;r<i.  The  next  momiD|r  1  went  to 
Mr.  Fon  ke's :  Maha  Kajah,  Koy  Hada  Chare, 
and  old  .Mr.  Kowke,  were  in  the  room :  1  rtoai 
upon  the  staircase,  and  did  not  ^  id,  tbnmgb 
Itar.  Soon  after,  I^lr.  Fowke  came  out  ;  tbci 
1^1  aha  Itajah  came  out,  and  Rada  Cbum.  I 
addressetl  myself  to  Maha  Kajah,  aod  mitf. 
Sir,  what  ha^e  you  dune  fur  me  ?  Maba  Rajih 
suifl,  What  can' I  do  tor  yon  ?  1  have  talked  a 
irreat  deal  to  Mr.  Fowke ;  bul  be  doea  Mt 
iiiinil  me.  Sayiiii;  this,  they  went  down  etaiii 
to  their  |ial8U4|uins:  juitas  they  were  ■eitiiig 
off  in  their  palanquins,  I  began  to  tear  ny 
chiiht'ti,  and  calleil  out  I>ouy.  1  I  hen  |pot  into 
my  iialanquin :  hircarndis  laid  hold  of  it,  aal 
s«**ii tiled  with  my  people;  and  went  on  in  tbit 
manner,  scufflinic,  till  I  i^ot  lo  tbe  Bitab  Coa* 
nah  of  Kajah  Rajebullub.  I  went  and 
plained  to  the  Chief  Juaiice. 

Did  you  pi  no  where  else,  before  you 
to  the  Chief  Justice  P— Yea,  I  went  to  tbe  gt- 
rernor's. 

What  did  he  say  to  yon  ? — He  aaid,  WWt 
can  I  do  ?  They  are  three  gentlemeD,  I  am  hai 
two :  I  can  do  nothin||^  for  you  in  tliia.  Yai 
must  Ko  and  coniplaiu  in  the  KJng'a  Adawkt; 
I  cannot  do  you  justice. 

Whme  hircarrahs  laid  hold  of  your  'palaa* 
quin  ? — How  should  I  know  ?  Do  I  write  dowi 
their  names  P  How  caa  I  tell  T 

Do  you  know  whether  they  belon|red  to  Hr. 
Fowke,  Maha  Kajah,  or  Kada  Churn  ?^l  di 
not  know  whose  they  were.  Why  abonid  tbey 
belong  to  any  body  else  but  one  of  ihefaf 
They  called  me  to  come  back ;  aometince  H^ 
ha  Kajah,  sometimes  Air.  Fowke,  and  tnmi 
times  icada  Churn,  wanted  roe. 

U  hy  did  you  call  Duoy,  when  Mr.  Fowfci 
and  Maha  Kajah  were  ffettini; into  their  palan- 
qiiins :'---! Secanse  they  had  taken  froin  me,  by 
force,  a  false  barramud.  Wby  thonid  1  not 
call  out  ? 

In  what  lani^uage  was  the  furd  wrilteii?~ 
In  I'crkian. 

Had  you  ever  seen  the  band-writing  belmc? 
—  No. 

liid  >ou  form  any  opinion  then  xvhoae  il 


I  am  ^oii):;  m  IMalia  lt.iiali  ;  I  drsiiv,  if  you 
have  an  oppniinnity,  that  vuu  will  i^oand  dc- 
quaiiit  Mr.  liamcjl  and  l^lr.  \ansiltart  of  all 
the  eirenmv'iaiiccs. 

What  was  \w  to  acquaint  tlirm  with? — Of 
these  circumstances.  I  went  to  >laha  Kujah's  ; 
he  was  in  hik  inner  apartmentb:  I  went  and  sat 
down  with  Sainshcer  Uctf ;  we  said  our 
prayers  together.    1  then  went  to  Koy  Rada 


\\  hen  Mr.  Fowke  asked  you,  if  yon  bd 
paid  the  sums  of  monejr  to  Mr.  Banrell,  why 
did  you  say— vesT— 1  said  ao,  becaiMe  1 
knew*  he  wanteJ  birrainnts,  and  in  nyiogaol 
bhould  p*t  free. 

Dill  you  ever  give  those  sums  to  Mr.  Bai^ 
well,  or  any  other  snms  of  money  ?— Ns^ 
never. 

Had  you  ercr  any  quarrel  with  llr.  Fosrfai? 
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•—That  day,  and  ODoe  before  in  the  mooth  of 
Pooa.  There  was  no  direct  quarrel:  Baroaaay 
Gboae  complained  to  the  general,  and  the  ge- 
neral referred  bia  complaint  to  Mr.  Fowke. 
Darnassy  Cihoae  told  rar.  Fowke,  that  1  had 
taken  the  farm  at  a  rery  g^eat  ezpence:  on 
which  Mr.  Fowke  said  to  me,  I)o  you  tell  true 
what  you  have  t;iyen  to  the  English  gentlemen, 
and  what  to  the  Mutsuddies ;  if  you  do  not 
tell,  you  sliall  be  punished. 

What  anawer  did  you  gife  ?— I  said,  I  hafe 
not  Qiven  any  body  any  thing :  what's  the  use 
of  telling  a  he  P 

In  consequence  of  this,  what  did  yoo  do? — 
I  bad  numberless  thoughts  in  my  own  mind  ; 
but  I  went  and  gate  the  small  arzee  to  the  go- 
Teroor,  and  wrote  out  a  little ;  tor  this  reason, 
that  the  goTernor  was  a  great  man^  and  Mr. 
Fowke  an  Englishman  ;  and  that  iff  wrote  a 
great  deal,  be  might  be  angrr. 

When  Mr.  Fowke  aaketl  you  to  tell  him 
what  sum  yon  gave  to  the  English  gentlemen, 
did  be  not  say  aometbing  to  you  about  taking 
an  oath  ?-<— m,  he  did  not. 

What,  not  when  Mr.  Fowke  was  examining 
.ibe  complaint  of  Barnassy  Ghose? — No. 

Comaul  0  Dceu  cross-examined. 

Did  Maha  Rajah  tell  you  to  get  false  barra- 
fnuts  ? — He  did  not  tell  me  eitb^  true  or  false : 
be  told  me  to  bring  barramnts. 

Did  he  tell  you  to  bring  barramuts  against 
any  particular  people,  or  only  against  those  to 
whom  you  had  given  money  ?*•- He  named  the 
governor,  Mr.  Barwell,  Mr.Vansittart,  the  Mut- 
•uddiesy  and  other  people.  He  told  me  to  get 
whatever  barramuts  I  could  find,  from  Hidge- 
lee,  &c.  and  nameil  the  names  as  before.  1 
did  not  mean  to  lodge  a  complaint  against 
Gunga  Govio  Sing  ;  and  therefore  why  should 
I  write  every  thing  that  was  true?  1  had  a 
claim  against  him  for  26,000  rupees. 

Did  you  offer  Maha  Rajah  any  money,  pro- 
vided he  should  recover  this  sum?—!  told 
Rada  Churn  that  I  would  give  4,000  rupees  to 
Maba  Rajah,  and  8,000  rupees  to  himself, 
provided  he  could  recover  the  whole  amount. 

Was  the  whole  26,000  rupees  (bona  fide) 
due  to  you  ? — It  was ;  hut  Gunga  Goviu  Sing 
bas  told  me,  that  he  has  brought  the  money 
^oe  to  me  for  the  tecka  collaries,  to  account  of 
noney  due  from  me  to  the  revenues. 

Is  it  not  customary  with  you,  when  one  ru- 
pee is  due,  to  demand  fuur?*^I  am  a  farmer: 
this  is  a  Bengaily  dispute.  Among  ourselves 
we  say  fifty  different  kind  of  things.  There 
was  ut  that  time  no  complaint  lodged  ;  when  a 
complaint  is  lodged,  and  we  are  put  upon  onr 
oaths,  we  say  whatever  is  true.  Ten  of  my 
under-tenants  may  come  to  me,  and  I  will 
aay  to  one,  Yon  are  indebted  to  me,  1,000 
ropees :  he  will  say,  No ;  I  only  owe  you  one 
hundred.  Till  this  day  it  never  waa  in  the 
custom  in  Bengal  for  semindars,  or  farmers, 
iMit  to  say  some  lies  and  some  truths,  when  they 
are  not  pot  upon  their  oatha. 

Why  did  ^  ou  demand  mora  than  was  raally 


due?— By  my  accounts,  I  judged  a  sum  to 
that  amount  v^as  due.  G.  G.  Sing  laughed, 
and  said.  Are  you  a  fool  ?  you  have  no  such 
claim  upon  me.  I  then  said.  If  you  have  any 
claim,  you  must  make  it  on  Bussunt  Roy. 

How  much  did  you  actually  receive  from 
Gunga  Govin  Sing  ? — By  the  means  of  Moon- 
shy  Sudder  O  Deen,  1  got  10,000  rupees.  I  told 
Moonshy  Sudder  O  Deen,  Whatever  is  due,  do 
you,  upon  your  religion  and  conscience,  ad- 
judge 10  me.  And  I  told  G.  G.  Sing,  Do  yoo, 
as  a  Hindoo,  upon  your  religion  and  conscience, 
pay  me  what  is  due. 

Was  10,000  rupees  the  whole  yon  received 
in  money  or  otherwise? — I  only  got  10,000 
rupees.  I  have  settled  every  thing  from  the 
1st  of  Assin  to  the  end  of  Bhaudun. 

What  became  of  the  other  16,000  rupees  ? 

Whatever  was,  Bussunt  Rqy  knows  ;  1  do  not. 

Was  it  wrote  off,  on  account  of  revenue  ?— 
Gnnga  Govin  Sing  told  me,  that  whatever  re- 
mained we  would  settle  wiib  Bussunt  Roy.  -I 
got  10,000  rupees,  which  I  thought  a  great 
deal :  it  is  now  public,  and  all  the  merobanti 
come  to  me  for  money.  The  claim  that  waa 
upon  me  from  the  revenue,  was  ended  on  the 
last  ofBbaudun:  from  that  time  to  this,  there 
bas  been  no  claim  ou  me,  on  account  of  reve- 
nues. G.  G.  Sing  shewed  me  many  papers* 
and  made  many  demands.  1  do  not  know 
what  was  actually  due. 

Did  Gunga  Guvin  Sing  take  the  16,000  ru** 
pees  to  settle  the  accounts  ?— God  knows  :  I 
settled  them  on  bis  conscience.  I  was  cleareil ; 
and  he  waa  satisfied  in  respect  to  all  claims, 
except  salt. 

Who  was  to  pay  whatever  was  due  befoie 
Bhaudun,  on  the  settlement  of  that  acooont  ? 
—I  was. 

Were  the  claims  made  by  Gunga  Govin 
Sing  on  your  own  account,  or  of  government? 
—1  had  none  but  revenue  accounts  with  him. 

When  was  the  first  day  you  went  to  Mr. 
Fowke's?— It  was  when  I  went  with  Rada 
Churn,  towards  the  last  of  Chyle. 

The  first  time  you  went  to  Mr.  Fowke'a 
house,  did  you  see  him  ?— I  did  ;  and  offered 
him  a  nuzzeen  of  five  rupeea,  which  be  would 
not  accept.  It  was  the  first  time  afWr  the  af- 
fair of  Bamassy  Ghose,  about  the  end  of  Chyle. 

Did  you  see  young  Mr.  Fowke  that  day  ? 
— I  saw  htm  in  bis  own  room :  I  did  not  spedc 
to  him. 

Did  you  at  this  time  tell  Mr.  Fowke  senior 
what  had  passed  between  you  and  Maba  Rajab 
Nundooomar  ? — No. 

In  the  arzee  you  carried  to  Maha  Rfltf^h, 
what  part  did  Maba  Rajab  strike  out?  The 
arzee  afterwards  sent  to  Mr.  Fowke  ? — How 
shouki  1  know  what  be  atruck  out  ?  I  did  not 
see  what. 

Did  you  hear  the  whole  dictated  to  the 
Moonshy  ?-— Have  I  not  ears  ?  Why  shouki  I 
not  bear  ? 

Did  you  make  any  objections  ?— No.    What 
objections  conld  I  make  ?  He  told  me  to  ^~ 
my  Moonshy,  to  write  another. 
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When  did  ynu  go  next  to  Mr.  Fowke*s  ? — 
The  next  day,  ofter  I  had  bcpii  at  Mr.  CottrHl's. 

What  lime  nl'  the  day  wa^  it .' — 1  brad  do 
watch  ;  more  or  lea»s  than  one  par. 

Did  you  i^o  iiit(»  .Mr.  Fovike  Kenior^a  room  ? 
— Whvn  Acoor  Mnnnab  called  me,  then  I 
went. 

Who  went  with  you  into  Mr.  Fowke  aenior'a 
room  .'— Aconr  .Mnnnah  took  me  there. 

Were  there  any  bu<lv  dw  ? — Aconr  Muonah, 
another  Bengally,  an  J  two  writers,  came  alicr- 
wanla. 

Did  these  |»enple  come  in  directly  aflcr  him  ? 
— Ry  the  lime  I  had  aat  down,  they  came  and 
stood  behind  me. 

Did  they  May  as  lon^  at  you  did  ?^I  bare 
already  told  you,  whilst  moderate  confemalion 
laaied,  they  were  there.  When  I  was  on  the 
ground,  1  know  not  whether  there  were  four  or 
ten  in  the  room. 

When  did  \ou  fall  on  the  ftround  ?— -When  I 
uked  Mr.  Fiinke  who  was  the  Onrry  Purwmr, 
Adaulet  Boust^r,  &c.  and  when  he  was  angry  : 
1  then  went  down  on  the  ipvund,  ratting  the 
end  of  mv  janimah  round  my  neck,  aa  I  have 
already  fciiewn. 

Wliat  then  passed?  What  made  you  go 
down  on  the  ground  ? — Mr.  Fowke  took  op  a 
Imok,  and  called  out,  God  damn  you,  you  son 
of  a  bitch  ;  when  he  told  me  to  seal  the  arxee : 
on  which  I  laid,  GiTe  time,  and  I'll  seal  it. 

Do  you  al«aya  sit  when  you  nlgn  and  seal  ? 
--^meiimes  wlieu  I  am  standing,  and  some- 
times sitting. 

What  imssed  when  you  were  down  on  the 
ground  ?— 1  cried,  shook,  and  put  my  seal  to 
3ie  arxee. 

Had  you  your  senses  at  the  time  ? — I  was 
not  absolutely  gone  mad,  but  1  was  in  great 
fear. 

Do  you  recollect  any  thing  that  passed  at  the 
thMe  ?— I  put  my  seal  to  the  arzee,  and  signed 
the  furd.  Air.  Fowke  then  bid  me  go  :  what 
more  should  i  remember  ? 

Do  you  remember  the  people  that  were  in 
the  room  at  the  time  .^— My  head  was  down- 
wards ;  after  he  bid  roe  seal,  I  coutd  not  lell 
who,  or  how  can  I  now  tell,  who  stands  behind 
me? 

Dill  any  bo«ly  elM  speak  to  yon  ? — No. 

Did  they  do  any  thing  else?— No. 

Was  the  door  bliut  t — No. 

When  ynu  ««eiit  out,  did  3'ou  see  the  people 
inentiun«'d,  or  know  them? — No. 

How  long  do  you  iliiiik  you  were  in  Mr. 
Fowke's  room?  (Mr.  F.  senior.)— I  had  no 
waich  ;  alNiut  one  or  two  unrrys. 

Were  you  in  Mr.  Fowke's  room  more  than 
one  time  that  day  ?— No. 

Wan  the  dour  standing  wiile  open,  when  you 
went  in? — Itnth  when  I  went  in  and  came  out. 

When  ^011  went  into  Mr.  Foi^ke's  ro<»ni,  how 
msiiy  people  were  liivre  ?— I  told  you  before. 

H'iW  niuuy  people  were  there  alniut  the 
iioo^e  ;  did  3  on  ubserve  several? — When  I 
went  in,  there  were  many  \  v«hen  1  came  out, 
there  were  few. 
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[Being  further  ioteiragtail,  be 
exactly,  how  nmny  at  either  tiaie.] 

Do  you  know,  or  think,  that  the  fbor 
two  Fringies  and  two  Bengellyai  ireie  wk 
yoti  as  guards  ? — No. 

Did  you  erer  attempt  to  go  emj  bcToie  ? ■ 
actiiaHy  did  go?— When  Mr.  Fewke  teM  neli 
go,  I  did  go. 

l>id  you  write  any  thioy  oa  the  eraee?— I 
sealed  it. 

Did  you  ever  write  yournamc  oa tlw  wwttl 
—\  did  not  write  any  thioy;  the  Moierif 
wrote  my  name ;  I  did  not ;  I  do  aaC  kiav 
what  Moonahy  wrote ;  it  «raa  aU  wiolt  M 
Maha  lisjah's  faonie. 

Did  Mr.  Fowke  ever  tfan>ataa  jo«  at  ay 
other  time  ? — No. 

Arc  you  sure  that  yooiig  Mr.  Fowke  ■! 
llada  CAiurn  were  in  tin  room  when  he  tfanM- 
ened  vou  ? — 1  cannot  tell ;  1  did  not  aee  Ihtv. 

When  did  you  firat  see  the  furd  yoa  spok 
of?~l  saw  it  at  that  tinae;  never  hcAn  m 
since  :  I  heard  ofbarraaiitida»  but  sol  the  Mae 
mentioned  in  the  furd. 

Was  the  fard  abewo  iniaedbitelj 
went  down  on  tbegroiwd  P*-AAer  1 
the  arzee  and  told  the  Fringiea  to  be 
the  furd  was  Immediately  produced. 

Did  any  thing  inter? ene  betweca  yoar  lal- 
ing  the  araee  and  the  prodnetioa  of  the  Iwd?— 
I  said,  let  them  be  witneMea  ;  ha  Iftaa  |»> 
dnced  tbe  ford. 

Do  you  recolleet  what  yon  wiaie  aa  tk 
furd?— i  wrote,  *•  Runam  Nadnn  aadlh- 
dam.*' 

Was  then  any  thing  ehe  wrote  aa  the  tatf 
— ^Yei. 

Mr.  Harwell      45,000 

Mr.  HasUngs    15,000 

Mr.  VansitUrt   13,000 

R.  Rajebulleeb    7,000 

Canton  Baboo     5,000 

Were  there  no  other  worda  wbatasac  ai  Ibi 
furd  ? — I  aaw  no  more. 

Was  there  any  thing  of  15«lieo  rapMl  a 
year  ?— He  tiHd  me  UiH  by  word  of  anieib. 

At  the  time  yon  wrote  this  oa  |he  fani, 
there  any  body  in  tbe  room  f-^l  doa*t  ^ 

Were  you  frigfaiened  ?^Yea ;  elae  wlk^ 
shouM  I  have  been  down  P 

When  Mr.  Fowke  aakeJ,  whaAer  yaa  W 
given  the  sums  meoliooed  in  the  fnnT  to  Mr. 
Bsrwell,  &c.  did  he  bid  you  any  yraf  Htid 
not  bid  me  say  yes. 


Who  had  the  pen  and  ink  when  yoa  a^ 
tbe  furd  ? — It  was  upon  the  bed. 

Did  Mr.  Fowke  take  it  from  the  bed  aad  gas 
it  you? — No;  1  took  the  pea  aod  Mi  aii 
wrote. 

Whose  band- writing  waa  tho  fardT  flar 
ahoiild  I  know  ?    How  can  Igaen? 

Was  it  like  any  body 'a  baud  thai  yoa  kMW? 
—I  kiKiw  nothing  of  it. 

Did  }  on  seal  any  other  paptr  at  Mr.  Foahe^ 
that  day  ? — No ;  none  eacept  the  largo  ana^ 
which  was  by  force. 

Did  you  nerer  lay  that  yoa  gaond  wka 
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wrote  the  Turd  f — I  doo't  remember  tiMt  et er  I 
did. 

Did  you  ever  tee  Rada  Chora  write  f — He 
Jmm  wrote  a  thounnd  times  before  me. 

Did  the  Governor  General  ever  tay  to  yon 
these  words,  **  They  are  three  genuemen,  1 
am  but  two ;  I  cannot  redress  yon ;  you  must 
go  to  the  Adawlet?*' — Yes ;  the  day  1  went  to 
complain. 

^A  paper  being  shewn.) 

Can  you  form  any  judgment  ivhose  writing 
this  isf — I  can't  tell;  you  may  call  my  Moon- 
shy.  1  tohl  him  to  wnte  such  an  arzee,  or  re- 
quisition, for  the  Adawlet  of  Hidgelee. 

Did  you  ever  see  any  other  arzee  on  any 
other  day  at  Mr.  Fowke^  house  ? — I  never  diii. 

Are  you  very  certain  P — Except  that  paper,  I 
never  did ;  what  more  can  I  say  ?  I  am  on  oath. 

Had  you  any  reason  to  think  that  Mr. 
Fowke  expected  you  that  moroing  ? — What  do 
I  know,  whether  he  expected  me  or  not  ?  A 
hircarrah  came  for  me ;  I  went. 

Had  you  told  Rada  Churn  the  night  before, 
that  you  would  next  day  go  to  Mr.  Fowfce's? 
—No. 

Did  you  never  at  any  time  tell  Rada  Churn 
that  you  would  go  to  Mr.  Fowke*s? — No.  1 
tokl  Maha  Rajah. 

Moonshy  Sudder  0  Deen  sworn. 

Are  yon  acquainted  with  Cemaul  O  Deen 
Cawn  ? — Yes. 

What  passed  between  you  and  him  in  the 
month  of  Bysaak  last  ? — He  spoke  to  me  two 
fix  three  times,  I  believe  about  the  dd  or  4th  and 
8th  of  that  month. 

What  did  he  ssy  to  you^  relate  it. — He 
told  roe,  that  Maha  R^ah  bad  said  to  him,  that 
he  must  write  an  arcee  on  the  subject  of  the 
lecka  collaries ;  he  would  not  give  it  him ;  he 
would  not  hrinff  so  much  shame  upon  himself. 
Maha  Rajah  idso  told  him  to  get  a  barramut 
against  Mr.  Barwell:  he  gave  him  a  denial : 
this  is  sll  thst  passed  the  first  meeting  between 
Comaol  O  Deen  and  me. 

Did  Comaul  O  Deen  mention  any  other 
name  than  Mr.  Barwell's? — I  well  remember 
Mr.  Barwell's  name:  I-  do  not  recollect  any 
other;  at  that  lime  be  did  not  mention  Mr. 
Hastings's  nsme. 

State  what  passed  on  the  ath  Bysaak.— 
When  about  4  gurriee  of  the  day  were  remain- 
ing, ConMUiV  O  Deen  came  to  my  house,  and 
said,  that  be  had  been  that  day  at  BIr. 
Fowke's;  and  thnt  Bir.  Fowke  had  by  force 
paused  him  to  seal  a  paper  account  ot  tecka 
pollaries,  and  had  maJe  nim  sif^  a  furd :  he 
ssid,  he  sealed  the  araee  and  sigiK-d  the  furd. 
When  he  had  got  into  his  own  management, 
he  disputed  with  Mr.  Ftowke;  and  it  was 
Mreed  upon,  that  in  whatever  manner  Maha 
fCajah  should  settle  it  in  the  morning,  so  it 
should  be.  If,  says  he,  Mr.  Fowke  will  give 
me  back  my  arzee  and  papers,  it  is  very  well ; 
if  not,  1  will  rain  myself.  Tou  are  my  friend, 
Comaul  O  Deen  wm  to  me»  It  is  proper  you 
should  MqiMuat  Mr.  BarwvU  aiMLQr..Vtiiait- 


tart :  be  then  said,  he  was  going  to  Maha  Ra- 
jah's, and  wooM  come  back  at  night,  and  ac- 
quaint roe  with  all  the  particulars :  he  canae 
back  sgrain  afier  6  gurries  of  the  night  were 
passed,  and  loM  me,  that  Maha  Rajah  wonkl 
give  him  back  all  his  papers:  he  said,  Do 
you  now  hear  the  particulars. — **  I  gave  in 
ar^ees  against  Ounga  Govin  Sing,  and  de- 
posited tbem  with  Roy  Rada  Churn,  with 
the  knowledge  of  Maha  Rajah,  and  said» 
Let  these  arzces  remain  as  a  deposit:  if, 
upon  the  return  of  Moonshy  Sudder  O  Deen, 
the  diffisrence  between  Gunga  Govin  Sing 
and  me  shall  be  settled;  I  will  then  take 
back  the  arzees,  and  give  4,000  rupees  to  Maha 
Rajah,  and  9,000  rupees  to  you:  it  is  now  two 
days  ainoe  I  UMde  a  demand  on  Maha  R^ah 
for  the  arzees ;  and  Maha  Rajah  ssid,  They 
were  with  Mr.  Fowke:  he  (Maha  Rajah)  theo 
said.  Do  you  write  an  arzee  so  as  to  give  a  bad 
name  to  the  Governor  and  Mr.  Graham  ^  I  said. 
How  can  this  be?  But  Maha  Rajah  said.  Do 
one  thing,  write  a  story  about  the  tecka  cokla* 
ries ;  aiM  when  I  have  shewn  it  to  Mr.  Fowke, 
I  will  got  you  back  your  arzees  against  Gungi^ 
Govin  Sing:  1  then  toM  Maha' Rajah,  that  I 
had  a  pain  in  my  belly,  and  wished  to  go 
home ;  I  told  him,  my  moonshy  was  there  to 
write ;  I  went  home ;  Yar  Mahomed  came  to 
me  at  nicrht,  and  brought  the  arzee  about  the 
tecka  collaries,  and  vSa  me  to  seal  it :  1  an- 
swered, There  is  no  agreement  between  Maha 
Rajah  and  me,  that  l  should  seal  it."- --Co- 
maul O  Deen  said.  That  he  had  been  at 
Mr.  Fowke's  that  day,  and  that  Mr.  Fowke 
was  very  angry  with  him,  took  up  a  book  to 
beat  him,  ami  had  caused  him  by  force  to  seal 
an  arzee,  and  aign  a  furd :  I  asked  Comaul  O 
Deen,  what  signature  he  had  put  upon  it ;  l\« 
answered.  In  some  I  put  *  rumun  nudun,'  and 
some  *  dadam.'  Afterwards,  when  he  became 
his  own  master,  he  made  a  disturbance  about 
it,  as  before  related :  he  told  Maha  Rajah  of  all 
this,  and  Maha  Ri^ah  said.  He  would  give  him 
back  the  paper.  This  is  all  that  Comaul  O  Deea 
told  me. 

When  did  Comaol  O  Deen  say.  Maha  Ra- 
jah would  i^ive  back  the  papers  ? — On  the  OKir- 
row-mommff.  I  likewise  remember  askmg 
Comaul  O  Deen,  whose  names  were  on  the 
furd  f  And  be  told  me,  Mr.  Barwell,  Mr. 
Hastings,  Mr.  Vsnsittart,  Raja  Rajebulhib, 
Cantoo  Baboo.    So  much  I  remember. 

You  say  that  ComanI  O  Deen  desired  you 
to  acqoaiiit  Mr.  Barwell  what  had  passed.  Did 
yon?— I  told  Mr.  Vansittart  that  day. 

Did  you  ever  acquaint  Mr.  Barwell  ? — ^There 
were  but  4  gurries  of  the  day  remaining :  I 
acquahited  Mr.  Barwell  of  something ;  but  he 
does  not  know  the  language ;  I  told  him  but 
little. 

Yott  speak  of  an  arzee  presented  by  Comaul 
O  Deen  to  Rsda  Churn  against  Gunga  Govin 
Sing :  do  you  know  any  thing  of  the  dispute  ? 
—1  heard  of  it  when  I  returned  to  Calcutta. 

Was  this  dispute  settled  by  your  means  ^— 
Yes,  it  was ;  they  both  sgreed. 
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Did  Coinial  O  De^ti  arqnftiot  ^oo  v.ih  anv 
f|iuiTel  hf  hul  »itb  M**.  Kowke  id  ihe  mootli 
of  Poos:— He  did. 

Suie  whti  }i»a  know  rrt,  ertini*  ii. — Ci»* 
mmul  O  Dcm'  uAtl  me  ibn :  ibit  lUnt*»« 
Gbose  bad  lM«!j:ed  a  mni»*Uint  ajaioM  ki<ai  Ofi 
accuuDi  vt'  ibe  ucka  ci>Uf;r«  t'>  ibc-sracfAl: 
tbe  kTiDcra*  bad  rtlefned  u  lo  Mr.  Fvvikv  .  tlial 
Baruaf»^  ijuosc  afid  be  had  r«»B«cTKd  un  \ht 
aabject  ieton  M  r.  Fm  «  ke ;  «  bau « cr  i^  vicMi  - :i» 
Mr.  Fowke  asked  bioi.  be  aii-wrfxd.  Uiat  LUr- 
naftay  Cibose  b^  u>iJ  Mr.  Foiike  thai  he  joi 
the  buMOrta  b%  ;:)f  io;;  maoT  bnrar* ;  auu  Mr. 
Fo«k«  said  to  turn.  Teil  loe  wi.at  _\Oii  (me 
giiea  I'j  tbe  d.ifcrcoi  T'^^'pc  :  Cocvaul  O  Dtta 
answered.  Toit  be  had  ii"!  giteo  ao\  tb.D<:  i » 
»Dy  body.  C'vmaiJ  O  l>e«i<  catne  to  n«e  aL-<- 
ibcrtlav*.  and  said.  Ti'ai  Mr.  Fowkebad  callrd 
on  bim'  ibat  diy.  aod  tw!d  bioi,  to  ir!)  L-x!y 
what  be  bati  cii'ca  to  tbe  j^eutb^men.  aod  what 
to  the  iBOtaiMdies ;  it  be  d«d  uot,  it  wouid  u*^ 
be  well  for  bim.  aod  be  s  jould  be  pubi»bcd.  So 
Bneb  I  reiBeinbcr. 

Y«Mi  aay.  the  dupste  betweca  C.  O  Dito 
and  G.  G.  dnofr  ^as  settled  by  \ou :  bow  ilucIi 
did  you  iciile  to  be  paid  oo  bftlaLiir.^  ibe  ac- 
eounts  J-'-i  ordered  IuaVO  rupees. 

Uow  miicb  was  demanded  by  C<^aiaul  t) 
Dcen .' —  :vX*>J  rupees. 

After  baiirg  ordered  l0.C«O  rup«e«.  bow 
was  tbe  remainder  Ktiicd .'-— C'oxaul  l>  Deen 
a  Ciaim  ot  :2o.l^O  rupees  :  G.  G.  SiB|r 
.,  That  amouDi  wis  duetrom  1.  (>  l>eeo. 
on  account  •!'  revecun :  and  that  i'.  O  Deen 
bad  no  claim  upon  bim:  I  tuld  C.  O  i)«en 
what  claims  were  IE lue  CQ  each  « ii«er:  C  n 
Decn  sa«d,  he  sbcul-i  be  ruintd ;  mao«  de- 
mands were  making  oo  bin  on  ac».\»uui  if 
tecka  colkaries ;  it'  be  eould  gr\  i\jx<<0  ru- 
|iees.  bis  cbaracier  would  be  $aic  :  I  then  s^i*: 
to  G.  G.  Sm^ ,  Yoa  are  two  triet«.>  :  itn.  is  a 
bad  time  to  breed  quarrel»  :  a  iuaq  •*!  rrpjcs- 
tioo  will  now-a-da%s  raiber  sufrr  a  %a.^i  1  •*§ 
tban  enter  into  quarrel*  ;  ii  »  im-i  jnv«  iteci>- 
aary  to  pay  Comaui  tl  lieto  1.'.l«lv  ru;<«.ei»: 
Gun^  Gi:*«:d  S.nj;  s^J.  It  >  \tr\  ati..  lut 
lO.KK'j  rupees  sba!!  be  |^.u  bitii.  a&d  the  io.L'  ■  • 
mpee»  fiiall  be  carrieu  if  aivi.'uot  ^^f  rtf  cikUcrs  : 
do  \ou  lei  bim  thai  I  wili  in«e  iJi^n  lu.i.*.0  ru- 
I  then  i\}'.ii  Coxaul  O  LK«:i ;    anJ  her 


[IflOV 


Do  yon  know  wltciber  tlie  K'.'VO  ru|<ts 
were  paid,  or  coi  ? — Yes ;  I  paid  ihrni. 

Do  %oa  kfriw  it  tbe  lo  l^^>  mpev^  were  car- 
ried to  account  of  itir  rrf  euues  ' — I  d^it  dm 
aee  tbe  bauks :  ii  tbr\  were  v*A  rarne«l  i?  ac- 
ooanirf  revenues.  w'ii%  ibcu^i  C.  O  Dc«o  L-e 


How  Inng    have    yon    k&owa   Comaol   tl 
f&.'-— 1   have  known  L.m   ju  year»:  Lr  i» 

n\  Ir.erd  ;  and  I  l»..*Te  h  t.  ii- 1*  an  h  -o^M 
man.  and  to  Ur  tru<:rt;  Ug-.Ti  K^h  -.  it  a  3lu»ir- 
man  lakes  as  oaio.  Lr  u.u^i  bv  b«i:>-«e«! .  ii  he 
swears  la»eiy.  be  rr.u»t  be  ru:nc\i  bcre  az:d 
brreaher.  an  1  «ul  ceriai'Jy  ^^  t  -»  he^l. 

i>o  ycu  t^^ve  thai  C\>xiu.  O  Dcen  won* J 
swear 'in  t.mes  to  a  :'*:».'.v  :-  No.    1  U.4«tc 


in  my  own  miDd,  that  m  MaSBafaaa  whsiOi 
der«iiinds  the  K-^n  wirl  u^  take  a  Mw  saA. 
Didyoa  ever  bear  ot  a  Mmwiwaa  ok^fi 
fa>^  oAih ." — I  «ay.  thai  »  Hanmitaaaa  wbt  ii 
acqaa^nicd  » iib  ilic  Iworafi  m  lA  tKH ;  ¥km 

Do  ^ou  ibiak  ibal  Cocr-ao*.  O  E>evB  wiD  i« 

■ 

swear  fatft<4«,  m^rrit  fr-ui   Lt»   k'^owW^e  d 
the    Ko?aii  ^ — I   fup;io«e    be   w  'i   mr<  m 
atco-.«i.t  .  Sui  lie  » ii;«  Inefi4.  a»d  I  kaai 
1 1  Ic  aij  if'-oi  Bkaii :  I    t^ufw^  be  «oai4 
ft^ak  t.:.»e!_\  ui  c«mibvu  c«ia« cr^Ativ ;   I 
«a\s  Svunu  bim  lo  >pe3k  uie 
un  '  ilh. 


%om 


iaSacihia 


Moonsby  <v^Ji*  O 

II.  I  C-maul  O   Deeo    leil 
Fonke  l.iicd  up  aiiv  liuof 
No. 

D;u  be  teJ  you  any  ihia^ 

^\  by  f! id  yoa  lekl  Gui 
wa»  n«whssary  to  i^ive  Comaul  O  Uea  lliNO 
rupees  : — Bccaose  tbey  arw  both  aj  inmk 
anu  I  « ishei  lo  seale  tbe  di«|iaie. 

.4rv  ^ou  10  any  eaplay  meat  ?—>!  hatew 
settlr^i  wases  ;  bat  I  ttaj'akMa  Mr.  Bvwdh. 
Mr.  Graham  rKoauncndcd  ma  ta  bim  oIb 
he  wect  ait  ay. 

What  «ai^  did  yoo  rgc«ite  from  MrGsi- 
bam  .'— W  beo  at  Bordwaa,  Mr.  Grab^  ^ 
I.v  rupees  per  moaib.  Affer  tbai,  Ibatfa 
settled  wa^TPs  :  be  gare  warn  vbat  be 

How  lott^  did  1  oo  ttay  ai  B^rdwaa  ?- 
three  %eart. 

H<  w  l^nff.  in  the  wboie.  did  in  five  via 
Mr.  Graham.*— Ei^t  yi 


ThtG 


C 


Did  you  ever  receive  fi 

the  sum  of  1 3.001^ 

iv  -  —  1  never  did  rreeive  tbai 

n.l«e  1 1  lU  iM>r  any  other  sa^. 

•i.reciSy.     I  do  out  bcbeve  1  e 

O  Dfyo  till  be  came  to  — ^bc 

he  ii»ti;bi  have  attcaded  is  the 

oe««  :  but  1  did  aot  recollect  bia  face. 

D:d  you  ever  lell  Mr.  F«mbe.  ite^be 
^et  TiO  ot  bis  tcniplfff,  ifbe  ^M^ai  %m  be 
— Never,  m  tbe  tease  vbicb  I 
Fow  ke  has  given  to  tbea.     1 
to  be  a  inaa  of  icreat  ftiagalanty  :  1 
said.  1  cannot  »er«e  s 
ti.i4  fjcculariiy.     I 
luie  &anJ.  You  ma*t  part 
i\.n  I  ever  iceaot  or 
c^*uld  imp!y  socb  a 
•  .ill  it:s  init^iy,  bis  v 
p<'«t  >o!emDly  i^y.     I 
«iirb  a  bcentioosoeoa  of 
OKisi  iDtioute  freods;  aad  1 
of  o-cfideoce  wah  Mr. 
w:.  rh  iba  c^nvr 

D.J  }cu  noiprv 
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Mr.  Fowke?—-l  did;  tnd  I  mrfd  him.  I 
believe  it  was  owin||r  to  mj  not  liavinj^  served 
him  to  the  extent  of  hit  withes,  even  to  the 
ffntification  of  bis  private  resentments,  that  lie 
Sas  been  so  inveterate  in  his  enmity  to  me. 

Do  you  remember  the  time  the  complaint 
Was  made  to  you  by  Comaul  O  Deen  f  — -In  the 
iDontb  of  D«:*cember. 

What  was  the  complaint  ? — That  Mr.  Fowke 
had  been  very  urgent  with  him  to  declare,  that 
be  had  i(ireu  bril^  to  the  English  gentlemen, 
ftod  to  the  mutsuddies.  The  complaint  was 
made  to  me  verbally,  i  desired  to  have  it  in 
writing. 

What  more  passed  ?— I  have  said,  that  I 
desired  him  to  deliver  his  complaint  in  writing. 
I  am  not  certain  whetlier  he  brought  it  to  me 
that  day  or  not :  it  was  short,  and  1  did  not 
think  it  sufficient  for  a  complaint.  I  told  him. 
That,  if  he  wished  I  should  take  public  notice 
of  what  he  complained,  his  paper  should  con- 
tain the  whole  of  his  injuriss.  Mr.  Vansittart 
was  there,  and  said  the  same  words,  or  tu  that 
effect.  Comaul  O  Deen  took  my  Moonshy ; 
they  sat  down,  and  drew  out  his  complaint. 
He  laid  it  before  the  board. 

Did  Comaul  O  Deen  ever  make  any  other 
complaint  to  you?- —He  complained  to  roe  in 
April  last.  He  came  to  me  one  morning  in 
great  avony,  and  the  collar  of  his  jamma  was 
torn  :  he  coin|dained  that  Mr.  Fowke  had  com- 
pelled him  to  sii;n  an  arzee,  misrepresenting 
the  contents  of  the  former. 

Do  you  remember  an}*  particular  conversa- 
tion l>etween  Mr.  Barwell  and  Mr.  Fowke,  at 
the  time  of  the  examination  at  the  chief  jus- 
tice's?---Some  words  of.  heat  parsed,  respect- 
ing the  furd.  Mr.  Fowke  addressed  Mr.  Bar- 
well  with  much  vehemence  both  in  cuunte- 
fiaiice  and  expression ;  and  said,  '*  Mr.  fiar- 
weli,  will  you  declare  on  your  honour  and 
your  oath,  that  you  never  received  the  45,000 
rupees?**  They  were  n)entioned  so  pointed, 
that  I  believe  them  to  be  the  very  wonis :  I 
will  not  say  |>oyitively  they  are  the  exact  words. 
Mr.  liarwell  replied,  He  could  declare,  upon 
his  houuitr  and  his  oath,  that  he  never  had. 
There  were  many  more  words  passed. 

Are  you  acquainted  with  Comaul  O  Deen? 
•••I  know  him  only  from  circumstances  by 
which  I  am  neariy  affected.  I  have  heard  no- 
thing paiticular  of  his  character.  The  cause 
of  his  comini;  to  Calcutta  was  to  answer  to  a 
pom  plaint  made  by  sir  Edward  Hughes,  for 
want  of  provisions  to  supply  his  ships  at  In- 
irella.  I  desired  the  chief  of  the  C<unmittee  of 
Revenue  to  send  for  biin :  1  do  not  know  wlie- 
ther  he  appeared. 

Did  you  say  these  words  to  ComanI  O 
Deen,  **  They  are  three  gentlemen,  lam  but 
two'*  ? — [  do  not  recollect.  I  believe  1  did  not 
make  use  of  these  words,  because  1  did  not 
think  his  complaint  a  matter  cognizable  by  the 
•ouncil. 

Were  ever  the  contents  of  the  ford  men- 
tione<l  in  conncil,  or  any  where  else,  that  they 
came  from  Mr.  Fowk^f**!  kelitfe,  from  fto 
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other  than  Comaul  O  Deen,  or  from  those  1' 
understood  he  bad  spoke  to  of  it. 

Had  }ou  ever  any  conversation  with  Comaul 

0  Deen? — 1  conversed  with  Comaul  O  Deen 
on  the  day  in  which  I  sent  him  to  the  Chief 
Justice.  On  the  close  of  the  examination,  th« 
judges  delivered  it  as  their  opinion,  That  ther« 
were  grounds  for  a  prosecution.  He  was^al- 
lowe<l  till  the  Monday  to  declare  whether  h« 
would  prosecute  or  not.  I  saw  ComanI  O  Deen- 
on  the  Saturday  and  Sunday :  on  Saturday  1 
examined  him,  and  cross-  examined  him,  and 

Gut  questions,  to  sift  the  truth ;  and  warned 
im  as  to  the  consequences  of  a  false  com- 
plaint, of  the  certaintjT  of  detection,  and  it9 
effects;  which  L  told  him  would  be  infamy  to 
him,  and  injury  to  me.  He  persiste<l  in  it  re- 
peatedly, with  circumstances  which,  to  my 
judgment,  convinced  me  there  were  grounds  for 
a  prosetnition.  I  had  the  precaution  to  ask  the 
Judges,  I  think  the  Chief  Justice,  Mr.  Hyd#>, 
and  Mr.  Justice  Chambers,  Whether  I  might, 
with  propriety,  see  and  question  Comaul  O 
Deenr   To  which  they  replied.  That  i  might; 

1  accordingly  saw  Comaul  O  Deen  on  the 
Saturday  and  Sunday. 

Did  you  interrogate  him  thot  from  anj 
distrust  you  had  of  his  character,  or  from  any 
doubt  ot  his  complaint?— Neither  from  any 
distrust  in  the  character  of  the  man,  or  cir- 
cumstances in  the  story  ;  but  from  this  prin- 
ciple, that  I  would  rather  have  submitted  to  the 
injury,  if  1  had  not  had  the  strongest  ground* 
for  my  own  conviction. 

Had  Mr.  Fowke  any  employment  nnder  go- 
vernment?— No. 

H«»w  long  have  you  known  Mr.  Fowke?— 
I  have  seen  him  some  years. 

Did  you  know  him  on  the  coast? — f  did 
not  know  him  on  the  coast.  I  do  not  know  hie 
character :  1  might  have  heard  of  him  ;  but 
nothing  that  made  any  impression  upon  mjr 
memory.     What  I  know  of  him,  I  know  since, 

Ditl  you  ever  know  him  guilty  of  anv  dis-* 
honest  or  dii^honourable  act? — It  is  a  difficult 
question.  I  will  not  pretend  to  say  that  E 
know  him  guilty  of  either:  unless  J  could 
prove  sutrh  acts,  1  should  not  care  to  mention 
them  in  a  court  of  justice.  He'  baa  had  dis-" 
putes,  and  those  disputes  have  been  referred  to 
u)e ;  but  people  that  dispute,  are  apt  to  place 
dishonest  motives  to  tUo^te  with  whom  they 
dispute.  I  always  considered  him  of  a  violent 
and  morose  tenfper;  and,  while  onder  that 
inOuence,  too  apt  to  insinuate  actions  in  which 
he  is  concenxed  to  base  and  bad  motives  in 
others.  I  do  not  recollect  any  dishonest  or 
dishonourable  acts  ;  hut  he  is  violent  to  the  last 
degree.  The  disputes  were  personal  qtiarrels  ', 
I  believe  never  determined.  1  acted  as  a  me- 
diator, never  as  a  judge. 

BIr.  Barwell  sworn. 

Do  you  know  Moooshy  Sodder  O  Deen?— 
I  do. 

Do  Tou  remember  any  conversation  that 
pasted  bctwteo  you  and  bim  ?— Yea.    Hegave 
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ne  informatioo  of  what  CoimuI  O  Dfen  told 
him :  it  vrai  at  the  time  that  Comaul  O  Deen 
iDade  hit  complaint  of  t iolcoee  hy  Mr.  Fowke 
aoii  Maha  lUjah  Nundocomar,  wihich  1  under- 
stood was  the  roakio^  him  prefer  a  com- 
plaint, in  which  the  H^ternor  general  and  my 
name  were  mentioned,  that  papera  had  been 
taken  from  him,  which  he  desired  to  he  return- 
ad,  from  which  ruin  would  be  the  consequence 
of  their  being  deli? ered  in  to  the  board.  I 
was,  at  the  period  of  time  Comaul  O  Deen  first 
Went  to  complain,  at  my  gardens.  Moonshy 
Sudder  O  Deen  did  not  mention  to  me  any 
•ums :  Uie  6rst  I  heard  of  it  was  when  1  at- 
tended the  juilges,  on  a  summons.  The  manner 
in  which  the  complaint  was  mentioned  was 
general. 

Do  vou  remember  what  passed  between  yon 
and  Mr.  Fonke,  at  the  examinaiion,  before 
tba  judges? — As  soon  as  Mr.  Fowke  made 
his  api>earance  before  the  judges,  he  declaimed 
a  good  deal  on  the  goodness  of  his  character, 
long  eiitablislied ;  that,  on  the  charge  of  such 
•  OMU  as  Comaul  O  Deen,  who,  he  said,  was 
the  scum  of  the  earth,  and  descr? ad  no  credit, 
his  character  shonld  stand  superior.  In  the 
course  of  this  declamation,  there  were  many 
contradictions.  I  was  of  opinion  at  that  time, 
and  am  at  present,  Mr.  Fowke  professed  much 
candour.  In  proof  of  this  candour,  I  saw  two 
|iapers  produced,  which  had  been  dehvered  in 
as  the  folunlary  act  of  a  man  who  had  posi- 
tif  ely  declareil  they  were  the  papers  he  aakeil 
back  ;  that  they  were  falsa,  and  must  not  be 
deli? ered  in  to  tne  go? ernor  general  and  coun- 
cil. In  the  course  of  the  declamation,  Mr. 
Fowke  further  said.  That  he  prided  himself  in 
the  conduct  he  had  taken  up ;  and  that  it 
ahould  be  his  part  to  bring  e? ery  i tllain,  rogue, 
cr  rascal,  or  words  to  that  effect,  to  justice.  1 
did  not  expect  that  he  would  take  upon  him, 
before  the  tribunal  of  the  justices,  to  judge  of 
the  conduct  of  myself,  lie  applied  directly 
to  me,  and  said,  **  Sir,  can  you,  upon  your 
honour  and  your  oath,  declare  thai  vou  never 
recei?efl  45,000  rupees  from  Comaul  O  Deen  ?" 
1  was  so  much  hurt  by  this,  and  confeaa  a  little 
irritated,  that  I  interrupted  Mr.  Fowke,  and  de- 
nted the  receipt  of  the  money  in  the  solemn 
■Banner  he  had  called  upon  me.  There  was 
more  altercation  between  us ;  but  he,  at  last, 
aeemed  satistied  with  my  reply :  he  expressed 
himself  to  that  effect.  Thia  extraordinary  call, 
at  the  period  it  was  applied,  had  such  an  effect 
upon  my  mind,  that  1  declared  publicly  and  po- 
aitively,  before  many  other  gentlemen  con- 
cerned, that  1  would  prosecute  Mr.  Fowke. 
f  >n  this,  some  remark  was  made  on  the  vin- 
dictiveuess  of  the  assurance,  and  the  existence 
of  such  a  paper  as  the  furd  abaolutely  disclaiai- 
ed.  As  1  was  only  offended  at  tlie  question 
which  had  been  put  to  me,  and  which  seemed 
to  confirm  the  evidence  of  Comaul  O-Deen  in 
ao  strong  a  manner,  1  was  rendered  watering 
hy  the  assurance  of  Mr.  Fowke,  imagining 
tbece  might  [KMsibly  be  some  mistake,  and  it 
■aigbt  be  a  mcaos  artl'ully  wore-in  by  a  black 


plan  to  engage  in  hie  canae :  I  tlierafere  pre* 
fessed.  at  the  doae  af  the  e? cning,  that  I  waali 
weigh  all  thcae  circumstanoca  in  nay  mmk\ 
that  a  public  aaaurance  frona  Mr.  Fowhe  might 
satisfy  me ;  and  it  was  ool  my  intCDtiaa  to  haft 

Kroaecuted  that  genllemaB.  1  acilkMr  sake! 
ill,  nor  waa  houad  orer  to  prasccutc.  Bat, 
considering  all  circom^tances,  couaidering  thid 
Mr.  Fowke  waa  under  prosecution,  it  mighl 
posaihly  be  imputed  to  other  niutiTflS,  if  I M 
not  gif  e  him  an  opportunity  c»f  aconiitiog  hia- 
self  to  the  public :  influenced  by  these  rasNBi^ 
(  I  directed  my  counsel  to  prosccuts,  and  Mtks 
I  proof  to  the  ew idence  there  naight  be  pradacri 
I  before  the  court.  Yet,  though  I  have  dHi 
this,  1  cannot  end  without  remarkiniTi  that  its 
not  consistent  with  the  good  of  society,  or  iki 
profession  of  candour  and  attention  to  the  vel> 
fare  of  the  community,  that  a  private  geatk- 
I  man,  not  possessed  of  any  publio  truat,  shsaU 
declare  that  he  has,  and  propoaca  to  hold,  is 
oiBce  for  the  investigating  and  redrcasiagsf 
grievances ;  and,  whatever  may  be  the  drtiw- 
minationof  the  jury  tauchinHf  the  innooesesif 
Mr.  Fowke  respecting  the  furd,  I  flatter  mysdf, 
some  effectual  means  will  he  taken  by  theia,t» 
put  a  stop  to  all  oflices  of  inquiaition  hut  whst 
the  law  authorizes. 

Did  you,  or  did  yoa  not,  ever  receive  il» 
45,000  rupees,  or  any  part  of  it?~l  did  sot 
receive  the  money,  or  any  |»art  of  it ;  nor  tw 
benefited  hy  any  donation  Irooi  ConMsl  0 
Deen. 

Do  you  recollect  any  thing  that  pasaed,  R- 
spectiniT  a  book  which  Mr.  Fowke  UAed  up  v 
strike  CuinaulO  Deen? — What  1  recollect  rf 
the  evidence  given  on  the  fii-at  day  befora  tkt 
judges,  and  of  Mr.  Fowke's  apeecb  :  it  watJs- 
clured  on  the  complainant's  vide,  That  for  ie> 
fusing  to  authenticate  the  furd  properly,  to  tks 
beat  of  my  recollecti«)n,  Mr.  Fowke  apwaid 
him,  and  lifUd  up  tliis  book,  putting  binuelf  is 
a  |K>sture  to  strike  Comaul  O  Deen.  Mr.  Fawhe, 
on  the  other  side,  said.  The  man  was  whiaio| 
and  troublesome ;  that  ha  made  some  rsprs* 
sentaiions  about  the  pa|iera  which  bad  been  d^ 
livered  in  to  the  governor  and  council ;  and  Mr. 
Fowke,  not  being  satisfied  with  bis  reprcasata 
tinns,  retained  the  papers,  and  ordered  him  Is 
go  about  hia  business ;  that  Comaul  O  Dcea 
did  this  in  great  distresa ;  and  aoon  alVrr»  aa  I 
understood,  returned  with  Mr.  Francis  Fowkc^ 
to  gain  a  reapite  of  a  day  or  two  for  tbo  deKvay 
of  the  papers.  The  dutarhance  that  aroae  ia 
the  street,  I  bdievr,  is  publicly  known  to  evaiy 
inhabitant  in  the  town :  it  waa,  nf  ronpcqnsarft 
a  declared  one  of  the  apprelienaion  ibe  maa 
was  in  for  the  delirery  of  those  papers ;  which 
howeier  were,  in  despite,  delivered  in  la  tba- 
public  lioard :  aa  to  one,  it  aaems  of  a  aalsn 
that  I  think  might  he  in  aome  degree  adasitliJ  \ 
that  his  character  had  been  arandalissd  by  this 
man,  and  thia  he  thonght  a  proper  mode  la  is- 
store  it.  Your  lordahip  and  the  jury  wil  jodgt 
how  justifiable  these  meaaa  were,  in  inakiBi 
that  the  free-will  of  a  nao,  whiob  ha  paailMy 
dcdarad  waa  against  it 
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CroU'Examinatian* 

Whit  do  yoa  aodeisUuid  to  be  the  etoie  of 
Hr.  Foirke's  lifUii|^  up  the  book  P— >!  umlcr- 
tlood  Mr.  Fowke'f  rooooo  for  lifting  op  the 
%ook  was  to  i(et  rid!  of  o  man  that  was  troable* 
•ome.  Mr.  Fowke  dUl  ooofeM,  that  Mr.  Fran- 
€11  Powke  ined  him  for  a  reapite  from  pment- 

%lhe  papera. 
lid  you  ever  hear  of  the  furd  from  any  other 
person  oesidetComaul  O  Deen  P — I  newer  beard 
of  the  ford  but  from  Comaul  O  4>cen  and  such 
•a  he  had  told  it  to.  The  strong^  preaamption 
1  had  at  first  to  belitfe  the  exwtence  of  the  ford 
Was  from  the  onestioo  pat  to  me  by  Mr.  Fowke, 
and  his  public  declaration  respecting^  the  powers 
he  proposed  to  execute  in  the  iUTeitigatioD  of 
csomplaiots. 

C2.  6y  the  Jury.  Did  Mr.  Fowke  deny  the 
eiistence  of  the  ford  before  he  put  thequeetion 
io  you,  and  before  you  declared  tou  could  not 
prosecute  him,  or  aAer  ?— J.  1  do  not  recolleot 
4hat  Mr.  Fowke  before  denied  the  ezietenee  of 
the  furd ;  on  my  reply  in  assereratioo,  he  said, 
Be  waa  aatisficd ;  it  was  at  or  afler  the  time  I 
•aid  1  would  prosecute  him  ;  it  waa  not  deoied 
before  the  queation  waa  naked  me ;  that  was  io 
the  morning,  the  other  In  the  afleroooo. 

Mr.  ElUoi  awom. 

^  Do  you  remember  any  particular  cent ersa- 
lion  between  Mr.  Barwell  and  Fowke  at  the 
chief  justice's  ?-  -Yes ;  Mr.  Barwell  apeakioji^ 
to  Mr.  Fowke  respecting  his  conduct  in  this 
affair :  Mr.  Fowke  askc3  him,  with  a  degree 
of  passion.  If  he  could  ffire  him  his  honour 
uno  his  oath,  that  he  had  not  receired  the 
45,000  rupeee  P  Mr.  Barwell  anawered,  That 
he  could  giro  him  his  honour  nod  oath,  he  had 
not :  on  which  Mr.  Fowke  then  said.  He  most 
acquit  him ;  as  he  always  himself  took  that 
method  of  wiping  away  aocuaatioaa  brought 
against  him ;  and  he  thought  that  arery  gen- 
tleman should  do  the  same. 

Do  you  remember  any  thing  particular  that 
passed  respecting  Mr.  Fuwke's  lifting  up  a  book 
to  strike  Uomaul  O  Deen  f— Some  questions 
being  put  to  Comaul  O  Deen  by  one  of  the 
judges,  I  do  not  recollect  which,  with  a  view 
to  ascertain  the  foot  of  Mr.  Fowke's  bating 
lifted  np  a  great  book ;  Mr.  Fowke  said,  He 
would  save  them  that  trouble,  by  informing 
them,  that  the  book  be  lifted  op  waa  a  f  oloma 
of  Cburchiirs  Voyagea  f  thai  he  did  it  becaoae 
Comaul  O  Deen  was  troublesome,  taok  hold  of 
his  legs,  and  demanded  back  the  arsee  which 
he  haS  before  giren. 

Kt&dertuwv  iwom. 

Were  yon  erer  with  Cooiaol  ODeai  alMr. 
Fowke's  boose  r—1  wuiu 

Did  you  e? er  write  an  uneo  bj  tha  diraetkm 
of  Maha  Ri^  f— Yea. 

Relate  the  ctreMmtOBem.— One  day  Comavl 
O  Deen  took  OM  to  Maha  Rqiah'a  hoMO :  he 
went  and  aatdowo  with  HaboRi^t  I  etiid 
vMiott;  abaottwaorthMigwfiHiamrmrfi 


he  called  me ;  when  I  went  in,  Maha  Rajah 
desired  me  to  sit  near  him ;  he  gate  mea  pieco 
of  paper,  and  bid  me  write  out  a  foul  draught 
of  an  arsee;  I  took  the  paper,  and  liegan  to 
write  out  a  draught :  when  I  had  wrote  out  the 
fair  draught,  I  gate  it  to  Maha  Rajah ;  Maha 
Rajah  gare  it  to  Doman  Sing,  and  bid  him 
wnte  it  ofer  again  ;  }  did  not  anew  his  namo 
then :  Doman  Sing  wrote  it,  and  gate  it  to 
Maha  Rajah  ;  Maha  Rajah  then  aiid  to  me. 
Do  you  write  a  fair  copy  of  it :  Comaul  O 
Deen,  addreaaing  the  Maha  Rajah,  said.  Thai 
he  had  a  pain  in  his  belly,  and  desired  to  go 
home  ;  tnat  be  left  me  to  write  whaterer  the 
Maha  R^sh  might  order,  and  bad  me  stay,- 
■^yin?}  ^  y*v,  hating  wrote  the  lair  copy  of 
the  draught,  follow  me:  he  then  went  away  : 
1  staid  tMre  one  half  par  of  the  night ;  when  I 
had  wrote  a  fahr  copy  of  the  ariee,  1  gate  \i  to 
Maha  Rajah :  Maha  Rajah  read  It ;  and  when 
be  had  so  done,  he  saio  it  waa  well,  and  bid 
Yar  Mahomed  go  with  me  to  Comaul  O  Deeni 
Yar  MahoBMil  and  I  came  away  fiom  Maha 
Rajah'a  together,  and  went  to  Comaul  O 
Dm'a ;  Yar  Mahomed  sat  near  Comaul  O 
Deeu,  and  said,  Maha  Rajah  had  sent  him  | 
do  yon  put  your  aeal  to  thia  arsee :  Comaul  O 
Deen  then  took  the  arsee,  and  read  It;  an4 
said.  There  was  no  agreement  between  the 
Maha  Raiah  and  him,  that  he  shookl  seal  it : 
he  said.  He  net  er  would  seal  it ;  that  he  oaosed 
it  to  be  written  only  for  the  Maha  Rijah's  pleai* 
sure ;  and  if  hereafter  he  should  be  called  upon, 
he  couM  not  prote  it :  Comaul  O  Deen  said. 
How  can  f  seal  it  P  Tar  Mahomed  then  said| 
Yon  may  do  u  yon  please  s  if  you  won't 
seal  if,  I'll  ffo  awa? :  Comaul  O  Deen  thea 
gate  Yar  Blaboaied  h'la  hooka  to  smoke ;  he 
soon  after  went  away  ;  and  when  he  had  got 
on  the  stair-case,  I  abo  went  away  t   Comaol 

0  Deen,  when  Yar  Mahomed  was  ffoing  Away, 
asked  me,  What  do  yon  think  would  hate  beea 
the  consequence  had  I  put  my  seal  as  Mahe 
Raiah  desired :  I  answmd,  It  would  be  rery 
bad;  whatsrer  you  do,  look  to  the  conse* 
quences. 

Were  you  at  Mr.  Fowke^s  with  Comaul  O 
Deen,  the  day  the  dwputes  happened  P— I  was. 

Relate  them.— ComanI  O  Deen  went  u^ 
stairs ;  I  staid  below ;  about  two  or  three  gur- 
ries after,  at  first  Mr.  Fowke,  then  Maha  Ka- 
iah,  and  after  Comaul  O  Deen,  came  down  ; 
Mr.  Fowke  had  got  into  his  palanquin,  Mahm 
Rajah  was  totting  fai,  when  Comaul  O  DeeH 
went  up  to  him,  and  ssid,  Get  me  back  those 
folse  ptpers  of  barramutto,  that  you  and  Mr. 
Fowke  MTO  caused  me  to  write  against  the 
gentlemen;  I  cannot  br  iny  means  prore 
them ;  this  wlH  be  tery  nod  both  for  you  and 
mo ;  but  more  so  for  eie,  both  my  honour  and 
fiirtetio  wHI  be  afibcted ;  for  God's  sake,  get 
me  them  again ;  and  begged  by  the  Duoy  of 
the  Coomany  and  the  council  for  them  again; 

1  saw  this ;  whee  Maha  Rajah  gate  him  no 
iiswcr,  he  thee  cried  out  again  Dnor,  and  at* 
tMMMOd  la  tot  lets  his  palanquin :  Yar  Maho» 
mmfmi  NeiM  Siig  asked  Urn,  Where  b^ 
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ffeotlemen,  1  caanot  prave :  tbit  will  be  f  cry 
Md  for  mr  ;  i;ive  me  the  iMpeiv  back :  whc^ 
tber  Maha  Rajah  |^f«  him  aoy  aiwwer  or  bo, 
I  dill  not  hear :  Coinaul  O  Dern  then  tare  tbo 
collar  of  bif  jammtth,  and  began  lo  cry  oot, 
Dooy  u|ioo  the  kin^t,  the  company^  aod  iIm 
court ;  he  went  to  vet  into  hw  palaoqoio,  bvl 
Yar  Mahonneil  and  Hetto  8iog  laid  bold  vf  bio 
hands:  he  di^en(;a|;ed  himself  from  them,  and, 
cryin^jf  cot  Duoj,  ffot  into  hit  palaoouio,  aad 
went  a  way :  when  the  palanquin  bad  |fot  col 
of  the  lane  upon  the  i^reat  road,  there  were  two 
hircarrabv,  one  laid  bold  of  the  palonqaio  be- 
fore, and  the  other  v.'ai  behind  :  1  waa  at  that 
time  at  a  dialance,  and  did  not  bear  what  paaeed 
between  ihem:  the  palanquin  went  oo,  and  I 
went  on  towards  the  Lilla  cutcberry. 

Comaul  O  Dttn  a|^in  called. 

At  the  time  Mr.  Fowke  lifWd  up  the  book« 
and  fell  in  a  paasion  with  you,  what  waa  tbo 
occasion  of  it  ?  •  -  When  he  asked  me  lo  aeal  tbo 
arsee,  I  aaiti,  tbw  is  not  au  ariee,  tbia  ia  a  jabob 
8aw4ul. 

Did  Mr.  Fowke  say  any  thing  lo  yon  tbal 
day  ab<iut  bribeH  ? — Not  that  day :  we  took  out 
the  furd,  but  said  nothing  about  bribes  before  bo 
flew  in  a  passion,  afW  I  sealed  the  anee»  and 
waa  down  on  the  ground. 

Did  Mr.  Fowke  ewer  direct  voo  to  write  any 
thing  particular  upon  the  fufJf--I]edid  ooC 
tell  me  what  particular  words  lo  write:  I  wrolo 
*  Kuasan  needum'  and  *  Dadum.' 
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was  going  P  he  dbengaged  biroaelf,  and  got 
into  hia  palanquin :  when  be  had  got  out  of  the 
lane  which  leails  from  Mr.  Fowke*s  house  on 
to  the  great  road,  a  hircarrab  came  up  to  him, 
and  aaid,  Where  are  you  goin^  ?  you  roust 
turn  bark;  Mr.  Fowke  and  Maha  Kajsh  call 
you :  having  disengaged  himaelf  from  the  hir- 
carrab, he  went  to  the  goremor'a :  1  staid  be 
low ;  Coouiul  O  Deen  went  up  to  acquaint 
bim. 

Whose  servanla  were  Yar  Mahomed  and 
Nettoo  Sing.' — i  now  hear  they  are  Maha 
Bajah'a. 

Did  you  know  whose  hircarrab  it  waa  that 
€ame  up  to  C.  O  Deen  ? — 1  did  not  know  then ; 
I  since  bear  be  waa  Maha  Rajah's. 

Huuein  Aiti  sworn. 

Whoee  servant  are  you  ? — Comaul  O  Deen's. 

What  is  }oiir  employment? — I  am  his  con- 
auma ;  all  tlie  ezpences  of  his  bouse  and  his 
Fardrobea  are  under  my  charge. 

Have  you  the  cuslo<iy  of  his  seal  ? — Yes. 

Can  it  be  uned  without  your  knowledge  ?•» 
When  he  ffoes  to  Durbar,  be  takes  the  small 
teal  upoo  bb  finger ;  when  it  is  in  my  poe- 
ieaaion,  be  cannot  use  it  without  my  pn%ity  ; 
it  b  alwa^a  in  my  possession  hut  nhen  be  goes 
out. 

Is  that  (the  arzee  being  shewn)  the  impres- 
aioo  of  the  aeal  which  Comaul  O  Deen  used  to 
Wear  on  his  Hoger? — It  b. 

Do  you  know  Yar  Mahomed  ? — Yea. 

Whose  aerrant  b  he  ? — I  hear,  Maha 
Raiah's. 

Did  you  ever  see  him  at  Comaul  O  Deen's 
bouse  ? — Yes ;  that  night  he  brought  the  paper 
lo  seal. 

Give  an  account  what  passed. — As  he  and 
Kewdernawaz  were  going  op  staira,  Kewder- 
nawaz  said  to  me,  Bnng  the  siua  dwoii  and  the 
box,  in  which  the  aeal  is,  perhaps  there  will  be  a 
jMper  to  be  sealed.  I  went  and  got  the  aiua 
dwoit,  and  the  box  with  the  aeal,  and  gave  them 
to  Huttoo,  and  told  him  to  stand  with  them  on 
the  stair-cane ;  Huttoo  is  Comaul  O  Deeii'it 
cook :  I  then  went  to  where  C.  O  Deen  was 
aitting,  and  walked  up  and  down  the  veranda. 
I  did  not  hear  what  conversation  pasaed  between 
Comaul  O  Deen  and  Yar  Mahomed.  C.  O 
Deen  gave  him  his  hooka  to  smoke,  and  w  hen 
he  haudone,  he  went  away  ;  1  follow<rd  :  Hut- 
too then  said  to  me,  Do  you  want  the  siua  dwoit 
and  the  seal :  i  i»aid,  the  business  for  which  it 
was  wanted  perhaps  will  not  be  done:  I  took 
the  siua  dwoit  and  the  box  away,  and  put  them 
in  their  proper  place,  in  the  joaha  connab  :  I 
then  went  lo  my  own  apartment. 

Do  you  know  Mr.  Fowke  ?-^ Yea. 

Were  you  ever  with  Comaul  O  Deen  at  Mr. 
Fowke's  hou>e?*-I  was,  aliout  two  or  three 
davR  after  this. 

State  w  hat  passed.— What  passed  out  of  floors 
I  kiio .«  :  M- .  Fuw  ke  fin^t  came  out,  then  Maha 
R^jhIi,  and  then  Couiaul  O  Deen  :  Comaul  O 
Deen  ^hu\  to  Maha  Hi«jah,  The  false  barramiit, 

vbicb  you  bavo  ciuied  am  to  wdie  tgaiait  the 
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Kemijet  iworn. 

Did  you  see  any  distiiibance,  some  time  ago^ 
about  Comaul  O  l>een's  palanquin  in  the  roadf 
— Yea. 

What  did  you  seeP-  — I  waa  going  oo  tbo 
mail  near  the  Bitah  Cimnah  of  Rajah  Raje* 
buUub :  I  saw  Comaul  O  Deen  in- his  paUoquio 
with  the  collar  of  liis  jammah  titrn ;  a  hircarrab 
from  behind  called  out,  Comaul  O  Deeo«  atop 
your  palanquin.  C.  O  Deen  did  not  OBiadbim, 
and  went  on.  The  hircarrab  ran  up,  got  bold 
of  bis  palanquin,  pulled  it,  and  aaid,  Wbero 
are  you  going  f  Maha  Rajah  calb  yoo,  and  . 
Sauh  calla  you.  The  palanquin  stopped^  and 
Comaul  O  Deen  called  out»  Duoy  upoo  the 
kmg,  the  company,  the  audalet,  and  the  go- 
vernor ;  and  aaid,  They  have  caused  me  by 
force  to  write  out  a  paper,  and  now  have  sa^t  a 
hircarrab,  and  are  making  dbputes:  having 
disengaged  from  the  bircarrab,  be  went  on* 
This  b  all  I  saw. 

Muthurtr  Mahomed  sworn. 

Do  you  know  Comaul  O  Deen?— Yea. 

Do  you  know  Mr.  Fowke ?^ Yea. 

Do  you  know  bb  boaae  ?— •  Yea. 

Did  you  never  see  Comaul  O  Deou  tbcraP— « 
One  flay  I  saw  him  there. 

How  long  since  ?--Tlt  may  bo  two,  two 
quarters,  or  two  half  iDontbs  ago. 

Relate  what  paaaed  wbeo  you  saw  Comaul 
O  Deen  cooie  out  of  Mr. .  Fowko'a  iiouaew* 

Mr.  Fowfce  camf  tt  Jam,  thai  Maba  lUyih 
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i»4l  Comaul  O  Deen.  Comaul  O  Deeo  said 
to  Maha  Kajab,  Give  me  back  again  the  false 
lAipers  which  you  bate  caused  me  by  turce  to 
mrite :  I  have  i(if  en  no  one  any  money  ;  give 
■De  back  the  papers:  be  then  called  out,  Duoy 
upon  the  kiug,  the  council,  and  the  company, 
Mid  tore  the  collar  of  his  jammah :  be  got  into 
hi*  palanquin  ;  and  when  be  bad  got  npoo  the 
flpreal  road,  a  hircarrah,  or  bircarrahs,  ran  up, 
■nd  laid  bold  of  bis  palanquin,  andMiid,  Naba 
Rskjah  calls  vou,  and  Mr.  Fowke  calls  you, 
turn  bock.  They  disputed  for  some  time;  Co- 
■Bmul  ODeen  then  went  away  to  the  governor ; 
and  1  came  by  the  councii-hotise  to  my  own 
lutuse. 

CraU' Examination. 

Whose  servant  are  you  ? — I  am  the  ser? ant 
4>f  Tyzulla  Sulcin,  his  vakeel. 

How  came  y  uu  to  go  to  Mr.  Powke's  bouse  ? 
—-There  is  a  durbar  there ;  every  body  goes 
there. 

Did  any  body  order  you  to  go  there  P— M^ 
particular  business  was,  to  go  there  tn  see  if 
any  complaints  were  lodged  against  my  master. 

Were  you  up  stairs? — No';  I  vias  at  the 
iNiter  gale. 

Did  \  ou  not  usually  go  up  stairs  to  the  dur- 
bar?-—If  1  had  heard  of  any  complaints,  I 
•bould  have  ^<nle  up  :  I  bad  beanl  there  was  to 
be  a  complaint  mailf  against  my  master  by  one 
Perinaiiy,  and  I  went  there ;  but  upon  enquiry, 
I  tunnd  that  the  complaint  was  not  there ;  I 
tberelore  went  away  :  nben  I  bad  businetm,  I 
■sed  to  go  up  stairs ;  u  ben  I  only  wanted  to 
nake  an  enquiry,  1  staid  below. 

Colonel  Thornton  sworn. 

Were  you  formerly  acquainted  with  Maba 
Rajah  Niindocomar? — I  have  seen  him. 

Were  you  one  of  his  bail  ?<— 1  was. 

Were  you  one  of  those  gentlemen  who 
formed  the  pr(»cessional  visit  to  Maha  llajab 
Nundo<'oniar  ?— I  vi»iited  bim  ;  J  went  In  my 
chaisp,  but  not  in  processimi. 

Who  went  with  you  ?^General  Clavering, 
colonel  Monson,  Mr.  Fowke,  Mr.  Addison; 
and  I  beUeve  captain  Webber,  but  I  do  not 
perfectly  remember. 

Do  ^ou  n'member  the  day  on  which  this 
yfWa  was  paid  ?— 1  do  not  recollect ;  I  think  it 
was  the  day  after,  or  two  days  at\er,  the  exami- 
Batioii  before  the  judges. 

Was  the  visit  made  before  yoo  gate  bail,  or 
after  ? — I  cannot  recollect. 

At  lUe  time  of  the  visit,  was  yoo  acquainted 
with  the  examination  ? — Yes. 

Upon  w  hat  (»ccasion  was  this  visit  made  ?— I 
contesks  that  1  thought  the  accusation  against 
Maha  Rajah  unjust,  and  that  he  was  very 
much  injur«>d,  from  what  Mr.  Fowke  told  me ; 
ther«*fore  I  paid  bim  a  visit. 

Do  you  visit  every  man  yoa  think  ODJoatly 
accuKed  ?— No. 

Did  yon  ever  vbit  Maba  Rajah  Nundooomar 
before  ?—Yaa:  and  ha7e  racdfed  rifiii  from 
Jum. 


Did  yoo  ever  risit  bim  in  company  before  ? 
—No. 

Do  you  think  that  bis  being  looked  opoo  aa 
an  injured  man,  was  the  general  reason  for  the 
visit? — I  do  not  know;  1  only  answer  tor 
myself. 

Were  yoo  present  at  the  examination  at  the 
Chief  Justice's  ?— I  was  some  part  of  the  time; 
I  went  upon  what  1  beard  from  others,  not  be- 
lieving the  existence  of  the  paper. 

Were  any  of  the  other  gentlemen  present? 
—Captain  Webber  was  prvsent  at  times ;  none 
of  the  other  gentlemen  who  were  on  the  visit 
there. 

Did  yoo  ever  bear  the  gentlemen  at  any 
time  declare  their  reason  for  making  this  visit  f 
—No,  never. 

What  passed  between  Nundocomar  and  the 

Rentlemen  duriiiir  the  visit  ?—Notbing  but  sa- 
ims  and  the  common  ceremonies. 

Crou-ETumination, 

How  long  have  you  known  Mr.  Fowke? I 

have  known  him  14  or  15  yeant,  thret- uf  which 
he  has  been  in  India  ;  my  at*quaintance  with 
him  preceiled  his  coming  out. 

Do  you  believe  him  to  be  an  honest  ntan  ?— 
I  do,  fnim  my  aoul,  believe  him  to  be  an  ho- 
nest man,  of  birict  honour,  and  I  think  inca- 
pable of  telling  <i  lie  on  any  occasion  ;  1  i^ever 
beard  any  ihmg  against  him,  but  a  great  deal 
to  his  honour. 

Per  Court.  Did  you  never  hear,  before  or 
af^er  the  visit,  any  reason  given  by  general  Cla- 
vering  ? — I  did  not. 

Did  you  ever  hear  that  general  Clavering 
paid  any  other  visit,  before  or  since,  to  Maha 
KHJab  Nundocomar. — 1  think  not;  i  do  not 
know. 

Capt.  James  Webber  sworn. 

Are  you  acquainted  with  Maha  Rajah  Nun- 
docomar? — f  am. 

How  long  have  you  been  acquainted?— Since 
my  arrival. 

Were  you  bail  for  him  ? — I  was. 

Did  you  ever  visit  him  ? — But  once ;  about 
three  months  ago,  as  the  general's  aid  de  camp, 
and  attended  him,  as  my  duty. 

Who  were  of  the  party  ? — ^Thc  general,  col. 
Monson,  Mr.  Francis,  colonel  Thornton,  Mr. 
Fowke,  Mr.  Addison,  and  myself.  The  general 
called  on  me  at  my  bouse,  in  bis  carriage  :  H 
was  but  an  hour  or  two  before  that  1  was  given 
to  understand  the  general  meant  to  pay  the 
visit 

Did  you  erer  hear  the  general,  before  or 
since,  give  any  reason  for  making  the  visit  ?— I 
do  not  recollect  that  f  ever  did. 

Do  you  remember  the  day  on  which  thia 
visit  was  paid?-— 1  can't  recollect  whether  it 
was  the  day  after  the  examination,  or  whether 
it  was  before  or  after  I  gave  bail.  I  think  I 
recollect  it  was  afler  the  first  examination. 

Do  vou  recollect  what  passed  at  the  visit  ?-• 
No.  1  believe  Mr.  Fowke  might  interpret  tbt 
commoM  complimeiili. 
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Did  To«  Ml  Mmk  Uic  visit  m  txtmordiDvy 
«De  ^-^No,  I  did  not. 

Did  yo«  ever  know  tbete  ^mtfemcn  pe? 
BUhB  lu^  a  vitit  bdbre  f— I  do  mot  know  if 
IImj  bad  been  tkera  before.  It  ii  my  dutv  to 
go  oo  viaiti  with  tbe  general ;  1  geoerally  do. 

Did  jon  know  the  ckarader  of  Maba  Rajab 
NuDdooomar  ? — 1  bad  beard  a  bad  cbaracter  of 
bim;  bat  I  thoogbt  people  prejodioed.  1 
beard  Mr.  Fowke  apeak  well  of  bim. 

Did  joa  ever  koow  general  Clavering  pay 
viiita  to  otber  black  men  f— I  never  knew  go- 
Dcral  CUvering  visit  any  black  man,  ezoept 
bim  and  Nabomed  Resa  Cawn. 

What  do  you  believe  was  tbe  reaaon  for  tbii 
visit  f--I  bdieva  tbey  visited  Maba  Rajab 
Nondocoroar,  because  he  had  been  lisrmerly 
■uoister  of  this  country. 

Do  you  believe  tbey  bad,  or  bad  not,  otber 
BMtiveaf 

[The  above  question  repeated.] — I  believe 
Ibey  bad. 

Mr.  Frmneii  Fomhe  sworn. 

Did  you  ever  see  your  father  lift  up  a  book 
lo  Comaul  O  Deen  ? — 1  did. 

Where  waait? — In  my  father's  bed-chamber. 

Were  you  in  your  father's  bedchamber  before 
Cooaaol  O  Deeo?  or  was  be  there  first  P—1 
waa  there  first. 

Which  of  you  went  out  first  P — Comaul  O 
Deen  did. 

Upon  what  occasion  did  your  father  lift  up 
the  book  to  Comaul  O  Deen  P— Comaul  O 
Deen  came  to  my  father's  bed-chamber:  1 
think  the  words  that  be  said  were,  **  i  will 
write  it  over  again."  When  he  came  into  the 
room,  I  observed  the  end  of  bis  jsmmah  over 
bis  neck,  and  his  hands  in  a  supplicating  pos- 
ture. He  advanced,  repeating,  i  believe,  the 
■ame  words.  My  father  waa  aitting  on  the 
bed :  Comaul  O  Deeo  threw  himself  at  bis 
feet,  aud  sttempled  to  take  hold  of  bia  lege. 
My  father  threw  himself  back,  or  rather  ob- 
liquely, 00  the  betl ;  and  hb  legs,  I  believe, 
passed  through  Comaul  O  Deen's  arms.  1 
mm  not  perfectly  clear  whether  my  father  bad 
the  book  in  his  hand  or  not:  I  rather  think  it 
was  lying  on  tbe  bed.  My  father  immediately 
lifted  up  the  book,  and  peremptorily  ordered 
Comaul  O  Deen  to  leave  the  room.    Comaul 

0  Deen  immediately  did  leave  it. 

While  Comaul  O  Deen  waa  on  the  ground, 
waa  any  paper  produced  to  him  by  your  father  ? 
— Not  that  I  aaw. 

If  he  had  produced  any  paper,  abould  you 
BOt  have  seen  it?— 1  think  1  should. 

Did  you  see  your  father  and  Comaul  O  Deeo 
tbe  whole  time?— I  did. 

Were  you  near  to  them  P — I  was. 

Did  you  hear  your  father  ask  any  qncttiooa 
irbile  Comaul  O  Deen  waa  on  the  ground  f*— 

1  did  not. 

If  be  had,  should  yon  have  beard  bim  ?— I 
tbink  1  sbonld. 
"*  -e  yon  beard  all  (bal  Conul  0  Dees 


1  ofJoiepk  Pawke  and  Mm^  [Ifllf 

has  said,  respeetmg  the  ford,  while  be  waa  ca 
tbe  ground  P — ^Tbere  waa  no  fbrd  pterfucad. 

Who  did  you  bear  first  Mtntiea  it? — I- 
oever  beard  of  it  till  tbo  day  of  Ibe  exami- 
natiOB ;  I  then  beard  of  it  fint  from  CaoMol 
ODeeo. 

Had  Comaul  O  Deen  made  any  mou  or 
clamour  in  your  fatber'a  boose  reapoctiog  am 
araee  P— He  bad. 

Did  he  aeal  any  arsee  in  your  fatber'a  bodN 
that  day  f-^He  did,  in  my  writing-roona. 

Who  waa  in  Uie  room  at  the  time  yoor  father 
lifted  up  tbe  book  P— Kada  Cbara,  aad  ao  olbcr 
eaoept  myaelf. 

You  have  said  that  Comaul  O  Deen  aeaJed 
an  arzee  in  your  writing- room :  were  there  any 
threata  made  use  of,  to  frighten  him,  in  order  to 
force  him  to  seal  itP — No. 

Did  he  ask  to  have  that  anee  back  again  P^- 
He  wanted  to  have  it  changed,  aod  to  bare  it 
wrote  over  again. 

Did  he  ffive  any  reason  why  be  waoted  to 
have  it  changed,  aod  wrote  over  agaia?— 
There  was  an  ezpremkm  ia  the  be|^niag  of  it 
[**  ershaud  miahawud"]  which  he  oiyactod  ta^ 
and  wislied  to  have  it  wrote  over  again.  TbcK 
words  mean,  in  English,  <*  It  is  ordered,  ar  ra- 
qoired." 

What  did  heaay  rsspecting  these  wards ?— 
Looking  at  the  worda,  he  aaid.  Who  orders  er 
requires  P  Tbb  does  not  respect  the  anma  soil- 
ed in  my  room. 

What  arxae  did  be  seal  in  yoor  room  P— Ha 
sealed  a  small  arzee,  which  be  said  was  tfaa 
real  arsee  be  delivered  te  the  goremar.  Be 
did  not  seal  the  great  araee  ia  my  raoia  (pre* 
sence.) 

Did  he  briuff  the  leog  arsee  ready  sealed  te 
your  father's  TmnmoP-^  canoot  aoswer  pasi- 
tively  to  tbb:  1  rather  think  that  I 
the  mark  of  the  seal  upon  tbe  large 

Let  ns  know  all  that  you  know 
tbe  aealing  and  aigaing  of  aay  papera  at  yoiv 
fother's  house,  the  day  he  Kftad  up  tha  boak  to 
Comaul  O  Deen. — Ckimaul  O  Daen  cane  to 
mj  fother'a  bouse  In  the  oioroiag  of  tha  18tb 
ofApril.  In  my  lather's  bed-cbaoaber,  be  ae« 
kaowledged  his  aeal  affixed  to  tha  largo  araaa 
before  two  witnesses,  who  attested  tba  acboow* 
ledgmeat  to  it.  In  my  writing-roam,  ha  affix- 
ed bia  aeal  to  the  small  anee.  No.  0.  Tbera 
were  preaeot,  myself,  Ray  Rada  Cbara*  aij 
Moonshy,  Geercustullab,  and  the  two  PM»- 

Siese  writera  who  attested  tba  kmg  aroea. 
e  sesled  the  arsee  la  preatnce  of  tbaea  two; 
aad  also  acknowledgad  tba  seal,  arbiab  tbej 
attested.  My  father  ordered  these  two  arawi, 
and  the  tranalatieos  of  theoa,  to  be  onda  ip^ 
aad  directed  to  tbe  governor  giaaial  aad 
eooncil.  Comaul  O  Deea  nkjeotod  to  tbek 
being  lakl  before  tbe  goteraar  aadi  eaoacili 
and  deaired  that  the  two  other  araars,  relatiaf 
to  Oonga  Oevin  Sing,  migfal  int  ba  aeal  lato 
council.  My  father  did  not  cooaaot  tolbia: 
CooiaulOIJeennrgadhimferaaasotiaw:  aad 
aAarwarda  made  the  al^feetiiia  bifsriwsniiaoid 
to  that  eiprfrioo  ia  tba  \mg  wantm   Wk 
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adied  my  father,  When  b%  thotikl  he  called  be- 
fore the  council?  and  aiked,  Who  had  ordered 
or  required  P  who  be  ebould  «jr  P  My  father 
answered  him,  by  atkingf,  Who  he  would  tav  P 
Comaul  O  Deen'e  reply,  1  think,  implied  tnat 
he  would  make  use  of  the  general's  name. 
My  father  asked  him,  Whether  the  general,  or 
be  (Mr.  Powke)  in  the  general's  name,  bad  or* 
dered  or  required  him  P  He  said,  They  had  not ; 
but  urged  the  distress  he  should  he  under,  if 
that  question  shoukl  be  put  to  him  in  council. 
I  belie? e  he  repeatedly  urged  it.  My  father 
did  not  alter  his  intentioo  of  sending  the  papers 
into  council.  Comaul  O  Dten  soon  after  left 
the  room :  Rada  Chum  went  out  likewise ;  1 
do  not  remember  whether  immediately,  or 
some  time  after.  Rada  Chum  soon  mtf  rt* 
turned  into  the  room,  and  said,  That  Comaul 

0  Deen  was  crying,  and  tearing  his  jammah, 
because  the  arzees  were  to  be  sent  into  council 
that  day.  Comaul  O  Deen,  soon  aAer  this, 
came  to  the  door  of  my  father's  bed-chamber, 
and  then  that  passed  which  1  bsYe  before  re- 
lated. 

You  hare  told  us  that  Comaul  O  Deen  left 
the  room  before  you  did  j  did  you  see  him 
when  you  went  out  P — Yes,  1  saw  him  io  the 
hall. 

What  passed  between  C.  O  Deen  aud  you 
then  T — He  begged  of  me  to  intercede  with  my 
father  that  the  papers  might  not  be  sent  in  that 
day ,  repeating  the  difficulty  he  should  be  ex- 
posed to  from  that  expression ;  and  saying, 
That  he  would  bring  hts  Moonshy  the  next 
day,  and  write  it  oi er  again.  I  returned  to 
my  father,  and  urged  him  to  comply  with  Co- 
maul O  Deen^s  rec^uest,  which  for  a  long  time 
he  refused :  he  did  at  last,  tery  rehicmutly, 
comply.  1  went  to  the  Portuguese  writer, 
took  the  cofer  from  him,  as  it  was  folded,  and 
carried  it  into  my  writing-room,  where  I  lock- 
it  up.  i  do  not  know  whether  1  toM  C.  O 
Deen  that  1  had  got  the  papers,  or  whether  he 
saw  them  in  my  hand  ;  bet  he  met  me  at  the 
door  of  my  writing- room,  and  thanked  me,  in 
?ery  warm  terms,  for  hating  brought  back  the 
arzees.  He  stoo|ied  down,  and  touched  my 
feet:  he  said,  He  would  bring  his  Moonshy 
with  him  very  early  the  next  moming.  to  write 
it  anew.  He  asked  me^  If  he  should  go  in, 
and  take  lea? e  of  my  father.  I  told  him,  not 
to  go ;  that  my  father  paid  no  great  attention 
to  those  ceremonies.    It  was  near  one  o'ctock ; 

1  was  going  out  to  dinner.  Myself,  Rada 
Churn,  and  CJomaul  O  Deen,  went  down  stairs 
together :  when  1  got  into  my  palanquin,  Co- 
maul O  Deen  came  to  the  dour  of  it,  and  again 
repeated  hts  acknowledgments  of  gratitude. 

Did  any  other  circnmstance  pau,  on  the 
18th,  respecting  the  arscesP— There  was  ano- 
ther circumstance,  1  dkl  not  mention,  relaiing 
Io  the  arceee.  In  the  loag  amee  it  was  writ- 
ten, that  the  cause  ef  Banuiasy  Ghese  and  Co* 
maul  O  Deen  was  referred  to  my  father  Ihr 
decision :  I  tbhl  Comaul  O  Deen,  that  the  ez- 
fnmom  was  wren^;  that  It  was  refkmd  Ibr 
enquiry  enly,  in  wbidi  be  aefoleeeid.^   Abogi 


the  time  the  small  arzee  was  seale«l,  with  hia 
acquiescence,  1  scratched  out,  m  my  writingw 
room,  the  word  io  Persian  which  signifies  *  de- 
cision ;'  and  Comaul  O  Deen,  in  the  presence 
of  the  two  Portuguese  writers  who  had  attested 
the  long  arzee,  wrote  with  his  own  hand  Ikf^ 
Persian  word  signifying  *  inquiry.' 

Did  you  ever  hear  Comaul  O  Deen  declam 
that  day,  that  the  long  amee  was  false  P— |  did 
not. 

At  any  other  time,  did  yon  ever  hear  him 
declare  it,  at  your  father's  house  P-*-No,  never. 

Is  there  any  other  material  eirenmstance 
relating  to  the  araees  P— When  Comaul  O  Deen 
was  going  to  write  the  word,  he  asked  Riiy 
Hada  Churn  how  to  snell  it ;  Rada  Chum  told 
him  the  letters;  he  desired  him  however  te 
write  it  down  on  separate  paper,  that  he  ought 
copy  it  He  did  so ;  and,  when  he  had  written 
it,  the  ink  had  Dot  marked  well,  owing  to  some 
pounce :  and  Roy  Rada  Chum  aslMd  him  iC 
he  should  make  it  plaiu:  C.  O  Deen  gave  hijlr 
leave,  and  he  made  it  plainer. 

CroM-  Eraminatiom. 

At  what  time  in  the  moming,  of  the  IStb^ 
did  Comaul  O  Deen  come  to  your  hthn'9 
house?— About  nine  or  ten  o'clock  in  the 
morning. 

Did  you  see  him  come  into  the  keuse  P— t 
cannot  say  that  i  saw  him  come  in. 

In  what  part  of  the  house  did  yon  first  odb 
him  P— 1  think  1  first  saw  him  in  the  haU. 

Had  you  been  out  of  doors,  or  did  you  oem^ 
out  of  your  own  room  P— -1  believe  1  bad  not 
been  out  of  the  house,  and  might  have  been  in 
my  own  room  P 

How  long  did  be  stay  in  the  hall  P— I  really 
cannot  say. 

Dkl  von  stay  with  him  all  the  time  he  was  h 
the  hall?— I  cannot  recollect. 

When  did  he  come  into  your  writing' room  P 
—After  the  attestation  of  the  long  arzee ;  be 
then  came  into  my  room,  and  swed  the  little 
one. 

Whera  did  be  acknowledge  the  seal  to  Ike 
long  arzee  P— In  my  father's  bed-chamber  ?• 

Were  you  there  at  the  time  P— 1  was. 

Whether  did  Comaul  O  Deen  or  yon  go  fini 
Into  yoor  father's  bed-chamber  at  thai  time  P— 
I  do  not  recollect. 

What  time  had  you  the  long  arzee  b  your 
hands  P— On  the  lOth,  two  days  before. 

Who  shewed  you  it  ?—  -Rada  Cbura. 

Was  it  then  sealed  P— I  cannot  positively  de^ 
elare  it  was  then ;  but,  I  think,  I  nave  a  recol^ 
lection  that  it  was  sealed. 

Was  it  in  your  father's  boose  that  Rada 
Chum  shewed  it  to  you  P— Yes. 

Do  yoo  know  what  Rada  Churn  did  with  it, 
afier  he  had  shewn  it  to  you? — He  left  it  witli 
me.  I  translated  it :  I  began  to  tmnslate  it  on 
the  16th ;  and  had  not  quite  finished  it  that  dar. 

After  translatiiig  it,  what  did  yon  do  with  itP 
— 1  kept  the  original. 

How  long  dkfyon  keefi  it? — 1  believe  1  had 
It  ki  my  poMCision  till  the  18ib. 
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Dill  yon  git e  it  to  your  father  beTorn  Cimiaul 

0  Dcen  carae  to  your  liouie,  or  afitfr?— -I 
oannot  recollecL 

What  were  the  worda  Cofoaol  O  Deen  made 
uae  of*  wlien  he  ackoowletlKed  it  ?— 1  do  not 
NGollect  the  particular  worda. 

Waa  it  berore  or  afier  he  ackonwleged  it,  that 
he  ohjecteti  to  thoae  wunlN  ? — After. 

AfliT  fioding  fault  %vith  iheHe  trunia,  how 
long  did  he  stay  io  the  room  ?— lie  did  not  gu 
in  mediately  ;  1  caonot  preciaely  aay. 

Where  did  tou  aec  Comaul'  O  Deen  after 
that? —In  the  hall. 

After  acknowledginj|r  the  long  anee,  where 
did  C.  O  Deen  go  to  f— Into  my  writing-room. 

Who  deaired  him  to  go  ther«f — I  do  not  re- 
collect. 

Did  you  atay  behind  in  your  father'a  mom  f 
~- 1  do  not  recollect  whether  1  went  out  firat, 
•r  he. 

Where  did  you  aee  him  next?— The  firat 
lime  I  recollect  aeetng  him  waa  when  he  sealed 
the  fmall  arzee  in  my  writing- room. 

What  cimverittion  pasaed  between  you  and 
Comaul  C)  Deen  in  your  writing-nHiiii,  re- 
specting the  email  arsee?— I  do  not  recollect 
any  particular  con? enation. 

Who  deaired  him  tu  aeal  the  amall  arzee? — 

1  do  not  re<M>llect. 

•  Do  you  recollect  any  body  talking  to  him  in 
your  writing- room  ?— The  two  writera  abked 
Dim  whether  he  acknowledged  the  aeal. 

Had  Comaul  O  Deen  ihe  little  arzee  in  his 
own  poaseaaion? — He  had  it;  but  I  don't  know 
•zacUv  how  it  came  into  hia  poaiieuton. 

Did  he  bring  it  with  him  ? — ^To  the  beat  of 
my  recollection,  the  small  arzee  was  iriven  to 
me,  with  the  long  one,  by  lloy  Rada  Churn  ; 
but  I  am  not  clear. 

Did  you  translate  the  small  arzee  P — Yea,  i 
did. 

Are  yoa  sure  the  long  arzee  was,  or  waa 
BOt,  sealed  before  ? — 1  cannot  charge  my  me- 
Mory  whether  it  was  or  not. 

la  it  usual  to  put  two  seals  to  an  arzee  ?-^I 
remember  that,  when  he  put  the  aeal  to  it,  it 
was  blotted,  hating  been  Uid  down  carelessly : 
I  belicTe  it  waa  a  wet  blot :  he  difit  the  seal  in 
the  ink  ;  I  aaw  him  put  the  seal  to  the  paper  ; 
1  do  not  think  the  blot  was  occasioned  by 
■eeling  twice. 

After  sealing  the  small  arzee,  did  yon  cro  into 
jour  father's  room  ?— 1  cannot  precisely  say 
when  I  went  into  my  father's  room. 

You  have  acknow  ledge«l  both  the  arzees  to 
be  aealed  the  aame  day  :  how  cornea  it  thai  one 
is  dated  the  17th,  and  the  other  the  18th  ?— It 
if  very  true ;  u  hen  1  wrote  the  acknowledg. 
rnent  of  the  large  one,  one  of  the  writers  told  me, 
1  had  made  a  mistake  in  the  date ;  1  thought  it 
immaterial,  and  did  not  alter  it. 

After  sealing  the  little  arzee,  did  yon  leave 
Comaul  O  Deen  in  your  writing-room  ? — I  do 
not  recollect ;  1  am  more  disposed  to  think  that 
Comaul  O  I>een  went  into  the  hall. 

Did  you  soon  after  go  into  your  fatber^s 
r<M>m  ?— 1  did ;  not  long  after. 

t 


Who  waa  tbereP— Roy  Hada  Chora  was 
there. 

An V  other  persoo  ?— I  believe  Accoor  MoDiiah 
waa  tiiere. 

What  conversation  paeaed  between  yonr 
father,  RadaCbum,  Accoor  Mttnnah,aDd  yoar- 
aelf,  in  your  father'a  room  ? — 1  do  not  recol- 
lect any  particular  ronveraatioD. 

Can  you  mark  by  any  tranaaetioa,  wbeo 
Rada  Churn  told  you,  that  C.  O  Deen  waa 
cr>ini;? — It  waa  after  aealiog  aod  attestiDg 
both  arzeea. 

How  long  after  sealing  the  small  arsee  P—1 
cannot  preciaely  aay. 

Cannot  you  guess  ?— 1  cannot  recollect. 

Waa  there  any  conversation  passed  betweeo 
Ihe  aealing  (>f  the  amall  arzee,  ami  the  time 
when  Rsda  Churn  told  you  Comaul  O  Deeo 
was  crying  ?— There  was. 

Relate  it  —Comaul  O  Deen  dcdred  my  fa- 
ther to  send  in  to  the  C(>uncil  the  arzeea  aniost 
Gunga  Covin  Sing  before  these ;  whicTi  vnj 
father  did  not  consent  to :   afler  tliia,  Comaul 

0  Deen  objected  to  the  wonis  mentioned  be- 
fore, and  asked  my  father.  If  he  (C.  O  Deen) 
should  be  intern>gated  in  council,  who  had  or* 
dered  or  required,  who  he  ahould  say  f 

Where  did  this  conversation  pass?— it  waa 
in  my  father's  bed-chamber. 

How  often  waa  Comaul  O  Deen  in  yoor 
father's  room  that  onoming  1 — 1  recoiled  ibeao 
three  times ;  when  he  acknowledged  the  loog 
arzee,  at  this  conversation,  and  when  my  father 
lifted  up  the  book. 

Upon  what  account  did  Comaul  O  Deen 
want  the  arzee  altered  ?•— 1  have  alreaily  aaid, 
because  of  the  words  *  ershaud  meshawccdt' 
which  mean  *  it  n  ordered  or  required.' 

Do  you  think,  if  there  had  b*'en  no  ether 
thing  but  I  lie  alteration  of  these  words,  that  it 
was  an  adequate  occasion  for  hia  tearing  bio 
jammah,  &c.  ? — It  ia  very  difficult  for  me  to 
form  a  determinate  opinion  of  what  may  bo 
the  ideas  of  the  natives  of  this  country  :  my 
opinion  at  that  time  wavered :  if  1  was  to  jndn 
for  myself,  it  would  not ;  but  1  oooaidercd  the 
timid  disposition  of  the  natives  of  this  country ; 

1  did  not  know  but  C.  O  Deeo  might  condudoi 
that,  if  he  did  not  anawer  that  queatioo,  it 
might  be  attended  with  bad  conaeqoencee  to 
him. 

Did  yon  hear  Comaul  O  Deen  that  day 
speak  of  any  falae  papera  that  had  been  ibrced 
from  him?---!  did  not. 

Is  Roy  Rada  Churn  your  father's  benyan  P 
or  does  he  do  business  for  him  ^— No;  no  bu* 
siDe^s  at  all. 

Did  he  formerly  ?-~I  do  not  recollect.. 

What  conversation  had  your  father  with 
Maha  Rajah  Nundooomar?*Did  youoenoeive 
that  he  promiteil  him  patronage  or  pnitection  ? 
—  1  do  not  know  that  he  made  any  oromiee 
like  it ;  there  waa  an  acquaintance  netweca 
them. 

Was  he  employed  by  youf  father  in  inreeti- 
gating  any  sources  of  corruption  in  thia  omuw 
try  f— 1  do  not  know. 
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[The  Jurlf^N  hm  pat  ■  itop  to  any  further 
qoeatioDiof  the  iboTe  nature.] 

Wu  Alaha  Rajah  Nundoeomar  at  ynur  Ta- 
thet'i  home,  (be  day  after  tbe  19th  P— He 
wBi ;  and  Ray  RaiU  Cburn  ia  the  mominf. 

Was  there  anjp  narticutar  ooD*crHtioo  be- 
tween your  laiher,  Haba  Rajab,  Ratla  Churn, 
and  youndr,  thaimorDingF— I  do  not  recol- 
lect any  particular  conremlion. 

Did  you  we  Comaul  O  Ueen  (here  that 
maniinK  r— Yet  t  I  aaked  him,  if  he  bad 
brought  hia  HnoDahy  f  He  aaid,  be  bad,  or 
thai ii<  waa  coming:  baalaoaaked  ine,  if  my 
father  waa  calm  that  moroing ;  and  I  aaid,  he 

Did  Comaul  O  Deeti  aee  your  falbcr? — I 
think  be  did  nel  in  my  preaence. 

Did  you  hearany  noiati.'— I  think  llieard 
a  noiae,  aa  though  in  the  aireet. 

What  did  v«u  dialinguiih  ?— I  diit  not  hear 
any  trorda ;  I  beard  a  perava  calling  uul. 

Waa  it  Comaul  O  Dam'a  roice  1 — 1  cannot 
aay ;  it  aeeraed  at  a  diatance. 


never  heard  my  father  make  uieoftliaaeworda 
to  any  black  man, 

Wby  ahould  a  aeal  he  put  lo  the  amall  anc^' 
which  llie  gorernor  did  not  aead  in  to  tbe  coun- 
cil f — I  uerer  uoderalood  ibat  lo  be  a  copy  of 
the  amall  arcee;  I  underalood  it  waa  the  ori- 
ginal ;  I  thought  il  waa  not  to  aulhenlieale  it 
aa  an  arare,  but  au  acknowledgment  of  thU 
pari  lihemlae. 

Had  Comaul  O  Deen  attealcd  it  before  ha 
came  with  bit  jammab  toru  f-He  had. 

How  long  waa  the  interral  between  hia  go- 
ing out  tbe  aecond  lime,  and  coming  in  with 
bia  jammab  torn  f — 1  believe  a  rery  abort  lime. 

Mr.  f.  JbvitTeeolleciing  himaelf,  aaya, 

1  now  clearly  recollect,  ibatComaul  <>  Ueen 
bed  twice  beliire  that  lime  repeated  (he  whole 
contenla  of  Ibat  arcee  betiire  me  and  my  father; 
and  be  rcpcaledly  aaid,  they  were  true;  aoil 
that  he  waa  ready  lo  tike  hia  oath  :  he  inaiat- 
ed  very  atmngly  on  bia  innocence  reepecFing 
the  arzec  of  the  13th  of  December,  grounding 
it  un  the  cootenla  of  tbe  long  one.  I  waa 
I  ailiing    in    ibc    ball,    I    aaw    bim   and    Roy 


'Did  Comaul  O  Deen  aav  any  ibiug  more  to  !  ^^'^ttf,;"   "•«    '■'"•   '  .T-  T      ,  .u^ 
,ou,lb«,.akif,ourfa.b«Vw.'cool?-Y«;     ""J*  Churn  ««    hrough  .1  mio  my  talher'a 


e  likewiae  obaerred  aome  circiiiiiaiancea  Ibat 
ail  irritated  my  fatlier  (he  moming  betbre, 
and  attributed  hia  baring  been  in  a  panion  with 
him  lo  (hai  irrilation  ;  he  mentioued  ihetrana- 
kliou*  of  tbe  areeea,  oue  or  both  of  which  had 
been  loat  on  a  sudden,  and  we  bunled  a  long 
while  for  them  ;  my  faiber  waa  angry  at  it ; 
Iba  other  waa,  (hat  a  perKW  callnl  Douty 
Chuud  bad  come  into  my  falbet'a  bed-cham- 
ber, and  waa  obatiitate  in  not  gning  out  asain ; 
be  alaohad  made  my  father  angry;  and  Co- 
maul O  Deen  marked  Ihia  cireumatanee. 


him  cuncerniog  tboae  parte,  and  he  explatned 
tbem  lo  me. 

Mr.  £1^101.  Maha  Rajah  Nundoeomar  and 
Roy  Rada  Churn  had  repeatedly  requealed  «1' 
me  lo  introduce  Rtjnh  Nundoeomar  to  the  ge- 
neral; I  tefuaed,  aetigning  at  a  reiaon,  that 
ibey  were  well  acquaioled  with  my  connectioti 
wilb  Mr.  Haatiogi ;  and  that  1  would  not  in- 
troduce him  without  bis  perroiation.  Una 
morning  Hoy  Rada  Chum  came  id  my  boua* 
earlv,  and  told  me,  thai  he  came  by  ihreclioa 
cif  Air.  Haalingi,  to  reijuent  thai  I  would  iniro- 
dune  bia  lalher-in-law  lo  the  general:  I  an- 
■wered  him,  it  waa  very  |)oasibtc ;  but  I  b^ged 
leave  lo  have  Mr.  Haatinea't  order  From  hia 
awn  moulb,  belure  I  would  comply  with  bia 
^  re(|ue*t :  I  accompanied  him  lo  the  governor'a, 
belbre  in  your  hlher'a  taomf-  —  l  do  not  pre-     where  1  met  Rajah  Nundoeomar  in  one  of  tba 


r  bia  neck,  and  in  ■  all pplica ling  pot- 
lure? — I  never  aaw  any  one  do  il  before  or 
aiuee ;  I  have  heard  it  ia  a  mark  of  aupplica- 
tion  ;  I  cannot  tell  from  whom  1  beard  it ;  but 
1  hata  that  idea. 
Do  yon  mean  to  iwear  that  be  had  u«t  been 


when  1  waa  not  preaenl. 

Waa  there  not  a  poMibilily  that  atieh  a  Inma-     ling,  hut  fell  back  when  we  ct 


I  might  paia 
awered  tbia  in  my  laatreuly. 

You  aay  that  Comaul  <>  Deen  objected  lo 
■ome  woTtia  m  the  large  arxee  F—  He  did. 

Did  you  ever  underuand  Ihe  great  araee 
waa  not  hia  production  7-— No  doubt  entered 
my  mind  when  he  objected  to  the  worda :   I 


0  Ihe  diw 


When  your  hther  lified  up  tb«  book,  « 
in  «  very  thranteniny  poature  T — No  ;  it 
not  m  a  very  threatening  poaluTC. 

Wm  yonr  father  calm  IbaiF — No  i  be 


and  aaid,  Aa  Mr.  Hasiiaga  ii  cuniersing  with 
iome  Engiiah  genltetneu,  he  withed  I  wouU 
aidt  him  if  I  might  nut  introduce  him  lo  Iba  gft. 
neral.  Every  euapicion  waa  by  tbia  time  re- 
moved fiom  me  ;  and  1  went  np  in  a  hurry  la 
Hr.  Hatiinga,  and  aakeil  bim,  if  I  abonid  in- 
troduce Rajah  Nundoeomar  to  ibegenervl :  he 
aaid,  I  ni^(lil  if  I  pleaaed :  I  went  from  thenc* 
with  Hajah  Nundacomar  to  the  general'a : 
when  1  went  into  the  genctara,  he  waa  at 
breakfaat :  I  put  Rajah  Nundoeomar  into  ano- 
ther room,  and  went  in  to  ibe  general  royaelf: 
when  Ihe  general  get  up  from  breakfaat,  be  re- 
tired with  me  to  a  window,  and  atked  me  tbe 


wonlt  1  bat  1  do  Mt  tbiuk  that  he    painied  hit  character  a*  1  had  alwaya  undcr- 
n  fori  Ml  of  ft  Utah,  bMUn  1  irtood  It  to  be)   a  nun  of  deep  mtngue,  «ul 
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who  uniiM  r.nt  Mic-k  at  anv  thinor  to  mm'  any 
point  lie  iiiij^iit  li:i\e  m  licari :  t'nmi  thence  «r 
wenl  anil  y.^t  flown  \%illi  U.ij:ili  Niimloc*ninar; 
■oil  I  liati  Kuon  an  o|i|iuriniiity  '•!'  scfiii^  ttiai 
Rajah  NuiiUuroinar  did  not,  though  I  had  in- 
troduceil  him,  ri»n«idi'r  me  an  his  t'rienil ;  for 
Mr.  Addiion,  who  had  in  the  interim  entereii 
into  c»n vernation  with  him,  inlbriiied  lhe^«'ne• 
ral,  that  he  only  wi>hrd  tu  make  hiii  salam 
then,  and  would  wait  ti|M»n  him  on  huiiness 
aooihertime:  1  underitood  what  M-iha  Uajah 
meant  very  well ;  and  w  hat  |iasi«td  that  ttay 
ivta  nothinip  hut  {^neral  conifreatinn.  The 
next  time  I  waiterl  upon  Mr.  llaMinCN,  1  made 
more  particular  en(|uiry  resiiectini;  his  wishes 
ot'  having  Rajah  Nunducomar  introduced  tu 
the  general ;  and  I  then  found,  that  the  story 
of  lUda  Churn  was  a  fiction  ;  and  that  I  had 
not  been  df«ired  by  the  (governor  to  introduce 
Rajah  Nundocumar  to  the  fj^neral. 

Did  you  e?er  introduce  any  other  black  man 
to  the  general? — 1  am  not  sure  whether  I  in- 
troduced llajah  Uajc-buUub  to  the  (general,  by 
deiire  of  the  governor ;  1  now  recollect  that 
the  governor  had  lirst. 

Did  you  coosider  this  as  an  introduction 
from  the  governor  {general  r — i  did  not  consider 
it  at  an  introduction  from  the  governor  general, 
but  by  his  permission. 

Mr.  Kiliot  recollects,  thai  it  wns  not  the  same 
morniij);  in  which  he  suiv  l{nj.ih  Niindocnmnr 
ot  the  governor'a  that  he  intruJdccd  him  to  the 
general. 

General  Chrerift;*  sworn. 

A  little  time  afler  my  arrival,  Mr.  Elliot 
came  to  me,  to  propose  him&olf  to  be  my  inter- 
preter. I  acquainteil  him,  That  I  underiitoud 
there  was  an  interpreter  ou  the  establishment, 
who  was  then  with  the  army,  and  1  had  heard 
a  very  good  character  of  him,  and  therefore  1 
did  not  chuse  to  make  any  disposition  of  it  at 
that  time,  but  would  wait  till  the  interprt^ler  re- 
turned to  Calcutta.  Mr.  Klliut  understood  it 
aa  cxplaineil  by  lae,  ant  I  %»-as  [deased  to  offer 
me  his  services,  till  such  time  us  my  interpreter 
arrived.  From  that  time  I  am  not  conscious 
that  I  received  any  PerNiaii  letter,  or  |K-tition, 
that  i  did  not  put  into  his  hands.  In  the  meau 
time,  diviKions  in  the  council  had  broke  out. 
Mr.  Elliot,  1  underntiind,  had  bceii  admitted  a 
private  secretary  to  the  gov  em  Dr.  About  a 
month  after  his   tendering   his   nt-r^ices,  Mr. 

Kiliot  came  to  me,  und  acqtmiuled  ine,  thai  he  ■  kno-.v  that  oapiain  Wtrller  was  roMwctr^  with 
understood,  that  the  iiiterpretiT  to  the  cum*  |  me.'*     I  ttdd  htm,  that  f  had  been  mtiraly 
man der  in  chief  had  beon  recuiumeniled  by  the  \  informed  of  it,  till  Mr.  Fowke  IhuI 
governor  to  the  late  commander;    but, ou  my  1  me  with  it,  upon  the  examinalioa  of  ih» 
makin<;  some  difticiilty  to  accept  an  interpreter     lungies.    The  governor,  on  thai,  said  many 
^•_.— -i.  i_     I       •  thiiijrs  against  Mr.  Fowke;   ami,  aaiaawDo 

ocoastou  why  Mr.  Fowke  tbouid  baveoaaoml- 
ed  that  circumstance  tiroin  me,  I  refuaad  to 
comply  with  his  request  of  not  tnMtJng  any 
more  petitions  to  Mr.  Fowke.  Borne  tint 
after  this,  came  the  petition  of  Baniaaay  Ghose, 
which  I  likewise  referred  to  Mr«  Fowoe.  after 
having  previously  sent  to  Conaal  O  Ihieii. 
Thif  reference  pradneed  iMtlMrtMaBWol  d^ 


wiiuhl  recollect,  whether  the  occaaioa  of  tkia 
coiiversjti'iii,  was  not  a  letter  receif ed  from  tho 
knu^Mt  Iltlhi.l 

.Mr.  Elliot,  however,  Rtill  nflTeicd  to  translate 
such  papers  as  might  be  sent  to  me.     1  accord- 
ingly did  seud  them,  1  believe,  all  to  him. 
Aliuut  the  niiditle  of  January,  f  mmm  aeaauhed 
in  my  puUoquin  by  a  number  of  peliciQacn» 
who  liad  marly  overset  it :  they  were  the  lOO- 
lungies  of  the  'M  pergunnahs.     1  ordered  my 
palanquin  to  be  set  down,  and  took  their  peti- 
tion Inim  them :    I  read  it,  in  my  way  to  iko 
council-house;  and  seeing  in  it  what  I  thoagkft 
some  very  gross  abuse  of  power,  and  that  tko 
several  petitions  which  I  had  beforo  laid  before 
the  council,  which  had  been  presented  in  the 
streets  to  me,  had  had  no  efleet  in  redressiag 
their  grievances,  I  resolved  to  inquire  into  this 
myself,  ss  well  as  I  could.     I  Uierofbre  udd 
my  servant  to  go  to  the  salt  contractor's  house, 
and  tell  him  to   be  with  me  at    my  retam 
from  council.    The  manner  in  which  the 
tractor  explained  himself  to  me,  rendered  it 
cessary  that  1  should  have  an  interpreter. 
man  teazed  me  with  evasions  aod  oootradie- 
tions;   snd  having  frequentl^r   told   hies  that 
there  was  now  a  court  of  justice  eatahlistmd  ia 
Calcutta,  where  such  grievances  woaM  be  re- 
dressed, I  thought  he  would  do  better  to  fur- 
nish me  with  means  of  redreasiDg^  then^  by 
frocuring  them  their  full  weight  and  Ml  play. 
then  sent  for  Mr.  Fowke,  who,  I  heliaee, be- 
fore that  time,  had  not  been  above  thran  or  tar 
times  in  my  house,  nor  had  once  dhMd  vilb 
me  since  my  arrival.     I  referred  the  inrmplsiBt 
to  htm,  as  a  person  of  whose  honour  and  inlsg^ 
rity  1  had  the  highest  opinion ;  more  trans  ge- 
neral report  which  his  rvpntation  bora  ia  RV" 
land,  than  from  any  personal  aoqaaintaace  with 
him  here.     He  was  acquainted  with  the 
gua<;re  in  which  this  complaint  wan-  to  be 
mined,  and,  as  I  imagined,  with  the 
and  customs  of  the  country.    Tbo  aontiaotsi, 
tearing  that  Mr.  Fowke's  report  to  mm  woald 
not  he  so  favourable  to  liis  cause  as  ha  wished, 
went  to  complain  to  the  governor  gcnwal; 
when,  on  the  following  day,  1  prapuned  tbe 
petition  to  the  council,  I  roond  tho  giiveiaer 
had  lieen  apprized  of  the  referenea  aiade  to 
Mr.  Fowke ;   and  reproached  hm  warmly,  for 
taking  up  a  business  in  which  he  waaeo  ioMne- 
diaiely  concerned.     I,  at  Arst,  did  netaadsr 
stand  his  allusion,     lie  told  me,  **  Von  must 


that  might  have  been  recommended  by  the  jfo- 
veroor  to  the  late  commander,  Mr.  Kiliot 
opened  himself  further  to  me,  and  told  me, 
in  a  very  honourable  manner,  that  I  must  )>€ 
aenbible,  Crom  his  close  conneetioti  with  the 
governor  (general,  how  niiplcas:mt  a  thiujjr  it 
Would  be  to  him,  to  accept  of  such  a  trust  from 
me. 
[^Ir.  Elliot  here  wishes  that  the  general 
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the  g^fernor  ireneral  acfainst  Mr.  Fowke  (the 
Brzee)i  request! D||^agiin  that  1  would  wilhilraw 
iny  confidence  i'rbai  Mr.  Foivke;  or,  »t  least, 
that  I  would  not  suffer  hiin  to  examine  peti- 
tions hut  in  my  presence.  As  this  complaint 
and  the  petitions  which  accompanied  it  were  to 
■taud  upon  our  consultalioDS,  it  was  the  opi- 
nion of  the  council,  thot  Mr.  Fowke  should  be 
desired  to  come  there  himself,  to  explain  his 
^hole  conduct.  I  assured  the  council,  that,  if 
Mr.  Fowke  had  acted  improperly  in  the  execu- 
tion of  the  trust  which  1  had  committed  to  him, 
I  would  withdraw  it.  But  the  nofemor  g^ene- 
ral  not  choosini^  that  Mr.  Fowke  should  come 
there  to  explain  his  conduct,  I  had  no  other 
means  lel^  than  to  examine  him  myself,  at  his 
return.  1  desiral  hiui  to  write  a  letter  to  the 
council,  and  to  (ifife  them  the  some  explanation 
which  had  satisfied  me ;  and  I  think,  but  am 
not  positif  e,  that  I  look  his  affidavit  to  the  (ruth 
of  the  contents  of  the  letter :  but,  as  1  still 
fthou((ht  that  the  assertions  made  by  Comaul  O 
Deen  should  not,  for  Mr.  Fowke's'  honour  and 
nine,  standi  desired  Mr.  Fonkc  to  examine 
liis  own  serf  ants,  who  had  been  present  at  the 
examination,  and  to  send  their  de|>ositions  in  to 
the  council.  The  persons  themselves  bein|r  exa- 
mineil,  I  was  of  opinion  that  all  the  assurances  of 
Comaul  O  Deen  were  entirely  false  and  ground- 
less. Mr.  Roberta^  my  Persian  interpreter, 
came  lo  me  soou  after  this ;  and,  from  that 
time  to  this  day,  1  am  not  conscious  that  f  ever 
•eot  oue  |ietition  to  Mr.  Fowke.  All  my  Per- 
mn  pa|iers  I  have  regularly  sent  to  Mr.  Ro- 
berts,  and  the  English  to  Mr.  Elliot.  Mr. 
£Uiot  was,  about  the  20th  of  December,  ap- 
imnted  snperwiteadant  of  the  khalsa  records, 
with  the  wientton  of  receiving  all  petitions. 
This  was  done  with  an  intent  to  prevent  my 
employing  Mr.  Fowke,  and  1  acqnie<ce<l  io  it: 
there  was  no  olfice  to  receive  and  examine  pe- 
titions. Either  Mr.  Elliot  or  Mr.  Itoberts  ever 
since  receivetl  all  petitions  sent  to  me.  From 
the  lAth  of  November,  to  the  20ih  uf  Decem- 
lier,  waa  tlie  only  time  in  which  I  sent  petitions 
to  Mr.  Fowke. 

In  regard  Co  Maba  Rajah  Nundocomar,  whe- 
ther I  received  my  o)iioion  of  him  from  Mr. 
Elliot,  or  from  other  people,  it  sufiiceth  to  say, 
that  I  OfHisidered  him  of  an  intriguing  charac- 
ter ;  and  never,  upon  any  occasion  that  I  know 
of,  intrusteil  him  with  the  smallest  confidence. 
His  having  beeu  accused  of  forgery  was  not 
known  to  me  till  late ;  I  cannot  say  exactly, 
but  before  the  18th  of  April.  As  1  understood, 
Iw  constantly  visited  the  governor  general,  1 
did  imagine  that,  if  there  were  any  kind  of 
lpt>uiids  for  it,  the  circumstances  must  be 
known  to  him,  as  they  had  all  been  in  the  de- 
tvanny  court  of  Audaulet,  which  waa  imme- 
diately under  his  own  inspection. 

Is  the  dewanny  court  of  Audaulet  a  court  of 
crimiual  jurimliction?— It  is  not. 

Does  llie  governor  general  sit  in  that  court, 
er  toperioteiKl  iti*— I  do  not  know  that  be 
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Are  the  proceedings  in  the  ordinary  courAe  of 
business  laid  before  him  ? — No,  I  do  not  know 
that  they  are. 

How  cunld  there  lie  a  charge  of  felony  in  a 
civil  court  ?  or  how  could  the  governor  general 
know  it,  if  there  was?---l  do  not  know  ;  but  1 
have  reason  to  think  the  governor  general  did 
know  It.  In  the  visits  which  Maha  Kajab 
made  to  me,  I  took  for  my  interpreter  the  first 
person  who  preseute<l  himself  to  me;  but  al- 
ways Mr.  Roberts,  if  he  was  with  me:  bis 
general  conversation  was,  the  declared  hatred 
that  the  governor  had  shewn  him.  He  said| 
*'  His  enemies  were  admitted  to  the  gevemor: 
I  am  told,  Mohun  Persaud ;  but  1  do  not  assert 
it  as  a  fact.'*  My  answer  was,  That  no  inno- 
cent man  need  fear  oppression ;  but  would  be 
protected  by  the  English  laws.  1  saw  the 
Maha  Rajah  twice  with  Mr.  Fowke:  once  by 
chance  at  Mr.  Fowke'a  house,  where  1  called 
iu  ;  and  at  another  time,  by  his  own  appoint- 
ment, at  my  own  house:  these  times  were 
witliout  my  interpreter.  At  Mr.  Fowke's,  as 
much  as  1  remember,  he  was  giving  an  account 
of  his  long  tervices,  as  minister  of  this  coun- 
try ;  and  1  remember  it  etided  with  a  tale, 
which  I  understand  is  iu  some  of  tlie  Persiaa 
books ;  the  purport  of  which  was,  '*  A  number 
of  |>eople  saying  the  same  thing,  tluHigh  it  be 
not  true,  is  at  least  believed  to  be  true."  I 
understood  from  this,  be  nneant  to  recommend 
himself  to  me.  I  remember  now — it  was  a 
story  about  a  kid  beiug  said  to  be  a  dog ;  and 
that  so  many  people  said  the  kid  was  a  dog, 
that  at  last  it  waa  taken  for  a  dog.  The  other 
conversation  waa  in  my  -own  room  ;  and,  at 
much  aa  I  recollect,  to  offer  to  give  me  a  atate 
of  the  country,  of  the  manner  in  wliicb  the 

fivemment  of  it  would  be  best  administered, 
believe  I  desired  him  to  draw  up  his  thougfata 
on  paper,  to  get  rid  of  the  stibfect ;  and,  i« 
conse4|uence  of  this,  in  about  a  week  or  tea 
days  aUerwards,  lie  did  Inring  me,  I  think,  as 
English  translated  paper.  1  have  never  read 
it  to  this  day,  nor  do  I  know  what  I  have  done 
with  it.  Maha  Rajah  bad  heard  that  col.  Mon- 
son,  Mr.  Fowke,  and  myself,  had  |»aid  a  viait 
to  Mahomed  Reza  Cawn ;  and  believe  he  had» 
some  bow  or  other,  discovered  that  Mahomed 
Reza  Cawn  had  given  us  such  a  paper  of  his 
ideas  of  the  government  of  this  country.  Ma- 
homed Reza  Cawn's  fiaper  I  delivered  into 
council.  On  or  about  the  10th  of  March,  Maha 
Rajah  sent  a  letter  to  the  council ;  in  conse- 
quence of  which,  the  council  gave  directions  to 
tlicir  attorney  to  consult  the  counsel,  whether 
an  action  miglit  not  lie  against  the  governor 
general  ou  account  of  the  matter  contained  ia 
that  letter.  As  to  the  visit,  Maha  Rajah  waa 
summoned  about  the  19ih  of  April ;  and  I  un- 
derstood, after  having  underuoiie  a  very  long 
and  exact  acnitiny  oT  his  nmduct,  there  waa 
not  found  sufficient  matter  to  hold  to  bail. 

Q.  6v  the  Cfrtirt.  Were  you  informed  that 
the  judges  declared  theie  was  not  sufficicoi 
matter  to  hold  to  bail  ? — A,  I  was. 

CkirfJmiUe.    You  were  mach  abuied  tod 
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imposed  od.  The  chief  iiisiice  declared  that 
Bi^it,  that  he  did  not  think  there  was  sufficient 
matter  to  holil  Mr.  Francis  Fowke  to  liail. 

Will  you  intorm  tlie  Court  who  told  you  so  ? 
«-1  think,  Mr.  Fowke  tolil  me. 

Dill  Mr.  Fovrke  tell  yuu,  that  the  judges  de- 
clared him  inuoceot?— -I  do  oot  rememher 
that  he  did. 

Did  not  Mr.  Fowke  acquaint  you  that  he 
was  ordered  tu  attend  the  Monday  followins  ; 
nod  iliat  the  partiest  were  then  u>  declare  whe- 
ther they  would  prosecute  or  not  .'—I  think  he 

As  a  justice  of  the  peace,  would  you,  in  a  roiy- 
demeanor,  bind  over  thf  person  complained 
•ICainst,  if  the  opposite  parties  would  not  under- 
take to  prosecute  P  —I  mu.-t  certainly  would. 

To  what  purpose  ?— I  uould  do  it. 

Did  not  your  aid  de  camp  attenti  on  the  Mon- 
day to  be  bail,  with  your  knowledge  for  some 
of  the  parties? — He  did. 

Could  ^'ou  then  think  that  the  jud(|^  thouf^ht 
the  parties  innocent?-— I  did,  because  the 
jndffes  suffered  them  to  go  without  bail  that 
niirnt. 

That  was  by  consent  of  the  prosecutors.  The 
examination  liegan  early  in  the  momiugf,  and 
lasted  till  late  at  night.  Would  it  not  have 
been  severe,  when  the  prosecutors  did  not  desire 
it,  to  oblige  the  persons  accused  to  find  bail  that 
night?— I  would  have  done  it  in  a  charge  of 
■o  bififh  a  nature ;  though  the  prosecutor  did 
not  desire  it,  yet  I  think  it  should  have  been 
done.  1  understood  that  there  had  not  been 
■nfficient  matter  to  hold  parties  to  bail,  and 
consequently  1  was  to  understand  it  an  unjust 
•ccusation  ;  and  a  crime  of  so  black  a  die,  of 
accusing  innocent  people,  and  particularly  such 
persons  as  the  governor  general  and  iMr.  Bar- 
well,  that  they  would  not  have  been  suffered  to 
fjTO  out  without  bail,  had  there  been  any  reason 
to  suppose  them  guilty.  I  had  reason  to  con- 
aider  this  as  an  attack  made  on  Nundocomar, 
who  had  prodoceil  an  accuaation  in  coonciU 
and  to  prevent  his  appearing  aa  an  evidence  to 
maintain  his  charge.  It  waa  on  that  ground, 
(considering  him  as  an  innocent  man,  and  the 
victim  of  state  policy,  I  went  to  see  him  :  1 
would  have  done  the  same  thing  to  any  other 
man  in  the  settlenent.  Mr.  Fowke  certainly 
did  acquaint  me,  that  he  was  to  appear  before 
you  on  Monday  ;  but  I  did  still  imagine  there 
was  nu  ground  to  suppose  him  guilty.  I  con- 
ceived, that  if  yon  nidged  there  was  sufficient 
matter  for  a  prosecution,  you  would  have  taken 
boil,  without  tht*  cnnwnt  of  the  p.irties ;  and  1 
conceived  an  idea  that  the  prosecution  was 
done  to  frustrate  the  enquiry  in  council.  Mr. 
Fowke  came  to  me  in  the  month  of  April,  and 
told  me  Coinaul  O  Deen [Stop{ied.] 

Cross-  Examhuttion. 

Did  you  give  Mr.  Fowke  any  particular  in- 
structions ? — I  gave  him  instructions  to  enquire 
into  the  grounds  of  Uarnassy  Ghose*s  com- 
plaint, and  report  them  to  me. 

Do  you  remember  the  aubstimce  of  Bajrnaity 


Ghoae'a  complaint? — I  wndsialwi  UmI  C*- 
maul  O  Deen  bad  let  out  portim^  of  aalt  woilu 
of  the  tecka  eoltariea  to  dilimnt  people,  aad 
afterwards  resumed  tbcm. 

On  what  grounda  did  the  governor  gmaral 
found  bis  complaint  againit  Mr.  FowIbo?— 
That  he  exceeded  bia  duty  and  trtiat. 

Why  was  not  Mr.  Fovfke  eaoowMd  htfaat 
the  council?— The  majority  of  Uie  coundl 
acquiesced  with  the  governor  gencroly  tbat  Mr. 
FoH  kc  should  not  be  examined. 

In  what  manner  did  you  eroploj  hiai?— 
Only  to  receive  petitions  through  my  booda. 

Wiko  gave  vou  the  informatiim  of  what 
passe<l  at  the  chief  justice's?— -Mr.  FowIm, 
and  from  thence  i  drew  the  infereoeo. 

You  sav,  that  if  there  bad  been  aofficienC 
matter  fur  a  prosecution,  and  tboagli  the  pro- 
secutors did  not  desire  it,  you  woold  bave 
obliged  them  to  find  bail,  or  oommitted  tbea 
tbat  night  ? — I  would. 

Oil  what  day  did  you  pay  the  viait  to  Maha 
Kajah  ?— -The  day  after  the  ezaminatioD. 

In  what  light  did  you  conaidar  tiie  proofco- 
tinn  against  him?-— *l  underatood  it  oa  a  pn»e- 
cutiuii  to  frustrate  that  ordered  by  the  board. 

Are  oot  yon  first  in  council,  next  to  tlie  go- 
vernor general  ? — I  am. 

In  case  of  death,  resigns tioD|  or 
are  you  not  to  succeed  hiia?— -I  am* 

What  may  your  aalary  be,  aa  ai 

council  ?— leu  thousand  poonda  per  jcar. 

Don't  you  think  that  tlie  go? oraor  gci 
might  be  discharged,  on  complaiata  of  _ 
tion  from  hence  to  the  oourt  of  diraoiora  f— 1 
think  he  might. 

Do  the  letters  from  the  coaneil  meDtioa  tkil 
the  prosecution  is  ordered  to  be  earned  m 
against  the  governor  general  f— I  kcliefe  9kaf 
do. 

Is  not  this  prosecution  priocipallv  fomided  aa 
the  evidence  of  Nundocomar  aod  Roj  ~ 
Chum  .^— No. 

Did  you  never  authorise  Mr.  Fowke  to 
the  Ka'lUut  of  the  Khalsa,  or  of  Pucaa 
any  body  ?— No,  never. 

tlaa  not  some  of  Maha  Rajah*a  famtlj 
appointed  to  the  firat  office  under 
'  since  the  commencement  of  the  proarf  tine  P 
— I  cannot  tell  that  any  plaoea  liaf  e  been  girae 
to  Maha  Rajah's  famify. 

Were  not  every  means  taken  to  aflbrd  Nim- 
docomar  influence  ?— -I  never  did ;  and  alMoli 
have  lieen  aorry  to  join  in  any  act  to  give  Nm- 
docomar  any  influence  whatsoever. 

Don*t  you  know  that  any  one  of  Nandaeo- 
mar's  family  is  provided  for  ?— I  do  not  know 
Maha  Rajah*s  family  or  frienda;  1  de  not 
know  that  any  one  has  had  preferment :  R^ak 
Goordasses ;  I  do  not  know  ll ;  1  bave  ' 
told  so. 

Mr.  Roberti  examined. 

What  do  you  think  was  the  general^  op 
of  Nundocomar?-—!  have  alwaja  liaaid  ge- 
neral Clavering  say,  tbat  he  tlMOgiM 
Rajah  Nundocomar  to  ba  a  ftry  May, 
bleaome  man. 
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Do  you  recolloct4he  tohfoct-matter  of  what 
^Moed  at  the  Tisit  pakl  to  Maha  Rajah  ?— I  do 
not  recollect  any  conversation  but  such  as 
iniirht  pass  in  a  visit  of  compliment. 

a.'Oy  Mr,  Jutt,  Lemaitire.  Where  are  the 
four  writers  that  were  at  Mr.  Fowke*s  that 
•nominji^?  Where  ia  Accoor  Munoth,  Mr. 
f  owke*a  moooahy  t  Are  they  alive  ? 


A.D.  1776. 

DeftndanVt  Omnul  answen,  Yet. 
Are  they  in  Calcutta  ?--Ye8. 


[1S2B 


The  Verdict  on  this  Prosecution  was  at  fol< 
lows  : 

Joseph  Fowkb,  Guilty, 
NuNDOcoMAR,  GuiUy, 
Rada  Churn,  Not  Guilty. 


559*  The  Trials*  on  the  Infopniations  which  in  pursuance  of  an 
Order  of  the  House  of  Commons,  were  filed  by  his  Majesty's 
Attorney  General  t  against  Richard  Smith  and  Thomas 
Brand  Hollis,  esqrs.  for  having  been  Guilty  of  notorious 
Bribery,  and  thereby  procuring  themselves  to  be  elected  and 
returned  Burgesses  to  serve  in  Parliament  for  the  Borough  of 
Hindon.  Tried  by  a  Special  Jury  on  Tuesday  the  12th  of 
March,  at  the  Assize  holden  at  Salisbury  for  the  County  of 
Wilts :  Before  the  Hon.  Sir  Beaumont  Hotham,  knt.  one  of 
the  Barons  of  his  Majesty's  Court  of  Exchequer:  16  George 
III.  A.D.  1776. 


On  Jannary  SI,  1775,  a  committee  of  tbe 
Home  of  Commons  was  appointed  under  Mr. 
Grenfille'a  Act  (see  stat.  10  Geo.  S,  c.  16,  14 
Geo.  3,  c.  15,  and  Pari.  Hist.  tol.  16,  pp.  909, 
€t  teq,  vol.  17,  p.  1061,)  to  try  the  matter  of  a 
Petition  of  James  Calthorpe  and  Richard  Beck- 
ford,  eomplaininfi^  of  tbe  retom  of  Richard 
^Smith  and  Thomas  Brand  HoHis,  as  barnresses 
to  serve  in  parliament  for  the  borouji^h  of  Hin- 
don.  On  February  14,  the  chairman  of  tbe 
Committee  informed  the  House  that  neither  of 
the  persons  returned  or  of  the  petitioners  was 
duly  elected  to  serve  for  the  said  borough,  and 
he  at  the  same  time  ^aainted  the  House, 

^  That  in  the  course  of  the  examination  into 
the  merits  of  the  petition  of  James  Calthorpe, 
■esq.  and  Richard  Becfcford,  esq.  it  having  ap- 
peared to  tbe  committee,  that  the  most  flaiifrant 
and  notonoaa  acts  of  bribery  and  corruption 
•liad  been  practised;  and  that  a  very  cootidera- 
■b\B  majority  of  the  electors  of  the  borough  of 
Hindoo  had  been  bribed  and  corrupted,  in  a 
very  gmu  and  extraordinary  manner;  and 
that  several  others  of  the  said  electora  had  been 
concerned  as  agents  for  that  pnrpose ;  the  com- 
mittee, desirous  that  the  House  may  adopt  such 
measures  as  may  discourage,  and,  if  possible, 
put  an  end  to  a  practice  ao  subversive  of  the 
freedom  of  elections,  had  directed  him  to  lay 

^  Taken  in  Short- hand  by  Joseph  Gurney. 
Ifoie,  into  tbia  Report  I  have  incorporated 
i'roro  tbe  Election  Cases  of  Mr.  ]>ouglas  (lord 
Glenhervie)  such  particalart  u  I  thought 
jwonld  render  it  sati  ' 

t  Mr.  Xbtttloir. 


before  the  House,  the  whole  of  the  evidesc* 
given  before  the  said  committee,  with  their  opi- 
nions thereupon  ;  and  he  read  the  report  in  bit 
place,  and  afterwards  delivered  it  in  at  the  table, 
where  the  aame  was  read ;  and  the  resolutioM 
of  the  Committee  are  as  followeth : 

*<  Resolved,  That  it  appears  to  this  commit* 
tee,  that  Richard  Smith,  esq.  by  bia  ageeta, 
has  been  guilty  of  notorious  bribery,  in  endea- 
vouring to  procure  himself  to  be  elected  and 
returned  a  hurcfeaa  to  serve  in  this  present  par- 
liament for  the  borough  of  Hindon,  in  ihm 
county  of  Wilu." 

The  like  resoluttoo  respecting  Mr.  Holliff. 

"  Resolved,  That  it  appears  to  this  commit- 
tee, that  James  Calthorpe,  esq.  by  hia  agents, 
has  been  g*iilty  of  notorious  bribery,  in  endea- 
vouring to  procure  himself  to  be  elected  and 
returned  a  burgess  to  serve  in  this  present  par- 
liament for  the  said  borough  of  Hindoo. 

'*  Resolved,  That  it  appears  to  tbia  commit- 
tee, that  Richard  Beckford,  esq.  has,  by  bia 
agent,  endeavoured  by  promiae  of  money,  to 
procure  himself  to  elected,  and  retomed  a 
burgess,  to  serve  in  this  nresent  parliament  for 
the  said  borough  of  Hinaon. 

**  Resolved,  That  it  appeara  to  this  coip- 
mittee,  that  the  rev.  John  Nairn,  of  HiDdoo, 
Fasham  Nairn,  esq.  late  of  Bory-street,  St. 
Jamea's,  Francis  Wartl,  of  Sherbone-laoe,  Lon- 
don, — —  Stevens,  a  butcher,  at  SaltsborT, 
commonly  called  Jobber  Stevena,  &c.  (in  silt 
thirteen,  specified  by  name)  have  acted  aa 
agents,  and  have  been  accessary  to,  and  coo- 
cemed  in,  the  nolorioat  acts  or  bribery  m4 
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corrupiioo,  thnt  hare  Won  practisrcl  at  ibc  last 
election  for  lliesaid  l»oroiii;ii  of  llimlnn. 

*'  Revived,  that  il  is  the  i>|iiiiitiii   uf  this 
eomiDitlee,  thai  the  Ilnusc  Ik>  iiii««eil,  lor  leave 


to  bring  in   a    Bill,  to   tli<lian(hisr  lin;  said 
borough  of  lliiidon,  io  the  cuuniy  ol'  W  ilts.*' 

On  tbe  8ih  of  Mav  tnlioiniit;,  the  Ihnise  or- 
deretl  that  the  Altiirnev  (■fiicTHl  shmihl  tnrth- 
with  proaet'utc  the  Muitl  Hit'huril  Sni.ili,  Thomus 
Brand  IlnUia,  James  ('altiioriic*,  uiid  Uichard 
Beckford,  for  their  said  otlciicei. 

In  Trinity  term  !.'»  Cit'orue  3,  the  Attorney 
Oeneral  filed  Uie  fullouiiig I ul urination  against 
general  Smith.* 
««  Wiltshire, 

**  Be  it  reineiiibrrid.  That  IMuard  Thurloir, 
nquire,  Attunii'v  (icnrral  of  our  pri'sent  sove- 
reign lord  the  kiii^,  iihi»  lur  our  kaid  lurd  the 
king  in  this  bt  half  proKcruieih,  ii)  his  pn»i>er 
peiaon,  cometh  here  into  the  cuutt  of  our  said 
lord  the  kin^r*  bi^fure  the  king  hitnatelf,  at  Wrnt- 
luiniler,  on  Friday  next  afirr  the  morrow  of  the 
Holy  Trinity,  in  thii)  ^nie  term,  and  for  our 
•aid  lord  the  king,  trivi'stho  couit  here  to  un- 
derstand and  lie  inh>rnibd,  that  the  burou:;:h  of  I 
llindou  in  the  county  uf  Wilts  is  an  aiii-ii>nt  I 
borough,  and  for  a  Itnig  apace  of  time  tno  hur-  ( 
gesses  of  the  aaid  borough  have-  been  elL-cttd  I 
and  sent,  and  have  used  and  btvn  accustomed 
and  of  right  uui'ht  to  lie  ilectid  and  sent,  to 
■erve  as  barge»ses  for  the  said  borough  in  the 
parliament  of  this  ktuKdom  (to  wit)  at  the  bo- 
rough of  Hindoo  aforesaiii,  in  the  s»ii|  county 
of  Wilts :  and  the  said  Attorney  (ieneral  of  uur 
■lid  lord  the  king,  fur  our  said  lord  the  king, 
ffiveth  the  court  hero  to  understand  and  be  in- 
rormed,  that  on  the  iirst  day  uf  t October,  in  the 
14th  year  of  tbe  reign  of  uur  present  sovervign 
lord  George  tbe  3ii,  by  the  grace  of  God,  uf 
Great  Ikiia in,  France,  anil  Ireland,  king,  de- 
fender of  the  faith,  &c.  a  certain  nrrit  of  uur 
Mid  lord  the  king,  under  the  threat  seal  of  Great 
Britain,  issued  out  of  his  majesty's  court  of 
Chancery  (the  said  court  then  and  still  being  at 
IVestminster  in  the  county  of  Middlesex)  di- 
rected to  the  sheriff  of  the  county  of  WiltH-,  by 
which  said  writ,  our  aaid  lord  the  king,  recit- 
ing, that  whereas  by  tbe  advice  and  assent  of 
his  majesty's  council,  lur  ciriaiu  arduous  and 
urgent  uffAxn  concerning  his  said  majesty,  the 
state  and  ilefence  of  his  kingdom  of  Great  Bri- 
tain and  the  church,  his  majesty  ortlered  a  cer- 
tain  parliament  to  be  holdeu   at  the  city  of 
Westminster,  on  the  Si9ih  day  nf  Noveiiiber 
then  next  ensuing,  and  there  to  treat  and  have 
conference  with  tbe  preluleti,  (>rrat  men,  and 
peers  of  his  realm ;    bis  majesty  by  his  said 
writ  did  c<»romand  and  strictly  enjoin  tbe  said 
■berifT,  that  proclamation  being  made  of  the 

*  He  was  a  general  officer  in  the  East  In- 
dies. During  several  years  he  was  a  member  of 
tbe  House  of  Commons,  and  a  frp<]uent  speaker 
there,  lie  was  particularly  active  upon  mat- 
ters relating  to  the  £ut  ludiea,  u  to  which, 
iee  tbe  Mew  Pari,  Uislory. 


day  and  place  aforesaid  in  the  aaid  sheriff 'a 
then  next  cnnntv  court  to  be  hulden  after  the 
receipt  of  that  bis  aaid  majesty 'a  writ,  twa 
knigiits  nf  the  most  tit  and  discreet  of  the  aaid 
count V,  girt  with  swords,  and  of  every  chy  of 
his  saul  county  two  citizens,  and  of  eVery  bo- 
rough in  the  same  county  two  hiirgeaaes,  of  Ibe 
most  surficieiit  and  discreet,  freely  and  iadif- 
tireiitly  by  those  who  at  such  proclamatioii 
sliouldbe  present,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided^  the  aaid 
then  sheritf  should  cause  to  be  elected,  aad  the 
names  of  those  knights,  citizens,  and  buryesset, 
so  to  be  electe«l,  whether  they  should  be  pre- 
sent or  al»sint,  the  said  then  sheriff  shoaU 
cau«»e  to  he  inserte«l  in  certain  indpiiCorea  to  be 
thereupon  made,  betneeo  tbe  aaid  then  aheriff 
and  those  who  should  be  present  at  such  elce* 
tion,  and  them  at  the  day  and  plae«  aforesaid 
the  said  then  shciiff  should  cause  to  oome  ia 
such  manner  that  the  said  knights  for  them- 
selves and  the  commonalty  of  theaame  county, 
and  the  said  citizens  and  burgeasaa  fur  them- 
selves and  the  commonalty  id'  the  aaid  cities 
and  boroughs  respectively,  might  have  from 
thetii  full  and  sufiicient  power  to  do  and 


Kf  nt  to  those  things  which  then  and  there  by 
the  common  council  of  bis  said  mmgtj'a  king- 
dom, hy  the  blessing  of  God,  shomd  happen  to 
he  ordained  u{>on  the  aforesaid  alRaira,  ao  that 
for  want  uf  such  power,  or  through  ao  iaapia- 
vident  election  of  the  said  kotghta,  Citi>ea>>  Ir 
burgesses,  the  aforesaid  affairs  nigfat  in  ao  wtia 
remain  unfinished;    willing  nrrrrtlndfia,  that 
neither  tbe  said  then  sheriff,  nar  anj  athv 
sheriff  of  this  his  majesty's   said    kuifdom, 
should  be  in  any  wise  elected ;  and  UieaCctiaB 
in  the  said  then  sheriff's  full  county  ao  prnde 
distinctly  and  openly  under  the  said  thca  ahe- 
riff's  seal,  and  the  seals  of  those  who  ahaulJ  fe 
present  at  such  election,  the  said  then 
shi>uld  certify  to  his  mi^ty  in  hia  I 
at  the  day  and  place  without  delay, 
to  his  majesty  one  part  of  tbe  aforeaaid  ii 
tores  annexed  to  the  said  writ,  together  witb 
the  said  writ ;  and  tbe  said  Attorney  General  of 
our  said  loni  the  king,  for  our  aaid  lord  the  king, 
gives  the  court  here  further  to  understand  and 
be  informed,  that  the  said  writ  aftarwarda,  aad 
before  tbe  return  thereof  (to  wit}  on  the  aaid 
Ibt  day  of  October  in  tbe  14tli  year  albre- 
said,  waa  delivered  to  Thomaa  Eateoart^  cs|. 
then  and  continually  from  thencefatth  mtil  sad 
at  and  after  tbe  return  of  the  aaid  writ  I 
sheriff  of  the  said  couaty  of  Wilia,  to  bo 
culed  in  due  form  of  law  (to  wit)  at  the  bi 
of  Hindon  aforesaid:   and  the  aaid  AiMraer 
General  of  our  said  lord  the  kiag,  for  onr  asm 
lord  tbe  king,  gives  the  court  here  farther  to 
understand  and  be  informed,  that  hy  victne  af 
the  said  writ,   the  aaid  Thomas  Sstconrt,  so 
being  sheriff  as  aforesaid,  afterwards,  and  be- 
fore tbe  return  of  tbe  said  writ,  (that  ia  loniy) 
on  the  said  1st  day  of  October,  in  ibe  14liiiyfar 
aforesaid,  and  in  the  year  of  our  Lord  1774,  al 
tbe  borough  of  llindou  afoieaaid,  in  t|»e 
county  of  Wilts,  made  hit. ' "    -  *' 


wayj 
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sealed  vrilli  the  teal  of  liia  office  of  sberiff  of  the 
said  county  of  Wilts,  directed  to  the  then  haitiff 
of  the  buroii£rh  of  UiDilmi  in  the  said  county  of 
Wills,  of  and  fur  the  election  with  in  the  said 
borouf;h,  of  two  bur^^esses  of  the  boroii(;h  afore- 
said, according^  to  the  form  and  effect  of  the 
said  writ :  and  the  said  Attorney  General  of 
our  t^aid  lord  the  kinsr,  for  our  saiil  lonl  the 
]<in^,  u;tves  the  court  here  further  to  umh*r- 
stand  and  lie  informed,  that  by  virtue  of  the 
.said  precept  allerwanls,  and  before  the  return 
thereof  (to  viit)  on  the  lOlh  day  of  October,  in 
the  14th  year  aforesaid,  at  the  bonMisth  of 
Hindon  aforesaid,  in  the  said  county  of  Wilts, 
the  election  of  two  burgesses  to  serve  as  bur- 
gesbes  for  the  said  borough,  in  the  then  next 
parliament  to  be  holden  as  afoi-esaid,  was  had 
and  made;  which  said  clecliou  was  the  first 
and  next  election  of  burgetii»es  to  serve  as  bur- 
gesses for  the  said  borough,  in  the  parliament 
of  tliis  kingdom,  aAer  the  comnMttmg  of  the 
several  offences  hereinafter  firstly,  secondly, 
thirdly,  and  fourthly  mentioned :  and  the  ssld 
Attorney  General  of  our  said  lord  the  king,  for 
our  said  lord  the  king,  gives  the  court  here  fuiv 
ther  to  understand  and  be  informed,  that  before 
the  issuing  of  the  said  writ,  a  general  election 
of  representatives  to  serve  in  parliament  for  the 
several  counties,  cities,  and  boroughs  in  this 
kingdom,  being  expected,  Jaiues  CalthorfMf, 
esquire,  Uichard  Ueckford,  esquire,  UichanI 
Smitb,  esquire,  and  Thomas  Brand  HidliM,  esq. 
Were  candidates,  that  of  them  two  might  be 
chosen  and  returned  to  serve  as  burgesses  for 
the  said  borough,  io  the  then  next  parliament 
for  this  kingdom  ;  ami  the  sHid  James  Cal- 
lhor|ie,  Riclwnl  BeckfonI,  Kichard  Smitb,  and 
Thomas  Brand  Uollis,  remained  and  continueil 
candidates  for  the  purpose  afuresaiil,  until  and 
at  the  time  of  the  said  ekiction,  to  wit,  at  the 
borough  of  Hindon  aforesaid,  in  the  saiil  county 
of  Wills  :  and  tlie  said  Attorney  Ueneral  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 

gives  the  court  here  further  to  understand  and 
B  informed,  tliat  the  said  Richard  Smith  late 
of  the  said  borough  of  Hindon,  in  the  said 
county  of  Wilts,  esquire,  well  knowing  the 
premises,  but  being  a  person  of  a  depraved, 
corrupt,  and  wickeil  niiml  and  disposition,  and 
unlawfully  and  wickedly  intending,  as  much  as 
in  him  the  said  Richard  Smith  lay,  to  interrapt 
and  prevent  the  free  and  indifferent  election  of 
burgesses  to  serve  for  the  same  borough  of 
Hindoo,  in  the  then  next  parliament  of  this 
kingdom,  and  bv  illegal  and  cormpt  means  to 
procure  himselt'to  be  elected  a  burgess  to  serve 
for  the  said  borough  in  the  then  next  parlia- 
ment of  this  kiog£>m,  before  the  said  eloction, 
to  wit,  on  the  15tli  day  of  February,  in  the 
13tb  year  of  the  reign  of  our  sovereign  lord 
George  the  3d,  doiv  king  of  Great  Britain,  &o. 
at  the  borough  of  Hindoo  aforesaid,  io  the  said 
county  of  Wilts,  uolawAilly,  wickedly,  and 
corruptly  did  solicit,  urge,  and  endeavour  to 
procure  Thomas  Moore,  Charlea  Simpson, 
John  Baldyvyn,  Jcramiah  Lucas,  Robert  Tyley, 
Thomaa  ForrelJ,  Jot.  Notitoo,  Jos.  Cofi;  John 


Edwards,  William  Stephens,  John  Naishment, 
John  Larkham,  Renalder  Bowles,  Jos.  Cholsey 
the  younger,  John  Davis  the  elder,  Richard 
Gr%vood,  William  Cheverall,  Samuel  Dorr, 
Thomas  Hanlen,  James  Eilwards,  Jos.  Chol- 
sey the  elder,  Thomas  Spencer,  James  Smarts 
John  Randall,  Eilward  Ranger,  John  Dewy, 
Luke  Beckett,  Philip  Beckett,  Henry  Dukes, 
Edward  Beckett,  Isaac  Moody,  William  Hack- 
er, John  Bishop,  ICduard  Uollowday,  George 
S|>ender  tlie  \oui)ger,  John  Cheverall,  Joha 
Dukes  the  elder,  John  Dukes  the  younger, 
Ro!)ert  Wyer,  MoRe«  Weeks,  George  Dukes, 
Gforgp  Hay  wani,  Edward  Tiewlock,  Matthew 
Davis,  Philip  Beckett  the  younger,  Henry  Jer- 
ret,  John  Da%is  the  younger,  William  Day, 
Samuel  Collier,  Waller  Percy,  Edward  Slier- 
gold,  Benjamin  Beckett,  Edward  While,  JohQ 
Hoo|ier  the  elder,  Samuel  Farthing,  John 
Hooper  the  younger,  William  Newton  tke  elder, 
William  Newton  the  younger,  Jamca  Percy, 
Henry  Huffe  the  efder,  Henry  Huffe  tbo 
younger,  Benjamin  Cholsey  the  younger,  John 
Bell,  George  Spender  the  elder,  James  Ander- 
son the  younger,  William  Lambe,  Jos.  Lsnibe, 
Edward  White,  Itobert  Wyer,  Matthew  Whittt 
the  younger,  Matthew  Stevens,  Willuim  White, 
Richard  Ingram,  Francis  Ranger,  William 
Percy,  Eliaa  Pitman,  William  Cuff  the  elder, 
Matliew  White  the  elder,  William  Stevens, 
George  Stevens,  John  Stevens  the  elder,  James 
Steiens,  Johu  Stevens  the  younger,  John 
Wyer,  Benjamin  Cholsey  the  elder,  William 
Rangt-r.  Francis  Cheverall,  Charles  Wyer, 
James  Wyrr,  John  While,  William  Wyer, 
James  Anderson  the  e!dor,  John  Beckett,  Tho- 
mas Wyer,  Luke  Beckett  the  elder,  l(oger 
Spender,  Rohert  Day,  William  Cuff  the  young- 
er, Elias  Steevens,  James  Steevens,  VVilliam 
Gilhom,  Henry  Savage,  Jarvis  CiilluTl,  Tho- 
mas Percy,  Jnlin  Ranker,  Eil\%ard  IVrcy,  Wil- 
liam Percy  the  ytiunger,  Robert  GiiMt,  Wil- 
liam Dukes,  Tiiouias  Dukes,  Roger  Norton, 
Joseph  Moody,  James  Gilbert,  John  Gane, 
Luke  Mead,  Nathaniel  Philips,  Joseph  Norton, 
Samuel  Norton,  John  Ransome,  Thomas 
Brooks,  Samuel  Philips,  Jostfph  Scamell,  Wil- 
liam Saudall  the  ehler,  Luke  Maishment  the 
younger,  Luke  Maishroent  the  elder,  John 
Maisliment,  William  Saudall  tlie  younger, 
Jamas  Burleigh,  William  Harden,*  Samuel 
Field,  John  Bowies,  Robert  Ranger,  I'hoinas 
Lanham,  John  Richardson,  William  Spender, 
Henry  Oboume,  John  Penny,  Richard  Pitman, 
William  Nisbeck,  James  Davies,  Jose^di  Gilbert, 
James  Googh,  James  Wier,  John  Gilbert,  and 
John  Stevens,  respectively,  each  and  every  of 
them,  then  and  there,  and  until  and  at  the  tinjo 
of  the  said  election,  having  a  right  to  vote  al 
and  in  the  election  of  burgesses,  to  serve  aa 
burgesses  for-  the  same  boruunh  in  the  parlia- 
ment of  this  kingdom,  for  him  the  said  Richard 
Smith,  and  the  more  effectually  to  tempt,  cor- 
rupt, and  procure  the  said  several  persouh  who 
had  a  right  to  vote  as  aforesaid,  to  give  their  re- 
spective votes  for  bim  the  said  Richard  Smith 
in  the  said  otectioo,  he  tli«  said  Richard  South 
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comiplion,  that  hire  bei>ii  practispd  at  the  last 
election  Tor  theeaid  borou|(n  of  Hindno. 

*'  Re«olfed|  that  it  is  the  opinion  of  this 
eoronittat,  that  the  iloase  (>e  moved,  for  leave 
to  bring  ID  a  Bill,  to  di^f ranch tse  ilie  &aid 
borough  of  Hiudon,  in  the  county  of  Wilts." 

Go  the  8ih  of  May  follo^vinfTi  (he  IIoiikc  or- 
dered that  the  Attorney  fjencral  should  forth- 
with proaecutc  the  saiti  Richard  Siiiilh,  Thomas 
Brand  Hollis,  James  Calllior|>e,  and  Richard 
Beckford,  for  their  aaid  offences. 

Id  Trinity  term  15  Geor{;e  3,  the  Attorney 
deuera)  filed  Uie  follouinglurormation  against 
general  Smith.* 
<•  Wiltshire, 

**  Be  it  remembered.  That  Ed  ward  Thurlow, 
eM|uire,  Attorney  General  of  our  present  sove- 
reign lord  tlie  king,  who  tor  our  said  lord  the 
Icing  ID  this  behalf  prosecuteth,  in  his  proper 

CH-son,  oometb  here  into  the  court  of  our  said 
rd  the  kin^r,  before  the  king  himself,  at  West- 
ttiinsler,  on  Friday  next  after  the  morrow  of  the 
Holy  Trinity,  in  tliis  same  term,  and  for  our 
•aid  lord  the'king,  G^ives  the  court  here  to  un- 
derstand and  be  informed,  that  the  borough  of 
Bindou  in  the  county  of  Wilts  is  an  ancient 
borough,  and  for  a  long  space  of  time  two  bur- 
gesses of  the  said  borough  have  been  elected 
and  sent,  and  have  used  and  beeu  accustomed 
and  of  right  ought  to  be  elected  and  sent,  to 
acnrt  M  burgesses  for  the  said  borough  in  the 
IMrlkment  of  this  kittgd<Nn  (to  wit)  at  the  bo- 
lough  of  Hindoo  aforeaaiil,  in  the  said  county 
•f  Wilts :  and  the  said  Attorney  General  of  our 
■aid  lord  the  king,  for  our  said  kn-d  the  king, 

K>eth  the  ooart  here  to  understand  and  be  in- 
nned,  that  on  the  first  day  of  October,  in  the 
14th  year  of  the  reign  of  our  present  sovereign 
lard  George  the  3il,  by  the  grace  of  God,  of 
Offeat  Britain,  France,  and  Ireland,  king,  de- 
fender of  tko  faith,  &c.  a  certain  writ  of  our 
■aid  lord  the  king,  under  the  great  seal  of  Great 
Britain,  issued  out  of  his  majesty's  court  of 
Chancery  (the  said  court  then  and  still  being  at 
Westminster  in  the  county  of  Middlesex)  di- 
rected to  the  sheriff  of  the  county  of  WilU;  by 
which  said  writ,  our  said  lord  the  king,  recit- 
ing, that  whereas  by  tha  advice  and  assent  of 
hk  majesty's  council,  lor  certain  arduous  and 
urgent  affairs  conceminir  his  said  majesty,  the 
state  and  defence  of  his  kingdom  of  Great  Bri- 
tain and  the  church,  his  majesty  ordered  a  cer- 
tain parliament  to  ha  holden  at  the  city  of 
Westminster,  on  the  89lh  day  of  November 
then  next  ensuing,  and  there  to  treat  and  have 
conference  with  the  prelates,  great  men,  and 
peers  of  his  realm ;  his  majesty  by  hia  said 
writ  dkl  command  and  strictly  enjoin  the  said 
sheriff,  that  proclamation  being  made  of  the 

*  He  was  a  general  officer  in  the  Eaat  In- 
dies. During  several  years  he  waa  a  member  of 
the  House  of  Commons,  and  a  frequent  speaker 
there.  He  was  particularly  active  npon  mat- 
ters relating  to  the  East  ludiet,  u  to  which, 
iee  the  Mew  Piri.  HiMory. 


day  and  place  aforesaid  in  the  said  sheriff 'a 
then  next  county  court  to  be  holden  after  the 
receipt  of  that  his  said  majesty's  writ,  two 
kniglits  of  the  most  lit  and  discreet  of  the  said 
county,  girt  with  swonis,  and  of  every  city  of 
his  said  county  two  citizens,  and  of  every  bo- 
rough in  the  same  county  two  burgesses,  of  the 
most  sutficient  and  discreet,  freely  ami  indif- 
ftreiitly  by  those  who  at  such  proclamation 
shouldbe  present,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  the  said 
then  aheriff  should  cause  to  be  elected,  aad  the 
names  of  those  kni&^hts,  citizens,  and  burgesses, 
so  to  be  elected,  whether  they  shouM  be  pre- 
sent or  absent,  the  said  then  sheriff  should 
cause  to  be  inserted  in  certain  iodeiitores  to  be 
thereupon  made,  (>etvieen  the  said  then  aheriff 
and  those  who  should  be  present  at  such  elec- 
tion, aud  them  at  the  day  and  place  aforesaid 
the  said  then  sheriff  should  cause  to  come  in 
such  manner  that  the  said  knights  for  them- 
selves and  the  commonalty  of  the  same  county, 
and  the  said  citizens  and  burpnesses  for  them- 
selvea  and  the  cammonalty  f>f  the  said  citiea 
and  boroughs  respectively,  might  have  from 
them  foil  and  sufficient  power  to  do  and  con- 
sent to  those  things  which  thtfo  and  there  by 
the  common  council  of  his  said  majesty's  king- 
dom, by  the  blessing  of  God,  should  happen  to 
be  ordained  upon  the  afnreuid  affairs,  so  that 
for  want  of  such  power,  or  through  an  impro- 
vident election  of  the  said  knights,  citiaeta,  ir 
burgesses,  the  aforesaid  affairs  might  in  no  wte 
remain  unfinished;  willing  neverthalest,  that 
neither  the  said  then  sheriff,  nor  any  oihar 
sheriff  of  this  his  majesty's  said  kingdom, 
should  be  in  any  wise  elected ;  and  the  eiectiop 
in  the  said  then  sheriff's  full  county  so  made 
distinctly  and  apenly  under  the  said  then  she- 
riff's seal,  and  the  aeals  of  those  who  sliould  he 
present  at  such  election,  tha  said  then  sheriff 
should  certify  to  his  miyesty  in  his  Chancery, 
at  the  day  and  place  without  delay,  remitting 
to  his  majesty  one  part  of  the  aforesaid  ioJei^ 
tures  annexed  to  the  aaid  writ,  together  with 
the  said  writ ;  and  the  aaid  Ationiey  Greneral  of 
our  said  lord  the  king,  for  our  said  lord  the  king, 

K'vea  the  court  here  further  to  understand  and 
informed,  that  the  said  writ  afterwards,  and 
before  the  return  thereof  ^to  wit>  on  the  said 
1st  day  of  October  in  the  14th  year  afi>rfs 
aaid,  was  delivered  to  Thomas  Estcourt,  esf . 
then  and  continiially  from  thenceforth  until  and 
at  and  after  the  return  of  the  wid  writ  being 
sheriff  of  the  said  county  of  Wilts,  to  be  exe- 
cuted in  due  form  of  law  (to  wit)  at  the  Inirougfi 
of  Hindoo  aforesaid:  and  the  aaid  Attomer 
General  of  our  said  lord  the  king,  for  onr  said 
lord  the  king,  gives  the  court  here  further  to 
understand  and  be  informed,  that  by  virtue  of 
the  said  writ,  the  aaid  Thomas  Estcourt,  so 
being  sheriff  as  aforesaid,  afterwards,  and  be- 
fore the  return  of  the  said  writ,  (that  is  to  nay) 
on  the  said  1st  day  of  October,  in  the  14th.  year 
aforesaid,  and  in  the  year  of  our  Lord  1774,  at 
the  borough  of  Hindon  aforesaid,  in  t)ie  saki 
oonnty  of  Wilts,  made  hit  praeeptin  writingy 
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sealed  with  the  teal  of  hii  office  of  sheriff  of  the 
said  county  of  Wilts,  directed  to  the  then  bailiff 
of  the  borough  of  Hiodoo  in  the  said  county  of 
Wills,  of  and  fur  the  election  within  the  said 
borough,  of  two  bur^iresses  of  the  borough  afore- 
said, according  to  the  fonn  and  effect  of  the 
said  writ :  and  the  said  Attorney  General  of 
our  said  lord  the  king,  for  our  said  lord  the 
king,  gives  the  court  here  further  to  under- 
stand and  be  informed,  that  by  virtue  of  the 
said  precept  at\erwards,  and  before  the  return 
thereof  (to  wit)  on  the  10th  day  of  October,  in 
the  14th  year  aforesaid,  at  the  borough  of 
Hindoo  aforesaid,  in  the  said  county  of  Wilts, 
the  election  of  two  burgesses  to  serve  as  bur- 
gesses tor  the  said  borough,  in  the  then  next 
parliament  to  be  bolden  as  aforesaid,  was  had 
and  made;  which  said  election  was  the  first 
and  next  election  of  burgesses  to  serve  as  bur- 
gesses for  the  said  borough,  in  the  parliament 
of  tliis  kingdom,  aAer  the  committmg  of  the 
several  offences  hereinafter  firstly,  secondly, 
thirdly,  and  fourthly  mentioned :  and  the  saul 
Attorney  General  of  our  said  kH-d  the  king,  for 
oiif  said  lord  the  king,  gives  the  court  here  fur< 
ther  to  onderstand  and  be  informed,  that  before 
the  issuing  of  the  said  writ,  a  general  election 
€f  representatives  io  serve  in  parliament  for  the 
Mveral  counties,  cities,  and  boroughs  in  tliis 
kingdom,  being  expected,  James  Calthorpe, 
esqaire,  Richard  Beckford,  esquire,  Richard 
Smithy  escjuire,  and  Thomas  Brand  HolUs,  esq. 
were  candidates,  that  of  them  two  might  be 
ohoseo  and  returned  to  serve  as  burgesses  for 
the  said  borough^  in  the  theu  next  parliament 
for  this  kingdom  ;  and  the  said  James  Cal- 
Ihorpe,  RiclHinl  Beckfor*!,  Ridiard  Smith,  and 
TiH>Hias  Brand  Uollis,  remained  and  continued 
candidates  for  the  purpose  aforesaid,  until  and 
al  the  time  of  the  said  election,  to  wit,  at  the 
borough  of  Hindon  aforesaid,  in  the  said  county 
of  Wilts :  and  tlie  said  Attorney  General  of  our 
•aid  k>vd  the  king,  for  our  said  lord  the  king, 

E've*  the  court  here  further  to  understand  and 
I  informed,  that  the  said  Richard  Smith  late 
of  the  said  borough  of  Hindon,  in  the  said 
oouot^  of  Wilts,  esquire,  well  knowing  the 
premises,  but  being  a  person  of  a  depraved, 
oarrupt,  and  wickeil  mimt  and  disposition,  and 
unlawfully  and  wickedly  intending,  as  much  as 
io  him  the  said  Richard  Smith  lay,  to  intermpt 
md  prevent  the  free  and  indifferent  election  of 
boilgeiseii  to  serve  for  the  same  borough  of 
HiodoB,  in  the  then  next  parliament  of  this 
kingdom,  and  b^  illegal  and  corrupt  means  to 
mocare  himself  to  be  elected  a  burgess  to  serve 
for  the  said  borough  io  the  then  next  parKa- 
nmt  of  this  king&m,  before  the  said  eleotion, 
to'  wit,  on  the  15ili  day  of  February,  in  the 
ISth  year  of  the  reign  of  our  8overei|[n  lord 
George  the  3d,  now  king  of  Great  Britain,  &o. 
Id  the  borough  of  Hindon  aforesaid,  in  the  said 
coiiaty  of  Wilts,  unlawftiUy,  wickedly,  and 
CMrrvptly  did  solicit,  urge,  and  endeavour  to 
wooorB  Thomas  Moore,  Charles  Simpson, 
^•liB'BahlwyD,  Jeremiah  Lucas,  Robert  Tyley, 
TWmM  FarrelJ,  Jo«»  Noiitoo,  Jot.  Coff,  John 


Edwards,  William  Stephens,  John  Maishment, 
John  Larkham,  Renalder  Bowles,  Jos.  Cholsef 
the  younger,  John  Davis  the  elder,  Richard 
Erwood,  William  Cheverall,  Samuel  Dorr, 
Thomas  Harden,  James  Edwards,  Jos.  ChoU 
sey  the  elder,  Thomss  Spencer,  James  Smirt^ 
John  Randall,  Edward  Ranger,  John  Oewj, 
Luke  Beckett,  Philip  Beckett,  Henry  Diikc«p 
Edward  Beckett,  Isaac  Moody,  William  HaolE*^ 
er,  John  Bishop,  Edward  Uoltowday,  Georm 
Spender  the  younger,  John  Cheverall,  JonB 
Dnkes  the  elder,  John  Dukes  the  younger^ 
Robert  Wyer,  Moses  Weeks,  George  Dukti, 
George  Hay  ward,  Edward  Trewlock,  Mattdaw 
Davis,  Philip  Beckett  the  younger,  Henry  Jer- 
ret,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Sher* 
gold,  Benjamin  Beckett,  Edwsrd  White,  John 
Hooper  the  elder,  Samuel  Farthing,  Jolm 
Hooper  the  younger,  William  Newton  theelder, 
William  Newton  the  vouoger,  Jamea  Percy, 
Henry  Huffe  the  elder,  Henry  Huffe  tb« 
younger, 'Benjamin  Cholsey  the  younger,  Joha 
Bell,  George  Spender  the  elder,  James  Ander- 
son the  younger,  William  Larobe,  Jos.  Lanibet 
Edward  While,  Robert  Wyer,  Matthew  Whit« 
the  vQUUger,  Matthew  Stevens,  William  Wliiteg 
Richard  Inijram,  Francis  Ranger,  William. 
Percy,  Eliaa  Pitman,  William  Cuff  the  ektev, 
Mathew  White  the  elder,  William  Stevens, 
George  Stevens,  John  Stevens  the  elder,  James 
Stereos,  John  Stevens  the  younger,  John 
Wyer,  Benjamin  Cbolsey  the  elder,  WilliasDi 
Rangt'r,  Francis  Cheverall,  Charles  Wyar, 
James  Wyer,  John  White,  William  Wyer, 
James.  Anderson  the  elder,  John  Beckett,  Tho- 
mas Wyer,  Luke  Beckett  the  elder,  iioger 
Spender,  Robert  Dsy ,  William  Cufl'  the  youujg- 
er,  Elias  Stecvens,  James  Steevens,  Williaoi 
Giiham,  Henry  Sav]^,  Jarvis  Gilbert,  Tho- 
mas Percy,  John  Ranger,  Eiiward  Percy,  Wil- 
liam Percy  the  younger,  Robert  Gilbert,  Wil- 
liam Dukes,  Thomas  Dukes,  Roger  Norton, 
Joseph  Moody,  James  Gilbert,  John  Gana^ 
Lnke  Mead,  Natlianiel  Philips,  Joseph  Norton, 
Samuel  Norton,  Jolm  Ransome,  Tliomns 
Brooks,  Samnel  Philips,  Joseph  Scamell,  Wil- 
liam Sandall  the  ebier,  Luke  Maishment  tbn 
younger,  Luke  Maishment  the  elder,  John 
Maishment,  William  Sandall  the  younger. 
Jamas  Burleigh,  William  Harden,*  Samoel 
Field,  John  Bowies,  Robert  Ranger,  Thomu 
Lanham,  John  Richardson,  William  Spender, 
Henry  Oboume,  John  Penn^r,  Richard  Pitmant 
William  Nisbeek,  James  Davies,  Josif||ih  Gilbert, 
James  Gongh,  James  Wier,  John  Gilbert,  and 
John  Stevens,  respectively,  each  and  every  of 
them,  then  and  there,  and  until  and  at  the  tmin 
of  the  said  election,  having  a  right  to  vote  at 
and  in  the  election  of  burgesses,  to  serve  as 
burgesaes  for^  the  same  horouc*  h  in  the  parlia- 
ment of  this  kingdom,  for  him  the  said  Richard 
Smith,  and  the  more  efiectually  to  tempt,  cor- 
rupt, and  procure  the  said  several  persona  who 
had  a  right  to  vote  as  aforesaid,  to  give  their  ro» 
speotive  votes  for  him  the  said  Richard  Smith, 
in  the  said  ekction,  he  th^  said  Richard  SmiA 
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M  Iben  and  there,  to  wit,  on  the  nid  15tb 
day  of  Felmimnr,  Id  tbo  ISth  yetr  aforesaid,  at 
the  borooffh  of  HiiidoD  afornaid,  in  the  said 
coQDty  of  Wilts,  oDlawfolly,  wickedly,  aod 
corruptly  sire,  aod  cause  aod  procure  to  be 
gif eo,  to  the  said  sereral  persons  respectively, 
wlio  .bad  soeh  a  ri|^t  to  rote  as  aforesaid,  a 
cartaiik  stmi  of  money,  to  wit,  the  sou  of  fire 
foineas  of  lawful  money  of  Great  Britain,  a«  a 
Sribe  and  reward,  to  engajife,  corrupt,  and  pro- 
cure the  said  aereral  persons  retpectirely,  so 
having  soch  right  to  vote  as  aforesaid,  to  |pve 
their  respective  votes  in  the  said  election  of  bur- 
gesses to  serve  as  bnrflfcsses  for  the  said  borough 
n  the  then  next  parliament  of  this  kingdom, 
Ar  him  the  said  Kichard  Smith,  in  order  that 
hn  the  feaid  Richard  Smith  might  be  elected 
and  returned,  to  serve  as  a  burgess  for  the  said 
borough,  in  the  then  said  next  parliament  of  this 
kingdom,  to  the  great  obstruction  and  hin- 
drance ^  a  free,  indifferent,  and  nnbisssed 
claetion  of  burgesses  to  serve  in  pariiament  for 
the  same  borough,  in  manifest  violation  and 
mbvenionoftbe  constitution  of  this  kingdom, 
•Bd  of  the  liberties  and  privileges  of  the  sub- 
jects thereof,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and 
•gainst  the  peace  of  our  said  lord  the  king,  his 
crewn  and  dignity :  and  the  saul  Attomey-Ckne- 
ral  of  our  said  lord  the  king,  for  our  said  lord 
fbe  king,  giveth  the  court  nere  further  to  un- 
derstand and  be  informed,  that  the  sakl  Richard 
8nhh,  beinarsuch  person  as  aforesaid,  and  un- 
kwAilly  and  wickedly  intending  (as  much  as  in 
him  the  said  Richard  Smith  lay)  to  interrupt 
cad  prevent  a  free  and  indifferent  electMNi  of 
burgesses  to  serve  for  the  said  borough  of  Hin- 
don  in  the  then  next  parliament  of  this  king- 
dom,  and  by  illegal  and  corrupt  means  to  pro- 
cure bioiseif  to  be  elected  lo  serve  as  burgess 
for  the  said  borough  in  the  then  next  parlia« 
nwat  of  this  kinguom,  before  the  said  election, 
(to  wit)  on  the  thud  day  of  October,  in  the  14th 
year  afbrcmi,  at  the  borough  of  Hiodon  afore- 
said, in  the  said  county  of  Wilts,  unUwfully, 
wMccdly,  and  corruptly,  in  the  presence  and 
bearing  ci  divers  persons,  who  bad  then  and 
there  a  right  to  vote  in  the  election  of  burgesses 
lo  serve  for  the  said  borough  in  the  parlia- 
aaeat  of  this  kingdom,  did  dedare,  and  with  a 
kNid  voice  publish,  that  he  would  give  to  each 
aod  every  person  who  had  a  right  to  vote  in  the 
•aid  eledioD  of  burgesses  to  serve  for  the  said 
borough  of  Hinden  m  the  then  next  pariiament 
of  this  kingdom,  bribes  and  rewards  to  vote  in 
that  election  for  him  the  said  Richard  Smith, 
with  intent  unlswfullv  to  tempt,  corrupt,  and 
procure  the  persons  having  a  right  to  vote  in 
that  electMHi,  to  give  their  votes  in  that  elec- 
tion, for  hhn   the  said  Richard  Smith,  that 
he  the  said  Richard  Smith  might  be  elected 
aiul  returned  a  burgess  to  serve  for  the  said 
borough  in  the  said  then  next  parliament  of  this 
kingdom;  to  the  great  obstruction  of  a  free, 
quiet,  and  indifferent  election  of  burgesses  to 
serve  in  parliament  as  burgesses  for  the  soma 
bcsroivh,  in  BUHiiftft  violatioa  aod  tobvanmNi  of 


the  constitutioa  of  this  kingdom,  and  of  the  li^ 
berties  aod  privileges  of  the  subjects  thereof,  to 
the  evil  aud  permcious  example  of  all  otbera 
in  the  like  case  offending^  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dififnity : 
and  the  said  Attorney  General  of  our  said  lord 
the  king,  fbr  our  said  lord  the  king,  gives  the 
court  here  further  to  understand  and  be  inform- 
ed, that  the  said  Richard  Smith,  being  such 
person  as  aforesaid,  and  again  unlawfully, 
wickedly,  and  corruptly  intending  (as  much  as 
in  him  the  said  Richanl  Smith  lay)  to  interrupt 
aod  prevent  the  free  and  indifferent  election  of 
burgesses  to  serve  as  burgesses  for  the  said  bo- 
ron^ in  the  parliament  of  this  kiofl^ilom,  and 
by  illegal  and  corrupt  means  to  procure  himself 
to  be  elected  a  burgess  to  serve  as  a  burgess  fbr 
the  said  borough  in  the  parliament  of  this  king- 
dom, he  the  said  Richard  Smith  af^erwarda, 
and  before  the  said  election  so  had  and  made  as 
aforesaid,  to  wit,  on  the  4th  day  of  April,  in  the 
14th  year  of  the  reign  of  our  lord  the  now 
king,  at  the  borough  of  Hindon  aforesaid,  in 
the  said  county  of  Wilts,  unlawfully,  wickedly, 
and  corruptly  did  give,  and  cause  and  procure 
to  be  given,  to  divers  other  persons,  namely, 
Thomaa  Moore,  Charles  Simpson,  John  Bald" 
win,  Jeremiah  Lucas,  Robert  Tyler,  Thomas 
Farrell,  Joseph  Norton,  Josenh  Cuff,  John  Ed- 
wards, William  Stevens,  John  Maishment, 
John  Larkham,  Renakier  BohIcs,  Joseph 
Chobey  the  younger,  John  Davis  the  elder, 
Richard  Erwood,  William  Chiverall,  Samuel 
Daw,  Thomas  Harden,  James  Edwards,  Jo* 
seph  Cholsey  the  younger,  Thomas  SpenceTp 
James  Smart,  John  Randle,  Edward  Ranger, 
John  Dewey,  Luke  Becket,  Philip  Becket, 
Henry  Dukes,  Edward  Becket,  Isaac  Moody, 
William  Hacker,  John  Buhop,  Edward  Hol- 
towday,  George  Spencer  the  younger,  John 
Cheverall,  John  Dukes  the  elder,  John  Dukes 
the  younger,  Robert  Wyer,  Moses  Weeks, 
George  Dukes,  George  Hsyward,  Edward 
Trewlock,  Matthew  Davis,  Philip  Becket  the 
younger,  Henry  Jerret,  John  Davb  the 
younger,  William  Day,  Samod  Collier, 
Walter  Percy,  Bdwaid  Shergold,  Benjamin 
Beckett,  Edward  White,  John  Hooper  the 
eMer,  Samuel    Farthing,   John   Hooper  the 

ffonnger,  William  Hooper  the  elder,  Wil- 
iam  Newton  the  younger,  James  Percy, 
Henry  Huff  the  elder,  Henry  Huff  tba 
younger,  Benjamin  Cholsey,  the  younger, 
John  Bell,  George  Spender  the  elder,  James 
Anderson  the  younger,  Willism  Lambe,  Joseph 
Lambe,  Edward  White,  Robert  Wyer,  Mat- 
hew  White  the  younger,  Mathew  Steevens, 
Willism  White,  Richard  Ingram,  Francis 
Ranger,  William  Percy,  Elias  Pitman,  Wil- 
liam Cuff  the  elder,  Mathew  White  the  elder, 
William  Steevens,  George  Steevens,  John 
Steevens  the  elder,  James  Steevens,  John  Stee- 
veens  the  eUer,  James  Steevens,  John  Stee- 
veens  the  younger,  John  Wyer,  Benjamin, 
Cholsey  the  elder,  William  Ranger,  Franda 
Chiverall,  Charies  Wyer,  James  Wyer,  John 
While,  Willitfn  Wyer,  James  Amtenoa  Um 
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drier,  John  Beckett,   Thomat  W^er,  Lake 
Beckett  the  elder,    Ro^r  Speoder,    Robert 
Day,  William  Coff  the  yoaolfer,  Eliai  Stee- 
Teiia,  Jamei  Steereita,  William  Oilbam,  Henry 
Sarage,  ChmrleB  Gilbert,  Tliomaa  Percy,  John 
Banger,  Edward  Percy,  William  Percy  the 
jounffer,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jos.  Moody,  Jamea 
GilbfTt,  John  Gane,  Luke  Mea^,  Natbiaiiel 
Philips,  Joeeph  Norton,  Samuel  Norton,  John 
Randnome,  Thomas  Brookes,  Samuel  Philips, 
Joseph  Seamell,  William  Bandall  the  elder, 
Luke  MaishiiieDt  the  youuger,  Luke  Blaisb- 
nent  the  elder,  John  Maishment,  William  Sen- 
die,  James  Burleii^b,  William  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ranffer,  Thomas 
Laoham,  John  Richardson,  William  Spender, 
Henry  Oboiirne,  John  Penny,  Richard  Pitt- 
man,  William  Ni^beck,  James  Da?»,  Joseph 
'Gilbert,  James  Gk>uv:h,  James  Wire,  John  Gil- 
■bert,  and  John  Stevens,  respectively,  each  and 
every  of  them   then   and    there,   and    until 
and  at  the  time  of  the  said  election  havingp  a 
right  to  vote  at  and  in  the  election  of  burgesses 
to  serve  as  burgesses  fur  the  said  borough  of 
Hindon  in  the  parlinmcDt  of  this  kingdom,  ano- 
:ther  large  sum  of  money  (to  wit)  the  sum  of 
five  guineas  of  like  law/ul  money,  as  a  bribe 
and  reward  to  each  of  them  the  said  several 
persons  last- mentioned  having  such  right  to 
Tote  as  atbresiiidi  to  engage,  corrupt,  and  pro- 
cure tlie  said  persons  respectively  to  give  their 
fespective  votes  at  and  in  the  then  next  election 
4>f  burgesaes  to  serve  as  burgesses  for  the  same 
horoof^h  in  the  aaid  then  next  parliament  of 
this  kiugdom,  for  him  the  said  Richard  Smith, 
in  order  that  he  the  said  Richard  Smith  mighi 
Selected  a  burgeaa  to aerve  for  the  aaid  bo> 
rough  in  the  aaid  then  next  parliament  of  this 
kingdom,  to   the  great  obatruction  and  hin- 
drance of  a  free,  quiet,  indifferent,  and  unbiass- 
ed election  of  burgesses  to  serve  in  parliament 
•s  burgesses  for  the  same  borough,  in  violation 
and  aubversion  of  the  constitution  of  this  king- 
dom, and  of  the  liberties  and  priviUgea  of  the 
subjects  thereof,  to  the  evil  and  pemicioua  ex- 
ample of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity  :  and  the  said  Attorney 
GeneralW  our  aaid  lord  the  king,  for  our  aaid 
lord  the  king,  gives  the  court  here  further  to 
understand  and    be   informed,    that  the  said 
Richard  Smith,  being  such  person  as  aforesaid, 
and  i4^n  unlawfully,  wickedly,  and  corruptly 
intending  (as  much  as  in  him  the  said  Richard 
Smith  lay)  to  interrupt  and  prevent  the  free 
and  indifferent  election  of  burgeases  to  serve  as 
burgesses  for  the  same  borough  in  the  parlia- 
nantof  this  kingdom,  and  by  illegal  and  cor- 
mpC  means  to  procure  himself  to  be  elected  a 
bargees  to  serve  as  a  burgess  for  the  said  bo- 
rough in  parUament ;   be  the  said  Ricliard 
9mitb,  before  the  said  election,  (to  wit)  on  the 
•lb  day  of  October,  in  the  fourteenth  year 
•Ibraaaid,  at  the  borough  of  Hindon  aforesaid, 
iO|the  aaid  county  of  Wilts,  did  unlawfully, 
widMly,  and  mmptly  girt,  mud  oauae  and 
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procure  to  be  fiveo,  to  divers  ether  paftoDs« 
namely,  Joaepb  Nortoo«  Joa.  Cufie,  John  £d* 
wards,  labourer,  William  Star ^,  John  Marsh- 
man,  John  Edwards,  glazier,  John  Larkham« 
Renalder  Bowlea,  Joaeph  Cbolsey  the  yonnicar, 
John  Davia  the  elder,  Richard  Enmod,  Wil- 
liam Chiverall,  Samuel  Daw,  Thomaa  Harte, 
Jamea  Edwards*  Jotiepb  Choisej^  the  eldcft 
Thomas  Spencer,  Henry  Obouroe,  John  Peo- 
ny, Jamea  Smart,  John  Randle,  Edward  Rao« 
ger,  Stephen  Harding,  John  Dewey,  William 
Snook,  Harry  Jukea,  Edward  Beckett,  Richard 
Pitman,  Thomas  Wier,  Isaac  Moody,  WilUam 
Hacker,  John  Bishop,  Edward  Halhday,  Wal- 
ter Beckett,  George  Spender  the  younger,  JmIm 
Cbiverall,  John  Dukea  the  elder,  Jolin  Dukea 
the   younger,   Robert  Wier,   Moaes  Weeka« 
George    Dukea,  Thomas  Steevens,   William 
Spender,  John  Hart,  George  Hayward,  Ed- 
ward Tulick.  Matbew  Davis,  John  Ingram  ilm 
younger,  Philip  Becket  the  younger,  Andrev 
Farrett,    Henry  Jerrard,    William    Brookea, 
John  Gilbert,  John  Steevena,  Bliss  Steeveosi 
John  Davia,  Tbomaa  Howell,  William  Day, 
Walter  Piercy,  John  Beckett,  Edward  8hcfw 
goM,  Benjamin  Beckett,  Edward  White,  Jobs 
Hooper  the  elder,  Samuel  Farthing,  William 
Newton,  William  Nesbick,  John  Hooper  the 
younger,  William  Lucaa,  William  Newteo  the 
younger,  Jamea  Piercy,    Wdliam   Abraham^ 
Henry  Huffe   the  elder,    Henry  Huffe   the 
younger,  John  Moore,  Beojaunin  Chol«tfy  the 
younger,  John  Bell,  George  Spender,  Jamea 
Anderson,  William  Lambe,  Joseph  Lamhe,  Edr 
ward  White,  Robert  Wyer,  Matbew  White  the 
younger,   Mathew  Stevena,  William  Wbite^ 
Richard  Ingram,  Francis  Ranger,  Elias  Pit|« 
man,  William  Cuffe,  Mathew  White,  Willian 
Steevena,  George  Steevena,  John  Steevena  the 
elder,    Jamea  Steevena,   John   Steevena   the 
younger,  John  Wyer,  Beniamie  Cbolsey  the 
elder,    William    Ranger,  Thomas  Steeveaey 
Francis  Chiverell,  Charles  Wier,  John  While, 
William  Wyer,  Jamea  Anderson,  John  Beckett^ 
Tbomaa  mer.  Lake  Beckett,  Roger  Spender, 
Robert  Day,  John  Nairn,  WilUam  Cutf,  Eliae 
Steevena,  James  Steevens,  Isaac  Savage,  WiU 
Ham  Gilbam,  Archibald  Hunter,  Heury  Ha-  ' 
vage,  Jamea  Lambert,  John  Steevena,  Jamee 
Cuffe,  Jervoiae  Gilbert,  Thomas  Piercy,  Jobs 
Ranger,  Edward  Piercy,  Robert  Gilbert,  lli^* 
maa  Lanham,  Joa.  Gilbert,  John  Ricbardaee, 
William  Dukes,  Richard  Smith,  Henry  Lam- 
bert,  Jamea  Warne,  Thomaa  Dukea,  Roger 
Norton,  Joseph  Moody,  Jamea  Davia,  Jamee 
Gilbert,  Thomaa  Pbilipa,  John  Gane,  Loke 
Mead,  Nathaniel  Philips,  Joaepb  Norton,  Sa- 
muel   Norton,     John     Randaome,    Tbomae 
Brookes,  Tbomaa  Harden,  John  Harden,  Sa- 
muel Philipa,  Jos.  Scammell,  William  Sandle 
the  elder,  Luke  Marahman  the  youoger,  Jamee 
Goffe,  Luke  Marsbman  the  elder,  John  Marah* 
Richard  Harden,   William  Sandle  the 


man, 


younger,  James  Burleigh,  William  Harden, 
Tbomaa  Field,  Samuel  Field,  Richard  Beckett^ 
and  Robert  Ranger,  respectively,  each  and 
every  of  them  then  and  there  raapectircly  have- 
4K 
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ing  8  ri|rk(  to  vute  in  the  election  of  burgesses 
t«  serve  for  the  same  borough  to  the  psrIiaroeDt 
of  this  kingdum,  a  large  sum  of  money,  to  wit, 
tbe  sum  of  five  guineas  of  Kke  lawful  money. 


Weeks,  George  Dukes,  George  Ils^ward,  Ed- 
wanJ  Trei»lo(!k,  Matthew  Davis,  Philip  Beckett 
tbe  younger,  Henry  Jerretf,  John  I>avis  the 
younger,  William  Day,  Hamuel  ("oilier,  Wal- 
ter Piercy,  Edwnrd  8hrrgold,  Benjamin 
Beckett,  £ilwanl  White,  John  Hooper  the 
elder,  Samuel  Farthing,  John  Hooper  the 
younger,  William  Newtorr  the  elder,  William 
Newton  the  younger,  James  Piercy,  Heory 
HuflTe  the  elder,  Henry  Huflfe  the  younger, 
Benjamin  Cholsey  the  younger,  ^ohn  Bell, 
Gr«>rge  Spender  the  elder,  James  Anderson  the 
younger,  William  Lambe,  Jos.  I^mbe,  Ed- 
ward White,  Robert  Wyer,  Matthew  Whyte 
the  younger,  Matthew  St(*e%enfi,  William 
White,  RirhanI  Ingram,  Pranri«  Ranker,  WiU 
iiaro  Percy,  Etias  Pitman,  William  Cuff*  the 
elder,  Matthew  Wh\te  the  elder,  William 
Steerens,  George  Steevens,  John  Steerens  the 
BMde  as  aforesaid,  for  the  said  Richard  Smith,  j  elder,  James  Steevens,  John  Sieevens  tha 
Ibr  tbe  purp«)se  aforesaid  ;  that  ia  to  say,  at  the  ;  younger,  John  Wyer,  Benjamin  Cholsey  the 
fcorotigb  of  Hindoo  aforesaid,  *ui  tbe  said  county  !  elder,  William  Ranger,  Francis  Chiverall, 
of  Wilts,  to  the  great  ubstnictioo  and  hindrance  I  Charles  Wver,  James  Wyer,  John  White, 
•fa  free,  quiet,  inditfereot,  and  unbiatseil  elec-  j  William  Wyer,  James  Anderson  the  elder, 
tioii  of  burgesses  to  serve  in  parliament  for  the  |  John  lk*cketl,  Thomas  Wyer,  Luke  Bevkett 


••  a  bribe  and  reward  to  engage,  corrupt,  ami 
procure  the  said  several  last- mentioned  |>er- 
sons  respectively  to  give  their  respective  votes 
in  the  election  of  burgesses,  to  serve  as  bur% 
giesaes  for  the  same  borough  in  the  said  then 
next  parliament  of  this  kingdom,  for  him  the 
said  Richard  Smith,  in  order  that  he  tbe  said 
Richard  Smith  might  be  elected  and  returned 
m  burgess  to  serve  for  the  said  borough  in  the 
said  then  next  parliament  of  this  kingdom  ;  by 
means  whereof  the  said  several  |>ersons  la^t 
sbove-named,  who  had  buch  right  to  vote  as 
sforesaid,  were  respectively  tempted,  corrupt- 
cdy  and  procured  to  give,  and  did  give  their 
votea  at  and  in  tbe  aaid  Heetion  so  had  and 


same  borough,  in  violation  and  subversion  of 
tke  constitution  of  this  kingdom,  and  of  the  li- 
berties and  privileges  of  the  subjects  thereof,  to 
Ike  evil  and  pernicious  example  of  all  others  in 
tbe  like  case  offending,  and  against  the  |>eare 
•f  our  aaid  lord  the  king,  his  cniwn  and  dig- 
nity :  and  tbe  aaid  Attorney  General  of  our 
•aid  ford  the  king,  for  our  said  lord  the  king, 

C'ves  tbe  court  here  further  to  understand  and 
informed,  that  the  aai«l  Richard  Smith,  well 
knowing  tbe  premises,  but  being  such  person 
m  aforesaid,  and  again  unlawluily,  wickedly, 
and  corruptly  intending,  aa  much  as  in  him  the 
■aid  Richard  Smith  lay,  to  interrupt  and  pre- 
v«nt  the  free  and  indifferent  election  of  bur- 
gesses to  serve  as  burgesses  for  the  same  bo- 
roagh  in  the  parliament  of  this  kingdom,  ami 
hy  illegal  and  corrupt  means  to  procure  hiin- 
•Mf  to  he  elected  to  aervs  as  a  burges-^  for  the 
said  borouffh  in  tbe  parliament  of  this  kingdom, 
the  aaid  Richard  Smith,  before  the  said  elec- 
tion, (to  wit)  on  tbe  said  8th  day  of  Ociober, 
in  the  i4th  year  aforesaid,  at  iliodoii  afoivsaid, 
in  the  aaid  coanty  of  Wilis,  unlawfully,  wicketl- 
Ij,  and  corruptly  did  give,  and  cause  and  pro- 
care  10  be  gifen,  to  divers  other  persons, 
aamelVf  Thomas  Moore,  Cbarless  Simpson, 
John  Baldwin,  Jeremiah  Lucas,  Itohert  Ty- 
ky,  Thomas  Farrell,  Joseph  Norton,  Joseph 
Kirk,  John  Edwards,  William  Stephens,  John 
Maiahment,  John  Larkbaio,  Reoalder  Bowles, 
Josejib  Cholsey  tbe  younger,  John  Davis  the 
dder,  Richard  Erwood,  Williain  Chevtrall, 
Samuel  Daw,  Thomas  Hardeu,  James  Ed- 
warda,   Joseph    Cbolaey  the  elder,    Thomas 


the  elder,  Roger  Spender,  Robert  Day,  Wil- 
liam Cuff  the  younger,  Klias  Stevens,  James 
Steevens,  William  Gilham,  Henry  Hivage, 
Jarvis  GillK-Tt,  Thomas  Perry,  John  Ranger, 
Edward  Percv«  ^^illi^m  Percv  the  \nunger, 
Robert  Gilbert,  William'  D'ukes,  Thomas 
Dukes,  Roger  Norton,  Joseph  Moodv,  James 
Gilbert,  John  Gane,  Luke  Mead,  S'athaoiel 
Philips,  Joseph  Norton,  Samuel  Norton,  John 
Randsome,  Thonuis  Brookes,  Samuel  Philips, 
Joseph  Scamel,  William  Sandall  the  elder, 
Luke  Mabbment  the  \ounger,  Luke  Slaish- 
ment  the  ehler.  John*  Maishment,  Williaia 
Sendle,  Jamea  Burleiurh,  William  Harden,  Sa- 
muel Field,  John  Bowles,  Roliert  Ranger, 
Thomas  Lnuhara,  John  Richanison,  U'illiam 
Spender,  Henry  Oboume,  John  Penny,  Ri- 
chard Pittiiian,*  William  Nisbeck,  James  Da- 
vis, Joseph  GilWrt,  James  Gough,  Jamea 
Wire,  John  Gilbert,  aud  John  Steevens,  re- 
siiectivfly,  each  and  every  of  them,  then  and 
there,  and  until  and  at  the  lime  of  the  said 
election  so  had  and  made  as  aforesaid,  claiming 
a  right  to  vote  in  the  election  of  burgesses  to 
serve  for  the  said  borough  in  the  (larliament  of 
this  kingdom,  a  large  sum  of  money,  to  «ii, 
the  sum  of  tive  guineas,  of  like  lantul  money, 
aa  a  bribe  and  reward  to  engage,  corrupt,  aud 
proenre  the  aaid  s€%eral  persous  so  claiming  a 
right  to  vote  as  atureaaid  respectively,  to  give 
tl^ir  resiiective  votes  at  tbe  aaid  election  of  bur- 
gesses to  serve  in  parliament  for  the  same  ho- 
rttugh,  for  biro  the  svid  Richard  Smith,  in  or- 
der that  beUiesaid  Richard  Smith  mi^ht  be 
elected  and  returned  a  hurircss  to  serve  for  the 


Sponcer,  James  Smart,  John  Rjiudail,  Edi^urd  \  said  borough  in  the  said  then  next  parliament 


Kanger,  John  Dewey,  Luke  Beckett,  Philip 
Beckett^  Henry  Dukes,  Edward  Beckett,  Isaac 
Moodv*  William  Hacker,  John  Bishop,  Ed- 
ward Hollowday,  Geori^e  Spender  the  younger, 
John  Chiverall,  John  Dukes  the  elder,  Juhn 
iMtfit  the  younger,    Kubert   Wyer,    Motes 


of  this  kiogdoiu,  to  the  great  obstruction  and 
hiO'irance  of  a  free,  qui^t,  and  indifferent  elec- 
tion of  burgesses  to  M.'rve  in  parliament  for  tbe 
same  borough,  in  violation  and  subversion  of 
the  constitution  of  this  kingdom,  and  of  the  li- 
berties and  prit  ileges  of  tlie  subjects  thereof^  te 
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tlie  evil  and  peroicioas  example  of  all  oUiera  in 
tbe  like  case  oflTendiogf,  and  against  the  peace 
eFoar  said  lord  the  king,  hia crown  and  dignity: 
and  .the  said  Attorney  General  of  our  said  lord 
the  king,  for  our  said  lord  the  king,  gives  tbe 
court  here  further  to  understand  and  be  inform- 
ed, that  tbe  said  borough  of  Hin4ion,  in  the 
said  county  of  Wilts,  is  an  ancient  borough, 
and  lor  a  long  space  of  time  ttvo  burge&ses 
have  been  elected  and  sent,  and  of  right  ought 
lo  be  elected  and  sent,  to  serve  for  the  said 
borough  iu  the  parliament  of  this  kingdom,  to 
wit,  at  the  borough  of  Hindoo  aforesaid,  iu  the 
said  county  of  Wdts:    and  tbe  said  Attorney 
General  lA'  our  said  lord  the  king,  for  our  said 
lord  the  king,  gives  the  court  here  further  to 
understand  and  be  informed,  that  the  said  Ri- 
chard Smith,  being  a  person  of  a  depraved,  cor- 
rupt, and  wicked  mind  aud  disposition,  and  un- 
lawfully and  wickedly  inteoding,  as  much  as  in 
him  the  said  Richard  Smith  lay,   to  prevent 
and  interrupt  the  free  and  indifferent  eleclion 
of  burgesses  to  serve  for  the  same  borough  in 
the  parliament  of  tbis  kingdom,  and  by  illegal 
and  corrupt  means  to  procure  himself  to  be 
elected  to  serve  as  a  burgess  for  the  said  bo- 
rough in  tlie  parliament  of  this  kingdom,  on 
the  8th  day  of  October,  in  the  14th  year  afore- 
said, at  the  borough  of  Hindon  aforesaid,  in 
4he  said  county  of  Wilts,  unlawfully,  wickedly, 
and  corruptly  did  give,  and  cause  and  procure 
to  be  given,  to  divers  persons,  namely,  Jere- 
miah Lucas,  Thomas  Moore,  Charles  Simp- 
son, John  Daldwin,  Jeremiah  Lucas,   Robert 
Tyley,  Thomas  Farrell,  Jos.  Norton,  Jos.  Cuff, 
John  Edwards,  William  Steevens,  John  Maish- 
jueot,  John  Larkham,  Renulder  Bowles,  Jo- 
seph Cholsey  the  youuger,   John  Davis  the 
elder,    Richard   Erwood,    William   Cbiverall, 
Samuel  Daw,   Thomai  Harden,    James  Ed- 
wards, Jos.  Cholsey  the  elder,  Thomas  Spencer, 
James iSmart,  John  Randle,  Edward  Ranger, 
Johp  Dewey^  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Isaac  Moody, 
William  Hacker,  John  Bishop,  Eduard  Hot- 
lowday,  George  Spender  the  younger,  John 
Chiverall,  John  Dukes  the  elder,  John  Dukes 
the    younger,  Robert^  Wyer,    Moses  Weeks, 
George   Dukes,    George    Hay  ward,   Edward 
7rewk)ck,  Matthew  Davis,  Philip  Beckett  the 
younger,    Henry    Jerrett,    John    Davies  the 
youn:;er,  William  Day,  Samuel  Collier,  Wal- 
ter    Percy,      Edward     Shergfold,    Benjamin 
Beckett,  Edward   White,    John   Hooper   the 
elder,    Samuel    Farthing,    John   Hooper  the 
younger,  William  Newtun  the  elder,  William 
Kewtou  junior,  James  Percy,  Henry  Huffe 
the  elder,  Henry  Huffe  the  younsfer,  Benja- 
min Cholsey  the^youoger,  John  Bell,  George 
Spender    the     elder,    James    Anderson    the 
younger,  William  Lambe,  Joseph  Lambe,  Ed- 
ward While,  Robert  Wyer,  Matthew  White 
tbe   younger,     Matthew    Steevens,    William 
White,  Richard  Ingram,  Francis  Ranger,  Wil- 
Haai  Percy,  Elias  Pittmau,  William  Cuff  the 
elder,  Matthew  White  the  elder,  William  Stee- 
f eDf,   Q«orge  Sl^reniy  John  Stcrrepi  the 


elder,   James  Steevens,   John    Steerens  tb0 
younger,  John  Wyer,  Benjamin  Cholsey  th* 
elder,   William    Ranger,    Francis   Cheverally 
Charles  Wyer,    James  Wyer,   John   White, 
William  W\'er,  James  Anderson  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke   Beckett  tho 
elder,  Roger  Spender,  Robert  Day,  William 
Cuff  tbe  younger,  Elias  Steevens,  James  Stee* 
vens,  William  Gilham,  Henrv  Savage,  Jarfis 
Gilbert,  Thomas  Percy,  John  Ranger,  Edward 
Penny,  William  Percy  the  younger,  Robeit 
Gilbert,  William  Dukes,  Thomas  Dukes,  Ri^ 
ger     Nortoo,    Jos.    Moody,    James    Gilbert, 
John  Gane,  Luke  Mead,   Nathaniel  Philipt, 
Jos.    Norton,    Samuel    Norton,    John    Ran* 
some,  Thomas  Brookes,  Samuel  Phillips,  Joe. 
Scamell,  Wm.  Sandall  the  elder,  John  Maish* 
meut  the  younger,  Luke  Mai»hmeut  the  elder, 
John  Maisbment,  W.Sendell,  James  Burleigh, 
William  Harden,  Samuel  Fidd,  John  Buwiea, 
Rol)ert  Rangrer,  Thomas  Lanhaui,  John  Ri- 
chardson, William  Spender,  Ueory  Obourne, 
John  Penny,  Richard  Pitman,  William  ^ie- 
beck,  James  Davis,  Jos.  Gilbert,  James  Gougb, 
James  Wire,  John  Gilbert,  John  Steevens,  re- 
spectively, each  and  every  of  them  then  and 
there  having  a  right  to  vote  at  and  in  the  ele<y 
tion  of  burgesses  to  serve  for  the  same  l»orongli 
in  the  |>arliament  of  tbia   kingdom,  another 
large  sum  of  money  {to  wit,)  the  sum  of  fire 
guineas  of  like  lawful  money,  as  a  bribe  and 
reward  to  engage,  corrupt,  and    procure  the 
said  several  last- mentioned  persons  respectivelj' 
to  gi\e  their  respective  votes  at  and  in  the  theft 
next  election  of  burgesses  to  serve  in  parliament 
for  the  same  borough,  for  him  the  said  Richard 
Smith,  in  order  that  he  the  said  Richard  Smith 
might  be  elected    and  returned  a  burgess. to 
serve  for  tbe  said  borough,  at  the  then  next 
election  of  burgesses  to  serve  iu  the  parlUroeiit 
of  this  kingdom,  to  the  great  obstruction  of  % 
free,  indifferent,  and  unbiassed  ejection  of  bor* 
gesses  to  serve  in  parliament  for  tbe  same  be* 
rough,  in  violation  aud  subversion  of  the  coo- 
stitution  of  this  kingdom,  aud  of  the  Jibertics 
and  privileges  of  the  subjects  thereof,  to  tbe 
evil  and  pernicious  example  of  all  ot.hers  in  the 
like  case  offending,  and  against  tlie  peace  of 
our  said  lord  the  kmg,  his  crown  and  dignity  x 
and  the  said  Attorney  General  of  our  Kaid  lord 
the  king,  fur  our  said  lord  the  kmsf,  givetb  the 
court    here  further  to  understand  and  be  ui* 
formed,  that  the   said  Richard  Srnith,  being 
such  person  as  aforesaid,  and  again  unlawfully 
and  wickedly  intending,  as  far  as  in  him  lay, 
to  interrupt  and  prevent  the  free  and  indifiereot 
election  of  burgesses  to  serve  for  the  said  be« 
rough  of   Hindon  in  the   parliament  of  this 
kingdom,  and  by  illegal  and  corrupt  meana  to 
procure  himself  to  be  elected  and  returned  to 
serve  as  a  burgess  for  the  said  borough  in  iriie 
parliament  of  this  kingdom,  he  the  said  Richard 
Smith,  on  the  10th  day. of  October,  in  the  14th 
year  aforesaid,  at  the  tiorough  of  Hindoo  atbrfr* 
said,  in  the  said  county  of  Wilts,  unlawfully, 
wickedly,  and  corruptly  did  lend,  and  cauio 
and procureto be ko^ t^ difeiB.other  peiao&it 


leGEOKUEIIL  TriaUi^B.  Smith  and  T.B.HoUk,etr*-  [IMO 
Mid,  iwiprclivH}  to  ^e  thnr  mpceliTP  inlta 
in  Ibc  lliea  nrzt  ekrtioii  of  buifMon  to  wit* 
for  tboHid  boiuugti  JD  tlie  partianMBt  of  Ihia 
kin^ilooi,  for  the  taid  Hwfaanl  Snhh,  io  oiicT 
Ibat  hrllioHiil  RiulimnI  Smith  night  lie  ritcltrf 


■■tiHly,Tbnrou  Hare,  Chtrli 
BotilwiD,  Jnvniiah  Lucmi,  Robert  TvUy.Tho- 
■IM  Ftrrell,  Jo«.  Nurtan,  JoMph  Kirk,  John 
Bdwardk.  Williini  8i>pti«ii,  Juha  Maiihinmi, 
John  Urkhini,  Rioil.lcr  BuhIm,  Jm.  Cbolwy 
thr  viiunevr,  Juhn  Ditief  tin-  plJrr.  Ujchard 
Erw<HKl,  William  ClieTerall,  Hirnud  Da>, 
Thoinaa  Harden,  JamelEilHarili.Jua.Cliiil'rjr 
the  e)iler,Thiiii]a)iS|iencpr,Janirt  Smart.  Juhn 
Randall,  Ed«ard  Kani{ef,  Jolin  Dvov,  Luke 
B^kHl,  Phl1i|i  B-^'krii,  Hniry  Uuliea.  Ed- 
ward Uecketl,  laatc  Momly,  niiliam  Hacker, 
John  Bjlliop,  Edwaril  Hiilkiwday,  Urnrur 
llp«iidrr  tlie  jouuifer,  J<>lia  Cheterall,  John 
Diikn  llie  elder,  Jidin  Uuke*  the  yuunKer, 
Jtidwrt  Wjer,  Hmea  Weeks,  U«un;e  Uokei, 
Oeor|[i-  lljj'Hari),  Edwanl  'rrewlock,  Huiben' 
XhiTJ',  Ftiili|>  llrcketl  the  juuiiirei,  Hror}  Jer* 
reit,  Jiilin  llitit  the  juim^ar,  \\  lUiain  H*y, 
Samuel  Cidlwr,   tValier  I'ercy,  KdHard  Slier- 

EDld,  Ueujauiin  Ueckell,  Ed»ard  White,  Jiilin 
tiMi|ier  itie  elder.  84iiiiiel  FarilimK.  Jolin 
lliH>|«r  the  jiiuit^er,  Willlaiii  Newtuu  the 
dder,  William  Nrwioii  ilie  juuu^er  Jiinn 
Percy, Jimri  llutTlhe elder,  Henry  HxlTllie 

faiiDi^er,  BriijaiiiiD  Chulary  iheyMini^r.Jidiii 
lell,  CJtvr^r  Kjiender  the  elder,  Jatiiei  Amler- 
■on  ihi  yi>un([er,  William  Lsmbe.Jut.  L<iiibe, 
EdutrdWIiile,  HuliiTtWier,  MatlieH  Whuc 
Uieyoun)'er,Hathet< 8teet'en«,  Williim  While, 
Itiehard  Ingram,  Fraun*  Hanifcr,  William 
Percy.  Eliat  Fitiman,  W iliiiiin  CufTr  the  eliler, 
Halho  Wliyte  llie  el(l>T,  William  Sieeteni, 
Geuriie  KttcTeni,  Julio  Hieeeen*  ilie  elder, 
Jttuei  Srerrens,  Juhn  $4lee*eiii  tlia  youni>er, 
John  Wyer,  Beojiimin  ChulMv  the  rlilrr.  Wil- 
liam Raotfer,  Frai.('ii.C:he(eran,t'liarleiWyer, 
Jaaiea  Wyer,  Juhn  Wtiyle,  Williain  ^Vyrr, 
jamet  Andrrauu  the  elder,  Joliu  Beckett,  Thn- 
inai  Wyer,  Luke  Becktlt  (tie  «liter,  Ruifer 
Spender,  Robert  Day,  William  CuHe  ihe 
jouiiirer.  ElJia  HleeTeu^  Jamea  Micoent,  Wd- 
liam  GilhifD,  Henry  Saia^iF,  Jartii  Uilbrri, 
Tb'imaa  Percy,  Jobn  Ran^crr,  Eilward  Percy, 
William  Percy  the  younger,  Riihert  Gilbert, 
Williim  DukM,  Thninai  Uiikn,  Hofrer  Nur- 
too,  J<MF|ih  Mooily.Jamea  Gilbert, JnlinGine, 
Luke  Htad,  NaUianlel  Pliili)!*,  Josepli  Nurloo, 
Baiauet  Nurlrin,  John  Ran  Mime,  Tbuinaa 
Bruofcea,  Samuel  Phili|i«,  JoMph  Scan)i'll,Wil- 
Ilam  Siodall  the  elder,  Luke  Maiihment  (he 

IMnifer,  Lake  Malshment  the  ekler,  Jobn 
laiahraeiil,  William  Settdle,  Jamei  Burlei|[t, 
Williain  Harden,  Samuel  Field,  Julio  Buwlea, 
finbert  Ran|[er,  Thumaa  Lubuii,  Juhn  Ri- 
ebanfaun,  William  8ue»der,  Henry  Oboiime, 
Jobo  Penny,  Richard  Pillman,  William  Nea- 
fciek,  Jmnea  Davit,  JoMpli  Gilbert,  Jamei 
Gou);h,JaiDn  Wire,  John  Gilbert,  and  Jobo 
Steeveni,  reipectively,  each  iiid  ctery  of  then 
then  ud  there  (lavIng  a  rif  111  tv  ente  at  ind  in 
Ibe  eltdion  of  bBrueMca  tu  lerte  in  |iarlJaineot 
§K  Ike  MMt  korougti,  a  lam  aum  of  money 
AB  vkVtwMlMM  flf  bvfut  mnney  of  Great 
^Mld  nward  to  engaKc,  cor- 
mU  aatetal  peraam  bat 


niUKh  in  (he  ibeo  oeit  |iarliainenl  of  iliia  kinf- 
dura,  to  the  yreat  oliatmetinn  and  hiiidrai>c«  af 
a  fiee.  indifferent,  and  uubiasaed  eledMO  of 
bur^efiaca  lo  wree  in  parliament  liir  the  aaid 
bumuKh,  in  riolation  and  lubieraioii  of  (lie 
conBiiiution  nf  |M>  kiugilom,  and  of  the  libettir* 
■Oil  pri>ile|[ea  of  the  mil ijeuta  i hereof,  to  the 
ef  il  and  )iernicio(ii  eaam|ile  ot  alt  ollieta  in  iba 
like  cane  ufTendniii,  and  ii|rain(t  the  peace  of 
vur  tiaid  lurd  the  kiogf,  hm  crown  and  dimity." 

At  the  aame  lime,  lie  filed  a  likelnrunnatioD, 
mntatu  mulaiidit,  ag^inul  each  of  Ilie  other*, 
whom  the  llouM  uf  L'oatmuDi  had  ordered  bioa 
to  iiruaecule. 

In  Hilary  term,  16  Geo.  9,  Ibe  Defendinu 
pleaded  Nm  Gniliy,  and  tbereupon  iMim  wen 


PBOCEEDISfOS  ON  THE  TRIAL  OF    THE 
InFOHMATIOM   AtiAlNST   RiCHARQ 

Smith,  man, 

Caunitlfor  lie  Cromn.—Wr.  Serj.  Grote,* 
Hr.  KtTj.  Heaih.t  Mr.  Popbam,  Mr.  Morrii, 
Mr.  Muy>ey,  Mr.  Boiler  [ 

Oiuuuifor  lie  DtftnJant.—Mt.  Scij.  Davy, 
Mr.  Maa>&rld,§  Hr.  Ball. 

Mr.  Buller  upeiied  Ibe  Infoniialion,  and 
then  Mr.  Nerjelnl  Grow  itlted  Ihe  facia  npuB 
which  ibe  cliBiije  againrt  the  dercndaiii  wai 
luuniled,  and  Uien  proceeded  lo  eiantiite  the 

Mr.  White  iwan. 
Here  i*  a  copy  of  the  ori|rinal  writ  fur  tb* 
eleciion,  and  at  the  return,  and  alao  the  e 


CoMiuetfor  ti*  Dt/endnt.    We  admit  it  to 
be  an  ancicDt  borough. 

Mr.  5abMa  iwom. 
Tbi«  precept  wa«  tttade  nut  by  mjr  father  n 
under  iliefiff;  ii  ia  hii  band-writing. 
Hr.  Tkamai  Saywani. 
Thia  precept  wai  d*li*ereil  lo  ne ;    I  dalU 
NMd  it  to  Mr.  Biill,  Ihe  bailiff  of  Hiodoa. 
Mr.  Jamr$  Stilt  tyoto. 
ExamioMl  by  Ur.  Morrit. 
I  mi  rMurning  officer  foe  ibo  bofwigfc  of 


•  Afterward!  a  judge  of  B   R, 

t  Attbiiliftic(Jau.llll4)oDeofib*jiMtie« 
ofCB. 

t  AfterwBrdi«jiidge6rrtofB.R.aDdlhM 
ol  C.  B. 

)  At  ifci*  HM  (UM)  a  J.  ore.  B. 


mil 


y&r  Bribtry  tU  the  Himkm  Eteetbm 


A.D. 


[id» 


]>0  you  retBenbcr  who  were  etodkkitM  tt 
tlial  •lection?-- -James  Callhorpo,  otq.  was  no- 
ntaatod  by  four  of'  Ibe  electort ;  lie  was  not 
BreseDt ;  Riohanl  Backford,  esq.  was  present ; 
bichanl  ^mith,  esq.  and  Thomas  Brand  Hoi* 
Us,  esq.  were  ihecaadidalea ;  this  ie  the  origmal 
poli  taken  under  my  inspectUNh  and  signM  by 
me.    (It  is  put  into  coart) 

Francis  Mgadc  sworn. 
'  Eluimiued  by  Mr.  P0pham. 

Where  do  you  lite  ?— At  Umdon. 

Are  you  a  voter  tor  H  indon  ?— Yes,  ever  siiioe 
I  ha?e  been  of  age. 

l>o  you  know  capt  Nairn  and  parson  Nairn  t 
4^1  du. 

Do  you  remember  their  coming  to  you  at 
any  time? — Yes,  in  January,  1773,  at  Mr- 
Lucas's,  who^eeps  the  George,  a  public  bouse. 

What  did  tbev  say  to  you? — Capt.  Nairn 
aent  tor  me  and  five  or  six  more,  and  told  us  he 
had  a  gentleman  to  recommend  to  us. 

For  what?^-To  be  a  member  for  the  town ; 
that  was  what  we  took  it  to  be. 

Mr.  8erj.  Davy.  Don't  say  what  you  took 
it  to  be ;  tell  the  Court  what  he  t»aid. — A.  He 
•aid  he  had  a  gentleman  to  recommend  to  us  of 
B  large  extent  of  fortune  i  that  he  would  not 
have  liim  tlung  ftbr  l0,000/.  he  would  not  bate 
kim  flung  fur  the  ludies. 

Who  were  iu  the  room? — William  Lucsa, 
John  Beckett,  Thomas  Howell,  myself,  and 
John  Hart ;  William  Penny  came  in  afterwards. 

Mr.  8erj.  Dax^.  Was  capt.  Nairn  tliere?*^ 
JU  Ye»,  and  parson  Nairn. 

Mr.  Popkam,  Then  it  was  that  capt  Nairn 
said  he  had  a  gentleman  to  recommeAd  to  you  ? 
^-A.  Yes. 

Did  he  say  for  what?— He  said,  To  be  a 
member  tor  the  borough. 

W  hat  did  he  nay  of  this  gentleman  that  he 
meaut  to  recommeud  to  you?— -He  said  be 
would  la}'  down  3,000/.  one  thousand  in  a  small 
triHe  of  time,  one  thoutianU  at  the  next  fall  of 
ihe  y^9S^  and  one  ihoutumd  just  before  the  elec- 
tion, and  he  would  not  stand  for  S,  4,  or  500, 
o?er  and  above  the  3,000. 

Was  the  proposal  agreeable  to  the  people 
that  were  present?— -Yes,  they  liked  it  very 
well ;  we  had  a  bottle  or  two  of  shrub  together, 
and  some  of  the  people  in  the  room  weie  talk- 
ing about  captain  Gold  of  Hhattesbury  ;*  we 
aatd  we  would  be  higher  than  them,  it  should 
be  general  Gold. 

*  See  the  Case  of  this  Borough  in  vol.  2 
of  Mr.  Douglas's  Election  Reports,  Case  19 ; 
and  the  bupplement  to  it  in  vol.  4  of  the  same 
work.  For  more  concerning  bribery,  see  Mr. 
Douglas's  Note  (B.)  to  the  Case  of  Saint  Ives 
in  vol.  3.  In  D«)dington's  Diary,  the  portrait 
Arawn  by  an  aminent  practitioner  of  corruption 
and  veoaUty  in  polished  *  High  Life,'  and  the 
lanf(ua||[e  applied  by  him  to  corruption  and  ? a- 
wdity  m  uneducated  ^  Low  Lttie'  are  Twy 
ilnkiagi  «id  certMly  Ml  IM  hiuDiliatiBg. 


Mr.  Seij.  Daty,  Who  «id  that  f— I  caatot 
recollect  which  of  the  company;  we  drank 
general  Gold's  health;  tbea  capl.  Nairn  aiid. 
He  is  a  brave  general ;  be  has  faced  the  mootli 
of  many  a  cannon.  Tke  company  asked  capt. 
Nairn,  in  what  nwnner  and  bow  the  money  wag 
to  be  let  go?  be  said.  Once  in  a  fortnight  or 
thereabouts  he  would  sand  somebody,  or  soma* 
thiitg  of  that  kind. 

Was  there  any  thing  more  passed  at  tbb 
time?-- -I  do  not  recollect  that  there  waa. 

What  was  the  next  thinff  you  know  of  tbia 
business? — One  Francis  Ward,  esq.  oominy 
down  from  London, 'thai  was  soom  time  io 
February,  1  think,  about  the  9th«  ha  caoM 
down  to  U  indon ;  there  was  anatber  gbntletBan 
ak»ng  with  him  and  his  lady ;  I  saw  him  9k 
Lucas's,  the  George. 

Who  was  with  you  P— John  Beckett  and  tha 
rest  I  nominated  belbre. 

All  the  same  people  as  before?— Yea,  to  tha 
best  of  my  knowledge. 

William  Lucas.  John  Beckett,  Tboiw^ 
Howell,  yourself,  John  Hart  and  William  Pin- 
ny ?— Yes. 

What  did  Mr.  Ward  say  to  yon  ?— That  ha 
was  come  in  behalf  of  capt.  Nairn,  or  kv 
friend ;  and  he  had  brought  down  some  bank 
notes  which  he  wanted  to  get  changed ;  ha  aB4 
Mr.  Hart  went  to  Sbafieslrary  to  change  tbaas» 
and  he  gave  lOi.  in  the  100/.  Io  get  then 
chapged. 

Did  he  say  what  he  brought  these  bank  ootaa 
for/— On  behalf  of  capt.  Nairn  and  his  friend. 

What  did  they  do  with  them?— They  went 

I  to  Mere  to  chauge  them :  they  could  not  gtt 
them  all  changed  there ;  they  changed  soma 
at  Shaftesbury :  Thomas  Howell  stui  1  went  to 
Shaftesbury  ;  I  went  there  to  assist  io  getting 
the  notes  .cbsnged,  which  they  could  not  gel 
changed  at  Mere. 

Where  was  Beckett  at  this  time?— He  staid 
at  home  to  draw  notes  of  hand,  the  notes  were 
for  twenty  gnineas ;  there  were  four  in  each 
note.  ^ 

Hew  many  people  were  to  sign  these  notes  f 
-Four.  « 

Was  this  settled  before  you  went  out?—* 
Yes,  for  Beckett  to  drew  the  notes,  that  waa 
settled. 

And  be  was  to  drew  them  as  twenty  guinea 
notes?— Yes. 

Where  did  yon  go  after  your  return  ?— Wa 
went  to  Lucas's  4hat  night ;  that  was  tka 
Thursday  night ;  it  was  Wednesday  night  wa 
saw  Ward  tirst ;  it  was  Thursday  we  went  to 
Shaftesbury ;  we  came  home  together  upon 
Thursday  night  from  Shaftesbury. 

Did  you  settle  any  thing  at  Lucas's  that 
night  after  your  return  from  Shaftesbury  ?-^I 
packed  up  the  money  in  papen,  five  guinaaa 
in  a  paper. 

What  did  yon  determine  to  do  with  tt  ?— Td 
give  it  away  to  the  borough-men,  as  fiur  as  I 
know. 

What  was  in  fact  done  with  it?— U  was  cat* 
ried  Io  alittle  cottaga^aoieby  Waad« 


KIS] 
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r  Was  thtt  Mtlled  at  Lucas'a  too,  that  jou  were 
to  (to  there  ? — Ye«. 

Whose  house  was  that  cottage -house  ? — 
Georfpe  Hay  ward's. 

When  was  it  yoQ  were  to  go  to  Geori^e 
Hsy  want's  ? — The  next  day,  the  Friday  ni^rht, 
the  votestneo  came  there  aod  received  the  liTe 
guineas  a  piece ;  I  su{)|iO!»e  it  was  money,  they 
look  the  parcels  I  saw  made  up  at  Lucases. 

Was  it  a  pretty  large  assembly  at  Hay  ward's? 
-~Ye9,  a  good  maii^  were  tliere. 

Was  be  to  receive  auy  thiog?-^He  had  a 
guinea  for  the  rent  of  the  ro<iin. 

How  many  peophs  might  be  there  that  night  ? 
— ^ix  or  seven  score  1  suppose. 

Do  you  reoollecc  any  persons  going  in  ? — 

Yes. 

Name  any  that  you  recollect  f— I  would 
tather  go  by  the  copy  of  the  poll. 

John  Norton  ;  was  he  one  ? — I  won't  say 
llut  all  I  shall  nomioate  took  the  money  at 
George  Hay  ward's ;  some  took  it  at  Lucas's 
vpon  Sunday. 

You  remember  being  at  11  ay  ward's  at  this 
time  f— Yes. 

Who  did  you  see  there? — 1  cannot  recollect 
•11  the  persoDM  that  were  there. 
.  I  don't  nftean  you  should  recollect  all  the 
persons ;  I  ask  you  now  simply  who  you  saw 
there  ?— A  vast  many  of  the  voters;  Mr.  Ward, 
ilr.  Hart,  aod  Jui.n  Beckett  the  baker. 

Now  is  John  Beckett  a  voter.^— ■  Yes,  and  so 
was  Mr.  Hart. 

Who  was  there  besides  P — Mr.  Hart's  wife. 

MentioD  only  the  voters ;  who  did  you  see 
there  beNidi*s  ?— There  and  at  Lucas's,  1  could 
vominaie  some. 

Recollect  as  well  as  you  can  at  Hay  ward's  ? 
—1  cannot  separately. 

Were  the  same  people  at  Lucas's  thai  were 
at  Hayward's?— 8i)inc  were. 

After  you  had  done  at  Hay  ward's,  you  went 
to  Lucas's  ihe  next  ni^ht  .'--Ves. 

And  the  same  kind  of  business  was  carried 
on  at  Lucas's? — Just  the  same. 

If  1  understand  you,  there  is  a  little  confu- 
sion in  your  mind,  about  whether  they  were  at 
Hay  ward's  or  Lucas's;  hut  you  say  you  can 
name  some  that  were  at  one  or  the  other  places, 
but  you  are  not  certain  which  i* — I  can  nomi- 
nate prtetty  nigh  an  hundred  voters  that  were  at 
both  places. 

I  see  your  aoxiety  is  about  recollecting  all  of 
them  ;  that  is  not  material :  now  name  those 
that  vott  are  sore  of  that  were  either  at  Hay- 
wards  or  Lucas's?— -Joseph  Norton,  Joseph 
Cafle,  John  Edwards  labourer,  John  Mash- 
man,  John  Larkham,  llenolder  Bowles,  Joseph 
Cholsey  junior,  John  Davis  seuior,  Richard 
Barwood,  Samuel  Daw,  Thomas  Harding, 
James  Edwards,  Joseph  Cholsey  senior,  Tho. 
mas  Spencer,  William  Scammel  otherwise 
Target,  Johu  Dewey,  Luke  Beckett,  Pnilip 
Beckett,  Edward  Beckeft,  Richard  Pitman, 
John  Bishop,  Edward  Halliday,  James  Gil- 
bert ;  but  1  believe  he  was  not  polled  :  John 
Chiverelly  John  Dukes  jnniori  Robert  Wyer, 


Moses  Weeks,  George  Dukes,  Edward  Tolick, 
Henry  Jerrard. 

Were  these  sereral  persons  thst  you  bate 
nsmed,  voters  of  Hindon  at  this  time .'-— Tliej 
were. 

Did  you  see  them  either  st  Hayward'sortbe 
George  next  evening?-- -Yes,  either  at  the  one 
or  the  other  of  those  plaoea. 

Can  you  say  whether  you  saw  those  persons 
you  have  named  either  at  one  place  or  the 
otiieri' — What  (l^vut  so  ready  by,  was  hav- 
ing the  list  from  John  Beckett ;  he  kept  a  list 
ot  them  four  in  each,  as  they  were  drawn  up  in 
the  notes. 

You  leA  off  I  bellve  with  Henry  Jerrsrd ; 
go  on  to  name  simie  more?— John  Davis, 
junior,  Edward  White,  John  Hooper  seroor, 
John  Hooper,*  junior,  Henry  HuflTe  senior, 
Henry  Huff  junior,  Benjamin  Cholsey  junior, 
Jamea  Wyer,  John  Bell,  Georffe  Spender  ae* 
nior,  William  Lamb,  Joseph  Lamb,  Robert 
Wyer,  Matthew  Stevens,  William  White, 
Richard  Ingram,  Francis  Ranger,  William 
Piercv,  William  Cufle,  senior,  Matthew  White 
the  elder,  William  Stevens,  George  Stevens, 
John  Stevens  Hsgg,  JsmfS  Stevens  Hsgg, 
John  Stevens  junior,  John  Wyer  the  sawyer, 
Benjamin  Cholsey,  William  Ranger,  Thnmae 
Stevens,  Francia  Chiverell,  Charles  Wyer, 
Jsmes  Wyer. 

You  mentioned  James  Wyer  before  ?— There 
are  two  ;  one  is  a  shoemaker,  the  other  a  la- 
bourer; James  Anderson  senior,  John  Beckett 
a  seevyer,*  Thomss  Wyer  a  f^tvsyer^  liuke 
Beckett  the  eldfr,  Roger  Splender,  Robert  Day, 
K«»iiert  Taylor  otherwise  Sniall,  James  Steveits, 
Elms  Stt^vens,  Isaac  Savage,  William  Giliham, 
Edwanl  Fiercy,  Thomas  Piercv,  William 
Dukes,  Roger  Norton,  James  Gilbert,  John 
Gane  junior,  John  Gaue  senior ;  Jaini^s  EU 
wood's  wife  came  lor  him  ;  Nathaniel  PhitUps, 
Joseph  Norton,  Samuel  Norton,  John  Ransom, 
Thomas  Brookes,^  Joseph  Scammell,  W^illiam 
Saiidel  the  elder  and  the  younger,  Luke 
Marshmau  senior. 

Was  the  other  there  ? — I  am  not  certain  only 
to  one.  There  was  John  Marshman  veuior, 
John  Marshman  junior,  William  Harding  la- 
bourer, Thomas  Field,  Samuel  Field,  John 
Bowles,  OKadiah  Ranger. 

Is  Obadiah  Ranger  called  by  any  other 
name  ?-*Sometimes  they  call  htm  Robert. 

Were  those  persons  you  have  named  at  either 
Hay  ward's  or  Lucas's  ?— Yes,  at  one  or  other 
of  them,  or  both,  to  the  best  of  my  know* 
ledge. 

Did  any  of  them  receive  the  money  ? — ^The 
mouey  was  out  in  paper,  they  took  the  liaper 
off  the  board. 

W^hen  did  you  first  see  general  Smith  at 
Hindoo?— -May  be  about  a  week  or  a  fortnight 
before  the  election. 

What  did  you  do  afVer  this  business  at  Hay* 
ward's  aod  Lucas's  ?— We  bad  a  bit  of  a  jour- 
ney to  London. 

^  SoiB  oiig. 
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Who  went  to  London  f— I  went  along  with 
Mr.  Hart. 

How  long  afterwards?-^-!  cannot  rightly 
recollect :  it  was  some  time  afterwards  we 
went  to  Mr.  Ward's,  at  No.  16,  in  Sberhorne- 
lane. 

What  was  your  conversation  with  Mr.  Ward  ? 
•—Something  about  guineas  instead  of  pounds. 
Mr.  Hart  told  me  he  had  orders  from  the  town 
that  it  should  be  guineas  instead  of  pounds :  he 
gave  Mr.  Ward  a  paper,  but  what  was  in  it,  1 
don't  know. 

What  did  Mr.  Ward  say  to  that  ?— Tie  said 
be  would  talk  with  the  principal  concerning 
of  it. 

Did  he  ssy  any  thini^  about  the  snm  ?-— 
That  it  should  be  3)000  guineas  instead  of 
pounds. 

Mr.  Sen.  Dam/.  Was  the  sum  3,000  men- 
tioned ? — It  was  meant. 

Di<l  you  tee  any  thing  of  the  principal 
there? — I  did  not:  he  said  he  would  apply  to 
the  place  of  meeting  over  Westminster-  bridge, 
the  Gun  tavern  or  Gun  alehouse,  I  think. 
Ward  came,  the  principal  did  not. 

Did  any  thing  material  happen  at  that  meet- 
ing f— No,  there  was  a  letter  came  to  us  to  ap- 
point a  meeting  in  Scotland-yard,  I  think  :  we 
were  not  at  home  when  the  letter  came ;  the 
Dext  morning  I  went  to  the  place  where  this 
gentleman  was  to  meet  us,  and  met  Mr.  Brown 
in  the  Strand. 

Mr.  Brown  was  the  man  that  came  down 
with  Mr.  Ward  ?— Yes. 

Mr.  Serj.  Davy,  Is  every  gentleman  that 
was  in  company  with  Mr.  Ward,  at  any  time, 
or  upon  any  ot^casion,  to  be  considered  as  an 
agent  of  general  Smith  ? 

Mr.  Popham.  If  I  do  not  carry  it  to  Mr. 
Ward,  from  Mr.  Ward  up  to  capt.  Naira, 
and  from  capt.  Nairn  up  to  general  Smith,  I  do 
nothing. 

Meade.  I  met  Mr.  Brown  in  King-street,  bat 
I  never  met  Mr.  Ward  afterwards. 

Did  ynu  write  any  letter  to  capt.  Nairn  aboot 
tbii  i'-^Yes. 

Did  you  receive  any  answer  ? — Yes. 

[The  Letter  shewn  the  witness.] 

Meade.  This  is  the  letter  1  wrote,  this  is  the 
answer :  I  am  certain  that  is  the  letter  by  the 
writing  at  the  bottom  of  it. 

[The  Letter  read.] 

"  Bury-itreet,  St.  James^t  March  1, 1774. 
**  Dear  Sir ;  I  received  your  favour,  dated 
tbe  S6tii  instant,  and  am  very  much  surprized 
that  you,  or  any  body  in  Hindon,  should  doubt 
tbe  truth  of  what  I  formerly  told  you,  or  that  I 
wouldneglect  to  acquaint  them  iroo^ediately  of 
any  accident  or  any  intention  in  my  friend  to 
decline  oootinuing  in  the  6rst  principle  in  which 
be  set  off.  You  may  be  assured,  and  I  desire 
yau  will  let  the  rest  of  my  friends  know, 
Viat  he  acorns  to  put  another  man's  shoe  on  his 
foot,  or  let  another  man  put  his  on ;  that  he  is 
of  honour  and  large  property,  ^Qd  not  a 
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very  g^ett  distance  fronv  Hindoo.  If  my 
agents,  as  you  call  them,  did  not  give  you  a  sa« 
tisfactory  answer,  why  did  not  Mr.  Lucas,  as  I 
desired,  write  to  me  ?  And  1  request  it  may  be 
so,  that  I  may  know  the  wishes  of  tbe  town| 
for  it  was  their  interest  and  welfare  I  had  at 
heart,  and  the  motive  of  my  interfering ;  and 
shall  be,  while  with  trnth  and  honour  1  can 
call  myse>f  their's  and  yonr  obedient  faithful 
friend,  '  F.  Nairn." 

Was  there  any  nneasiness  in  the  town  at 
this  time  ?-^Yes,  there  was. 

What  was  that  abont  ?— Because  Mr.  Nairn 
had  not  kept  his  word  according  to  the  time 
that  he  promised,  because  be  did  not  ad? anea 
tlie  money  as  he  had  promised. 

Was  that  the  second  payment  ?— Yea. 

About  what  time  was  that  uneasiness  it|  the 
to  WD  ? — I  cannot  recollect  now,  it  was  ioitfe 
time  in  (he  winter. 

It  was  further  on  in  the  spring  than  tbe  other 
passages  you  have  been  speaking  of? — Yes. 

What  was  the  next  thing  done?-- Some  mo* 
ney  to  be  given  away  at  Lncas's. 

When  was  that  to  be? — It  was  on  Easter- 
eve,  1774. 

YiHi  say  there  was  money  to  be  given  awaj 
at  Ijucas's?— *That  was  the  report. 

Whiim  did  you  bear  it  from  ?— AH  tbe  peei- 
ple  as  they  cauie  down  stain,  from  taking  tbe 
money. 

Whom  did  yon  hear  it  from  before  tbe  money 
was  given  away  ?---Mr.  Lucas  ordered  me  to 
come  and  glaze  a  window  for  him,  before  jthej 
came,  to  get  the  room  for  their  reception . 

When  was  that?— Tbe  Saturday  morning, 
tbe  day  before  Easter. 

Do  you  know  any  thing  that  passed  upon 
Easter* eve? — Pamon  Nairn  said  to  roe,  ge 
round  to  all  those  (leople  who  have  not  received 
the  first  eight  guineas,  tell  them  they  shall  all 
come  in  on  Monday  night  and  receive  ten  gui- 
neas each. , 

Did  yon  invite  the  people  ? — Yes,  I  did  go 
round  with  a  lie  in  my  mouth  from  a  parson  > 
that  is  the  worst  luck. 

What  was  this  money  for  ?— *1  don't  knew, 
without  it  was  for  election-work. 

What  did  parson  Nairn  say  it  was  for?--  -He 
did  not  tell  me  what  it  was  for,  to  my  know- 
ledge. 

What  passed  the  day  af^er  Easter- day  ?— 
The  g  I  eater  part  of  the  people  came  to  receive 
their  ten  guineas  each. 

About  how  many  were  there,  (ifiVt  e  hnn« 
dred,  or  twenty  ? — Not  so  many,  I  went  up 
only  towards  the  conclusion:  on  Monday  night 
there  were  a  vast  number  in  the  yard  and  ronnd 
the  house. 

But  you  6annot  tell  how  many  ?— I  cannot 
tell  how  many  took  it. 

Did  you  go  up  into  the  room  ?'--!  went  up 
into  tiie  room  on  Mouil^y  ;  they  would  not  let 
some  of  the  people  fhive  it  that  the  parson  sent 
me  to. 

Why  would  they  not  let  them  have  it?-*- 
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!!<€•— e  ih»  pmtmm  said  aAerw«rd«  ihitrm  wts 
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■ooe  for  Ibeoiy  it  was 

Had  the  real  tlMBMoe^  t — So  fiur  at  1  ksow 
tlMvhad. 

Wh«ii  was  it  that  ymi  first  saw  gvoaral  Smith 
•t  Hiadoo  f^l  heliat e  about  a  week  baforc  the 
dadioo. 

When  did  general  Smith  first  come  to  Bin* 
jion  f— I  was  oot  at  home  whan  ha  eame. 

Who  did  he  come  with  when  yon  aaw  him  ? 
— Parsoo  Nairn  and  captain  Nairn, 

Were  yon  present  when  either  of  them  talked 
of  general  Smith  f —  I  did  not  hear  either  of 
Ihem  OMntien  general  Smith's  name. 

Did  you  aee  them  canvaasing  the  town  f*— I 
•aw  them  go  up  and  down  the  town  :  I  did  not 
nee  them  go  into  any  particular  houae,  except 
Lucaa'%  where  they  qnartered. 

Were  captain  Nairn  and  paraen  Nairn  with 
r— Yea,  when  I  saw  them  walking  in  the 


Whit  name  was  general  South  generally 
known  by  in  Hindon  at  this  time  f— General 
€Md  they  used  to  call  him  belbre  he  came 
^wo. 

Did  the  MUBC  continue  afier  he  came  down  f 
^XKieoMn,  Thomas  Brookes,  fotcd  for  him 
Sipen  the  poll  by  the  name  of  general  Gold. 

Were  Von  prcesot  at  any  time  when  any 
Jnik  was  had  in  the  preaance  of  general  Smith, 


iMht  general  Geld  F— Not  to  my  knowledge. 
^  Do  yon  know  any  thing  about  Punch  danc- 
ing li  Uindoa  F— I  was  not  nt  home. 

CroiB-examhKd  by  Mr.  Sajennt  Dary. 

80  when  y^Ni  went  to  Lucas's  to  glase  the 
wbdow  on  Easter- Monday,  they  would  not  let 
the  men  havn  the  money,  and  among  the 
list  1  suppose  did  net  let  you  ha^e  the  money  f 
^I  did  not  ask  Ibr  it;  I  did  Ml  intend  to  hare 

it 

.  Did  they  nerer  say  they  would  not  let  you 
Iwfe  it?— Thai  most  hare  been  a  mistake 
.upon  the  committee :  I  said  they  would  not  let 
nwee  people  hare  it  the  paraen  sent  me  after. 

So  it  was  a  mistake  when  the  committee 
wrote  it  down,  and  you  swore  it,  *  that  they 
wouM  not  let  you  hare  h,  nod  it  was  a  damn'i^ 
trick  r— Thst  was  John  Beckett  and 


80  they  made  a  mistake  in  ihntf— They 
might  aa  well  make  a  mistake  in  that,  aa  to  call 
•le  John  when  my  name  is  Francia. 

You  never  swore  before  the  committee  that 
they  would  not  let  yon  have  the  money  f— I 
cannot  recollect  that  I  did  ;  not  myself  in  par- 
ticular. 

You  told  OS  just  now  they  would  not  let  the 
people  have  ii  ? — That  was  one  and  all. 

I  ask  you  whether  you  did  or  did  not  swear 
before  the  committee  that  they  would  not  let 
you  have  the  money ;  and  therefore  you  said  it 
waa  a  damn*d  piece  of  ropery,  and  voo  would 
have  nothing  to  do  with  it? — I  said  nefbre  the 
committee  thtt  I  went  op  into  the  room,  and 
Thomaa  Spencer  said  it  was  a  damned  |^nee  nf 


ragnery,  and  I  mid  it  waa  a  dama'd  piece  of 
roguery  all  round,  and  I  would  have  no  concern 
with  it. 

Hear  the  ^urslion  out :  Did  yoo  swear  this, 
«  that  ikerewM  an  evenwnt  that  tiam  that  they 
would  not  let  those  wlio  had  nt>t  received  any« 
hare  it— They  wouM  not  let  me  have  it  V — 
The  meaning  of  the  word  siirnified  the  whole. 

Did  you  swear  that?— There  might  be  n 
mistake  in  that. 
Did  you  or  not  awear  it  f— I  cannot  my  now. 
You  ghtfed  that  room  upon  £ssier-eve  f — > 
Yes. 

Then  on  Baaler-Mondsy  you  went  into  the 
room  f — Yes. 

You  said  towards  night.  Did  you  nee  them 
give  money  t#  any  body? — No,  nut  while  1 
Wtt  present. 

Did  you  never  swear  3^00  went  into  the  room 
where  they  were  giving  money  to  the  voters  ? 
—Where  they  had  been  giving  money. 

Did  they  then  give  money  or  oof — Not 
then  I  they  had  bMu  giving,  and  gave  some 
afkerwanls;  they  had  done  it  before,  and  have 
aince. 

Then  it  is  not  true  that  you  went  into  the 
room  where  they  weregiring  money  T— They 
had  girenaome. 

But  is  il  true  thst  yon  went  into  the  room 
where  they  were  giving  ?—l  did  not  see  them 
give  any  whilst  1  wm  there. 

Consequently  you  cannot  tell  who  gave  it,  of 
your  own  knowledge  f — Na 

You  cannot  tell,  of  your  own  knowledge 
whether  it  waa  given  at  all  ? — No  farther  than 
what  the  parson  loM  me,  and  the  voters  toM 
me  they  received  five  guineas  a- piece. 

Conseouently  you  csnnot  tell  any  one  thai 
received  It :    now  had  you  any  money  at  that 
tioMf — No. 
None  at  all  P— No. 

Neither  the  first  five  guineas  nor  the  second 
five  guinem  f — No. 

How  came  you  nnt  to  have  it?— Because  I 
did  not  have  it^  that  was  the  reason. 

Why  did  not  you  have  it  ?— That  is  to  roy« 
self. 

But  I  will  know ;    at  least  yon  shall  swen 
something. — I  did  oot  ask  for  it. 
Nor  they  did  not  ofier  it  to  you  P — No. 
And  why  was  thatP — 1  cannot  tell. 
My  friend,  amoog  the  people  that  you  have 
given  us  an  account  of  receiving  the  money,  I 
think  yoo  mv  that  Matthew  White  junior  wm 
not  there  P — Not  that  1  can  recollect  oow. 

Richard  Pitman,  was  he  there  f— He  was,  to 
the  best  of  my  knowledge,  and  so  were  all  the 
rest. 

Why,  here  sre  a  vast  iramber ;  yoo  stopped 
at  Ranger,  and  here  are  thirteen  more  tliat  yoa 
swore  to  before  the  committee,  thirti^n  all  m  n 
line. — I  cannot  recollect  them  all  again. 

What  hst  did  voo  swear  from  then  P— Tbemt 
that  I  nominated  by  word  of  nsooth. 

You  atop  now,  l>oth  by  memory  and  the  lisf» 
at  Banger,  and  omit  thirteen  names  which  im- 
madiately  fbllnw,  bmidci  jdMut  twenty 
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.  —If  I  dao'i  MQollcit  Cktm,  I  can't  nc^tioo 
•  Ibem. 

lkKk\  jrou  Tem%fakme^  Mwre  tb«  committee, 
UMNi  the  crom-cxAiniAalioii,  you  were  ezamitt- 
ei  touobiog  tbe  bnttocM  of  the  malt-bouee, 
tboagh  thai  does  not  eooeani  gtnerai  8miiii  f 
•—It  does  not. 

YoQ  were  ejEamtoed  toacbing  tbe  buoineas  of 
the  malt'hoaae  ? — Yes ;  bot  1  don't  knovr  that 
,1  baYO  any  right  to  anawer  that  now,  as  I 
bare  got  an  order  to  attend  the  House  of  Com- 
mons. 

Did  yon*  or  did  ^on  net,  say  that  you  aerer 
•eaw  any  money  gi?en  at  the  malt -bouse  ?->- 
v^Yes*  I  did,  and  1  will  swear  it  again. 

Did  you  ne^er  see  a  note  pot  into  tbe  beie 
#f  the  B»alt -bouse  ?•*-!  never  did,  norlaeter 
saw  the  hole  till  a  year  afterwards. 

Did  hot  you  •  say,  Ibal  yeu  wera  not  al  the 
mall-bettse?-^No^  it  was  at  a  bouse  aiyoihii^ 
40  tbemak-bousew 

'  I  tbiak  you  said  y<ou  oaoM  into  tbe  room  at 
Leoas's  after  tbo  money  had  been  given  ?-^ 
After  some  had  been  given. 

Was  any  money  given  while  yon  was  there 
at  Easier? — None  at  all:  there  was  none  given 
•when  I  was  preeeat. 

Were  you  present  at  tbe  making  of  the  ber- 
gain  about  selling  tliose  votes?— I  was  there' 
«wben  Nairn  OMde  tbe  proposal. 

Did  not  you  agree  lo  it?— I  did,  along  with 
Ibe  rest  of  my  neighbours. 
,    Yon  were  one  of  the  parties  making  this  cor- 
rupt agreement  to  sell  this  hoc^ugh  ?-^l  caonet 
Jhelp  it  now. 

Mr.  Popham.    He  repents  of  it. 
.    Mr.  8erj.  Davy.    Then  you  are  a  sad,  re- 
penting miserable  sinner,  are  you  ?  You  made 
A  bargain  for  the  money  with  tbe  reel  of  them. 
— ^.  We  consented  to  it  all  of  us. 

• 

William  Penny  sworn. 
Ejcsmined  by  Mr.  Moyse^. 

You  live  at  Hiadon?-^Yea. 

Do  you  recollect  having  any  conversation 
with  captain  Nairn,  in  February  1775,  about 
the  election  f — Yes^ 

What .  d«^  was  it  ? — I  cannot  tell ;  I  believe 
at  wae  on  a  Thursday ;  the  captain  came  to  my 
bouse ;  he  shook  bands  with  me ;  lie  asked  me 
tome  qnestioDs ;  then  he  went  to  Lucas'sy  and 
foot  Tbemas  Howell  for  me  ^  be  sent  a  senoud 
time,  sod  then  I  went. 

.  Who  were  there  ?— Thomas  Howell,  John 
Hart,  Francis  Mead,  the  rev.  John  Nairn,  Wil- 
liam Lucas,  and  captain  Nairn. 

What  passed  f-^He  desired  me  to  sit  down : 
then  oapUin  Nairn  said,  he  had  a  particular 
friend  thai  he  shoukl  be  glad  to  present  to  the 
borougli  of  Hindoo,  and  he  would  not  have  him 
deceit,  not  for  the  Indies. 

What  passed    then?--Then    he   said,    bis 

ftiend  sboiold  produce  3,000/.  and  that  he  would 

not  stand  for  300  or  300  beyond  tbe  3,000. 

-.Did  he  say  thing  more ?«« Yes,  tbst  one 

thousand  shonid  be  cUsposed  of  in  a  very  Utile 


time,  but  be  mtisige  to  London  first;  then 
there  was  son>e  money  brought,  and  let  go,  at 
William  Lucas*s  ^^  ^^^  Ge4nru:er  when  ho 
spoke  these  words,  I  Has  coining  from  him; 
he  desired  oie  to  stop  and  drink  a  glass  of  some* 
thing;  he  ordered  a  bottle  of  shrub  to  be 
brought. 

Have  you  told  us  all  that  was  said  by  captain 
Nairn  before  the  shrub  was  brought?— To  tfce 
best  of  my  remeaobraoce. 

Have  you  told  us  all  he  said  about  the 
naooey  ?-^One  thousand  was  to  be  let  goimme* 
distely ;  one  thoussnd  at  the  fall }  and  a  ibuu- 
aand  about  a  week  er  a  fortnight  before  iho 
election. 

Is  that  tbe  whole  be  saul  about  tbe  money  P  . 
•-•Yes. 

What  irae  aaid,  In  answer  te  this,  by  ai^  of 
you?  did  they  refuse  it  er  neoepl  itr — They 
aeoepied  bis  pvopoeal. 

Was  any  thing  move  added  te  tbf  proposal, 
or  said  about  tlm  proposal*  before  Ule  shrub 
was  eaUed  for?— ''Not  that  I  reeoUeet ;  as  soon 
as  the  shrub  was  called  for,  the  convermtiea 
about  the  money  dropped. 

Wae  any  thing  more  said  about  tbe  election  ^ 
— Net  at  that  tiOM. 

Did  you  hear  any  thing  more  said  by  Naim^ 
who  was  to  be  their  candidate  ?-  —The  cspuyn 
said,  be  did  not  lumw  tbe  nanms  of  all  thn 
voters  that  were  there  in  company  ;  he  desired 
his  brother,  tbe  rsv.  hU*  Nairn^  lo  write  the 
names  down  of  those  that  were  present :  then 
1  drank  some  shrub  by  btS  desire  and  came 
away.  I  did  not  Stay  till  tbe  meeting  was 
broke  up  ;  I  lelX  some  peoplt  tbere. 

Did  you  d^ink  any  body's  heakh  tbere  f— 
When  Lucas  brought  the  bottle  of  slurub,  Meade 
sahl,  Whose  heakh  slmll  we  drink  ?  Lncaa 
said.  Captain  Gold :  Meade's  answer  was.  He 
would  not  drink  captain  Gold;  Then,  Said 
Meade,  it  shall  be  general  Gold :  Yes,  said  tbb 
oaptaia,  he  is  a  brave  follow ;  be  baa  faced  tbe 
mouth  of  nsany  a  cannon. 

Was  any  thing  more  aaid  about  captain 
Gold?...Not  thai  I  heard;  1  left  both  the 
Nairns  there,  and  the  rest  of  the  company. 

Do  you  know  Mr.  Ward  ?— i  did  sooo  after 
I  came  from  Lucas's. 

About  how  long  after  this  was  k  you  met  bmi 
at  the  George?— I  was  in  company  with  him 
at  tbe  George  tbe  first' time  1  saw  him. 

How  long  after  what  you  have  been  apeak- 
ing  of  ?—f>  About  three  weeks,  or  between  three 
and  four  weeks. 

Were  you  sent  for  there,  or  did  yon  go  of 
your  own  accord?— -A  message  came  to  me 
that  a  Mr.  Ward  wanted  to  see  me ;  I  went  t^ 
the  George. 

Whom  did  you  find  there? — This  Francis 
Ward,  as  he  told  me  his  name  was;  there 
were  more  people  tbere,  I  cannot  recollect 
every  one. 

Recollect  tiiose  you  beppen  to  remember. — 
Tbere  was  John  Hart  and  Thomas  Howell,  and 
Beckett  the  beker. 
How  DQany  might  there  be  in  Minber?— 1 
4L 
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cannot  tell ;  a  great  many  people  came  after 
me. 

What  was  done? — ^Tbere  was  aome  noney 
let  tco^  I  beliefe. 

From  whom  and  to  whom  did  the  monev 
|NM>?— From  Franm  Ward. 

How  did  he  beij^in  :  dhl  he  lav  for  what  pur- 
pose he  prmiiiced  the  money  ^•— He  fwid  lie 
would  lend  five  fjrnineas  to  any  neighbiiur  of 
ntue  that  was  a  voter  in  the  borough  of  Hin- 
don. 

Was  that  upon  yonr  comins;  into  the  room  ? 
—It  was  some  time  after  I  was  in  that  room. 

What  miurht  Ward  say  to  you  as  soon  as  yoo 
came  in?-- -He  asked  me  how  I  did. 

YoQ  never  saw  him  before,  1  litlieve  ?-— No, 
we  had  a  great  deal  of  discourse. 

I  want  to  know  all  he  said  about  the  election. 
—It  is  imposaiMe  for  me  to  reoolleet. 

What,  uid  he  say  he  wouki  lend  some  money 
lo  your  friends  ? — They  were  bia  friends,  not 
mine :  he  pulled  o«t  aome  money. 

How  much  money  did  he  poll  out?— -1 
cannot  telly  there  were  aome  in  papers,  and 
some  loose. 

What  did  you  see  him  do  with  that  money  ? 
•—He  delivered  it  to  those  who  signed  a  note. 

Were  there  a  great  many  of  thoae  present  ?— 
I  es. 

Did  you  see  a  great  many  sign  the  notes  ?— 
xes. 

And  of  course  saw  a  great  many  receive  the 
money  ? — I  did. 

How  long  miifht  this  money  be  giving,  and 
-the  idgning  notes  last? — It  might  end  at  about 
eight  in  the  evening. 

When  did  it  begin  ? — I  imagine,  about  one 
o'clock. 

At  what  time  was  it  yoa  went  there?— 
AbfMit  one  o'clock. 

Then  they  were  there  from  one  till  eight  ? — 
Yes. 

And  giving  money  all  that  time?— Yes,  as 
fast  aa  people  came ;  but  they  came  in  very 
•low* 

Was  any  thing  said  about  the  purpose  for 
which  thai  money  was  given  ?— No  more  than 
geni»rai  (iold*s  health  was  drank  at  ihat  time. 

1  8up(iose  whenever  they  delivered  any  mo- 
neyhiM  health  was  drank?— Yes. 

There  must  have  been  a  good  many  receive 
the  money  that  day  ?-  -Yes. 
c   This  was  at  the  George?-*- Yea. 
'    When  did  you  leave  them  ?— About  oio«  or 
ten  o'clock  I  went  away. 

Did  yon  leave  Ward  there  ? — Yes. 

Ward  did  not  tell  you  who  he  was,  or  whom 
1m  came  from,  did  be  ?— No. 

You  had  never  seen  him  before? — No. 

When  did  you  see  bim  again  r-*-I  Ini? e  not, 
seen  Mr.  Ward  since,  to  my  knowledge. 

You  did  not  see  liim  at  Hay  ward*sr— No. 

This  was  in  February,  177d?— -Yes. 

Do  you  remember  any  thing  of  this  sort  in 
Easier,  1774  ?— xNo. 

Do  you  recollect  seeing  oarson  Nairn  about 
Easter,  17747'*-He  seal  tor  nc  up  to  John 
Bockeu's  a  the  Swan* 


Did  yon  go  ? — Yes,  to  be  sore,  as  he  seal 
for  me. 

Whom  did  yt^n  find  there?— John  Naira  ; 
he  was  by  himself  when  I  went  up  suirs  \  be 
asked  me  what  oews  was  going  about  the 
t»wn  ?  my  anxwer  was,  that  1  waa  informed 
that  one  jiibber  Stevena,  a  butcher^  waa  bring- 
ing some  frieud  with  some  mora  money :  John 
Nairn  said,  to  the  best  of  my  remen>hraiice,  I 
will  sop|dy  the  poor  lhat  want  some  money,  hi 
a  ^ery  little  time. 

What  did  you  say  to  that? — I  asked  bim 
whether  his  friend  was  in  Loodon  or  io  the 
country  ?  He  told  me  lie  could  not  satisfy  me 
thffo :  I  d^red  him  to  write  a  letter  to  bis 
friend  ;  I  said.  Your  firieod,  if  he  be  at  home, 
it  ia  but  a  day*a  ride  to  go  there  and  back 
again. 

Did  yoo  understand  who  tt  was  then? — F 
onderstood  it  was  general  Smith ;  then  Nairu 
sat  by  the  fire-side,  and  mid  in  a  aoeerin|^ 
oaanner.  Aye,  you  don't  know,  it  is  not  general 
Smith :  my  aoawcr  was.  Then  tlie  re? ereod 
Charles  Humphriirs  has  toU  me  a  lie. 

Did  any  thinir  more  paas  about  general  Gokl- 
at  this  time  ? — Not  tlut  1  can  recollect. 

There  was  no  one  present  but  you  two,  wens 
there?— -John  Beckett  and  Francis  Meade 
came  io. 

Was  any  thing  more  aaid  aboot  the  election 
after  they  Came  in?- --They  said.  The  way 
was,  to  let  people  have  more  money. 

What  did  Nairn  aay  ? — It  ahouhl  be  donO' 
very  aoon ;  but  he  most  go  to  London  first. 

Did  he  mention  the  sum  that  was  to  be  dis- 
tributed ? — Not  that  I  recollect. 

Was  any  thing  more  said  aboot  the  money  f 
—That  was  all  that  passed  then. 

Did  you  see  any  nMney  given  any  where  oe 
EaMer  eve?— No. 

Did  you  see  any  money  distributed  on  Easter 
eve?- --No. 

Do  you  know  of  any  other  occasion  when 
money  was  distributed  relative  to  the  election  f 
—  1  never  knew  ony  pass  but  with  papers. 

]>o  you  know  of  any  money  passing  without 
papers  ? — No. 

When  did  you  see  general  Smith  ?— I  never 
changed  a  word  with  him  in  my  life ;  pamon 
Nairn  told  me  it  was  general  Smith,  just  before 
the  election  at  Hindoo. 

What  was  he  doing  when  yon  saw  him  ?— 
Parson  Nairn  came  and  shook  sae  by  the  haod, 
and  tokl  me  that  was  geoersi  Smith. 

Wbo  was  with  him  besklea  the  rer.  John 
Nairn  ?— A  vast  many. 

Did  any  body  apeak  to  yen  about  him  at 
that  time  besides  John  Nairn  ? — No. 

Ud  yoo  see  any  thing  of  Punch  ?— No. 

Can  yoo  recollect  aov  other  names  of  those 
that  were  present  at  the  time  of  the  money 
given  by  Mr.  Ward  in  February,  1773  ?— I 
can  remember,  Daniel  Lambert,  the  apothe- 
cary, came,  aiid  received  five  guineas  for  him- 
self and  five  for  hb  father ;  and  1  saw  William 
Newton,  aeo.  aod  William  Newton,  jun.  rt- 
ceive  it 

Any  body  die  ?— Not  Uml  1  cut  recoUeot 
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Cross-examioed'by  Mr.  Mansfield. 

What  are  yoa^-- An  inobolder  conmooly 
failed. 

Yoo  are  one  of  the  men  that  made  this  bar- 
gain at  first  for  captain  Gold  ?•»— A  barg^ain ! 

Yet,  a  bargain.— I  made  no  barf^ain,  becauw 
it  was  just  what  Nairn  pleased ;  1  could  make 
DO  bargain. 

What  were  you  with  captain  Nairn  for  at 
Lucas's  when  the  captain  sent  for  you  ?  what 
d|d  you  do  there  ? — How  could  I  make  a  bar- 
gain for  the  town  ?  1  could  not  make  a  bargain 
f^r  myself. 

Then,  when  Nairn  proposed,  as  you  said,  to 
liaire  a  friend  of  his  represent  the  borough,  and 
there  was  3,000/.  to  produce,  yoo  said  it  was 
▼ery  wrong,  and  it  should  not  be,  1  suppose. — 
Yon  may  suppose  what  you  please* 

But  was  It  sop— I  asked  them  that  were 
there  hovr  they  liked  the  proposal ;  they  said, 
Yerv  well. 

Vou  are  one  of  them  ? — I  was  in  company 
at  the  time. 

J  Were  yon  one  of  those  that  liked  it  f — I  was 
in  the  company  certainly. 
.  But  did  you  make  any  otjection  f-.-How 
could  I. 

.  You  might  bare  said  you  did  not  like  it ; 
did  you  upon  your  oath  make  any  objection  ? 
— -I  did  not  find  fitult. 

Upon  your  oath»  did  not  you  appro? e  of  it  as 
itell  as  the  rest?-—!  asked  them  how  they 
liked  the  proposal ;  they  said.  Very  well. 
>  Did  yoo  not  give  captain  Nairn  to  under- 
aftaad  that  you  liked  it  fery  well  Pr— I  am  upon 
my 'oath:  what  1  have  told  you  is  truth  hi« 
therto. 

Then  you  did  not  give  captain  Nairn  to  un* 
derstand  that  you  approved  of  this  proposal  for 
the  3,000/. — No  hriher  than  what  1  have  told 
already. 

You  must  answer  yes  or  no ;  and  men  that 
will'  not  answer  are  to  be  p^nisbcMl.  Upon  your 
oath,  did  vou  mean  that  captain  Nairn  sbonid 
iin<ierstand  that  you  approved  of  the  proposal  ? 
—  I  cannot  say  farther  than  I  have. 
.  Court,  Cume,  Sir,  give  an  answer. — I  look- 
ed round,  and  said,  Gentlemen,  how  do  yon 
like  the  proposal  P  And  they  said  they  liked  it 
Tery  well :  I  did  not  say  1  misliked  it. 

But  what  I  ask  of  you  is,  whether  you  meant 
captain  Nairn  should  understand  that  you  liked 
the  propoealP— I  made  no  objection  a^instit, 
because  the  rest  of  the  company  were  agree- 
able to  it. 

Then  you  liked  the  proposal  ?--•  I  made  no 
•bjectioDS  to  it. 

Did  you  like  it  ?— i  did  not  make  any  reply 
against  it  or  for  it. 

How  did  you  feel  yourself?  Did  you  like  itP 
»— I  did  not  say. 

Court,     You  have  given  very  trifling  an- 
swers 9  if  yon  don't  iromediatefy  answer  the 
question,  I  will  commit  you  :    did  you  like  it, 
•r  did  you  not  like  it  P— Yes,  1  did. 
•   You  have  told  us  that  you  went  to  tliia  place ; 


no  mention  was  made  who  the  person  was,  for 
whom  this  3,000/.  was-  to  be  distributed  ?—  ' 
General  Smith's  health  was  drank. 

Was  general  Smith's  name  nentbnedP-— 
General  Gold. 

And  that  was  mentFoned  af\er  captain  Nairn 
had  said  they  should  drink  eapUu  Gold  P — 
Yes. 

After  this,  you  tell  us,  Ward  came  to  tha 
George:  what  time  did  you  go  to  him P— It 
might  be  about  one  in  the  afternoon. 

You  swore  before  the  committee,  that  it  waa 
about  seven  or  eight  in  the  evening  when  Ward  . 
came.     Was  it  soP— It  might  be  seven  or 
eight  o'clock. 

Then  how  came  yen  to  say  it  was  one  P— 
I  was  there  in  the  day  time ;  I  did  not  stay 
long  there. 

You  said,  *  The  first  time  I  went  to  him  wa* 
about  seven  or  eight  in  the  evening :'  how  came 
yoo  to  differ  in  your  accounts  P  Which  is  tha 
true  account,  or  is  neither  of  them,  true  P— -It 
is  tnith  what  I  have  spoke. 

It  cannot  be  all  truth,  because  they  are  dif- 
ferent stories :  what  time  did  you  go  to  Bfr. 
Ward  P— It  was  in  the  day  time. 

Did  you  go  to  him  once  or  twice  P— Once. 

What  did  you  mean  by  saying  just  now  toil 
went  at  one  o'clock*  and  again  at  eight  P— 
1  was  with  him  twice ;  it  was  all  in  one  aiVer- 
noon* 

Then  you  went  two  separata  times  to  bim« 
did  you  P--- Yes. 

How  long  did  you  stay  with  him  the  first  • 
time  P — I  cannot  tell  rightly  how  long. 

How  came  you  not  to  say,  when  you  were 
examined  before,  that  you  went  to  him  in  the 
day-time,  about  one  o'clock  ?-•- 1  was  with  him 
about  one  o'clock,  and  1  was  with  him  at  seven, 
eight,  and  nine. 

-  Do  you  mean  that  you  staid  with  him  from  ■ 
one  o'clock  to  seven  or  eight  P— No. 

You  have  said.  Hart,  Howell,  and  Beckett 
were  there  P— Yes. 

Did  they  receive  money  ?— Not  that  I  saw. 

Are  you  sure  you  saw  Lambert  receive  mo* 
ney,  or  did  Lambert  tell  you  so  P— I  saw  Lam- 
bert take  the  money,  and  I  saw  him  sign. 

Dante/  Lambert  sworn. 
Examined  by  Mr.  BuUer. 

m 

What  are  you  P-— An  apothecary. 

Do  you  live  at  Hindoo  ?— pYes. 

Do  you  know  Mr.  Ward  P— I  saw  him 
ouce. 

When?— 1111773. 

What  part  of  the  year  ? — In  Feb.  1773. 

Had  you  any  conversation  with  him  then  P 
-.Ye..'  ' 

What  was  it  about ?•-> He  desired  to  know 
whether  I  was  a  voter ;  I  told  him  1  hoped  1 
was.  He  asked  to  know  whether  i  would  re- 
ceive the  favour  or  not,  I  told  hinfi  I  would.  I ' 
hope  it  will  not  criminate  myself,  my  receiving 
the  money  that  I  am  going  lo  discover. 

Mr.  Serj.  Davy,  You  have  no  right  to  ask 
him  to  that. 


r 
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Mr.  Bulhr,  Vfhem  iNd  ymi  tM  et  LoeM's, 
whra  3<Mi  wert  witli  Mr.  %Vw4  ?— WUIimo 
Penny. 

WhiHBHMf— I  eaBotl  rsMlleet. 

Was  it  at  Lucas*ft  that  yoo  saw  Mr.  W«mI 
AmiI  f  •  -Yc*a 

Wkom  diil  you  M«  teiidei  N-TlMr«  wera 
others  there.  ' 

Tell  soiae  of  tbero.-*-!  eaantty  1  do  sot 

koow  ilif«ni. 

Was  Beckett  tboref — Not  aa  I  aaw. 

Or  Gillian  fionoott  ?— WiUkm  Boaoott 
CBine  10  afVerwarda. 

Were  yoa  at  Beckett's  Ofon  Boster-ofo, 
1774?. -Yes. 

Waa  aoy  mooey  ei^M  theo  ? — I  sojppooo  I 
•boll  hoH  oiTself  if  I  fife  oo  aoswer  to  that. 

Mr.  Manifield.  Yon  oeed  not  say  any  tbiof 
of  soy  mooe?  in'ren  to  yooraelf. 

Mr.  Oerj.  Irroie.  Bot  yoa  may  of  aoy  «o- 
Doy  fiivea  to  other  persooa.— I  dkl  oot  see  aoy 
mooey  f  iren  to  any  body  else. 

Do  }  oo  remember  geticrol  Smith  comiog  to 
Hiodon  ?-  -Yea. 

Wheo  did  he  comeP— Oo  the  27tb  of  Ao- 
fiut,  J774. 

Was  he  koowo  to  be  a  oaodkiato  befcre  that 
tim**  ?•— No,  a  Keneral  Gold  was  koowo. 

Who  did  that  geoeral  OoM  torn  out  to  be  f 
-•-Oeoeral  Smith. 

How  do  you  koow  that?— By  the  rereroiid 
CiMirles  H  ompbriea. 

General  Smith  came  himself  first  of  all  oo 
the  f 7tb  of  Aoffust  ^-- Yea. 

What  paaaed  then?— He  went  to  the  Croat. 

Who  went  with  him  ?— A  great  crowd  of 
pevple. 

Bleottoo  some  —*  Robin  Bennett  was  there. 

Were  the  two  Nahros  there  ?— Yea. 

What  was  done  at  the  Croaa  ?-*-8oflM  words 
nroae  at  the  Crom.  Bennett  aaid,  One  and  ftM, 
or  nooe  at  all. 

Did  aoy  body  antwerthat?— Yet ;  ffeoeral 
Smith  bimselfT  Gooeral  Smith  loolted  round 
vpon  narson  Nairn,  and  aaid,  it  ahoold  be  one 
and  ail. 

Waa  there  any  complaint  made  at  that  time 
%▼  aoyToterf— -I  cannot  recolloct  what  com- 
flaioc 

Was  there  ai^?-*-I  don't  remember,  not 
jMirticuhirly ;  besides-^— 

Besides  what?-— Aboot  one  and  all  they  hal- 
lowed out,  it  shall  be  oneatid  all. 

What  was  done  afterwards  ?  when  they  went 
from  the  Cross,  where  did  they  go?— The 
Toters  were  ordered  to  pobKc  houses. 

To  what  pub.ic- bouses  did  they  go  N- •Some 
wore  ordered  to  ooe  puhlie-hooee,  aomo  to  the 
other. 

Did  geoeral  Smith  go  to  any  of  thoae  houses? 
—Yes. 

Watch  did  you  see  him  at?— The  White 
Hnrt. 

Wh%t  p&ssed  thorp?--geDeral  Smith  asked 
them  tor  their  nites  at  the  next  electioo.  Ooe 
Thomas  Hichsrdson  was  there,  and  aaid  if  his 
frivnd  Nairn  had  been  aa  good  aa  hia  wordy  ha 
need  not  have  come  to  canrais  then. 


Was  aay  thiag  sahl  what  Naira'a  ward  iraa  ? 
Was  H  exptahied  what  Nairn  had  said  ?— No.  i 

What  did  genofal  Smith  say  r—That  ha  did 
not  know  bot  they  were  all  easy :  apaa  wkieb 
paiaon  Nairm  pot  his  hat  bcfoae  RfcAardaaa'a 
laca;  ihoa  captain  Naira  and  aomo  aMra  af 
tham  led  gaaoral  Smith  oat  af  the  room. 

What  was  Richardsaa  doiag  when  he  pal  Mtf 
hat  before  hia  face? — It  waa  while  ha  waa 
speakiotf. 

Was  It  before  or  afW  tiM  hat  waa  pat  Wfi 
that  geaaral  Smkh  aaid  ha  thooglM  they  wote 
all  easy  ? — Just  at  tha  same  tima. 

Were  you  at  Hindoo  on  the  8th  of  Oetohar, 
1774?— Yea. 

Was  there  any  cry  fai  tlia  street  then  aboal' 
general  Smith  f.-.One  and  all,  or  else  ■# 
Smith,  waa  the  ary  ia  the  atreeta. 

What  passed  after  that? — A  igitra di'taaci 
in  diagoiae,  or  aomethiag  like  it,  thot  appeared. 

What  disguiae  was  it  dreasod  inf-.|tt  wo- 
men's  apparel ;  it  pasaed  by  my  ftitherNi  dear. 

Wha  were  with  her  .^— JohnBtofeaa,  Hagg, 
aod  sereral  others. 

Can  yoo  meatiaa  aay  af  the  other  persaa'a 
aames?  -I  cannot  recollect. 

Was  Thomas  Spencer  with  her  ?— 1  briiera 
he  was 

Whc'redidshe  gof^l  don't  know;  I  did 
not  follow  her. 

Waa  gei»eral  Smith  known  to  he  a  caadidata- 
before  tlie  tiaaa  ho  came.^— 1  heard  so. 

it  was  the  talk  of  the  town,  waa  it?— No,  1 
heard  it  by  naraoo  Homphriea. 

Waa  alio  la  any  disgnise,  or  not  ?— It  waa  ia 
womca'a  apparel :  I  thooght  by  ita  walk  Ihaa 
it  waa  a  man. 

Thom§M  Dtmgioi  sworn. 
Fiiaminad  by  Mr,  Seqaaat  Grose. 

What  are  yoo?— An  officer'in  the  txtim  at 
Hiadeo. 

Are  yen  a  TOler  at  Hindoo  ?^^I  am. 

Do  yoo  reoiember  geoeral  Smith's  coming 
to  Hiadoa  before  the  last  geaeral  elMtioa  F— 
Yes. 

When  did  yoo  firrt  see  him  ?— It  might  he 
about  two  or  three  months  belbre  the  electioQ. 

Do  yoq  reoMmber  in  what  mooth  ?— I  ha- 
liere  it  might  be  in  Angast  I  aaw  him  go 
to  the  Croaa. 

Where  waa  he  when  yoo  6rrt  aaw  htm  f -^ 
Coming  in  at  tha  lower  end  of  the  towo  in  a 
carriage. 

Who  were  with  him?— 1  think  both  the 
Mr.  Naims  were  with  him. 

What  passed  wheo  you  aaw  him  at  the  Croasf 
-—He  noade  a  speech  at  the  Croes,  aa  gentle- 
men generally  oo  upon  this  occasion. 

Representing  hiinself  aa  a  candidate?— -Yes. 

Do  you  recollect  aoy  complaint  about  that 
time  in  the  town  in  your  presence? — Rohio 
Buroett  at  the  Cross  said,  '  ooe  end  all.* 

Befbro  or  after  the  apeech  ?— After  tha 
speech. 

Waa  any  answer  girea  to  that?— OenBil 
Smith  said,  U  ibooM  be  oaa  aad  aU. 
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Wh»  WM  with  ireiierti  Snitb  irbmi  Im  said 
Ibis  f— I  think  the  Mr.  Ntinit  #•  OM  sMe  •f 
bim,  Mi4  BorMtl  vpoa  4b#  acbM*. 

Wm  bMb  tba  Ntim  hmt  bim  «t  tbtttraie  P 
— ^They  were. 

Wber«  did  ffeoeval  Smilb  dfo  fift>m  tbe  CroN  ? 
—I  think  hf  wem  to  Lhom'v  ;  but  I  ma  not 
certain. 

Did  yoa  fee  hkn  any  whert  that  day  afler. 
wards  1^1  saw  bins  at  Janes  Cuffe^s,  tbe  Wbke 
Hart,  upon  the  same  day. 

Can  yaii  reoalleei  what  pasaad  at  Ciife^s  f — 

Thomas   Richardson  was   along  with    «a  al 

CMflb*s,  be  lokl  tba  feneral,  that  if  Mr.  Nah-n 

bad  been  as  ^qo^  as  his  word,  he  need  not  bate 

r  OMM  ai  that  tique  t*  tbeni. 

Were  those  the  ?ery  words,  or  only  the  pur- 
port of  tbe  words  P— The  purport. 

What  aoawer  was  made  to  this  f— I  did  not 
hear  any  answer. 

Was  Mr.  Nairn  tbaro  ?— Yes,  whilst  Mr. 
i(iohardsofli  was  talkiii|f,  Mr.  Nairft  pat  bis  bat 
towards  Richardson's  face. 

What  was  done  then  ? — Nothing  more. 

Did  he  g»  away  immediately  P— He  went 
•000  afterward^. 

Charles  SimpMon  sworn.    ^ 
Examined  by  Mr.  Serjeant  Heath, 

Were  yon  a  roter  at  Hindon  at  the  last  ge- 
neral election  P— Yes. 

Were  you  at  the  boose  of  general  Hay  ward 
IB  tbe  month  of  Febmary  it79  P— I  benere  it 
was  about  that  time,  hot  I  cannot  recollect  par- 
ticokriy  the  ftroiir  of  general  Gold  wae  distri- 
bnting. 

Did  jToa  go  there  P — Yes. 

What  tinoc  did  jroa  go  there  P-*ff  camiot  re- 
collect ;  it  was  in  the  e? ening. 

Did  yoo  see  a  great  many  people  there  ? — 
There  were  a  great  many  people  at  the  door. 

Did  yoift  go  up  stairs  where  the  business  was 
transacting  ?-^Yes. 

What  was  doing  there P— There  was  a  man 
sat  by  tbe  table;  I  was  to  set  my  hand  to 
a  paper,  which  accordiogty  I  did. 

Mr.  Serjeant  Davy,  You  are  not  bound  to 
give  an  account  of  what  you  took  yourself— I 
aaw  a  man  there  sitting  at  a  table ;  they  called 
bim  Ward. 

What  roters  were  in  the  room  when  you 
were  there  P— Francis  Meade,  Thomas  Howell, 
John  Beckett  and  Joseph  Moody. 

What  did  Ward  do  P — I  pot  my  band  to  a 
paper ;  1  did  not  presume  to  read  it  orer  wbe- 
tbcr  it  was  a  note  or  what. 

At  whose  request  did  yoo  pot  yoor  hand  to 
tbe  paper  P — I  camiot  tell  poaitirely  who  de- 
sired me. 

What  did  yoo  find  in  the  paper  P— Fire  good 
foMen  goneas :  1  carried  tnem  home. 

Did  any  body  else  sign  tbe  paper  with  you  ? 
— I  donHf  remember  any  person  did.  When  I 
had  got  tba  paper,  my  business  was  done^  I 
went  away. 

Ji^or  what  purpose  did  ymi  take  Ibii  meoey ; 


was  any  thing  said  la  yoa  ia  the  leom  P — No» 
no  more  than  to  sign  tbe  paper. 

Do  yoa  remember  any  thing  passing  on 
Easter  Monday  1774,  tbe  year  alWrwarda  P— 
At  tba  George,  William  Lucas's. 

What  was  your  errand  there  P— It  waa  Ibfi^ 
the  aaane  purpose :  H  was  a  general  report  tbai 
the  office  wae  opened  at  Mr.  LAcas's.  i 

Did  yoo  go  into  tbe  room  where  the  bnai*- 
nesa  was  transacting  P-— Yes. 

Did  yon  see  any  roters  there  P—TbonaV' 
Spenoer  tbe  carpenter,  and  Beckett  tbe  bakcik 

Was  any  body  distributing  any  thing  P—*- 
I  know  net  who  it  wns. 

Wes  there  any  body  P— >It  mnst  be  a  sob- 
stance,  or  else  I  could  net  hare  Nftcd  up  my 
hand,  and  had  it  pnt  into  it;  Thomas  Speneer. 
ordered  me  to  sign }  I  pot  my  band  orer  the 
door  and  1  reeeired  a  paper. 

Did  yen  see  who  deKtered  It  to  yoo  P— 
No,  I  don't  know  whether  it  wes  noani  woman, 
or  child. 

Where  was  tbe  person  whose  band  delrrered 
yoo  that  paper  ?—  lot isible  to  me. 

Was  be  in  tbe  neat  room,  or  where  P— -In 
the  fore  room. 

Did  yeo  see  any  body  eWe  take  tbe  money  P 
—No. 

What  did  they  giro  yoo  tbisIsstti«eP~I 
carried  it  home,  and  1  found  fire  golden  gni- 
neaa. 

Do  you  remember  general  Smith's  comiotf 
to  Hindon  ?— Yss,  I  think  that  was  tbe  STth 
of  August. 

Who  was  in  his  company  ?— The  two  Mr. 
Nalme. 

Where  did  he  goP— He  went  upon  tbe« 
Crees. 

1  suppose  a  great  number  of  people  assem-  - 
bled  P-^- A   great  many,  both  strangen  and 
rolers. 

Did  Mr.  Nairn  ssy  any  thing  at  that  tinse  f 
—Mr.  Smith  get  up  and  made  bis  dfK^ratien 
that  he  came  to  offer  himself  as  a  eaadidatw 
for  tbe  borough. 

Did  be  say  any  thing  about  Mr.  Nairn,  er 
did  Mr.  Nairn  say  any  thing  at  all  P— He  looked 
about  and  said  sometbingy  it  aboald  be  one 
and  all. 

But  before  that?— I  cannot  recollect,  tbe 
inhabitants  cried.  One  and  all,  or  none  at  all. . 

Did  tbe  captain  say  any  thing  first?— It 
was  he  desired  it  sbooid  be  one  and  all. 
'    What  did  the  general  say  ?— He  said  it  wae 
his  desire  it  shoiUd  be  one  and  all. 

Was  any  thing  said  at  that  time  to  explaiQ 
the  meaning  of  One  and  all  ?-  —No,  we  knew 
what  it  waa  rery  well. 

After  this  meeting  was  orer,  did  the  general 
come  where  yoo  were  ? — He  went  from  the 
Cross  down  to  the  George  ;  he  came  through 
the  town  afterwards. 

Did  you  know  who  general  Gold  was*  before 
genefal  Smith  came? — He  was  called  general 
Gold  ;  we  were  rery  uneasy  to  know  who  he . 
was  ;  and  it  prored  to  be  Richard  Smith,  esq, 
who  Urea  at  ChiUoe  kNige  near  Hmgerford. 
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.  Andrew  Farrat  tworo.  I 

Ezamioed  by  Mr.  Fopham, 

.  Ar«  you  a  voter  at  Hiodoti  ?— Yet. 

llow  lon^i^  have  you  lived  there? — fileven 
jeart  last  Augint. 

Do  you  remember  any  thing  about  the  die- 
tribiilioD  offavourtt  or  a»y  thiug  of  that  aort? 
—Yw. 

When  waa  itp— On  Easier  eve  1774;  I 
never  received  any  before  that. 

Where  did  you  receive  that  ?— At  Lucaa'f, 
at  the  George. 

What  did  you  receive  that  for  ?«>^To  vote  for 
gtDeral  Itaiith,  as  I  appreheod. 

Waa  ffeneral  Smith's  name  mentioned  to 
you?- -Not  aa  I  apprehended. 

How  came  you  to  mention  general  8mith*s 
name  ?---lt  vraa  reported  such  about  the  town. 
.  Was  there  any  other  name  mentioned?— - 
Not  at  that  time. 

Whal  did  you  receive  ?— Five  guineas. 

Who  was  there  lieaidca  ? —Beckett,  Thomas 
Howell,  Thomas  Spencer. 

Did  you  see  them  receive  any  thing?-— No. 

They  were  in  the  room  ?— -Ves. 

Were  there  other  people  there  voters  of 
Hindon  ?— -Yes. 

Where  did  you  receive  tliis  money  ? — 
Through  a  hole  iu  the  upper  part  of  the  door. 

Did  yon  see  the  person  that  gave  it  you  ?— 
No. 

Did  yon  aign  any  thing? — Yes,  some 
writing  that  was  upon  a  paper  :  1  did  not  read 

il. 

Did  those  people  you  hsve  named  receive  it 
likewise  ? — Yes. 

Did  they  sign  the  paper  at  the  same  time  ? 
—No. 

Who  did  then  ? — James  W^yer  a  grocer, 
Thomas  Peony  a  carpenter,  and  Harry  Savage 
a  breeches-maker. 

Did  yoa  see  them  receive  the  money  ?— I 
nw  them  put  their  hands  up  to  the  hole. 

Waa  any  thing  said  aliout  voting  ?-— After 
1  had  signed  the  paper,  Thomas  Howell  bid 
me  put  my  hand  up  to  the  hole  of  the  door ; 
I  did,  and  received  a  paper. 

What  did  he  say  more? — Nothing  more  to 
the  best  of  my  knowledge. 

Do  you  remember  when  general  Smith  came 
to  Hindon  ? — 1  was  not  at  home  then. 

Did  you  come  home  while  general  Smith 
was  at  Hindon? — No;  I  met  him  upon  the 
road. 

.  Were  you  at  Hindon  when  general  Smith 
was  there  at  any  time  ? — Yes,  about  a  week 
before  the  election ;  I  was  not  at  Imme  when  he 
CHme  to  Hindon  first ;  aa  I  was  coming  into 
town  in  my  return  he  was  going  out. 

Jeremiah  Lucas  sworn. 

Examined  by  Mr.  Moytcy. 

Do  you  remember  when  general  Smith  came 
just  before  the  election  ? — Yes. 
You  saw  him  ? — Yes. 
Where  ?— At  Mr.  Lucas's. 
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What  passed  when  yo«  iair  him  there  ? — f 
did  not  speak  to  him. 

What  waa  said  to  him  ? — He  went  up  to  the 
Cross ;  and  as  he  waa  going  op  the  inhafaitnota 
cried,  One  and  all. 

What  did  the  general  say  to  that?— He 
stomi  upon  the  Crues»  and  he  repeated  the 
words. 

He  said.  One  and  all  ?— Yea. 

Did  he  say  that  more  than  onee  ^^I  doA*l 
remember  that  he  did. 

Waa  it  constantly  saki  by  the  voters,  One 
and  all  ?— Yes. 

And  did  he  constantly  oftake  that  anawer  to 
them?— Yes. 

Mr.  Serj.  Davy.  Did  he  aay  it  oiore  tbais 
once?— il.  No. 

BIr.  Moytey,  Did  he  constantly  make  that 
answer  when  thev  consUntly  said  it?— il.  Yes. 

Did  you  say,  Oueand  all?— No. 

liepeat  again  what  general  Smith  said. — 
General  Smith  was  up  at  the  Croes,  and  the  in- 
habitants cried.  One  and  all.  He  atood  at  the 
CrosH,  and  repeated  those  words.  One  and  all; 
and  he  did  not  know  but  what  they  were  all 
made  easy. 

Were  ^ou  at  the  George  upon  Eaater  Mon- 
day ? — \  es. 

Some  money  was  given  you  ?— Yea. 

Who  were  present  then  r— Thomas  Spencer 
carpenter,  John  Beckett  a  baker,  and  Tbonns 
Howell.  I  do  not  remember  any  body  else  :. 
it  was  upon  a  Monday  or  Saturday. 

Therw  were  some  notes  given,  were  there 
uoi  ? — Yes. 

Who  gave  notes?- -We  put  our  hands  to  a 
paper. 

Who  put  their  hands  to  the  paper  at  the  same 
time  as  you  ?-i-John  Baldwin,  Edward  Bec- 
kett, snd  llobert  Tyley. 

They  all  received  the  saose  money  as  you, 
five  guuieas  ? — I  never  saw  theirs. 

G eorgc  Spender  sworn . 
Examined  by  Mr.  Buller, 

Were  you  at  the  George,  at  Lucas*s  ? — Yes. 

When?— 1  cannot  recollect  what  time. 

How  loog  before  the  election  ?— Same 
time. 

What  time  of  the  year?— I  cannot  say 
exactly  what  month  it  was. 

What  was  done  there? — I  went  up  into  a 
chamber.  There  was  a  gentleman  there :  they 
told  me  his  name  was  Ward :  Mheiber  it  was 
or  was  not,  I  do  not  know.  He  said,  his  money 
was  out ;  but  he  would  borrow  some.  1  put 
my  band  to  a  paper,  and  he  put  a  paper  into 
mv  hand  which  contained  five  guineas. 

"bid  any  body  else  receive  any  thing  at  that 
time  ? — My  son  was  with  me;  1  believe  he  re- 
ceived the  same. 

Was  it  mentioned  in  w  hose  favour  this  wa& 
given?—!  doo*t  remember  that  it  was. 

Were  you  at  the  George  on  Easter  Monday  ? 
es. 

Who  was  there  then  ? — Thomas  Spencer  tha 
carpenter  and  John  Beckett. 
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What  is  Beckett  r— A  baker. 

What  was  done  thenf — We  eigoed  a  note 
tlieu. 

Was  your  ton  there?— Yes. 

Did  he  receife  any  thing  T-^l  sopposa  he 
did  ;  1  did  not  see  bim  reoeif  e  it,  \¥e  both 
put  our  hands  to  a  paper. 

Do  you  remember  when  general  Smith  came 
to  Hindoo  ?— Yes. 

Did  you  hear  the  cry  '  One  and  all  f* — 
Yes. 

Did  you  cry,  *  One  and  all  P'-^Yes. 

What  did  you  mean  by  that? — ^That  we 
should  all  be  satisfied. 

Had  there  been  any  uneasiness  in  the  town 
before  ?— I  cannot  recollect  any  uneasiness. 

Were  you  at  Hindon  on  the  Saturday  before 
the  election  ? — Yes, 

Was  there  any  cry  in  the  streets  then  ?— 
There  was  a  talk  of  Punch. 

Whom  was  that  talk  of  Punch  among? — I 
cannot  say  who ;  one  neighbour  to  another. 
'     Was  there  any  Punch  came  ? — In  the  e?en-> 
tng  there  was  something  went  about  in  dis- 
guise. 

What  did  that  something  do? — He  came, 
and  Elias  Ste? ens  knocked  at  my  door  with  a 
Jong  stick.  I  held  out  my  hand,  and  some- 
bod  v  put  a  paper  into  my  band. 

Who  put  that  into  your  hand  ? — The  person 
in  disguitie,  to  the  best  of  my  knowledge. 

What  was  in  that  paper  ?— It  contained  fife 
guineas. 

Reuben  Bumei  sworn. 

Examined  by  Mr.  Serj.  Grose, 

Do  yon  life  ot  Hindon  ?— Yes. 

You  are  a  f oter,  are  you  ? — Yes,  I  foted 
last  time. 

Do  you  remember  general  Smith's  coming 
to  Hindon  ? — Yes. 

Who  came  with  him? — Mr,  Nairn,  the 
parson. 

Did  the  captain  come  with  him  ?— I  cannot 
fay ;  f  ery  likely  he  was  there ;  I  saw  the  par- 
son there. 

Do  you  remember  their  coming  to  the  Cross  ? 
-r-i  do ;  1  saw  them  at  the  Cross :  when  gene- 
ral Smith  came  to  the  Cross,  he  said  became 
to  offer  himself  for  the  borough,  and  hoped  it 
Would  be  agreeable  to  all :  I  stood  by,  and 
^ried, '  One  and  all.' 

Was  any  thing  else  said  but  *  One  and  all  ?* 
-!-*Nothing  at  all. 

What  was  said  upon  that? — ^The  general 
looked  upon  the  parson,  and  then  turned  round 
mud  said  *  it  should  be  one  and  all.' 

Was  this  repeated  ? — No. 

Did  sef  eral  other  persons  cry  out  *  One  and 
aUf — Yes,  there  were  a  great  many  foters 
round  the  Cross,  they  all  cried,  *  One  and  all.' 

Were  there  any  words  followed  after  *  One 
nnd  all  ?' — Nothing  mentioned. 

Thomas  Richardson  sworn. 

Examined  by  Mr.  Serj.  Heath, 
^  Ware  you  a  f  oter  at  the  last  general  election 
far  Hindon  ?-^-Yes. 


Do  you  remember  general  Smith's  coming' 
to  Hindoo  ? — Yes. 

Where  did  he  go?— To  the  Cross. 

What  did  he  say  there?-«-l  did  not  hc«k 
him. 

J>id  general  Smith  speak  to  yon?— Yes,  at 
the  White  Hart. 

Who  was  in  company  with  him  ?— Daniel 
Lambert  and  Thomas  Douglas. 

Was  any  body  else  m  company  ?-~Yeiy 
one  or  two  more,  but  I  do  not  remember  who 
they  were. 

What  did  the  general  say  to  yoo?— He 
asked  me  for  my  foto  and  interest.  I  said,  if 
Mr.  Nairn  had  done  what  he  ought  to  base 
done,  he  would  haf  e  had  no  occasion  to  com« 
cauf  assiuff  the  town  that  day. 

Was  Mr.  Nairn  in  company  ?-~Yei,  botk 
the  Nairns :  the  parson  put  his  bat  up  against 
my  face,  and  said.  Hush  I  hush  I  we  mustbaf  • 
no  nu>reof  that    . 

What  passed  then? — The  general  wan 
hustled  off;  captain  Nairn  took  nim  by  one 
arm,  and  another  person  took  Nairn  by  bin 
arm,  and  they  bustled  him  off.  1  .took  the 
general  by  the  arm,  and  said,  Please  to  hear 
what  I  hare  to  say ;  but  he  went  off,  and  there 
was  no  more  conf  ersation  at  that  time.  > 

Had  you  any  conf  ersation  with  him  after> 
wards  ? — He  came  to  my  shop  another  day« 
and  there  he  asked  me  for  my  f  ote  and  inte- 
rest: 1  told  him  as  1  did  before,  that  if  Mr* 
Nairti  had  done  what  he  ought  to  haf  e  done, 
there  would  hafc  been  no  oocasion  to  bare 
come  canf  assing  then. 

Who  was  in  company  with  him? — Par* 
son  Nairn  said  1  was  a  liar,  he  had  pro- 
mised nothing:  I  told  bim  he  was  a  liar, 
he  had. 

Was  general  Smith  present  at  this  conf ersn- 
tion? — He  was;  he  went  back  a  little  from 
the  shop-door,  then  another  man  whispereli  in 
his  ear,  and  he  came  hack  and  whispered  in 
my  ear,  and  said.  Madam  Beckfbrd  at  Font- 
hill  desired  her  trades- people  to  support  his  in- 
terest. 

Was  any  mention  made  of  what  money  yon 
were  to  have?-— No. 

Did  you  say  what  Mr.  Nairn  promised  ?— I 
did  not  say  farther  than  what  I  mentioned. 

Did  you  say  what  he  ought  to  have  done  ?— 
That  would  have  made  the  town  easy. 

What  was  the  conversation  that  passed  ?— 
We  gaf  e  one  another  the  lie,  and  then  said  no 
more. 

Had  Mr.  Nairn  promised  you  any  thing  ?— 
He  had  promised  me  nothing  in  particuhu*,  but 
he  had  promised  that  ef  ery  man  in  the  town 
should  be  msde  easy  alike. 

When  was  that  promise  made  ? — At  the  first 
beginning  of  it. 

What  time  was  it  you  talked  with  Francis 
Meade  about  this  money  ?— At  Easter  ef  e. 

What  did  he  desire  you  to  say  to  them  ?— 
He  desired  that  those  who  had  not  receifed 
money  should  sUy  till  Monday,  and  to  these 
that  hid|  it  ahjul^  be  mn^  up  t«ii. 
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JMa  BmUmm  mtmiu  What  nid  Um  giMMl  to  thatf — it  it  m» 

Ex.a>h.ed  by  Mr.  J»«p««r.  ISSeTit!  **^  """^  ""^  •"^•'  ** 

Ara  yoa  a  f^tar  n  0iotei  r^-T«i.  Did  be  mak*  aoy  f- 

How  lupg  hate  you  been  t  Toier  F — When  wmm^  and  tiii,  it  ahiaaUl  be  «m  aiid  •!!»  whe« 

I  etnw  of  afe :  I  foM  aA  Um  Un  cieofies.  Iber  it  iraa  biaa  or  no  1  oaBaot  lay. 

Do  you  remember  any  money  being  given  f  Wbo  iira»  it  if  it  wae  not  be?— 1  be  mad  oer- 

'^•Yea. 

At  what  time  ?->Ppon  Beater  Mendhy  al  tbe 
<3eorge. 

Did  ymk  leoait e  any  f— Yea,  I  bad  a  aaMdl 
^per  there. 

How  oMob  did  it  centain  F-^Five  goineai ; 
I  bad  it  thrangb  tbe  bole  over  tbe  dour. 

Did  yen  aee  tbe  peiaon  tbat  gave  it  you  ?— 
Ko. 

Did  you  aee  any  body  elee  reeaive  it  ?-^ Yea, 
Jeiwniab  Lnona,  Edwnid  Bedcott  nnd  Robert 
Tyler. 

Did  tbey  eign  a  note  with  jonP--- Yea. 

Wboee  money  waa  tbisr— i  den't  know, 
4bey  did  net  teM  me. 

Do  yon  reuMviber  any  athara  rcoMTiag  it  at 
tbis  time  ?-*Ne. 

Or  at  any  other  tiroe?-^Not  npon  tbat  ao- 
^nvnt. 

Wbo  waa  talhed  ef  ae  the  cnodidnle  for  Uin- 
don  at  thiiutieae  .^—General  Gold. 

Wlieoi  did  yon  at  tbnt  time  nudewtaud  bv 
foneiml  GoUr— We  did  net  underataod  any 
tbat  it  waa  irenend  Gold  nt 


Who  did  graeral  Gobi  mm  out  to  be  nt  tbat 

?-^GeneraJ  Smith. 
Waa   general    Smith  .eilled  by  any  other 

r— Only  geoermi  Gold  and  geaeral  Smith. 

Croas-examined  by  Mr.  Serj.  Davtf. 

How  do  you  know  that  general  Geld  and 
fnoemi  Smith  it  tbe  aune  f cfaon  f<^l  under- 
mood  it  aee 

Do  yon  knew  tbat  there  la  not  ancb  a  per^ 
nan  a«  gentral  Geld  ?— I  dea't  bmw. 

When  yon  beard  of  general  Gold,  yoc  bad 
net  beard  of  any  other  peteon ;  aAerwmrda  ge* 
neral  Crold  dropped  it,  and  in  bia  atead  eame 
general  Smith  ;  and  then  wbnn  general  Smith 
came  you  did  not  know  bat  it  waa  tbe  tame 
periott :  tbat  waa  aH  yon  knew  of  it?— Yea. 

Mr.  Fufkam,  Did  captain  Nairn  or  pnraon 
Nairn  introduce  any  other  penmn  by  tbe  onone 

of  general  Gold  P — A.    When  tbey  came  lo  I  iboot  tfie  electioo  ?— Yes. 
town  tbey  produced  general  Smith.  What  waa  said  ?— I  asked  the  general  why 

he  had  not  made  all  the  ? oters  alike  one  nod  ail ; 
he  said  he  meant,  one  and  all,  and  it  should  he 
done  and  aoon. 

Do  you  recollect  npon  what  day  this  was  ? 
—No,  a  was  some  time  io  September. 

The  September  just  before  the  election?*— 
Yes. 

Vih%X  was  said  besides  ? — Parson  Nairn  look 
roe  by  the  hand  and  desired  me  to  proceed  no 
farther,  not  just  then,  for  the  general  aud  him 
would  wait  upon  erery  man  at  hb  own  house 
that  had  act  receired  ttie  fa? our. 

Did  be  say  any  more  .*-^-Mr.  Nairn  took  bia 
let? n  and  went  away  dkocU^F* 

I  i 


Who  do  yon  think  it  waa?-«-Caplain  Mnini 

m  with  bim. 

Was  it  either  ha  or  captain  Nairn?— I  do 
not  know. 

In  February,  1773,  warn  yon  ai  Hay  ward's  ? 
—Yes. 

What  pnsaed  there  ?— I  urn  mmm  rotera 
sign  their  bnnda  ta  Ibe  notes. 

Did  yon  aiga  youra  ?*^Yna. 

Who  signed  with  y ou  F-^Thomoa  Wyar^ 
Robert  W^er,  and  John  Wyer. 

They  joined  with  yon  in  a  note  ?— Yen. 

Did  yon  get  any  thing  for  that  aoloF-^Yea, 
fire  gmneas. 

Had  th^  any  tbin||f  ? — Tbey  0Mb  off  the 
table,  as  I  did,  aemetbmg  wrapped  up  ia  a  bit 
of  brown  paper. 

Were  you  at  Lncaa^  the  Whito-horse, 
upon  Easter  et e  ?— Yea. 

What  paaaad  there  ?— There  waa  n  fhfoor 
there. 

The  aame  as  it  was  at  Iinyward*a? — ^Yca. 

Wbo  were  the  paople  tbat  signed  nritb  yon 
there  .^«~ABdrow  Farrat,  Henry  Sayago,  and 
James  Wyer. 

Who  were  there  bsaidm  ?— Boakett,  Spencer 
and  HowelL 

How  did  they  act?— John  BeckeU  kept  on 
writing. 

What  did  Spencer  do?— I  imagine  be  took 
tbe  notes  we  signed. 

What  did  Howell  dof— Re  was  there. 

But  did  he  act  at  all  ?— I  cannot  remomber 
tbat  bo  did,  but  be  was  b  the  room  alooj^  with 
them. 

Thamn  Mmre  awora. 

Flammed  by  Mr.  JHoyMy. 

Do  you  remember  being  at  the  Angel  at 
Hindoo  just  before  the  election? — Yes. 
Was  general  Smith  there  ?— Yes. 
Do  you  remember  any  conreraation  there 


Thomat  Fenny  sworn. 
Examined  by  Mr.  Morris. 

Yon  life  at  Hindoo  with  your  lather  ?-«• 
Yes. 

What  is  his  name?— William  Ftnny. 

Do  you  remember  goneral  Smith's  coming 
to  town  ?— 1  dou't  remember  any  thing  of  bis 
coming  to  town. 

Do  yon  remember  any  thing  of  hie  being  at 
your  father^?— Yea,  abont  a  week  before  the 
flection. 

What  oenyeraation  paaaed  there  ?««»SonM  of 
Ibe  yoten cifid,  OaooodaiL 


>bf  Briierif  at  ike  Uimdim  EleeUon. 
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Wts  there  My  Ikinir  ^oam  wvA  hj  general 
6aiith  et  tiMt  liilMBf<— Net  u  1  reroenber. 

Ye«  law  Mr.  Neira  afterwerdi,  did  net  700  f 
w-Yee,  epyowte  tlie  berber'aebop. 

Wbeo  wae  this  P— The  Saturday  befort  the 
^ecaiee,  wliieb  wea  mm  a  Monday. 

'fioir  aeon  after  that  meeting  wat  it?*— 
-AbfHit  a  week  or  teu  days :  I  asked  him  irfay 
he  did  not  make  then  all  eaay ,  he  aaid  it  ab^uM 
bedoneaoon. 

Did  be  aay  any  tbini^  more  ? — No. 

How  aoon  after  thia  conferaation  was  it  that 
Punch  dan^  P<*— The  aame  ereniog,  I  beliere ; 
I  did  not  aee  Punch. 

Crosa-esEamined  by  Mr.  Seij.  DoiTy. . 

'  Who  was  in  the  room  at  tlie  Angel,  beaidea 
you  and  freneral  Smith  and  Mr.  Nairn  P— 
Henry  Huff,  John  Hooper,  Robert  Rawden. 

lY  no  besides  P^These  were  some,  there  were 
Others ;  young  Henry  Huff  was  there,  and  I 
*belief  e  one  of  the  Stevens's  was  there. 

Was  Penny  there  f — I  beliefe  not. 

Or  Lambert?— No. 

Or  Douglas  ? — i  don^  recoltect  that  he 
\nis. 

I  believe  Simpson  was  there,  was  he  not  ?-^ 
1  cannot  remember. 
'    Was  Andrew  Farrat  or  Spender  there?— I 

cannot sav. 

Or  Robert  Burnett  or  Thomas  Ricberdson  P 
— Thomaa  Richardson  was  not  there. 
'    Thomas  Penny  ?<— He  was  not  there. 

There  were  a  great  many  people  thei«  P-~ 

Yes. 

And  this  was  said  loud  in  the  heating  of  a 
gVeat  many  people  ? — Yes. 

They  all  beard  it  then  as  well  as  yon  ? — 
Yes. 

But  what  was  said  by  the  barber's  shop  no- 
body heard  but  yourself? — I  don't  kno^  that 
any  body  might ;  there  was  Luke  Meade  stood 
close  by  us ;  whether  he  heard  what  we  said  I 
cannot  tell. 

He  was  near  enough  to  hear  without  listen- 
ing, was  he  ? — Yes. 

EUa$  Siephent  aworn. 
Examined  by  Mr.  Buller. 

Did  general  Smith  come  at  any  tnne  to  year 
house  at  Hindon  ? — Yes. 

Who  were  with  him? — Beckett  and  the 
)ilaima. 

What  was  said  by  general  Smith  to  you  ?— 
Be  asked  me  to  give  him  my  vole  at  the  next 
rtedion ;  I  said  I  weald  not  promise  him  ;  he 
naked  me  for  what  reason  ;  I  said  because  >he 
bad  net  been  as  good  as  his  promise ;  said  be, 
what  do  you  mean  by  that,  1  don't  know  what 
yoti  mean  by  it ;  the  general  popp'd  back,  and 
Iben  Nanm  aaid,  As  sure  aa  God  ia  Ood,  erery 
thing ahall  be  to  yovr  expectation. 

Which  Nairn  was  thsrt  P — The  parson. 

Did  yuu  lell  geneial  Smith  what  the  pramiae 
iNB«lh«t  he  had  not  been  so  good  as?-* -I  oan- 
■ot  aay  whether  I  diil'er  jmI.    1  loklMBl  ibe 
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town  were  oneaay  in  general;  and  thereforfs  1 
abottkl  not  pmmise  ny  TOte. 

Cross-examined  by  Ulr.  Man^td. 

So  when  you  said  he  had  notbaen  aa  good 
his  word,  he  aaked  yon  what  yoo  meant  b 
that  P — ^The  panoo  did. 

What  did  general  Smith  aay  to  you  P— No 
more,  o^ly  asked  me  for  my  vote ;  and  wlienl 
told  him  1  wonkl  not  promise  him,  then  he 
atmck  ont  at  the  doer,  and  then  it  was  paraon 
Nairn  apoke  to  me. 

Mr.  Bulkr.  Waa  it  lo  general  Smith  or  lo 
Mr.  Nairn  that  yon  aaid  you  had  been  decei?- 
ed  P— To  paraon  Nairn. 

Was  aay  thingsaid  about  your  being  deceived 
before  general  Smith  turned  out?— No,  I  taki 
Mr.  Nairn  the  town  were  uneasy :  he  asked  me 
what  I  meant  by  it ;  I  told  him  it  was  report- 
ed that  500  or  5,000  guineas  were  to  be  given 
at  separate  times,  that  it  ivas  to  be  given  to  the 
town  all  in  general,  that  they  had  not  been  ao 
good  as  their  word,  and  therefore  I  would  not 
promiae  my  vote. 

That  then  he  need  the  expreaamn,  that,  aa 
aure  aa  God  is  God  every  thing  should  be  to 
your  expectation  P — Y^ea. 

Mr.  Serj;  Davy.  General  Smith  heard  no- 
thing of  what  you  had  ^id  about  being  deooi?* 
ed  ? — No,  be  was  gone  out  at  the  door. 

Waa  it  before  general  Smith  went  away  that 
Mr.  Nairn  aaid,  As  sure  at  God  is  God  yea 
shall  have  no  reason  lo  complain  ? — No,  it  wis' 
after  he  waa  gone  out  at  the  door. 

Ckmri.  Do  yon  know  where  general  Smith 
went  when  he  went  out  of  the  house  ?•— He 
rwent  to  every  voter's  house. 

Did  he  wait|for  captain  Nairn?— J  cannot 
take  anon  me  to  aay  whether  he  did  or  not,  be- 
caoae  I  waa  in  the  honse. 

Mr.  Serj.  Davy.  He  had  a  great  many  peo- 
ple with  him  besides  captain  Nairn,  bad  be 
not  ? — Yes,  he  had. 

The  Evidence  in  support  of  the  Infonnatioii 
being  closed,  Mr.  Serjeant  Davy  made  a  Speech 
to  the  Jury  in  defence  of  his  Client,  but  did 
hot  call  any  witnesses. 

After  Mr.  Baron  Hotham  had  summed  ap 
the  Evidence  to  the  Jory,  they  returned  a  ver- 
dict, finding  the  Defendant  Guilty  of  the 
Charge  alleged  in  the  Information. 


The  remainder  of  the  Record  in  this  Case, 
as  reported  in  Douglas's  Controverted  Elec- 
tions, is  as  follows : 

*<  Wheranpon  the  said  Attorney  General  oTovr 
said  kird  the  knig,  who'  for  our  aaid  lord  the 
king  in  tbifs  behalf  proaecuteth,  ibr  onr  said 
lord  the  king  prayeth  the  consideration  of  the 
conrt  here  in  tne  premises,  and  that  doe  pro- 
ceas  of  law  may  be  awarded  amnst  him  the 
said  Richand  Smith  in  this  behalf,  to  make  him 
answer  to  our  said  lord  the  king  touching  and 
ooaoeming'  the  prenises  aforesaid :  whemore 
«the  sbenff  of  the  mhsomrty  of  Wdia  waa  tmm- 
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BModed  that  be  should  not  forbcwr  by  rcMon  of 
•oy  liberty  in  bis  bsUiwick,  but  that  he  sbootd 
cause  him  to  oome  la  answer  to  our  said  lord 
tbe  king  touching  and  concerning  the  premises 
•foresaid.  And'now  (that  is  to  say)  on  Tues- 
«iay  next  a(ler  the  octafe  of  Saint  Hilary,  in 
the  same  term,  before  our  said  lord  the  kin^  at 
VFestminster  cometh  the  said  Richard  Smith, 
by  William  Sidgwicfc  hia  attorney,  and  bating 
beard  the  said  information  read,  he  saith  that 
he  is  Not  Guilty  thereof,  and  hereupon  he 
putteth  himself  upon  the  country ;  and  the 
aforesaid  Edward  Thurlow,  esquire,  who  pro- 
•fcuteth  for  our  said  lord  tbe  king  in  this  be- 
half, dotb  the  like :  Therefore  let  a  jury  there- 
upon come  before  our  said  tord  the  king,  on  the 
octave  of  the  purification  of  the  blessed  Virgin 
Mary,  wheresoever  he  shall  then  be  in  Ens^- 
land,  by  whom  the  truth  of  the  matter  may  be 
the  better  known,  and  who  are  not  of  the  kin- 
dred of  tb^  said  Richard  Smith,  to  try  tfpon 
Ibeir  oath  whether  the  said  Richard  Smith  be 
guilty  of  the  premises  aforesaid  or  not :  be- 
cause as  well  tbe  said  Edward  Thurlow,  esquire, 
who  prosecutetb  for  our  said  lord  the  king  in 
this  behalf,  as  the  said  Richard  Smith,  baTo 
thereupon  put  themselves  upon  the  said  jnry, 
tbe  same  day  is  given  as  well  to  the  said  Ed- 
ward Thurlow,  es(|uire,  who  proaecuteth  for 
pur  said  kml  the  king  in  this  bebalf,  as  to  the 
nid  Richard  Smith ;  at  wbicb  said  time  (to 
jwii)  on  the  octave  of  the  Purificatioo  of  tbe 
Messed  Virgin  Mary  aforesaid,  before  our  said 
lord  the  king  at  Westminster  come  as  well  tbe 
iaid  Ed  wanTThorlow, esquire,  who  prosecutetb 
|br  our  said  lord  the  king  in  this  bebalf,  as  tbe 
faid  Richard  Smith  by  his  attorney  sforesaid : 
and  the  sheriff  of  the  said  county  of  Wilts  re- 
iQmed  the  names  of  twelve  jurors,  none  of 
whom  coma  to  try  in  form  afornaid,  ther^bro 
tbe  sheriff  of  the  said  county  of  Wilts  is  com- 
dbanded  that  be  do  not  forbear  by  reason  of  any 
liberty  in  hia  bailiwick,  but  tbst  be  distrain  tbe 
jurors  last  aforeaaid  by  all  their  lands  and  chat- 
lies  in  his  bailiwick,  to  that  neither  they,  nor 
aay^une  for  them,  do  put  their  bands  to  the 
•ame,  ontil  he  shall  have  another  command 
Drum  our  said  lord  tbe  king  for  that  purpose, 
and  that  be  answer  to  our  said  lord  the  lung  for 
tbe  issues  thereof,  so  that  he  may  have  their 
bodies  before  our  said  lord  the  king,  in  fiiteen 
days  from  tbe  feast  day  of  Easter,  wheresoever 
be  shall  then  be  in  England,  or  before  the  jus- 
lioes  of  our  said  lord  the  king  assigned  to  bold 
tbe  assizes  in  and  for  the  said  county  of  Wilts, 
if  they  shall  come  before  that  time  (that  is  to 
•ay)  on  Saturday  the  9tb  day  of  March  next, 
at  New  Sarum,  in  tbe  said  county,  according 
to  the  form  of  the  ataUite  in  tbal  case  made  and 
provided,  to  try  upon  their  oath  whether  the 
•aid  Richard  Smith  be  guilhr  of  tbe  premises 
aforesaid  or  not,  in  default  of  the  jurors  afore- 
aaid who  came  not  to  try  in  form  aforesaid ; 
therefore  let  the  sheriff  of  the  said  county  have 
the  bodies  of  tbe  same  jurors  aooordiogly  lo  try 
in  form  aforesaid :  tbe  same  day  is  given,  as 
well  to  tbe  sakl  Edward  Tborlow^  asquira^  wbo 


prosecutetb  for  our  sakl  lord  tbe  king  in  this 
behalf,  aa  to  the  aaid  RichaH  Smith ;  at  whieh 
time  (to  wit)  in  fifl^n  days  from  tbe  feast  day 
of  Easter  aforesaid,  before  our  said  lord  the  kin^ 
at  Westminster  come  as  well  tbe  sakl  Edward 
Thnrtow,  esquire,  who  prosecutetb  for  our  said 
lord  the  king  in  this  behalf,  as  tbe  said  Richard 
Smith  by  his  attorney  aforesaid :  and  tbe  afore- 
said justices  of  assise,  before  whom  the  said 
jury  came  to  try  in  form  aforesaid,  sent  her* 
their  record  had  before  them  in  these  words  ; 
(that  is  to  say)  af\erwiirds,  on  tbe  dsy  and  at 
the  place  last  withia  mentioned,  Mforo  akr 
James  Eyre,  knight,  and  sir  BesumontHotham, 
kuiffht,  two  of  tbe  barons  of  bis  majesty's  court 
of  Exchequer,  justices  of  our  said  lord  the  king 
assigned  to  hold  tlie  assizes  in  and  lor  the 
county  of  Wilts  wiibin  mentioned,  according 
to  the  form  of  tbe  atatute  in  auch  case  made 
and  provided,  come  ss  well  the  within- named 
Edward  Thurlow,  esquire,  who  prosecutetb  for 
our  said  ford  the  king  in  this  behalf,  as  the 
within  named  Richard  Smith  by  his  attorney 
within  mentioned ;  and  the  jurors  of  the  jury, 
whereof  there  is  mention  within  made,  being 
called,  some  of  them  (to  wit^  William  fiennet 
of  Norton  Bavant,  esquire,  Richsrd  Soothby  of 
Bulford,  esquire,  William  Hay'ter  of  NewtOA 
Toaey,  esquire,  Thomas  Moore  of  Durringtoo, 
esquire,  Francis  Duffdale  AsUey  of  Everlay, 
esquire,  and  John  Whitefock  of  Eaatridge, 
esquire,  come  and  are  sworn  upon  tha  said 
juiy  ;  and  because  the  rest  of  the  said  jurv  do 
not  appear,  therefore  others  of  the  bystanders, 
being  chosen  for  this  purpose  by  the  sheriff  of 
tha^d  county  at  tbe  request  of  the  said  Ed- 
ward Thurlow,  esquire,  by  the  command  of 
the  said  justices  are  anew  appointed,  wboaa 
nadies  are  afliled  in  the  pannel  within  written, 
according  to  the  form  of  the  statute  in  sucb 
case  made  and  provided ;  and  the  ^arors  ao 
anew  appointed  as  aforesaid,  (to  wit)  James 
Hancock  of  SmsUbrook,  Edward  Bracher  of 
Stockton,  John  Ferris  of  Warminster,  John 
Ford  of  Potteme,  John  Jerrard  of  Funtbill  Gif- 
ford,  and  William  Lawrence  of  AJderbury,  lie- 
ing  called,  likewise  come  and  are  sworn  upoa 
the  said  jury  ;  and  thereupon  public  procia* 
matioB  being  made  for  our  said  lord  the  king, 
as  tbe  custom  is,  that  if  any  one  will  inform 
the  justices  aforesaid,  the  king's  serfeant  at 
law,  the  king's  attorney  general,  or  the  jurors 
of  the  jury  aforesaid,  concerning  the  mattera 
within  contained,  he  should  come  fortb,  and 
should  be  heard .  and  hereupon  Na^b  Grose, 
seijeant  at  law,  offereth  himself  on  the  behalf 
of  our  said  ford  the  king  to  do  this ;  wberenpon 
the  Court  here  proceedeth  to  take  tbe  said  in« 
juest  by  tbe  jurors  aforesaid,  now  here  appear- 
tag  for  the  purpose  aforesaid ;  who  oeing 
elected,  tried,  and  sworn  to  speak  the  trutb 
coocerning  the  mattera  within  contained,  say 
upon  their  oath  that  the  ssid  Richard  Smith  ia 
Guilty  of  the  premises,  in  the  informstion 
within  specified  and  charged  upon  him,  in 
manner  and  form  as  in  and  by  tbe  said  iatbr- 

allcged  i^gaiiit  bin." 
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Proceedings  against  Thomas  Brand 
HoLLiSy  Esq.  for  Bribery,  upon 
THE  Information*  filed  against 

HIM  BT  THE  ATTORNEY  GENERAL, 
BY  ORDER  OF  THE  HOUS^  OF  CoM- 

MONSi  16  Geo.  3.    a.  d.  1776. 

Counsel  far  the  Cnwn.-^Mr.  S€rj.  Daty, 
Mr.  Serj.  Grose,  Mr.  Seij.  Heath,  Mr.  Pop- 
faam,  Mr.  Morris,  Mr.  Moysey. 

Counsel  for  the  Defendant. — Mr.  Mansfield, 
Mr.  Duller,  Mr.  Batt. 

Mr.  Motfs^  opeoeU  the  laformation.  After 
which,  Mr.  Serjeant  Davjf  stated  the  facts 
upon  which  the  charge  against  the  defendant 
was  founded,  and  then  the  Counsel  for  the  pro- 
•ecution  proceeded  to  examine  the  witnesses. 

A  Copy  of  the  Writ  for  the  Election— of  the 
Return— of  the  Precept— 'and  the  Poll,  were 
produced,  as  on  the  former  Trial. 

Francis  Meade  sworn. 

Examined  by  Mr.  Serjeant  Grose. 

'  Do  you  rememher  Mr.  Hollis  coming  to 
Hindoo  ? — Yes,  a  month  or  six  weeks  before 
the  eledlion  he  was  with  one  John  Stevens,  « 
Initcher. 

VFhat  has  passed  concerning  Mr.  Hollis  and 
Sterens  in  your  presence  ?-^l  was  hilletted  at 
the  Swan,  *the  same  as  the  rest  of  the  voters 
were,  I  believe,  by  Henry  Huffe  and  old  Ben- 
jamin Cholsev ;  Mr.  Stevens  said  he  had 
Drought  a  gentleman  to  propose  to  the  borough ; 
I  told  him  I  thought  he  bad  no  right  to  pro- 
pose a  gentleman. 

What  Steveits  was  that?— Jobber  Stevens. 

Did  you  ever  see  Mr.  Hollis  before?— No, 
nor  since ;  Isaw  him  at  this  time  at  the  Cross : 
Mr.  Hollis  said,  he  was  a  gentleman  of  honour, 
and  that  he  would  be  as  good  as  any  gentleman 
that  should  come' to  the  borough:  then  there 
was  a  cry,  *  One  and  all :'  Mr.  Hollis  said.  It 
should  be  one  and  all. 

Did  any  thin^  else  pass  ? — Nothing  more. 

When  was  this  ? — About  a  month,  or  there- 
abouts, before  the  election. 

Was  Mr.  Hollis  known  at  Hindon  at  that 
time?— Only  by  the  representation  Stevens 
gareof  him  ;  he  was  a  stranger  in  the  borough 
Before  that  time. 

Do  you  ever  remember  Mr.  Hollis's  saying,'^ 
thmr  AOttM  be  satisfied  ?—I  think  Mr.  Holli 
Mid  so ;  bat  I  cannot  be  certain  to  every  word 
thai  parsed,  it  beii^  so  long  ago ;  he  said  it 
ahMrid  be  one  and  all,  and  1  think  he  said, 
thejr  should  all  be-eatisfied. 

Do  yon  know  of  any  money  given  bv  Mr. 
Hollii  or  Stevens  ?— Not  of  my  own  know- 
ledge. 

^The  iDfbrroatioD  was  the  same,  mutatis 
mUndih  with  thil  lymt gmith.  8eep.uS7. 


Cross-examined  by  Mr.  Mansfield, 

You  were  a  witness  before  the  Committee  of 
the  House  of  Commons ;  have  you  been  a  wit- 
ness in  any  other  cause  relating  -to  Uiudon  ?— 
— Yes,  on  the  trial  this  morning. 

Any  other  f — 1  was  called  in  once  before  tha 
House  of  Commons. 

Aye,  I  know  ybo  were  before  the  Commit- 
tee, we  have  an  account  of  that,  and  shall  never 
forget  you.  You  tell  us  Mr.  Hollis  said,  he 
was  a  gentleman  of  honour,  and  should  be  as 
good  as  any  gentleman  that  ahould  come  to  the 
borough ;  then  there  was  aery, '  One  and  all?' 
—Yes. 

How  came  you  to  say  Mr.  Hollis  said  so?— 
Because  I  heard  him. 

Was  any  thinff  said,  wbat  one  and  all  meant, 
any  thing  said  about  money  ? — Not  a  wcnrd.  ' 

Vou  think  there  was  something  said  about 
being  satisfied :  will  you  swear  there  was  ? — 1 
cannot  take  upon  m6  to  say  so ;  I  believe  it. 

But  will  yon  take  upon  you  to  say  it;  or  that 
there  was  a  word  said  about  satisfaction  ?— I 
cannot 

Whom  did  you  Tote  for? — Calthorpe  and 
Beckford. 

You  had  none  of  this  charming  money  ?— 
Not  a  farthing. 

Daniel  Lambert  sworn. 

Examined  by  Mr.  Serjeant  Heath. 

Do  vou  know  Jobber  Stevens  ? — Yes. 

Had  you  any  conversation  with  him  aboot 
bringing  a  candidate  to  Hindon  ? — I  heard  him. 
say  that  he  had  a  firiend  to  bring  to  Hindun,  if 
it  was  agreeable  to  the  town. 

To  whom  did  he  say  so ;  to  you  or  to  any 
other  person  ? — To  other  persons. 

Were  they  voters  ? — Yes. 

Do  you  remember  Mr.  Hollis  coming  to 
Hindon  ?— Yes. 

Was  Jobber  Stevens  with  him  when  he 
came  ? — Yes. 

Where  did  he  go  when  he  came  to  town  ?— 
He  went  to  the  Cross. 

What  did  he  say  there?— 1  cannot  tell;  I 
was  not  handy  to  bim. 

Did  you  hear  Jobber  Stevens  say  any  thing 
to  him? — No,  1  saw  Steveoa  get  upon  the 
Cross ;  but  I  did  not  hear  what  he  said. 

Were  you  hilletted  that  day  ?— Yes,  at  the 
Red  Lion. 

Who  ordered  you  to  go  there? — 1  beliefe, 
one  Huffe. 

Did  Hollis  and  Stevens  come  to  you  to  the 
Bed  Lion  ? — Yes,  Mr.  Hollis  came  to  ask  our 
vot^  for  the  general  election. 

How  many  voters  were  present? — Ten  or  a 
dozen. 

Do  you  remember  their  names  ? — No. 

What  answer  did  they  make? — They  aaid 
they  had  no  objection,  if  he  would  be  as  good 
as  any  other  gentleman ;  some  said  it  must  he 
*down  and  down.'  Mr.  Hollis  said,  he  knew 
the  meaning  of  it. 

Did  he  say  any  thing  betides  ?-^Not  that  1 
jreooUect. 
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Wu  My  IbiDif  dw  Mid^  Um  volera?— I 
ttnnot  sAv  Ikcre  was. 

Wu  lUr.  HolUt  known  to  the  towD  boforo 
be  cmme  there  ? — No,  be  wu  a  straiiffer. 

Waa  there  auy  mention  nacle,  when  it  was 
to  be  dowuT — Honicbody  nade  antwery  *  It 
most  be  once  within  a  week.' 

Did  Mr.  HoUis  say  auy  thing  to  that?— No. 

Do  you  know  or  any  money  being  distri- 
buted upon  accoQDt  of  ibe  electioa  ?— Not  upoo 
|lr.  JloHis's  aecoout. 

Cross-examined  by  Mr.  Bait. 

I  understand  you,  that  upon  the  fotecs  uy- 
iBg  to  Mr.  liollis,  *  It  roost  be  dowB  and  down,* 
he  uid  he  knew  the  meaMg  of  that  exurcs- 
do  you  mean  to  sweu,  that  Mr.  Hell  is 
«pon  that  being  said  by  the  toters,  thai 
be  knew  their  auaning? — He  seal  ae. 

You  are  vwry  sure  he  said  so  ia  these  words? 
—lie  Mid  80. 
Who  were  prfssut?— 8rf«ral  people  in  the 


Wu  Mr.  UoUis  present  at  that  time  ?— He 


Mention  some  of  them. — I  cannot  reeollect 
who  were  in  the  room ;  there  wu  one  James 
Gilbert  there,  I  belie? e ;  Willism  Prior,  1  be- 
jteve. 

Did  Mr.  tJollis  say  this  loud  ?-~ Yes. 

Su  that  all  might  ha? e  beard  it  that  were  in 
the  room? — Yes,  I  think  they  did. 

How  came  you  not  to  swear  this  before  the 
committee,  when  you  were  examined  upon  this 
Mlgect?-*-yery  likely  1  wu  not  uked  the 
tfoesiion. 

^  But  yoit  were  asked  what  Mr.  Hollis  said : 
flow  came  you  not  to  f^we  that  account  to  the 
committee ?—l  donH  know  that  I  wu  uked 
the  question. 

Mr.  Bait.   You  were  not  asked  it     Now 

Siu  were  uked  to  tell  erery  thing  that  Mr^ 
ollifl  said,  and  you  made  use  of  no  such  words* 

Reuben  Burnett  sworn. 
Ezsmined  by  BIr.  P<^ham. 

Are  you  a  voter  at  Hindoa? — Yes. 

]>o  you  know  Mr.  Hollis?*— Yes. 

Do  you  know  Jobber  Stevens  ?— Yes. 

Do  you  remember  when  Mr.  Hollis  and 
Jobber  Stereos  were  together  at  the  8wan  at 
Mindon  ?— Yes. 

How  long  wu  it  before  the  election  ?— I 
don't  know,  it  wss  a  little  while  beibre  the  elec- 
tion 

Was  that  the  first  time  you  saw  Mr.  HoHis? 
—Yes ;  when  Jobber  Stereos  fir^t  came,  he 
said  he  had  brought  a  gentleman  to  represent 
the  borouQ:h  of  Hindon,  and  he  hoped  it  would 
be  agreeable  to  all  friends.  Mr.  Meade  stood 
by ;  he  said,  Has  the  gentleman  got  nothing 
to  say  for  himself?  He  stood  hack,  and  the  gen- 
tleman came  forward.  Mr.  Hollis  said.  Gen- 
tlemen, 1  came  to  represent  the  bormigh,  and 
hope  it  will  be  agreeable  to  all  friends.  Ed- 
ward Piercy  said,  Down  and  dOwn:  Jobber 
Sterens  said,  in  regard  to  down  end  down,  it 
would  not  be  wanted. 


by  Mr.  BulUr, 

Were  there  many  people  there  at  the  tinte  ? 
—Yea,  there  might  be  bnlf  a  score,  or  ftmrteen 
or  fifteen. 

All  talking  together  ?— Yes,  when  the  gen- 
tleman came  in7 

Wu  Lambert  there  ?—l  don't  recollect  hw 
being  there,  but  be  might  be  there. 

What  house  wu  this  st  ?— The  Swan. 

What  wu  done  with  Plerey,  when  he  tM^ 
Down  and  down  ? — Beckett  said,  if  you  do  not 

r're  the  gentleman  liberty  lo  spenk  lor  binuelf^ 
will  kick  you  out  at  the  door. 

Was  not  Piercy  tnmed  out  of  the  room, 
upon  ssying  it  must  be  down  and  down  f*~f 
do  not  know  thst  be  was. 

Diet  not  you  swear  beffire  tlie  eommitlee, 
that  Piercy,  when  he  said  that,  wu  ordered  e«t 
of  the  house  ?*"*Now 

Wu  Piercy  ordered  onl  at  nil?— Be  was 
ordered  out  at  the  tioM. 

When  ? — When  he  uid,  Down  and  down. 

Who  ordered  him  eiiir— Tbebmdiord,  John 
Beckett,  because  be  did  not  gire  the  gentleman 
liberty  to  speak. 

Wheie  wu  Mr.  HoWs  when  this  wu  and  P 
-~In  the  sane  room,  Ibe  biloben. 

And  mnai  tberefiwe  beu  Ibie.  Bew  neat 
wu  he  to  Stevens  when  he  ssid  that  would  net 
be  wanting  ?— A  little  diatance. 

Did  Mr.  HoUiahear  (Sterens  sny  tbat  laenM 
not  be  wanted  ?— I  don't  know  tbm  he  did  bent 
it. 

Wu  Mr.  HoIKe  m  near  to  HtetsBB  ae  yea 
waa?— No,  he  wu  not. 

Wu  Mr.  Mollis  near  enough  to  Satnene  te 
hear? — He  might  be  near  enengb:  be  naifbl 
hear  it,  or  be  osight  not. 

Stevens  wu  his  friend  ?—« Yes. 

Did  von  ever  see  Mr.  HolKs  then  witbent 
Jobber  l^tevens  ?-^No. 

Andrew  Firrat  sworn. 
Ezainiaed  by  Mr.  Majf§»f, 

Do  you  remember  when  Mr.  HoUie  cnaMln 
Hindon  ?— Yes,  the  99tb  of  August  1774. 

How  did  ho  come  ? — In  a  peat  chaise. 

Do  you  recollect  whe  wu  with  him  ?-«Joltt 
Stevens,  the  butcher. 

Any  beily  *  else  ? — And  aneUier  gentlemno 
unknown :  they  came  there  in  a  chaise. 

Did  you  see  him  when  yon  came  to  Ibe 
Crou  ?^  Yes. 

What  pasaed  at  the  CronP^Mr.  Hetfs  sni4 
he  was  a  gentleesao  reeomnendcd  by  Stnrsnsy 
the  person  who  wu  with  ham. 

What  else  did  he  uy  ?-*That  be  came  m  % 
candidate  to  the  borough. 

Did  he  uy  any  thing  more  ?— Yes,  be<  uid 
he  wu  an  honourable  gentleoMO,  and  be  WMnbl 
always  behave  honourably  by  the  town. 

Was  that  alt  he  said  r— J  don't  remembei^ 
any  tlMUg  flure. 

Wbm  dM  ib»  peepto  mf^^-Jkmm 
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cwmVi  One  awA  all  c  Jobber  Stef  ms  tckl,  they 
IumI  DO  cauM  to  dispute  that:  I  don't  reoMiitr 
any  tbiBfp  else  that  waaaaid. 

WaaMr.  Hollia  preaant  ?— Yea,  elaae  to  him. 

So  there  waa  a  great  haUowiag  of  Oae  aad 
aU.--Ye8. 

Waa  thai  explaiacd  ?— Not  then. 

Where  wereyoo  qoartered?-^At  theUueell^B 
Bead,  WilUam  Penoy's. 

Weae  there  aoany  people  qoartored  there 
beaidiayoaP — Etghteen  or  nioeteeo  voters. 

Were  yon  at  the  Swao  that  day  ? — Yea. 

Waa  Mr.  Hollia  at  the  Swrao  ?-^  Yea. 

What  passed  at  the  ^an  ?— B^r.  HoUis  and 
Mr.  Sterens  came  there. 

What  passed?— They  asked  the  rotesmen 
far  thev  t  otea  a»d  interest. 

Which  asked  the  voters  for  Hiotr  rotea  and 
interest  P — Stevens  first  asked ;  he  said  it  was 
a  gentleman  that  he  recommended  to*  the 
borough:  Fi;ancia  Mendo  waa  present;  he 
aaid  he  did  not  know  that  he  had  any  buaineaa 
to  rtconaaoetid  a  gentlaroan  to  the  borough, 
and  asked  Stevens  if  the  gentleman  had  any 
thing  to  say  lor  bimaelf ;  Mr.  Stevens  drew 
iMk,  and  said  he  had. 

Was  any  thin^  aaid  ?— Yea,  the  gentleman 
•aid,  he  waa  recommended  by  Mr.  Stevens; 
that  he  was  an  honourable  gentleman,  and 
vnwid  alwaya  behave  good  to  the  town,  and 
would  be  as  good  as  any  gentleman. 

Was  any  thing  more  aaid  by  Mr.  Hollia  or 
Mr.  Stevens  ?-*No,  not  that  i  remember. 
:  Yoa  were  at  Salisbury,  I  believe,  jost  after- 
wards.— Yes,  the  Friday  folk>wing. 
-  Did  yon  see  Stevens  there? — Yea. 

What  did  he  aay  to  you,  or  ywt  to  him  ? — 
I  waa  coming  along  the  atreet;  I  saw  him ; 
1  aaked  him  when  he  would  cooae  to  Hindon, 
that  Mr.  HolKs's  friends  were  very  uneasy. 

What  did  he  say  to  that?— He  said  he 
ahould  be  there  in  a  short  time  ;  for  ho  had  got 
every  thing  in  order  to  bring;  be  aaid  he 
ahoold  not  be  there  himself,  but  he  would  send 
some  friend  who  would  answer  the  purpose  as 
well ;  I  was  going  away ;  be  called  me  back 
again,  and  toM  me  to  give  his  compliments  to 
Mr.  Lucas  at  the  George,  and  desire  him  to 
aaeet  a  ftiand  of  his  at  the  White  Horse,  next 
night. 

Whom  does  the  White  Horse  belong  to  ? — 
One  William  Harding. 

Did  you  go  there? — Yes,  1  went,  and  deli- 
vered my  message  to  Mr.  Lucas,  and  be  sent 
me  there;  the  next  evening  two  gentlemen 
came  in  a  carriage  to  the  White  Horse ;  I  went 
to  the  White  Horse ;  when  1  came  to  the  back 
part  of  the  bouse,  there  were  a  great  asany 
people  there ;  it  waa  a  bock-houae ;  aome  time 
after  1  was  there  I  got  in,  and  went  up  into  a 
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Whom  did  you  find  there? — I  ibend  one 
Harry  Hoffe,  a  baker,  there,  aad  Atok  Steveoa, 
a  blether  to  iobber  StevoM^  and-  an  unknown 
gllsman  in  black.  They  ordered  Thomas 
Stevens  Hagg,  John  Edwards  a  laboorer,  and 
LanoMrl^  aadmyMlf;  to  p«l  e«  Msies 


to  a  note;  the  other  three  maJa  tbek  marks ; 
I  put  my-  name :  the  gentlesaaa  aahU  U  did  noi 
aigntfy,  aa  they  could  aoi  write  their  aaines, 
but  they  knew  what  it  waa  far. 

How  much  money  did  you  get?— *VoiiitaeB 
geiness,  and  two  half  gmaieaa. 

Did  they  aU  gel  aTtke?-^Yea»  m  &r  as  I 
know. 

What  was  the  menner  ef  giving  the  VMmcgr  ? 
— Threogh  a  bole  ever  the  daor. 

Did  these  other  three  people  you  aiaatisn 
put  up  their  head  to  the  bole  toe  ?--Y6i»  and 
received  the  money  in  the  aama  way. 

Crosa-ezamioed  by  Mr.  Mtmtfidd, 

Whom  did  yoa  votolhr  ?— lUchard  Beckibrd, 
esq.  and  general  Smith. 

Did  you  ever  tell  any  bedy^whatvoa  wooM 
swear  concerning  Mr.  Smith  wtA  Mr.  Hellis? 
— No. 

Then  you  never  aaid,  that  yow  would  he  re- 
venged of  Hottia  and  Smith,  and  jroa  would  ha 
damned  if  Beckford  should  not  sit  in  the  Heuie? 
— I  never  spoke  such  a  word. 

You  know  that  waa  awom  about  you  beftm ' 
the  committee.— Yes,  hut  H  waa  verv  falae. 

There  waa  a  false  thmg  sworn  about  yeu  P 

—Yes. 

But  everybody  at  Hindoo  hdieved  yon  sail 

so.— No,  they  did  not. 

The  people  there  were  so  cruel  to  yon,  that 
they  believed  you  had  said  soP— 1  do  oel 
Imagine  they  did. 

You  know  John  FrickerP— Yeai 

Had  you  any  conversation  with  him  aboolt 
it  ? — Never  in  my  life. 

That  was  false  too  that  was  sworn  about 
you  ana  Pricker  P — Yes,  it  was. 

Then  a  great  number  of  your  netghboora 
traduce  and  speak  ill  of  you,  and  all  without 
cause.  1  dare  say  you  have  a  good  memoiy, 
and  let  nothing  slip  that  ywi  heard  said.  Now 
MV.  HolKs  b^an  by  saying,  I  am  an  honour- 
able gentleman,  and  that  he  was  recommended 
by  Stevens  ? — ^Yes. 

You  know  be  was  recommended  by  Stevens, 
they  came  in  a  chaise  together,  and  before  Mr. 
Hollia  spoke,  Stevens  spoke ;  and  then  Becket 
desired  to  know  whether  Mr.  Hollis  had  not 
something,to  say  for  himself :  ao  Stevens  makes 
a  speech,  recommending  Mr.  Holln;  upeo 
which  Mr.  Hollis  is  asked  if  he  has  not  some- 
thing* to  say  Ibr  himaelf,  and  then  he  aays, 
Gentlemen,  I  am  recommended  by  Mr.  fte- 
vens  ? — Yes. 

Mr.  Serj.  Davy,  Where  were  these  15 
guineas  given  yon  P— At  the  back*ho«e  be- 
longing to  the  White- H^rse. 

JaAii  BmUwin  awera. 
Examincsl  by  Mr.  Seij.  Dovy^ 

Yen  are  a  veteaat  Htndoa  ?-- Yes. 

Da  yeu  remember  Mr.  Hollis*s  coning 
thferef— Yes. 

Who  cama  with  Uia'^--Jokher  Stevens*  who 
Ussaat 
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'^WbcD  dM  tkty  eomm  together  f— Id  Aopitl 
1774,  a  little  before  the  election. 
.      Whera  did  they  go?— They  west  to   the 
Croei  firtt,  and  afterwards,  1  believe,  they  went 
io  the  George. 

Yoo  doo't  know  what  passed  al  the  Cress  ?— 
1  donH  koow  what  Mr.  Hollis  said. 

That  wss  the  place  of  billettiog,  I  belie? e. — 
He  told  the  people  they  should  go  to  the  ssme 
boose  they  had  been  billetted  to  the  Batorday 
%efore. 

Which  house  was  yoa  biUHted  to  r— The 
Rose  sod  Crown. 

Who  came  to  voo  U  the  Rose  and  Crown  f 
—Mr.  Hollis  and  Jobber  Sterens,  and  a  person 
1  did  net  know,  caine  together. 

Was  that  the  ssme  day  Mr.  Hollis  came  to 
the  town  first  r^ Yes. 

What  did  Mr.  UolKs  say  ?-^That  he  came 
to  cauTass  the  town,  and  be  hoped  he  should 
find  friends  in  the  town :  the  voters  said,  It 
nost  be  one  and  all ;  Jobber  Stevens,  1  think 
it  wss,  said,  there  wss  no  doubt. 

Was  Mr.  Hollis  present  when  that  was  ssid  ? 
•*»Yes,  one  Joseph  Lsnib  a  voter  raid,  the 
jooner  the^  had  the  duse  the  easier  it  would  be. 

Did  tlio  people  say  any  thini;  about  plsyiog- 
iip?— The  voters  told  him,  if  be  would  plajf- 
vp  there  w«»uld  be  no  fear  of  hiM  election ;  Jo- 
•eph  L4imb  said,  the  sooner  they  had  the  dose 
itfae  easier  it  would  be;  Mr.  Hollis  or  Stevens 
wd,  there  would  be  no  doubt  of  it. 

Were  the  words  last  meniioned  said  either  by 
Mr.  Hollis  or  Stereos,  that  ihere  woui<l  be  no 
4Mibt  of  it,  spoke  immediately  after  Lamb's 
aayiofr,  the  sooner  the  dowe  the  easier  he  would 
bare  it?— 1  cannot  recollect  every  word. 

Do  you  remember  afterwards  being  at  the 
White-HorseP^ldo. 

When  was  that?— The  Saturday  night  fol- 
kwing  that. 

The  White-Horse  is  Rsniing's?— Yes. 

Who  were  present  then?— I  cannot  recol- 
lect. 

Who  drew  the  notes? — Those  who  were 
in  the  bouse ;  there  wss  Beniamin  Cholsey  the 
ekier,  Henry  Hufle^  Jacob  Stevens,  and  ano- 
ther man  I  did  not  know,  who  drew  the  notes. 

What  notes  do  you  speak  of? — 1  don't  know 
what  the  notes  were,  I  never  read  them. 

Did  you  put  your  name  to  the  paper  ? — 
Yes. 

And  what  favour  did  you  receive  ? — ^The  fa- 
vour of  15  guineas. 

How  did  you  receive  it?— At  a  hole  over  the 
door^ 

Did  any  more  sign  that  note  besides  yoo  ?  — 
Yes,  three  more;  William  Brookes,  John 
Stevens,  and  Ivaac  Davis. 

Whom  did  you  vole  for  ?— Hollis  and  Cal- 
thorpe. 

£fow  wss  the  money  given  ?  Wss  it  counted 
out  to  you,  or  how  ?— It  was  twisted  up  in  a 
hit  of  paper,  and  put  through  this  hole  into  my 
hand. 

Crossrexemioed  by  Mr.  Batt. 
Tliere  sppean  to  be  soine  MtfiMisu  m  Ihn 
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aoaottnt  yon  give  of  what  nassed  after 

Crown; 


ir. 
Hollis  eame  tolthe  Rose  and  Orown ;  repeat  it. 
—Mr.  Hollis  said  he  was  come  to  canvass  the 
town,  and  hoped  he  should  find  friends  in  the 
town :  they  saM,  it  moat  be «  One  and  all.'  He 
or  Jobber  Stevens  said,  «  There  would  he  tto 
doubt  of  it.'  They  tohl  him  if  he  would  play- 
away,  or  plav  up,  or  something  of  that  IciimI, 
there  would  6e  no  fear  of  his  ele&on :  then  Jo- 
seph Lamb  said,  that  the  sooner  the  dose  the 
easier  it  wouM  be ;  and  either  Mr.  Hollia  or 
Jobber  Stevens,  which  I  cannot  recoUeet,  re- 
plied, there  wss  ncNkwbt  of  that 

Jeremiah  Xacas  sworn. 
Examined  by  BIr.  Serj.   Groar^ 

Do  you  remember  Mr.  Hdlis's  comwf^  to 
Hindoo  ? — No. 

When  did  you  see  him  ?— Not  UU  just  beAra 
the  election. 

Di«l  you  go  to  the  White-horse  ?— Yen. 

When  ?— Upon  Saturday  night. 

Waaany  body  with  you?— A  great laaDy 
people. 

Did  you  receive  any  tiling  there? — A  tea 
pound  note,  and  five  guineas  and  a  half,  and  I 
gave  sixpence  out  of  it. 

Did  you  pass  for  a  voter  at  that  time N-I 
did. 

Mr.  Bmlier,  Your  charge  in  the  infbnisa- 
tioD  is,  *  penona  having  a  right  tovoto.* 

Mr.  Seij.  Duty.  There  is  a  count  of  *  dieera 
persons  daiming  a  right  to  vote.' 

You  received  the  til'teen  guineas, 
sign  s  note  ? — Yes. 

Who  received  aAy  thing  with  yon?— I  doot 
remember  the  persons ;  there  were  three  be- 
sides me  signed  the  note,  but  I  cannot  reonean- 
ber  either  of  them. 

Upon  vihose  account  did  you  receive  thte 
money  ?-~Upon  the  behalf  of  Mr.  Hollis. 

Mr.  Butler.  Was  there  a  word  said  about 
Mr.  UolUs  ?— Yes. 

By  whom  .'—A  hundred  people  I  believe. 

Do  you  recollect  sny  of  them  .'—No. 

Did  not  you  swear  hef<»re  the  committee, 
that  the  major  part  of  the  town  told  you,  that 
vou  was  to  receive  the  money  at  the  White- 
horse  u|ion  Mr.  Smith's  account  Mr.  Hollia 
was  not  there  ? — No. 

Nor  was  Stevens  there  ? — No. 

Richard  Ingram  sworn. 
Examined  by  Mr.  Serj.  Heaths 

Were  you  at  this  White-horse?— Yea. 

What  ror  ? — ^To  receive  a  favour. 

What  were  you  to  receive  there?— Fifiem 
guineas. 

Upon  whose  aocotmt  ?— There  was  no  name 
mentioned. 

Whom  did  you  see  there? — One  James 
Davis,  one  Henry  Hufle,  and  Benjamin  Chol- 
sey, those  I  remioiher ;  there  were  several 
DM>re  in  the  room,  but  I  don't  recollect  them. 

In  what  manner  was  it  given  yoa  ?— Throegli 
a  hole  over  the  door. 

Did  yon  hear  Johbir  fitef  •■■  my  wythieg 
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about  the  Whit^horte?— I  was  io  compMij 
with  Aodrew  Fanrat ;  aoil  we  stomied  at  Mr* 
Stcfeiia'a  shop;  sometbiDg  paned  there  be- 
tweeo  Ste? eofl  and  Andrew  Farrat^  the  particu- 
lars I  did  not  take  an  account  of;  at  parting  1 
heard  Jobber  Stevens  say  to  Farral,  Bid  Lucas 
be  at  the  White-horse  to-morrow  night. 

Samuel  Colyer  sworo. 
Examioed  by  Mr.  Fopham, 

Are  you  a  voter  at  Hindoo  ? — Yes. 

Do  vou  reroember  Mr.  Hollis  coming  there, 
and  Jobber  Stevens?— Yes. 

Where  did  yuu  see  them  ? — At  the  George. 

What  did  tli^  come  therefor? — ^I'o  canvass 
the  borough. 

pid  Ibey  canvass  the  borough  ? — Yes. 

Wluit  was  said  and  done? — They  came  to 
ask  for  their  votes. 

Do  you  remember  any  thing  being- said? — 
Yes,  the  voters  cried*  *  One  and  all.' 

What  answer  wss  given  to  it? — I  do  not  re- 
oolleol  what  Mr.  Holkssaid. 

Were  you  at  the  White- horse  at  any  time? 
—Yes. 

What  did  you  go  there  for  ?'-^The  same  at 
the  rest  of  my  neighbours. 

What  was  that  for  ?— 1  went  there  for  fif- 
teen guineas. 

Did  yon  receive  fifleen  guineas  ? — ^Yes. 

How  did  you  receive  it  ?— Through  a  hole. 

Was  any  body  else  with  you? — Thomss 
Penny,  George  Hay  ward,  and  Thomss  Wyer. 

Did  you  sign  anjr  note  ? — Yes. 

Did  you  all  sign  it  ? — Yes.  - 

Did  they  receive  the  money  too? — ^They 
held  their  hands  op  the  same  as  I  did,  to  the 
hole  of  (be  door. 

What  did  you  receive  thia  money  for?— 
Thajr  did  not  tell  me  what  it  was  for. 

Whom  did  you  vote  for  ? — For  Mr.  Hollis. 

Did  you  ever  see  Mr.  Hollis  at  Hindoo  be- 
fore this  time  ? — Not  before  the  first  time  he 
came. 

fiuthe  won  yonr  heart  at  once?— Yet.    . 

Thomas  Moore  sworn. 
Examined  by  Mr.  Moysey. 

Do  you  remember  being  at  Salisbury  upon 
the  4tb  of  September,  or  thereabouts  io  1774  ? 
—Yes. 

Did  you  see  Jobber  Stevens  there  ?— Yes. 

Whst  did  you  say  to  him,  or  he  to  you?— I 
asked  him  if  he  could  help  me  to  the  favour  as 
the  rest  of  my  neighbours  had ;  for  Mr.  Hollis, 
he  said  he  had  nothing  to  do  with  it 

Did  you  go  to  him  for  that  pur|iose  or  meet 
him  by  chance  ? — For  that  purpose:  I  hope  1 
am  not  to  convict  myself,  the  other  part  may 
tend  to  condemn  myself.  He  said  he  would 
go  to  the  Three  Lions  and  meet  somebody 
tlwre«  and  I  should  come  up  afterwards  and  see 
him  there ;  that  is  the  greatest  part  1  can  re- 
member.   « 

After,  you  came  out  from  the  Three  Lions, 
did  you  see  Stevemt.  again  ?— Yes,  in  the 


Hare  you  a  iod  that  it  a  foter  of  HuMltii? 
—He  went  for  a  vote. 
What  did  Stevcps  sa^  about  your  soo*a  TOte  f 
~  don't  chuseto  convict  myself. 

[Edward  Meade  was  called  upon  hii 
but  did  not  appear.] 

Thomas  Fenny  sworn. 

Examined  by  Mr.  Serj.  Davy. 

Were  you  a  roter  at  the  Hindoo  election  f 
—No,  1  did  not  vote,  but  1  was  deemed  a  Tott 
before  the  election . 

Do  you  know  Jobber  Stevens  ? — Yes. 

How  long  have  you  known  him? — Eleven  or 
twelve  y eara,  or  more. 

He  IS  a  voter  at  Hindoo?— 'He  has  beeo 
formerly. 

He  lives  at  Salisbury,  and  is  a  butcher?— 

Yes;  IrememberJoblier  Stevens  and  two  gen- 
tlemen coming  to  my  father's  house ;  my  fa- 
ther asked  Jobber  Stevens  Hhat  the  gentJe> 
man's  name  was,  he  said,  his  name  was  HolKa ; 
Mr.  Hollis  said  he  came  recommended  by  Joh- 
ber  Stevens,  to  present  himself  as  a  candidate 
for  the  ensuing  election  for  Hindooy  and  tho 
voters  said, '  down  and  down.' 

Where  was  this? — In  my  father's  fom- 
parlour ;  the  CXueen's  head :  Mr*  Hollis  said^ 
*  It  shall  be  down,  and  that  soon.' 

You  deal  but  in  short  speeclies  at  your  bt* 

rough.  Mr.  Hollis  said  be  came  recommended  * 
by  Stevens  as  a  candidate  at  the  ensuing  elec- 
tion, the  men  said,  *  It  should  be  down  and 
down,'  and  Mr.  Hollis  said,  *  It  shall  be  dowOt 
and  that  soon.'  What  passed  next  ? — Noihinr 
more  at  that  time ;  the  Saturday  folbwing  I 
went  to  the  White  horse. 

What  passed  there? — J  and  three  more g«T9 
a  note. 

How  mauv  more  might  be  in  the  room  ?-* 
There  was  Jobber  Stevens's  brother,  and  two 
more  there  when  I  went  in  :  Samuel  Colyer, 
George  Hay  ward,  and  Thomas  Wyer  joined 
with  me  in  a  note,  that  note  was  ,for  CO 
goineas. 

How  much  had  you  ? — Fifleen  guineas. 

How  did  you  receive  that? — ^Through  a 
hole  over  the  door. 

Do  you  know  who  that  came  from  ? — No,  it 
was  handed  through  a  hole  over  the  door  io 
loose  money. 

Did  you  sign  the  note  before  you  had  the 
money,' or  after  ? — Before. 

Whom  did  you  offer  to  vote  for  ?-r-l  did  ool 
offer  to  vote  for  any  bo«ly. 

Whom  did  you  engage  your  vote  for?— I 
kept  that  to  myself  iiU  1  came  to  the  Cross. 

In  whose  behalf  did  you  receive  the  fifleen 
guineas  ? — That  1  cannot  say. 

You  knew  you  were  no  vote  then  .'—No,  I 
thought  I  was  a  vote. 

And  you  went  and  received  the  favour  f— 
Yes. 

Whose  favour  ? — I  cannot  say. 

Who  bid  you  go  to  the  White-horse?- ft 
was  reported  that  money  was  going  to  psM 
th«i«,L.tiiorcforo  i.  waot  to  tho  White- 
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WhoK  siMey  f— I  M  wM  koow  that,  I 
have  said  so  before. 

80  y«i  went  tiMre  not  koewiar  wboae  mo- 
Dev  it  wai,  aor  what  k  was  far  r«— I  was  aot 
aartaMoribat. 

Whom  did  yoo  onderitaod  it  was  for,  whoaa 
favour  did  you  uoderstaod  it  lo  be  ? — I  under- 
stood it  was  io  Mr.  HoUis's  favour. 

Cross-ezaiuined  by  Mr.  Bait, 

1  believe  yon  were  examim^  before  tbe  cam- 
mittee  of  the  House  of  Commons,  and  fpave  a 
very  long  aoooant  of  this  matter  there  ? — 
Yes. 

What  did  you  tell  the  committee  was  tbe 
taawer  Mr.  Hullis  made  when  the  voters  said 
«  down  and  down  ? — Mr.  Hollis  said,  *  It  ahonM 
be  so,  and  that  soon.' 

Was  that  tbe  answer  yoo  nnde  to  tbe  com- 
mittee P— That  was  down  upon  my  czanu- 
intioo. 

You  have  read  yo«r  cxamfaialion  lately  P — 
Yea. 

-  Then  yea  have  read  it  to  little  parpeae :  tbe 
words  you  said  before  the  committee  were, 
■  that  he  should  be  as  good  as  any  other  gentle- 
man,* not  that  *  it  should  be  so  :'  now,  you  say, 
ahat  in  answer  to  the  votera  saying  *  down  and 
down,'  he  said  *  It  abouM  be  so,'  which  is  the 
tmtb,  they  cannot  both  be  tme?  If  Mr.  Hollis 
mily  oaid  one,  now  which  is  the  true  account  f 
-^Tba  meaning  of  both  goes  to  one  thing. 

1  desire  to  know  which  of  the  accovnu  that 
•TOO  have  awom  to  is  triM.^ — That  which  1 
Mve  awom  last  is  true,  and  that  is  what  I  have 
awom  in  London. 

Mr.  Bati,  Then  that  which  you  said  before, 
cannot  be  trae,  of  conrse. 

Mr.  Serj.  Davjf.  Did  or  did  not  Mr.  Hollia 
sajr  that  he  was  recommended  by  Stevens  to 
«ffer  himself  as  a  candidate,  and  that  he  wonkl 
ba  as  good  as  any  other  gentleman  ? — Yes. 

Mr.  Bait.  Yon  aaid  you  just  read  over  this 
akaannation ;  what  was  the  reason  of  that  ?— 
To  be  tore  not  to  make  any  mistake. 

Yoo  were  afraid  of  not  telling  the  tnith  I 
ananoseP — No,  J  came  here  to  tell  the  truth. 

How  laldy  have  you  read  it  P — I  cannot  tell 
asactly. 

Tefl  roe  within  a  day  or  two?— When  1  was 
in  London  about  a  fortnight  ago. 

Yon  aaid  just  now  that  this  OMMiey  wss  Mr. 
HoUis's,  what  reason  bad  you  for  tliiokint;  so  f 
•^1  conM  think  no  other,  aa  be  came  to  canvass 
the  town  so  soon  afte^ards. 

William  Cmbb  sworn. 
Eiamiaed  by  Mr.  Serjeant  Grvtt. 

Do  you  live  at  Hindoo  P — Yes. 

Do  yon  remenober  Mr.  Holtis's  coming  to 
Hindoo  P — Yes. 

When  was  it  P — In  Augtwt. 

Whom  did  he  come  with  P — With  butcher 
Stevens. 

Where  did  yon  first  see  him  at  Hiodon  ?^-At 
me  t^ross. 

What  did  he  say  there  f-^lliat  ba 
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Hiadan,  at  the   nait  cnaaia 

haped  ha  ahavM  have   the  fiii 

vasea  ;  Slevana  aaid  Mr.  IMIia 

abia  geBtleanaa,  and  vrouU  behave  with  Im* 

now,  then  the  votem  aaid  it  aauat  ba  *  ooa  ami 

all.' 

What  else  did  they  say  P— I  cannot  recollect 
what  tliey  said  besides. 

Did  Stevens  say  any  thine  when  tliey  aaid 
so  at  the  Crom  P — I  oaonot  aav  he  did. 

What  did  tbe  voters  asy  when  Stevena  pro- 
posed Mr.  Hollis  at  the  Crom  P— They  saul  it 
must  be  *  one  end  all.' 

Was  there  any  thing  ebe  aaid  P— I  don't  re- 
collect now. 

Did  you  hear  Stevens  my  any  thing  oMrf  at 
that  tiaseP— I  caaaot  recollect  that  I  dhl. 

Was  this  Stevens,  Jobber  Stereos  P— Yea. 

When  was  it  aAerwards,  that  yaa  saw  Mr. 
HollbP— The  aame  day,  at  tbe  Roae  and 
Crown. 

What  was  mid  then  P— We  were  aome  of  aa 
billetled  there ;  he  came  in,  and  mid  he  honed 
he  should  have  the  favour  of  oor  votes  and  in- 
terest :  we  told  him,  we  had  no  objection,  pro- 
vided be  was  as  good  as  another  genllouu  s 
Mr.  Stevens  said,  he  made  no  doubt  of  it. 

Was  Mr.  Hollis  present? -—Yes. 

What  was  fhrther  saul  by  Stevena P— No- 
thing farther:  aome  of  thovoiera  aaked  him 
when  it  might  be;  he  aaid,  Your  tme  sImII  be 
my  time ;  they  made  aaswar,  the  aooncr  tha 
he'tter:  he  said,  oaoa  within  a  weak  ha  wmM 
do  sometbiuir  for  them. 

Cmirt,  Did  Stevens  my  all  thiaP-^-Yaa, 
aome  of  the  voters  asked  him  how  modi  it 
might  be ;  Stevens  lifted  up  bis  handa,  baMmf 
up  hia  five  fingers,  and  mid,  Gentlemen,  iwioa 
this:  we  took  that  to  be,  that  it  ahooM  ba 
twenty  gninem. 

Did^  yoo  go  at  any  tiroa  after wawia  any 
where  P— To  tbe  White  Horse,  about  a  waek 
afierwards,  according  to  Stevens's  orders. 

What  passed  at  the  White  Home  P— I  fhood 
there  Henry  IIuflTe,  Benjamin  Cholsey,  and 
Jacob  Stevens's  brother,  and  another  gantlaiDan 
that  I  did  not  hnow. 

What  was  dene  when  yao  got  up  there  P— 
There  was  this  gentleman  a  writing  of  noim; 
there  was  a  note  put  to  me  to  sign  it. 

Did  you  sign  itP-— Ym. 

Did  any  My  elm  aign  with  yon  P— Yes, 
Edward  White,  Richard  Ingram,  and  Jamm 
Davis :  the  geutleman  aaked  aoe  to  driak  a 
^lass  of  punch,  which  I  did ;  the  note  waa  pat 
wio  a  Im^  over  the  dear,  ssd  I  pat  nay  hami 
up  to  receive  tbe  fiivour. 

Par  whom  ware  yoa  to  raeeiva  itP— >Wa 
taok  it,  that  it  wm  to  vote  for  Mr.  Ballia. 

Did  any  body  tell  you  whom  it  wm  to  Tola 
for?— No. 

What  waa  it  yaa  receivad  at  tha  bola  af  iha 

door  P— Fifteen  guineas  I  received  in  my  haad. 

Did  the  rmt  receive  any  thing  P-— Tliay  jpat 

their  hand  to  tha haUs  l^MMllallwhalCbqr 


#8W9 


>r  Briierg  at  the  JBaden  Ebctiim. 


A.  a  mSf 


£«si 


ri  by  BIr.  J(ba«faU. 
Who  was  fnMot  K  the  Rum  tsJ  Crowa 


Wn  Wahu4  lB«Mm  thncr 
'    jMMiuihL«HMf"-Ic«nnatrMollcGt. 
-   YooMttiMalleotiiwatHJtLMnbr — No. 

Can  yuu  reoollcct  any  olher  man  thai  uw 
(to  holiJMg  up  of  tMBiUp — I  lappoM,  CTery 
tedj  4hara  nualwe  it. 

■[_EImi  Stevem  wis  caHed  upon  lib  lobpaim, 
feuttHilDDtapprar.] 

Ur.  SeQeaiit  Davy.  M]>  loni,  we  rest  OUT 
ewe  bere  od  the  pftri  oftiie  pniMculiaD. 

Mr.  SSwu^eli  nwde  s  ipwcli  to  ibe  jury  in 
betMir  of  'be  defeoduit,  but  did  BOt  (^  lay 

Bfr.  Bhtod  HolAom  kbea  Buaiiiied  up  tUe 
knixaat  to  the  jury,  who  by  lUeir  renlict  pro- 
taouDCnl  the  defeDdaDt  Guilly  of  the  charge 
altered  in  the  iaformauoii. 

Hr.  Calthnrpe  and  Mr.  Beckfttrd  were  ac- 
qoilled. 

<  Ad  Heoday,  Uay  So,  b«a((  the  lut  day  of 
EaatBT  iR«i,  16  Geo.  S,  South  and  HoUii  wer* 
brouKht  up  lo  ibe  court  of  King*!- bench,  to 
raaM>ath«jad|{maatortheC«8rt;  tntaath* 
'■>  bare  longer  liaie 
■      lot,  tlMV 


e  aeu  lerai,  ta  tk«  iLing'a 

Pwiiaiia,  bow«*ar,  t«  thia  aomoHtaiBt,  vii 
M  *a  teth  af  Hay,  Ua  aew  riaelioa  fer  Hn 
*      '    '     '       i  aad  Ur.^Mlh  baviaf  again 


aigltfcir  mlh  Henry  Dawlriqi,  ew]. 


On  Efatanliiy  the  Slh  of  June,  bnojr  the  •»- 
cob4  ^J  of  Trii'  ""  "       "  "      "    '■' 

woi  Hr.  Hollii 


>inity  tern,,  16  Geo.  3,  Mr.  Smith 
again  brought  gp  for  jadg. 


grant  infurmatiou  for  bribery  ii 
tne  end  of  the  two  yeara  allowei 
^y  die  statute,  fw  proceeding  by  way  of  ao- 


Od  the  fonner  Dccaiiin,  Ur.  Serjeant  Davy, 
f»  oounael  for  Mr.  Sroitli,  had  inlbnned  tht 
Condi  that  bis  clienl  bad,  a  feir  daya  before, 
haen  re-aleclcd  by  a  great  m^onty  of  n  ' 
■to  Rfweaeol  the  boroogh  of  Uindoa,  and 
Jbara'wat  apt  (aa  he  ulegcd)  the  l«it  abadow 

&|irel9Dtw,  for  any  charge  of  briberj;  againit 
B  at.lhatHectiuD,  be  hoped  that  woiildope- 
jata  iriili  the  Court  in  mitigation  of  tbeputiiib  - 

El  they  nighttbinlc  St  to  inSict  upon  him. 
laid,  (hat  at  hit  fint  electlno,  tnaiead  of 
Mlucing,  for  ihe  fint  time,  cnrniplioa  iato 
^  borougb,  Ur.  Ssiib  biroteif  bad  been  ^1 
•^ngr,  and  Induced  lo  the  alTence  of  wbich 
Ihe  i«di«*  af  a  jory  bad  found  him  guiby,  by 
Uw  eMaUiikedi  aad  almoal  uniTeiMlpractiaa, 


Each  of  tiie  iofonnalioni  contained  iereral  ' 
lUDla,  and  halh  Sruilh  and  Hollii  nere  round 
guihy  on  all  the  CounUi,  in  ibe  iiiformationa 
against  them.  Most  of  Ibe  cotinta  charsed 
iliem  wilb  acta  of  bribery  coininiiiedipOctober, 
mt,  iramedialely  before  ihe  electinn.  For 
lUose  adi,  Ibcy  were  liable  still  (miiil  October, 
1776)  to  action!  on  Ihe  ala'ule  of  S  Geo.  S, 
cip.  24,  and  to  all  Ibe  penalties  inflicted  hjr 
Bat  statute.*  The  court  of  Kiog'a  bench,  u 
tie  case  of  Ihe  King  againiL  Ileyduu,  or  Hay* 
Ion,  when  ihe  ili^feiiitanl  W3s  found  suilty  on 
in  inforonalioii  lor  bribery  gninlEil  by  the  C<iurt, 
esjiited  the  judgment,  lilt  tlic  lim«  wllliin 
vhich  actions  on  the  tlalule  might  be  Iirought 
wa«  espired.-t  in  order  that  be  might  not  b« 
twice  piiniahed  for  the  aame  olTeoL-e ;  aod^ 
nearly  about-the  nine  IJilie,  in  the  case  of  the 
KJqg  againtt  Pitt,  and  againat  Head,  they,  oii 
principle,  eilaUiabed  it  aa  agene-  ' 

-  h  "'■ 

iron.J  Thia  rule,  howoTer,  coiil^  only  operate 
~~n  informatloni  grantetl,  by  the  cIlKretion  of 
Court,  lo  private  proaecutors,  and  copld 
not  afl'ect  thu«  filed,  ez  a|^ci'o,  by  the  Attomer 
ticDeral.J  The  reaton  uf  the  rnie  is,  indern, 
equally  applicable  to  both,  and  Id  cases  of  in- 
liirmatiODi,  ti  officio,  ibe  Coort  might  nblaif 
ihe  aame  end,  by  reap] ling  jiidgineDi,  aa  iu  the 
case  of  the  King  against  Heydon,  tilt  the  ex- 
[lication  of  the  two  yeara.  But  Ihe  rol^ 
iboDgh  general,  waa  never  meant  lo  be  nni- 
f  eraal ;  for  in  the  caae  of  the  King  against  Pill, 
wd  against  Mead,  lord  BtansGeld  said,  ''Therk 
may  poaiibty  be  parlicular  cues,  founded  on 
partioular  reaaoni,  where  it  niay  be  right  to 
grant  informaliona,  before  the  limited  lime  far 
commencing  the  proaeoulion  [od  the  statute  of 
%  Geo.  2,  cap.  S4.]  ia  expiI«d^'  |l 

Hr.  Joialice  ^fon  non'  deliverad  the  judgf 
meal  of  the  Court.  After  itatingthe  qualiGoir 
don  with  which  the  general  rale  had  been  ac- 
companied  lo  the  above- mentioDed  case,  beoU 
lerred.  That  tliere  was  a  vary  great  diffeianoa 
between  the  caaea  in  Borrow,  (wkicre  the  of- 
Tence  was  the  bribing  of  a  aingle  f  oter,  and  iba 
prosocnlioaa  earned  on  by  priraie  penoos,  wh? 
mtgbl  also  haac  sued  on  ibe  statute)  and  ih« 
pteaent  instance,  which  was  that  of  a  genoal' 
corruption,  and  tbe  proaecutor,  the  AllorDejr 
General,  actiog  under  Ihe  exprees  order  of  the 
ofCommonf.  He  entered  largely  intf 
:ore,  enoruiity,  and  dangerous  leodencjf 
ofibeoffeoce;  taking  noiice  that  among  nanr 
er il  oonseiiueuces,  one  of  its  moat  nbf  ious  cT- 
fecls  was,  to  giro  rise  to  tbe  crime  of  peijury, 


g'tlieTolmof  Hindoo,  of  exposing  thdr 

gap  to  sale  i    and  that  by  the  purity  wilh 

^■tdidi  4be  but  aledion  had,  on  hit  part,  been 

.mmiimiA,  he  wu,  in  jnmc  nesMiEe,  enlitlul 

tdL.XX. 


■  fide  Doaglaa.  *ol.  1,  p.  410. 

t  3  Burr.  1369.  %  Ibid.  p.  13^. 

§  For  ibe  difference  between  these  two  sort) 
of  inFormatiDMi  vOe  Blackst.  Comm.  vol.  4^ 
p.  304,  410  ed.  , 

II  3  Burr.  p.  1340.  , 


Jostice  AfltoQ  •ii4  Mr.  Jotlict  WDlei,  befora 
tbe  other  jwlgct  wen  eome  down.  Ycf,  I 
pretume,  it  is  to  be  coMidefed  ao  bem|^  him 
ddoe  in  eoort,  eiaee  tbe  reeogaiiaiice  w«  wi- 
dcnigiicd  *•  By  tbe  Court."  • 

Tbe  reader  will  remark  tbal  tbe  nne  fnem-* 
padtiea  eoMe  udoo  a  con? ictioo  oa  a  proeeco- 
tioQ  for  bribery  by  way  of  iDformatHMi  at  cofB« 
moo  law,  as  wbea  tbe  proceediasr  is  by  an  ao» 
tioo  oikler  tbe  statttte;  tbe  disabliaf  words  in 
tbe  act  of  S  Geo.  9,  cap.  224,  aect.  7,  being  as 
follows : 

"And  etery  person  offending  in  any  of  tbe 
cases  aforesaid,  from  sod  after  judgment  ob- 
tained against  him  in  any  sucb  action  of  debt, 
bill,  plaint  or  information,  or  summary  action^ 
or  prosecution,  or  being  any  otbemrise  lawfully 
000? icted  thereof,  ahall  for  erer  be  disabled  to 
▼ote  in  any  election  of  any  member  or  mem- 
bers to  parliament,  and  also  shall  for  e?er  bn 
disabled  to  bold,  exercise  or  enjoy  any  office  or 
franchise  lo  which  he  and  they  then  shall*  er 
at  aav  time  afterwards  may  lie  entitled,  as  a 
member  of  any  city,  borongh,  town-corporate, 
or  cinque  port,  as  if  such  person  was  natunlTT 
dead."  Douglafg  Election  Cam,     * 
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because  a  roter  who  has  sold  bis  tote,  or  bss 
been  even  promised  a  reward  for  it,  must,  if 
tbe  bnbery-oath  b  tendered  to  him,  be  goiltv 
d  perjury,  before  be  can  be  admitted  to  poll. 
He  traced  tbe  history  and  gradual  progress  of 
election-bribery,  and  of  the  difierent  remedies 
which  the  House  of  Commons  and  the  legisla- 
ture had  provideJ  against  it ;  and  menliooed, 
iwrliculany,  that  a  f  ery  groas  scene  of  corrup- 
tion which  had  taken  place  at  Bererley,  in 
Yorkshire,  in  the  year  1727,*  had  gi? en  nse  to 
the  statute  of  2  Geo.  2,  cap.  24. 

Tbe  Judgment  be  delifercd  nearly  in  the 
fbUowing  words : 

'*  Tbe  Court  has  taken  into  consideration  the 
finnrisoitment  you  hate  already  undergone, 
•no  they  aifjudge  that  you  ahall  pay,  each,  a 
fine  of  1,000  marks ;  and  that  you  be  impri- 
aoned  six  months,  and  until  yon  pay  your  re- 
■pectif  e  floes. 

*'  As  to  you,  Richard  Smith,  the  Court  can- 
not help  expressing  their  astonishment  at  what 
appeared  from  tbe  mouth  of  your  own  counsel, 
that  ^'ou  continued  so  boldly  to  persist  In  your 
attempt,  and  that  you  bate  been  sgain  returned 
for  the  same  place.  They  therefore  ha?e 
thought  proper  to  add  to  your  punishment, 
that,  at  the  expiration  of  the  term  of  your  im- 
prisonment, you  shall  giro  security  for  your 
good  bebafiour  for  three  years — yourself  and 
two  sureties—you  lo  be  bound  in  1,000/.  and 
^h  of  the  sureties  in  600/." 

In  consequence  of  this  judgment,  both  the 
defendants  were  cooreyed  back  to  the  King's- 
beoch  prison,  where  they  continued  till  the  2Sd 
of  Norember  folk>wing.  i.  e.  for  tbe  space  of 
iOS  days,  or  6  lunar  months.t 

On  that  day,  their  fines  baring  been  paid 
Ipio  the  hands  of  sir  James  Burrow,  tbe  clerk 
^  the  crown,  some  days  before,  Mr,  Hollis 
^f%M  discharged  by  tbe  marshal.  Mr.  Smith 
was  brought  up  to  Westminster-ball,  end  ui 
f|ie  treasury-chamber  of  tbe  court  of  King^So 
(pinch,  was  bound  o?er  agreeably  to  bis  sen- 
^ptt  for  three  years.    This  passed  before  Mr, 

*  It  is  impossible  to  oolleet  any  thing  of  the 
particular  merits  of  this  esse  of  Bevwley  from 
tf|e  entries  reUtite  to  it  in  tbe  Journals.  Vide 
burn.  foL  21,  p.  24,  col.  1.  1  Feb.  1727-8, 
o.  188,  col.  1,  2.  22  Jan.  1728-9,  p.  936,  col. 
i.  2.  25  Feb.  1728-9,  p.  249,  col.  2.  9.  p. 
t50,  col.  1.  4  March,  1728-9,  p.  259,  col.  1, 
$,    8  Msrch,  1728-9.— Doughs. 

f  **  A  month  in  law  is  a  lunar  month,  or  28 
4(y8,  unless  otherwise  expressed,  not  only  be- 
muse it  is  alwsys  one  uniform  period,  but  be- 
f|use  it  falk  naturally  into  a  quarteriy  dif  ision 
by  weeks.  [Thus  in  a  case  in  Djfor,  218  b. 
0^  the  statute  of  enrolments,  tbe  six  months 
were  reckoned  of  28  days  eachj"  Bhckst 
CjNnm.  Tol.  2,  p.  141,  4to  ed.— l^ere  is  soo- 
tber  reason  why,  in  cases  of  punishment  by 
faiprisonment,  the  computation  should  be  by 
lunar  mouths ;  namely,  the  ftivonr  which  is  sl- 
woys  to  1^  shewn  to  fiberty,  where  the  terms 
are  ambiguous  and  doubtful. — DoqglaSi 


•'  1776,  17th  May.    The  Attorney  GsMral 
came  into  the  court  of  King's- bench,  and 
mofed  for  judgment  sgainst  general  Smith,  for 
bribing  tlie  elMtors  of  the  borough  of  Hindon : 
Mr.  Jnstioe  Willes  stated  tbe  evidence  against 
him.    As  soon  as  he  concluded,  setjeantDavy 
and  Mr.  Mauafield  emteavoured  to  mitigate  the 
sentence,  by  shewing  how  much  the  general 
bad  ahready  been  puniabed  for  hb  odfenoe,  tba 
mat  expeooa  ha  was  at,  and  likely  lo  be  at. 
In  answer  to  what  was  urged  in  his  favour,  tbe 
Attorney  General  insisted,  that  the   reasona 
given  m  fovour  of  him,  only  aggravated  bis 
guilt.    Lord  Mansfield  then  began  by  exprass- 
ing  bis  oonoem  that  the  defendant  had  brought 
himsetf  into  so  disagreeable  a  situation,  punned 
tba  Attorney  General's  ides,  that  as  to  tbe  ex- 
pence,  the  general  brought  it  on  himself  by 
procuring  a  return  by  corruption ;    that  thf 
voters  bemg  willing  lo  receive  bribes,  wss  no 
justificathm  of  the  giver,  that  sucb  puniabmenl 
sbouki  be  inflicted  sa  would.compel  tbe  candi- 
date to  be  honest,  that  the  preseiU  esse  was  of 
tbe  most  serious  nature.      An  oflker  of  the 
crown,  on  bebslf  nf  the  public,  prasecated  to' 
conviction.    A  man  endeavouring  to  get  into 
tbe  senate  by  corruption ;  this  crime  called  lot 
ample  punishment  by  way  of  example ;  it  waa 
the  first  instance  of  tbe  kind  besid  of,  and 
should  be  maturely  censursd,  as  it  would  ba 
inipossible  to   preserve  tbe  constitution  from 
ruin,  if  courts  of  justice  did  not  act  with  vi« 

S»or,  when  such  matters  came  before  theno. 
is  lordship  then  ordered  tbe  general  fbr  tba 
present  to  stand  committed,  ana  to  be  brought 

*  I  was  favoured  by  sir  J.  Burrow  with  thn 
aoconat  <of  these  rjrcniniUnwfc   iDanglafc' 
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up  llie  ftni  day  of  next  term  to  receiTe  wbat- 
€Ter  tenttoce  the  Court  fhouU  ihiok  proper  to 
proBOUDce.  Mr.  Hollis,  the  other  candidate, 
•tandingf  upon  the  aame  jpround,  was  diioiiMed 
in  the  tame  manner,  and  both  sent  to  the 
Kinff*8-bench  prison. 

*<  Jane  8th.  General  Richard  Smith,  and 
Thomaa  Brand  HoUis,  eiq.  the  late  merobc'rs 
for  Hindon^  were  brought  before  the  court  of 
KiogVbeoch,  io  order  to  receife  sentence, 
baling  before  been  cooTicted  of  bribery  at  the 
last  general  election,  when  sir  Richard  Aston 
premed  their  sentence  with  a  pathetic  speech, 
m  wUoh  be  expatiated  on  the  enormity  of  the 
crime,  as,  by  Tiolating  the  freedom  of  election, 
and  corrupting  the  -electors,  the  British  consti- 
tntion^  the  most  perfect  in  the  world,  conld  only 
be  undone,  that  the  crime  of  which  they  had 
been  guilty  was  aggravated  by  the  tendency  it 
bad  to  lead  the  ignorant  and  unwary  to  the 
commission  of  that  horrid  and  foul  sin  of  per- 
jury, the  only  barrier  between  God  and  man. 
Prom  these  and  other  reasons  equally  forcible, 
be  inferred  the  necessi^  of  an  exemplary  pu- 
nishment, and  adiodged  them  to  pay  a  fine  of 
1,000  marks  each  (666/.  lat.  4</.)  to  the  Jung, 
and  to  suffer  six  months  imprisonment,  and  one 
of  them  (general  Smhh)  At  the  expiration  there- 
of, to  enter  into  a  recognizance  of  1,000/.  him- 
■df,  and  two  securities  in  600/.  each,  for  his 
good  behaviour  for- three  years. 


**  The  day  following,  one  of  the  voters  at  tbe 
same  election  was  brought  before  the  same 
Court,  to  receive  sentence  for  wilful  and  corrupt 
P^iji'ty)  it>  his  evidence  before  the  House  of 
Commons,  when  he  received  sentence  to  stand 
on  and  in  the  pillory,  with  a  paner  on  his  fore- 
bead  signifying  his  crime,  *<  Wilful  snd  Cor- 
rupt Perjury,"  twice  in  the  town  of  Hindon  oa 
market-days,  ^ween  eleven  and  two,  the  first 
time  to-morrow  se^nnight,  and  the  second  tho 
ThorsdsT  following.  And  accordingly  on 
Wednesday  the  19th  following,  he  was  hrooghl 
from  the  King's-ljench  prison  to  Pisberton 
gaol,^  Wiltshire,  and  on  Thursday  was  carried 
to  Hindon,  where  he  was  placed  in  the  pillory 
for  the  first  lime.  He  was  met  on  the  road  by 
a  number  of  his  friends,  with  two  fisgs,  and 
blue  ribbons  in  their  bats.  The  populaco 
treated  him  rery  favourably,  their  attention 
being  taken  off,  iii  a  great  measure,  by  a  per- 
son mounted  on  a  stool,  who  sung  and  sold  an ' 
election  ballad,  much  to  their  entertainment. 
He  was  brought  back  to  Fisherton  gaol  in  the 
evening,  and  is  to  undergo  the  remainder  of 
his  sentence  the  Thursday  followiog."— Anaiial 
Register. 

See  more  concerning  these  transactkNis,  and 
the  borough  of  Hindon,  in  Donglaa'a  Etectkio 
Cases,  vol.  1,  p.  173,  vol.  4,  p.  371.  18  Ptol. 
Hist.  575,  et  scg» 


560,  The  Trial  of  an  Action  brought  by  Stephen  Satre,*  esq.- 
against  the  Right  Hon.  William  Henry  Earl  of  Rochford^ 
one  of  his  Majesty *s  most  Hon.  Privy  Council,  and  theretofore 
fme  of  his  Majesty's  Principal  Secretaries  of  State,  for  False' 
Imprisonment:  Before  the  Right  Hon.  Lord  Chief  Justice  De. 
Grey,  in  the  Court  of  Common  Pleas  in  Westminster-hall : 
16  George  HI.  a.  d.  1776.  [Published  from  Mr.  GumeyV 
Short-Hand  Notes.]! 


Thursday,  June  96. 
Coumulfor  the  Plaintiff. 
Mr,  Beijeant  GIvdb,  Mr.  Serjeant  Adair,  Mr. 
DiifeDport,  Mr.  Alley ne,  Mr.  Arthur  Lee. 

Countel  for  the  Defendant. 

Ur.  Attorney  General,  Mr.  Solicitor  Ge- 
neral, Mr.  Serjeant  Daty,  Mr,  Wallace,  Mr. 
Serjeant  Walker,  Mr.  Duooing. 

*  I  suppose  that  he  waa  the  person  men- 
tioned  by  Mr.  Douglaa  in  bis  Reports  of 
ElcotiOD  Cases,  fol.  3,  case  S6.   Seaford  Case. 

j-  Aa  the  original  publication  contains  not 
the  apeecbes  of  the  Counsel,  or  the  Lord  Chief 
Joitice's  charge  to  the  Jury,  1  bare  inserted  in 
nblaa  tbe  report  gi?en  of  them  in  the  Morning 
Cbronicle  neirspaper  of  June  28tb,  1776.  In 
the. Annual  Register  for  the  year.  History  of 
Europe,  p.  5S,  if  a  brief  account  of  the  anneat 
•Tflajre. 


Special  Jdrt. 


Valentine  Grimsted, 
Edward  Bond, 
Thomas  Allen, 
Charles  Matthews, 
William  Downea, 
John  Cope, 


Edward  Hawkins, 
John  Willis, 
Thomas  Jordan, 
Redbom  Temkins, 
John  Bigipi, 
William  Clarke,  esqra. 


X HE  DedarataoD  wu  opened  by  Mr.  Lee^ 
aa  follows : 

Gentlemen,  This  is  an  action  brought  by 
Stephen  Sayre,  esq. ;  against  the  right  hon. 
Henry  Earl  ofRocbford. 

The  JOeelaration  states.  That  ofion  the  9Z^ 
of  October,  in  the  year  1775,  the  defendant  did, 
by  Tarions  illegal  r iolences,  enter  the  plaintiflfa 
house,  seize  nis  papers  and  his  person,  and 
commit  him  to  close  prison  for  se? eral  days^ 
contrary  to  law ;  which  the  plaintiff  lay  a  to  m 
damage  in  30,000/. 
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To  this  die  defrndant  pindedi 
Firat,  the  general  issue  of  Not  GuiItT : 
And  then  seven!  other  plirus  in  jusliflcation : 
and  his  justificution  i|i,  That  he  was  at  that  time 
one  or  tlie  Innis  of  his  majesty's  priTV  couneil, 
and  one  of  his  majesty  *s  princijuil  secretaries 
of  state;  and  that,  uiion  an  information  upon 
fiath,  by  one  Richardson,  aipainst  the  plaintifT, 
for  treasonable  practices,  he  did  issue  his  war- 
rmnt  to  arrest  the  plaintiff  lor  high  treason,  and 
to  sii/e  his  ps|ter< ;  and  did  issue  another  war- 
mui  to  com  nut  him  closr  prisoner  to  his  ma- 
'}^f\\  *8  Tom  it  :  this  hr  plead.4  in  jiisUticalion. 

The  plaiutjflr  has  re|j!.i  il.  That  this  was  done 
in  his  own  wronj; :  u|Hin  that  issue  is  joined 
whiih you  ant  to  try  :  we  shall  brings  our  evi- 
dence and  prove  nur  case  \  and  upon  that  we 
IrusI,  that  the  justice  of  your  vtTdict  will  give 
lis  ample  reparation  for  "the  injuriis  we  have 
•ustaiued. 

After  3Ir.  I^ee  had  opened  the  declaration, 

Mr.  Serjeant  Ohnn  went  ai  larye  into  the 
feels  ami  circiunstances  of  the  csae,*  and  then 
proceeded  to  examine  the  witnesses,  as  IblloiM: 

Joteph  Tf 'osJ  sworn. 

Kximined  by  Mr.  Aerjeanf  Jdeir. 

1%'hut  are  \ou?~.\  ^dioemaker  by  trade. 

What  eUV? — A  t*onstable. 

Do  you  nenieniber  lieinfjr  at  Mr.  Ssyre*s 
bouse  ^— Yes.  I  wjs  caHefl  upon  on  Mo'ndty 
morning  bv   Mr.  Itond.  sir  John    Fielding's 

clerk,  and  t  wrut  along  wifli  bim  to  the  king's 

—  -  —  — * — 

**  In  the  Murnii'g  Chronicle  of  June  *^Sih. 
1T?i>.  the  ofieninir  s)tecch  of  91  r.  Serji-Mit 
Glyno  is  refioned  thus : 

**  The  Recorder  of  London,  ••  leadiaf  coun- 
■rl  for  the  idaintiff,  opened  the  cairse,  and  snied 
llic  (croiiMi  of  the  action  lo  the  jarr,  begfia- 
Bing  with  as  account  of  the  mode  of  putting 
the  first  Wan  ant  in  force  on  the  TSd  of  tHrto- 
fcer,  by  sending  three  of  tl.«*  nieMKU«:rrs  of  the 
tecmary  of  »tate  to  Mr.  Savcv'*  hii'iw.  wherr 
thry  prt'leudtd  they  wanted  to  »|>eak  to  hmi 
rrsprcting  a  foifed"  note  of  iOOi.  and  bv  that 
means  ^  ptMarstion  ol  Lis  person  and  con- 
vey c<d  bim  to  l>*nl  R«x*hion]*<  ottice.  afier  bsr- 
in|^  niMrmaffni  his  eabinct  and  «nze«i  \ik%  papers ; 
leciiins;  fhe  (^xaminanon  of'  Mr.  SayTe  be^MV 
lerd  Ro«*hford  and  sir  John  KiHi'i'/J,  wiib  the 
rrfiiMl  of  the  defendant  lo  ac^vpi  bail,  al* 
tbntti;b  he  bad  cham:ed  I*  is  ground  no  J  com- 
niilcd  )lr.  Ssyie  lur  tnn«4.nab2e  practiee*. 
Mwiihstanditig  that  the  narraat  of  appcehen- 
«on  ebiipNl  him  with  bi^h  treason,  and  final- 
ft  mentipninc  th*-  cvminitiin|:  bim  to  safe  and 
cWe  cusiOi'y .  «  bich  w«<  rigidly  obei.rred,  (es- 
tepiiof  the  Cvni.pliance  piid  to  a  restrictive 
ecdcr  icr  the  free  acrt«*  or  Mrs.  Hay  re)  al- 
thoui:?!  thp  Offeree  on  ihe  face  ol  ibe  o«mmil- 
Kcni  «a»  mrrd}  a  mitJemeanour,  and  thcie- 
ferr  bai'.AbV(. 

**  The   Recorder   d«efi  w  each  particular 

gretc  force  ud 


meswngen,  and  from  tlwre  ire  wwt  to  Vqprt 
Sftyre's  bom. 

What  menengers?— I  donl  know  titaiv 
names,  two  of  the  king's  msawnggrs. 

For  what  puqwise  did  yon  go  to  Mr.  Snare's 
house  ? — ^They  bsd  got  n  warrant,  the?  said; 

Did  you  see  that  warrant? — 1  did noC  md 
it,  they  hud  it  in  their  band. 

What  did  you  do  when  yon  came  tbere?— 
They  knocked  at  the  door*,  the  maid- slps ant 
came  ami  opened  it :  they  said  ttiey  wanted  to 
apt  ak  wiih  Nqiiire  8ayre  about  some  particnhr 
hu^ines^ :  sht*  weut  up  and  told  the  'sqoitv,  I 
believe ;  she  came  down  a«ain,  and  lei  at  into 
ibf  parlour  on  the  right- hand,  and  lliett  the 
*S4Uirc  came  ilowii ;  they  shewed  him  n  piper, 
llie  warrant  I  suppose  it  was,  and  snid  tney 
niiiM  loiik  iniu  his  ufisrtmentN  Ihr  some  papen. 

They  must  search  fur  papers? — Yen. 

Iliirihey  read  the  warrant  ? — Yet,  they  rand 
the  warrant  to  bim. 

Wbai  did  they  do  in  conseouence?— As  soon 
as  the  'squire  had  settled  a>bii,  and  got  rendy, 
he  shewed  them  all  the  desks  wheiv  they  wtre. 

Did  they  lake  any  thing  ?— 1  believe  lliey 
tonk  two  or  three  away,  I  cannot  sty  wkiell. 

Did  Ibey  search  among  his  pspertf— Ter; 
I  siimd  by.  and  the  'squire  nas  by. 

Where  dii)  thev  go,  and  in  nbat  mflinci  did 
the)  behave  ? — ^Aey  bebat ed  eery  genfetland 
quiet. 

What  did  they  do  with  hia  papen? — ^They 
read  a  great  many  orer,  and  those  tlMt  they 
did  not  w  anf ,  I  suppose,  tbey  left* 

Tbet  examined  tlni  ?— Vca. 


deducin:;  from  the  whole  aucb  iofei 
were  niesi  likely  in  alarm  the  josy  and  knag 
the  ciirumsianet  borne  lo  each  wm's  kseasi. 
He  pained  in  the  Uveliesi  colourathc  injanuee 
of  imw!*g  a  wairant  to  setae  n  nnw'a  piissn 
and  papers  on  an  information  not  len  ~ 
ble  liwn  ridiculous :  he  uiged  the  ii 
siiie  i^f  the  private  examination  oft 
prrbeniled,  and  the  manifost  malic 
nt>  of  Kfu«ing  bail,  and  committing 
prMHier  to  the  Tower,  wIRxt  the  magistrnie  be- 
lure  «  horn  be  «as  examined,  hnd  found 
to  alter  bis  apinian  of  the  fnci  with 
oas  rhargcd,  and  thought  proper  M 
tbe  dtiicripiion  of  bis  oflenee,  and  m 
the  cnmiitiimect  wofds  of  sncfa  ei 
determinate  imfibrt,  aa  Ibe  woidt 
practices/  Having  enlarged  on  the 
lri:ality  a  nit  evil  trndencv  of  sneh 
ac)  luan.  and  more  paftacolarly  in  n 
of  Slate,  he  tvioi*cbed  bis  picinre  and  i 
its  efiVet  by  shewing  bow  pirfinalnrij 
chief -'OS  it  V4»  to  Mr.  Sayr?  ;  who, 
ereoi  tcktk  p'ace.  was  a  banker  of  gml 
and  «as  now,  ia  cooseqneooe,  a  r«imed 
He  hoped  theref<»re  the  jnry,  from  their 
ral  feelio«:s  and  n  isb  u  do'  jnsiice,  «n« 
tbe  case  in  its  true  hjbi.  and  then  he 
ed  not  they  wouKl  think  the  plaintiff  ■utenalj 
injured :  and  make  bim  a  jnstcevpcHMitnly 
awniding  him  ample  ' 


issq 
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Tbey  took  whal  th«v  plMtoed,  nd  left  what 
tbejT  did  not  like  ?—Tbey  took  fwor  or  three, 
I  tmok,  away. 

What  did  thev  do  aftorwarda  ?— The  'aqaire 
<drc»ed  liiiiiself',  and  went  with  them  to  my 
lord  Roobford's  office. 

What  time  in  the  mocDiBig^  did  they  go  there  ? 
—I  think  they  got  there  about  seren  o'clock  in 
the  mominif,  or  between  set  en  and  eight,  I  am 
liol  poaitiTe,  but  it  waa  about  that  time. 

How  lod^  did  you  stay  at  Mr.  Sayre't 
boose? — I  reckon  we  might  stay  there  three 
quarters  of  an  hoar. 

Did  any  body  else  come  there  while  you 
Vere  employed  about  thiv  businesB  ?— NoMdy 
floe  came  there. 

Where  did  yon  carry  Mr.  SayreP— He  went 
lo  my  lord  Rochford*a  office. 

Did  you  go  with  bim  ? — I  did  not  go  in  the 
coach,  1  fblfowed  the  coach,  and  saw  it  there. 

You  did  not  see  any  thin^  that  passed  after- 
wsirds  ?— No,  1  was  not  in  the  office. 

When  Mr.  Ssyre  came  down  to  them,  and 
they  read  the  warrant,  tell  particularly  in  what 
inanneribey  proceeded,  and  what  thev  did  f — 
They  said  they  had  j^  a  warrant  ror  bigh- 
treasbn :  the  'squire  did  not  seem  to  be  at  all 
dismayed:  be  said  they  should  look,  he  was 
not  afraid  of  any  thing ;  be  did  not  seem  to  be 
the  least  discompoaed ;  he  said  they  were  ?ery 
Welcome  to  look,  be  did  not  know  that  he  bad 
done  any  thing  amiss. 

Waa  Mr.  &%re  in  the  room  all  the  time  they 
were  there  ?— Ves. 

Did  be  offer  at  any  thne  to  go  out  of  that 
room  t — ^No. 

Did  be  ask  to  go  any  where  else?-*-He 
naked  to  go  to  dreaa  himsHf,  and  they  did  not 
allow  that ;  he  bad  bis  clothes  brought  into  the 
loom  where  he  was. 

They  woold  not  then  permit  bim  to  go  ralo 
another  room  to  dress? — No. 

Did  they  keep  the  door  open  or  shnt?^-It 
waa  lAiut :  they  ordered  me  to  lock  the  door 
when  I  went  in,  but  1  saw  the  'squire  waa  not 
dismayed,  and  I  did  not  lock  it 

Dicf  they  make  use  of  any  excuse  to  get  into 
Mr.  Sayre*s  house  ? — Yes,  that  they  had  some 
particuhir  business,  and  must  see  the  'squire. 

Did  they  say  what  the  business  was  ? — ^They 
nikontioned  something  that  they  wanted  to  see 
liim  abont  a  note. 

Edward  Mann  sworn. 
Enmined  by  Mr.  Davenport. 

Yoo  are  a  secretary  of  state's  or  a  king's 
nossenger,  are  not  you  ? — A  king's  messenger. 

Pray  have  you  got  the  warrant?— No,  I 
Imve  not. 

Hsd  not  yon  the  warranrP-^Yes,  I  had. 

What  became  of  it  ? — I  g^ve  it  to  Mr.  Bnealb. 

Who  is  be  P-*The  first  clerk  in  the  secretary 
^  state's  office. 

When  did  you  give  \t  him  ? — Last  Monday. 

Did  you  go,  o^  the  93d  of  October,  with 


Under  what  pieteoee  7-- With  A  MONtvy  of 
state's  warrant 

Did  vou  tell  the  peraon  who  let  yoo  im  that 
you  bad  aaecretiry  of  state's  warraocf-*! did 
not 

What  did  yon  tell  the  person  wbo  let  yaa  hr 
Ibat  you  came  ftr?— t  cannot  IdN  tke  very 
words:  I  beHere  1  said  tor  tb«  effeef ,  tbit  I  bad 
some  bnsioess  of  eoaieqaeflee  to  comaiailicaCo 
to  Mr.  Sayre,  and  I  shotlhl  wkh  to  see  Mm. 

Do  TOO  remember  saying  you  eame  Oboilt  a 
draft  that  there  waa  reason  to  believe  was  §&f^^ 
ed  ? — I  believe  I  did  OMBtioo  somethinf  of  it 

Was  the  forged  draft  the  warrant,  or  What 
other  thmg  <Kd  yoo  aUode  to  f^^Mr.  Stay m  wio 
then  not  stirring. 

So  fbir  forged  draft  was  stirrfar  befere  himr 
-*Speakiiig  of  it  waa  stirring  before  bim. 

How  caoNf  yoa  to  aay  that  yoa  came  aboof 
a  forged  draft,  when  you  were  a  klng^a  |mea» 
senger  antfed  with  a  wamaatP— Becaaae  I 
wimd  to  see  Mr.  Sayiw. 

And  therefore  yoo  made  a  prsteueo  of  a 
forged  draft,  instead  of  telNn^  bmi  yoo'oarow 
witb  a  warrant?—!  did  mentioa  that,  and  with 
a  view  of  bis  comior  down  atairsL 

That  warrant  I  tmafcyoiisay  yoa  doKfored 
to  Mr.  Sneath  ?— Yea. 

Is  he  the  aeerelary  to  lord  Roehtod^  or  waa 
he  then  ?— He  woe  first  clerk  then  to  lordBodi- 
ford. 

When  were  you  served  with  a  sabpaN*  to 
attend  this  trial  r— Upon  Monday  last 

Before  or  after  voo  delivered  the  wanraatto 
Mr.  Sneath  ?-*Af)ter. 

Yoa  were  served  with  a  aabpoNio  to  bikig 
the  warrant  witb  yon  ?— I  raad  tbe  aahpsaaat 
and  finding  it  mentiooed  that  I  waa  to  bring 
tbe  warrant  or  any  other  papers  whiob  1  bad,  i 
weatto  Mr.  Saeatb  toaskbimlbrit:  hatoM 
Nie  he  bad  not  done  with  it 

When  did  yoif  go  to  bim  ?— Oa  Monday. 


How  long  after  ^oo 
an  boor  after  1  reeaived  tbe  aabMsaa. 

How  long  bad  yoa  ddiversa  it  before  yo« 
received  the  sobpoaa?— 1  bt^ore  it  aiigkt  be 
three  or  foor  boars. 

Did  you  go  to  biaa  opoa  Taesday  f-«No,  I 
did  not 

Did  yoa  go  to  bim  open  Wedoesday  ?— 1 
went  to  bim  upon  Wednesday,  and  told  bin 
the  seme. 

He  had  not  done  witb  it  then  ^-*-Ha  told 
roe  that  it  was  mislaid,  and  be  coaM  not 
find  it 

Then  it  islost?— I  don't  know. 

What  do  yoa  believe  aboat  itf^I  beKove  it 
is  mislaid,  I  only  guess  by  Mr.  Soeatb'o  ipocda. 

WiA  yiM  be  so  good  as  to  teM  aM  artiose 
band- writing  it  was,  and  by  whom  aigacd  ?-^ 
Signed  by  lord  Rochford. 

Whot  waa  it  an  autborikr  to  do^-«l  befieve 
it  runs  in  the  usual  form  that  warraata  db :  I 
have  one  at  home  1  bad  15  years  ago,  and  it 
runs  in  a  similar  foUtt  to-tbtt. 


lAd  you  go,  open  the  93a  or  tfctooer,  with    runs  in  a  similar  tons  to-taai . 
Wood  tbe  conatoUo  to  Mr.  Sayro's  house?--!       Watita  warrant  to  idte  Mm  for  high  tfea- 
did.  jofa  ;^To  tba  beat  of  mymmnrnkfrnM  it  #ar. 
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Bifpicd  by  lord  Rochfbrd ;  ftod  to  apprehend 
Mr.  Styre  for  high  trtftton  ?— Mr.  8Mpheo 
Sayre. 

I  belief  0  allorwerds  yon  law  Mr.  Say  re ; 
did  bo  come  down  to  you  or  you  go  op  to  nim  f 
— 'Souire  Say  ro  came  down  to  oa. 

Wbat  did  you  then  order  to  be  done  to  him  ; 
didyoo  order  him  to  be  locked  upf— Itold 
Mr.  Sayre  that  I  waa  oomb  on  businou  which 
was  verv  disagreeable  to  nie»  and  1  was  afraid 
It  would  be  ao  to  bim ;  that  we  had  a  accretary 
IMF  state's  warrant  to  take  bim  into  custody,  and 
after  that  to  seiie  his  papers. 

When  be  earoe  down  lo  you,  did  you  permit 
biro  to  go  about  to  dress  himself,  or  any  thing? 
For  that,  1  refer  you  to  Mr.  Sayre. 

For  that,  he  cannot  be  a  witness,  and  there- 
fore 1  refer  to  yon. — Atler  this  Mr.  Sayre  ask- 
ed to  bafe  permission  to  shave  himself ;  1  told 
bim  that  and  any  thing  else  that  he  desired. 

Then  yon  |iermitle«r  him  to  go  up  stairs  for 
his  clothes? — He  did  not  desire  to  go  up  staira 
for  bis  ckHbes,  be  rang  the  bell  and  ordered  bis 
clothes  to  be  brought  to  him. 

Then  be  did  not  desire  to  go  into  any  room  P 
••-He  did  desire  to  go  up  stairs. 

That  waa  uot  peroytted,  1  take  it?— It  waa 
permitted. 

iind  to  go  into  another  room  ? — Yes. 

To  dress  himself  there  ?-~To  speak  to  Mrs. 
Savre,  who  was  then  at  breakfast. 

\Vho  went  into  the  room,  you  or  Staley  ? — 
I  went  along  with  bim ;  but  if  I  am  not  mis- 
taken it  was  by  Mr.  8ayre*s  desire ;  but  in  that 
1  will  not  be  positive.  i 

Afterwarda  you  brought  him  before  my  lord 
Rochford?-.Wedid. 

Did  yon  bring  with  you  any  papers  of  his? 
i— We  did. 

Did  YOU  aearcb  and  ktok  into  a  nnmber  of 
papen  before  you  took  away  thoae  that  yon 
Ibonghl  material? — 1  do  not  properly  know 
wbat  ia  searching.  1  told  Mr.  Sayre  we  were 
to  take  his  papers,  in  consequence  of  which  be 
bimadf  opened  bis  drawers. 

Did  you  take  any  ?— No,  we  took  none,  Mr. 
Sayre  took  them  and  gave  them  to  us. 

You  took  all  that  lie  gave  you  .'—No,  be 
held  several  papers  in  bis  hand,  snd  said,  this  is 
such  a  paper,  and  this  such,  and  we  took  bis 
word. 

So  then  you  looked  at  none  but  what  yon 
brought  away  ?— We  looked  at  aome,  and  re- 
turned them. 

You  took  his  word  for  some,  looked  into 
others,  and  brought  away  what  you  thought 
proper? — Some  were  brought  away  ;  I  did  not 
look  into  any  papers. 

1  thought  yon  said  just  now,  you  read  some 
of  them  ? — I  dkl  not  say  1  read  some,  some 
were  read  and  returned. 

Who  read  them  ?— Sir  Stanyer  Porten  snd 
Mr.  Willis. 

Who  was  sir  Stanyer  Porten  ? — He  waa  then 
first  secretary  to  lord  Rocbford. 

Then  the  papera  were  under  hia  inspection  ? 
•-^Mr.  Sayre  banded  them  y   Mr.  Willis  took 


aome,  and  air  Stanyer  Porten  othersi  and  re- 
turned tbem. 

Those  that  were  to  be  brought  away,  tliey 
gave  to  yon  or  Staley  ?— I  took  tbem. 

Then  von  brought  them  to  lord  Rocbford  ?— 
To  lord  Rocbford*s  office. 

IJow  tong  were  yon  there  ? — I  believe  we 
mjij^bt  be  there  about  an  hour  and  a  quarter.  I 
will  uot  be  exact,  I  did  uot  nuke  minutes. 

Wbat  became  of  Mr.  Sayre  then  .^-- He  waf 
shewn  into  a  room  where  k>rd  Rocbford  re- 
ceives foreign  minsters. 

What  became  of  him  after  this  hour  anf| 
quarter?— -Mr.  Sayre  ordered  his  own  car- 
riage, he  got  into  ii,  and  Mr.  Staley  and  me 
went  to  lord  Roclifprd**  office. 

How  long  did  he  remain  at  the  office? — I 
believe,  an  hour  and  a  quarter,  or  an  hour  and 
20  minutes. 

Wbat  became  of  you  then  ? — ^Then  we  had 
another  warrant  given  to  us. 

What  became  of  that?— That  I  gave  to  the 
deputy  constable  of  the  Tower,  and  left  it  witb 
liim. 

Did  yon  carry  Mr.  Sayre  to  the  Tower?— 
We  sent  for  a  backney  coach  ;  and  Mr.  Sta- 
ley and  me  went  with  Sir.  Sayre  to  the  Tower, 

By  whose  orders  ? — In  consequence  of  the 
warrant. 

What  waa  the  measage  to  the  lieutenant  of 
the  Tower  when  you  delivered  him?~We  had 
no  messafjfe. 

Only  the  delivery  of  the  warrant? — ^The  de- 
li vory  of  the  warrant  and  Mr.  Sayre. 

There  ended  your  duty  ? — |  took  a  receipt. 

You  took  a  receipt  for  the  body,  and  there 
left  him  .^—- Yes,  and  there  left  him. 

John  Tally  sworn. 
Examined  by  Mr.  AHeyne. 

I  believe  at  the  time  of  this  arrest,  you  were 
one  of  Mr.  S«yre*s  clerks  ?— I  was. 

Do  you  remember  the  circumstance  of  the 
messengers  coming  to  Mr.  Say  re's  ? — I  do. 

Do  you  rememlMr  what  passed  between  you 
and  them  at  that  time? — I  took  minutea  of  it 
at  the  time,  if  you  will  give  me  leave  to 
read  it. 

Mr.  Attorney  General,  Wbeu  did  you  lake 
those  minutes? — Soon  after. 

How  Boon  ? — Two  days  after ;  but  I  c^e 
remember  it  without  my  notes,  if  you  choose 
it.  [The  witnesa  proceeds  without  referring  to 
his  minutes.]  On  Monday  the  9Sd  of  October, 
between  eight  and  nine,  I  was  at  breakfast  in 
the  office :  our  porter  came  and  told  me,  three 
gentlemen  wanted  Mr.  Sayre :  I  went  into  the 
parlour ;  Mr.  Sayre  was  not  up :  I  asked  tbem 
if  they  wanted  Mr.  Sayre ;  they  told  me  thcj 
did,  upon  very  particular  business:  I  told 
them  the  servant  bad  informed  me  be  had  call- 
ed him,  and  if  it  was  very  urgent  business  he 
would  call  him  a  second  time :  tliey  said  i^ 
was )  it  was  about  a  forgery  upon  the  bonae  i 
I  asked,  what  kind  of  forgery :  tliey  imme- 
diately made  answer,  that  it  waa  a  bouse  note 
of  S0O/.y  and  they  aup|iesed   iiwaa  fabricated 
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Id  Holluid :  I  did  oot  ask  them  to  let  me  see 
it,  but  immediately  sent  a  second  time  for  Mr. 
iky  re:  I  went  into  the  office,  waiting  for  the 
other  clerk  to  come ;  as  soon  as  he  came  I 
Went  into  the  |»arlour,  and  asked  Mr.  Sajrre  if 
he  wanted  me  :  he  said,  No :  I  thought  it  ei- 
ceeding  odd  that  he  did  not  mention  the 
foigery :  1  came  back,  and  mentioned  it  to  the 
other  clerk,  and  told  him  that  the  people  were 
looking  ofer  the  papers,  and  f  thouo^it  it 
.something  very  extraordinary  that  3Ir.  Sayre 
did  not  mention  the  forgery:  a  gentleman 
came  in,  and  Mr.  Sayre  bad  just  an  opportu- 
nity of  saying  that  he  was  in  custody  of  the 
'king's  messengers. 

Did  yon  stay  in  the  room,  and  see  every 
thing  that  passed  ?— I  dui  not  stay  a  minote  in 
the  room. 

You  saw  the  papers  rummaged  P — ^The  pa- 
pers were  spread  upon  a  table,  and  they  were 
ctamining  them. 

Do  yon  know  whether  it  was  permitted  Mr. 
flay  re  to  come  into  the  shop? — He  did  not 
eome  into  the  shop :  whether  there  was  any 
permission  I  cannot  uy. 

Had  you  any  confcrsation  with  Mr.  8ayre, 
and  where,  before  he  left  the  house  ? — I  tiad 
not :  I  went  to  acquaint  a  friend  or  two  of  the 
attuation  Mr.  Sayre  was  in,  and  did  not  return 
till  Mr.  Sayre  was  in  the  Tower. 
'  At  this  time  Mr.  Sayre  was  a  banker  ? — 
Yes. 

MT,Alleyne.  1  fancy  such  an  attack  as  this 
^ould  necessarily  have  a  very  bad  consequence. 

M^  Attorney  General.  Do  yon  go  for  spe- 
;nat  damages } 

Mr.  AiSyne.    No,  general  damages. 

L.  C.  J.  D«  .Grey.  It  is  proved,  that  he  is 
a  banker:  any  body  may  form  an  opinion 
what  an  effect  a  thing  of  this  sort  would  have. 

Taliy,  Mr.  Savre  bad  settled  matters  that 
day  and  the  day  before ;  he  was  to  have  gone 
out  of  town  for  ten  days  or  a  fortnight,  on 
Monday  evening,  or  Tuesday  morning,  to  Bath. 

Before  this  business  happened,  did  you  ob- 
serve any  tbinif  particular  about  the  house  ? — 
Some  time  before,  I  cannot  be  certain  how 
long,  but  it  was  previous  to  this  event,  there 
was  a  guard  of  soldiers  at  sundry  times  about 
the  house :  our  watchman  came  aud  told  me, 
ha  thought  it  exceedingly  odd :  there  was  a 
Tacant  space  of  ground;  it  is  now  built  upon, 
near  it,  by  lord  Paulett,  where  the  soldiers 
'were. 

Mr.  Seij.  Davy,    This  is  oot  evidence. 

Tatty,    The  watchman  came  and  told  me 

.there  were  some  soldiers :  1  asked  him  at  what 

.  time  they  came,  and  how  they  came  there  ?  it 

wAs  about  eleven  o'clock. 

L.  C.  J.  De  Orev,  You  have  not  declared 
ppon  any  thing  of  this  sort;  you  declare  for 
the  trespass  and  imprisonment ;  if  you  mean 
'to  say.  tnat  this  arrest  and  trespass,  as  it  is  stat- 
'ad,  was  not  done  in  consequence  of  this  war* 
rant^  we  ought  to  say,  it  is  an  illegal  warrant ; 
Ibrthat  there  had  been  a  premeditated  design 
to  surroaad  his  boose,  aad  arrast  liioi  in  an  xV- 


legal  manner  befbre :  if  yoo  mean  to  say  thai: 
you  will  shew  how  it  comes  within  the  case. 

Mr.  Attune,  This  must  be  in  reply  to  tba 
justification ;  I  will  not  anticipate  it«  * 

L.  C.  J.  De  Grey.  To  be  sore,  yon  sbookl 
not 

Mr.  Attorney  General,  The  difficulty  isy 
knowinpf  it  to  be  false :  I  don't  care  to  seem  Ui 
oppose  It. 

L,  C.  J.  De  Grey,  Let  it  be  false  or  not; 
we  should  not  go  mto  matter  that  is  extrane- 
ous to  the  caose.  Do  you '  want  to  go  into*^ 
more  witnesses  to  prove  these  facts  ?  These 
facts,  I  presome,  will  not  be  doued. 

Mr.  Serj.  Glynn.  >Ve  shall  call  oo  mora' 
witnesses  to  any  of  these  facts. 

L.  C.  J.  De  Grey.  The  jury  most  have  a 
full  insight  now  into  the  manner  in  which  thia 
warrant  was  executed. 

Mr.  Sen.  Gtynn.  We  shall  ask  no  'mora* 
about  the  first  warrant.* 

John  Reynolds^  eeq.  swocn* 

Examined  by  Mr.  Lee. 

Were  you  at  the  secretary  of  state's  oiBea 
during  the  examination  of  Mr.  Sayre,  upon 
the  83d  of  October  last  F— Upon  the  8Sd  of 
October,  my  lord,  I  was  attendmg  my  duty,  aa 
under  sheriff  of  this  county,  atTylwuii  ;  and 
while  I  was  there,  I  received  a  message  by 
one  of  Mr.  Ssy  re's  servants,  that  he  desired  to 
see  me  instantly.  In  consequence  of  that 
message,  I  left  the  melancholy  business  in 
which  1  was  then  employed,  and  went  to  tha 
banking-house  of  Mr.  Slay  re:  the  derki  told 
me  he  was  then  carried  to  my  lord  Rochford'a 
office  by  messengers,  opon  a  charge  of  high 
treason.  I  got  into  a  hackney-coach,  and 
went  down  to  the  Secretary  of  State's  office. 
I  sent  my  name  in  to  my  lord  Rocliford,  that  I 
understood  Mr.  Sayre  was  there  in  custody, 
upon  a  charge  of  a  criminal  nature,  and  I  de- 
sired, as  hb  solicitor,  to  have  access  to  him. 
I  received  no  answer  to  this  message,  from  tha 
person,  but  that  it  was  very  well,  I  told  the 
person  who  brought  me  that  answer,  that  I 
must  have  another  sortof  answer ;  that  I  must 
have  access  to  Mr.  Sayre;  I  would  not  ba 
shuffled  in  that  way,  but  insisted  upon  being 
admitted.  The  person  came  to  me  again,  and 
said,  if  1  had  any  thing  to  communicate  to  Mr. 
Sayre,  I  might  do  it  in  writing :  my  answer  to 
that  was,  I  came  there  in  the  character  of  hia 
solicitor,  and  I  insisted  upon  having  access  to  . 
him ;  that  if  my  lord  Rochfbrd  did  not  admit 
me,  I  must  apply  to  Mr.  Serj.  Qlynn,  hia 
counsel,  and  brmg  him  there  ;  and  see  whe^ 
ther  his  lordship  would  refuse  him  adminioD, 
or  not.  Upon  that  peremptory  message,  I  waa 
admitted  into  an  outer  room.  The  first  person 
1  saw  was  sir  John  Fielding :  he  accosted  me, 
and  ssid,  Mr.  Reynolds,  did  Mr.  ^^ro  a^d 

for  you  ?  I  said,  Yes,  Sir:  said  he,  That  is  not 

■■■■■■■     »»»iii         ■    ■■     -" 

*  I  suspect  that  there  are  some  errors  in 
this  Tt\wti  of  what  occurred  daring  the  axtflBi- 
aation  of  JobA  TsiJ|y. 


Wtt] 


17  GEORGE  III.        .  AeHmJar  Fabe  iHpruvmtnt-. 


iiaof 


trae:  I  replied,  1  am  very  sbrrv  lor  that,  9U 
John  FieUiQfp.  Lord  RoclifonT  wm  piwapl : 
J  nidy  1  should  iiot  Ukc  lh«t  lugMge  Itdiii 
nr  John  FidiUof^  in  SBolher  pTaee.  Lmrd 
Bochlbrd  interfierad,  whom  iheo  1  did  oot  per- 
•iiDHUy  koow.  and  1  ezprened  tome  warmth 
ab*itit  the  difficulty  of  a  gcailemaa,  io  the  cha- 
racter of  a  solickor,  or  at  a  |irirale  friend,  har- 
lOkT  arc«»i  t(»  aperaoo  who  wasthere  in  oiwtody , 
Upon  a  char&;e  of  a  criminal  aatare.  I  then 
deftiriid  that  they  would  aak  Nr.  Hayre  Uie 
^ui->tioD,  vrhelher  he  seat  for  OM or  ant?  Mr. 
Say  re  waa  io  aimther  room :  applioalioii  was 
made  to  Mr.  8ayre,  aofl,  aa  I  waa  iaCoraipd  by 
iuy  liird  Rochfonl,  Mr.  6ayre  aaid,  I  did  aeiid 
for  Mr.  Rey  DoIHa ;  i^poa  which  my  lord  lloch- 
ford  admilled  mr  ialo  the  prreence  of  Mr. 
^yre.  I  fonad  Mr.  Say  re  imder  ao  ciamiaa* 
lion,  att  1  undeniootl,  and  a  clerk  writing  at  a 
UMe  :  I  then  char^  him  aot  to  anpner  any 
queOiooe;  not  to  ai|pi  any  papers;  thai  Uie 
Tery  moment  he  did  one  or  the  other,  or  aeem- 
ed  diapoaH  to  do  one  or  the  other,  I  would 
leafe  the  roiHn.  Lord  Kochford  said,  Is  that 
the  advice  y 00  g^ivcyour  Hletu,  Mr.  KeynoUs? 
JtBt  my  lord,  it  is  the  advice  1  give  nim  ;  I 
am  aiMiwer^ble  (or  that  advice,  and  I  shall  give 
bim  BO  other.  Then,  aaid  be^  Sir,  1  think  you 
give  him  rery  wrong  advice.  Mr.  Say  re  then 
desired,  thai  the  nunutes  of  his  examination, 
po  lar  aa  it  had  g«Hie,  might  he  read  :  ihey 
were  read :  the  innrmatkin  of  Mr.  Richanlaun 
Teas  also  read.  Upon  hearing  the  inforroatkm 
read,  i  laughed  exoeediogly ;  I  said,  the 
diaise  was  loo  ridicnlous  to  ble  attended  to  se- 
rioiLriy  a  noment.  Either  my  lord  Uochfonl 
or  sir  John  Fielding,  I  cannot  determine  which, 
BUd,  Why,  Sir  ?  It  is  upon  oath.  I  answered, 
looking  at  Bichardaoa,  who  waa  there  present, 
I  knnw  that  gentleoMn^a  character  too  well  to 
give  credit  to  any  thing  that  he  swears,  qr 
%rords  Io  that  effect ;  upon  which  Mr.  Richard- 
son called  for  the  protection  of  the  magistrales : 
he  said,  he  was  not  to  be  there  insulted.  J  then 
aaid,  that  if  under  the  authority  of  sir  John 
Fielding  and  his  lordship,  I  was  not  permitted 
to  say  it  there,  I  would  say  it  again  in  auolher 
place.  I  then  aaid  to  my  lord  Rochford,  af^er 
this  altercation  had  passed,  if,  after  consulting 
the  peat  law  officers  of  the  crown,  they  slionld 
he  of  opinion  with  me,  tliat  this  is  not  a  cbsrge 
pf  high  treason,  and  a  bailable  offence,  1  then 
ass  ready  to  give  good  and  sufficient  bail  for 
Hr.  Sayre  ;  but  it  they  should  be  of  another 
npiaion,  I  have  no  favour  to  ask :  I  was  then 
ocdered  with  Mr.  Sayre  and  the  messengers 
into  another  room.  That  is  all  I  know  with 
nspect  to  what  passed  that  day  at  the  Secre- 
Ury  of  State's  office. 

Did  you  apply  at  the  Tower  for  admisaion  to 
Mr.  Sayre  as  his  solicitor  f — I  spplied  Io  nuyur 
Rainsford  between  seven  and  eight  o'clock  tliat 
evening  for  aocess  to  Mr.  Sayre ;  tlie  answer 
given  to  me  by  major  Rainsl'onl  was,  that  Air. 
Sayre  waa  a  dose  prisoner ;  Uiat,  under  that 
commitment,  no  person  could  have  access  to 
him  without  a  apecial  ord^  frwii  the  lacntary 


af  state.  1  applied  «gain  the  not  day,  and  i 
applied  several  times  afterwards,  but  never 
oonld  gel  aocess  to  Mr.  Sayre;  and  I  never 
saw  bim  tiM  I  found  him  be&e  the  Lord  Chief 
Juaiice  of  the  court  af  Kiqg'a4iench,  by  a  writ 
of  Habeas  Corpus.* 

L.  C.  J.  De  Grey,  These  several  applica- 
tions were  to  the  Tower,  not  to  the  secretary  of 
Slate's  office? — Yes,  uot  to  the  secretary  of 
stste's  office.  I  was  present  when  Mr.  AUeyn* 
and  Mr.  Lee,  as  counsel  for  Mr.  Sayre,  applied 
for  acceas,  stating  to  the  lieutenant-governor  of 
the  Tower  the  reasons  for  that  application,  that 
they  were  counsel  reuioed  lor  him,  and  wisbnd 
to  see  him  to  consult  about  the  measures  for  bin 
enUffgemtint.  The  major  gave  those  two  gieo- 
Uemen  (he  same  sort  of  auawer  that  he  bad 
given  me,  as  I  belure  stated. 

You  mentioned  that  you  witlidrew  after  of- 
foring  hail,  and  then  a  warrant  was  sent  out  fqpr 
the  commitment :  how  long  was  it  between  tha 
time  of  your  withdrawing  and  the  warvani 
bttng  sent  out  ?^ After  I  went  into  the  other 

*  "  On  the  38lh  of  October,  bv  virtue  of  a 
Habeas  Corpus  granted  by  lord  Mansfield, 
Mr.  Sayre  waa  coovryed,  by  the  proper  nSU 
cers,  from  Ibe  Tower  to  his  lordsliip's  houaa  \m 
lUoomsbury-sauare.  Messrs.  Adair,  llayrdly 
Lucas,  and  Aileyne,  atu^nded  on  the  part  of 
Mr.  Sayre,  and  Mr.  White,  partner  with,  the 
solicitor  of  the  Treasury,  no  the  part  of  Ibe 
crown.  After  the  two  licat  mentioned  genlle- 
meu  had  siiokeu  fur  some  little  tinoke  on  Ihn 
subject  of  Mr.  Say  re's  being  eommitted  todoaa 
continement,  by  virtue  of  the  warrant  of  oaas- 
miiment,  which  only  conveyed  a  general 
chsEge,  and  Mr.  Wlute  had  declared'  that  ha 
had  no  iiisi ructions  to  o|)pose  the  bail,  hia 
lordship  called  for  the  warrant  of  commitoMnl, 
and  immediately  on  perusing  it,  jirnnnnncad 
tliat  he  had  not  the  least  doubt  of  Mr.  Sayrc^ 
being  entitled  to  bail  ^  aa  he  observed,  that  tbal 
gentleroan  was  oolv  charged  with  trrisniiabia 
practices,  and  that  fie,  lord  Mansfield,  ahauU 
not  have  refused  the  bail,  if  Mr.  Sayre  bad 
Clime  without  anv  counsel.  Bail  waa  accord 
ingly  directly  odi*re<l  and  accepted  ;  via.  Mr. 
Sayre  himself  in  aOO/.  and  John  Iteyndkia,  and 
Coote  Purdon,  csH^rs.  in  260/.  each. 

"  After  the  business  was  over,  Mr.  Sayn 
thanked  his  lordship  for  the  great  politeoap 
and  candour  he  had  shewn  on  the  ooi:a8ioB^ 
and  hoped  hia  lordship  would  always  act  in  ihn 
like  impartial  manner  according  to  the  oonHi- 
tulioo.     *  I  hope  so  too,*  replied  bis  lonMup; 

*  let  lu  both  act  according  to  the  conatitntiai^ 

*  and  we  shall  avoid  all  difficulties  and  daogao^' 
*'  The  lord  nia}  or  and  several  other  friagdi  af 

Mr.  Sayre,  attciided  U|Kin  this  occaaian. 

''On  December  ISih  following  at  thaOli 
Bailey,  upon  motiun  on  behalf  of  Mr.  8byi% 
the  recognizance  entered  into  before  loni  Maaa 
field,  on  October  28lb,  was  dischaiged."  Ai^ 
nual  Register  for  1775,  Appendix  to  ChnNMl% 
p.  34S»  where  is  a  brief  acoouni  of  tba  fiihp 
prooeedin^  against  Sayre. 


1«97] 


Sayre  v.  ike  Earl  i^Rockfbrd. 


A.D.  1777. 


[1998 


room  f  had  three  or  four  minutee  conversatioo 
with  Mr.  Skvre,  io  tke  presence  of  the  metflen- 
|;ert ;  then  I  withdrevr  end  went  to  bis  bank- 
in||f-hoiise»  and  sent  en  eipress  for  bis  partner, 
fbr  fear  of  the  consequences  of  the  conninit- 
ment.  I  bad  not  been  in  Mr.  Sayre's  house  two 
minirtes  before  a  letter  came  from  Mr.  Sayre, 
acquainting^  Mrs.  Savre,  which  was  opened  io 
ny  presence,  that  he  was  now  committed  a 
close  prisoner  \o  the  Tower. 
>  L.  C.  J.  De  Grey,  Do  yon  know  what  be- 
mnt  of  the  papers  wbicb  I  understand  were 
cairied  to  lord  Rocbfurd's  office  .^— They  wert! 
sent  to  me  afterwards,  I  think  it  was  after  the 
access  of  Mrs.  Sayre,  by  her  bands,  from  the 
T«wer. 

L.  C.  J.  De  Orey,  Then  they  were  returned 
to  Mrs.  Sayre  ? — 1  understand  they  were. 

Major  Rainxford  sworn. 

Examined  by  Mr.  Allcyne, 

"Do  you  remember  receiriog  Mr.  Sayre  into 
your  custody  f -— Ye^. 

Do  you  recollect  at  what  time  ? — Upon  the 
sad  of  October. 

Bute  you  the  warrant? — I  have.  [Pro-* 
duces  the  warrant.] 

By  Tirtue  of  this  warrant  you  received  Mr. 
Sayre  into  close  custody  ? — 1  did. 

Did  voo  refuse  any  person's  seeing  him  P— 
Yes.     I  did.* 

Did  you  conceive  yonrself  bound  so  to  re- 
fusOi  because  it  was  directed  you  in  the  war- 
rant to  keep  him  in  dose  custody  P — T  do.  By 
the  praetice  of  the  Tower,  when  a  person  is 
ordered  to  be  kept  in  close  custody,  no  person  is 
to  have  access  to  him  but  by  an  order  of  the 
aecretary  of  state ;  and,  in  onsequence  of  that, 
I  did  refuse  several  persons  access  to  him. 

Do  you  know  my  lord  Rochford's  band- 
Writinij^  P 

Mr.  Serj.  Davy,  That  is  not  meant  to  be 
dknoted. 

L.  C.  J.  D«  Grey.  Did  you  receive  any  par- 
ticular directions  from  the  secretary  of  stale  P 
—No. 

No  particular  message  P — Nothing  but  the 
warrant. 

The  Warrant  read. 

«•  October  23. 1775. 

*'  William  Henry,  earl  of  Rochford,  one  of 
the  lords  of  his  Majesty's  most  hon.  privy  coun- 
caf,  and  principal  secretary  of  state,  &c.  &c. 

**  These  are  in  his  majesty's  name  tu  autho- 
rise snd  reoiiire  you  to  receive  into  your  cus- 
tody the  bony  of  Stephen  Sayre,  esq.  herewith 
aeat  yob,  being  chargedf  upon  oath  before  me, 

•  See  Vol.  19,  p.  983. 

•f  In  a  Note  to  the  43d  Letter  of  Junius,  dated 
January  30,  17T1,  (see  Woodfali's  edition,  vol. 
itf  pp.  191,  192,)  is  some  criticism  on  the  offi- 
ebd  French  of  this  brd  Rochford.    The  lan- 

giage  of  this  warrant  is  aukward.  Concern- 
g  the  doctrine  that  a  relative  is  to  be  referred 
Io  the  last  antecedent,  gee  vol.  10;  p.  147 ;  voL 
19,  p.  1110. 

VOL.  XX. 


ona  of  his  majesty's  princi|ial  lecretaries  of 
state,  with  treasonable  practices,  and  to  ke«p 
him  in  safe  and  close  custody  until  he  sIiaII  b« 
delivered  by  due  course  of  law ;  and  for  ko 
doing  this  shall  be  \ii\ir  warrant.  Given  at  St. 
James's  on  the  23a  of  OctoJier,  1775,  io  the 
15th  year  of  his  majesty's  reign. 

«*  To  earl  Cornwallis,  constable  of  his  ma- 
jesty's Tower  of  London ;  or  to  the  heutenaot 
of  the  Tower,  or  his  deputy." 

L.  C.  J.  De  Grey.  Are  all  your  warrants 
with  prisoners  committed  into  your  custody,  to 
receive  them  into  dose  custody  P — No ;  in  the 
case  of  lord  Ferrers  and  k>rd  Byron,  f<ir  mur* 
der,  who  were  committed  by  the  House  of 
LonU,  these  warranta  were  c<inceived  in  other 
terms ;  but  the  warrants  from  the  secretary  of 
state,  which  are  for  state  prisoners,  are  always 
to  close  custody. 

Have  you  gut  the  warrant  for  the  admission 
of  M  rs.  Sayre  P — I  have.     [  Produces  it.^ 

Was  any  body  else  |ieruutted  to  see  bim  P— p- 
Nobody. 

The  Order  fbr  the  Admission  of  Mrs.  Sayre 
read. 

"  October  23,  1775. 

"  William  Henry,  earl  of  Rochford,  one  of 
the  lords  of  his   majesty's    most  honourable 

Srivy  council,  and  principal  secretary  of  states 
:c.  &c.  &c. 

"  These  are  in  his  majesty's  name  to  autho- 
rise and  require  you  to  permit  and  suffer  Mrs. 
Sayre  to  have  access,  from  time  to  time,  to 
Stephen  Ssyre,  esq.  her  husband,  a  prisoner  ia 
your  custody ;  and  for  so  doing  this  shall  be 
your  warrant.  Given  at  St.  James's  the  23d 
of  October.  Rochford." 

*'  To  earl  Cornwallis,  constable  of  his  ma- 
jesty's Tower  of  London ;  or  to  the  lieutenant 
of  the  Tower,  or  his  deputy." 

Mr.  Serj.  Adtiir.  We  are  now  goinfif  to  prove 
that  applications  were  made  at  the  Secretary 
of  State's  office  by  some  gentlemen  for  admin 
sioo  to  Mr.  Sayre,  which  were  refused. 

JoAn  ElliSf  esq.  sworn. 
Eiramined  by  Mr.  Serj.  Adair, 

Did  you  make  any  application,  or  were  yoa 
present  when  any  application  was  made  at  the 
Secretary  of  State's  office  respecting  Mr. 
Sayre  P— Upon  the  33d  of  October  1  received 
a  note  from  Mrs.  Sayre,  to  acquaint  me  that 
her  husband  was  committed ;  and  about  ai& 
hour  afterwards  she  sent  a  gentleman  to  me, 
that  I  supposed  was  either  a  clerk  or  one  of  llie 
partners  in  the  bank,  requesting  that  I  would 
go  down  to  the  Secretary's  office  anil  try  what 
1  could  do  for  the  service  of  her  busbiibd  who 
was  under  those  disagreeable  circumstances, 
and  to  take  such  steps  as  I  thought  proper 
upon  the  occasion  :  upon  this  I  went  and  ap- 
plied to  s«»me  of  my  friends,  and  consulteil 
them  to  know  what  was  proper  to  be  done.  € 
applied  to  lonl  Effingham,  and  we  went  loffe- 
ther  to  Mr.  Burke,  and  we  agreed  that  it  was 
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Moper  to  ffo  all  logetbcr  ta  Ike  Si*creUr}  *fl  of-  |      IVav  pgrmwriop  ^raotcd  to  %ny  body  Hw  Wit 

nee,  and  tberp  to  make  appUcmiinn. If  the  ;  91rB.  Kayrc,  (hat  jpou  koow? — Nat   to    obj 

Coort  m\H  permit  me,  I  mode  a  Ktile  miDUteof  :  knottl«dge ;  for  I  abooM  have  trailed  epoa 
what  paaacd  at  the  Secretary 'a  office,  within  j  Mr.  ^Sayre ;  for  1  rrceired  a  note  from  him  to 
■bom  three  lionra  after  1  returned  home. 

L.  C.  J.  De  Grey.    Yoa  oiay  ret reab  your 
memory  by  kwkiDg  at  it. 

Mr  IS/Zurifadi.  October  the  23d, abont  trn 
in  the  moroing,  3Ir«.  ttayre  wrote  me  a  noie, 
wbereio  abe  aientioDed  tbat  her  hu^hand  was 
apprehended  by  a  wamut  from  the  Secretary 
«f8cate.  About  oue,  or  after,  bhe  sent  nie  a 
Bieaaage  by  a  g^tlemmn  whom  I  soppaee  to  be 
•tte  (it  the  prtoera  in  hia  bank,  to  desire  I 
would  ipo  to  kird  Rocbfbrd'a  MEtct  to  enquire 
into  thovitoatioo  of  her  hoabaad,  and  lake  such 
stepa  as  were  ncctaaary  for  hia  beoefit.  AAer 
InriofiT  cooautied  with  aome  frieoda,  1  went  to 
lord  Roehfiird's  office,,  accompantcd  by  kntl 
£ffioi3;hiiro  and  Mr.  Burke,  and  applied  to  the 
Uodcr  Secretary  coocemio|^  the  warrant  by 
which  Mr.  Sayro  waa  apprehended.  The 
Under  Secretary  answered.  That  he  waa  com* 
mittrd  to  the  Tower  for  treaaooaMe  practiecf. 
I  demired  then  to  know  what  waa  the  oonline- 
ment  he  waa  under :  hie  answer  waa.  That  the 
wairaat  directed  he  should  be  under  safe  and 
ck>se  eu-tofiv.  I  then  d^vired  to  know  if  any 
of  his  friends  or  his  wife  mif^ht  have  acceaK  to 


him  :  his  answer  was,  Tliat  they  must  apply 
to  the  Tower  to  aidre  this  f|Oestiou.  I  then 
deniandid  whether  .Mrs  S«iyre  wight  hare  ac- 
oeas  10  litrr  luiaband:    be  replied.  She  rou>t 


bejf  1  wouhl  fo  to  the  Tl»wcr«  aad  ect 
but  in  my  way  I  called  npoa  Mr.  Reyookb  at 
bis  office,  and  he  tohl  me,  nobody  waa  per- 
mitted to  go  to  the  Tower  but  Hca.  Say  re. 

M  r.  Atioritai  CtmeraL  You  muat  oot  omb- 
lino  what  Mr.  ReynoMa  told  yoo. 

L.  C.  J.  Dtf  Grty.  Blr.  Ke^nolda.  wba  ia 
the  best  witnem  to  that,  telle  you,  aobady  was 
permitted  to  bate  aaeeaa  la  Mr.  Sayre  m  tba 
Tower  but  Ura.  Sayie. 

[The  efideaoe  fur  the  plaintiff' being  c1oaed«* 
Mr.  Attorney  Ciencral  made  a  speccfa  to  thm 

*  **  AMerman  Lee  waa  called,  but  not  being 
present  waa  not  awom. 

'*  As  soon  as  the  er  idence  on  the  part  of  tha 
plaintifr  waa  gone  through,  Mr.  Attorney  Ge- 
neral  roae  in  aebalT  of  tlie  defendant,  replying 
to  what  had  been  ad? anctd  by  the  Beeonler, 
and  animftdvertiog  on  the  etidenee  adduced. 
In  the  course  nf  his  speech,  this  lawyer,  with 
amamog  akill,  rerened  the  picture  wnich  haul 
been  drawn  by  his  hsamed  opponent,  abewing 
that  brd  Rochford  had  done  no  more  than  waa 
strictly  ciinformable  to  the  duty  of  an  ordinary 
magistrate,  and  that  it  would  hare  been  acan- 
dafou»ly  negligent  for  a  person  who  filled  the 
high  and  important  atation  of  a  Secretary  of 


apply  lo  the  Tower,  and  if  she  had  not  admis  •  !  Stale  to  hare  done  less.  He  urged  the  alarm* 
aioD,  mighi  then  ap|ily  to  the  Secretary  of  j  in;;  nature  of  the  charge  allei^l,  declaring  that 
Sffate.  I  could  not  help  obserring  o|mhi  I  hie,  ;  neilher  its  absurdity  nor  ila  improlMbility  was 
Aai  lord  Rorhford  might  aa  well  say  directly  •  a  sufficient  reason  for  any  ma^pstrate  to  liaf  a 
whether  he  would  permit  her  to  bare  accrss  to  :  |>aseed  it  o«cr  without  taking  legal  notice  of  it  i 
her  husband  or  not ;  that  I  was  desired  by  Mrs.  I  he  tlien  proved  from  the  erideoce  wliich  tba 
8«yre  to  come  down  to  the  office;  that  I  acted  ;  Court  had  juat  heard,  that  lord  RochfiNtTaoon- 
/rum  moiirea  of  humanity,  and  thai  I  would  :  duct  had  uot  only  been  strictly  legal,  hot  thai 
Dot  quit  the  office  till  1  reeeired  from  loni  '  the  w  hole  of  the  busioeas  had  been  transacted 
Rochford  an  explicit  anawer  whether  he  would  i  with  all  poeaible  politeness  and  drility  to  the 
permit  her  to  hare  aceeaa  to  tier  husband,  or  j  plaintilT.  He  answered  the  objections  of  the 
not.  1;  pon  thia,  the  Under  Secretary  went  in  Recorder  one  by  one,  and  endearoored  to  ahew. 
In  lord  Rochford,  and  returned  thia  anawer  |  that  the  raaterial  grounda  of  complaint  alleged 
That  Mrs.  Sayre  muat  make  application  at  the  in  the  declaration,  riz.  the  israiiy  a  warrant  to 
Tower,  aod  if  that  was  not  aaiiefinetory  they  seise  papers,  the  oommitting  only  far  treason- 
might  apply  to  the  Secretarr.  I  repeated  my  able  practices  fallboogb  the  waramt  to  nppn- 
obaerratMNi,  that  my  lord  Rochforo  might  aa  !  bend  contained  a  charge  of  high  treason|^  and 
well  at  once  gire  an  explicit  anawer  ;  and  it  j  theiefnsing  to'admit  bail,  and  the  comoutting 
^ouM  be  but  genteel,  if  he  meant  ehe  should  |  to  ckiae  custody,  were  ill-fbanded,  and  wonU 

not  bear  the  infcreocea  deduced  from  tbcflii. 
In  answer  to  the  first  ha  instanced  the  sbsnluta 
•eceeaity  of  the  practice  in  caacs  of  sasuiuup 
of  treaeon,  and  urged  the  freqoencj  or  it  in 
oommon  cases  of  felon?,  where  naagistratca 
without  scruple,  search  the  persona  and  kM^. 
ingi  of  highwaymen,  footpada,  Sec  many  of 
whom  bare  been  conricted  and  anffinad,  in  cno* 
sequence  of  eridcnce  so  obtained :  without  any 
idcNi  prerailm^  that  they  had  been  illegall/ 
treated ;  he  wished  therefore  to  know  on  what 
principle  of  law  the  practioe  waa  olgacted  to, 
quoting  lord  Coke  in  eopport  of  it. — in  reply 
to  the  second,  be  declared  it  waa  the  newest 
kind  of  obfectioo  that  ever  waa  made  in  a  court 
chaoging  tha  crinw  aDcgcd  thua  a  capt* 


hare  access,  to  let  me  carry  an  order  for  that 
purpose  to  her  immediately.  Though  I  re* 
Mietlly  urged  the  above  obaerratioo,  the  Under 
««'cretary  wouM  make  no  other  anawer  than  at 
first,  to  wit,  She  might  apply  to  the  Tower, 
where,  if  she  was  refused,  she  might  apply  to 
the  Secretary's  office. 

Did  you  go  lo  the  Tower,  in  consequence  of 
that,  wiih  Mrs.  Sayre  or  any  other  person  f— 
1  waited  upon  Mrs.' Sayre  in  the  erening :  she 
told  me,  no  sccesa  was  permitted  to  her  hus- 
band, except  to  heraeff. 

1  think  you  mentioned  that  you  applied  to 
know  whHher  Blrs.  Sayre  and  Mr.  Sayre'a 
friends  might  hare  pemisiioB  to  aca  biin»— 
Yes. 
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jury  ID  behalf  of  the  defendant,  and  then  pro- 
«i!eded  to  examine  bii  witnesses  as  foUowa :] 

.  ,  Fon  THB  Defendant. 

l^rancU  BAchardton^  ca^.  aworn. 

by  Mr.  Solicitor  Oeneral. 


Are  YOU  an  adjutant  in  the  guards  ?7- Yes, 
in  the  first  battalion^  in  the  first  reipinent. 

Were  yon,  in  the  month  of  October  last, 
itationed  m  the  Tower  ?— I  was. 


tal  ofience  to  a  misdemeanonr,  was  sorely  a 
mark  rather  of  the  magistrate's  lenity  than  bis 
rigour. — With  regard  to  the  refusing  bail,  it 
had  not  beenpro?ed  that  any  bail  was  legally 
teDdeifd.  The  law  required  jtt  all  bailable  of-* 
fences,  that  the  names  and  descriptions  of  the 
tair  should  be  made  known  to  the  magistratea; 
it  had  not  been  pretended  that  a  hint  even  was 
offered,  who  the  persons  were  that  were  to  b^ 
Ae  hul ;  and  finally  in  regard  to  the  commit- 
ment to  safe  and  close  custody,  he  knew  no 
Other  legal  custody  ;  the  words  were  the  usual 
and  formal  words  of  warrants,  from  the  day 
that  warrants  were  first  translated  into  English ; 
they  were  a  literarand  close  translation  of  the 
old  Latin  words  *  in  salvft  et  arctiL  custodiii.* 

**  Mr.  Attorney  General  look  great  pains  to 
exculpate  Mr.  Richardson  from  censure,  shew- 
ing that  he  would  have  been  guilty  of  the  most 
contemptible  and  infamous  conduct,  had  he 
Borne  the  king's  commission,  and  yctcoocealied 


Pleaae  to  look  at  that  paper.  la  that  the  in-i 
forniation  that  yon  made  upon  oath  before  var 
lord  Rocbfbrd? — Yes,  here  is  my  ban((- 
writing. 

You  were  sworn  to  i^  ?^-I  waa^then« 

[It  is  read.] 

'*The  voluntary  Information  of  Francis 
RiCUARDsoN,  Adjutant  to  the  first  batta- 
lion of  the  fifsc  regiment  of  fbot-guardS| 
aworn  before  me,  one  of  his  Majesty's 
principal  Secretaries  of  State,  this  day, 
the  90th  of  October,  t775 ;  who  sayi, 

*<  That  he  the  said  Francis  Richardaoo  did* 
on  Thursday  the  19th  of  this  moath,  on  or 
about  the  hour  of  18  o'ck>ck  at  noon,  meet 
Stephen  Sayre,  esq. ;   banker  in  Oxford -road, 
at  the  Pensylvania  coffee-house,  in  Birchin- 
lane,  wjben  he  told  the  aaid  intbrmant  that  he 
intended  to  have  wrote  to  him,  and  that  ha 
wished  to  have  ten  minutes*  conversation  with 
him;   whereupoa    they  both  went  up  stair*- 
into  a  private  room  in  the  said  house,  ami  after 
the  aaid  informant  had  shut  the  door,  at  the  de- 
sire of  the  said  Stephen  Sayre,  he  the  said 
Stephen  Sayre  said,  he  hoped,  as  they  had  bee» 
long  friends  and  countrymen,  that  the  inform-  ' 
aut  wouki  not  betray  the  confidence  he  wa» 
going  to  put  in  him ;  and  upon  the  informant's 
assuring  him  he  would  not,  the  said  Stephe« 
Sayre  enquired  what  power  the  informant  had 
in  the  Tower? — Whether  he  could  keep  the 
gatea  open  ? — Whether  he  could  not  fix  what 
number  of  centmels   be  thought  proper?-— 


bis  knowledge  of  a  plan  to  insult  and  endanger 

bis  person,  (a  plan  whicb^ however  apparently  I  Whether  alt  ordera  did  not  go  through  him,  aa' 


abaord,  was  nevertheless  practicable  f)  and  ex- 

eaining  how  fkr'a  man  was  boond  by  any  in- 
rmatioo  given  him  In  confidence,  assertin|f, 
that  when  the  information  went  beyond  a  cer- 
tain \egf\  point,  it  was  no  less  impudent  and 
diuing  in  the  person  {giving  it  to  expect  confi- 
dential secrecy,  than  it  was  unwarrantable  and 
dluigeroos  for  the  party  to  whom  it  was  im- 
|iafted  to  conceal  it  Upon  this  ground  he  jus- 
tified Mr.  Richardson :  wliom  he  described  as 
a  man  deserving  the  thanks  of  the  public,  for 
hating  so  well  discharged  his  duty,  in  a  case 
of  a  very  nice  and  imiMi^nt  nature. 

"  In  observing  upon  the  evidence  he  animad- 
verted with  much  severity  .on  Mr.  Reynolds, 
who,  he  said,  had  behaved  to  lord  Rochford 
iflth  great  impertinence,  and  bad   very  ek>- 

auently.  informed  the  Court  how  rudely  be  had 
ealt  with  a  poor  secretary  of  state  and  a  poor 
adjutant  of  the  guards,  to  whom  he  had  offered 
his  law  advice  gratis^  which  they  in  a  most  m- 
anlting  manner  had  neglected  to  follow. 

**  After  a  very  long  and  powerful  speech,  en- 
fordng  the  fulmess  of  his  client's  justification, 
and  orfj^ioj^  repeatedly  that  there  was  clearly 
no  malice  m  what  lonl  Rochford  had  done,  but 
ibat  the  whole  of  his  conduct  arose  from  the 
necessary  discbarge  of  his  official  duty ;  he 
concluded  with  expressing  hb  hopes  that  the 
jury  would  cobfine  their  thougiita  to  the  mat- 
ters specifically  stated  and  laid  down,  and  not 
hare  recourse  to  their  imagioatiotts ;  that  act- 


adjutant  ?— Who  bad  the  care  and  keys  of  the 
magazine  and  arsenal?— What  aituatkm  the 
men  were  in,  in  respect  toammunitkMi?— >lf 
by  presents  or  promises,  the  informant  had  it 
in  his  power  to  make  the  soldiers  stand  neuter^ 
in  case  there  should  be  occasion?— The  said 
Stephen  Sayre  then  said,  if  there  was  not  a 
change  in  government,  liothcomitriea  would  ba 
rnioM ;  and  that  there  was  a  scheme  laid  ia 
which  the  informant  might  be  iostruaiental  \m 
saving  this  country  and  America  from  ruin,  iff 
he  had  but  resolution  and  good  will.  The  in- 
formant replied,  whenever  he  was  called  upon» 
he  hoped  he  should  not  prove  deficient  ia 
either.  The  informant  then  desired  the  said 
Stephen  Sayre  to  explain  himself,  which  he 
did,  by  saying,  the  people  were  determined  Ur 
take  the  government  into  their  own  hands,  and 
the  time  was  near  at  hand  :  that  they  bad  a  set 
of  fine  fellows,  who  were  only  waiting  the  op- 
portunity :  and  that  as  to  tearing  to  pieces  lord 
Mansfield,  lord  North,  kird  Bute,  6lc,  it  would 
be  of  no  material  conseouence;  they  roust 
strike  at  the  fountain-head:  to  which  the  in- 
formant made  answer.  You  dooH  mean  the 
king!  The  aboveroenttoned  Stephen  Sayre  re- 

iog  thus  conformably  to  law^  justice  and  equity, 
he  doubted  not,  as  honest  and  conscientinua 
men,  they  would  lay  their  bands  on  their  breasta 
and  give  a  verdict  Ibr  ttfe  defendant."  Mom. 
Chron. 
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plied,  Yo8 :  that  thp  kitip  wat  at  the  bottom  of 
all;  l«»r  III*  bflieveil  Ion)  North  was  heartilv 
aick  of  ihe  biisitipu :  h(*  then  wrnt  on,  and  said, 
The  df siifn  k  as,  to  seize  the  kinir  ffoini;  t»  the 
House  oi  Lorilti  on  tin*  36tli  instant,  and  to 
convfv  his  mnj«*«(tv  to  the  Tower.  The  in- 
ffirniHSt  then  uskei!,  h  bather  the}*  intended  to 
de«itri*}'  the  kinic?  The  ahovesaid  8te|ilien 
6<t\re  ansMertd,  No,  but  to  send  him  to  his 
Gei man  dominions;  and  that  inajnr  Lubillier, 
or  a  major  of  a  name  like  that,  had  been  em- 
ploye<l,  lorM)me  liiue  past,  to  distribute  money 
to  the  sohliers  i»f  I  he  f«iot  guards  and  had 
already  dii^trihiited  1,6(>0/.  for  the  pur|»ose  of 
alienatiiijH^  their  afferlions  from  ^ofernmeni, 
and  to  piep  re  them  for  a  rerolt:  and  that 
the  aliorename<t  Stephen  Savre  said,  he  wish- 
ed the  informant  would  instif  into  the  lirst  bat- 
talion of  fool-Kuards  a  notion,  that,  if  a  chan^ 
cf  i^oTemiUfOt  should  tuke  place,  their  pay 
■bouhl  l>e  raised,  in  pro|iortion  to  the  dearness 
of  pmrisions  ;  and  that  he  would  send  the  in- 
formaul,  in  a  day  or  t»o,  10  or  $0/.  for  the 
pur|hiae  of  making  himself  popular  with  the 
soldiers ;  and  thnl  if  the  informant  cMiutd  not 
liricff  them  over  to  fall  in  with  the  said  Stephen 
8ayre*8  Si:henie,  he  would  at  least  prerail  on 


Did  he  desire  you  to  go  to  lord  Rochford  ?— • 
Yes :  lie  de^ind  me  to  go  alonflr  with  hiio. 

Cieneial  Craiir  it  ^onr  commanding  officer  f 
— Aly  immediate  commaiNlmg  officer. 

CroKs-exauiined  by  Mr.  8erjeant  Adair. 

How  lonK  hate  you  been  acquainted  with 
Mr.  S3\  re  f — Hrtweeu  six  and  seven  \  ears. 

'I  III  re  has  been  a  ctHisiilerable  deifrt  e  of 
freeilom  l»eiwr*en  }ouf— In  the  common  ac- 
ceptation ol  the  word  there  Mav  ibe  ap|iearance 
of  intimacy  ;  we  ne«er  visited  at  our  re«i»ec- 
live  houses  ;  theie  was  an  appearance  of  lami- 
liarity,  uiofideuce  and  freeilom. 

Have  you  never  vimte^l  Mr.  Say  re  during 
that  time.^ — 1  never  visiied  him  at  his  house 
that  I  recollect :  I  remember  aU»nt  six  years 
aifo  that  I  met  hun  at  the  bouse  of  a  Mr.  I>e 
Bnrgh*8,  hut  never  Tisited  bioi  at  hia  owo 
houve,  as  I  know. 

Was  there  any  correspondence  kept  up  by 
letter  or  otherwise  b«-tween  you  and  Mr.  Sayre 
durinif  that  time  i — Not  that  I  recollett 

Yoit  mean  then  to  say  you  were  intimats 
with  Mr.  Hayre  during  these  six  or  seven  years, 
because  you'have  met  with  biro  in  the  si  reel  aud 
conversed  with  him,  and  once  met  with  him  at  a 


thcni  to  Stand  neuter :  that  the  informant  was  I  Mr.  De  Burgh's.' — IVe  met  as  country  men  ;  I 
to  be  in  the  way  on  the  morning  of  the  26(h  in- 
stant, and  ou  a  signal  given,  vihicb  would  be 
communicated  to  him  in  due  time,  that  the 
king  was  brought  to  the  Tower,  the  informant 
ivas  lo  lei  him  in,  and  the  populace  with  dim, 
then  to  see  the  gates  shut,  ami  to  put  them  in 
possession  of  the  magazines  and  arsenals,  and 
to  tix  t  usiy  ceiitinels  at  the  (;oTernor's  door, 
and  when  they  had  t;ot  the  king  in  their  pos- 
session, they  were  to  issue  proclamations  under 
the  kiiit^*s  si;r|i  manual ;  to  call  a  new  cotmcil ; 
to  annul  the  authority  of  all  officers,  civil  and 
military,  of  which  the  said  Htephen  Say  re's 
Trends  should  difcappruve  ;  that  the  lord  mayor 
was  at  tlie  Name  time  to  order  Ihe  sheriffs  to 
rais«'  the  posse  comitatus  to  keep  the  peace  near 
the  Tom  er;  and  that  proper  constables  would 
likewise  be  onlered.  The  aforesaid  Stephen 
Sayre  enquired  particularly  into  the  aituation 
of  the  ma^fazine  at  St.  James's  guard,  and  the 
state  of  that  in  \\\i\e  Park,  and  fiiully  con- 
cluded by  Raying,  *Tlie  attempt  would  entirely 
depend  on  their  opinion  of  the  tem|)er  of  the 
people  of  that  day.      Fra.ncis  Richardson." 

**  Sworn  10,  and  signed  by  me,*  the  day  and 
year  above  written.  Kocufokd.'* 


Did  any  body  go  with  you  to  lord  Rochford, 
or  <!id  yiiU|;o  by  yourself? — I  went  with  gene- 
ral ("ruig. 

Hud  yon  communicated  ta  general  Craig 
any  thing  of  this  matter  i* — Yes,  the  greater 
part  of  it :  i^eneral  Craig  declined  Lein:;  T'i^y 
t««  ihe  name  of  the  person  of  whom  1  received 
this. 


was  always  Tery  bappy  to  see  Mr.  Say  re,  aad 
be  ne. 

Mr.  Scij.  Var^,    What  country  men  are  ye 
— We  were  both  born  in  Americs. 

Mr.  Serj.  Adair,  Then  you  coBceife  the 
common  acceptation  of  the  word  *  intimate'  is 
applied  to  people  who  for  six  or  seven  yeara 
together  never  visit  each  other  or  keep  up  any 
correspondence,  but  who  speak  wbeo  they 
meet  in  the  street  ? — We  were  nut  intioiate. 
I  must  appeal  to  your  lordship  whether  geiH 
tiemen  are  to  use  such  treatment  as  this  I 

L.  C.  J.  De  Grey,  Upon  being  asked,  h% 
explains  what  his  idea  is,  there  is  no  insputn- 
tion  lies  upon  the  witness ;  accord ioar  to  thm 
common  idea  of  words  I  should  have  thuught 
tl^ey  did  not  im|iort  an  intioMcy,  but  be  ex- 
plains what  he  means. 

However,  that  was  the  state  of  your  ac- 
quaintance and  intimacy  with  Mr.  Sayre  tiiat 
yon  have  given  an  account  of? — Yes. 

Do  you  apprehend  it  likely  that  a  person  ae 
acquainted  and  with  such  a  degree  of  iotH 
roacy,  whatever  it  was  that  you  would  rfe- 
scrilie,  would  idace  a  cootidence  io  you  id  tbe 
manner  you  bare  mentioned? — It  is  likely^ 
for  two  reasons:  in. the  fir^t  place  I  bave  al- 
ways expressed  sn  approbation  of  the  Aweri- 
cans  and  their  cause ;  1  hope.  Sir.  you  a|K 
prove  of  that :  the  other  is,  that  no  other  offiser 
in  the  Tower  could  have  served  him  io  thai 
manner  but  myself. 

Then  you  were  a  likely  person  to  have 
served  him  in  that  manner,  you  conceive  ?— 
Appnrently  1  \ias. 

What  time  of  day  did  this  eouversatioo 


Tills  appears  to  afford  another  instance  of    at  the  cotfer-house  ? — At  twelve  o'clock. 


lord  Rochlord's  otlicial  iucorrcclness  of  lan- 
guage 


Did  you  meet  accidentally  or  by  appeiat* 

ment  ?— AccideutaUy. 
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Wbo  b«f  ao  Che  eoBTemtioo  ?— Mr.  Stjwe. 

In  the  eoffee-honte  ? — Yet,  he  was  wriUag 
a  letter  wheo  1  came  up  to  hioi. 

Were  any  peraons  present  or  within  hearioff 
when  Mr.  8ayre  be^D  that  conversation  ?— I 
don't  recoHect  any  body  in  particular. 

Did  you  continue  to  ctMirerse  auy  time  io 
the  coffee-house?^ Mr.  Sayre  was  writing  a 
letter ;  as  soon  as  he  bad  finisbed  it  he  said  he 
intended  to  have  wrote  to  me,  and  wanted  to 
speak  to  me, 

At  whose  instance  was  it  tliat  you  withdrew 
into  another  room  ? — Mr.  Say  re's  requeat 

I  think  you  say  he  looked  the  door  opoD  the 
occasion  P — Locked  or  abut  the  door. 

In  the  conversation  with  Mr.  Sayre  yoo  have 
mentioned  that  a  major  Labellier,  or  some  per- 
son of  a  name  like  that,  Mr.  Sayre  t4>bJ  you 
had  distributed  a  sum  of  money  among  the 
guards.    Did  that  pass  .^— Yes. 

Did  you  know  any  tbinsf  of  that  person  that 
was  named  ?»1  never  hcmcd  of  such  a  name 
before. 

Did  you,  in  consequenoe  of  the  converaation 
that  hail  passed  between  yoa  and  Mr.  Savre  at 
auy  time  before  your  information  at  k>rd  bock- 
ford's,  make  any  enquiry  concerning  that  per- 
son ?— I  did  not. 

Did  vou  make  any  enquiry  among  the  sol- 
diers of  the  ifuards  whetlier  any  such  thing 
bad  passed  as  was  sUpimaed  to  have  piasstfd  io 
that  conversation  ? — No,  1  went  immediately 
to  see  the  i^eoeral. 

This  )Ni89ied  on  the  SOth  of  October?— I  be- 
lieve on  tlie  IQtli. 

When  did  you  give  the  information  Io  lord 
Rochfordf^l  went  immediately  to  look  for 
the  4feneral ;  f  believe  it  might  be  about  three 
o'ck>ck  that  day. 

Did  you  go  to  k>rd  fiochford  the  tame  day  f 
—The  same  day. 

I  think  the  information  is  not  dated  oo  that 
day :  was  the  information  given  that  day  or 
the  day  following  ?— The  day  following. 

At  what  time,  as  near  as  vou  can  reooUcot  ? 
— I  believe  about  ten  or  deven  in  the  fore- 
noon. 

You  were  at  that  time  upon  doty  at  the 
Tower?— Not  while  1  was  at  lord  Rochford't. 

But  it  was  your  station  ? — Yes. 

Did  you  at  any  time  between  the  conversa- 
tion with  Mr.  Sayre,  and  the  time  of  your  in- 
formation given  to  lord  Rochford,  return  to 
? our  duty  at  the  Tower?— Yes,  1  lay  in  the 
'ower  that  night. 

You  are,  1  think,  aa  officer  in  the  first  regi- 
ment of  guards? — Yes. 

Jt  was  that  regiment,  I  think,  which  was 
meotiosed  in  the  conversatiop  between  yoa 
and  Mr.  Sayre?— He  spoke  of  all  in  general : 
be  spoke  of  the  first  regiment  then  ;  of  that 
which  waa  immediately  under  my  care  as  ad« 
jiUant. 

.  iloney,  be  said,  bad  been  distributed  among 
the  soldiers  of  the  foot-guards  ?— There  are 
seven  baAtalions;  I  am  adjutant  to  the  first  bal- 
Islioo  of  the  ficst  RgiffiCBL 


Did  yqo  make  any  enquiry  iato  that  matter? 
—No;  .because  1  was  desired  by  my  lor4 
Rocbford  not  to  make  any  enquiry  about  the 
matter,  for  fear  of  discovenng  ihe  oiatter :  I 
suopose  you  mean  to  contiiie  roe  to  that  parti« 
cular  day,  I  was  desired  to  mention  it  to  no 
person  whatever. 

L.  C.  J.  D«  Grtjf.  FiHeen  hundred  pounds 
is  not  said  to  be  given  to  the  first  liattalion  iu 
the  Tower ;  but  among  the  foot-guards  ?— 
Yes. 

When  this  particular  was  mentioned  to  yoa 
of  money  being  aotoally  diatributed  among  the. 
guards,  you  did  not  think  it  necessary,  before 
you  gave  ao  information  upon  that  aubiect,  Uk 
make  anv  enquiry  at  all  into  the  truth  of  that 
fact  ? — No,  because  J  thought  it  would  cooie- 
out  of  courae. 

Nor  is  the  person  mentioned  in  that  infor- 
mation ? — No,  I  thought  it  not  necessary. 

In  fact  you  did  not  do  it  f  «-No.  . 

Did  Mr.  Sayre  seud  you  the  10  or  80/.  yon 
spoke  of?— No,  he  promised  to  meet  me:  I 
staid  till  three  o'ckiOK  at  my  own  apartments: 
that  was  the  Saturday,  I  believe,  following  ; 
but  he  did  not  come :  that  money  was  to  he 
distributed  among  particular  iwrsoiis,  Uie  ser-. 
jeants  of  the  guards :  I  w^  going  to  kiok  for 
Mr.  Sayre ;  i  met  Mr.  Sayre  in  a  coadi  wit(i 
Mr.  Rey nobis. 

L.  C.  J.  De  Grey.  Before  he  went  to  the 
Tower?— Yes. 

Did  you  stop  the  coach  ?— I  did. 

Did  you  desire  to  speak  to  Mr.  Sayre  .^— I 
dul. 

For  what  purpose  ?— To  get  the  money  :  I 
thought  it  my  duty  to  get  the  money  :  J  was 
desired  to  see  Mr.  Sayre  upoe  the  siib|ect ;  to 
encourage  him  in  the  stteiiipt ;  to  get  out  what 
I  could  from  him :  I  looked  upon  it  Io  be  my 
duty ;  and  1  would  do  it  agf in :  imuiedialeljr 
upon  coming  to  the  coach,  Mr.  S»yre  oftered 
to  stop ;  and  he  said  he  was  goioir  to  ■ 

L.  C.  J.  Df  Grty  Before  this,  had  yo« 
settled  any  matters  with  Mr.  Sayre  about  re- 
ceiving the  money  ? — At  first  he  said  be  would 
come  with  it  to  me :  afWrwards  he  said  it  might 
create  aome  suspicioD,  and  he  would  send  it  by 
some  trusty  person  in  a  letter. 

Then  there  was  no  appointment  of  a  meeting 
for  that  purpose  ? — No. 

Did  Mr.  Sayre  express  a  readiness  of  speak- 
ing to  you  then  ? — He  ofiered  to  stop  the  coacb 
and  take  me  in. 

Did  he  ask  you  to  come  into  the  coach  ? — I 
cannot  recollect ;  but  1  believe  he  did  :  some- 
body asked  me  to  come  in ;  I  said  I  would 
walk :  it  was  just  by  the  court  Mr.  Reyuokis 
lived  in  ;  Salisbury-court,  1  believe  it  is ;  and 
Mr.  Sayre  said  be  was  going  to  stop  in  that 
court.  I  followed  the  coach  for  the  purpose  of 
speaking  to  him. 

Did  yon  go  to  Mr.  Reynolds's  house? — 
Yes,  Mr.  ReynoMs  was  there;  and  a  little 
man  in  black  got  out  of  the  coach :  they  led 
me  into  a  little  room  en  the  lef\  hand. 

Did  any  thug  particolar  pass  tbso  f— Yss» 


1307] 


17  GEORGE  III.  Adionjir  take  Imprisonmud^  [IS68 


I  ipoke  mt  I  liadbeeo  detired:  I  told  Mr.  Sayre 
I  bad  oooiidered  the  matter  wtrj  alteoti? ely, 
ADd  1  tboti^t  it  WM  feasible. 

Who  was  present  tberef— Nobody  but  Mr. 
Bay  re  and  1. 

At  whofie  desire  did  you  witbdraw  into  a  pri- 
irate  nH>ui? — Mr.  R«>no1d«*s:  tbey  opeiied 
the  door ;  Mr.  Ssyre  went  into  tbe  room,  and  I 
followed  bim  :  there  was  a  serf  ini-maid  clean- 
ing the  bearib :  she  went  oot  and  left  us  to- 
gether. 

Withoat  any  desire  expressed  by  you  to  have 
aoy  private  eooverssiion  r— Yes. 

How  lonfv  did  yoo  continiie  with  Mr.  Sayre 
at  that  time  ? — I  believe  a  quarter  of  an  iMMir. 

Did  lie  give  yoo  any  money  then? — He 
polled  out  b*s  purse,  and  said  he  had  but  half  a 
guinea  and  a  key  ;  hot,  said  he,  I  will  meet 
you  at  tbe  New  England  cotfjie'  hoose  at  one 
o'clock,  and  will  give  it  you  then ;  too  will 
give  me  your  oote  of  band,  and  it  will  look  like 
Money  -.—but  there  was  one  thing  that  I  bad 
forgot.— When  we  were  in  the  room,  Mr. 
Sayre  asked  me  whom  I  had  seen  after  I  part- 
ed from  him  f  I  said,  general  Craig :  he 
looked  me  steadily  in  the  countenanoe,  and 
■aid.  Did  ^ou  see  nobody  else  ?  I  said,  No. 

Did  .Mr.  Sayre  meet  yoo  pursuant  to  that 
appotniment  ?— He  did  not 

Did  any  tiling  farther  pass  between  yoo  and 
Mr.  Sayre  f — I  do  not  reoolloet  any  thing ;  1 
went  tliere  at  one,  and  I  waited  there  till  near 
three :  1  met  a  gentleman  who  was  very  near 
tbe  place,  that  I  meotk>ned  tbe  ctreomstsnce 
to  before  1  informed  general  Craig,  captain 
Nui^ent.* 

Did  it  never  occur  to  yon,  or  was  it  never 
■nggestod  by  any  body,  that  it  would  be  proper 
for  you  to  enquire  into  tbe  troth  of  that  fact 
with  respect  to  the  mooey  that  was  said  to  be 
distribotM  among  tbe  guards?-^!  never  thought 
it  necessary,  1  thought  this  affair  was  not  con- 
fined to  Mr.  Sayre :  Mr.  Sayre  mentioned  some 
great  persons  as  parties  concerned  in  it:  I 
cooM  not  soppose  1,400/.  could  bo  distributed 
and  it  not  be  known. 

Though  you  were  not  very  intimate  with 
Mr.  Sayre,  you  knew  him  for  six  or  seven 
years ;  did  you  ever  meet  with  any  thing  in 
your  acquaintance  with  bim  during  that  time 
that  led  you  to  conceive  that  he  was  oot  of  his 
aeuses  ? — No,  I  thought  bim  a  man  of  mode- 
rate parts. 

As  other  men  are  f — Yes. 

General  Craig  sworn. 

Examined  by  Mr.  Herj.  Davy. 

I  believe  you  belong  to  the  first  battalion  of 
the  first  regiment  of  fool  guards  P— I  have  tbe 
honour  to  fSe  lieulenant-colooel  of  the  first  re- 
giment. 

^  *  I  believe  that  shortly  af\er  this  transac- 
tion, captain  Nu|;eot  was  dismissed  from  the 
guards ;  and  ihat  in  the  year  1782,  during  the 
admioistratiou  of  k>rd  Shdbume,  be  was  created 
abarooetof  Irelaod. 


Mr.  Richardioo  is  adjutant  ?— Yes,.  tbcr« 
are  three. 

You  are  of  eourse  bia  superior  officer  ?— <• 
Yes. 

Do  Tou  remember  bis  coming  to  yoo  and 
informing  you  of  any  conversatkm  be  bad  bad 
with  Mr.  Sayre  P— Yes. 

Of  wlmt  nature  was  that  ooovenation  P--  -H e 
came  to  me  in  tbe  orderfv-room  of  Che  first 
regiment  of  foot  guards,  i  was  busy  there, 
but  be  was  very  importunate  to  speak  to  me  ; 
Mying,  he  had  something  of  very  great  conse- 
quenco  that  ho  must  imsDcdiately  communicate 
to  me.  I  went  with  bim  oot  w  tbe  orderly- 
room  into  a  little  back  court  that  is  there,  tbaC 
we  miabt  be  alone :  wheo  I  came  there,  be 
said  be  bsd  hsd  a  very  extraordioarv  eoovem* 
tion  held  with  bim  that  momniff,  or  matters  of 
tbe  greatest  coosequence  to  the  natioo;  that 
there  had  been  money  distributed  among  tbe 
soldiers  of  the  ffuards,  to  the  aoMiunf,  I  think 
he  said,  of  1,5097.  in  order  to  suborn  them  from 
their  duty  and  allegiance :  that  there  wore  in- 
tentions of  seizing  tbe  King's  person  as  ha 
went  to  the  House  of  Lords  on  the  opening  tbo 
session  of  parliament,  with  many  othvr  particu- 
lars ;  but  this  wss  tbo  chief  of  it.  He  said  far- 
ther, that  there  was  no  particular  design  against 
his  Majesty's  Kfe,  hot  that  he  was  to  be  con- 
dueted,  wine  time  afW  being  seized  and  carried 
to  the  Tower,  to  his  German  d«iminions ;  with 
many  other  particulars,  ss  I  said  before.  AIT 
this,  yon  may  imsgine,  struck  and  SAloiiished 
me.  1  repeatedly  questioned  Mr.  Richard»oo 
as  to  the  certainty  of-  these  facts ;  lie  iiersiated' 
in  them  :  I  then  asked  him  whether  he  bad 
communicated  this  conversation  that  be  had 
told  me  of,  that  he  bad  just  had  in  the  city,  to 
any  one  else :  he  told  me  he  had,  to  captain 
Nugeot.  Captain  Nugent  was  then  on  the 
Tilt-^ard  guard :  he  said,  that  while  be  was' 
waiting  for  me,  which  had  been  about  an  hour, 
or  half  an  hour,  or  something  of  that  sort,  he 
bsd  met  with  captain  Nugent,  and,  upon  tell- 
ing him  part  of  that  coiifersation  whicn  he  had 
h^d  in  the  city,  he  immediately  exclaimed, 
'  May  be  they  had  a  mind  to  tamper  with  me, 
*  too ;'  or  words  to  that  purport. 

L.  C.  J.  De  Grey.  We  cannot  receive  ge- 
neral Craig's  account  of  what  captain  Nugent 
said,  or  of  what  adjutant  Richardson  said  cap- 
tain Nugent  said. 

Did  Mr.  Richardson  tell  yoo  where  it  war 
that  be  had  seen  Mr.  Sayre,  and  held  this  ex- 
traordinary conversation  r—  fie  told  me  it  was 
in  the  city  ;  I  do  not  remember  that  he  men- 
tiooed  tbe  place.  1  desired  not  to  know  the 
name;  became  to  me  ofiicially  as  his  com- 
msndiog  officer :  I  desired  bim  not  to  tell  me 
tbe  name,  wisbiug  not  to  know  particulars. 

What  advice  did  yoo  give  him  upon  tlie 
whole,  or  did  you  take  bim  any  wliere?-  — I 
thought  it  then  my  duty,  as  it  was  a  matter  of 
such  importance,  and  he  was  so  confident  and 
determined  in  the  facts  he  had  relaled  to  me, 
to  carry  bim  before  the  secretary  of  state ;  in 
consequence  of  which  I  did  carry  him  to  my 
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lord  Rocbford's  office :  he  was  •dmitted  to  toy 
lord  Ruchford'fl  presence ;  I  then  quitted  the 
room,  aod  wu  aot  present  at  his  examination. 

Cross-examined  by  Mr.  Alleynt. 

Were  yon  at  lord  Ilochford's  when  Mr. 
Say  re  was  committed?— I  might  be  in  the 
outer  office,  but  I  knew  nothing  of  it. 

Do  you  know  the  time  when  Mr.  Sayre 
withdrew?— -I  cannot  apeak  positif e  when  it 
was. 

Mr.  Wallace.  Mr.  Reynolds  informs  your 
lordship,  that  he  came  into  the  room  when  Mr- 
Say  re  was  at  lord  Rochibrd's  office,  and  told 
Mr.  Sayre  that  if  he  answered  any  questions, 
or  signed  any  paper,  he  would  instantly  leave 
the  room.  1  wish  to  shew  yonr  lordship  what 
Mr.  Sayre*s  examination  was,  before  be  was 
•topped  Dv  Mr.  Reynolds. 

[The  Examination  prodoced.] 

Charla  BnettchJt  sworo; 

Yon  belong  to  the  secretary  of  state's  office  ? 
—Yes. 

Is  that  your  hand-writing?-— Yes;  it  is 
what  Mr.  I^yre  said  before  lord  Rochford :  this 
b  the  true  purport  of  what  he  said :  lord  Roch- 
ford put  every  question  befMre  I  wrote  it  down, 
to  see  if  it  was  proper,  and  understood.  The 
nuestious  were  put,  and  his  answers ;  and  be- 
rore  I  wrote  them  down,  Bf  r.  Sayre  admitted, 
I  believe,  that  they  were  the  sense  of  bis 
toswers. 

[The  Examination  read.] 

**  The  Examination  of  Stephen  Satre,  esq. 
taken  before  me,  William  Henry,  Earl  of 
Rochford,  this  23d  day  of  OotAer,  1775. 

**  This  examioant  8aith,.That,  so  far  as  re- 
l«tes  to  the  seeing  Mr.  Richardson  at  the  Pen- 
sylvania  coffee-house,  upon  the  19th  instaift, 
as  he  believes,  is  very  true :  and  that  they  went 
up  stairs,  is  also  true ;  their  conversation  turned 
chiefly  upon  the  contest  now  depending  in 
America;  the  conversation  began  by  Mr. 
Richardson's  apologising  for  being  an  officer 
in  the  guards,  mstead  of  being  now  in  the  ser- 
vice of  America.  What  made  this  apology  the 
more  necessary,  be  having  met  him  in  the 
streets  some  months  before,  when  he  declared 
to  bim,  if  he  did  not  succeed  in  coming  into 
the  guards  again,  he  meant  to  proceed  instantly 
1^,  Jiaierica,  and  to. go  into  the  service  of  that 
coimtry  :  that  he  does  not  choose  to  trust  his 
memory  with  Mr.  Reynolds  being  present  at 
this  conversation  ;  but  that  there  was  a  person 
present ;  Mr.  Richardson  proceeded  in  saying, 
That  he  should  be  better  qualified  for  that  ser- 
▼ioe,  having  just  been  appointed  an  adjutant  in 
the  guards.  Tbe  conversation  then  took  a  turn 
upon  the  mischiefs  which  must  arise,  in  conse- 

2uenoe  of  the  contest  now  with  America :  that 
e,  the  examiuant,  acknowledges  that  be  de- 
dared  to  him,  that  he  thought  nothing  would 
iave  both  countries  but  a  total  change  of  both 
am  mid  meaioica :  that  he  was  anaid  there 


was  not  spirit  enough  left  in  this  country  to 
bring  such  a  measure  about ;  but  that,  as  to 
any  ulan  or  intention  of  seizing- the  king's  per- 
son, he  is  totally  and  entirely  ignorant  thereof. 
**  Taken  before  me,  tbe  day  and  year  above 
written,  ,   Rochford." 

Cross-examined  by  Mr.  AlUyne. 

You  were  in  company  with  my  kird  Rocfa. 
ford  and  Mr.  Sayre,  aU  the  while  they  were 
together,  were  you  not?— During  the  time 
the  examination  was  taken  down  by  me  in 
writing. 

Were  j^ou  there  when  Mr.  Reynolds  cameP 
—I  was  in  tbe  room  when  Mr.  Reynolds  in-^ 
troded  himself  into  that  room. 

How  tong.  after  did  you  contin|ie  there  ?— Till 
tbe  enmiaation  was  olosed. 

Were  yoo  in  the  room  when  Mr.  Sayre  and 
Mr.  Reynohis  were  directed  to  withdraw  into 
another  room  ?— They  went  into  another  room  ; 
but  1  cannot  take  upon  me  lo  say  they  were  di- 
rected :  I  was  in  the  room  before  the  examina- 
tion was  taken,  and  I  remained  till  my  lord 
Rochford  sign^  it. 

Then  you  were  in  the  room,  in  plain  Englbb^ 
when  Mr.  Sayre  and  Mr.  ReynoMs  withdrew  ? 
—Yes. 

How  long  after  that  withdrawment  was  ik 
before  the  warrant  for  the  commitment  was 
signed  P — It  might  be  half  an  hour,  or  more,  or 
less ;  I  cannot  take  npon  me  to  say. 

What  was  done  after  Mr.  Sayre  and  Mr. 
Reynolds  withdrew;  'did  not  lord  Rocbfonl 
immediately  give  orders  for  having  the  warrant 
made  out  for  committing  him  f — 1  heard  ordera 
given  for  to  make  out  tbe  warrant. 

Immediately,  or  within  a  few  minutes  ?— -I 
understood  that  orders  were  given  :  I  am  not 
the  clerk  that  made  out  the  warrant. 

You  heard  Mr.  Reynolds  talk  soraetbing 
about  bail,  did  not  you  ?— I  cannot  charge  mj 
memory,  I  wish  1  could,  to  that  matter. 

It  is  unfortunate  that  your  memory  can  re- 
collect all  on  one  side  and  nothing  oli  the  other  I 
— 1  shall  give  answers  to  every  question  in  my 
power,  bnt  I  will  not  speak  to  any  thing  I  do 
not  know. 

Did  yoo  hear  any  thing  of  bail  being  offered  f 
— I  cannot  say  that  I  did  ;  and,  lo  the  best  of 
my  knowledge  and  belief,  there  was  not  any 
thing  said  aoout  bail,  that  my  lord  Rochford 
said,  in  my  hearing. 

I  did  not  ask  you  what  lord  Rochford  said^ 
^-Or  any  body  else. 

L.  C.  J.  De  Grey,  Was  sir  John  Fielding 
there  at  that  time  P— He  was. 

Mr.  Seij.  Daw.  My  h>rd,  it  is  admitted, 
that  matter  is  pleaded,  that  there  is  such  an 
Habeas  Corpus  and  lUNXignizanoe. 

Mr.Sefj.il(i0tr.  That  Recognizance  was  af- 
terwards discharged  for  want  of  prosecution. 


The  evidence  for  the  defendant  beiiM^  closed^ 
Mr.  Seijeant  Glynn  made  a  replv  in  behalf  of 
the  plaintiff;  after  which  bis  lorosbip  summed 
up  tbe  eTi4eii$e  to  the  juryi  who  withdiew  fin; 
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•bout  an  boar,  whra  they  retaroed  into  court 
with  a  Tertlicl  lor  ihe  plainiiff,*  wHh  1,000/.  da- 

*  **  The  Recorder  replied  to  what  bad  been 
urf^ed  by  the  Aitoroey  Geocral,  and  with  ^reat 
spirit  iiisiited  upun  Ihe  bard  treatment  his  client 
had  met  with,  and  the  rii;bt  ho  bad  to  expect 
tar(;^e  dainaifes.  AlloMinti;  even  that  a  secretary 
of  Htate  was  warranted  to  act  as  a  justice  uf  the 
peace,  he  Hf  nied  that  Itird  itochtord  had  acted 
with  thttt  itn|mrtiality,  thnt  ref(ard  for  tlie  liber- 
ty of  the  siiliject,  that  view  Ui  ant>qual  distribu- 
l|UD  of  jiuitic«*,  which  an  urdioary  justice  was 
bound  to  «»bspr«e.  The  mode  uf  appre- 
hend) u|;  Mr.  Say  re,  the  inuing  a  warrant  to 
teiEe  his  papers,  added  to  the  illegaUt^  of 
eoiomiiiiit;  him  to  c!use  custody  for  a  misde- 
meanour only,  after  sufficient  bail  had  been 
offered,  were  incontehtible  proofs  of  bis  poi»itioD. 
It  was  eviiletit.  lie  said,  that  lord  Hochfurd 
never  cretlitetl  <  he  absurd  information :  if  be  did, 
why  did  lie  aluT  the  offence  alle^^ed  by  com- 
mittintif  only  for  ireaMnahle  practices.'  And 
wh\  had  nut  the  prosecution  been  pur«ue<l.'  It 
was  ni(»<l  clear  from  lh«*  dmppinir  all  further 
proceedings,  that  lord  flochrnrd  did  not  now 
Delie^e,  snd  he  appealed  to  i he  court  if  there 
was  one  man  prt-seot  who  gave  the  informati«in 
tbt*  lea^u  rretlil.  An  unritiary  justice,  in  such  a 
case,  would  at  least  have  examined  into  the 
fuuuda'ion  ot  the  chart(e,  ere  he  proccided  to 
inforce  the  rigour  of  the  law.  He  would  not, 
oo  Ihe  siutjfle  evidence  of  a  most  improbable 
gtory,  have  i;one  so  far  as  to  commit  to  dose 
custody.  He  would  have  endeavoured  to  pro- 
core  some  information,  efipfcially  where  it 
could  so  very  easily  have  been  come  at  ••  in 
the  present  rase.  1 1  ad  his  lordship  sent  to  the 
lord  muytir  he  would  have  thrown  some  lij^ht 
on  the  matter  ;  so  might  the  soldiery  :  but  as 
on  ineontestilde  proof  of  the  falsehood  of  the 
ebari^,  even  now  at  thi^  di^itance  of  time,  the 
information  was  altogether  unsupported.  It 
had  been  urged  by  the  Attorney  General  that 
Mr.  Suyre  had  been  treated  wuh  all  possible 
politeness :  it  was  not  to  be  supposed  that  lord 
Hochford  would  treat  any  man  unpoiitely,  but 
it  was  extremely  evident  that  Mr.  Sayre  had 
been  treated  with  the  full  exertion  of  official 
ri|^ur  from  the  bi'ginniug  to  the  end  of  the 
business.  The  issuing  general  warrants  to 
seize  psfiers  had  been  more  than  once  debated 
and  settled  :  it  had  been  arirued  in  the  case  of 
Arthur  Beardmore,  and  in  the  case  of  Mr. 
Wilkes.  The  lleconier  professed  himself  against 
all  seizures  of  piiperi^,  and  he  was  persuaded 
that  Mr.  Ueynolds  ha<l  acted  with  great  pro- 
priety at  lord  Rnchford's,  however  harshly 
other  men  mis^ht  treat  his  behaviour.  He  had 
given  lord  Hochford  very  proper  advice:  the 
crown  lawyers  were  the  |»ersooH  who  were  be*t 
able  to  have  directed  his  lordship  in  his  pro- 
ceedings :  ihfy  had  donhtless  »ince  been  con- 
■ulted,  and  had  very  wisely  advised  the  mini.^- 
try  to  drop  the  affair.  The  Recorder  spoke  for 
a  coiibideraWe  time,  and  \\'\i\x  great  wanuth  in- 
forced  hii  clieot's  cate. 


roaffee,  auhject  to  the  opinion  of  tbo  Court  of 
Common  Pleat  upon  the  faHowing;  Qtietliono : 

"  The  Chief  Justice  prefaced  bta  retipitalatioD 
of  ibe  evidence  with  observiogtbat  the  preeent 
was  a  cause  of  the  utmost  iro  JNirtance,  as  it  in- 
volved   in  it  thoMf  two  very  material  points, 
the  safely  of  goTernment,  and  the  aafeiy  and 
security  of  the  auhject.    The  peraon  of  the 
king,  he  remarked,  waf  so  intimatelv  connected 
with  the  interest  of  the  people,  that  the  law 
regarded  it  with  an  eye  of  jealonsy,  and  bad 
made  it  high  treason  only  to  imagine  hit  deolh 
or  dethrooement.      He   then    commeuord  a 
learned  inquiry  into  the  diKstrine  of  treaaons, 
shewing  what  conatituied  high  treatoii,  oven- 
actt  of  high  treason,  and  misprision  of  Ircaaon } 
strengthening  his  own  argumenta  with  quota- 
tions from  judge  Foster  and  the  ablest  law- 
writersonthe  subject;  and  af\er  declaring  bow 
the  law  stood  in  these  mpectt,  compared  it 
with  the  fact  in  issue,  explaining  to  the  jury 
how  far  it  applied  to  the  case  before  them.  The 
charge  maile  otfaiost  Mr.  Say  re  by  Mr.  Ricb- 
anlson,  sir  Wilham  observed,  if  true,  wanted 
only  one  circumstance  to  corroborate  it  and 
muLe  it  high  treasoa.     If  any  one  of  the  mat- 
ters referred  ;to  in  the  alleged  conversation  had 
been  proved  by  a  second  witness,  the  attorney 
general  might  have  prosecoted  to  conviction : 
as  the  case  ^lood,  therefore,  it  remained  for  the 
jury  to  consider,  whether  the  conduct  of  lord 
RochfonI  had  been  that  incumbent  on  a  magis- 
trate on  such  an  occasion.    He  did  not  bimtelf 
tee  the  necessity  of  a  secretary  of  state's  in- 
qniring  with  scrupulous  nicety  into  ibe  tmtli 
of  a  charge  of  high  treason,  beN>re  he  proceeded 
to  secure  the  suspected  traitor.   8(ispicion  was 
a  sufficient  cover  for  a  magistrate's  actin*;  in 
eases  of  felony :  in  cases  of  treason,  therelbre^ 
he  conceived  the  tame  rule  would  bold.    With 
regard  to  the  improbability  of  the  charge,  it 
ought  to  be  remembered  bow  exceedingly  im- 
probable and  apparently  absurd  all  attempts  to 
kill  or  dethrone  princet  or  alter  gnvemmenlt 
ever  bad  been.     In  the  case  of  Henrj  the  4tli 
of  France,  the  |ieople  universally  ditrredited 
the  report  of  an  attempt  to  murder  their  mn* 
oarch  ;  the  conseipience  was,  they  loet  tbeu: 
king  by    it,    be  beinsf    killed  in    the   puUie 
streets  of  the  ciiy  of  Paris  at  noonday,  aur- 
rounded    by    his    retinue  and   court.      Uow 
improbable  also  were  Ihe  attempts  reported 
to  have  lieen   designed  on  William    the  9d 
and  Charles  the  2nd  of  Eagland  !     It  teemed, 
therefore,  to  be  a  main  point  for  the  jury 't  con* 
tideration,  whether  lord  Hochford  had  acted  as 
a  magistrate  ought  to  do  in  siicb  a  case  a«  thai 
before  them,  and  also  whether  Mr.  Reynolds't 
declarntion  at  lord  Rochford's  amounted  to  a 
legal  tender  of  hail.     Alter  instancing  tlie  ma- 
terial parts  of  tlie  evidence,  sir  WilliHm  \r\\  the 
whole  to  llie  consideration  of  the  jury,  who  half 
an  hour  after  three  went  out  of  court  and  staid 
about  tw  o  boors ;  on  their  return  they  fouud  a 
verdict  for  the  plaintiff  with  1,000/.  damages." 
Mom.  Cbron. 
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1.  Whether  (he  offer  tod  refosal  of  bail  was 
^Qiittiible  efidenoe  under  the  itsuet  joined 
upon  the  special  pleas?  And  if  admissible, 

S.  Whether  the  evidence  gi?eo  was  a  suffi- 
«ieot  proof  of  an  offer  and  refusal  of  bail,  to 
make  the  subsequent  imprtsonnent  illegal  ? 


The  following  is  Mr.  Jostice  Blaokslone's 
Report  of  the  proceedings  in  G.  B. : 

Mich.  Term,  IB  G.  3. 

In  trespass  and   false  imprisonment,  the 
plaintiff  declared, 

Ist.  On  a  breach  and  entry  of  his  honse 
pn  the  8Sd  of  October,  177(i,  and  making  a  dis- 
turbance there  for  twelve  hours,  breaking  open 
61b  cabinets  sod  esqritoires,  and  taking  awa^ 
is  goods  and  piipers,  aod  for  an  assault  on  his 
pefsopi.and  iropnsoping  him  ten  days,  without 
any  lawful  or  reasooabfe  cause.  Sod.  On  a  ge- 
neral count  for  an  assault  and  false  imprisou- 
ment ;  and  laid  his  damages  at  30,000/. 

The  defendant  pleaded,  Ist.  Not  Guilty,  on 
which  issue  was  ioioed. 

Sod.  He  justioed,  as  to  entering  the  honse 
and  taking  the  goods,  and  imprisoning  the 
plaintiff  for  part  of  the  time  laid  in  the  first 
count,  as  being  a  privy  counsellor  and  secretary 
of  .state,  and  having  receiveil  an  information 
uppn  oath,  on  tlie  90th  October,  1775,  from 
one  captain  Francis  Richardson,  who  on  the 
10th  was  an  adjutant  in  the  guards,  then  on 
di|ty  in  the  Tower  of  London,  and  who  deposed^ 
as  iHaied  at  length  in  the  plea,  hut  suostan- 
tially,  **  That  the  plaintiff  tiad  tampered  with 
bim  to  betray  his  trust  as  an  officer  on  guard  ait 
the  Tower,  and  to  influence  the  minds  of  the 
soldiery,  by  a  promise  of  double  pay,  to  assist 
hi  a  revolt  aod  change  of  government,  which 
he  dedared  the  people  were  determined  to  take 
into  their  own  hands ;  and  that  there  was  a  de- 
sign to  seize  the  king  when  going  to  the  House 
of  Lords  on  the  S6lh  of  October,  and  convey 
him  to  the  Tower,  and  from  thence  send  him 
to  hi#  German  dominions,  and  that  1,500/.  had 
been  already  distributed  ^mpng  the  guanls,  to 
jslicpste  their  affeciioos.  He  also  promised  to 
send  the  informant  money,  to  make  himself 
popular  among  the  soldiers ;  aod  desired  when 
the  king  was  seized  he  would  89  order  matters 
as  to  let  him  and  the  populace  iuto  the  Tower, 
and  put  bim  in  possession  of  the  magazines, 
Jm.  Tliat  their  mtent  was  to  compel  the  king 
to  issue  proclamations  to  call  a  new  privy 
council,  and  to  displace  such  officers  civil  and 
inilitary  as  their  party  should  disapprove :  and 
tb^t  the  lord  mayor  (Wilkes)  was  to  order  the 
aherifis  (Hayley  and  Newuham)  to  raise  the 
poue  comUatuM,  and  keep  the  peace  near  the 
Tower ;  and  also  to  order  proper  constables." 
Upon  which  the  defendant  issued  his  warrant 
to  apprehend  the  plaintiff  for  hiu:h  treason,  and 
seize  his  papers ;  and  delivered  the  same,  on 
the  23d  of  October,  to  two  of  the  king's  mes- 
fcngers ;  who  taking  with  them  a  constable 
entered  the  plaintiff's  house,  and  seized  him 
and  his  papers,  and  brought  him  before  the 
VOL.  XX. 


defendant,  who,  upon  examination,  committed 
the  plaintiff  to  close  custody  in  the  Tower  for 
treasonable  practices;  but  returned  him  his 
papers.  Ttiat  the  plaintiff  was,  on  the  28th  of 
October,  1775,  u|x>n  a  Habeas  Corpus,  ad- 
mitted to  bail  by  lord  Mansfield,  diief  justice 
of  the  King's- bench,  aud  set  at  liberty,  *  Que- 
*  snnt  esdem,'  &c. 

3d.  The  defendant  fhrther  pleaded  a  like 
plea  as  to  the  second,  with  respect  to  entering 
the  honse,  taking  away  the  defendant's  pspers, 
and  imprisoning  nim. 

4th.  There  was  also  a  fourth  plea  of  the 
same  purport  to  the  second  count  of  the  decla- 
ration. 

The  plaintiff  replies  to  all  the  special  pleas, 
'  De  injuria  auii  propria  absque  tali  causft,'  &o. 
and  thereupon  issues  were  joiueil. 

This  case  was  argued  last  Easter  term,  by 
Adair  for  the  plaintiff,  and  Walker  for  the  de- 
fendant ;  and  when  the  Court  was  ready  to 
give  judgment  thereon  in  Trinity  term,  it  wai, 
at  the  pressing  instance  of  the  pfaintiff 's  coorf- 
sel,  a^ourned  for  another  argument  to  this 
term  :  when  it  was  again  argued  by  Glynn  for 
the  plaintiff,  and  Davy  for  the  defendant. 

For  the  plaintiff,  it  was  urged,  that  under  the 
replication  of  *  De  injurid  suft  propria,'  &c.  it 
is  sufficient  to  shew  any  fact  that  is  not  consis- 
tent lirith  the  justification.  And  though  a  new 
trespass  cannot  he  given  in  evidence  undtr  that 
issue,  it  may  be  shewn  that  the  original  tres- 
pass was  unjustifiable.  That  though  the  ori- 
ginal caption  might  lie  justified  bv  the  matter 
contained  in  the  plea,  yet  the  sunsequent  de- 
tainer might  he  shewn  to  be  unjustifiable  by 
the  tender  and  refusal  of  hail.  A  lawful  act 
may  be  turned  into  a  trespass  by  the  subsequent 
misbehaviour  of  the  party ;  as  by  abusing  a 
distress;  Salk.  221.  Gargrave  and  8mith. 
Riding  an  inipounded  horse.  Yelv.  96.  See 
also  the  Six  Carpenters'  case,  8  Co.  146,  and 
Withers  and  Hendley,  Cro.  Jac.  379,  where  it 
is  held,  that  an  unlawful  detainer  after  a  legAl 
taking  is  a  fresh  and  illegal  caption.  They 
said,  the  second  question  was  too  clear  to  make 
a  doubt.  The  tender  could  only  be  conditional, 
as  it  was  not  known  for  what  crime  the  plaintiff 
would  be  committed :  and  immediately  after 
the  tender,  he  is  committed  to  close  custody, 
which  prevented  him  from  then  offering  hail. 

And  per  Gould,  justice.  It  is  held  in  Long 
Quinto,  13,  that  in  bailable  cases  it  is  the  duty 
of  the  msgistrates  in  the  first  place  to  demand 
sureties. 

For  the  defendant  it  was  argued,  that  the 
evidence  of  tender  and  refusal  of  bail  was  not 
admissible,  because,  1st.  It  is  not  within  the 
issue,  which  is  only  on  the  truth  of  the  plea, 
and  that  the  plea  does  not  mention  this  fact.  A 
general  replication  (like  the  uresent)  only  de- 
nies the  plea.  A  special  replication  confesses 
it,  but  alleges  new  matter  ;  this  therefore,  be- 
ing new  matter,  ought  to  have  been  replied. 
In  King  and  Phippard,  Carth.  280,  in  action 
of  assault  and  battery.     A  plea  *  son  assault 
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*  demesne.*  Replication  that  the  liefendint 
entered  the  plain  tiff's  house  and  ausbebafed, 
whereu|ion  he  gently  put  him  out.  Held  that 
the  replication  was  good  without  a  traverse, 
ahique  hoe,  for  it  ought  to  be  a  special  replica- 
lion,  becaose  this  new  matter  could  not  be  gifen 
in  evidence  on  the  general  replication,  '  De  in- 

*  JMriii  suA  proprii,  ike.'  Whaieter  confctaca 
and  avoids,  as  the  tender  of  bail  does  in  this 
case,  must  be  suggested  on  the  record,  that  the 
adverse  party  may  be  able  to  meet  it  in  evi- 
dence. It  is  collateral  matter,  and  out  of  the 
iaaue  of  the  general  traverse,  which  only  ffoca 
to  the  facts  or  the  plea.  Therefore  all  subse- 
quent misbehaviours,  as  abuses  of  distresses, 
•EC.  are  in  the  regular  course  of  pleading,  con* 
■laotly  replied,  and  cannot  be  given  in  evidfloce. 
Besides, 

3.  This  evidence  does  not  support  the  action, 
which  is  for  a  positive  fact  This  is  only  proof 
of  a  negative,  a  mere  non-feasance,  oeo  tlio 
Six  Carpentera'  case.  Rcsolntioo  the  second. 
Ld.  Raym.  1399. 

As  to  the  aecond  qocttion.  Tender  of  bail 
nost  be  like  the  tender  of  mtee? .  The  bail 
■ittst  be  produced  in  order  to  see  that  they  are 
eorrent.  A  promise,  or  offer  of  bail  not  pre- 
nent  is  not  suflicieni,  nor  is  the  subsequent 
commitment  a  refusal,  if  no  bail  were  ready. 
The  tender  must  be  aboolute,  not  conditional ; 
Salmon  and  Perdval,  Cro.  Car.  196.  8ir  W. 
;iones,  996.  Smith  and  Hall,  3  Mud.  31.  On 
nn  action  of  false  imprisonment  the  defendant 
joatified  under  a  Latitnt,  the  plaintiff  replied 
j(which  shews  the  true  course  of  pleading)  a 
lender  and  refuaal  of  bail.  Held,  that  as  the 
arrest  was  legal,  case  and  not  trespass  lay  for 
Ibis  refusal. 

De  Grty^  chief  jattice.  As  thf  case  la  so 
^leor  on  the  first  question,  there  is  no  necessity 
i§  ffive  any  opinioo  on  the  second. 

It  b  a  certain  role  that  no  new  matter,  fo- 
DBigii  to  the  issoo  joined,  is  admissible  as  evi- 
4(tac%.  The  present  replication  *  De  injurii 
*  sui  propri^'  5ce.  is  a  general  traverae  of  the 
whole  or  the  plea.  Whatever  therefore  goes 
to  disprove  the  facta  t>f  the  plea  is  proper  evi- 
4<eoce.  What  disproves  none  of  them,  is  iin- 
jMHoper.  This  refusal  of  bail,  if  true,  disproves 
nothing  that  is  advanced  in  the  plea,  and  there- 
Cice  oufffat  not  to  have  been  admitted. 

GoM,  juatico,  of  the  same  opinion.  There 
may  be  a  partial  traverse  *  absque  tali  causiL,' 
ana  a  general  one.  This  is  a  general  traverse, 
under  which  no  new  matter  can  be  given  in 
evidence.  The  case  in  Carthew,  980,  is  a 
strong  authority  for  the  defendant. 

Bkck$tan€f  justice,  of  the  same  opinion. 


Nothing  ought  to  be  admitted  in  evidence,  bul 
w  bat  is  material  to  the  issue  joined,  either  to 
prove  or  disprove  it.  Nothinjf  is  in  issoe  upoa 
a  special  plea,  but  what  ia  directly  traversed : 
and  the  general  replication,  *  De  injorii  soA 
'  propriA  absque  tali  causft,'  traverses  all  tho 


matters,  and  nothing  but  the  matters  contained 
in  the  plea.  The  pUuntiff  declares  on  a  fad 
which  at  first  view  is  a  trespass.  The  de- 
fendant  in  his  plea  acknowledges  that  fact,  hut 
states  such  new  ctrcumstances  as  (if  true) 
amount  to  a  justification.  If  the  plaintiff  can 
suggest  additional  new  matter,  which  shews 
that  the  defendant's  assertions  (though  true) 
will  not  justifythe  trespass  committed,  he  ought 
to  reply  that  new  matter  in  a  special  replica- 
tion, that  the  defendant  may  demur  or  tako 
issue  upon  it  But  in  the  present  case  he  has 
chosen  to  re|>ly  generally,  the  imprisonment  I 
oomnlain  of  is  still  an  injury,  because  all  that 
yon  nave  said  in  jnstiftntion  is  absolutely  on- 
true.  The  words  *  De  iojurii  sui  propril,* 
of  his  own  wrong,  are  merely  introductory ; 
the  traverse  is  contained  in  the  words  *  absque 
*  tali  causA,'  without  the  cause  alleged  by  tho 
defendant.  Whatever  therefore  goea  to  db- 
prove  that  cause  is  admissible  evidence^  bat 
nothing  else. 

JVisref  Justice,  of  the  same  opinioo.  It  w« 
held  by  all  the  judges  on  a  reference  from  this 
Court  in  tho  case  of  Sdman  and  Comliiey, 
about  the  13  or  14  Geo.  9,  that  where  a  defines 
confesses  and  avoids,  it  cannot  be  given  io  ovi- 
dsnce  on  the  general  issue.  See  also  3  Hen. 
7,  pi.  8.    Cro.  Jac.  147. 

Judgment  lor  the  defendant. 


See  the  Case  of  Wilkes,  on  a  Habeas  CorpiH, 
▼ol.  19,  p.  969.  Also  that  of  LosehagaiBSlths 
King's  nessengeit,  for  False  Imprisooncnt, 
rol.  19,  p.  1009,  and  the  Case  of  9etni«  of 
Pftpers,  p.  1030. 


In  the  Letter  liroro  Candor  to  the  Public  Adr 
vertiser,  pp.  15, 16,  it  is  asserted,  that  **  Mr. 
Pratt  never  was  eonsnlted  at  all,  and  but' ones 
even  spoken  to,  about  any  secretory 's  warrant ; 
and  then  as  Mr.  Pitt  avowed  in  a  eertain  august 
assembly,  *  his  friend  the  Attorney  toM  him 
the  warrant  would  be  illegal,  and  if  he  issued 
it  he  must  take  the  consequence,  nevertheicss 
preferring  the  general  safety  in  tioM  of  war  sod 
public  danger  to  every  personal  conaideratisn^ 
ne  rtm  the  risk  (as  lie  would  that  of  his  h«id 
had  that  been  the  fbrfirit  upon  the  Kke  netive) 
and  did  an  extraordinary  ad  upon  a  i 
foreigner  just  eome  fruw  France..' " 
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56'1.  The  Trial  of  James  Hill  otherwise  James  Hinde,  otherwise 
James  Actzen  or  Aitken,*  (known  also  by  the  name  of 
John  the  Painter)  for  feloniously,  wilfully,  and  maliciously 
setting  Fire  to  the  Rope  House  in  his  Majesty's  Dock- Yard, 
at  Portsmouth:  had  at  the  Assizes  holden  at  Winchester, 
Before  the  Hon.  Sir  William  Henry  Ashhurst,  knt.  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench,  and  the  Hon. 
Sir  Beaumont  Hotham,  knt.  one  of  the  Barons  of  his  Ma^ 
jesty's  Court  of  Exchequer,  March  6:  17  Geouge  HI.  a.  d. 
1777.  [Taken  in  Short-Hand  by  Joseph  Gumey ;  and  pub- 
lished by  Permission  of  the  Judges.] 

Thb  Grand  Jury. 


Viscoiint  Palmenton 
Et  hoD.'Hto8StaDl€y 
Sir  R.  Worsley,  bart. 
8irH.P.Sl.JohD,knl. 
Sir  W.  Benett,  kot. 
8ir  C.  Ogle,  knt. 
H«  PeotOD,  esq. 
J.  IremoDger,  esq. 
T.  S.  Jollifle,  esq. 
J.  Worsley,  esq. 
C.  Spooner,  esq. 
T.  Ridge,  esq. 


P.  Taylor,  esq. 
C.  Saxtoo,  esq. 
Jobo  Polleo,  esq. 
T.  Gatehouse,  esq. 
T.  Sidney,  esq. 
J.  Amyatt,  esq. 
Tbo.  South,  esq. 
H.  Harmood,  esq. 
W.  Harris,  esq. 
RicbanI  Bargus,  esq. 
Philip  jOehaoy,  esq^ 


Indictment. 

Southampiont 

X  HE  jurors  for  our  lord  the  kiog,  upon  their 
oath,  present  that  James  Hill,  otherwise  J aoies 
Hinde,  otherwise  James  Actzen,  late  of  Portsea, 
in  the  county  of  Southamptoo^labourer^on  the 
7th  day  of  December,  in  the  17th  vear  of  .the 
reign  of  our  sovereign  lord  George  the  3d,  now 
king  of  Great  Britsm,  &c.  with  force  and  arms 
at  Portsea  aforesaid,  in  the  county  aforesaid, 
twenty  tons  weight  of  hemp  of  the  value  of 
100/. ;  ten  cable- ropes,  each  thereof  being  in 
length  one  hundred  fathoms,  and  in  circum- 
ference three  inches,  and  of  the  value  of  80/. ; 
and  six  tous  wdght  of  cordage,  of  the  value  of 
fiOOi. ;  the  said  hemp,  cable* ropes,  and  cord- 
age, then  and  there,  wing  naval  stores  of  our 
said  brd  the  king,  and  thien  placed  and  depo- 
sited in  a  certain  building  in  the  dock-vard  of 
our  said  lord  the  king  there  situate,  called  the 
Rope-house,  feloniously,  wilfully,  and  mali- 
ciously, did  set  on  fire  and  bum,  and  cause 
auid  procure  to  he  set  on  fire  and  burnt,  against 
Ihe  form  of  the  statute  in  such  case  lately 
made  and  provided,  and  against  the  P^ce  of 
our  said  lord  the  king,  his  crown  and  uignity. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do   further  present,   that  the  said 

*  Some  account  of  this  man  is  given  in  the 
ippual  Bc^iplster  for  17  7  7,  Hist,  of  Europe,  p.  38. 


James  Hill,  otherwise  James  Hinde, 
James  Actzen,  on  the  said  7  th  day  of  Dteea^ 
ber,  in  the  year  aforesaid,  with  force  and  arms 
at  Portsea  aforesaid,  in  the  county  aforesaid,  a 
certain  building  erected  in  the  dock-yard  of 
our  said  k>rd  the  king  there  sitnate,  called  the 
Rope*hoose,  fieloniously,  wilfully  and  maliei- 
ously,  did  set  on  fire,  and  cause  and  procure  ta 
be  set  on  fire,  against  the  form  of  the  statute  in 
such  cast  lately  made  and  urovided^  and 
against  the  peMe  of  our  said  kHrd  the  king,  hii 
crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  <io  further  present,  that  the  said 
J  antes  Hill,  otherwise  James  Hinde,  otherwise 
James  Actzen,  on  the  said  7th  day  of  Decem- 
ber, in  the  year  aforesaid,  with  force  and  arma 
at  Ptortsea  aforesaid,  in  the  county  aforesaid,  a 
certain  buiMing  of  our  said  lord  the  king  there 
situate,  in  which  great  quantities  of  naval 
stores,  that  is  to  say,  twentjr  tons  weij^ht  of 
hemp,  ten  eable -ropes,  and  siztons  weight  of 
cordage,  of  our  said  lord  the  kiog,  were  them 
placed  and  deposited,  feloniously,  wilfully,  and 
maliciously,  did  set  on  fire,  and  cause  and  pro- 
cure to  be  set  on  fire,  against  the  form  of  the 
statute  in  such  case  lately  made  and  provkled, 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

The  Prisoner  was  arraigned  upon  the  above 
Indictment,  to  which  he  pleaded  Not  Guilty, 
wiienihe  following  persons  were  sworn : 
The  Pettt  Jurt. 

Henry  Lucas,  of  the  Soke. 
Richard  Long  of  the  same. 
Robert  Mondv,  of  Thruztou. 
John  Cole,  of  Unelatford. 
William  Cole,  of  Loogstock. 
Richard  Yokes,  of  Kingsworthy. 
Rechab  Thorne,  of  Itcliin  Stoke. 
Samuel  Maunder,  of  Hvde- street. 
George  Newsbam,  of  Wickham^ 
John  Kent,  of  Fareham. 
John  Berry,  of  the  same. 
Charles  Cobb,  of  Gosporlt 
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Ctmtuel  for  the  Crown.— Mr.  S*fi.  Dt*«v 
Mr.  lUaiwAeld,  Mr.  Miuinf,  Blr.  BoUer,  filr. 
Fielding. 

Sir.  FifUing,  Uay  it  plcaio  jronr  lontiliip, 
aod  }'uu icrnllrinen  urilMJurji,  tliiiiimD  iailicl- 
nwnl  atjaintl  ihe  prisdoer  at  the  bir  furtcrimr 
uf  Ml  tiruciuu*  and  UDCMniDon  a  oalure,  ai  lo 
fcndrr  it  impoMibic  to  aHis  any  rpilhfl  lu  iIib 
crime  ilmcnptite  of  ila  enurmitj.  Thia  ia, 
t[eiilliMnrD,  Ilia  tint  inalince  oT  ila  ciiaieiice, 
anil  I  bupe  ia  God  it  will  be  the  last.  Tbe  ia- 
dicinirnl,joubtfeprreeired  already,  turn!  upon 
'    :    the  priioiiM  at  Ibe  bar  '         ' 


\t  NiB  alias  John  tAe  Painter,    [1380 
I  tfaii  miarortuiM  bad  hapMoad,  all 
in  onlcr  u»  fiod 


imagiDabie  enquiry  mt*  mad 
out  the  caiitc  of  it,  but  all  U 


caodle  liid  been  there,  i 
oaed  tliere,  particularly  In  tbe  eaMward  part  of 
the  huiMinfT ;  nobody  could  tellkywhal  meant 
it  hapiirned,  and  all  eixjuiry  wai  frutlleai,  and 
it  Moald  ha*e  iiaeeed  u  an  accident,  tbe cmmh 
thia  day,  bad  it  sol  bean  far  a 


charged  I'ur  MttinK  nre  to  a  quantity  ol'  brmp  :„,,:_. 

■rHi  ropea  particularly  tpedded ;   the  ■ecoud  ^    „     '   ,.  _  , ,,. 

oounl  U  for«ttmtf  fireVo  a  reHtiu  building  .J^^  Tf  "!" 

.  arreted  in    the  doci  y.rf.  call«l    the    Hope-  :Tl\Zu^l.*'. 


upo'n  the  l.llh  of  Janoary,  nTeormweabaar- 
terwardi,  which  ted  lo  an  enquiry,  and  whkb 
enquiry  proiliiced  the  moU  anipla  and  elar 
dincafery  that  erer  waa  laid  before  ■ 


k-yard,  called  tbe  Ilopp- 
fcouie;  tbe  third  count  ia  for  firing  Ltiiuajea- 
ty'a  naval  (torts.  Gcntlvmen,  ihe  matter  will 
Ih9  niore  fully  oprncil  to  ymi  by  the  learned 
and  cxperieacedKentlemaD  «h(i  lead*  thia  bu- 
noeai,  and  I  diiiibt  not  hut  your  teidict  will  be 
aaliafaclury  Id  your  counlry. 

Mr.  Snj.  Cairji.  May  itpleateyourlordahip, 
and  yon  geDllcinen  of  tbe  jury,  1  amof  coun- 
~~' '     '*  '         «  fnr  tbe  kiui;  iu  the  proaecutioD 


of  January,  in  Ibe  Beup- 
anolher  rery  laife  building, 
contain*  bemp  of  an  iofinila  value 
beionu-inic  tu  ihe  cmirD,  there  waa  diacnrercd 
by  Mr.  Runrlt,  anil  two  otbcr*,  in  taming 
orcr  aumi!  ul'  iliv  hemp  fur  aome  purpoae,  aoaae> 
tbiiiii'  which  ahone  a  little  and  appeared 
briuhl  ;  it  tjipeared  upiiu  taking  it  op,  Ibat  it 
w  a«  a  «or1  ul' caniater,  wbich  one  at  Bnt  aigfat 
ii)ia|[iued  tobea  teacaniiler;  itwaaanacmM 
wbich  nobody  cnnld  tell  what  tn  makv  sT; 
ipon  looking  a  Ihtle  foither  on  Ibe  ai  ~ 


lliiiile,  oiberwiae  Jamet  Aetien,  for   setting     pcnlinr,  then 
fire  to  the  Ropa-bouae  at  Portirooulh  Dnek,  i  raomecl  that 
'"''"■pofr   '■>    tbe    crown,   tbe    place    where     there 
cordage  ii  made  lo  aupniy  the  Linc'i  nary, 


flid  which  crime  ii  conatHuted  a 
by  noiei  of  ptrlianwnt* 


ipilal  felony     ihm,  bad 


hemp,  ibcre  waa  tar;  ilia 

aecn,  it  tlntek  then ;  aad 

luld  be  no  doubt  in  any  mind  upon  tbil 

jeet,   (hat    whoerer    placed  that    i 


the  I  Sib 


could  be 
craurv 

Ibe  offei 


lor  me  to  espalial 


inieniion  to  set  tbe  place  on  tn ; 

yg,  tbe  nien  wereatntck  »{tb  aa- 
tonitlitni'iil  anil  woniler,  looking  at  each  olber 
and  ai  the  iniirument  in  Ibeir  handa,  and  itpan 
reeollictiun  ileierminrd  to  do  the  only  Ihiu  fit 
GommtHioner  or  ibe 


t  ot    to  be  done,  to  go  to  tbe  C 


that  baa  nothiufr  to  do  wilh  the  '  Dock   and  inform  him  of  it,  I 


-e  than  ai  he 


1  Ihe  bar,  any 

nccaasary  for  me,  tbcrefbre,  to  .        _  _  _ 

ouly  iImiik  partictilara  that  we  have  to  lay  be-    ever* 

fore  [ynu  iu  evidence,  by  which  Id  affix  the  i  on  tli 

crime  0{ian  the  prisoner,  and  to  aubmtt  tn  you     had  n 

upon  the  conddeialion  of  thoae  faci*,  whether  I  (rpntli 

be  ii  or  ia  nut  guilty  of  the  chaise 

dictment. 


evidence  of  thia  i 


t  Iha  p 


migbl  be  laid  befon  n- 

aiiil  it  will  be  i  remroeni,  and  fit  enquiry   made  into  it ;  |£m 

■ntion  Id  vou  I  it  waa.  for  tbe  flr«t  time,  clear  and  appannl  la 

me,  thai  the  Are,  wbich  had  happened 

Till  of  December  in  the  Unpn  hiiiwi, 

1  been   by  accident,  but  detign.     Mow, 

nrn.let  ua  endeavDOr  to  recollect  aven 

circumstance  of  that  nnbappy  day — whlk  it 

thonght  to  have  been  aecideDl,  nobady 


Upon  the  71b  uf  December  in  theafternooa  ■  gave  themaelvea  the IrovbletJcDquircor  in  n 


(I  betiete  about  4  o'clock)  •  dreadful  fire  broke  |  collect  who  ihey  had 
out  in  the  Ilope-house  at  I'Drtcmontb  Dock, 


I,  who  waa  Ibere,  er 
bat  frtim  the  it 


edifice  of  very  great 
deed,  (perhaps  you 


it  ia  an  '  tbry   rraoUed  that  Ibit  muit  have  been    ibo 


and  mBgoiludc  in-     work  ofae 


(peril Dps  you  may  h 

juently  ofgreat  value,  and  it  ii  exceeding 
lucky  fur  the  public  that  it  did  not  happen  at 
that  lime  lo  conUin  ao  much  corda^  aa  at 
•omelimea  it  had;  that  was  not  the  only  thing 
intended  to  be  ciiDKumed  that  day,  but  furtu- 
nately  that  ulone  was  I'oniumed.  Genilemen, 
it  i»  iiticeMary  to  mention  to  you  Ihal  the  fire 
brokcoul  at  the  eaalernmnal  |iari  ot'ihe  building ; 


•  ISWI.  la  G.  3.  c.  34.  Mi-e  East'a  Pleai  ol 
theCromn.cbap.  aa,  ».  38.  For  iheiaw  of  Ar- 
BMU,  aee  the  preceding  chapter  tif  Ibu  woifc. 


devil,  or  thai  ibia  waa  h 
it)  and  i«  '  man  contrivance,  that  thia  wai  an  act  done  an 
purpoie,  then  it  was  fit  lo  advert  back  to  the 
•ubjvPt,  and  to  turn  in  tbeir  minda  all  Ibe  dr> 
cumaiaiicea  nf  thai  day;  among  oibrra  it  ac- 
curred  (for  il  wai  ihe  talk  of  all  the  tbonnadl 
in  the  Dock  in  Hie  minuiet,  I  lupjioaej  that  a 
mon  had  been  teen  upon  the  day  of  tbe  fire, 
lurking  very  much  aliout  Ihe  Hemp-  bouM  and 
about  the  llope-liouie;  then  it  oecarred,  that 
a  man  Imd  hern  locked  into  Ibe  Rope-booae, 
and  wilhbome  difficulty  had  got onl again;  ibrn 
il  occurred,  lb*i  the  peraon  npon  whom  aiaai. 
cion  then  fell,  from  •atttalngw  inddUttnr* 
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flats 


cuMtUooefl,  was  one  whose  siruame  was  not 
known,  hot  who  was  called  John,  and  who  was 

a  business  a  painter,  who  had  worked  for  a 
r.  Gouldio^,  a  painter  at  Titchileld,  at  a  gen- 
tleman's house  in  the  neighbourhood,  and  that 
was  the  origpn  of  the  name  given  to  him  of 
John  the  Pamter. 

John  the  Painter  then  being  the  man  upon 
whom  suspicions  strongly  fell  from  several  cir- 
cumstances, none  of  which  concluded  directly 
and  positively  sgainst  him>  but  all  of  which  led 
to  extreme  strong  suspicions ;  and  the  circum- 
stances that  caoMd  these  suspicions,  were  put 
together  in  the  form  of  an  information,  and  laid 
before  a  magistrate,  in  order,  if  possible,  to 
hare  this  John  the  Painter  apprehended  and 
further  enquiry  to  be  made.  Upon  this,  there 
was  an  advertisement  published  in  the  {wpers, 
with  a  reward  of  50(.  for  the  apprehending 
John  the  Painter,  describing  htm  as  well  as  they 
were  able,  and  his  person  and  his  dress  were 
▼ery  sufficiently  described  by  the  people  who 
bad  seen  him  before. 

A  very  worthy  honourable  gentleman,  whom 
I  have  in  my  eye,  and  who  is  a  very  great 
friend  to  the  public,  and  in  the  strict  and  true 
■ense  of  the  word,  a  patriot,  having  seen  this 
•dvertisemeot,  very  actively  stirred  himself  in 
the  business,  and  was  very  much  the  cause 
of  the  apprehending  of  this  John  the  Painter. 
John  the  Painter  was  aocordioGfly  taken  up,  I 
believe,  in  this  county,  at  Odiham ;  and  you 
will  be  pleased  to  mark,  that  there  was  then 
found  upon  him,  a  loaded  pistol,  a  pistol  tinder- 
box,  some  matches,  and  a  bottle  of  oil  of  tur- 
pentine; he  was  examined,  but  he  had  too 
much  sense,  he  was  too  much  guarded  to  make 
any  considerable  discovery  upou  the  examina- 
tion that  he  underwent  before  a  magistrate, 
and  had  it  not  been  for  a  circumstance,  which 
I  am  now  goin^  to  mention  to  you,  it  would  be 
an  extremdy  difficult  matter  to  affix  the  crime 
upon  this  person  at  the  bar,  however  satisfied 
4Mie  might  have  been  in  one's  own  private  jodg- 
ment  of  his  guilt. 

It  happened  that  there  was  one  of  the  same 
business,  a  painter,  who  had  been  as  the  pri- 
soner likewise  had  been,  a  painter  in  America ; 
for  this  gentleman  (the  prisoner)  has  worked  in 
America ;  he  is  an  American,  not  by  birth,  for 
by  birth  he  is  a  Scotchman,  but  he  m  an  Ame- 
ncan,  there  he  was  settled,  from  thence  he  had 
lately  come,  and  thither  he  meant  to  return. 
One  of  that  business,  and  who  likewise  had 
worked  as  a  painter  in  America,  it  was  ima- 

fined  might  possibly  know  this  John  the 
'ainter,  and  therefore  he  was  sent  for  to  sir 
John  Fielding's  in  Bow-street,  upon  the  7th  of 
February,  in  order  to  be  ahewn  the  prisoner, 
and  to  inform  the  magistrate  whether  be  did  or 
did  not  know  him ;  that  man  being  asked  the 
question  answered,  that  he  did  not  know  him, 
and  to  the  best  of  his  recollection  had  never 
seen  him  in  all  his  life  time ;  there  was  an  end 
therefore,  of  that  business ;  as  that  man  had 
worked  in  the  same  place,  for  1  tbiok  the  pri* 
aooer  bad  worked  at  Philadelphia  too,  it  was 


very  likely  that  he  might  have  known  bin,  but 
he  bapfiened  not  to  know  him  at  all ;  that  per- 
son being  dismissed  from  the  room,  where  this 
examination,  thoogh  1  can  hardly  tall  it  an 
examination,  where  this  Uttle  matter  bad  pos- 
ed, and  retiring  to  the  other  room  wfaeK  the 
prisoner  was,  the  prisoner  having  been  infoniKd 
that  this  person,  whose  name  is  Baldwfai,  was 
an  Aroencan  and  a  painter,  natarally  etiooyh 
beckoned  to  him  and  desired  him  to  sit  down  by 
biro.  Baldwin  sitting  down  by  him,  a  conversa- 
tion began  between  these  people,  touching  their 
trade,  and  touching  America  and  Philadelphia, 
that  part  of  America  in  which  they  bad  fired, 
the  distance  of  the  place,  a  few  names,  and  some 
general  conversation ;  the  place  and  occasion 
would  not  admit  of  a  long  conversation.  Hie 
prisoneratthebar  desired  Baldwin  to  do  him 
the  favour  of  a  visit  at  New  Prison,  Clerken- 
well,  where  he  was  goinf ,  desired  he  would  be 
so  good  as  to  call  upon  him,  be  should  be  glad 
to  see  him.  Now,  gentlemen,  here  let  me  tell 
you,  for  fesr  1  should  forget  it,  that  all  this  was 
the  mere  fruit  and  offspring  of  accident ;  this 
Baldwin  was  not  set  upon  him,  was  not  desired 
to  obtain  any  confession  from  him,  nor  desired 
to  make  any  acquaintance  with  him:  but  an 
intimacy  passed  between  these  people  for  seve- 
ral days  aherwards,  before  any  body  concerned 
for  the  prosecution  knew  any  thing  of  it.  It  ia 
fit  the  world  should  know  that.  In  conse- 
quence of  this  short  conversation  that  passed 
at  sir  John  Fielding's,  Baldwin  went  as  de- 
sired by  the  prisoner,  to  visit  him  at  Clerken- 
well  New  Prison  ;  when  he  was  there,  a  con- 
versation passed  between  them  of  no  very  great 
importance,  it  was  only  general,  oon<^ming 
persons  and  places,  some  of  which  both  of 
them  knew,  some  of  which  only  one  of  them 
knew.  The  next  day,  Baldwin  paid  him  ano- 
ther visit,  for  the  prisoner  liked  his  company, 
and  it  was  a  very  lucky  circumstance ;  it  was 
indeed  the  providence  of  God  that  this  man 
placed  that  fortunate  (for  fortunate  I  may  call 
It  for  the  public)  conndence  in  this  Baldwin, 
by  which  he  afterwards  made  the  ample  disco- 
veries that  you  will  hear  by  and  by.  The  pri- 
soner told  him  afVer  various  visits,  for  be  visited 
the  prisoner  at  his  own  request  alinost  every 
day,  for,  I  believe,  near  three  weeks  from  that 
time,  and  it  was  not  for  many  days,  not  ootil  a 
full  discovery  was  made,  that  Baldwin  com- 
municated the  matter  to  any  body,  and  when 
he  did,  he  communicated  it  to  an  honourable 
person  not  at  all  connected  with  government ; 
he  told  him,  among  other  things  (I  will  de- 
scend to  the  particulars  by  and  by,  for  a  ver^ 
striking  reason  which  you  will  go  with  me  in 
observing  when  1  descend  to  them,  he  told  him) 
(hat  he  bad  lately  come  from  France,  that  he 
had  been  employed  there  by  a  gentleman, 
whom  he  was  surprised  that  Baldwin  did  not 
know,  as  he  was  a  man  of  so  much  note,  and 
whose  name  had  been  so  frnjuently  in  the 
news-papers,  which  was  a  Mr.  Silas  Deane ; 
that  Mr.  Silas  Deane  was  a  f ery  bonoorable 
geotlemao,  employed  by  the  ooogron  in  Ame- 
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M  vifli  M  uddwr  vtry  Ima. 
Ih    F-iBklin ;  chat  Mr.  SUm  Dna*  kad 
■laveJ  hiai  m  ih«  mMc  linMin«  la  vhiem  he 


bi 


Ht  in  l»tbe  ic««nl  dock-iarik  tadeauut  the  . 


WKfj  ti  Gnat  Bnuia ;    iImi  be  bdkl  umiker-  ■ 
^1 —  1^^  v«rk,  aatd  ibai  Im  wm  to  have  a  ^    * 


afl    painan  vaoirf  aaendiaf Ij 

u»«  wav  la  retiiher  Gwaft  Bntaia  far 

hj'heiMiiair  itt  seek  la  tkt  ««4c  o/- 
ihia    wa«   the    «av    hy  «Lcb  ve 
,  raap«r  ;    thia  c^reat  vacs  vaa  t»  be 
ctficMrf  if  hm  haad  aaikr  the  canplaf  mcuI  af : 
&1m  Daaaa,  aad  thai  he  did  aac  at  all  iirt«ht 
bat  that  Dr.  Fraakiia  vaa  bke«Me  cagagcd  ia  , 
ilM  faiae  ^ntti  work ;    be  loU  hue,  he  h^d  ; 
lakea  Caacerfaurj  ia  iW  waf  ftaai  Dover  ;  nmi  i 
■aar  1  %m  gaio^  la  deiceai  li»  naie  (larucalafa. ! 
which  1  ihaU  bf  aad  by  have  aa  acca«m  w  le- 
ycai,  ia  arier  la  ibew  yoo  thai  it  ia  iapaaaUe  ' 
(I  «iU  oof  cbaace  the  van!)  thai  it  a  iapoMi-  | 
He  bot  that  BaU«ka*«  accaoat  fhouU  he  per-  - 
iKtij  true ;    he  laU  h&ai.   that  in  hii  reiura  ' 
fnm  Pahi  tt  Eafiaad,  he  had  lindH  at  Paver,  [ 

a  came  thraugh  Caaierbory ;  aod  at  Ca*-  . 
he  had  ca^af  cd  a  naa  la  oMhe  a  tia- 1 
rhich  jaa  wiil  ice  hjr  aad  by  tacae-  i 
what  nwmhnug'  a  tia-caaiaMr,  tkc  pwpase  af  i 
vfaich  via,  ta  art  the  part,  if  I  aay  aa  My«  atf" ' 
a  hacn ;    thai  ia»  that  a  candle  ■Sfht  be  ea- 
doacd  ia  it,  aad  yet  the  caadle  pcrfiKdy  be  hid, 
m  thai  BO  eve  ihouM  tea  the  li^ ;    that  the 
■aa  he  cMpIojied  lo  laahc  this  tio-caairtcr  fcr 
hia,  vaa  aa  avfcvard  Mlom^  aad  Ml  •boot  it 
in  a  way  that  coovioced  hia  he  vaa  daD,  aad 
ad  BOt  cooiarthead  hii  ■wainy ;   bat  thai  bia 
awaal,  a  bd,  had  a  atucb  br^icr  feniai 

bia  amtcr,  aad  very  well  aadcrnaod  bb 
that  he  tet  aboot  the  wacli,  and  he 


D  tet  the  gare^bauaej  aa  ire;  aad  be 
taU  kim  liicrc  tiie  auaoer  4f  bia  Makiaf  thia 
ciwyiiiwe ;  that  it  vaa  by  fr^mdim^  charcoal 
wuh  water  i  cry  liae  apoa  a  cu^iMir  nave,  svch 
aa  painCcn  ace  in  ^riadiaf^  their  poiaf,  aoC  vilh 
a  peaiie  aad  acrtar ;  that  it  «ac  ^rnnad  m  aa  cz- 
cv«HfiB^  6a«  powifcr  ;  iliat  it  waa  thea  la  be  lais- 
cd  Vitb  ^lapiivdcr :  he  Khea  BMaiiooed  to  hia 
bov  X  «aa  to  be  Jiioced  vith  valer,  aad  what 
prapartjaoa  of  the  puWcr  aad  the  charoaal, 
aad  to  what  coaaaiency  it  vaa  a  he  auaed  ; 
and  a  thu  cad<d  viia'thc  panicuUrs  af  how 
this  cnapncium  va  aade :  the  priaoaer  laid 
hia  (hat  b  the  afteraooa  af  the  tilh,  the  &j 
bHMe  the  finp.  beia^  m  the  Rapl^-hooile,  he  fol 
a  pared  oi  heap  aad  iirrecd  the  hc^^  ahaut 
ohcre  be  iatcadcd  thcaatchabe;  that  ha 
laid  a    bottle  a^  tarpcoiiae  oa  ia  ale,  with 


ip  placed  iatbe 
a  cork  ;  tha  be  laid  the 
paper  ia  which 
9n€r  the  ^apai 
K^  ;  he  aU  hia  that 
the 
he 


foartcf 


•r  the  bottle  iaaaad  of 
a  piece  af 
raapowdcr, 
>trawed 
a  Ihc 
it  vaold   lira    tha 
hia  ihffowiaf 


the 


fa  hia. 


yoa 


viB  rcflMHiber  tbea  particalari ;  he  aid  bia, 
that  be  had  ordered  two  aore  a  aaMbcr 
•hop,  hot  had  aa  time  ia  lay  fiir  thea ;  aad 
M  left  them  behiad  hia,  bat  this  caaioter  be 
look  with  hia  ;  he  aid  bia  that  vbea  became 
a  Port tai nth,  be  look  a  lodcioif ;  I  had  for- 
gMthevoodco-box;  be  told  hia  that  he  had 
fikevise  ga  made  for  him  a  voodca  box  ;  I 
taid  yoa  that  ihe  o«c  of  the  caaiaer  wa  lo  ooo- 
taia  a  caodle,  hidioc  it ;  Ihe  aoeofthe  bot  wa 
a  coBlaia  the  coiDbusiiblcs  which  vere  lo  be 
ighied  by  the  aiaich,  ia  ofder  a  at  the  fJace 
•a  fire ;  the  preparaioa  aod  the  iasredieola  of 
thia  yoa  will  have  aa  accoant  o^  Oc  told 
hia  he  had  takco  a  lodipog  at  Portsmootb,  a 
a  Mn.  Boxeil's,  where  be  had  made  fooie  pre- 
aantfioaa  for  the  work  of  aetliag  the  place  oo 
arc ;  J  ahovld  have  told  you  ia  the  coovera-  ' 
laa  with  rei^ard  to  CaotcriNiry,  he  told  Bald-  | 
via  likewiae  of  a  qoarrel  which  he  had  bad  I 
there  vith  a  dra^^ooa,  which  had  led  to  a  sight  I 

aoder  the  flap  af  hii  coat ;    be  ' 
w  fioxeU'a  he  M  aadc  pieparatioos 


ahoui  the  heap ;  all  tbra 
he  luU  thia  aaa  of  the  aaaacr  oT 
tettioe  it  oa  fire  :  I  ihaald  have  latd  yoo  that  he 
aid  thb  Mrk  Boxell  wa  iafe-riinrat,  aad 
taraed  hia  oat  of  hm  Mpafs ;  be  told  hia  a 
rimimofiniT  of  bia  betac  that  ia  a  the  Rofa- 
hoaa ;  that  he  wa  a  img  m  Ihc  place  ahaai 
thii  work  that  ihe  tiae  of  ihalti^;  it  up  hada- 
rivcd,  aad  whca  he  atirapted  a  go  aal  a  Iha 
door  a  which  he  ga  ia,  be  coald  aa  get  otflj 
iha  after  haviag  walked  ap  aad  dowa  ~ithnit 
hia  ihocs  a  avaid  bciag  heard,  aad  cadcavoar^ 
iag  a  get  out  quietly,  fiadiag  all  tha  iaipracli- 
Gible,  that  he  kaockcd,  aad  cried  eat  baBa! 

i  caaa  to  the  daa  aad  wA- 
koiathcre?  Iha  the  penaa  directed  hia 
a  go  ftraighl  farward,  aaid  pooriHy  be  waald 
fiad  a  doa  opea ;  however,  he  did  happeo 
a  get  oat:  be  aieaiioacd  a^co  the  drcoa* 
Maace  of  his  ca!liag  lo  a  penoa  oa  the  Ottlade» 
aader  af  preheaaioas  of  lui  hciog  shut  ia  ;  ha 
likewia  told  bia  acquaiataace  Mr.  BaMvia. 
that  he  had  beca  before  oa  the  aiae  day  n  Ihe 
Heap-boua  ;  it  va  the  Rope-hoike  yoa  ah- 
•ervc  that  wa  set  oa  fire ;  that  in  the  Heap- 
bouse  he  bad  laid  the  lia  caaidcr  vbich  be  bad 
got  oiade  :  yoa  vill  be  pleaad  lo  ohocrve  be 
did  Boi  effect  the  fire  a  the  Rope-boua  by 
aeaas  of  the  tin  caaislcr ;  I  bate  lidd  yoa 
already  how  he  ejected  that,  but  the  tin  caais* 
ler  be  ga  made  at  Caaleffbary  va  laid  ia  Ihc 
Heap-house,  vhich  va  aa  set  oo  fire,  for  by 
the  provideace  of  God,  the  aulcbca  vhich  bad 
been  Iti^btcd  bad  lackily  goae  out ;  tha  tbcia 
be  had  likevise  laid  a  sqoare  bax,  ia  arbieh 
square  boi  there  va  rooa  to  put  a  caadla  i 
that  he  had  put  into  the  box  ur  aod  lorpaatiiie^ 
aad  heap  and  other  combaiiblet ;  thea  thioga 
he  said  he  placed  in  the  Hemp-  house ;  thai 
making  all  this  preparatioo,  and  doing* thia  io 
the  Hemp-house,  bad  taken  up  a  ma  d^  of 
tiaci  that  he  «a  a  much  betfed,  lho§|b  ig 
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the  nooth  of  December,  thtt  be  had  pulled  off 
his  coat,  which  be  could  not  Gnd  for  aome  time; 
that  when  he  found  it,  there  waa  a  good  deal  of 
hemp  sticking  to  it,  which  he  picked  off  aa 
well  aa  he  could ;  he  said  the  next  day  be  went 
into  the  Hemp-house,  in  order  to  set  it  on  fire; 
the  candle  waa  placed  in  the  wooden  box,  and 
within  this  tin  machine  ;  and  he  mentioned  to 
him  this  circumstance  likewise,  that  he  had 
bought  aome  matches  for  the  purpose  of 
lighting  it  of  a  woman  at  Portsmouth,  which 
he  supnosed  were  damp  because  he  could  not 
make  tiiem  catch  fire,  in  order  to  light  the  can- 
dle ;  so  you  see  the  saving  of  the  Hemp- house 
from  destruction  that  day,  was,  because  the 
matches  were  not  so  well  made,  or  being  well 
made,  had  been  so  long  made  that  the  wood 
was  not  dry  enough,  and  would  not  catch  fire, 
•0  aa  to  enable  htm  to  light  the  candle ;  for  if 
the  candle  had  been  lighted^  the  Hemp-house 
must  infallibly  have  bieen  burnt;  then,  be 
aaya,  that  not  oeing  able  to  set  that  on  fire,  he 
got  aome  matches  of  a  better  aort,  and  then  re- 
lumed to  the  Rope- boose ;  that  there  he  placed 
himself  in  such  a  way,  aa  that  no  body  could 
fee  it ;  when  he  atruck  a  light,  that  he  lighted 
the  match,  and  every  thing  being  prepared  he 
went  away,  leafing  that  to  be  hamt,  very 
much  vexed  that  be  waa  not  aide  to  set  the 
Hemp- house  also  on  fire ;  that  he  set  out  aa 
laat  as  he  could  from  Portsmonth ;  that  just 
after  his  leaving  the  town  he  overtook  a  woman 
in  a  cart ;  that  he  got  her  leave  to  get  into  her 
cart,  for  the  sake  of  expediting  his  journey  ; 
that  he  gave  her  6d.  in  order  to  make  haste 
with  him  ;  that  he  then  hastened  to  London  as 
fiut  as  he  could.  Another  circumstance,  like- 
wise, he  mentioned ;  that,  besides  the  lodging 
which  he  took  of  Mrs.  fioxell,  he  took  another 
of  a  woman  ou   Portsmouth  Common ;    the 

Sioua  man  mentioned  something  to  be  done  to 
le  poor  woman  of  whom  he  took  the  lodg- 
injgB ;  the^  had  a  v^ry  fortunate  eacape  too,  lor 
his  intention  waa  to  set  those  lodgings  on  fire, 
in  order  to  engage  the  engines,  that  they  might 
UOi  assist  to  extinguish  the  fire  in  the  dock-yard ; 
bat  by  good  luck  that  did  not  succeed  neither ; 
burning  a  house  waa  nothing  to  him ;  he 
told  Baldwin  a  circumstance  of  his  leaving  a 
bundle  at  the  lodging  on  the  common  ;  he  said, 
that  he  had  come  away  from  Portsmouth  in  so 
great  a  hurry,  that  he  had  not  time  to  go  there 
ror  it,  and  that  bundle,  he  said,  contained  three 
hooka,  the  titles  of  which  he  mentioned  ;  there 
was  an  English  translation  of  Justin,  another 
of  Qvid*a  Metamorphoses,  and  there  was  a 
Treatise  of  the  Art  of  War  and  of  making 
Fire  Works,  or  something  of  that  sort,  and 
likewise  a  pair  of  breeches,  a  pair  of  buckles, 
and  a  French  passport;  all  these  things,  he 
paid,  were  in  bis  bundle,  which  he  had  left 
with  the  woman,  at  his  lodging  at  Portsmouth 
Common  ;  now  all  these  particulars  he  told  to 
Baldwin.  I  mentioned  to  you  Just  now,  gen- 
tlemen, that  it  would  come  out  in  the  coarse  of 
this  cause,  that  it  waa  impossible  for  Baldwin 
la  ba?a  invented  thia  ftory ;  bat  that  it  noft  be, 


that  thie  prisoner  had  told  it  to  Baldwin :  noir 
I  will  tell  you  why  I  said  so ;  Baldwin  having 
made  a  diaoovery  of  these  conversations,  that 
he  had  held  with  thia  man,  lo  the  effect  I 
have  mentioned,  then  it  waa  that  an  enquiry 
wds  made  into  these  particulars ;  for  that  lecf 
to  all  the  discoveries,  of  which  you  shall  now 
have  an  account,  and  which  will  be  proved  to 
you  in  evidence.  In  the  first  place,  I  will 
mention  to  you,  not  in  the  order  of  time  in  whicb 
the  discoveries  came  out,  but  in  the  order  oftiraw 
in  which  1  have  mentioned  the  transactiona  them- 
selves to  have  happened:  having  told  tb^ 
story  to  this  Baldwin  of  what  had  paased  a| 
Canterbury  and  the  other  places,  messengers 
were  sent  to  all  these  places  to  find  out  the 
people  referred  to,  and  to  aee  whether  these 
several  accounta  were  true  or  no ;  upon  enqui- 
ry^  they  found  out  the  persons  who  made  thesa 
tin  canisters,  not  only  the  persons  that  made 
the  tin  canisters  by  his  directions,  which  ha 
had  left  upon  their  hands,  not  having  time  toi 
atay  for  them  ;  but  we  found  out  the  very  per- 
son who  made  the  tin  canister  that  was  left  Id 
the  Hemp- house,  in  order  to  set  it  on  fire; 
you  will  see  the  very  boy  who  made  this,  and 
he  confirms  exactly  the  account  aa  related  by 
Batdv^n ;  that  his  master  having  first  been 
employe*!  to  do  this  work,  and  not  rightly 
understanding  the  instnictions  he  received,  that 
the  boy  understanding  them,  made  the  canister, 
and  the  boy  will  swear,  that  the  very  canister 
now  to  be  produced  at  your  bar,  and  which 
was  found  in  the  Hemp- house,  he  made  for  iba 
prisoner.  Tlie  story  of  his  quarrel  with  a  dra- 
goon at  Canterbury,  will  be  confirmed  by  the 
dragoon  who  quarreleil  with  him ;  the  atrijiping 
off,  or  talcing  up  the  hppet  of  his  coat,  and  the 
seeing  the  canister  under  it  at  that  time.  Tlie 
making  of  the  wooden  bo<  will  be  proved ;  the 
witness  sweariuj^  to  the  identity  of^the  person, 
by  whose  order  it  was  made.  Mrs.  Boxell  will 
be  produced  to  you ;  she  will  tell  you,  that  this 
very  prisoner  at  the  bar,  came  to  her  house  to 
take  a  lodging,  the  day,  I  think,  before  the 
fire  happened ;  that,  afterwards,  observing  a 
strange  aulphurous  smell  in  the  lodging,  slie 
went  about,  inside  and  outside  of  the  boose, 
and  could  not  gueaa  from  whence  it  came: 
that  the  next  morning  there  was  the  likesaiell ; 
she  then  traced  it  to  the  very  room  that  tha 
prisoner  had  taken  to  lodge  in  ;  ahe  found  him 
at  work,  in  preparing  combostibles,  and  there 
was  a  stench  of^  j^npowder,  or  nitre,  or  what- 
ever it  waa,  which  I  mentioned  to  you  just 
now  from  the  account  he  gave  to  Baldwin, 
how  he  had  prepared  thia ;  we  will  prodace  to 
you  the  person,  upon  whose  colour- stone  the 
prisoner  ground  the  very  charcoal,  and  who 
saw  the  prisoner  grinding  the  charcoal.  Gen- 
tlemen, we  will  prove  the  circumstance,.  I  men- 
tioned to  you,  of  the  Rope- house  beinir  abut, 
and  the  prisoner  being  shut  in  ;  we  will  prove 
by  the  recollection  of  the  people  in  the  rope* 
yard,  that  there  waa  a  man  exactly  in  the  dr- 
cumstances  that  he  describes  himself  to  Bald- 
win  to  bare  been  io^aMkinf  a  noise;  asking 
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whif  b  thic  tin  c«Mifu  fonnd  wu  fall  of  bemp, 
and  tbii  wu  the  ■ituation  of  the  nnchioe ;  it 
could  not  baie  bwn  thronn  in  at  ■  ventun. 
Tbe  eoutrDelion  that  1  put  apoa  it  wu,  tbat 
muit  hare  b«ea  tiuonD  orer  the  bundW-nf 


'  Did  yod  at  any  ttme  find  aoy  ihin^  parti; 
ealar  in  the  HMnp-b»twe  at  PortaoMntth  P— 
Yea,  OD  the  1Mb  of  Jannaty  1  foantl  a  (in  caae 
ia  the  Hetnp-liouM.  [Tbe  wiian*  la  afaewD 
a  tin  case  or  eaoiiler.]  This  npneara  to  be  the 
tin  eat«  tbat  I  took  up  in  tbe  Heotp-booie; 
tbera  ia  a  piece  of  wood  hollofied  out,  irhieh  it 
ia^deil,  and  a  Ihin  piece  of  wood  nailed  at  tbe 
top  of  it;  ibeiw  are  malcbea,  and  tar,  and  ul, 
and  olber  combnitiblei,  I  have  no  doubt  bnt 
Ibis  ia  tbe  tin  caae ;  thiaboigoe*  intoit ;  Ihey 
were  aeparaic  nben  I  Tonnd  ibem. 
•  What  did  you  find  ebe  beaides  Ibeae  two 
Ibings  ? — A  bottle,  wiiicb  appeared  by  Ibe  amell 
to  have  held  apiriti  of  turpenlinc,  oraoiaeibio^ 
of  tbat  quality  ;  and  [here  were  some  common 
wooden  matcues,  ancb  aiare  generally  aold  at 
ehandler'a  tfaopa,  which  1  found  lying  in  the 
Hem p- house  juit  bv  tbia  tin  cacialer. 

Whereabout  in  ihB  Bemp-faouae  P— In  the 
eentre  of  the  mow  of  bemp  there  were  mow 
buuUea  of  refused  hemp.  There  i«  certain 
IwDip  which  is  refuNcd,  which  ia  not  accordiag 
to  the  conlraci,  which  is  put  by  and  ia  returned 
to  the  merchant ;  tbiu  waa  beliiud  Ihoae  bun- 
dles of  h^rnp  which  were  then  in  Ibe  rery  cen- 
ter of  the  iiiDw  behiuU  aeveral  other  bondle*. 
' '  Were  these  thinga  easy  to  be  discovered,  or 
were  they  concealed  f— Tbey  had  the  appear- 
aoee  of  concealment. 

Could  tliey  be  discoTered  without  remotin^ 
IhoM  bunilles  of  hemp,  behind  which  they  were 
put?—Not  couTeniently.  There  waa  a  pas- 
•age  thai  went  up  at  ihe  end  of  Ibe  bundles  of 
Uwahenp,  and  a  person  probably  migbt  bate 
discoterad  it.  At  Ihe  eoda  of  ue  bundle  of 
bempi'tbero  ia  a  little  paaaage }  a  person  might 
ba*a  gone  up  to  the  upper  end  of  it  and  have 
diacovcrad  thia,  if  be  bad  had  any.  apprelian- 
aiona  of  anch  a  thing. 

Waa  there  any  kKwe  bemp  near  it  ? — Yes, 
what  we  call  *  dunuag« ;'  that  is  tbe  refuse  of 
the  hemp  which  we  generally  lay  at  the  bot- 
tom of  Ibe  hemp  to  preaerve  it  fiom  any  mnia- 
ture  that  may  arise  tram  Ibe  foundation;  those 
cnuhustihlea  were  laid  upon  tbat;  there  was 
.  also  some  brown  paper ;  when  we  found  all 
these  pans  ol'  Ihe  machioe  they  were  put  to- 

£ther,  and  then  maile  the  appearance  of  a 
rk  lantern  ;  there  waa  some  brown  paper  laid 
near  it,  ,wbicli  appeared  lo  bare  been  tarred ; 
when  ttiis  thing  was  all  uniled  we  put  it  upon 
the  paper  that  waslarred.and  the  paper  seemed 
••  it  it  bad  been  round  this  tin  case ;  it  aeemed 
as  if  it  had  been  ibiowo  orer  tbe  bundle,  and 
by  atriking  agfaiasl  the  mow  of  hemp,  the  parts 
had  «e|>arattMl ;  that  was  tbe  idea  that  I  tbrroed 

.  Theit  you  communicated  It  to  tbe  proper 
vfficer  at  the  Uock-ysrd  7 — I  did. 

Were  Ihrae  things  found  in  such  a  place, 
that  it' a  fire  had  arisen  in  consequence  of  tbero, 
the  Hemp-house  and  tbe  hemp  in  it  must  pro- 
.  baUy  hafe  been  consumed  f — Unduuhledly. 

Tiiiii  Hemp- house,  1  suppose,  from  its  name, 
is  Ihe  .place  where  the  hemp  belougiog  lo  the 
dock  is  kepi?— Vei,  tU  Krauad  flsoi  upon 


refused  hemp,  for  they  were  as  high  at  mjr 
head,  and  therelbre  il  ia  possible,  and  I  appre- 
hend that  was  the  case,  that  it  was  thrown 
against  the  mow  from  which  it  rebounded  and 
separated. 

Court.  Prisoner,  I  would  once  for  all,  with- 
out repeating  it  to  you  after  «*ery  witness  i« 
called,  inform  you,  that  you  are  at  liberty  tn 
aak  any  witneaa  what  quettiona  yon  tbitilc  fit, 
after  the  enmination  is  gone  through  by  tb* 
crown.    You  know  best  your  own  defence. 

William  Tench  awom. 
Did  yon  etH  see  the  prisoner  f — I  have. 
Where? — At  my  master's  bouse  just  witb- 
ont  Wettgate,  Caiiierbury. 

Did  you  make  any  tin  thing  far  him  F— Yei, 
I  did. 

Look  at  that,  and  tell  us  whether  that  U  thft 
made  for  him  F— Yes,  this  is  tha 


inzth 


When  was  il  you  made  it  for  him  ?— Abobt 
a  month  or  six  weeks  before  Christmas. 

When  was  the  Aral  time  since  that,  that  any 
enquirj  was  made  of  you  about  making  thia 
canister  f — On  the  Monday  before  laal. 

Examined  by  the  Priioiicr. 

You  say  yon  made  thia  caiiiater  for  me,  a, 
mouth  or  aix  wetjisagiif — No;  a  mouth  or siic 
weeks  before  Christmaa. 

How  do  you  knot*  the  camstcr? — I  know  it 
by  Ihe  seam. 

1  saw  a  canister  a  few  days  ago  with  tha 
same  seam  as  thai;  bnw  can  yon  know  ona 
•earn  from  another? — Because  this  is  so  very 
had  soddered  ;  I  took  particular  notice  of, it 
when  you  came  tu  me  about  it. 

Can  you  awear  tu  the  sodder  ? — Yes. 

How  do  you  know  me ;  by  my  face,  or  dreaa, 
or  voice,  or  what? — 1  know  you  ata  Ibe  very 
man  that  came  to  me  about  it.  I  knot*  you  by 
your  person,  by  your  hair,  and  by  your  clothes 
tbat  you  have  on  now. 

>Vliat  particular  garment? — You  bad  on  th« 
same  coat  you  have  uow. 

Thia  coal?  (hu  great  coat.) — No;  not  your 
great  coat,  the  other,  or  near  upon  such  ■  «t- 

On  what  particular  day  did  vou  make  this 
tin  caniater  F — I  really  cannot  tell. 

Was  it  so  much  at  six  weeks  before  Cbrist- 
mas  ?—Tbat  is  as  nigh  as  I  can  tell. 

Was  it  more  or  leas,  do  you  think  ? — I  really 
-It  tell. 


ElixebtthBoicll  twom. 
Have  yon  ever  seen  the  pritODtr  at  thebir 
before?— 1  have. 
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Whea  did  you  sec  him  ?— Th«  day  kcArc 
the  yard  wu  oo  Are,  at  my  bome. 

Where  b  your  house  f^At  Na.  10.  Bar* 
raek-ttreetf  Portamouth ;  ha  came  la  om  ior  a 

Dill  he  Indffe  at  year  hoote  f — Oae  oiffal. 

Whtt  niifht  wat  thai?— The  aight  before  the 
ftre  ba|i|iefied. 

Did  you  obeerte  toy  thini^  partieular  relate 
inv:  to  him,  or  the  room  he  lf>di(««l  in? — I  ob* 
aerf pd  a  f ery  fulpburoua  tmell  oo  the  Friday, 
aad  on  the  Siiturdav. 

That  was  wheo  be  first  came  to  your  house  T 
—Yes,  00  the  moraini§^  of  the  Situnlay,  my 
bouse  iras  in  a  very  threat  smell  aod  smoke ;  I 
Went  u|»  stairs  and  pushed  open  the  door,  aod 
I  cdulil  nut  see  my  haod  before  me,  because  of 
the  smoke ;  there  was  a  sulphuroos  smell  in 
the  room  and  the  grate  ;  I  asLed  him  what  he 
was  about,  whether  he  was  goioff  to  set  tty 
house  on  fire  ?  He  asked  me  what  I  was  afraid 
of?  I  said  I  was  afiraid  he  was  f^ing  lo  set 
ny  house  on  fire,  for  fire  was  a  thing  1  much 
dreaded ;  he  asked  oie  if  I  had  erer  sofl^ered  by 
fire  ?  1  said  No,  GotI  forbid  I  erer  ahoold,  for 
fire  was  f  ery  dreadful  to  me ;  I  was  much 
afr.'id  of  An, 

Did  you  obserre  what  occasioned  the  smoke 
10  the  room  ? — As  1  was  making  the  bed,  I 
tome<l  round  aod  saw  he  had  been  buroiag 
something  oo  the  hob  by  the  fire-place. 

Did  you  obserre  aoy  thiog  else  io  the 
room  ?— He  had  a  lighted  caodle  oa  Satur  Jay 
morning ;  he  had  had  a  tittle  bit  of  candle  cpr- 
ne«l  up  stairs  io  a  candlestick  for  him,  but  the 
caodle  that  I  took  from  him  io  the  room,  was 
not  the  same  candle  that  1  carried  op  stairs  for 
him,  for  it  was  about  half  an  eight  candle;  he 
had  something  io  a  chair  which  he  was  doin^ 
aomething  with,  but  I  cooM  not  tefl  what  ii 
was.  1  carried  the  candle  down  stairs,  snd 
went  op  again  immediately,  as  fast  as  poasiUe ; 
I  opened  the  window  a  Httla  before  I  went 
down :  when  I  came  op  again  he  bad  shut  it ; 
I  said  I  would  not  have  my  window  shot  by 
him  or  any  other  man,  that  if  I  chose  to  ba?e 
k  open  it  should  be  open. 

Did  you  obserre  any  thing  else,  at  any 
other  time  when  you  were  in  the  room  ?*-Dn 
the  Friday,  when  he  came  out  of  the  room,  I 
went  up ;  1  saw  bis  boodle ;  I  went  to  carry 
it  to  one  of  the  neighboors  to  wash  ;  wheo  I 
opeoed  it,  I  saw  part  of  ao  old  shirt,  a  pair  of 
leather  breeches,  a  top  of  a  tio  case ;  I  viewed 
the  tiu  case  a  quarter  of  ao  hour  to  be  sure. 

Look  at  that  tio  case  ? — I  viewed  it  from  this 
jMrt  [pointing  out  a  particular  part  of  the  ma- 
cfatoe]  I  think  this  is  the  same  caoister,  it  is  as 
much  like  it  as  one  thio^  cao  possibly  be  like 
aoother ;  I  really  beliere  it  to  be  the  same. 

You  say  yuu  had  some  dispute  with  him 
about  filling  your  ro«jni  with  smoke.  Did  you 
tell  him  he  sfioold  go  away  from  your  house  ? 
•—I  ordered  him  out  of  my  house ;  he  said  it 
was  hard  he  could  not  be  permhted  to  put  his 
things  up ;  1  told  him  no,  he  ahouki  quit  the 
loooi  i  he  tiua  said  that  the  caadla  1  carried 


dawa  ia  the  eaadlailkk  waa  hia»  aadthalba 
wanted  it;  1  toU  hiai  he  OMghi  taka  il  aa  W 
waat  dawa  stuia;  thia  waaaoSatofdaj  naani- 
ing  between  nine  aod  tea,  thea  ha  Ie6  mf 
house,  aod  he  never  returned  agaia. 

Camrt.  What  becaasa  af  the  bondlaf— ^.  Ha 
carried  the  bundle  m  hia  left  haad«  aod  i 
him  inlo  Higjh-slreelk  for  1  gat  iaia  the 
die  of  the  road  and  walcbad  hiai ;   1 
saw  bias  afierwarda. 

Do  yaa  kaow  whather  the  caoia 
the  bondle  whea  ha  took  it?— I  canaat  sav  ;  I 
saw  iha  caaialcr  oo  Friday^  I  did  not  aaa  it  aa 
Satorday. 

JasKf  Gamhietp  esq.  tworo. 

Mr.  G&mbier.  I  have  here  the  haadta  tkal 
haa  been  spoken  of  bf  the  wftnaaa :  I 
it  from  my  first  deix  Jaha  Jafibreya ;  it 
baeo  ia  my  paMeaskw  9i€r  siaae ;  it  b  asaetlT 
ia  the  same  state  now  as  when  I  raeaivad  it  $  i 
received  it  oa  the  9 1st  of  Fehraary  ia  tlM 
ing,  about  aioe  o*cloek. 

EUt,  BonIL  I  beiicva  that  to  he  tlw 
die;  it  iatied  up  ia  aa  handkerehiarof  that 
patitni« 

Mm  Jeffereyt  twom. 

Da  yon  kaow  that  boadla?— That  ia 
handken:hief,  I  believe ;  iodOed  I  have  aodoaU 
of  it ;  camroimiaer  Gamhier  gave  arieta 
the  evening  of  Thursday  6w  toib  of 
for  search  to  be  made  ia  Noith  atwet  aad 
oeighboarhood,  for  sach  a  boadla. 

Where  did  joa  ga  ta  make  that  seamb 
ordered  a  jmiiar  elark,  aad  a  mesaengar  af 
ofllce  to  make  that  searefa  ia  Narlh-slivet 
its  neighbourhood  ;  they  eame  back  io  ahaot 
bout's  time,  aod  told  me  they  had 
that   street  eioept  a  few  boasrs,   m  one 
which  particaiari jr  the  pereea  waa  oot  at  ~ 
1  went  oext  aoruiog,  aad  foood  this  huadia 
Mrs.  Cole*s  ia  North-stKat;   1  deliverad  it 
Mr.  Oanshier. 

ilaa  CaU  sworn. 

Look  at  the  priaoneri  do  yon  imow  kin  f.^ 
I  do. 
Whan  did  500  sea  him?.-Oa  the  ^y  of  tkn 

Where  did  yao  see  him  ?— At  my  hoMo  ia 
North-street,  oa  Portsaiaath  oommoo. 

What  vras  the  oecasioo  of  his  tomfng-  ta 
your  house  ?— To  take  a  hidgiag ;  ka  took 
one. 

Did  be  leave  aoy  thing  when  he  want  awaj  P 
—He  left  a  handle. 

Is  that  U>e  buodle  ?— It  looks  like  it 

What  became  of  that  buadla  ?— 1  dekf  aiiad 
it  to  Mr.  Jeffereys  aod  Mr,  CaMaa. 

Had  you  kept  the  boodle  from  the  tioM  tka 
prisoaer  left  it  with  you)  till  yoa  gave  it  ta  tkaaa ' 
geotiemeo  ? — I  had. 

How  loog  did  the  priaaaar  alay  ia  yoar 
house? — A  quarter  of  ao  hour,  aot  mare. 

What  time  of  the  day  was  that?— la  tka 
foreaooo;  IcmitaHMMly  ttUthekoori  itwat- 
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betwen  vine  aad  twel?e;  be  tUid  aboot  a 
fmurler  of  an  hoar,  then  he  went  out. 

IM  be  retorn  again  P — ^No. 

Did  jon  open  tirat  bundle  T— It  waa  not  tied 
doae,  and  I  saw  it  a  Httie  way  open. 

What  did  yoi^  see  in  (he  bundle  f— I  aaw 
•onie  hooka  and  other  things ;  I  did  not  untie 
it,  I  ddivered  it  to  these  gentlemen  when  tliej 
ctmefbril. 

Yoo  took  nothing  ont,  nor  put  any  thing  in  f 

—No. 

PrMoncr.  My  knl,  I,  beg  Mn.  BoxeU  may 
iMop. 

William  Ahram  sworn. 

What  are  you  ? — A  blacksmith. 

Where  do  you  Ii?e  ? — At  Portsmouth. 

Did  you  erejr see  the  prisoner  before?— Yes, 
he  lodged  in  the  same  room  with  me. 

At  whose  house  P — At  Mra.  Bozell's  in  Bar- 
rack-street. 

flad  you  any  particular  couYerMtion  with 
the  prisoner  P — At  first  he  asked  me  whether 
there,  was  any  preasing  i  I  toM  him  ves,  they 
pressed  rery  hot ;  tliat  the  oonstables  had  press 
warrants,  to  take  up  all  the  people  that  could 
not  give  an  account  of  tbemselres  ;  says  he, 
•appose  thejr  were  to  take  m  such  a  man  as 
me,  I  can  give  no  account  ot  myself,  only  by 
the  writings  I  hare  in  my  pocket ;  be  askra 
me  if  I  thought  if  he  was  to  get  into  the  justice's 
hands,  there  was  no  way  of  escaping  ;  I  said 
No,  there  were  gates  and  walls  all  round  \  aud 
if  he  was  not  taken  in  Portsmouth  town,  he 
would  be  taken  at  the  bridge ;  he  said,  was 
there  no  way  of  getu'og  over  those  walls  P  I 
aaid  No,  there  is  water  on  the  other  side ;  he 
then  said  again,  is  there  nd  getting  orer  tboee 
walb  P  I  said  No, 


Examined  by  the  Prtioiicr. 

Was  any  other  thing  said  P — Yes,  he  aaid  be 
knew  one  Brooke  who  was  in  Newgate ;  and 
he  was  certain  sure  he  would  be  hanged. 

At  what  time  was  thatP — 1  cannot  justly  say. 

Where  was  it  saidP — At  Mrs.  Boxeil's. 

In  what  part  of  the  bouse  P — ^The  lower 
room ;  Mrs.  Boxell  heard  the  words  as  well  as 
me. 

Ccufuel  jfar  the  Crown,  Look  at  these 
buckles  which  were  in  the  parcel  P— There  are 
a  great  many  buckles  alike,  they  are  such  sort 
of  buckles  that  the  prisoner  had,  they  are  the 
•ame  pattern. 

John  Baldwin  sworn* 

Priioner,  I  can't  embrace  yoo  now,  Mr, 
Baldwin,  as  1  did  last  Monday  aan'night. 

Look  at  the  prisoner  at  the  bar,  when  did  you 
first  see  him  P — ^The  7th  February. 

Where  did  you  then  see  him  ? — At  sir  John 
Fielding's ;  lortl  Temple  sent  his  servant  to  me 
on  th«  6th  of  February,  to  inform  me,  that  I 
should  be  sent  for  by  sir  John  Fielding,  in 
order  to  giro  evidence  agaiost  a  person  whom 
they  luoked  upon  to  be  a  painter  that  had  come 
from  America,  my  lord  koowiog  that  1  had 
been  in  America. 


A.  D.  irrr.        iisH 

Were  you  sent  for  under  an  imagination  that 
you  mignt  know  the  prisoner  at  the  bar,  having 
been  in  America  and  a  painter  there  ? — Yes,  I 
have  been  in  America,  at  New-York,  at  Phila- 
delphia, and  Amboy. 

•Are  you  a  painter  by  business  P — I  am. 

Upon  the  recommendation  of  lord  Temple 
then  yoo  went  to  sir  John  Fielding's  ? — I  did ; 
I  was  asked  whether  I  knew  the  prisoner ;  I 
told  sir  John  that  I  biid  never  known  him  to  the 
best  of  my  memory  and  remefiihrance ;  nor 
never  seeu  him  till  i  saw  him  in  the  other  room, 

t'he  prisoner  heard' you  say  that  ?— He  did  ; 
he  maoe  me  a  bow  as  hft  stood  at  the  bar,  aa 
soon  as  I  had  given  my  evidence  to  sir  John  ; 
I  saw  him  af^rwanki  fn  another  room. 

What  passed  in  that  other  room  P — I  went  to- 
sign  my  naide  to  the  deposition  I  had  made ; 
as  i  was  going  away  the  prisoner  beckoned  to 
me  with  his  head ;  I  went  and  sat  down  by 
bha  ;  he  asked  me  what  part  6f  America  I  had 
been  In,  and  who  I  knew  there ;  I  mentioned 
Philadelphia ;   he  asked  me  if  I  knew  any 

frintera*  there ;  1  said  I  did  many ;  who  did 
'  know  there  P  1  mentioned  several ;  he  said  i 
see  that  yuu  know  the  place  very  well ;  yoa 
are  not  like  evidences  that  have  been  brought 
against  me;  there  waa  one  person  said  he 
knew  me,  but  I  had  changed  the  colour  of 
my  hair ;  did  they  imsc^ine  fuat  I  was  a  came- 
leon?  there  was  another  person  said  1  wan 
transported  from  Gloucester  gaol ;  but,  said  he, 
you  are  a  gentleman,  and  1  wish  it  wis  in  my 
power  to  make  you  a  satlsfacti*jn ;  he  told  me 
he  would  be  very  glad  to  see  me  at  a  place 
called  New  Prison ;  I  said  I  would  come  there 
whenever  he  pleased,  if  I  could  get  admission  ; 
he  said  I  don't  know  what  time  I  shall  be  dis- 
charged from  here,  but  if  you  will  come  be- 
tween three  and  four,  I  daie  say  you  will  see 
me ;  I  went  to  New  Prison  about  Four  o'clock^ 
I  saw  the  prisoner  there,  he  and  I  walked  to- 
gether ;  we  adjourned  to  a  corner  by  oursel? ea 
between  the  two  gates;  he  disclosed  a  great 
deal  about  America,  mentioning  gentlemen'a 
names  in  America  that  he  knew  ;  Sod  he  begged 
I  would  call  upon  him  the  next  day  when  it 
auited  me ;  I  went  and  acquainted  my  lord 
Temple  of  what  information  I  had  got  from 
the  prisoner ;  my  lord  Temple  said  he  thought 
it  was  very  material,  and  thought  it  proper  that 
lord  George  Germain  should  be  acquainted 
with  it ;  he  wrote  a  line,  1  carried  the  letter 
and  was  introduced  to  lord  George  Germain  i 
his  lordship  said  he  waa  of  the  same  opinion  aa 
lord  Temple ;  and  that  it  should  be  taken  care 
that  I  should  have  admission  to  see  the  pri- 
soner, in  order  to  briog  him  to  a  confession  if 
possible  ;  I  waited  upon  the  prisoner  the  next 
day,  and  we  had  discourse  again  about  America 
as  before ;  he  found  by  my  discourse  that  I  waa 
an  American  by  principle ;  he  asked  me  what 
countryman  1  was ;  I  said  a  Welch  man  ;  he 
said  he  thought  at  first  seeing  me  he  saw  in  my 

filce  that  1  was  a  person  interested  in  the  cause 

• - ■ — — ^ 

*  So  m  orig.  edit.    Qu.  paintcru 
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of  America;  I  told  bim  1  married  at  Amboy, 
that  ne  remofed  to  Philadelphia  and  there 
lived,  where  1  had  a  too;  that  that  aoD  I  had 
BOir  iu  Loudon. 

Countel.  HoweTer  you  need  not  mention 
every  pariicular ;  you  entered  into  general  con* 
▼ersation,  heing  both  of  the  lame  trade  and  of 
the  same  country. 

Frisoncr,  I  desire  the  witness  will  speak 
erery  particular,  as  1  am  interested  in  it. 

Counulfor  tke  Cromn,  De  it  so  by  all  means, 
go  on  then. 

Baldvin,  I  mentioned  to  him  about  my  fa- 
mily ,  that  I  had  my  son  with  me  now  in  Lon- 
don ;  lie  was  desirous  to  see*  him ;  I  told  him 
my  wife  was  very  much  iudispo^ed,  which  he 
said  he  was  sorrv  for ;  I  waited  upon  him  from 
day  to  day,  till  the  15th  February  ;  on  that  day 
be  told  roe  all  the  particulars ;  he  asked  me  if  I 
knew  one  Mr.  Deane  ?  f  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Paris  ? 

Priioner.  I  remark  to  the  witness  that  there 
is  a  righteous  Judge,  who  also  gifeth  righteous 
judgment ;  beware  of  what  you  say  conoenv- 
jng  that  Mr.  Deane,  perjure  not  yourself,  you 
«re  in  the  sight  of  God,  and  all  this  company  is. 

Baldwin.  The  prisoner  said,  what,  not  nilas 
Deane  ?  1  told  bim  No ;  he  said  he  is  a  fine 
clever  fellow,  and  I  believe  Benjamin  Franklin 
is  employed  in  the  same  errand ;  he  said  that 
he  had  taken  a  view  of  most  of  the  dock-yards 
and  fortifications  throughout  England,  andpar- 
ticularly  the  number  of  guns  that  each  ship  in 
the  navy  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
number  of  men ;  and  he  had  been  at  Paris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
particulars  of  what  he  found  in  examining  the 
Dock -yards. 

Pruoner,  Consider  in  the  sight  of  God  what 
you  say  concerning  Silas  Deane. 

Counsel  for  the  Crown.  You  need  not  be 
A^id,  Silas  Deane  is  not  here,  he  will  be 
hanged  in  due  time. 

Prisoner,  1  hope  not,  he  is  a  very  honest 
man. 

Baldwin.  He  said  that  Silas  Deane  was 
greatly  pleased  with  what  he  had  done ;  he  ac- 
q'uainteu  Silas  Deane  in  what  manner  he  was 
to  set  the  rope-houses  and  the  shipping  on  fire 
in  England  ;  that  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  to  execute 
a  matter  of  that  kind,  but  he  told  Silas  Deane, 
that  he  would  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  that 
then  Silas  Deane  asked  him  what  money  he 
wanted  to  carry  his  scheme  into  execution ;  he 
told  him  not  much  ;  he  exiiected  to  be  rewarded 
acsording  to  his  merit ;  tnat  then  Silas  Deane 
gave  him  bills  to  the  amount  of  900/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  London.  He  was  very  anxious  to  know 
whether  lord  Cornwallis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys. 
He  said  that  he  knew  general  Washington 
penwDallyj  be  beUered  that  general  Wasbiog- 


too's  abilitiea  were  greater  than  thoio  of  gconal 
Howe,  and  that  general  Washington  would 
watch  general  Howe's  motiooa,  and  woaM 
barrass  him  ;  bo  was  assured  that  tbo  pro* 
vioctals  would  conquer  this  winter;  that  tbo 

Sand  campaign  was  to  be  in  the  saoMScr; 
at  general  Washington  only  wanted  a  few 
experienced  ofiicers,  which  be  believed  would 
be  supplied  from  France ;  and  Silaa  Deano  was 
appointed  for  that  purpose  at  Paris,  to  suppler 
them  with  ammunition  and  stores ;  but  as  4or 
cannon  bails,  he  said,  they  couki  procure  a  suf- 
ficiency to  serve  all  Enrone,  in  America  at  a 
Klace  near  Annapolia  in  Maryland ;  that  bo 
imself  had  seen  likewise  pitch,  tar  and  turpen- 
tine. This  was  what  passed  in  the  course  of  a 
great  number  of  visits.  I  waited  upon  bios 
from  the  7tb  of  Nov.  to  the  t4tb.  1  never 
missed  but  one  day,  and  was  with  him  twice  on 
most  days. 

Prisoner.  Remember  that  thia  witnen  aaya 
he  was  with  me  twice  most  days. 

Baldwin,  The  prisoner  said  he  arrived  at 
Dover,  from  Paris,  and  went  to  Canterbury ; 
that  he  went  into  a  shop  add  spoke  for  a  machme 
to  he  made. 

Prisoner.  At  what  particular  place  did  I 
call  in  my  way  from  Canterbury  f  1  must  bare 
calleil  at  some  particular  place. 

Baldwin,  He  said  he  went  into  a  shop,  and 
ordered  a  tin  machine  to  be  made,  wliicli  was 
by  some  people  called  a  canister ;  be  said  tbo 
master  was  a  stupid  fellow,  and  did  not  under- 
stand  bis  directions,  hut  that  the  bov  seemed  to 
be  more  ingenious  and  understood  it»  but  bo 
was  obliged  to  stand  by  the  boy  while  bo  wao 
making  ofit  to  instruct  him,  anci  be  gave  bioa 
something  to  get  some  drink  for  bis  pains; 
that  then  he  went  into  a  public-house  with 
the  canister  under  the  breast  of  bis  coat ;  that 
a  dragoon  saw  something  under  his  coat,  and 
opened  his  toat  to  see  what  was  under  it,  and 
said,  which  of  them  are  you  for  ?  The  priaooer 
asked,  what  do  you  mean  ?  He  said,  whether 
you  are  a  barber  or  a  taylor  ?  The  prisoner 
said,  that  was  no  business  to  him,  and  called 
him  an  impudent  fellow,  and  told  bim  that  bo 
did  not  mmd  him,  nor  none  of  his  maater'a 
men  ;  he  said  there  was  another  soldier  in  tbo 
room,  who  was  a  civil  man,  and  he  drank  with 
him  ;  that  he  went  from  thence  to  Portsmouth, 
where  he  to«ik  a  lodging  at  one  Mrs.  Boxell's. 

Q,  All  this  is  the  account  that  he  gave  yoq  ? 

Baldwin,  Yes ;  in  all  the  conversations,  as 
near  as  I  recollect,  word  for  word.  He  said  at 
Mrs.  Bozetl's  he  tried  his  preparationa,  which 
were  matches  that  he  had  made,  by  doubling 
a  sheet  of  whitish  paper  into  ten  or  twelve 
folds;  that  then  the  paoer  was  unfolded,  in 
order  to  be  done  over  with  a  composition  made 
of  chsrcoal  and  gunpowder;  he  said,  if  iho 
paper  was  not  doubled  before  the  composition 
was  laid  on  it  would  cause  it  to  crack  ;  that  the 
charcoal  roust  he  ground  very  fine,  upon  a  co- 
lour-stone, in  the  same  manner  as  painters 
grind  their  colours^  but  the  gunpowder  did 
not  require  much  grmdiog,  be  said  i  that  that 
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might  be  masb^  with  a  koife,  in  the  same 
manner  as  painters  mix  vermillion:  but,  he 
said,  they  must  be  very  particular  in  mixbg 
these  two  bodies  together ;  thai  the  charcoal  is 
ground  in  water,  and  then  mixed  to  the  con- 
sistence of  new  milk,  and  then  with  a  small 
brush  the  paper  must  be  painted  over  on  both 
sides  with  this  composition ;  he  said,  that  he 
bad  managed  the  matter  so  well,  that  one  mstch 
would  last  24  hours.  He  said,  he  lodged  at 
Mrs.  Boxell's  one  night,  and  that  Mrs.  Boxell 
was  a  ?ery  impudeut  woman,  for  she  bad 
opened  his  bundle  during  his  absence ;  be  told 
me,  that  this  tin  machine  was  a  very  curious 
constructiou  of  his  own  invention,  and  that  he 
Bad  a  wooden  box  made  which  had  a  hole  in  the 
centre,  in  order  to  |)ut  a  candle  in,  and  in  that 
box  was  tar,  turpentine,  and  hemp  ;  that  the 
tin  canistei  fitted  this  wooden  box  so  well,  that 
when  the  ciuidle  was  put  into  it  no  person  coold 
perceive  any  light.  He  said,  that  on  the  6th 
of  December  he  went  into  Portsmouth-yard, 
and  got  into  the  Hemp- house ;  that  there  was  a 
deal  of  hemp  there,  and  it  was  matted  so  to- 
gether that  be  could  hardly  get  it  apart;  he 
pulled  bis  coat  off,  and  then,  after  lightening 
the  hemp,  he  placed  this  canister  over  the  box, 
with  a  small  caudle  in  it ;  that  he  sprinkled 
some  turpentine  about  the  hemp  that  was  round 
.  it ;  that  he  was  some  time  before  he  found  his 
coat  aAerwanls,  and,  when  he  found  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeavoured  to  take  off;  that  he  then  went  out 
of  the  Hemp-house,  and  fi;ot  into  the  Rope-house, 
and  in  the  Rope- house  he  placed  a  quart- bottle 
of  spirits  of  turpentine  upon  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  the 
hemp  be  laid  a  piece  of  paper,  and  in  this  paper 
was  some  dry  jj^unpowder. 

Prisoner,  Did  I  go  straight  out  of  the  Hemp- 
house  into  the  Rope -house? 

Court,  You  bad  better  wait  till  he  has  gone  I 
tlirough  his  evidence,  and  then  you  may  ask 
what  questions  you  please. 

Baldwin,  To  this  gunpowder  there  was  one 
of  these  matches,  and  over  the  powder  he  laid 
some  hemp  strewed  verv  light,  likewise  a  quart 
of  turpentine  strewed  all  about ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  it  should 
set  it  all  immediately  on  a  blaze.  He  said,  that 
by  cutting  this  match  which  he  had  made,  into 
short  pieces,  it  wonld  answer  any  time  that 
be  pleased,  in  order  to  make  his  escape ;  that 
the  next  day,  which  was  the  7th  of  December, 
he  went  from  Mrs.  Boxell's,  and  took  two  other 
lodgings,  one  was  at  a  public-bouse,  and  the 
other  at  a  private  house  on  the  Common,  he 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  n  hich 
houses  had  most  wood  about  them,  fur  he  had 
his  combustibles  ready  for  the  purpose  of  set- 
ting his  two  lodgings  on  fire  on  the  same  day 
as  he  set  fire  to  the  Rope-house,  in  order  to 
keep  the  engines  from  playing  upon  the  build- 
ings in  the  Dock-yard  ;  he  said,  that  he  told 
the  woman  at  the  lodging  which  he  took  on  the 
Common,  that  he  was  going  tt  Petersfield, 


f  and  begged  her  to  take  care  of  bis  bundle ;  ho 
said,  after  that  he  went  into  the  Dock-yard  ia 
order  to  set  fire  to  both  the  Hernp^  house  and 
the  Rope- house ;  that  he  first  went  into  ibo 
Hemp-house,  ard  strnck  a  light,  but  tbo 
matches  which  he  had  were  very  damp,  and 
he  could  not  get  the  sulphur  to  take  fire ;  thai 
he  wasted  a  whole  box  full  of  tinder  in  onler  to 
light  the  candle,  and  even  blowed  at  the  tinder 
till  he  had  almost  burnt  his  lips ;  that  he  went 
away  from  the  Hemp-house,  and  procured 
some  better  matches ;  that  then  he  got  into  the 
Rope-boose,  and  set  firt  to  the  match  which 
led  to  the  powder. 

Q.  Did  he  say  any  thing  about  buying  of  the 
matches  ? 

Baldwin.  Hesaid.he  had  bought  an  halfpenny 
worth  of  matches  the  day  before  of  a  woman. 
—My  lord,  there  is  one  matter  I  forgot:  be 
said,  the  day  that  be  put  bis  preparations  into 
the  Hemp- house  and  Rope-hoose,  he  was  so 
long  in  the  Hemp- house  that  he  Was  locked 
into  the  Rope- house;  that  when  he  came  to 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  there  were  several  doors  belonging 
to  this  building,  that  he  tried  many  of  them, 
and  went  the  whole  lengtli  of  the  building, 
which  was  upwards  of  three  hundred  and  bixty 
yards.  He  then  went  up  stairs,  pulled  off  his 
shoes,  and  went  the  whole  length  there,  and 
could  find  no  possible  means  to  get  out,  upon 
which  he  returned,  and  got  to  the  same  ooor 
that  he  came  in  at ;  there  he  heard  some  per- 
son's voice,  upon  which  he  knocked  at  the  doori 
and  said,  holloa !  They  asked,  who  was  there, 
and  what  business  he  had  there  f  He  ssid,  it 
was  curiosity  that  had  led  him  there,  that  be 
did  not  imagine  they  had  locked  up  the  boose  s6 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  he 
would  be  able  to  get  out,  which  he  did  ;  he 
said,  when  he  came  out  he  was  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-hou%} 
on  fire,  and  was  also  vexed  because  be  could 
not  go  to  his  lodging  at  Portsmouth  Common, 
where  he  had  left  a  pared,  which  parcel  god« 
tained,  among  other  things,  a  pistol,  Ovid's 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  sometliiog  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  was  a  passport  that  be 
had  left  which  was  signed  by  the  French  king, 
and  in  that  passport  was  his  real  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  the 
people  at  the  lodgings  could  read  or  understand 
It,  but,  he  said,  he  was  i^reatly  amazed  that 
they  had  not  found  the  nuodle;  he  said,  he 
imagined  they  intended  to  make  a  pro|>erty  of 
him,  or  otherwise  he  thought  it  would  be  best 
to  take  no  notice  of  it,  but  let  it  lie ;  after 
setting  fire  to  the  Rope- house  he  made  the 
best  of  his  way  towards  London ;  he  said,  that 
he  was  so  sorry  that  he  could  not  get  the 
matches  to  light  in  the  Hemp- house,  that  be 
had  a  good  mind  to  go  and  shout  at  the  windows 
of  the  woman's  house  where  he  had  bought 
them ;  he  said,  that  he  had  burnt  the  bills  and 
the  letter  which  be  bad  froa\  Silas  Deauoi  oa. 
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of  America;  I  told  biro  1  married  at  Amboy, 
that  we  removed  to  Philadelphia  and  there 
lifed,  where  1  had  a  aoD ;  that  that  aoD  I  had 
BOW  iu  London. 

Coumei.  However  you  need  oot  mention 
every  particular ;  you  entered  into  g^eneral  oon- 
Tersaiion,  hein|^  both  of  the  lame  trade  and  of 
the  same  rouotry. 

Prisoner.  1  desire  the  witness  will  speak 
eTPry  particular,  as  1  am  interested  in  it. 

Counulfor  the  Cromn,  De  it  so  by  all  means, 
^  on  then. 

Baldwin,  I  mentioned  to  him  about  my  fa- 
mily, that  I  had  my  son  with  me  now  in  Lon- 
don ;  he  was  desirous  to  see'  him ;  I  told  bim 
my  wite  was  very  much  iudispo^ed,  which  he 
said  he  was  sorrv  for ;  I  waited  upon  bim  from 
day  to  day,  till  the  15th  February  ;  on  that  day 
be  told  roe  all  the  particulars ;  he  asked  me  if  I 
knew  one  Mr.  Deane  ?  f  told  him  no ;  be  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Parts  P 

Pritoner,  I  remark  to  the  witness  that  there 
is  a  righteous  Judge,  who  also  givetb  rigbteoiu 
judgment ;  beware  of  what  you  say  concenv- 
ing  that  Mr.  Deane,  perjure  nut  yourself,  yoo 
•re  in  the  sight  of  God,  and  all  this  compaiiy  is. 

Baldwin.  The  prisoner  said,  what,  not  Silas 
Deane  ?  1  told  him  No ;  be  said  he  is  a  fine 


is  employed  in  the  same  errand ;  he  said  that 
he  had  taken  a  fiew  of  noost  of  the  dock-yards 
and  fortifications  throughout  England,  and  par- 
ticularly the  number  of  guns  that  each  ship  in 
the  navy  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
number  of  men ;  and  he  had  been  at  Paris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
particulars  of  what  he  found  in  examining  the 
j[>ock -yards. 

Prisoner.  Consider  in  the  sight  of  God  what 
you  say  concerning  Silas  Deane. 

Counsel  for  the  Crown.  You  need  not  be 
mfraid,  Silas  Deane  is  not  here,  he  will  be 
hanged  in  due  lime. 

Prisoner,  1  hope  not,  he  is  a  very  honest 
man. 

Baldain.  He  said  that  Silas  Deane  was 
greatly  pleased  with  what  he  had  done ;  he  ac- 
q'uainteo  Silas  Desne  in  what  manner  be  was 
to  set  the  rope-houses  and  the  shipping  on  fire 
in  England  ;  that  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  to  execute 
a  matter  of  that  kind,  but  he  told  Silas  Deane, 
that  he  wonid  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  that 
then  Silas  Deane  asked  him  what  money  be 
banted  to  carry  his  scheme  into  execution  ;  he 
told  him  not  much  ;  he  exjiected  to  be  rewarded 
acoonJing  to  his  merit ;  tnat  then  Silas  Deane 
gave  him  bills  to  the  aiuount  of  900/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  1/ondoii.  He  was  very  anxious  to  know 
ivhclher  lord  Cornwaliis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys, 
lie  said  that  he  knew  general  Washington 
personally  j  he  believed  that  general  Washing- 


ton's abilities  were  greater  than  those  of  gconal 
Howe,  and  that  general  Washington  woaM 
watch  general  Howe's  motioos,  and  wmM 
barrass  bim  ;  be  was  assured  thai  the  pto- 
vindals  would  conquer  this  winter;  thai  th€ 

Sand  campaign  was  to  be  tn  the  sumwrr; 
at  general  Washington  only  wanted  n  few 
experienced  officers,  which  lie  believed  wmiM 
be  supplied  from  France ;  and  Stiaa  Deane  was 
appointed  for  that  purpose  at  Paris,  to  suppler 
ihem  with  ammunition  and  stores ;  but  as  we 
cannon  balls,  he  said,  they  couki  pmcure  a  sof- 
ficiency  to  serve  all  Eiirone,  in  America  nl  s 

Klace  near  Annapolia  in  Maryland ;  that  Im 
imself  had  seen  likewise  pitch,  tar  and  turpen- 
tine. This  was  what  passed  in  the  coarse  of  n 
great  number  of  visits.  1  waited  upon  biaa 
from  the  7th  of  Nov.  to  the  t4th.  1  never 
missed  but  one  day,  and  was  with  him  twice  on 
roost  days. 

Prisoner.  Remember  that  thia  witnco  laya 
he  was  with  roe  twice  most  days. 

Baldwin,  The  prisoner  said  be  arrived  at 
Dover,  from  Paris,  and  went  to  Canlerburj ; 
that  he  went  into  a  shop  add  spoke  for  a  machine 
to  be  made. 

Prisoner.  At  what  particular  place  did  I 
call  in  my  way  from  Canterbury  f  1  must  twrt 
called  at  some  particular  place. 


clever  fellow,  and  I  believe  Benjamin  Franklin        Baldwin.    He  said  he  went  into  a  shop,  and 
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ordered  a  tin  machine  to  be  made,  wliich  was 
by  some  people  called  a  canister ;  be  said  the 
master  was  a  stupid  fellow,  and  did  not  nndcr^ 
stand  his  directions,  hut  that  the  b<^  seemed  to 
be  more  ingenious  and  understood  it»  but  he 
was  obliged  to  sund  by  the  boy  while  hn  was 
making  of  it  to  instruct  bim,  and  he  ^ve  him 
something  to  get  some  drink  for  his  pains; 
that  then  he  went  into  a  public-house  with 
the  canister  under  the  breast  of  bis  coat ;  that 
a  dragoon  saw  something  under  bis  coat,  and 
opened  bis  tost  to  see  what  was  under  it,  and 
said,  which  of  them  are  you  for  ?  The  prisoner 
asked,  what  do  you  roean  ?  He  said,  wlietlier 
you  are  a  barber  or  a  taylor  ?  The  prisoner 
said,  that  was  no  business  to  him,  and  called 
him  an  impudent  fellow,  and  told  him  that  he 
did  not  mmd  him,  nor  none  of  his  naater's 
men  ;  he  said  there  was  another  soldier  in  tbn 
room,  who  was  a  civil  man,  and  he  drank  with 
him  ;  that  be  went  from  thence  to  Portsmouth, 
where  he  to«)k  s  lodging  at  one  Mrs.  Boxell's. 

Q,  All  this  is  the  account  that  he  gave  yoq  ? 

Baldwin.  Yes ;  in  all  the  conversations,  as 
near  as  I  recollect,  woni  for  word.  He  said  at 
Mrs.  Bozell's  he  tried  his  preparations,  which 
were  matches  that  he  had  made,  by  donbling 
a  sheet  of  whitish  paper  into  ten  or  twelve 
folds;  that  then  the  paner  was  unfoUkd,  in 
order  to  be  done  over  wiin  a  composition  made 
of  charcoal  and  gunpowder;  he  said,  if  the 
paper  was  not  doubled  before  the  composition 
was  laid  on  it  would  cause  it  to  crack ;  that  the 
charcoal  must  lie  ground  very  fine,  upon  a  co- 
lour-stone, in  the  same  manner  as  painters 
grind  their  colours;  but  the  gunpowder  did 
not  reqmre  mnch  gruidiog,  he  said  i  that  that 
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might  be  masb^  with  a  koife,  in  the  same 
xuanner  as  paiDtere  mix  vermillion:   but,  be 
said,  they  must  be  very  particular  in  mixing 
these  two  bodies  together ;  that  the  charcoal  is 
ground  in  water,  and  then  mixed  to  the  con- 
sistence of  new  milk,  and  then  with  a  small 
brush  the  paper  must  be  painted  over  on  both 
sides  with  this  composition ;  he  said,  that  he 
bad  managed  the  matter  so  well,  that  one  match 
would  last  24  hours.     He  said,  he  lodged  at 
Mrs.  Boxell's  one  night,  and  that  Mrs.  Boxell 
was  a  very  impudent   woman,  for  she   bad 
opened  his  bundle  during  his  absence ;  he  told 
me,  that  this  tin  machine  was  a  very  curious 
constructiou  of  his  own  invention,  and  that  he 
Bad  a  wooden  box  made  which  had  a  hole  in  the 
centre,  in  order  to  put  a  caudle  in,  and  in  that 
box  was  tar,  turpentine,  and  hemp  ;  that  the 
tin  canistei  fitted  this  wooden  box  so  well,  that 
when  the  ciuidle  was  put  into  it  no  person  could 
perceive  any  light.     He  said,  that  on  the  6th 
of  December  he  went  into  Portsmouth-yard, 
and  got  into  the  Hemp- house ;  that  there  was  a 
deal  of  hemp  there,  and  it  was  matted  so  to- 
gether that  be  could  hardly  get  it  apart;  he 
pulled  his  coat  off,  and  then,  after  lightening 
the  hemp,  he  placed  this  canister  over  the  box, 
with  a  small  caudle  in  it ;   that  he  sprinkled 
some  turpentioe  about  the  hemp  that  was  round 
_  it ;  that  he  was  some  time  before  he  found  his 
coat  aAerwanIs,  and,  when  he  found  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeavoured  to  take  off;  that  he  then  went  out 
of  the  Hemp-house,  and  got  into  the  Rope-house, 
and  in  the  llope- bouse  he  placed  a  quart- bottle 
of  spirits  of  turpentine  upon  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  the 
hemp  he  laid  a  piece  of  paper,  and  in  this  paper 
was  some  dry  jj^unpowder. 

Prisoner,  Did  I  go  straight  out  of  the  Hemp- 
house  into  the  Rope- house? 

Court,  You  had  better  wait  till  he  has  gone 
through  his  evidence,  and  then  you  may  ask 
what  questions  you  please. 

Baldwin,  To  this  gunpowder  there  was  one 
of  theise  matches,  and  over  the  powder  he  laid 
some  hemp  strewed  verv  light,  likewise  a  quart 
of  turpentine  strewed  all  about ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  itshould 
set  it  all  immediately  on  a  blaze.  He  said,  that 
by  cutting  this  match  which  he  had  made,  into 
short  pieces,  it  wonid  answer  any  time  that 
be  pleased,  in  order  to  make  his  escape ;  that 
the  next  day,  which  was  the  7th  of  December, 
he  went  from  Mrs.  Boxell's,  and  took  two  other 
lodgings,  one  was  at  a  public- house,  and  the 
other  at  a  private  house  on  the  Common,  he 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  which 
houses  had  most  wood  about  them,  fur  he  had 
his  combustibles  ready  for  the  purpose  of  set- 
ting his  two  lodgings  on  fire  on  the  same  day 
as  he  set  fire  to  the  Rope- house,  in  order  to 
keep  the  engines  from  playing  upon  the  build- 
ings in  the  Dock-yard  ;  he  said,  that  he  told 
the  woman  at  the  lodging  which  he  took  on  the 
Common,  that  he  was  going  tt  Petersfield, 


and  begged  her  to  take  care  of  bis  bundle ;  ho 
said,  afier  that  he  went  into  the  Dock-yard  in 
order  to  set  fire  to  both  the  Hemp- house  and  * 
the  Rope- bouse ;  that  he  first  went  into  the 
Hemp-house,  ard  struck  a  light,  but  the 
matches  which  he  bad  were  very  damp,  and 
he  could  not  get  the  sulphur  to  take  fire ;  that 
he  wasted  a  whole  box  full  of  tinder  in  onler  to 
light  the  candle,  and  even  blowed  at  the  tinder 
till  he  bad  almost  burnt  his  lips ;  that  he  went 
away  from  the  Hemp-house,  and  procured 
some  better  matches ;  that  then  he  got  into  the 
Rope-house,  and  set  fire  to  the  match  which 
led  to  the  powder, 

Q,  Did  he  say  any  thing  about  buying  of  the 
matches  P 

Baldwin,  He  said  he  had  bought  an  halfpenny 
worth  of  matches  the  day  before  of  a  woman. 
—My  lord,  there  is  one  matter  I  forgot:    be 
said,  the  day  that  be  put  bis  preparations  into 
the  Hemp- house  and  Rope- house,  he  was  so 
long  in  tne  Hemp- house  that  be  Was  locked 
into  the  Rope- house;   that  when  he  came  to 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  there  were  several  doors  belonging 
to  this  building,  that  he  tried  many  of  them, 
and  went  the  whole  lengtli  of  the  building, 
which  was  upwards  of  three  hundred  and  bixty  - 
yards.    He  then  went  up  stairs,  pulled  ofi^bis 
shoes,  and  went  the  whole  length  there,  and 
could  find  no  possible  means  to  get  out,  upon 
.  which  he  returned,  and  got  to  the  same  ooor 
that  he  came  in  at ;    there  he  heard  some  per- 
son's voice,  upon  which  he  knocked  at  the  uoofi 
and  said,  holloa !  They  asked,  who  was  there, 
and  what  business  he  had  there  ?  He  said,  it 
was  curiosity  that  had  led  him  there,  that  he 
did  not  imagine  they  had  locked  up  the  boose  s6 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  be 
would  be  able  to  get  out,  which  he  did  ;  be 
said,  when  he  came  out  be  was  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-hou%} 
on  fice,  and  was  also  vexed  because  he  could 
not  go  to  his  lodging  at  Portsmouth  Common, 
where  he  had  left  a  pared,  which  parcel  con- 
tained, among  other  things,  a  pistol,  Ovid's 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  somethiog  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  was  a  passport  that  be 
had  left  which  was  signed  by  the  French  king« 
and  in  that  passport  was  his  real  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  the 
people  at  the  lodgings  could  read  or  understand 
It,  hut,  he  said,  he  was  greatly  amazed  that 
they  had  not  found  the  buudle;  he  said,  be 
imagined  they  intended  to  make  a  pro|>erty  of 
him,  or  otherwise  he  thought  it  would  be  best 
to  take  no  notice  of  it,  but  let  it  lie ;   afUr 
setting  fire  to  the  Rope- house  he  made  the 
best  of  his  way  towards  London ;  he  said,  that 
he  was  so  sorry  that  he   could  not  get  the 
matches  to  light  in  the  Hemp-house,  that  be 
bad  a  good  mind  to  go  and  shout  at  the  Windows 
of  the  woman's  house  where  he  had  bought 
them  ;  he  said,  that  he  bad  burnt  the  bills  and 
the  letter  which  be  bad  froii\  Silas  Deauci  on 
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of  Americt;  I  told  biro  1  married  at  Aroboy, 
that  %%e  remofed  to  Philadelphia  and  there 
li?ed,  where  1  had  a  sod  ;  that  that  aoD  I  had 
Boir  iu  London. 

CounteL  Howe?er  you  need  not  mention 
every  pariicuUr ;  you  entered  into  g^eneral  oon- 
Tersation,  bein|^  both  of  the  lame  trade  and  of 
the  same  couotry. 

Frisoner,  1  desire  the  witness  will  speak 
erery  particular,  as  I  am  interested  in  it. 

Counulfor  tke  Cromn,  De  it  so  by  all  means, 
go  on  then. 

Baldwin,  I  mentioned  to  him  about  my  fa- 
mily, that  1  had  my  son  with  me  now  in  Lon- 
don ;  he  was  desirous  to  see'  him ;  I  told  him 
my  wife  was  very  much  iudispobed,  which  he 
said  he  was  sorrv  for ;  I  waited  upon  him  from 
day  to  day,  till  the  15th  February  ;  on  that  day 
be  told  me  all  the  particulars ;  be  asked  me  if  I 
knew  one  Mr.  Deane  ?  I  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Paris  ? 

Priioner.  I  remark  to  the  witness  that  there 
is  a  righteous  Judge,  who  also  gifeth  righteous 
judgment ;  beware  of  what  you  say  conoenv- 
ing  that  Mr.  Deane,  perjure  not  yourself,  yoo 
•re  in  the  sight  of  God,  and  all  this  company  is. 

Baldwin,  The  prisoner  said,  what,  not  Silas 
Deane  ?  1  told  him  No ;  he  said  he  is  a  fine 
deyer  fellow,  and  I  belie? e  Benjamin  Franklin 
is  employed  in  the  same  errand ;  he  said  that 
he  had  taken  a  fiew  of  most  of  the  dock-yards 
and  fortifications  throughout  England,  and  par- 
ticularly the  number  of  guns  that  each  ship  in 
the  na?y  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
number  of  men ;  and  he  had  been  at  Paris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
particulars  of  what  he  found  in  examining  the 
j[>ock -yards. 

Fri^ner,  Consider  in  the  sight  of  God  what 
you  say  concerning  Silas  Deane. 

Counulfor  the  Crown.  You  need  not  be 
A^id,  Silas  Deane  is  not  here,  be  will  be 
hanged  in  due  time. 

Frisoncr,  1  hope  not,  he  is  a  ?  ery  honest 
man. 

Baldwin,  He  said  that  Silas  Deane  was 
g[reatiy  pleased  with  what  he  had  done ;  he  ac- 
quainteo  Silas  Deane  in  what  manner  he  was 
to  set  the  rope-houses  and  the  shipping  on  fire 
in  England  ;  that  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  to  execute 
a  matter  of  that  kind,  but  he  told  Silas  Deane, 
that  he  would  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  that 
then  Silas  Deane  asked  him  what  money  he 
wanted  to  carry  his  scheme  into  execution  ;  he 
told  him  not  much  ;  he  exj>ected  to  be  rewarded 
acoording  to  his  merit ;  tnat  then  Silas  Deane 
gave  him  bills  to  the  amount  of  900/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  l^ondon.  lie  was  fery  anxious  to  know 
whether  lord  Cornwall  is  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys, 
lie  said  that  he  knew  general  Washington 
personally  j  he  beliered  that  general  Washing- 
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ton's  abilities  were  greater  than  those  of  gconal 
Howe,  and  that  general  Washington  wouM 
watch  general  Howe's  motions,  and  wvnld 
harrass  him  ;  be  was  assured  thai  the  pro- 
finctals  would  conquer  this  winter;  thai  tb€ 

Sand  campaign  was  to  be  in  the  sonMScr; 
at  general  Washington  only  wanted  a  few 
experienced  officers,  which  he  believed  wouM 
be  supplied  from  France ;  andSilaa  Deana  was 
appoiDied  for  that  purpose  at  Paris,  to  suppler 
them  with  ammunition  and  stores ;  bot  as  for 
cannon  balls,  he  said,  they  could  procure  a  suf- 
ficiency to  serve  all  Europe,  in  America  al  s 
place  near  Annapolia  in  Maryland  ;  ibat  ba 
himself  had  seen  likewise  pitch,  tar  and  turpen- 
tine. This  was  what  passed  in  the  coarse  of  a 
great  number  of  visits.  I  waited  upon  bios 
from  the  7th  of  Nov.  to  the  t4tb.  1  never 
missed  hut  one  day,  and  was  with  bim  twice  on 
most  days. 

Prisoner,  Remember  that  tbia  witnco  laya 
he  was  with  me  twice  most  days. 

Baldwin.  The  prisoner  said  be  arrived  at 
Dover,  from  Paris,  and  went  to  Canterbury ; 
that  he  went  into  a  shop  add  spoke  for  a  maelune 
to  be  made. 

Pri$oncr,  At  what  particular  place  dkl  I 
call  in  my  way  from  Canterbury  ?  1  must  bare 
called  at  some  particniar  place. 

Baldwin,  He  said  he  went  into  a  shopy  and 
ordered  a  tin  machine  to  be  made,  which  was 
by  some  people  called  a  canister ;  be  said  the 
master  was  a  stupid  fellow,  and  did  not  under- 
stand his  directions,  hut  that  the  bov  seemed  to 
be  more  ingenious  and  understood  it»  but  ha 
was  obliged  to  sund  by  the  boy  while  he  waa 
making  of  it  to  instruct  him,  and  be  gave  him 
something  to  get  some  drink  for  bis  pains; 
that  then  he  went  into  a  public-house  with 
the  canister  under  the  breast  of  bis  ooat ;  that 
a  dragoon  saw  something  under  his  coat,  end 
opened  his  toat  to  see  what  was  under  it,  and 
said,  which  of  them  are  you  for  ?  The  priaoner 
asked,  what  do  yoo  mean  ?  He  said,  whether 
you  are  a  barber  or  a  taylor.'  The  prisoner 
said,  that  was  no  business  to  him,  and  called 
him  an  impudent  fellow,  and  told  bim  that  be 
did  not  mmd  him,  nor  none  of  his  maater^a 
men  ;  he  said  there  was  another  soldier  in  the 
room,  who  was  a  civil  man,  and  he  drank  with 
him  ;  that  he  went  from  thence  to  Portanonth, 
where  he  to«)k  a  lodging  at  one  Mra.  BoxcH's. 

Q,  All  this  is  the  account  that  he  gave  yoq  ? 

Baldwin.  Yes ;  in  all  the  conversational  as 
near  as  1  recollect,  word  for  word.  He  aaid  at 
Mra.  BoxelPs  he  tried  his  preparationa,  which 
were  matches  that  he  had  made,  by  donbling 
a  sheet  of  whitish  paper  into  ten  or  twelve 
folds ;  that  then  the  paper  was  unfolded,  in 
order  to  be  done  over  witn  a  composition  made 
of  chsrcoal  and  gunpowder;  he  said,  if  the 
paper  was  not  doubled  before  the  composition 
was  laid  on  it  would  cause  it  to  crack  ;  that  the 
charcoal  must  he  ground  very  fine,  upon  a  co- 
lour-stone, in  the  same  manner  as  painters 
grind  their  colours;  but  the  gunpowder  did 
not  require  mnch  griudiog,  he  said  i  that  that 
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might  be  masb^  with  a  knife,  in  the  same 
xuanner  as  painters  mix  vermillion:   but,  be 
said,  they  must  be  very  particular  in  mixing 
these  two  bodies  together ;  that  the  charcoal  is 
grround  in  water,  and  then  mixed  to  the  con* 
eistence  of  new  milk,  and  then  with  a  small 
brush  the  paper  must  be  painted  over  on  both 
sides  with  this  composition  ;  he  said,  that  he 
bad  managed  the  matter  so  well,  that  one  match 
would  last  24  hours.     He  said,  he  lodged  at 
Mrs.  Boxeirs  one  night,  and  that  Mrs.  Boxell 
was  a  ?ery  impudent  woman,  for  she   bad 
opened  bisbundle  during  his  absence ;  he  told 
me,  that  this  tin  machine  was  a  very  curious 
construction  of  his  own  invention,  and  that  he 
Bad  a  wooden  box  made  which  had  a  bole  in  the 
centre,  in  order  to  put  a  caudle  in,  and  in  that 
box  was  tar,  turpentine,  and  hemp  ;  that  the 
tin  canistet  fitted  this  wooden  box  so  well,  that 
when  the  ciuidle  was  put  into  it  no  person  could 
perceive  any  light.    He  said,  that  on  the  6th 
of  December  he  went  into  Portsmouth-yard, 
and  got  into  the  Hemp- house ;  that  there  was  a 
deal  of  hemp  there,  and  it  was  matted  so  to- 
gether that  be  could  hardly  get  it  apart;  he 
pulled  bis  coat  off,  and  then,  after  lightening 
tbe  hemp,  he  placed  this  canister  over  the  box, 
Yvith  a  small  caudle  in  it ;   that  he  sprinkled 
some  turpentine  about  the  hemp  that  was  round 
,  it ;  that  he  was  some  time  before  he  found  his 
coat  aAer wards,  and,  when  he  found  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeavoured  to  take  off;  that  he  then  went  out 
of  the  Hemp-house,  and  got  into  the  Rope-house, 
and  in  tbe  llope- house  he  placed  a  quart-bottle 
of  spirits  of  turpentine  upon  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  tbe 
hemp  be  laid  a  piece  of  paper,  and  in  this  paper 
.was  some  dry  (gunpowder. 

Prisoner,  Did  I  go  straight  out  of  the  Hemp- 
bouse  into  the  Rope- house? 

Court,  You  had  better  wait  till  he  has  gone 
through  his  evidence,  and  theu  you  may  ask 
what  questions  you  please. 

Baldwin,  To  this  gunpowder  there  was  one 
of  these  matches,  and  over  the  powder  be  laid 
some  hemp  strewed  very  light,  likewise  a  quart 
of  turpentine  strewed  all  a^ut ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  itshould 
set  it  all  immediately  on  a  blaze.  He  said,  that 
by  cutting  this  match  which  he  had  made,  into 
short  pieces,  it  would  answer  any  time  that 
be  pleased,  in  order  to  make  his  escape ;  that 
the  next  dsy,  which  was  the  7th  of  December, 
he  went  from  Mrs.  Boxell's,  and  took  two  other 
lodgings,  one  was  at  a  public- house,  and  the 
other  at  a  private  house  on  the  Common,  he 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  which 
houses  had  most  wood  about  them,  fur  he  had 
bis  combustibles  ready  for  the  purpose  of  set- 
ting his  two  lodgings  on  fire  on  the  same  day 
as  he  set  fire  to  the  Rope- house,  in  order  to 
keep  the  engines  from  playing  upon  the  build- 
ings in  the  Dock-yard  ;  he  said,  that  he  told 
the  woman  at  the  lodging  which  lie  took  on  the 
Common,  that  he  was  going  tt  Petersfield, 


\  and  begged  her  to  take  care  of  bis  bundle ;  be 
said,  aner  that  he  went  into  tbe  Dock-yard  ia 
order  to  set  fire  to  both  the  Hemp«  house  and 
the  Rope- house ;  that  he  first  went  into  lbs 
Hemp-house,  ard  struck  a  light,  but  tbe 
matches  which  he  had  were  very  damp,  and 
he  could  not  get  the  sulphur  to  take  fire ;  that 
he  wasted  a  whole  box  full  of  tinder  in  order  to 
light  the  candle,  and  even  blowed  at  the  tinder 
till  he  had  almost  burnt  his  lips ;  that  he  went 
away  from  the  Hemp-house,  and  procured 
some  better  matches ;  that  then  he  got  into  the 
Rope-bouse,  and  set  fire  to  the  match  which 
led  to  the  powder* 

Q,  Did  he  say  any  thing  about  buying  of  the 
matches  P 

Baldwin,  He  said  he  had  bouglit  an  halfpenny 
worth  of  matches  the  day  before  of  a  woman. 
—My  lord,  there  is  one  matter  I  forgot :    he 
said,  the  day  that  he  put  bis  preparations  into 
the  Hemp- house  and  Rope- house,  he  was  so 
long  in  the  Hemp- house  that  he  Was  locked 
into  the  Rope- house;   that  when  he  came  to 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  there  were  several  doors  belonging 
to  this  building,  that  he  tried  many  of  them, 
and  went  the  whole  lengtli  of  tbe  building, 
which  was  upwards  of  three  hundred  and  bixty 
yards.    He  then  went  up  stairs,  pulled  ofiT  his 
shoes,  and  went  the  whole  length  there,  and 
could  find  no  possible  means  to  get  out,  upon 
which  he  returned,  and  got  to  the  same  ooor 
that  he  came  in  at ;    there  he  heard  some  uer- 
son's  voice,  upon  which  he  knocked  at  the  doori 
and  said,  holloa !  They  asked,  who  was  there, 
and  what  business  he  had  there  ?  He  ssid,  it 
was  curiosity  that  had  led  him  there,  that  he 
did  not  imagine  they  had  locked  up  the  boose  s6 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  be 
would  be  able  to  get  out,  which  he  did ;  be 
said,  when  he  came  out  be  was  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-hou%} 
on  fice,  and  was  also  vexed  because  he  could 
not  go  to  his  lodging  at  Portsmouth  Commooy 
where  he  had  left  a  pared,  which  parcel  con* 
tained,  among  other  things,  a  pistol,  Ovid's 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  something  of  that  sort,  and  a  Justin ;  but 
what  vexed  biro  most  was  a  passport  that  be 
had  left  which  was  signed  by  the  French  king, 
and  in  that  passport  was  his  r^al  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  the 
people  at  the  lodgings  could  read  or  understand 
It,  but,  he  said,  he  was  greatly  amazed  that 
they  had  not  found  the  uuudle;  he  said,  be 
imagined  they  intended  to  make  a  pro|>erty  of 
him,  or  otherwise  he  thought  it  would  be  best 
to  take  no  notice  of  it,  hut  let  it  lie ;   afler 
setting  fire  to  the  Rope- house  he  made  tbe 
best  of  his  way  towards  London ;  he  said,  that 
he  was  so  sorry  that  he   could  not  get  the 
matches  to  light  in  the  Hemp- house,  that  be 
bad  a  good  mind  to  go  and  shout  at  the  windows 
of  the  woman's  house  where  he  had  bought 
them ;  he  said,  that  he  had  burnt  the  bills  and 
the  letter  which  be  bad  froii\  Silas  Deauoi  oa 
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of  America;  I  told  bim  1  married  at  Amboy, 
that  ne  removed  to  Philadelphia  and  there 
lived,  where  1  had  a  sod  ;  that  that  aoD  I  had 
BOW  iu  London. 

Couniei.  However  you  need  not  mention 
every  pariicular ;  you  entered  into  general  oon- 
Tersation,  being  both  of  the  lame  trade  and  of 
the  same  country. 

Prisoner.  1  desire  the  witness  will  speak 
every  particular,  as  I  am  interested  in  it. 

Counulfor  tkt  Cromn,  De  it  so  by  all  means, 
go  on  then. 

Baldwin.  I  mentioned  to  him  about  my  fa- 
mily, that  I  had  my  son  with  me  now  in  Lon- 
don ;  he  was  desirous  to  see'  him ;  I  told  him 
my  wife  was  very  much  iudispoked,  which  be 
said  he  was  sorrv  for ;  I  waited  upon  him  from 
day  to  day,  till  the  15th  February  ;  on  that  day 
be  told  me  all  the  particulars ;  he  asked  me  if  I 
knew  one  Mr.  Deane  ?  f  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Paris  ? 

Pritoner,  I  remark  to  the  witness  that  there 
is  a  righteous  Judge,  who  also  giveth  righteous 
judgment ;  beware  of  what  you  say  conoenv- 
ing  that  Mr.  Deane,  perjure  not  yourself,  yoo 
•re  in  the  sight  of  God,  and  all  this  company  is. 

Baldwin.  The  prisoner  said,  what,  not  Silas 
Deane  ?  1  told  bim  No ;  he  said  he  is  a  fine 
clever  fellow,  and  I  believe  Benjamin  Franklin 
is  employed  in  the  same  errand ;  he  said  that 
he  had  taken  a  fiew  of  most  of  the  dock-yards 
and  fortifications  throughout  England,  andpar- 
ticularly  the  number  of  guns  that  each  ship  in 
the  navy  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
number  of  men ;  and  he  had  been  at  Paris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
particulars  of  what  he  found  in  examining  the 
Dock -yards. 

Prisoner,  Consider  in  the  sight  of  God  what 
you  say  concerning  Silas  Deane. 

Counulfor  the  Crown.  You  need  not  be 
A^id,  Silas  Deane  is  not  here,  be  will  be 
hsnged  in  due  time. 

Prisoner.  1  hope  not,  he  is  a  very  honest 
man. 

Baldwin.  He  said  that  Silas  Deane  was 
g[reatly  pleased  with  what  he  had  done ;  he  ac- 
q'uainteo  Silas  Desne  in  what  manner  he  was 
to  set  the  rope-houses  and  the  shipping  on  fire 
iu  England  ;  that  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  to  execute 
a  matter  of  that  kind,  but  he  told  Silas  Deane, 
that  he  wonid  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  that 
then  Silas  Deane  asked  him  what  money  he 
banted  to  carry  his  scheme  into  execution  ;  he 
told  him  not  much  ;  he  exj>ected  to  be  rewarded 
acsording  to  his  merit ;  tnat  then  Silas  Deane 
gave  him  bills  to  the  amount  of  900/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the'city 
of  liondon.  He  was  very  anxious  to  know 
vheiher  lord  Cornwallis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys, 
lie  said  that    he  knew  general  Washington 


ton's  abilities  were  greater  than  those  of  gconal 
Howe,  and  that  general  Washingloii  wouM 
watch  general  Howe's  motions,  and  wmM 
barrass  him  ;  he  was  assm^  tiwi  the  pro* 
vincials  would  conquer  this  winter;  thai  tbo 

Sand  campaign  was  to  be  in  the  sumwrr; 
at  general  Waahington  only  wanted  m  few 
experienced  ofiicers,  which  he  believed  wouM 
be  supplied  from  France ;  and  Silas  Deane  iras 
appoioied  for  that  purpose  at  Paris,  to  suppler 
them  with  ammunition  and  stores ;  but  as  4or 
cannon  balls,  he  said,  they  could  pnHsare  a  suf- 
ficiency to  serve  all  Europe,  in  America  at  m 
Klace  near  Annapolia  in  Maryland  ;  that  bo 
imself  hsd  seen  likewise  pitch,  tar  and  turpen- 
tine. This  was  what  passed  in  the  coarse  of  a 
great  number  of  visits.  I  waited  upoD  bim 
from  the  7th  of  Nov.  to  the  t4th.  1  never 
missed  but  one  day,  and  vras  with  bim  twice  on 
most  days. 

Prisoner.  Remember  that  thia  witneo  aayfl 
he  was  with  me  twice  most  days. 

Baldwin.  The  prisoner  satd  he  arrived  at 
Dover,  from  Paris,  and  went  to  Canterbury ; 
that  he  went  into  a  shop  aitd  spoke  for  a  maobine 
to  be  made. 

Pritoner.  At  what  particular  place  dM  I 
call  in  my  way  from  Canterbury  ?  1  must  bare 
called  at  some  particnlar  place. 

Baldwin.  He  said  he  went  into  a  shop,  and 
ordered  a  tin  machine  to  be  made,  which  was 
by  some  people  called  a  canister ;  be  said  the 
master  was  a  stupid  fellow,  and  did  not  under- 
stand his  directions,  hut  that  the  bov  seemed  to 
be  more  ingenious  and  understood  it»  but  he 
was  obliged  to  sund  by  the  boy  while  be  was 
making  of  it  to  instruct  him,  and  he  gave  bia 
something  to  get  some  drink  for  his  pains; 
that  then  he  went  into  a  public-house  with 
the  canister  under  the  breast  of  his  coat ;  that 
a  dragoon  saw  something  under  his  coat,  end 
opened  his  Coat  to  see  what  was  under  it,  and 
said,  which  of  them  are  you  for?  The  prisoner 
asked,  what  do  you  mean  ?  He  said,  wbetlier 
you  are  a  barber  or  a  taylor  ?  The  prisoner 
said,  that  was  no  business  to  him,  and  called 
him  an  impudent  fellow,  and  told  bim  that  be 
did  not  mind  him,  nor  none  of  his  master's 
men  ;  he  said  there  was  another  soldier  io  the 
room,  who  was  a  civil  roan,  and  he  drank  with 
him  ;  that  he  went  from  thence  to  Portsmouth, 
where  he  to«)k  a  lodging  at  one  Mrs.  Boxcll's. 

Q.  All  this  is  the  sccount  thst  he  gave  yoq  ? 

Baldwin.  Yes ;  in  all  the  conversations,  as 
near  as  I  recollect,  word  for  word.  He  said  at 
Mrs.  Boxell's  he  tried  his  preparationa,  whieh 
were  matches  that  he  had  made,  by  doobling 
a  sheet  of  whitish  paper  into  ten  or  twelve 
folds;  that  then  the  paner  was  unfolded,  io 
order  to  be  done  over  with  a  composition  made 
of  charcoal  and  gunpowder ;  he  said,  if  the 
paper  was  not  doubled  before  the  compoaitioa 
was  laid  on  it  would  cause  it  to  crack  ;  that  the 
charcoal  must  he  ground  very  fine,  upon  a  co- 
lour-stone,  in  the  same  manner  as  painters 
grind  their  colours:   but  the  gunpowder  did 


personally  j  he  believed  that  general  Washing-    not  require  much  griudiog,  he  said  i  that  that 
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might  be  masbkl  with  a  knife,  in  the  same 
manner  as  painters  mix  vermiliion:   but,  be 
said,  they  must  be  very  particular  in  mixing 
these  two  bodies  together  i  that  the  charcoal  is 
ground  in  water,  and  then  mixed  to  the  con- 
sistence of  new  milk,  and  then  with  a  small 
brush  the  paper  must  be  painted  over  on  both 
sides  with  this  composition ;  he  said,  that  he 
bad  managed  the  matter  so  well,  that  one  mstch 
would  last  24  hours.     He  said,  he  lodged  at 
Mrs.  Bojcell's  one  night,  and  that  Mrs.  Boxell 
was  a  very  impudent   woman,  for  she   bad 
opened  his  bundle  during  his  absence ;  he  told 
me,  that  this  tin  machine  was  a  very  curious 
construction  of  his  own  invention,  and  that  he 
bad  a  wooden  box  made  which  had  a  hole  in  the 
centre,  in  order  to  put  a  candle  in,  and  in  that 
box  was  tar,  turpentine,  and  hemp  ;  that  the 
tin  canistei  fitted  this  wooden  box  so  well,  that 
when  the  ca^idle  was  put  into  it  no  person  could 
perceive  any  light.    He  said,  that  on  the  6ih 
of  December  he  went  into  Portsmouth-yard, 
asd  got  into  the  Hemp- house ;  that  there  was  a 
deal  of  hemp  there,  and  it  was  matted  so  to- 
gether that  be  could  hardly  get  it  apart;  he 
pulled  bis  coat  off,  and  then,  after  lightening 
the  hemp,  he  placed  this  canister  over  the  box, 
with  a  small  candle  in  it ;    that  he  sprinkled 
some  turpentine  about  the  hemp  that  was  round 
.  it ;  that  he  was  sume  time  l>efore  he  found  his 
coat  aAerwarils,  and,  when  he  found  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeavoured  to  take  off;  that  he  then  went  out 
of  the  Hemp-house,  and  got  into  the  Rope-house, 
and  in  the  Rope- house  be  placed  a  quart- bottle 
of  spirits  of  turpentine  upon  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  the 
hemp  he  laid  a  piece  of  paper,  and  in  this  paper 
was  some  dry  gunpowder. 

Prisoner.  Did  I  go  straight  out  of  the  Hemp- 
bouse  into  the  Rope- house? 

Court.  You  had  better  wait  till  he  has  gone 
through  his  evidence,  and  then  you  may  ask 
what  questions  you  please. 

Baldwin.  To  this  gunpowder  there  was  one 
of  these  matches,  and  over  the  powder  he  laid 
some  hemp  strewed  very  light,  likewise  a  quart 
of  turpentine  strewed  all  aM>ut ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  it  should 
set  it  all  immediately  on  a  blaze.  He  said,  that 
by  cutting  this  match  which  he  had  made,  into 
short  pieces,  it  would  answer  any  time  that 
be  pleased,  in  order  to  make  his  escape ;  that 
the  next  day,  which  was  the  7th  of  December, 
be  went  from  Mrs.  Boxell's,  and  took  two  other 
lodgings,  one  was  at  a  public- bouse,  and  the 
other  at  a  private  house  on  the  Common,  be 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  which 
bouses  had  most  wood  about  them,  fur  he  had 
bis  combustibles  ready  for  the  purpose  of  set- 
ting his  two  lodgings  on  fire  on  the  same  day 
as  he  set  fire  to  the  Rope- house,  in  order  to 
keep  the  engines  from  playing  upon  the  build- 
ings in  the  Dock-yard  ;  he  said,  that  he  told 
the  woman  at  the  lodging  which  he  took  on  the 
Gommooi  that  he  was  going  tt  Petersfield, 


and  begged  her  to  take  care  of  bis  bundle ;  bs 
said,  after  that  he  went  into  the  Dock-yard  in 
order  to  set  fire  to  both  the  Hemp^  house  and  * 
the  Rope- house ;  that  he  first  went  into  lbs 
Hejodp-bouse,  ard  strnck  a  light,  but  tbs 
matches  which  he  had  were  very  damp,  and 
he  could  not  get  the  sulphur  to  take  fire ;  that 
he  wasted  a  whole  box  full  of  tinder  in  order  to 
light  the  candle,  and  even  blowed  at  the  tinder 
till  he  had  almost  burnt  his  lips ;  that  he  went 
away  from  the  Hemp-house,  and  procured 
some  better  matches ;  that  then  he  got  into  the 
Rope-boose,  and  set  fire  to  the  match  which 
led  to  the  powder* 

Q.  Did  he  say  any  thing  about  buying  of  the 
matches  P 

Baldwin.  He  said  he  had  bought  an  halfpenny 
worth  of  matches  the  day  before  of  a  womao. 
—My  lord,  there  is  one  matter  I  forgot:    ho 
said,  the  day  that  he  put  his  preparations  into 
the  Hemp- house  and  Rope-lioose,  he  was  so 
long  in  the  Hemp- house  that  he  Was  locked 
into  the  Rope-house;   that  when  he  came  to 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  there  were  several  doors  belonging 
to  this  building,  that  he  tried  many  of  them, 
and  went  the  whole  length  of  the  building, 
which  was  upwards  of  three  hundred  and  Mxty  - 
yards.    He  then  went  up  stairs,  pulled  off  his 
shoes,  and  went  the  whole  length  there,  and 
could  find  no  possible  means  to  get  out,  upon 
which  he  returned,  and  got  to  the  same  ooor 
that  he  came  in  at ;    there  he  heard  some  per- 
son's voice,  upon  which  he  knocked  at  the  doori 
and  said,  holloa !  They  asked,  who  was  there, 
and  what  business  he  had  there  ?  He  said,  it 
was  curiosity  that  had  led  him  there,  that  ho 
did  not  imagine  they  had  locked  up  the  boose  so 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  he 
would  be  able  to  get  out,  which  he  did  ;  he 
said,  when  he  came  out  he  was  verv  vexed  with 
himself  that  he  could  not  set  the  Hemp-bousip 
on  fire,  and  was  also  vexed  because  he  could 
not  go  to  his  lodging  at  Portsmouth  Common, 
where  he  had  left  a  pared,  which  parcel  cod« 
tained,  among  other  things,  a  pistol,  Ovid's 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  something  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  was  a  passport  tkiat  he 
had  leA  which  was  signed  by  the  French  king, 
and  in  that  passport  was  his  real  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  the 
people  at  the  lodgings  could  read  or  understand 
It,  but,  he  said,  he  was  greatly  amazed  that 
they  bad  not  found  the  uuudle;  he  said,  he 
imagined  they  intended  to  make  a  pro|)erty  of 
him,  or  otherwise  he  thought  it  would  be  best 
to  take  no  notice  of  it,  but  let  it  lie ;   after 
setting  fire  to  the  Rope- house  he  made  tho 
best  of  his  way  towhrds  London ;  he  said,  that 
he  was  so  sorry  that  he   could  not  get  the 
matches  to  light  in  the  Hemp-bouse,  that  he 
had  a  good  mind  to  go  and  shout  at  the  windows 
of  the  woman's  house  where  he  had  bought 
them  ;  he  said,  that  he  had  burnt  the  bilb  and 
the  letter  which  he  bad  from  Silas  Deauet  on 
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•eoMBt  of  Um  behtf  ioar  of  Bfn.  Boxill,  ani  to 
•rtfoot  m  wipcion  of  the  gmtlcttt  tluil 
ttMiy  w€re  fer ;  Im  wM^  that  moo  after  he  left 
the  Doek-yord  he  jaii|)ed  into  a  cart  and  beg- 

rd  of  the  fNNDao  to  dme  quiek :  that  be  rode 
ihia  oirt  two  miles,  and  then  ffOTo  the  froman 
Mz-pence  for  drifiog  qokk,  tor  ho  had  near 
four  milea  to  ^  before  W  paaied  the  aentriei ; 
that  a  hw  minutei  after  lie  had  paaMd  the 
•oatrin  he  looked  back,  and  saw  tne  flames ; 
he  said  the  very  element  seemed  to  he  in  a 
Maze ;  that  he  walked  all  niffht  on  his  way  for 
liOodOQ ;  that  npon  the  rood  between  the  last 
■entry  and  Kingston  two  dogs  barked  at  him 
▼ery  much ;  be  said,  he  shot  at  them,  and  be- 
liered  be  either  killed  or  wounded  one ;  that  ho 
arrieed  at  Kingston  the  next  morning,  which 
was  8«nday,  between  ten  and  eleren  o'clock  ; 
that  be  staid  there  till  pretty  near  dnsk,  and 
then  came  in  the  stage  to  London,  and  waited 
upon  thiti  great  man  in  the  city  of  London ; 
ho  said,  he  toM  the  gentltman  that  ho  had 
had  letters  and  bilU  about  him  that  he  had  re- 
caif  ed  from  Silas  Deane  at  Paris,  which  he  was 
•bKged  to  hnm ;  that  the  gentleman  seemed  to 
he  very  shy  of  him,  and  told  him,  lie  had  re- 
coiled oo  account  from  Paris;  he  said,  he  told 
the  gentleman  he  might  ibiok  what  he  pleased, 
hot  he  was  an  euemy  to  Great  Britain,  and  a 
Ihood  to  America ;  and  that  be  had  set  fire  to 
the  Rope- house  at  Portsmouth,  which  be 
would  see  in  the  papers  of  Monday  ;  he  said 
the  geatleosan  ordered  him  to  a  certain  ooflee- 
house. 

CUmri.  1  snppooe,  by  Your  repeating  the 
word  gentleman  so  often,  no  did  not  mention 
his  oame  P 

Baidwm,  No,  1  could  not  ^t  liis  name  ftt>m 
him ;  1  wish  1  had.  He  said  the  gentleman 
waited  upon  him  at  the  coflee-house,  where  they 
had  aome  little  discourse,  but  the  gebtleman 
•eemed  still  to  be  shy  of  him  ;  he. said,  there 
was  another  gentleman  in  the  coffee  houae, 
who  took  eery  particular  notice  of  him,  which 
he  oboerred,  and  therefore  did  not  chose  to  atop 
hwg ;  he  said,  he  was  so  anrry  that  this  geo- 
tfeman  would  not  believe  his  word,  that  he 
took  bis  leave  of  him,  and  went  directly  to 
Hammersmith  ;  that  when  he  got  to  Hammer- 
smith he  wrote  a  letter  to  this  gentleman*  and 
told  him,  he  was  Tory  sorry  that  he  «roold  not 
heKere  what  he  had  toM  him,  hut  he  wu  satis- 
fed  he  would  receive  letters  in  a  few  days ; 
that  he  was  gotog  to  Bristol,  where  he  should 
hear  of  more  of  bis  bandy  works.    He  ssid,  in 


vatcd  at  PsvtsQOVui,  whidi  win  be  inatsfvafi 
as  it  will  conflrm  the  design  ho  had  ia  hto 
mfaMl.  We  shall  prove  his  grindfaig  charcoal 
npon  a  painter's  stono  there,  and  other  ckci 


way  from  thence  to  Bristol  be  called  at  Oz- 
Ibrd. 

Vouti,  He  is  going  now  to  speak  about 
Bristol ;  if  you  don't  watch  him  very  atten- 
tively it  is  nainral  be  should  fall  into  an  ac- 
count of  Bristol,  which  wo  have  nothing  to  do 
with. 

Courueljbr  the  Crown,  We  are  not  exa- 
mining abont  Bristol  with  a  view  to  impute  to 
him  the  settins^  Bristol  on  fire,  btit  to  shew  be 
was  actuated  by  the  same  motives  towards  this 
country,  with  regard  to  America,  which  ope- 


Caitrt.  Any  eonversatioB  that  he  relates  of 
the  prisoner's,  of  what  happened  at  Bristol  that 
will  confirm  this  ceidenoehere,  is  material. 

B&idmm.  He  said  his  neit  scheaso  was  im 
■et  a  baiMing  at  Woolwich  on  fire ;  he  said  he 
arrived  at  Bristol  a  few  days  before  Christmas  } 
that  he  ffot  leave  from  a  painter  to  grind  aooM 
charcoal  npon  bis  coloor-stooe. 

Q.  Did  he  mention  to  yon  his  reasons  fhr 
going  to  Bristol  f  I  don't  mean  of  what  he  ia« 
tended  to  do  there ;  but  whether  be  meotioaodl 
an?  reason  why  in  psrticolar  he  shoold  go  to 
Bnstol,  any  more  than  to  Worcester,  or  any 
other  niace  f 

Baldwin.  He  said  that  he  heard  there  were 
three  or  four  ships  that  were  there :  that  one  or 
two  of  them  were  mouoted  with  twelve  car- 
riage guns  and  eight  swivels,  and  that  they 
were  going  to  the  West-Indies,  and  he  wanted 
to  see  these  vessels. 

CourL  All  these  <|uestiotts  most  necestarfly 
tend  to  tlie  fire  at  Bnstol. 

Baldwin.  He  said,  a  painter  gave  him  fiheity 
to  grind  this  charcoal. 

Court.  When  wssthis?  before  the  fire  at 
Portsmouth,  or  after  it  f 

BaUUtn.  After  the  fire  at  POrtsmonth. 

Connstlfor  the  Cnm?n,  We  shall  call  that 
witoess  to  confirm  and  prove  many  of  these 
things  after  the  fire ;  that  lie  called  upon  the 
man  to  grind  charcoal.  Now  1  shall  call  that 
man  to  prove  tbsr  the  prisoner  did  grind  char- 
coal at  that  boose.  1  do  not  mean  tor  the  pre- 
paraiiun  for  tbis  particular  fire,  but  only  aa  a 
cifcumatance  coofirmatory  that  he  did  bold  the 
conversation  that  the  wttneas  relates,  snd  did 
make  such  preparations. 

Court.  Aj  fiur  aa  that  goes  1  see  no  ohjoctioa 
to  that 

C^mmel/or  tki  Cramn.  Let  it  be  supposed 
tliat  the  charcoal  was  Tor  an  innoceot  purpose  $ 
hot  it  is  a  fact  that  the  witness  will  prove  con- 
firmatory of  his  baving  said  that  be  did  aach  n 
thing. 

Baldwin.  He  said  he  ground  it  upon  a  co- 
lour-stone belonging  to  a  painter  at  Bnstol,  thai 
he  was  above  t\%o  hours  grinding  it,  and  the 
painter  took  particular  notice  of  that. 

Q.  He  told  you  be  went  to  Bristol  F-  He  did 
tell  me  he  weat  to  Bristol ;  he  said  he  looked 
upon  tliat  to  be  one  of  the  greatest  circnm* 
stonces  against  him,  the  man  seeing  bim  make 
tbis  prepsration,  grinding  this  charcoal. 

You  gave  an  account  of  tbis  matter,  and  in 
coiksequence  of  that  enquiries  were  made  of  the 
several  people  P — 1  suppose  so. 

When  did  you  give  an  account  of  this  conver- 
sation ^ — Day  of  ler  day  to  my  lonl  Tem|ile, 
and  from  thence  to  my  lord  George  Germain  ; 
it  was  on  the  ]5lh  of  February  that  the  parti- 
culars came  out.  I  was  from  the '7th  tu  the 
lith  before  1  ooold  get  out  any  particulars.    I 
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«imitiiuiGated  hd  toooant  of  tke  purtietilAni  ^jr 
hy  day. 

Primmer.  I  ahiMild  wiih  to  bcMrthe  •fMettee 
read  o?er. 

Mr.  BaroM  Hotham.  I  eertaiolj  will  rctd  it 
4?er  to  you,  if  you  ikmn  it* 

Frmmtr.  I  wisb  it  to  be  read,  ia  order  to  re- 
freth  mj  memory. 

Mr.  Baroo  HHkmm,  If  yoa  waat  to  aalc  any 
^eatioo;  you  will  atop  me  at  the  piece  wiMxe 
jou  wiab  to  interpofe  yoor-qaeatioD. 

Mr.  Barao  Hotbaaa  tben  read  over  bia  notee 

Jwbicb  were  exceedini^  aecurate)  of  the  eri- 
lence  which  Baldwin  had  gifen.    Hia  lordahip 
eoodaded  thus.    *  I  bare  taken  the  eridence 

*  ee  fiutbfuliy  and  aa  exactly  aa  I  coeid ;.  if 

*  tbere  ie  any  difference,  I  iiball  be  obliged  to 

*  any  geeUemaain  coartwbo  will  be  plemd  to 

*  scft  me  right' 

Prtaaeer.  it  ia  exceeding  well  token  down, 
roy  lord.  Now  ia  it  proper,  in  the  sight  of 
Gad  and  in  tbe  aight  of  man,  that  a  man,  con- 
trary to  the  lawa  of  Ood  and  man,  abonld  come 
with  deceit  in  bia  heart  aa  an  emiasary  from 
other  people  to  insinoate  to  me,  or  any  person 
what  they  can  in  that  deceitful  manner?  If 
they  are  deceitful  enongb  to  deoei? e  one  in 
ancti  a  diatienfal  aitnation,  they  mnat  certainly 
have  deceit  enongb  in  their  heart  to  apeak  lies 
of  them. 

Court,  That  is  matter  of  obeerratiott,  which 
will  coam  in  with  propriety  ia  the  course  of 
your  defence ;  it  is  better  for  you  to  apply 
yooraelf  now  to  asking  any  qneaiioos  that  you 
nay  tbtok  proper« 

Prittmer.  I  would  rather  ask  kin  aone 
questions  after  all  the  witaesses  are  examined. 

Couruelfor  ike  Crown,  Well,  he  ahall  atay 
iacoart. 

Edward  Evans  sworn. 

• 

Were  you  at  Canterbury  at  any  time  f— Yes, 
from  tbe  month  of  October  till  the  latter  end  of 
Febmary. 

Did  you  erer  see  the  prisoner  at  Canterbury  T 
—1  tiMik  1  hare :  tbe  man  ia  altered  a  fpreat 
deal  aince  I  aaw  him,  but,  to  the  best  or  my 
iadgment,  be  is  the  man,  that  was  either  the 
lattor  end  of  October  or  the  beginning  of  No- 
Tember,*  in  Notember  to  the  best  of  my  know- 
ledge, we  had  some  words. 

Did  you  see  any  thing  about  him  f— My 
comrade  wacT  preaent ;  he  aaid  he  saw  some- 
thing under  his  coat. 

How  waa  he  dressed  T— In  a  brown  duffil 
•artont  coat,  rather  shabby. 

Did  yon  obserre  what  waa  inside  the  sor- 
toat  7—1  did  not 

James  Wilton  awom. 

.  Do  you  remember  seeing  the  prisoner  at 
Cantemry  ? — I  really  think  he  is  the  person  ; 
bnt  I  had  never  seen  him  before  nor  since  be 
had  a  dispute  with  my  comrade  Evans.  To  the 
beat  of  my  opiqion  he  was  dressed  mncb  aa  he 


Mil  KW 


■Mm 


f  8o  in  orig. 


^mint^m^l^m^ 
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ia  now ;  I  obaarved  sometbuig  bright  naiar  hia 
coat  that  glistened  like  tin. 

Dki  yoo  aeannch  of  it  ?— r  did  mt  otok* 
nsvch  observataoo  apon  it 

Waa  there  any  qitarrel  or  worda  betwcett 
either  of  yoa  f-^Tbere  bad  been  a  fighting  or 
a  acofle  between  him  aad  roy  comrade. 

Prisoner,  (To  the  Counsel,)  Sir,  I  have  nna 
thing  to  renark ;  are  you  hia  majesty 'a  eoiia« 
ael? 

CoiiaaeiL    I  an.    What  then  ? 

Prismer,  lonlyxwanledtoknowif  youwara 
his  Britannic  majesty's  coonsd,  and  if  yoo  ha4 
done  with  tbe  examinatnai 

John  Fisher  »wom. 

Wliera  do  you  live?— At  Mr.  Lawrsace 
Tack's  at  Canterbury. 

Do  you  know  ttie  prisoner  ?— 1  think  I  have 
seen  him  before. 

When  f— >AboDt  six  or  seven  weeks,  1  belteva 
before  Christmas. 

Where  did  yoa  see  him  tben  ?-*At  my  nat- 
ter's shop ;  he  came  and  ordered  two  tin  cania« 
ters  of  me.    My  master  is  a  tin-man. 

What  were  hia  directions  f — ^To  make  two 
canisters  of  a  long  sepiare.  1  have  got  one 
here.    [Producbg  it.] 

Was  that  canister  made  by  the  prtaoner'a 
directions  P — Yes. 

How  came  he  not  to  take  it  away?— I  cao*> 
not  tell ;  there  were  two  of  them  left  in  roy 
bands. 

Did  he  call  afbrwarda  for  them  f— He  call- 
ed atee  and  they  were  not  completed,  after 
that  he  called  no  more,  plie  machine  or 
canister  was  exactly  upon  the  saiiie  constmc* 
tion  with  that  fbond  in  tbe  Hemp-bouse.] 

William  Boldy  sworn. 

Look  at  the  priaoner.  Did  jroa  ever  see  that 
man  in  the  Dock-vard  at  Portoioutb  ?— 1  have. 

In  what  part  of  it  ? — I  aaw  him  about  a  huo- 
dred  yards  from  tbe  east  end  of  tbe  Rope- 
boose  upon  the  lower  floor  where  the  oordagu 
is  made. 

Upon  what  day  did  you  see  him  tbere  P— On 
Saturday  the  7th  of  December,  wliicb  was  tba 
day  of  the  fire. 

At  what  time  of  the  day  did  you  see  him  P— 
Between  11  and  12,  it  might  be  nearer  IS  thaa 
11;.]  aaw  him  come  down  on  tbe  south  side  of 
the  house,  and  cross  fi'om  that  to  the  north  sid# 
towards  where  I  was  sitting  by  myself. 

Did  he  speak  to  youP — Yes,  he  picked  np  a 
small  smooth  stone  which  be  held  up  in  bia 
finger  in  this  manner,  [describing  it.]  Pray, 
Sir,  save  he,  Do  yon  niake  use  of  this  in  mak- 
ing cablea  P  Tbe  oddness  of  the  question  mada 
me  look  fully  at  him;  I  thought  be  appeared 
very  ignorant.  I  said,  we  do  not  make  uae  of 
tbia;  tbiais,  1  aap^oJM,  a  atone  that  is  oome 
out  of  the  day  that  those  barrehi  are  filled 
with ;  tbere  were  then  aboat  threescore  and  tea 
barrelaof  clay  there;  he aldd  fivew six  mi- 
nutea,  and  then  he  left  me. 
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it  loiirbt  be  a  qowUr  of  m    aAer,  1  caaoot  be  enct  ■•  lo  ibe  tii 

,  becD  It  tlie  inaikM;  I  wu  csniiifr  bome  in* 
■I  nwbin  '  <iulecwt;    bMwMii  the  Flji^  Bull  ud  C«»- 
ibam,  lie  iIiiiiih^  raj  cart. 
Dill  h«  OTMtke  or  mmjon  ?~l  eatiMt  tell, 
cloM  lilt*il  cut,  I  did  B< 


Ihr  wcHul  liiiiB  at  Itie  *ai4  nd   of  iba 
H'lor ;    be  bad  been  ufi  ilain,  I  u»  him  comi 
...     .    ^^fff„   „^    „gg   William   Weitoii    '- 


cotniiaiiy   with  ine;    Ibc   pri«aner    addmaed     be  came  dote  to  me  ;  be  aloppHt  mj  cart,  and 

bin>   Willi  Uaw  do  ynu  do,   how  da   yoa  iln !  ]  t*knl  nie  hoit  Car  I  wai  gniB^ !  I  laid  but  a 

buldioKouthia  haailitu  liim;    they  fell  into  ■     "*"- - 

Clint  mat  iiin,  wtiii  li   I  ihougbl  naa  a  malirt 

tbaliliit  nul  concern  :ne;   *up|ia*ui{by  hti  ad- 

difatinc  liim  in  dial  manner  that  (hej  kiK* 

•acltoiTitv,  1  wrat  off, 

Are  yuu  ur  are  you  not  Mrlain  Ibal  ha  ia  Iha 
man  wbiim  ynu  uw  in  lite  lUpC'boiMe,  tba 
■lay  of  llie  ttir:  T — I  am  certain. 

VWrl.  What  i*  your  buaincM  in  Iha  Dock- 
jtntf 

Uulily.     I  «Hi  a  rope- maker. 

n'lUiam  tt't$lvH  twoTD. 


Ibai 


liOiikal  the  priioner.     IlaTs  you 
ai  tuan  before  F-~Tu  tlie  beat  of  n 


my  knotr- 


Wlic-rr?— In  the  Ri^w-houic  the  day  that 
the  Iln-  waa ;  that  ii  llir  luao  that  1  uw  there, 
le  the  beti  ol  my  bnowlcdifa. 

Voti  hail  mnie  ootiTcrMtion,  I  balicre,  with 
hiiii  F— Vrry  lillle. 

Ilait  >Du  trrn  him  there  before,  or  did  you 
biiun  him  bcluref— 1  *aw  him  walking;  I lierc, 
aboul  irrrn  wcrki  bi-lure  Ibe  fire  ;  he  laid  he 
bad  hrni  round  thr  Itock  ihtfn,  tiiJ  Ihal  br  had 
nerer  bren  in  the  Uuck  in  hia  lile  hel'ore. 

Did  you  Ha  what  iiart  of  the  houte  ha  came 

fri 00  the  Till  of  Ih-cembcr  7 — 1  cannot  lay 

Hid. 

l>id  yuu  aea  him  come  down  alaira  F— No. 

V/\m  ii  your  emphiyinenl  iu  ibeyardf-^l 
am  a  ahipMrifbt'a  apprcnlke. 

SdtfarJ  Carey  iworn. 

Were  you  U  I'oritmDUth  at  the  lime  of  Ihe 
flref— I  waa. 

Were  you  ibeta  the  day  before  the  Ore  f~l 

l>a  you  remember  wlielherany  pcraon  waa 
•but  up  in  Ibeyanir— Vt-v,  the  niu;h I  before 
Hie  Are,  a  peravu  waa  ihut  up  in  the  Hope- 
Did  you  we  himf— Na;    I  heard  a  man 
makiu)[  a  TUmblinjf  noiii!  at  ilie  duor }  I  went 
up  Id  the  dour,  and  aakcd  him  what  he  wanled ; 
be  aaid,  he  wai  tm'ked  in  and  could  nol  get  out, 
and  hr  (hautd  be  i[l*d  if  wc  could  let  liim  out ; 
I  loM  him  we  r«»!J  not  let  him  >iiil,  he  luuit 
abidr  iWre  all  iii)il»  ;  »>  Irtt  him  in  the  hon*F. 
IViniiHr.     n  at  ii  Ihe  oigbt  of,  or  the  n^hl 
belbr*  Ihe  Dre  t 
Corry.   The  uighl  beAre  the  the. 

Atn  JLyiiio  iwam. 
Look  ai  the  man  behind  you  tibe  prijooer) 
4id  yuu  ei«t  ar«  hiiu  brr'tire  ! — Vea. 
When  .'--law  him  la»t  Satuidav. 


little  way ;  he  aaid  he  would  ^*e  i 
I  hi  n^  to  ifire  him  a  lifi,  I'nr  he  wan  pMl^r  lo 
I'eieridield  and  abonldbe  henigbted;  be  jumped 
up  into  Ihe  cart,  and  aaid.  Do,  ma'am,  drive  aa 
fail  aa  t«u  can  ;  aa  I  waa  going  out  of  Cn- 
aham,  I'calledBt  aabop. 
Wai  he,  or  not,  btalcd  when  he  came  np  to 

ED? — He  waa  very  niuchontof  brealh,  when 
came  up  to  imt  j  I  called  at  a  ibop  at  C«- 
iham  tn  liny  a  pair  of  pattena;  wbcn  I  waa 
Inking  iiui  the  money  to  pay  the  wnman,  lb« 
priaoner  took  lix-peocc  ont  of  hia  pocket  and 
gaT«  her,  and  1  gave  her  another. 

Why  did  he  do  thai?— It  waa  t»  make 
baite  i  1  luM  him  before  1  called,  that  I  mnu 
alop  at  a  ihnp  ;  he  deured  me  not  to  atop 
lliere;  tben,  be  aaid,  ynu  won't  wait  long  ;  aM, 
belaid,  he  wonhlpteany  IhinKfor  a  returned 
chaitc,  fur  he  mud  get  lo  FelenlieU  thai  Dight 
if  he  waa  alive ;  I  drora  on  till  I  came  in  i^t 
of  Diy  own  bnuie,  I  atoppad  to  let  my  bone 
drink,  and  he  jumped  out  of  the  cart  nnd  ran 
away  aa  fait  ai  he  couhl. 

Had  Ihe  Gre  burat  out  at  th«  time  he  kA  ibe 
carl  ?— No. 

How  BOon  waa  it  afterwards?^!  cenitMpn- 
lend  In  tay  ;  he  ran  the  main  LundiM  roftd,  aad 
I  law  DO  more  of  him. 

mUahlh  GcHlcll  iworn. 

Where  do  you  lire  ?~I  lire  at  PortaMouth 
Common. 

Look  at  the  pHaoaer,  you  law  him  vrsterdaT, 
I  beliere  ?— 1  did. 

When  wailbefirallimethat  yon  taw  kim7— 
The  day  before  ibe  fire  at  Itie  ltn|ie-b<iuae  ;  I 
taw  htm  at  my  own  bouae  in  Ha*aM-atmt, 
PoTtimoutli-eomnioa ;  he  came  to  mj  bntHe, 
andtakml  foraball'-penny  wonhofmAlcbea:  1 
took  down  two  liuncliea  and  put  litem  Mao*  ibe 
counter ;  he  a^ked  me  if  iliey  would  lake  fim 
quick;  and  he  dnired  me  tn  cliaut(e  oeeof  ibc 
huiichra,  which  I  did  ;  he  pulled  ume  liliii 
out  111  hi«  pocket,  and  gate  me  a  k^fpeanj . 

Are  you  aure  Ihal  the  pnanue^a  tlte  ^tma 
penon!* — I  am. 

Prifciacr.  How  can  you  be  m  certaia  fiem 
to  imall  a  linte  at  you  have  now  take*  i»lMk 
at  me;  how  tbould  you  know  my  phyMf- 


JAik  ItUndt»  t< 


Ibe  I Wk  nail 


u  tiist  tee  lum  ■' — Tue  dav  thai     knoniog  a  man,  1  hue  teen  bim  ikere. 


M  wbM  vmtt-'M   ftai  v'stocfc)  w  bilf.cvy;  1  vrutiuly  uaffnaucb 


\9Ui]      Jbf  sating  Fire  to  Partmwtih  Bope-U<nui. 

Qa  what  business  or  occasioa  did  you  see 
him  there  ?-» Upon  his  coming  to  buy  two 
ounces  of  spirits  of  turpentine,  and  a  quarter 
of  a  pound  of  salt-petre,  what  we  call  nitre. 

About  what  time  was  that  ?— As  far  as  I  can 
i^eoUect,  it  was  either  three  or  four  days  be- 
fiMre  or  after  the  20th  of  November. 


Mary  Bishop  sworn. 

Did  you  e?er  see  the  prisoner  before?— Yes* 

Where?— At  my  house  in  Canterbury. 

Do  you  recollect  at  what  time  you  saw  him 
tlwre?— It  was  between  Michaelmas  and 
Christmas ;  but  I  cannot  recollect  the  particu- 
lar time. 

Had  he  any  conversation  with  yoa  when  he 
was  at  your  house  at  Canterbury  ?—•  He  told 
ne  he  had  been  interrupted  by  a  dragoon  at  the 
While-horse  ;  he  told  me  he  came  from  Ame- 
rica on  account  of  the  disturbances. 

Do  you  recollect  whether  he  applied  to  you 
to  direct  him  where  he  might  get  any  thing 
made?-— He  asked  me  afterwards  where  he 
might  get  a  wooden  thing  made  ? 

Prisoner,     Is  that  a  proper  question  to  put  ? 

Counsel,  If  I  was  to  put  an  improper  ques- 
tion the  judge  would  stop  me. 

Court,  No  improper  question  will  be  put ; 
and  yoa  ought  to  see  by  this  time  that  the  can- 
dour of  the  counsel  for  the  crown  will  prevent 
them  putting  an  improper  question. 

Did  you  see  any  thing  that  was  made  for 
him  P—  I  saw  a  wooden  thing  which  the  ap- 
nrentice  of  Mr.  Oversbaw,  to  whom  T  directed 
Aim,  brought  into  my  house  for  him ;  the  pri- 
soner put  It  under  his  coat,  wishing  not  to  have 
it  seen. 

Did  yoo  see  that  wooden  thing  ?— I  saw  the 
wrong  end  of  it ;  the  shape  of  it  was  a  long 
square. 

Was  it  at  all  like  this  ?  [shewing  the  witness 
the  wooden  part  of  the  machine  found  in  the 
Hemp-house.]— -  Yes. 

What  is  become  of  the  apprentice  who  made 
^nd- brought  this  machine  ?— He  is  since  dead. 

You  say  it  was  like  this  wooden  machine  'f 
—As  nigh  as  I  can  guess  it  was  like  this ;  it 
was  of  the  same  shape. 

Court,  How  long  was  it  after  he  asked  you 
where  be  could  get  such  a  thing  made,  that 
3rou  saw  it  brought  to  him  by  the  apprentice  ? 
'^A,  Some  time  in  the  afternoon,  1  think,  of 
the  same  day. 

John  Dalby  sworn. 

T  believe  you  apprehended  the  prisoner  ?— I 
did. 

What  did  you  find  upon  him  when  you  ap- 
prehended him?— I  found  upon  him  a  Bath 
metal  seal ;  a  pair  of  steel  buttons ;  a  siuiflT- 
box  with  tinder:  a  small  powder-horn  with 
gunpowder ;  a  large  nail  piercer ;  a  striking 
tiader-box  primed ;  a  screw  barrel  pocket  pistol 
loaded  with  shot ;  two  bundles  of  matches  dipt 
|b  brimstone;  a  phial  bottle  half  full  with  spi- 
1^  of  turpf^ntiaei  %ui  a  ioiidl  pair  of  sciisan. 
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Thomu  Mason  swora. 

Where  do. you  live?— In  the  parish  of  St. 
Philip  and  Jacob  in  the  county  ot  Gloucesteri 
near  to  Bristol. 

Look  at  the  prisoner,  did  you  ever  see  him 
before  ? — He  was  in  my  house  the  morrow 
after  Chri&tmas-day. 

What  business  had  he  there  ?— He  came  to 
my  house  about  eleven  o'clock ;  he  asked  me 
to  let  him  grind  a  lump  of  charcoal  upon  my| 
colour-stone. 

What  business  are  yoo  ? — I  am  a  tyler  and 
plaisterer,  and  a  house  painter  }  1  tokl  him  yet 
sure,  and  welcome ;  1  shewed  him  my  colour* 
stone. 

What  did  the  prisoner  tell  yoo  he  was  ? — I 
talked  with  him  a  good  while  afterwards ; 
when  1  was  in  my  room,  I  saw  him  pull  out  « 
hanger  from  under  his  coat  when  he  begaa 
grinding,  and  lay  it  down,  and  lay  his  great«^ 
coat  upon  it ;  I  said,  why  you  are  one  of  the 
press-gan^  ?  No,  Sir,  said  he,  1  be  not. 

What  did  he  tell  you  ? — J  asked  him  when 
be  was  sitting  in  my  house,  what  he  did  think 
of  the  Amencan  affairs;  he  said  he  wished 
that  affair  had  never  happened ;  that  he  had 
lost  a  plantation  there,  aod  he  hoped  when  that 
affair  was  over  he  should  have  it  returned  to 
him. 

Prisoner,  Is  it  proper  that  this  man*s  evi* 
deuce  should  be  invalidated  or  not,  from  hit 
own  downright  contradictions  ? 

Court.*  I  did  not  observe  any  contradiction  ; 
the  witness  does  not  seem  to  be  very  quick  of 
apprehension,  and  did  not  immediately  under* 
stand  the  question  put  to  him ;  it  is  nothing 
but  relating  a  discourse  which  does  not  appear 
to  be  material. 

Counsel  for  the  Crown  to  James  Gam&ifr, 
esa.     Have  you.  Sir,  translated  the  passport  ? 

Mr.  Gumbier,  This  is  the  translation  as  well 
as  I  understand  the  English  of  it. 

Prisoner,  I  object  to  the  passport  being  read. 

Court,  State  your  objection. 

Prisoner,  That  they  who  shall  be  called  to 
witness  for  or  against  me,  may  not  hear  the 
contents  of  it. 

Counsel  for  the  Crown,  We  shall  call  do 
more  witnesses. 

The  translation  of  the  Passport  was  read  at 

follows : 


Exhibited  at  the  l 
Office  of  Marines 
at  Calais.  y 


By  the  Kino* 


To  all  governors  and  our  lieutenant  generals 
of  our  provinces  and  armies,  governors 
particular,  and  commanders  of  our  towns, 
places,  and  troops ;  and  to  all  other  our 
officers  justiciary,  and  subjects  to  whom 
it  shall  belong,  —  Health. 

We  will  and  command  you  very  expresidy  to 
let  pass  safely  and  freely,  Mr.  James  Actzen, 
going  to  England  ;  without  giving  him  or  suf- 
fering him  to  have  any  hindnuice ',  but  oa  tbo 
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eontrary,  every  M  and  otistaiice  thai  be  ihall  I 
want  or  bare  nccasioD  for.    TbU  present  pan-  | 
port  to  be  valid  f«>r  one  nMmth  onlv,  for  such  if 
our  pleasiirp.^GiTcD  at  Foolaiobleau  tbe  ISib 
•t'Neveniber,  1776.  Locii. 

By  tbe  Ua^, 
Gratis  Dc  Vekgdncs. 

Countelfor  the  Crovn.  Now  it  will  be  mate- 
rial for  tbe  officer  to  tefl  yoar  lordsbip  vibat 
Cbose  books  are. 

Officer.  The  books  are  Ofid*s  Mefamor- 
plKwes,  a  Treatise  of  tbe  Arms  and  Enf^iocs  of 
Var«  of  Fire  Works,  5cc.  and  tbe  olber  is  tbe 
History  of  Justin. 

Counsel  /or  the  Croum,  My  lord,  tbis  is  all 
4Nir  evidence. 

Court.  Prisoner,  tbe  evidence  a|r*inst  yon  is 
BOW  dosed  ;  tbi^  is  tbeiefore  tbe  time  for  yon 
to  make  your  defence. 

Prison  Eft's  Defcnce. 


ubam  mioo,  or  do  yoa  inind  to  cil  aaj  wit- 


I  andenland,  mv  lord,  that  tbat  Frencb  , 
port  was  not  found  out  till  a  few  days  ago,  and 
since  my  first  apprehension,  a  great  part  of  ibe 
kiiiirdom  baa  been  sought,  and  persons  have 
been  brought  from  many  different  places  to  give 
evidence  who  I  was,  or  what  I  am,  or  so  far  as 
they  knew  about  me,  an'!  every  particular 
thing  that  has  been  witnessed  rc^pectiog  the 
late  fire  in  the  Dock -yard,  from  theie  evi- 
dences given,  and  the  communication  of  tbem 
to  all  the  pe«)ple  in  tbe  kingdom,  by  news- 
pa|)ers,  and  other  ways.  I  tbiok  it  is  possible, 
mnd  may  have  been  possible  fur  Mr.  Baldwin, 
or  for  any  other  person  tbat  is  any  way  at 
all  intelligible,  to  bring  every  evidence  against 
me  that  that  person  has  done,  by  the  said 
knowledge  from  public  papers  and  conversa- 
tion ;  nevertheless,  whether  it  is  a  false  accu- 
aatioo,  tbat  is  upon  me,  or  whether  it  is  a  be- 
traying of  trust,  through  the  treachery  of 
tbe  heart,  God  AlmigbtT,  tbe  great  judge  of 
all,  onlv  knows  ;  if  it  is  the  former,  I  pray  God 
Almigbty  may  forgive  him  !  if  it  is  the  latter, 
J  pray  the  same !  but  in  tbat  case  1  should  like 
to  know,  whether  it  is  proper,  tbat  a  persf»n  poa- 
ieased  of  such  a  disposiiion  as  that,  should 
come  from  emissaries  uoknow  n  to  me,*  and  do 
All  that  lies  in  him  to  insinuate  any  thing  out  of 
|De,  unknown  to  me,  and  daily  to  come  and  go, 
and  give  information  to  tbe  said  loni  George 
Germain  ?  I  should  hke  that  your  lordship 
would  take  it  into  your  consideration,  as  in  the 
night  of  God|  whether  such  a  person  has  a 
right  in  the  sight  of  God,  and  according  to 
tbe  laws  of  man,  and  of  this  kingdom,  to  give 
evidence  against  a  man,  that  hia  evidence 
ought  to  be  regarded  ?  He  that  mav  have  been 
able  to  betray  me,  and  speak  things  in  the 
dark  of  me ;  he  is  able  also,  I  think,  to  give 
tbe  Ue  to  any  man,  through  motives  of  gain, 
ar  any  other  motives  whatsoever;  your  lord- 
abip  caa  consider  that  in  your  own  romd,  moch 
better  than  1  can  speak  it,  as  1  am  not  endowed 
with  oratory. 

CMf I,  Do  yoa  itit  yoor  ddcQca  on  tbat 


Primmer.  With  respect  to  any  oiker  wit- 
nesses tbat  may  be  caHed  against  me,  if  there  ia 
an?  positive  fact  can  be  proved  againal  we^  I 
will  then  prove  the  negative,  or  ocberwioe  tbe 
court  will  proceed  acc»rdiog  to  tbe  laws  of 
the  country.  1  have  one  thing  more  to  say  ; 
I  would  put  a  few  qocstiona  to  this  laaa,  Mr* 
BildMia. 

John  Baldwin  examined  by  the  Frimmtr. 

1  think  you  gave  evidence,  tbat  I  abouM  bata 
said  to  you,  tbat  on  Friday  ibe  6Ui  of  Deceaibcr 
last,  1  went  into  the  Hemp-bouse,  belooging  to 
bis  Briunnic  nujeat^  'a  yard,  in  PortHuoutb  F 
—I  did. 

And  that  I  went  in  there  with  aoae  coaabaa- 
tiblea,  and  lighted  some  hemp  ?— Yea ;  ia 
order  to  set  fire  to  tbe  combaMdiica. 

Do  ^  ou  speak  of  lighting  a  flaute,  or  laying 
tbe  ihmg  lighter  ? — You  said  it  waa  aaattcOf 
tbat  it  was  to  make  it  lie  Ught. 

J I  is  not  my  business  to  deny  going  to  Can- 
terbury, or  confess  it ;  do  you  say,  tbat  1  said, 
I  went  10  Canterbury  aad  had  tbe  tin  p*^i*biTH 
made .' — Yes. 

You  also  say,  tbat  I  said,  tbat  I  weat  inio  a 
house  on  Portaanoutb  Common,  and  left  tba 
passport  ?^Yes ;  among  other  things. 

Prisoner.  There  are  some  other  evidcneaa 
say,  tbat  I  waa  at  Canterbury,  one  aaya,  abuat 
six  weeks  before  Christmas,  another  smts,  abool 
six  or  seven,  another  between  Micbaeuiua  aad 
Christmaa,  another,  before  or  after  the  90tli  of 
November ;  of  tbe  other  three,  two  speak  af  il 
as  sooner :  respecting  tbe  Frencb  pasaporl  thai 
has  been  fotmd  at  Portsmouth,  it  seeau  to  bm 
inconsistent  bow  it  can  be  art  passport,  and  al 
the  same  time,  1  to  be  at  Canterbory,  or  aay 
where  in  England  at  the  time  oientioaed  ;  tba 
date  of  tlie  passport  is  the  13th  of  Noraoaber  } 
if  I  can  brioj^  these  two  artidea  to  bear,  il 
seems  verv  unmtelligible  to  me,  for  it  isaworn, 
that  I  said,  that  is  mv  passport,  and  again  il  ia 
sworn,  that  I  was  in  Kngland  at  that  time;  that 
is  equal  to  the  good  geotlemkn,  tbat  said  1  bad 
power  to  alter  the  colour  of  my  own  hair ;  if 
there  is  any  thing  brought  againat  me  that  ia 

Eositive,  I  am  ready  with  tbe  greateat  pleasure^ 
y  the  help  of  Almighty  God,  to  receive  tba 
punishment  of  the  laws  of  the  country,  be  what 
It  will :  there  are  other  things  surprize  ma 
more  than  that :  I  have  nothing  more  to  say, 
my  lonl. 

CHmnttlfor  the  Croora*  We  have  done  with 
oor  evidence. 

Court.  Will  you  call  any  witnesses  ? 
Friioner.   For  u  luit  end  f  till  something  ia 
proved  positive  against  me,  I  intend  no  defeaca 
m  the  world.     1  am  ready  to  live  or  die  ar « 
cording  to  justice. 

Mr.  Bmrtm  Iloiham.  Gentlemen  of  the  Jory  ; 
Tbe  prisoner  at  the  bar  stands  indicted  for  set« 
ting  on  fire,  and  procuring  to  be  aetoofiia^ 
tha  Ropo'boftte  in  tba  Dock-yard  at  I\»rta^ 
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nooth;  tnd  before  I  Bum  up  the  eridence  to 
you,  I  will  make  one  general  observation  ;  that 
tboogh  it  is  impossible  for  any  language  to  ag- 
|^ra?8te  this  offence,  yet  it  is  not  for  you  now 
to  feel  the  magnitude  of  that  crime ;  you  are 
to  direst  yomrseWes  intirely  of  all  the  horrible 
cMniequences  of  the  perpetration  of  it,  and  ap- 
ply your  consciences  to  this  single  fact ;  Is  this 
prisoner  guilty  or  inoiocent  of  this  offence  ? 
-  What  the  consequences  of  it  are,  or  might  hate 
been,  I  wish  you  not  to  think  of;  because  it  is 
in  human  nature  to  feel  prejudice,  that  one 
vrisbes  at  such  a  moment  as  this,  juries  should 
forget.  I  am  sure,  therefore,  you  will  now 
think  of  nothing  but  the  plain  simple,  fact  it- 
self; and  whether  it  is,  or  is  not,  supported  by 
the  efidenoe  you  have  heard. 

Oentlemen,  the  first  witness  is  James  Russell, 
wbasays  he  is  clerk  to  the  clerk  of  the  Rope- 
yard,  and  that  upon  Saturday  the  7tb  of  De- 
cember last,  at  half-past  four  o'clock,  he  first 
perceifed  the  fire  by  which  the  Rope-house 
was  consumed.    There  were  hemp-toppings  in 
the  middle  loA,  and  cordage  on  the  ground 
floor:   and  that  was  the  usual  repositoi^  for 
both ;   much  of  it,  he  says,  was  burnt. — This 
witness  was  called  to  prove  the  fact  of  the  fire 
itself;  which,  though  too  notorious  to  doubt 
•bout,  was  necessary  to  be  proved  in  evidence. 
He  says^  on  the  15th  of  January'  he  found  a 
tin  case  in  the  Hemp-house,  on  the  ground 
floor ;  and  upon  its  being  produced,  he  says, 
it  appears  to  be  the  same — he  has  no  doubt 
jit  ail  about  it.      He  told  you  that  there  was 
•  box  in  it,  but  at  the  time  it  was  found, 
there  were  besides,  matches,  tar,  and  oil,  io 
the  wooden   box ;    but  the  tin  box  and  the 
wooden  box  were  then  separate.     He  says, 
be  found  also  a  bottle,  which  had  had  spirits 
of  turpentine  in  it ;    he  found  all  these  things 
io  the  Hemp-house,  just  by  the  box  :  its  situa- 
tion was  in  the  center  of  a  mow  of  hemp; 
and  it  had  the  appearance  of  concealment, 
though,  he  says,  a  person  by  going  up  to  the 
upper  end  of  it,  if  he  had  had  a  suspicion  or 
apprehension  of  it,  might  possibly  have  disco- 
vered that  such  a  thing  was  there.     He  says, . 
there  was  a  great  deal  of  loose  hemp  near  it, 
and  there  was  some  dunnage,  which  I  under- 
stand to  be  cuttings,  or  refuse  of  hemp,  which 
seemed  to  lie  under  the  box  and  the  canister. 
There  was  also  some  brown  paper  lying  near 
it,  and  from  the  appearance  it  had,  it  seemed  to 
him  to  have  beeu  all  thrown  in  together  over 
the  bundle  of  hemp  upon  the  mow  ;   and  by 
falling  against  the  mow,  they  had  separated. 
Vow,  geuttemen,  it  is  material  for  you  to  under- 
stand, that  all  these  several  things  were  found 
in  this  place,  because  in  the  course  of  the  evi- 
dence you  will  find,  most,  if  not  all  of  them, 
particnlarlv    accounted .  for ; — he    says,    that 
there  was  hemp  in  the  place ;  that  both  it  and 
the  Hemp-  house  must  have  been  consumed  if 
the  fire  had  happened,  for  you  will  recollect, 
though  fire  was  attempted  to  be  set,  as  well  to 
tbe  Hemp-houseas  the  Rope-house,  the  pro** 
n^tence  of  God  did  ioterpose^  and  pre? ^|  thftt 
Myntikiiiy  effect. 


William  Tench,  the  next  witness,  says,  tha^ 
he  saw  the  prisoner  at  his  master's  house  just 
without  West  Gate  in  Canterbury ;  and  he 
thinks  it  was  about  a  month  or  six  weeks  before 
Christmas. — The  observation  which  the  pri- 
soner has  made  in  his  defence  is  very  true  ; 
namely,  that  all  the  witnesses  from  Canterbury 
give  rather  a  different  account  about  the  time  ; 
they  are  none  of  them  very  particularly  pre* 
cise ;  they  all  speak  rather  at  large  about  it. 
But  it  does  not  seem  to  me  to  weaken  that  evi- 
dence, because  five  or  six  different  people  do 
not  all  concur  in  their  recollection  of  the  very- 
day  when  the  person  was  at  Canterbury  ;  and 
when  they  speak  cautiously,  it  is  not  to  bs 
wondere<l  at,  that  they  differ  a  little,  a  few  daya 
or  a  week  in  their  account.  This  witness  saya^ 
that  it  was  a  month  or  six  weeks  before  Christ<r 
mas,  and  that  he  himself  made  the  tin  machine 
for  tbe  prisoner ;  the  first  time  he  was  applied 
to  upon  this  business  was  on  the  Monday  be* 
fore  last,  and  that  was  particularly  asked  him, 
in  order  I  suppose  to  show  you  a  material  cif- 
cumstance,  that  this  was  after  the  prisoner  had 
confessed  the  whole  himself  to  Baldwin.  Bui 
when  ]  use  the  word  '  confession,'  it  is  proper 
now  at  the  outset  to  make  one  generahobserva« 
tion  to  ytu  upon  the  evidence  of  Baldwin.  I 
do  not  look  upon  this  as  being  strictly  a  confe8<« 
sion  of  the  prisoner :  but  it  was  evidence  whicli 
the  man  himself  chose  to  disclose  to  Baldwia 
without  any  soliciutiou  whatsoever,  and  without 
any  promise  or  engagement  of  secrecy.  || 
seems  to  have  come  trom  the  prisoner  himselif 
spontaneously ;  and  as  far  as  we  have  the  evi-» 
dence  before  us,  Baldwin  does  not  seem,  in  any 
of  these  conversations,  to  have  sought  a  disco- 
very from  the  prisoner ;  but  it  has  all  coma 
from  the  prisoner,  and  not  from  Baldwin,  and 
therefore  what  the  prisoner  has  said  In  his  de« 
fence  by  way  of  objecting  to  Baldwin's  evK* 
dence,  does  not,  in  my  apprehension,  weigli 
much  in  the  consideration  of  thin  question. 

Tench  then  proceeds  to  say,  upon  bein^ 
cross- examinefl  by  the  prisoner  himself,  that  ha 
knows  the  canister  very  particiilajrly  by  tha 
seam  in  it,  and. that  he  knovis  the  seam  by  its. 
being  very  bad  solder ;  that  he  took  particular 
notice  of  the  badness  of  the  solder  when  tha 
prisoner  came,  and  that  he  can  swear  to  tha|; 
solder  any  where:  that  he  knows  ihe  prisoner 
by  his  person,  he  thinks  also  by  his  hair,  hut 
he  is  positive  that  he  had  the  same  sort  of  coat 
on  as  he  has  now. — He  says  he  does  not  pre* 
tend  to  recollect  this  particular  day  that  ha  - 
made  the  canister. 

£lizal)eth  Boxell  says,  that  she  saw  the  pri- 
soner the  day  before  the  Rope- house  was  on, 
fire  at  her  own  house,  in  Birrack-street,  Ports- 
mouth :  that  he  took  a  lodging  of  her,  and 
lodged  there  one  night,  which  was  the  nights 
before  the  fire.  And,  gentlemen,  her  evidence, 
abstracted  from  bringing  it  home  to  the  pri- 
soner that  he  was  at  Portsmouth  at  the  very 
time,  is  extremely  material,  if  yon  give  hdr 
credit ;  inasmuch  as  she  speaks  to  particul«f 
wQfk  l^d  opeistisosy  ujpop  whj^b  sb^  fiHiwI 
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him  riiip1oyp»U  l»»r,  slir  says  that  that  rcry 
iii:ihl,  wluu  \w  vns  :it  her  htiiKi*,  slu*  ol»rr%'f(l 
a  tiry  ii:,^iy  siil|iliii''iiiis  swwW  in  hi<  rmuii ; 
ami  Aw  >iiult  it  a:;n:n  mi  tlir  Satiinljy  iiinrii- 
in:; :  shi*  Ma*i  !«o  iiniMsy  at  it,  llat  ^lie  vreiil  up 
Mails,  khr  |iii»ht'tl  iipiii  the  door,  ami  t'liiiiiil  the 
r'ii'tii  tu!|tit'Miuiko;  fclu*  HNkci!  him,  with  i^reat 
an\itt\,  wiiat  \\v  ««»<  ahttiuf  She  saw  that  he 
hatt  hecii  huniiii^'  stMneihini;  hy  the  siile  of  the 
fire,  uimI  ii:i  tht*  hearth  \\S'M:  tXw  sa:«t  she  look 
a  ean«)!e  tV  in  hiiii,  hut  oUeneJ  it  was  not  the 


■treit,  an'l  he  found  the  bundle  io  Ni 
•t  a  Mrs.CiileV 

^lr«.  Cole  bcimr  railed, sayi,  thatvlie  koows 
the  prtiiouer ;  that  he  rarocto  b«*r  house (m  the 
day  of  the  fire,  and  took  a  ledeini?  tberp  ;  that 
he'leti  a  bumllr  ;  and  loelciBflf  at  the  bmidle  aov 
pmdueeil,  »he  says  it  has  all  the  arniearanee  of 
beini;  the  same  bnr.dle.  Mr.  Jelfrreyv,  and 
another  person,  she  fnays,  had  it  from  ber ;  that 
she  never  opem*il  it  «%hilst  she  bad  it :  that  the 
bundle  was  not  tietl  <|inte  cIos«,  and  she 


same  landle  she  had  earned  up.     She  savs,  I  little  way  into  it.    She  says  the  prisoner  caoM 

he  was  do'.n:;  sometliini;  tiHi  on  the  chair.     She  |  Io  her  house  in  the  forfncHNi ;    that  he  staid  a 

llun  wt  ni  down  st.iir>,  but  returned  a:;ain  im-  |  quarter  nt'  an  hour,  and  went  out  about  It  or 

nitiliaffl>  ;    .-tnd,  in  that  interval,  «lie  huvin«;  |  1*2  o'diH'k. 

0|U'ned  riie  windon ,  and  hi-  li:i%in&;  shut  it,  !b|ie  |       ^^  liliara  Abmm.  aldack^miih  at  Portsmoaffa, 

tuld  him  he  siuaiid  n«i|  »tnit  the  window,  and  I  says  he  linlgetl  m  the  same  room  with  the  pn- 

insiiUed  upon  lis  \w\\\^  kept  open.—  1  sa\ .  cen-  I  souer  at  31rs.  IkixellS ;  the  prisoner  asked  the 

tleinen.  thiH  is  material ;  heciu^e  as  this  cj^  is  '  witness   if  there  was  any  pressintr'    He  said, 

to  deprud  ent.it  )y    ii|iimi   a  eli  lin  of  rirenm-  •  yes,  there  w;ik  a  very  hot  pres*.     The  prisoner 

Btauee^.  \ou  ii)ii>i  l.i\  all  of  them  atienii^ely  '  yaul,  siippiy^e  tluy  were  tu  take  up  such  a  maa 

tiH^elher,  siiid  eire(:mM:-.iiec*«  VR.\\  fivrm  siu'h  a  ^  as  ii-e.  I  coiiiil  '^wv  no  oihi-r  aeconnt  of  rayseff 

biHi\  i»l  et  ideiiee,  a^  >\\a\\  W  ulMinii.miU  sironiJrr     hni  troni  wriiint*o  in  m\  iMKkei.     Then  be 

tba:i  Mlit'U'tMi*  itr  thrie  witiif^^^is  >s«tar  t>i  a 

|i<i%:iite  tutt.      It  \i>ii  >hoii)d   ilitrk  iIm<   e:i>e 

atand>  U|hVi  wnh  (iri'niP<»T3t:i'i<.  \i  ti  w.ll  dr.iw 

jour  ••Mil  ctincinMO.i  :   ?!  yi«ri  ll.;..k  llu'  i.r.nm- 

Stauefs  are   not    -trupj:  ti.i'-..^li    to  h    ii,-   ilie 

Ch.ii^e   hiime  to    lite    !••.»<»;  i.-.   \..ii   wi.i    lltrn 

disvliai;:e    \'»'.r    t-'n^^' i  iut*    I'\    *.i\i;ij'    <••  : 

out  uiii  II   eic-r\  till  i>    eire:. Mio  arre  %i'U    iitir^t 

li.i -i;-      Ih.*.  llnr»!i'n\  .<  i;>JUr!.d  t »  t^ei  '.ifv:. 

Thr  p.'.vniit'r  .»  eii'    I»\td  *>:l»!\   \{\   * -m?   pre 

pa-.iti  •    ■  t  c  u>«  i<;  '-'i-  ii'AUt  r  o»t-r  r.  ^i  '.  a:id 

rt'M  III    1  .  ,  :  ih.  t:  i  »«.*:'!  »n*  \\\s\  •..%  div. 

Ti:.U.  till   et  rt.  \    i.  »:  !  !.«k»-  a»  p*  e  K.ni.m- 


•ia:i*t 
ti:  >;■■ 
til  V  . 
•h. 
It..'    I 


>   I    il    \\  v."  r.i.  n-i    s- ^"i  L-. 


i>!.\'i 


N 


i"'«.i.;'*    l:pTi    .1    tin     Oj'Sr' :      !;•  M  .    \\*i\ 

!  I  i«t»    'n:ce. 'hit  a  I  :  c*:-.  was  ?•  r  d 


■•    t-    ?  '  .y.   w  '•  I-..   -.  :•  a:  •  -i 
^    :i  »  f  :\.\  o!»l  Hi;  n  ar.  !  a  pji"r  ct 


ii:  !:. 


11 


li:i  i  -•;•  ."i  .^  irter  of  a.i  r  ;'".  ar.d  :t*riU':e  .» 
vcr_%  pi.L.i ',.-  ..  >wfi-  !  ^  ;V.i;  ;!  i>  a«  n.nrii 
1.1:  :.  •.  r  st^'.  w  ■....-;;  \  n  '.-^i.-.  j  -vl.-.ttd  :  >  yry. 
as  a~\  .!■  :■;;  c^;:. :«.     >   :  <-.^  i  s   :  •.*.»«i^  nvich 


a?3:r 

out  . 


f 

t  ^ 


t   .- 

..c  . 


J*,  i    .  I  *"  t    -   I  "wi  hia 
:.  ■.t\;  *r.«  ?'>*.  \\  ii«he 

I  .    .  .    ■  .  ..    . .  J . , 


wa 

S-  a  C'vin: 


>a:i'.r..i\ . 


th;i.  :\  •■.•    ■  . .  r,-   \  '.^■.:  ■ 

sia::.\  :"   i  •  'e 

awa\  :.     '.  .    . 

the  ex    •"- 

it  v" 3  ; •  i  K .   •  i\  .  i 

Tbt".  >1.-   I        .  >»  ■. --tii.*.ri«T  :  rxxiv.ce*  ife 

bo::  .X    •'.,  v*:i  .;.-  f.v  v"  '  ? --.:■.  r .»  c.«:k.  y.^-s 

Je»?".  >\  %  e  •    :,;  :  >.  .»  ;\:  :j-.-»  ;    i  .5  «lt  w^ 

ty  M-j   U  V:  :   »■    *_\,.  iie  u  «  t*:.e^e  U;a: 


.".■.  ^,:l>■  I  .•  r>  :«M*.  .^w  w.  eU:cr 
Ji*  .:\  ".  :.: "..  jt  '.••v-e  ;  *ii  '.».:  -^r:: 


.r  _  ->. 


■e  >i^<.  "i: 


ot'    :-t    '.;  ..   .  f    F^rr-.i-v 


e«l.  it  a  nun  w  jn  to  ^et  .iit>i  the  ju^nee'^  hand, 
cuni'.ttikr:e  Le  any  way  oi  esi.']  int:.*  The  wii- 
::.xs  >ji<1  no.  W  hy  i.ui  evape  ?  »aiil  iLe  pri- 
Si>:ier.  \\  hy  ihcrv  ^n  »er\  M::h  m &!'«>.-. W|iy 
r>  there  no  **  jy  i-f  cetin  z  »^'**f  H'e  wa  1*7 — b« 
>ail  no  Tiie  w  ine**  5a_\s.  that  then  the  pri- 
^:i[:rr  said  ti  eie  Mav'^n*'  hr*x*k«  in  Newgate, 
tliAt  ht  kr.en  »•  iiM  ^-e  \\\\  ^k\\.  He  »a\s.  the 
l<-;<onii  lud  wi:<<^v  liuckle^  on.  but  he  cannot 
>wt.ir   fit   tl.e  lt<!ekl''«   ihat    3>e    shewn    him 

■.»li.i  (i  arc  I'ari.'t  ihv  r.  nu:ii*  nf  il.r  hundfe\ 
l'«:r:;  tl'"Mf  1»'.ih!i>,  lho"^h  t)ir\  are  tho 
<an^r-  ji  .'lern.  N;".  v\  -u  thio"  •tidmce.  I 
w  u' 1  T.'.Ar  i'- .*  » »«>fnai4T  ;  tlial  Ah'^m 
i«:>  if<  ti..  •.i'ui.;:i%  • ;'  XTv  |.ri~"r'er:  he  proves 
\"<*  h'*  !•  ;  j^'  'Z  31  ^Jr*!  B-«x« .:  >  Ij''>ii»«\  s*i  that 
ito  i*»  i.l.  !!:*  h^ri*  •.  :■  e,  :%•  •!  to  his  k»«!'jii!Tf 
t'uire  at  t'uai  p^r'.c.  .ir  iia>e :  ar.d  ihco  the 
i-ti.i  «t  the  |».*»ti.rr  *  ei  nv«r«»jf»-.n    w:'h  him, 

•  -r  \i  u  .i"e  I  i!»kv  tS>«i*  «ih""e  tti-ieooc  li-je- 
tli.T  yv'i  in.\\.  j.:;.i;*,  iIi.tA.  imj-'.is  that 
{.r  :!:cn  t.aJ  4  '.u-:^..i..:  i\  '.vnti:  aipU.  (•'•..  iih<cfa 
I*  ,-i-i    twJjke    i;.iki    to    w.>h    to    ibAke    fais 

T;:t  rt\i  w. ::•-«*  ■*  J- 'n  RrJJwin  :  ih  s  30V 
**!?  I*  :.»e  maural  *>'i..t>«.  u;  3  »b:-»c'ac- 
vv -zt  1-. .\»  inuc;;  w.l  «-r.^i-.'.  J  ciJ  real  ever 
I  i  t^iJv'.v*:  Uf  'e  i"^  ire  p-  v  it-r.  1*  he  wisb- 
«?•;  •  •  h-'.r  II ;  t .-.:  1  »,  "  rv ^  \\  :  ^-rm  to  you. 
J.. .7.  lij. .«  '-.>*)*.  h«  r'-j'i  <*■»  ine  r'"*.»^er  oa 
lb.  7:fi  I'f  F-:.:  a.t  5:  >■:  J  -a  F  ^i  'tor'*. 
hiT.j  b^-'o  xri  I..-*:*  :\  my  i\-u  Tr^r*  ?«, 
L<r.iUN?  he  i:?-.-^i;  .-.:■  .•»  ^  ■.'%=:-■  the  :r- 
f\^:■.  i»  hi  WM  a  ri  .'U'r    j.-i  bui  .it-  ia 

■ 

A'Ler.fci.  i:;  1  :  ■:  ^-  •  --fr  W4»  Jes.--  *•-  as 
r.iT  -J  :-:ij  :;  -.  \  :  :  -11*.  \t\'  ..".  i::i.«!f 
r.\i  S*.'!  1:  \  ■  •^ .  ::  >i.»  V:'*.  \zi  it  l*tt;- 
iiif  :  ..-:  ie  >:;.*,  i  r  :  ■:  *  }  -  F.ek*:^^ 
t.  i:  -*  i.ji  Tt*  :•  fif2  :.  i  ">•  ^r :  :'i::fle 
rr-s-ccT  ':  :i- :  .  -n  sa\  »«■.  iz'  *m  :<  :  -1  a 
>.™"  :  •:  *.::■•»*■'.-»  xi  ▼  :".  ■  rr.s.i<i-  ■:  ix.ther 
-.V  ".  1.  :  ;.  I   ,--,>\:.*  c^v-i-re--:         %  ar.4 


i«  «a: 


a  Lu.«  daKou.-^.  azMi  ft^i^ed  aac  vao  ^«  ksev 
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there?  he  menlioDeil sereral  people, particular-' 
\y  some  painters  ; .  and   he  toM  him,   **  yoa 
are  not  like  the  other  erideDoes,  who  hare 
•worn  falsely,  hot  you  are  a  f^tlemati,  and  I 
wish  ft  M  as  in  my  power  to  make  yoa  a  satis- 
faction," and  said  he  should  be  g^lad  to  tee  him 
iu  New  Prison  :  he  says,  at  near  four  o'clock 
he  went  there,  he  went  into  a  comer  between 
the  two  grates,  and  there  he  discoursed  a  irood 
deal  with  him  about  America,  and  desired  him 
to  come  a^ain  the  next  day.     Lord  Temple 
sent   him,   in  consequence  of  this,   to  lord 
George  Ciermaio ;    and  they  both  thought  it 
material  that  he  should  gro  to  the  prison.     Ac- 
cordingly he  w^Bt  again  the  next  day,  and 
bad  a  good  deal  of  discourse  with  the  pri- 
soner;   the  prisoner  told    him  he   found  he 
was   an    American    by  principle,    but   what 
countryman  was    he?     He  said    he   was  a 
Welshman ;   "  Why,"  said  he,   "  I  find  you 
are  interested  for  America,  however."    Then, 
he  says,  he  told  the  prisoner  that  he  was  mar- 
ried   at   Amboy,   and   they  talked  about  the 
witness's  family.    He  waited  npon  him,    he 
says,  from  day  to  day,  till  the  15th,  and  in  the 
course  of  all  that  time,  nothing  but  general 
discourse  passed  upon  the  subject  of  America; 
bat  upon  the  15ih  he  made  material  discofe- 
ries ;    he  then  began,  and  he  told  him  all  the 
particulars.     I  do  not  mean  that  he  told  hjm 
all  upon  the  15th  of  February :  but  I  collected 
from  his  evidence,  that  the  substance  of  what 
he  has  told  you,  all  passed  subsequent  to  the 
14th  of  Febmary  ;  and  among  other  things, 
he  asked  him,  '*  Do  you  know  one  Mr.  Deaue  ? 
he  said  no.  »•  What,  not  Mr.  Deane,  employed 
at  Paris  by  the  Congress  ?"— No.   •*  What,  not 
8ilas  Deane  !»'-~No— »•  He  is  a  fine  fellow ;    1 
believe  Benjamin  Franklin  is  employed  at>out 
the  same  errand."     And  then  he  told  him  that 
he  had  taken  a  view  oF  most  of  the  dork  yards 
and  fortifications  about  England,  and  particular- 
ly the  number  of  guns  in  each  ship  of  the  navy, 
a*od  the  weight  of  their  metal,  and  the  number 
of  men  ;  and  he  said  he  had  been  at  Paris  two 
or  three  times,  to  inform.  Silatf  Deane  of  the 
particntars  of  what  he  found  in  the  dock-yards ; 
that  8ila8  Deane  was  greatly  pleased  with  what 
he  had  done,  and  he  acquainted  Silas  Deane 
in  what  manner  the  dock-yards  were  to  be  set 
on  iire ;  and  Mr.  Deane  was  amazed  he  could 
undertake  to  execute  it  in  such  a  manner  alone  ; 
but  he  told  him  he  would  do  more  execution 
than  he  could  imagine,  or  any  person  upon  the 
face    of  the  earth.    Deane  asked  him    what 
money  he  wanted  to  carry  his  scheme  into  exe- 
cution ?  he  said  not  mnch ;   that  he  expected 
to  be  rewarded  according  to  his  merit.     Silas 
Deane,  however,  he  said,  ga?e  him  bills  to  the 
amount  of  300/.  and  letters  to  a  great  man,  a 
^considerable  merchant  in  the  city  of  London. 
In  his  discourse  with  the  witness,  he  express- 
ed his  anxiety  to  know  whether  my  lord  Corn- 
wallis  had  been  defeated  iu  America  ;    he  said 
he  knew  Washington  personally,  and  believed 
hiro  to  be  abler  than  general  Howe.     That  he 
would  witch  and  hmm  general  Howei  and 


he  was  snre  tl«e  Americaot  would  dDnqoer  thb 
winter ;  hot  the  grand  campaign  was  to  be  hi 
the  summer.    He  said  he  only  wanted  a  lew 
experienced  offieera,  which  he  belieted  would 
he  supplied  from  France.    That  8i  las  Deane 
was  appointed  at  Paris  lor  that  purpose,  and  to 
bny  stores  and  amn(kunition ;   but  as  to  cannoa 
ball,  they  had  enough  in  America,  particularly 
somewhere  in  Maryland,  to  supply  all  Europe; 
and  likewise  pitch,  tar,  and  turpentine,    m 
says,  from  the  7th  of  Febmary  to  the  £4th,  he 
was  with  him  every  day,  and  mostly  twice  a 
day  :  the  prisoner  told  him  among  other  things , 
that  he  arrived    at  Dover  Irom  Paris,    and 
went  to  Canterbury. — Now  here  you  see  ap* 
pears  the  materiality  of  the  Canterbury  evi- 
dence.   That  he  went  into  a  shop  at  Canter- 
bury, and  bespoke  a  machine  to  be  made  whidi 
they  called  a  canister ;  the  master  to  whom  be 
applied  he  said  was  a  stupid  fellow,  and  did  ooc 
understand  him  ;   but  the  boy  was  more  inge* 
nious ;    though  he  was  obliged  to  stay  by  him 
to  instruct  him.    Now  that  boy  you  aee  has 
been  called,  and  conlirms  this  part  of  Baklwin'a 
evidence,  by  swearing  positively  to  the  pri- 
soner being  the  man  who  came  to  his  master's 
shop,  who  bespoke  the  canister — for  whom  be 
made  the  canister,  and  who  took  away  the  ca- 
nister.   That  the  prisoner  told  him  he  gave  ttie 
boy  something  to  drink,  and  ihen  be  went  into 
a  public- house  whh   the  canister  under  the 
breast  of  his  coat ;  that  there  was  a  dragoon  in 
the  boose  with  whom  he  had  some  words,  and 
that  the  dragoon  opened  bis  coat  to  see  what 
he  had  in  it. — The  dragoon,  you  will  recollect^ 
is  called,  and  he  confirms  this  story,  not  direct- 
ly, but  in  such  a  way,  as  leaves  you  very  little 
room  to  doubt  aboui  it ;   be  does  not,  you  will 
recollect,  swear  positif  ely  to  teeing  the  actual 
canister  itself,  but  he  saw  something  under  tbe 
breast  of  the  prisoner's  coat  shining  and  glitter- 
ing like  tin :  and  he  mentions  the  circumstance 
of  the  prisoner's  having  had  a  quarrel  with  his 
comrade,  which  the  other  dragoon  also  con- 
firms him  in,  though  both  of  them  swear  cau- 
tiously to  the  identity  of  the  prisoner.     Tbe 
witness  says  the  prisoner  told  him  that  from 
thence  he  went  to  Portsmouth,  where  he  took 
a  lodging  at  Mrs.  Boxell*s ;  and  there  he  tried 
his  preparations.     Now,  gentlemen,  1  think  I 
am  warranted  in  saying,  that  Mrv.  boxeirs  evi- 
dence was  very  material,  inasmuch  as  he  him- 
seir,  in  bis  discourse  with  the  witness,  has  con- 
firmed her  testimony  in  the  strongest  degree: 
for  he  tells  him  here  what  she  told  you  before, 
that  he  was  employed  in  her  house  in  preparing 
and  in  trying  these  combustibles.    He  goes  on 
and  says,  that  there  were  matches  made  of  a 
sheet  of  whited-brown  paper  being  folded  up  in 
ten  or  twelve  folds ;   and  he  told  him  that  this 
was  the  method  in  which  be  made  them  in 
order  to  be  done  over  with  a  composition  of 
charcoal  and  gun-powder ;  that  is  a  small  cir- 
cumstance as  it  passes ;   but  you  will  recollect 
it  presently,  as  being  perhaps  material :    the 
charcoal  he  said  must  be  finely  pounded  upon 
a  coloar-slone,  snob  as  painters  use,  in  order  to 
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mike  it  effeetotl :   be  nid  the  paper  motl  be 
doubled  before  it  was  done,  in  onter  to  pre? ent 
ita  crackin^^.    Now  there  was  a  witnett  called 
«tfterwards,  relative  to  what  patsed  at  firistcil, 
who  ia  a  paiuter.    You  will  recollect  1  waa  de- 
•iroua  that  he  should  steer  clear  of  droppiuf^any 
IbiA^  about  the  calainity  that  we  haf  e  all  beard 
of  at  Bristol;   because  we  are  not    now  in 
charity  or  justice  at  liberty  to  suppose,  that 
this  prisoner   had   any  the  remotest  connec- 
tion  with   what    happened    at   Bristol.     But 
the  etidence  waa   material   in   this  way,   to 
prove  him  at  Bristol,  merely  fur  the  purpose 
of  conArmiiiip  that  part  of  Baldwin's  evidence, 
ivhere  he  said  the  prisoner  told   him  lie  went 
afterwards  to  Bristol,  and  to  prove  him  to  have 
been  with  Mason,  the  painter.     It  shews,  too, 
that  he  knew  how  to  make  this  preparation, 
and  that  in  fact  he  did   himself  apply  to  the 
painter  to  i^ind  charcoal  upon  a  stone,  for 
nome  purpose  or  another  ;  whst  that  purpose 
iras  is  no  consideration  of  ours,  nor  was  that 
the  view  with  which  the  evidence  was  called  ; 
l»ut  however  he  knew  that  was  the  method  of 
irrindin^  charcoal,  and  therefore  it  confirms 
Baldwin,  in  some  measure,  in  this  part  of  his 
relation.    The  witness  says  he  told  him  that 
the  gunpowder  does  not  require  much  (j^rind- 
ini?;  that  mig^lit  hemaHhetl  with  a  knife,  as 
painters  mix  vermilion :  but  they  must  be  very 
particular  in  mixing  these  two  bodies  together ; 
the  charcoal  is  grouml  in  water,  then  mixed  up 
to  the  consistency  of  new  milk,  and  then  with 
a  smalt  brush,  the  paper,  that  is  to  make  the 
match,  is  painted  over  with  it:  and  it  is  so  ma- 
naged, that  the  match  will  last  S4  hours.    You 
will  imagine,   1  dare  s^y,  without  my  telliiicf 
you,  that  it  is  msterial  lor  any  |>erson,  who  iii- 
t  >nds  10  carry  into  execution  such  a  purpose  as 
t  lis,  that  it  sliould  not  be  executed  too  soon  ; 
ii  is  of  importance  'Jt.i*.  ii  should  be  sometime 
about,  in  order  to  laciiilatc  the  part\'s  escape ; 
and  therefure  it  is  to  be  so  contrived,  that  it  is 
not  instantly  to  take  6re.     He  told  the  witness 
he  lodged  at  Mrs.  Boxell's  one  night,  but  she 
was  a  v^  impudent  womnn,  for  kHo  had  open- 
jed  his  bundle  during  his  absence.     The  tin  ma- 
chine, he  said,  was  a  curious  cohstruction  of 
his  own  invention ;  and  in  that  we  all  go  along 
with  him  ;  it  roost  certainly  is  a  curious  in- 
▼eotion ;  and  it  is  only  a  pitv  that  it  was  for 
such  a  purpose.    He  told  him  lie  had  a  wooden 
box,  which  was  made  with  a  hole  in  the  centre, 
to  put  a  candle  into  it ;  and  in  that  box  he  put 
tar,  turpentine,  and  hemp.     He  said  the  can- 
nister  fitted  the  box  so  well,   that  when  the 
candle  was  put  in,  nobody  could  perceive  any 
light:  then  he  told  him,  that  on  the  Clh  of  De- 
cember, he  went  into  the  yard,  and  got  into  the 
Hemp-bouse,  where  there  was  a  deal  of  hemp, 
10  tight  matted,  that  he  could  hardly  get  it 
apart — that  he  pulled  his  coat  off  to  work  at  it ; 
and  then,  afUr  lightening  the  hemp,  he  placed 
the  canister  over  the  box  with  a  smull  candle 
in  it.    Now,  gentlemen,  you  will  recollect  that 
Mrs.  Boxell  told  you  he  was  very  desirous  of 
bavipg  a  caodle,  wheu  be  went  away  from  ber 


bouse,  and  that  she  told  him  b«  might  taka 
as  he  went  down  stairs.  He  said  1^  aprioklcd 
aome  turfientine  about  the  hemp  that  wo  round 
it ;  and  when  he  had  done  that,  it  waa  aoma 
time  before  he  found  hia  coat ;  and  when  ha 
found  it,  there  was  a  good  deal  of  hemp  atickia^ 
about  it,  which  he  endeavoured  to  get  off;  ba 
tlien  went  out  of  the  Hemp- house,  and  got  into 
the  Rope-house ;  and  he  laid  down  a  (juart  bol» 
tie  of  spirits  of  turpentine  upon  its  side,  with 
hemp  in  it  instead  of  a  cork :  he  aaid  elate  la 
the  nemp  he  laid  a  piece  of  paper,  with  dry 
gunpowder  in  it,  and  to  the  paper,  where  the 
powder  was,  one  of  these  matches  j  and  ot or 
the  powder  he  laid  some  hemp  ligbtl?  strewed, 
and  a  quart  of  turpentine  poured  all  about  it. 
Now,  gentlemen,  if  yon  believe  the  fact  opoa 
this  account,  to  be  sure  it  is  impossible  to  con- 
ceive, that  anv  man  could  tske  hia  measaras 
more  effectually  for  doing  complete  miacbicf. 
He  said,  that  as  soon  as  the  fire  of  the  match 
touched  the  powder,  it  would  set  it  all  of  a 
blaze  presently  ;  and  that  by  cutting  ihcaa 
matches  iuto  pieces,  it  would  answer  to  anv 
time,  so  that  he  might  make  his  escape.  |^ 
told  him,  that  the  next  day,  which  was  the 
7th,  he  went  from  Mrs.  Boxell's,  and  took  two 
other  lodgings,  one  at  a  public  house,  the  other 
at  a  private  house  ;  and  betook  particular  no* 
tice  before  he  took  the  lodgings,  which  booses 
had  the  most  wood  about  them,  and  he  said  ha 
had  these  combustibles  ready  for  setting  those 
two  houses  on  Gre,  on  the  same  day  that  he  set 
fire  to  the  Rope-yard,  in  order  that  he  might 
keep  the  engines  engaged  :  he  told  the  woosaa 
at  the  lodgings  he  took  on  the  Common,  that 
he  was  goiutf  to  Fetersfield,  and  begged  her  la 
take  care  o.  bis  bundle — that  bundle  yoo  have 
an  account  of,  after  that  he  went  into  the  Dock- 
yard in  order  to  set  fire  to  the  Hemp- house, 
and  the  Rope- house.  He  first,  he  said,  went 
into  the  Ueuiji-house,  and  struck  a  light ;  but 
the  matchi"*  were  very  damn,  and  he  could  not 
get  the  sulphur  to  take,  and  he  wasted  in  tba 
trial  the  whole  box  full  of  tinder,  and  blew  at 
it  till  he  almost  burnt  his  lips:  then  he  went 
away  from  the  Hemp-houiie,  in  despair  of  set- 
ting fire  to  that,  and  procured  some^  better 
matches;  and  he  returned,  and  got  into  the 
Rope-house ;  and  then  he  set  fire  to  the  match 
that  led  to  the  povvder.  This  is  the  account 
he  gave  of  the  manner  in  which  he  perpetrated 
this  crime:  he  said  he  had  bought  a  hailfpenny 
worth  of  matches  the  day  before  of  a  woman  ; 
that  woman,  vou  see,  is  called,  in  ihe  subse- 
quent part  of  the  evidence,  and  confirms  Bald- 
win in  this  circumstance  too  of  bis  relation. 
The  day  he  put  the  preparations  in,  he  said, 
he  was  so  long  alwut  it,  that  he  was  locked 
into  the  Hemp-uouse,  and  could  not  get  out ; 
he  tried  at  several  doors,  he  went  then  op  stairs, 
and  pulled  off  his  shoes,  and  tried  whether  ha 
could  get  out ;  finding  that  he  could  nut,  ba 
came  back  to  the  same  door,  where  hearing 
somebody,  he  holloed  ;  being  asked  how  ba 
came  there,  he  said  it  was  curiosity ;  a  persoii 

on  the  otitside  of  the  door  directed  hioi  u  lail 
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Which  way  be  should  get  oat ;  this  too  is  con- 
firmed 80  far,  that  a  person  was  locked  in,  but 
who  that  ^rsou  was,  is  not  positirely  proved. 
He  said,  when  he  came  out,  he  was  much 
▼exed  that  be  could  not  set  the  Hemp^bouse  on 
fire  4  and  also  ?exed  because  he  could  not  go 
to  Portsmouth  Common,  where  be  had  left  a 
parcel ;  which,  you  will  obserte,  he  told  him, 
•nd  it  is  ?ery  material,  contained,  among  other 
things,  a  pistol,  an  Ovid's  Metamorphoses,  a 
book  entitled  The  Art  of  War,  and  making 
^ire  Works,  and  a  passport  from  the  French 
king ;    all  of  which  you  see  are  found  in  it. 
And  in  that  passport,  be  said,  was  his  real 
name,  which  vexed  him  more  than  any  thing  ; 
but,  however,  as  it  was  in  French,  he  did  not 
hnagine  that  the  people  at  the  lodging  could 
read  or  understand  it ;  but  be  expressed  his 
surprize  that  ^tbis  bundle  bad  not  been  found. 
He  said,  af)er  setting  fire  to  the  Rope-bouse,  be 
tnade  the  best  of  his  way  towards  London ; 
and  that  he  was  so  sorry  he  could  not  get  the 
matches  to  light,  that  be  had  a  gfood  mind  to 
shoot  at  the  windows  of  the  woman  where  he 
had  them  :  he  said,  that  he  burnt  the  bills  and 
the  letter  (which  you  will  remember  he  told 
him  before  he  brought  over  from  Silas  Deane) 
on  account  of  the  'behaviour  of  jMrs.  Boxell, 
for  be  evidently  suspected  that  she  entertained 
tome  doubt  of  him ;   and,  therefore,  lest  the 
person  to  whom  the  letter  was  addressed,  or 
the  bills  might  lead  to  a  discovery,  he  prudently 
burnt  them  all.     He  said,  soon  after  he  left  the 
yard,  he  jumped  into  a  cart,  and  desired  the 
woman  to  drive  quick ;  this,  you  see,  is  posi- 
tively couj^rmed  by  the  woman  who  drove  the 
very  cart ;  he  rode  in  it  two  miles,  and  gave 
her  6ixpence  to  go  quick  ;  that  be  had  near 
four  miles  to  go  before  he  passed  the  sentries, 
and  therefore  was  very  desirous  of  getting  past 
them  ;   and  that  two  minutes  after    he  bad 
passed  them,    he  looked  back  and  saw  the 
flames,  and  the  very  elements  seemed  in  a 
blaze ;  he  walked  all  the  way  to  London  ;  and 
in  the    road    between  the   last  sentry,   and 
Kingston,  two  dogs  barked  at  him  ;  be  shot  at 
one  of  them,  and  believed  lie  killed  or  wounded 
him.    I'he  next  morning,  being  Sunday,  he 
got  to  Kingston,  and  waited  there  till  near 
dusk  ;  he  theh  came  in  the  stage  to  London, 
and  waited  upon  the  great  man,  the  merchant 
in  the  city  ;    and  he  told  him  that  he  had  a 
letter  and  bills  upon  him  from  Silas  Deane  at 
Paris,  but  which  he  bad  been  obliged  to  bum. 
The  merchant,  he  said,  seemed  very  shy  of 
htm,  and  said  he  had  received  no  such  accounts 
from  Paris ;  he  answered,  that  he  mi^rbt  think 
what  he  pleased,  but  that  he  was  an  enemy  to 
Great  Britain,  and  a  friend  to  America ;  and 
that  he  had  set  fire  to  the  Rope-bouse  at  Ports- 
mouth, which  he  would  see  in  the  papers  on 
Monday.    Baldwin  said  he  could  not  get  the 
name  of  the  merchant  from  him,  but  the  pri* 
soner  said  the  merchant  appointed  to  meet  him 
at  a  coffee-house,  and  the  gentleman  waited 
there  ac4:ordingly  for  him  ;  they  dbcoursed  a 
iitite' together,  bui  the  gentlemaD  teemed  ftUf 


shy  of  him,  and  another  gentleman  in  the 
cotTee-house  taking  particular  notice  of  him,  her 
did  not  care  to  stop  long :  be  was  so  angry  that 
the  gentleman  would  not  believe  him,  that  be 
got  up  and  went  to  Hammersneith,  from 
whence  he  wrote  to  him,  and  said,  he  wa0 
going  to  Bristol,  where  he  would  bear  more  of 
his  handy  works ;  and  you  will  remember  there 
is  a  subsequent  evidence,  Matton,  the  painter, 
who  tells  you  he  saw  him  at  Bristol.  He  said^ 
be  arrived  at  Bristol  a  few  days  before  Christ- 
mas ;  that  he  got  leave  of  a  painter  there  to 
grind  s^me  charcoal  upon  a  colour-stone  of  bis, 
and  that  the  painter  took  notice  be  was  long* 
about  it :  that  painter,  you  recollect,  has  been 
called,  who  tells  you  that  the  prisoner  did  ap- 
ply to  him  for  the  purpose  of  grinding  charcoal 
upon  a  coloiir-stooe,  and  he  did  according  so 
grind  it.  Then  the  witness  says,  that  he  gave 
an  account  of  this  from  day  to  day,  to  lord 
Temple  and  lord  George  Germaiii,  and  he 
mentioned  that  the  l5th  was  the  first  day  that 
the  prisoner  disclosed  any  of  the  particulars  to 
him.  Now,  gentlemen,  you  see  from  this 
man's  evidence,  there  is  an  exceeding  clear, 
intelligible,  and  consistent  history  given ;  hot 
if  this  account,  clear  and  consistent  as  it  is, 
were  unsupported  by  other  evidence,  one  might 
perhaps  entertain  some  doubts  about  it;  hot 
where  vou  find  it  confirmed  in  almost  every 
material  passage,  where  you  find  it  not  con- 
tradicted in  any  one  circumstance,  you  must 
then,  I  think,  feel  it,  when  so  authenticated,  to 
be  a  very  strong  body  of  evidence  indeed. 

Edward  Evans,  who  is  one  of  the  dragooot, 
says,  that  he  was  at  Canterbury  from  October 
till  the  Ist  of  February.  But  you  will  observe, 
that  he  does  not  pretend  to  swear  positively  to 
the  prisoner ;  for  he  says  the  man  is  much 
altered  since  he  saw  him,  thongh  he  belleree 
him  to  be  the  same.  He  savs  it  vi'as  about  the  ^ 
end  cf  October,  or  beginning  of  November,, 
that  he  saw  him  there,  and  that  tqo  you  see  ie 
contradictory  to  the  other  evidences ;  as  to  the 
precise  time  they  do  not  agree,  as  1  told  yod 
before ;  but,  however,  he  agrees  in  this  mate-* 
rial  article,  which  came  from  the  prisoner's 
own  mouth  to  Mr.  Baldwin,  that  he  was  there 
at  the  time  when  be  had  a  quarrel  with  him  ; 
in  fact,  the  witness  says  he  had  a  quarrel  witb 
him  (supposing  the  prisoner  to  be  the  person) 
nt  Canterbury,  and  he  then  says  that  the  pri- 
soner had  on  a  brown  surtout  coat,  but  he  did 
not  see  what  was  under  his  coat. 

The  next  witness  is  James  Wilson,  the  com* 
rade  of  the  last  witness,  who  was  there  at  the 
same  time,  and  who  says  that  he  realty  tbinksr 
Aie  prisoner  is  the  same  pi^rson,  though  be  will 
not  positively  sviear  to  him,  and  that  the  dress 
was  the  same  as  he  is  in  now  ;  be  remembers 
that  there  was  a  dispute  between  his  comrade 
and  him,  and  he  says  he  did  observe  something 
white  under  his  coat  which  glistened  like  tid. 

John  Fibber  lives  at  Mr.  Tuck's  at  Canter- 
bury, who  is  a  tinman  :  he  savs  he  thinks  be 
has  seen  the  prisoner,  and  he  believes  it  to  be 
about  six  or  seveu  weeks  before  Christmas^thet 
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ke  MW  him  in  hii  matter's  shop ;  jon  tee  Uugr 
all  f  try  a  little  at  to  the  time :  he  taya  the  pn- 
■oner  ordered  two  canutert,  and  be  ordered 
them  to  be  made  of  a  lonif  iouare  shape ;  and 
one  of  tliem  beinf^  producea  now  to  him,  he 
belie?es  it  to  be  the  same;  and  lie  says  be 
does  not  know  why  the  prisoner  did  not  take 
them  a  way,  but  he  left  tbeni  at  their  shop : 
however,  he  says,  the  prisoner  called  once  for 
them,  but  tbey  were  not  then  completed. 
Now,  gentlemen,  upon  this  msn's  e\  idencc  you 
will  naiurally  make  this  obserration,  thai  the 

Krson,  be  he  who  he  may,  that  wonted  this  tin 
X,  certainly  wanted  more  than  one ;  w  hy  he 
did  not  bespeak  them  all  at  the  same  itbop, 
cannot  well  be  accounted  for,  unless  it  Ih*  that 
he  thoui^bt  so  maiiv  at  one  place  miifht  lead  to 
tome  suspicion.  Ilowever,  the  fact  turns  out 
to  be,  that  he  did  not  stay  for  these  two  bein^ 
made  ;  they  were  left  liebiod,  and  he  only  car- 
rie<l  off  that  which  has  lieen  found. 

William  Bsldy  is  nextcalleil ;  and  he  proves 
the  prisoner  not  only  in  the  Dock-yard,  hut  in 
this  very  building,  on  the  7th  of  l>cceuiiH*r. 
The  witness  says  he  is  a  rope- maker,  that  he 
has  seen  the  prisoner  in  the  Dock-vard;  he 
Mtys  he  saw  the  prisoner  in  the  Uo|}e- house  on 
the  lower  floor,  about  a  hundred  yards  from  the 
east  end  of  it,  on  Saturday  the  7ih  of  Decem- 
ber, between  eleven  and  twelve  o'clock,  which 
was  the  day  of  the  fire.  He  says  he  saw  the 
prisoner  come  (U>wu  from  the  upper  part  of  it. 
Now  that  too  confirms  the  story  that  Baldwin 
has  told  ;  for  the  prisoner  said  lie  was  iirMt  in 
the  lower  part,  that  he  could  not  i^et  out  there, 
and  then  he  went  into  the  upper  part ;  the  wit- 
Hen  mentions  an  imnisterial  pasKSt^e,  which  1 
need  not  repeat  to  \ou,  about  piekinff  up  a 
tmall  stoue,  and  he  had  a  little  di^icourve  with 
bini :  that  was  only  asked  to  satisfy  you  that 
he  was  so  long  in  conversation  with  this  pri- 
soner, that  be  could  not  make  any  mistake 
about  hi> fl^ccaon,  but  that  he  wai  the  man; 
he  stayed  five  or  six  minutes  with  him,  and 
then  left  him  :  he  savs  he  saw  him  about  ten 
minutes  or  a  quarter  of  an  hour  after  this  at  the 
east  end  of  the  same  floor  coming  down  stairs ; 
•nd  then  one  William  Weiton  being  with  the 
witness,  the  prisoner  said  to  Weston,  **  How 
do  you  do?"  holding  out  his  hands  to  him; 
and  be,  thinking  him  to  he  an  acquaintsnce  of 
his,  did  not  stay  to  hear  his  couveraation  with 
him,  but  went  away.  He  closes  his  evidence 
with  saying,  that,  from  seeing  him  at  these 
diflereot  times,  he  is  certain  he  is  the  inau. 

William  Weston  says,  that  to  the  best  of  his 
recollection  he  saw  the  prisoner  in  the  Rope- 
bouse  the  day  the  fire  was. — He  had  very  little 
conversation  with  him  at  that  time;  but  he  is 
positive  it  was  the  same  man  ;  for  he  had  seen 
nim,  be  says,  seven  weeks  before  walking 
about  in  the  Dock ;  he  did  not  however  see 
him  come  down  stairs:  these  two  witnesses, 
as  far  as  their  evidence  goes,  prove  him  to 
have  been  in  the  Dock- yard,  and  in  that  very 
building  in  the  Dock-yard,  upon  the  day  when 
the  fire  happened. 


Edward  Carey,  a  shipwright,  says  he  waa  at 
Portsmouth  the  day  before  the  fire ;  and  that 
night  he  remembers  a  person  being  shot  up  m 
the  Rope- house ;  he  heard  a  uerton  making  a 
noise  in  the  Ro|>e- house,  who  said  he  waa 
locked  in,  and  desireil  him  to  let  him  out ;  the 
witness  said  he  could  not,  and  went  away  ;  aa 
that  little  circumstance  too,  mentioned  by 
Bi&ldwin,  you  see  is  confirmed  by  this  witness; 
he  remembers  a  persou  being  locked  up  ia  tha 
Rope- house,  but  you  wilt  observe  that  ha 
does  not  pretend  tu  say  that  persoa  was  tha 
pri&oner. 

Then  Ann  Hopkins  is  called.  She  is  tha 
woman  that  dr»%e  the  cart  that  day  from  Ports* 
mouth,  into  which  you  recollect  Tie  told  Bald- 
win that  he  got.  She  savs  she  saw  the  pri* 
souer  the  day  that  the  Duck  was  on  fire  at 
about  four  or  half  an  hour  past  four  in  the  af- 
ternoon. At  that  time  she  was  coming  from 
the  market ;  she  saw  him  first  between  the 
Hull  and  Coshaui,  she  did  not  see  him  till  be 
came  up  close  tu  her  ;  he  stopped  her  and 
askeil  her  where  she  was  going  i*  She  saidy  a 
111  tie  way  ;  be  said  he  won  hi  give  her  any 
tijing  to  give  him  a  lift,  fur  be  was  going  to 
Peter»fipld  that  night,  and  was  afraid  he  thoukl 
be  belated  ;  and  inlreated  her  to  drive  as  fait 
as  she  could.  When  he  came  into  the  cart 
she  observed  he  was  much  out  of  breath ;  aba 
told  him  she  was  to  stop  to  buy  a  pair  of  pat- 
tens ;  she  did  accordingly  stop  at  a  shop ;  she 
was  to  nay  a  shilling  tor  them ;  the  prisoner 
threw  down  sixpence,  and  then  he  said,  ba 
wished  he  could  get  a  returned  chaise;  and 
when  she  stopped  a  little  before  she  came  to 
her  own  house  to  give  her  liors«  some  drink, 
he  jum|icd  out,  and  ran  awsy  along  the  Lon- 
don road.  Now,  with  rcsfiect  to  this  evidenca 
to  be  sure,  any  {lerson,  totally  unconcerned  in 
any  guilty  dee<l,  might  be  anxious  to  get  to 
IVtersfield  ;  might  be  afraid  of  being  tie- 
nififhted ;  might  wish  her  to  drive  very  fast ; 
all  that  might  happen  very  naturally  without 
any  imputation  upon  the  party  ;  but,  as  1  said 
before,  you  are  to  take  this  case  with  all  its  cir- 
cumstances together  ;  and  every  little  circnm- 
stance  weighs  something ;  and  if  you  should 
trace  the  prisoner  tu  the  very  place,  almost  to 
the  moment  of  the  fire,  if  you  trace  hiin  leaving 
the  place  immediately  after,  and  being  in  thia 
state,  out  of  breath,  eager  to  get  off,  pressing 
the  woman  to  drive  on,  anxious  to  get  a  re- 
turned chaise,  jumplnflf  out,  and  running  for- 
ward when  si le  .stopped ;  lading  theae  circum- 
stances toi>[ether,  with  all  the  others,  to  be  sura 
you  will  be  justiiied  if  you  entertain  some  sus- 
picions about  his  motive.  But  all  this  you  will 
weigh  together  with  the  many  various  circum* 
stances  of  the  case. 

Elizabeth  Gentell  says,  she  lives  on  Ports* 
mouth  Common.  She  saw  the  prisoner  at  her 
house  the  day  before  the  fire ;  he  came  there 
and  asked  her  for  a  half|>cnny- worth  of 
matches.  That  you  see,  gentlemen,  is  another 
circumstance  that  has  been  proved  to  you,  aa 
coming  trom  himaelf  to  IkMwia^   that  ha 
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boaght  A  btlfpeoDy  worth  of  matches  of  a 
woman  at  Portsmouth.  She  says  he  asked 
particularly  if  the  matches  would  take  quick  ? 
lie  took  a  bundle  and  tried  one  or  two  of  them, 
and  then  he  took  out  some  money,  and  paid  her 
a  halfpeany*  iShe  says  she  is  sure  he  is  the 
same  person.  Now,  upon  this  evidence,  it  is 
for  your  consideratiun  whether  a  man,  going 
to  buy  matches,  would  or  would  not  shew 
aach  an  anxiety  about  their  beiog  particularly 
well  inade  ;  and  there  is  one  more  observation, 
which  I  would  make  to  you,  that  the  man  who 
goes  to  buy  a  halfpenny  worth  of  matches  for 
nis  own  use,  is  hardly  such  a  man  as  could 
afford  to  express  a  desire  of  meetinj^  with  a 
post  chaise  to  carry  him  to  Petersfield. 

The  next  witness  is  John  lllenden,  who  is  a 
•urgeoh  and  apothecary.  He-  says,  that  as 
far  as  human  possibility  can  e^o,  the  prisoner  is 
the  person  whom  he  saw  at  Canterbury,  three 
CT  four  days  before  or  after  the  20th  of  Novem- 
ber;  and  that  he  is  particularly  clear  that  he  is 
the  man,  because  he  cnme  to  .his  shop  to  buy 
two  dunces  of  spirits  of  turpentine,  ana  a  quar- 
ter of  a  pound  of  saltpetre.'  Now,  gentlemen, 
these  things  you  will  feel  a  mab  might  inno- 
cently buy,  at  the  time  you  are  recollecting 
ftiat  these  materials  have  been  found  upon  the 
spot,  and  that  they  are  materials  necessary  for 
combustion. 

Mary  Bishop  says,  that  the  prisonlBr  was  at 
her  bouse  at  Canterbury,  between  Michaelmas 
and  Christmas  ;  so  that  she  speaks  very  vague- 
ly about  the  time ;  she  cnnnot  lie  positive  when 
it  wift,  but  bhe  reniemb(?r!«  one  circumstance 

£  relieving  it  to  be  the  prisoner)  that  he  told  her 
e  had  been  interrupted  by,  that  is,  that  he  had 
had  a  quarrel  with  a  dragoon  at  the  White 
Horse,'  and  he  told  her  in  conversation,  that  he 
came  from  America,  on  account  of  the  dis- 
turbances; but  he  asked  her  a  material  ques- 
tion, and  that  was  whether  he  could  get  a 
wooden  thing  made,  which  she  did  not  know 
what  name  to  give  to ;  hut  the  wooden  engine, 
that  is  produced,  being  shewn  to  her,  she  snys, 
upon  her  directing  him  to  some  man,  who 
could  make  it  for  him,  that  she  saw  soniething 
which  a  Mr.  Oversliaw's  apprentice  brought 
for  the  prisoner  in  the  afternoon  nf  the  same 
day,  tno  that  he  put  it  under  his  cont,  wishing 
not  to  have  it  seen.  The  counsel  very  properly 
asked  the  woman  what  was  i)ecomc  of  the  ap- 
prentice? because  undoubtedly  they  ought  not 
to  have  stopjicd  short,  ^^  ithout  catling  the  ap- 
prentice; but  the  apprentice,  she  says,  is  di>ad, 
therefore  we  cannot  have  any  clearer  or  fuller 
evidence  upon  this  matter.  Then,  upon  look- 
ing on  this  uooden  machine,  she  says,  it  is  as 
.near,  as  she  can  guess,  like  that  thing  she  saw 
brought  to  the  iirisoner. 

John  Dalby  is  the  person  who  apprehended 
tbe  prisoner,  and  he  is  called  to  prove  what  he 
found  upon  him  ;  he  says  the  prisoner  had 
upon  him  a  pistol  primed  and  loaded  with  shot ; 
he  had  a  |Hstol  tinder- hox,  which  was  also 
primed  ;  and  he  had  a  snuflf-box  full  of  tinder. 
Kow,  gentlemeu,  that  is  a  little  circumstance 
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that  is  uncommon ;  a  man's  carrying  about 
with  him  a  pistol  tinder-box  to  strike  a  light 
mav  very  well  l>e ;  but  he  seldom  carries  mora 
tinder  than  that  pistol  tinder-box  will  hold  ; 
for  if  ever  you  saw  one  of  these,  you  must 
know  there  is  a  part  of  it  made  to  hohl  tinder 
in  ;  but,  however,  over  and  above  that,  he  had 
a  snuff-box  full  of  tinder,  and  he  had  a  powder- 
horn  with  some  gunpowder  in  it.  Jie  says, 
he  had  also  two  bundles  of  matches.  Vou  re- 
member be  was  discontented  with  the  matcbet 
which  he  tried,  and  went  out  of  the  Dock-yard 
and  bought  others. 

Thomas  Mason  says,  he  lives  at  Bristol,  and 
is  by  trade  a  painter  ;  that  the  prisoner  called 
on  hiiu  the  day  after  Christmas-day,  ?ind  asked 
him  to  let  him  grind  a  piece  of  charcoal  upna 
his  colour-store,  which  he  did ;  this  is  only 
material  to  show  that  he  was  at  Bristol,  as 
Baldwin  mentioned  he  was,  and  that  he  knew^ 
in  fact,  what  use  the  colour- stone  could  t»e  aii- 
plied  to. 

Then,  gentlemen,  the  only  remaining  evi- 
deuce  is  the  contents-of  the  bundle.  The  bun- 
dle has  been  opened,  and  in  it  is  found  the 
passport  from  the  French  king,  about  which  ha 
expressed  so  much  anxiety,  lest  it  should  lead 
to  a  discovery^  That  passport  is  dated  tbe 
13th  of  November  ;  it  is  in  tiie  common  form, 
to  grant  him  free  permission  to  go  out  of  the 
kingdom,  and  to  continue  in  force  for  one 
month  from  the  date.  Besides  that,  there  waa 
Ovid's  Metamorphoses,  and  a  Treatise  of  the 
Arms  and  Engines  of  War  and  Fireworks,  and 
the  Justin,  tlie  books  he  mentioned  to  Baldwin, 
and  the  pistol,  and  some  few  other  tilings. 
This,  gentlemen,  is  all  the  evidence  in  support 
of  the  prosecution. 

The  prisoner  has  called  no  witnesses,  but  ha 
has  rested  his  defence  ciiiefly  upon  the  credit 
that  you  ought  to  give  to  the  evidence  of  Bald- 
win ;  hecaiise  he  says,  that  a  man  who  was 
capable  of  drawing  out  this  evidence  from  biro, 
ought  not  to  receive  credit  in  a  court  of  justice. 
Gentlemen,  f  have  told  you  before,  and  I  ought 
to  tell  you  now,  that,  in  point  of  law,  there  is 
no  objection  to  this  man's  testimony  ;  and  from 
the  manner  in  which  he  came  by  the  J»now- 
ledge,  which  he  has  now  furnished  us  with,  I 
do  not  see  that  there  was  any  thing  which  can 
lead  you  to  suppose  that  Baldwin  was  the  first 
mover  with  him,  or  that  he  prevailed  upon  tbe 
prisoner  to  disclose  the  secret ;  but  it  should 
seem  as  if  4t  came  from  the  prisoner  himself, 
though  it  was  undoubtedly  upon  the  idea  that 
this  man  was  his  friend :  hecau.«e,  if  you  do 
not  suppose  that,  you  must  suppose  him  madder 
than  any  man  that  ever  was  born.  He  certain- 
ly thought  him  his  friend,  and  he  therefore  did 
disclose  all  this  to  him. 

Gentleihen,  one  has  only  to  say  further,  tliat 
if  this  p6int  of  honour  was  to  be  so  sacred,  aa 
that  a  man  who  comes  by  knowledge  of  this 
sort  from  an  offender,  was  not  to  be  at  lihertv 
to  disclose  it,  the  most  atrocious  criminals 
would  every  day  escape  punishment ;  and 
therefore  it  is,  that  tJie  Wisdom  of  the  W«r 
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iloff  of  diat  point  of  honour ;  if  Ibc  1  Jealb  »booM  not  he  pMMd  sfM  bii 
<ja)  « iior«s, )  ou  are  bouoil  lu  rvctire    be  rrpUed,  **  I  bate  MlUof  !•  MJ. 
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linAM*  noth 
m  III  i«  a  le<ja) 

iii«  ti-^'Miiiiuy  ;  i:i«in^  iU  however,  that 
o-i  \  which  «ou  ihiuk  il  deferres:  for  it  ia  al- 
w.*'y%  111  ibtf'brr^asi  "t*  Use  jur}',  lo  eooaider  of 
th«>  •!  iT'ti*  ol  credii  they  mlt  f;i«e  lo  every 
frriir*«.  IjrX  him  be  in  all  lii^u  a  letfml  «U- 
iir««.  lb  *^H  .ire  *ttll  to  l>e  the  juJi^  of  bis  credit ; 
if  \  i:  ih^iiL  that  a  niao,  bvcausv  be  liatriied  to 
tL<^  uie  Ml  iiiaov  (!a«i.  aod  diaclofed  it  a«  be 
heAi-.J  It,  In  ihr  <;reat  officers  of  sutr,  and  baa 
diMdosr^l  it  riOM  io  a  court  of  jdOice,  ia  a  man 
lo  H  Uniii  U  iii  f  caonoi  be  i;iveo,  io  that  ease  to 
be  liure  \od  will  set  atide  bis  testimony ;  but  if 
jou «»!«  DO  srouDil  lo  su|ipose  tbal  the  man  bas 
aptke  ttij truth,  you  cannot  tbcQ  reject  hit  tea- 
timoiiy. 

(seiiiiemen,  the  trial  bas  lasted  already  rcrv 
loii'^  ;  ihe  summing  up  baa  also  been  hmg.  1 
Laie  eodeatourH,  as  1  have  gone  oo*  to  lay 
t^i^Hher  «ome  of  the  many  circnmstancea  oif 
this  csM.'  for  your  consi deration  ;  and  I  do  as- 
sure the  prisoner,  as  well  as  you,  that  if  I  bad 
fourjil  m\  «« If  enabled  in  my  conscience  to  bare 
aiatrtl  aoy  thioi;  more  faroorably  for  him,  1 
would  ha*e  been  the  first  to  have  done  it.  Dot 
I  am  sill  in;;  here  to  da  ei|ual  justice  between 
th^  |i<iM:c  and  the  prisoner;  an*!  I  waa  lbere> 
forr  ti..uiid  to  make  those  observations  which  1 
liatedur.e,  because  ibey  stnke  my  consdenoe, 
AS  iM'io];  iirres««ry  and  maieriat.  1  thank  God, 
boitettr,  iffDtlemen,  that  you  are  to  judge  of 
tbe«e  rircufiisiaoccs ;  you  are  to  lay  them  all 
to*.'t-ihrr.  a>id  draw  your  oonduaioo  fmm  them  ; 
and  if  you  Leiit-fe  that  there  is  such  a  train 
foiloHiiii;  one  another,  I  had  almost  said  so  ir- 
re«i>til»ly.  as  that  you  cannot  doubt  that  in  the 
fir^i  (tl:ii*e  the  tire  did  happen  by  these  coni- 
bu«iibir«.  aud  then  that  the  prisoner  was  the 
prnuMi  who  laid  tbose  combustibles  there,  1 
ab4iiihl  snp|iose  you  can  bare  no  doubt  but  tbal 
be  wt  this  huildin^  on  fire  wilfully  aud  mali- 
citiu^ly.  11  uu  the  other  hand  you  abouhl  feel, 
tbiiii;:h  there  a  re  a  ^reat  number  of  circnm- 
ai  itjrrs  teodin&r  in  some  degree  lo  the  proof  of 
the  f.ict,  thM  your  minds  are  not  satisfied  that 
it  cnme4  hi>uie  to  the  prisoner,  if  you  are  of 
that  opi:ion.  you  ought  to  exercise  the  jurisdic- 
tion t«hii-h  \uu  have,  and  acquit  the  prisoner. 

I  Mill  »ay  one  thing  more,  and  only  one; 
yoti  are  iMiuod  by  yuur  oaths  to  give  a  true 
v«rri*ict ;    and  if  the  circumstances  of  the 


[r.  Baron  Rip/Aoi.  PriHNwr;Taa1 
indictH,  tried,  and  coavaclKd  «f  a  OUM,  whidi 
the  law  of  this  cooniry  hai  thooght  ft  lo  aak« 
capital,  and  now  the  aoti  painfiu  laooHBt  Ihd 
1  bare  undergone  in  the  eoom  oTilm  tri^  it 
arrived ;  font  is  ray  dolT  la  PM  VpOM  yo« 
thai  dreadful  sentence.  I  ■hau  aol mteiift 
those  feeCngt,  which  I  tnat  yns  hatCi  if 
talking  to  too  of  the  eBatmity  af  the  i 
which  y  no  bare  comnuttcd ;  hccaaK  h 
possible  for  me,  or  aoy  nao  who  hem 
add  a  word  by  way  of  aggravatm  to  il :  tad  il 
baa  this  io  particnlar  ahoot  it,  that  il  cnaiA 
hare  been  oommillcd  fpHO  aoy  laelifMof  pw« 
Talc  laalicc^  re?  enge  or  here.  It  cm  llm 
prooeedcd  only  Tr^m  a  geneni  MiGnAy  el 
ch  haa  hrohe  o«t  in  ade£o  ad  * 


■V 


■liod,  which 

de«go,  not  ooly  lo  roio  one  dev«lei_ 

hot  to  involf  e  every  ooe  of  thia 

the  whole  Engfisb  natm,  pcrhapOa 

diate  min.    You  canool  tbcrdhre  he  i 

that  the  law  haa  thought  fit  to  pomh  aacb  i 

crime  with  death.    You  can  aa  littk  he  av- 


ptised,  if,  after  yon  hare  been  coBvided  ima 
the  clearest  evidence  of  this  odroee,  leeo^ve 
you  no  hope  of  pardon.*  It  it  ioifOeeAle  fer 
me  to  say  a  word  in  your  behalf:  aad  ihete 
fore  I  must  entreat  and  cooiaro  JMI,  ii  the  ma^t 
eolemn  manner,  to  prepare  jwmtmimi^ag  the 
lew  days  yoa  have  lo  Eve,  to  oaeel  the  ffMl 
God  in  another  wor1d«  and  to  ask  hlH  ikcrt 
for  that  pardon,  which  yon  nraU  eel  receive  ie 
this ;  there  il  wiH  bo  worth  reoeiViog :  wmi 
airocioos  as  yonr  crime  haa  been,  abort  oe  the 
time  is  that  yoa  have  to  live,  a  idoocre  iCfeol« 
ance  now  on  your  part,  may,  aod,  I  iMpe  i 


God,  will  procure  you  merey  at  hie  haada.  t 
say  all  this  not  to  taunt  or  mreea  yoa  ia  Toar 
present  unhappy  situatimi,  hot  awielv  naia 
motives  of  bomanity  aad  religioa.  For  yoa 
cannot  be  suffered  to  lire  h  this  world  ;  joa 
must  die,  and  that  within  a  very  few  dava. 
And  therefore,  before  you  goialu  eternity,  m 
your  soul's  sake,  do  what  yoa  can,  ttial  Ih^ 
eternity  iiia>  be  an  eternity  of  bCaa  inetead  w 
misery.  1  bare  only  now  lo  proaoaaoe  the 
nainfult  aentenoe  of  the  law,  whidb  I  mm 
apptrar  to  you  decidcrdly  strong,  yoo  will  of '  bound  to  do,  and  I  aeoordingly  aiQii^^  aafe 
Course  |fi»p  3  nur  verdict  on  that  side  00  which  I  order  that  you  ba  banged  by  the  aeck  mral  jaa 
they  •»ri-|iniid«:raie ;  but  if  you  should  think  |  shall  be  dead,  and  the  Lord  have  lacfcj  afoa 
tliat  ihi'\  are  still  sfi  doubtful,  as  that  you  can-  ;  your  soul, 
not  ftuU<>ty  %niir  minds  Ibis  was  tbr  very  man  j 

PritoHtr.  My  lord,  I  am  exceedingly  siaD 
•alisfied. 


rho  did  the  tart,  in  that  caae,  in  lav  our  uf  life, 
you  iiui^ht  to  ac(|Uit  him. 

The  Jury  almnst  immediately  preaoouced 

the  Prisoner,  Giilty. 

The  Pi.^ooer  was  then  a^ked,  in  the  usual 
form,  uhat  he  bad  to  say  vihy  sentence  of 


*  The  prisoner  said,  **  I  do  not  took  for  it, 
my  lord.'* 

f  When  bis  lordship  mentioned  the  1roi4 
"  painful,"  the  prisoner  said  *'«  joyfuL** 
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TQE  PRISONER'S  CONFESSION. 

City  ef  Winchester  ; 
The  ftmntmvy  CoNfBMioii  ^ Jamw  Armii, 
ccmmonky  eaikd  John  the  Painter,  now  a 
Fn$(mer  in  the  County  Gaol  qfSouthamp- 
toHf  ond  nnd$r  Sentence  ^  Deaths  for 
htrnkig  tko  Dockyard  at  Pottmumth, 
tak9m  the  tewenth  Day  of  March^  1777 ) 

Saith,  that  he  was  born  at  Edinbargrh,  the 
S8tb  of  September,  175S,  his  mother  now 
lifiDflf,  as  he  Mi«^e^«  Curiosity  led  him  to 
Virginia,  in  America,  at  the  mi  ot  twenty-one, 
an  adfenturer   to  seek  his  fortune — LeA 


as 


the  Salopian  coffee-house,  and  told  bim  that  he 
would  do  all  tbe  prejudice  he  could  to  thia 
kingdom ;  to  which  tbe  doctor  replied,  <*  be 
could  not  be  of  opinion  with  him  in  that  re- 
spect, for  that  he  got  bis  bread  in  this  kin;;dom, 
and  therefore  woukl  not  be  concerned  with 
htm-"  And  seeing  that  the  doctor  did  not 
appro?e  of  his  conduct,  he  hoped  be  would  not 
inform  against  him,  to  which  the  doctor  said. 
'<  he  did  not  like  to  iuform  against  any  mao.'' 
When  at  Paris,  he  was  assisted  by  N  r.  Deane 
with  tweire  six  livre  pieces ;  he  usked  for  no 
more,  neither  did  he  receive  from  him  any 
bank  biU,  drafl  or  note  whatcTcr. 

After  leafing  London  (to  wit)  at  High  Wy» 
comb,  he  broke  into  a  boiise,  and  took  away  a 
few  linens,  consisting  of  caps,  haudkercliiefiif 
but  nothing  of  ?alue.  He  then  went  to  Ox« 
fprd,  fropo  thence  to  4^ingdon,  where  be  at- 
tempted to  break  into  two  houses,  silversmiths 
or  watchmakers,  but  without  effect.  From 
thence  he  went  to  Fairford,  where  be  broke 
into  a  housd,  and  took  from  thence  a  number 
of  stockings  and  handkerchiefs,  and  a  metal 
watch,  afl3  near  fifty  sliilliogs  in  silver  and 
halij^nce:  the  watch  lie  pledged  for  sixteen 
sbiliingii  in  the  name  of  James  11  ill,  at  a  pawn- 
|)roker^i  in  Castle-street,  Bristol.  After  this, 
without  atteinnting  any  thing,  but  having  pre- 

eired  some  of^his  ingredients,  he  went  froai 
ristol  to  Plymouth,  with  intent  to  set  (ire  to 
tbe  Dock-yard  there;  twice  he  reached  the 
top  of  the  wall,  but  the  watchmen  being  so  near^ 
ho  could  bear  them  talk  togetlier,  especially  tbe 
last  night,  therefore  he  desisted ;  he  never 
committed,  or  attempted  to  commit  any  rob« 
bery,  but  when  he  was  like  to  be  drove  short 
of  money. 

After  leaving  Plymouth,  he  returned  onqa 
iDOre  to  Bristol,  with  a  determined  resolution^ 
then,  to  set  fiire  to  the  shipping  in  the  harbour 
and  in  his  way  to  Bristol,  at  Taunton,  be  at- 
tempted to  break  into  tbe  bouse  of  a  silversmith, 
or  watch-maker,  without  effect. 

He  attempted  tbe  shippini^  a  second  time, 
but  on  account  of  the  vigilance  and  strictneta 
of  tbe  watch,  then  kept  on  tbe  ^uay  and  in  the 
ships,  his  attempt  proved  abortive.  He  like* 
wise  attempted  on  the  ti^lurday  morning,  but 
in  vain,  to  get  into  a  stable  or  coach-house  on 
tbe  <piay,  in  order  to  set  fire  to  it ;  but  seeing 
a  man  lying  in  a  cart  near  the  place,  he  de- 
sisted. 

On  tbe  Sunday  mominiar  following,  he  set 
fire  to  tbe  warehouse  in  Bnstol,  in  Qiiay-lane, 
which  be  effected  iu4he  following  niauuer  ;  (to 
wii)  he  bought  sorlie  coars«;  fiax  on  the  quay, 
and  some  turpentine  at  another  place;  but 
where  he  cannot  rememlier,  and  with  tboso  and 
,  charcoal  matcbes  aud  guupowder,  and  htrikiog 
a  spark  of  light  on  binder,  to  which  he  set  a  pa- 
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In  Octohl^r,  1775,  .by  the  mme  qf  Jamas 
Boiwell,  inlisted  a  'private  soldier  in  the 
ibir^-SMOod  regiment  at  tirat esend— march- 
^  to  Chatb^oi  next  dayi  from  whence  he 
■000  deserted ;  was  not  concerned  in  the  fire 
in  Taniple-sireet,  fins|o|,  nor  priry  to  it.— 
BmK*  iRto  jW r*  Morgan's  wasehoiMe  ^|.  Bristol 
dom;  no  person  concerned  with  hini  in  tbntf 
or  apy  oth^  accident,  that  ensued  in  that  piu. 
-r-Ue  intei|ded  to  ^  fire  to  two  hou«ea  in 
PortamoQth,  in  order  to  employ  the  engines, 
whikt  tbe  fire  oijgbt  spread  in  the  Bope-yard. 
— Bicoke  iqto  Mr.  Morgan's  warehouse  at 
Bristol,  in  order  to  bnm  it,  that  the  engines 
night  he  there  employed,  whilat  the  shipping 
ymre  bpnui^  and  tbe  quay,  for  which  parpoae, 
be  (eft  ^  lighted*  ciLBdie  burning  in  the  said 
ww^bonae ;  and,  because  that  fii«  did  not  tako 
leflGBot,  he  afterwards  set  fire  to  the  warehouse 
lA  Qwy^lane.  by  getting  over  the  tun  of  tbe 
ao^,— iHr.  Deape  told  hiip,  when  the  work 
was  done  (aseaning  burnuiff  the  Dock-yards  at 
Portavnoutb^  Woolwich  and  Bristol  harlioyr,  but 
not  tbe  bowses)  be  should  looafce  bif  escape, 
nnfl  coa^t  if  possible,  to  bim  at  Paris,  and  he 
shoald  be  rewardetl.  As  a  reward,  bis  own  ex- 
neclationa  prompted  him  to  hojie,  that  he  should 
be  preferred  t0  a  oonunia^ion  in  the  American 
arpBF. 

When  liter  petling  fire  to  the  Rope-yard,  he 
left  Portsnsouth  (to  wit)  the  next  oiglit,  being 
jSundiy— he  iteaiched  London,  and  yrent  to 
Doclpr  Pancroft,No.  4,  Oowniiuf-etreet,  West- 
minster, to  whom  he  had  a  vei{al  recommen- 
dation from  Mr.  I>eane,  who  g^ve  him  at 
Paris  the  doctor's  name  in  writiug,  and  plaice 
of  abode;  hot  the  doctor  would  give  hiui  po 
Gountenaoee,  aad  therefore  did  not  relate  the 

Earticulars  of  the  mischief  he  had  done  to  him. 
Ml  hinted -to  him,  that  he  would  aoon  see  or 
hear  by  the  papeia  of  an  extraordinary  acci- 
dent that  hail  happened. 

And  he  afterwards  wrote  sudb  an  account  in        ,  . 

a  letter  to  him,  which  he  left  himself  at  the    per  match,  ^  he    effected    his    purpo>e.    Th/B 
,jiloctor*8  house  with  a  person  who  came  to  the  i  match  was  made  of  toiicli  paper,  and  as  that 


door,  which  for  tbe  sake  of  truth  he  relates,  and 
without  intention  of  casting  any  slur  on  the 
character  of  an  innocent  man. 
That  he  saw  the  doctor  the  day  following  in 


consumed  to  the  end,  the  po\%derl)ein;>r  laid,  and 
wrapt  up,  likcivise,  in  touch  paper,  it  of  course 
took  fire,  and  80  he  presumes  it  in^lauily 
mounted  into  a  blaze.    Then  he  left  the  town. 
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but  seeing  no  fire  behind,  he  retained  back 
part  of  the  tray,  till  at  last,  hearing;  the  ciljf 
was  on  fire,  he  then  went  on  to  Sodbury,  and 
ao  croNfeiiig  the  country  to  Marshfield,  and  to 
Chi|*penliam  and  Calne.  But  the  first  ni^ht 
'  sfier  the  tire,  he  slept  at  Sodburv ;  the  second 
sight,  he  broke  open  the  door  ot  an  out-houie 
near  it,  where  he  slept,  and  lef\  behind  him  in 
the  morning  a  dark  lantern.  On  the  Wednes- 
day ni||;ht  Tie  nent  to  Calne,  and  being  near 
short  ot*  money,  broke  open  Mr.  Lowe's  house ; 
wltich  robbery,  as  it  is  known,  be  has  no  occa- 
sion 10  enlarge  upon  it.  He  lefl  a  parcel,  with 
a  pistol  and  other  things  in  the  parcel,  in  the 
church  iHJTcb  of  Calne. 

At  Bristol,  he  first  broke  into  Blr.  Jlorgan's 
warehouse,  and  there  prepared  the  combusti- 
bles, for  i>cUmg  fire  to  the  shipping. 

He  never  was  in  the  4;>ih  regiment ;  neither 
did  he  go  to  America  in  any  regiment. 

He  never  said,  that  one  Brooks,  or  any  other 
prisoner  in  New^te  would  be  banged,  as  was 
sworn  against  him  upon  his  trial;  neither  doth 
be  know  any  man  by  the  name  of  Brooks. 

His  father  was  a  blacksmith  at  Edinburgh, 
and  he  was  apprenticed  to  a  painter  there, 
served  his  timeout,  and  then  had  his  inden- 
tures di!ivered  up,  which  he  usually  curried 
about  in  bis  pocket,  and  afterwards  burnt  them ; 
which  gave  rise  to  the  story  of  bit  destroying 
papers  to  the  ?alue  of  SOO/. 

Those  were  the  things  of  value,  which  he 
Bieaut  to  express  by  what  he  had  burnt. 

As  to  any  merchant  in  London,  or  any  other 
person,  except  Dr.  Bancroft,  be  had  no  recom- 
mendation to,  or  convrisation  with,  respecting^ 
tbe  many  qnhappy  accidents  before  related. 

That  he  stupt  a  pofit- chaise  between  Ports- 
mouth aod  Petersfield,  with  a  gentleman  and 
lady  in  it,  some  considerable  time  before  the 
Hre,  and  robbed  them  of  9<.  6d.  of  which  he  re- 
tamed  2i. 

The  latter  end  of  December,  1775,  he  inlisted 
at  Chard  in  Somerset,  into  the  ISih  regiment, 
with  a  recruiting  serjeaut,  and  a  few  days  after 
deserted. 

AtTitchfield,  as  has  been  publicly  mentioned, 
lie  folloived  the  trade  of  a  painter,  also  at  Bir- 
mingham with  Mr.  Robinson^  at  Warrington, 
and  many  other  places. 

That  he  bad  committed,  and  attempted  to 
commit  seteral  other  robberies  and  burglaries ; 
but  sf  no  material  account  to  mention. 

Declares  that  all  the  acts  herein  mentioned 
of  a  public,  as  of  a  prirate  nature,  were  of  his 
own  motion,and  that  hewos  not  advised  ur 
instigated  thereto,  by  any  person  whatever,  ex- 
cept what  is  before  related,  aiui  that  he  had  no 
accomplice. 

One  other  circnrostance  strikes  his  present 
recollection  which  he  is  desirous  to  mention  ; 
and  Hhicb  hup^iensd  in  the  city  of  Norwich,  at 


the  boose  of  Mr.  Blark»  where  be  stole  two 
silver  table  spooos,  and  a  pair  oTsHver  bocklea 
in  the  spring  of  1776.  James  Aitken. 

Signed  by  Javes  ArrKEii,  and  protested 
by  him  to  contain  tbe  truth  oaly,  io 
the  presence  of  us  this  7tb  day  of 
March,  1777. — Ocorge  Dcrnpord, 
N.  P.  SMmi,  ti»u  of  bis  Majesty's 
Justices  of  the  Peace,  io  and  for  tbo 
city  of  Winrhester.^-J.  LAwaENCfiy 
of  the  Bear  Inn,  Devizes. 


The  following  Accocvr  of  his  Exccmoy  was 
furnikbed  by  Mr.  CommissioDer  Gambier. 

The  Prisoner  was  carrie<l  from  Winchester 
gaol  on  the  10th  to  Portsmouth,  wliere  it  was 
appointed  be  should  be  execotH  at  the  Hock 
gate ;  and  the  following  is  an  exact  account  of 
bis  behat  iour  from  tbe  time  of  bis  arriral  to  the 
time  of  execution. 

Having  been  carried  in  an  open  cart  by  tbo 
Hemp- house  snd  round  the  ruins  of  the  Iwpe- 
house,  when  he  came  opposite  tbe  con'mis- 
vioner's  bouse,  he  desired  to  speak  with  the 
commissioner,  who  tbereupoa  went  op  close  to 
him  :  he  said, 

**  8ir  f^J  acknowleilge  my  crime,  and  hoM 
for  forgiveness  from  G  id,  through  tbe  ments 
of  m^  Saviour  Jtsusi  Christ. 

**  1  ask  panlon  of  you,  8ir,  and  hope  your 
for;;irene!is."  U|ioii  the  cart's. moving,  be  said, 
**  he  had  oucthing  more  to  cbserreas  a  caatioB 
to  all  the  commissioners  of  tbe  dock-yards 
tbroughoHt  England ;  to  be  more  vigilant  and 
strictly  careful  of  them  for  the  future,  because 
it  is  in  the  |>ower  of  a  determined  and  resolata 
man  to  do  a  great  ileal  of  mischief." 

As  the  cart  stop]»ed  at  the  end  of  tbe  Rop^ 
house,  he  looked  attentively  at  tbe  phrae  of 
his  perpetration,  and  said,  **  I  aoknowled^  my 
crime,  and  am  sorry  for  it." 

Just  before  he  returned  out  of  the  Dock- 
yard,  upon  being  asked  there  if  be  had  aoy 
thing  more  that  be  wished  to  say  to  tbe  c;om- 
missioner,  be  said,  '*  No,  only  J  rrconimead 
great  care  and  strict  vi|^ilance  at  the  dock 
yards  at  Chatham,  Woolwich,  Deptford,  Ports- 
mouth, and  Plymouth ;  and  particularly  at  the 
Rope-honse  at  tbe  latter." 

Just  before  he  was  turned  off,  be  said,  *'  I 
acknowledge  the  justice  of  my  sentence,  aod 
hope  for  fwgiveness,  as  1  forgive  all  the  world; 
I  wish  success  to  his  majesty  king  €reorge  and 
his  family,  aod  all  his  loyal  subjects  ;  and  I 
hope  IbrforgiTcness  for  all  the  transactions 
that  I  have' been  guilty  of  from  tbe  year  Vflt 
since  my  apprcnitceship ;  and  that  the  world 
would  be  satisfied  abont  him,  as  hb  life  wmild 
be  very  soou  iu  print.*' 
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Exlremely  bad  lieahh^   and  frequzni 

unavoidable  absences  from  London-, 

have  disabled  me  from  causing  to  be 

inserted  in  their  proper  places  the 

follotving  articles. 

ADDENDA 

TO  THE 

Report,  given  in  a  Note  to  Sommer- 
sett's  Case,  of  the  Neoko  Case  in 
France.     See  pp.  12,  et  seq. 

NoTwrrHSTANDiNo  the  profuse  and  high 
•oundiog  decJamaiioDS  of  tbe  Frenoli  lawyers 
in  tbe  case  of '  La  liberty  rfcclam^e  par  iin 
nbgre  contre  son  niaitre'  (see  pp.  13,  et  seq :) 
Gooceming  tbe  incompatibility  of  slavery  witti 
tbe  foil  or  with  tbe  air  of  France,  certain  it  is 
tbat  many  persons  (tbe  *  serfs*  or  *  inain-mort- 
ables — tbey  had  other  denominations)  in  dif- 
ferent parts  of  tbat  country  continued  until  its 
convulsive  revolution  to  exist  in  a  condition, 
which,  if  it  were  not  strictly  speaking  slavery, 
undoubtedly  bore  a  very  strong  resemblance  to 
tbat  status. 

By  an  edict  of  August  1770,  during 
M.  Neckar's  first  administration,  the  benevolent 
Leuis  16  abolished  tbe  right  >of  *  main-morte* 
on  tbe  royal  domains,  and  removed  in  all  other 
parts  of  his  kingdom  one  of  tbe  greatest 
grievances  incident  to  that  'right-*-^  droit  de 
suite. 

In  the  Encyclopedia,  tit.  Main-morte,  there 
is  a  copious  account,  composed,  as  it  appears, 
by  M.  Henrion,  of  tbis  feuibii  institution.  Into 
that  account  is  incorporated  tbe  edict  of  Louis 
16,  from  which  1  will  here  insert  the  pream- 
ble. It  is  an  interesting  historical  document ; 
and  furnishes  an  authentic  exhibition  of  some 
important  characters  of  tbe  *  Main-morte.' 
Henrion  denominates  the  edict,  *  un  des  plus 
beaux  monumens  de  la  sagesse  de  nos  rois.' 

**  Louis,  &c.  A  tons,  &c.  Constamment  oo- 
cupes  de  tout  ce  qui  peut  int^resser  le  bonbeur 
de  nos  peuples,  et  mettant  notre  priocipaie 
gloire  a  commander  une  nation  libre  et  g^u6- 
reuse,  nous  n'avons  pd  voir  sans  |)eine  les  restes 
de  servitude  qui  subsistent  dans  plusieurs  de 
DOS  provinces;  nous  avons  ii,^  aflfect^s,  en 
coosld^rant  qa'un  grand  nombre  de  nos  sujets, 
servilement  encore  attaches  ^  la  gl^be,  sunt  re- 
gardes  comme  en  faisant  partie,  et  confondtis, 
{lourainsi  dire,  avec  elle,  que,  priv^s  de  la  li- 
»erte  de  leurs  person nes,  et  des  prerogatives  de 
la  propriety,  iis  sont  mis  eux-memes  au  nom* 


possessions  feodales ;  qn^ils  n*ont  pt# 
Dlation  de  disposer  de  leurs  biens  aprte 


bre  des 

la  consolation  de  disposer  de  leurs  biens  aprte 
eux ;  et  qu'  except^  dans  certains  cas  rigide- 
ment  circonscrits,  ils  ne  peuvent  pas  m6ma 
transroettre  it  leurs  propres  enfans  le  fruit  de 
leurs  travaux ;  que  des  dispositions  pareilles  na 
sont  propres  qu^d  rendre  rindustrielanguissante, 
et  jk  priver  la  societ6  des  efiets  de  oette  ^oergia 
dans  le  travail,  que  le  seutiment  de  la  propriit^ 
la  plus  libre  est  seal  capable  d'insptrer.  J  uste- 
ment  touches  de  ces  considerations,  nona 
aurions  voulu  abelir  sans  distinction  ces  vea* 
tiges  d'une  feodalite  rigoreuse:  mats  uos 
finances  ne  nous  permettant  pas  de  racheler  oa 
droit  des  mains  des  seigneurs,  et  retenus  par 
les  egards  que  nous  aurons  dans  tous.les  temps 
pour  les  loix  de  la  propriete,  que  nous  consi- 
deroDS  comme  le  plus  sikr  fondement  de  I'ordra 
et  de  la  justice,  nous  avons  vu  avec  satisfaction, 
qu'en  respectant  ces  principes,  nous  pouviona 
oependant  efiectuer  une  partie  du  bien  qua  nous 
avians  en  vue,  en  abolissant  le  droit  de  servi- 
tude, non-seulement  dans  tons  les  domaines  en 
nos  mains,  mais  encore  dans  tous  cenx  en* 
gages  par  nous  et  les  rois  nos  predecesseurs ;, 
autorisaut  4  cet  cfi*et  les  engagistes  qui  se 
oroiroient  leses  par  cette  deposition,  k  nous  re- 
mettre  les  domaines  dont  ils  jouissent,  et  k  re- 
damer  de  nous  les  finances  foumies  par  enx  ou 
par  leurs  auteurs. 

**  Nous  voulons  de  plus,  qu'en  cas  d'acquisi- 
tion  ou  de  reunion  4  notre  couronne,  I'instantda 
notre  entree  en  possession  dans  une  nouvelle  terra 
on  seigneurie,  soit  repoque  de  la  libertie  de  tous 
les  serfs  ou  maia-mortables qui  en  reinvent;  et 
pour  encourager,  en  ce  qui  depend  de  nous,  lea 
seigneurs  de  fiefs  et  les  communautes  a  auivre 
notre  exemple ;  et  considerant  bien  rooins  ces 
afirancbissemens  comme  une  alienation,  qua 
comme  un  retour  au  droit  naturel,  nous  avons 
exempte  ces  sortes  d'actes  des  tbnnalites,  et 
des  taxes  aux-quelles  I'antique  severite  dea 
maximes  f^odales  lesavoit  assujettis. 

**  Enfin,  si  les  principes  que  nous  avons  de* 
veloppes  nous  em|»dchent  d*abolir  sana  distinc- 
tion le  droit  de  servitude,  nous  avons  cru  oe- 
pendant qu'il  etoit  Un  exc^s  dans  Pexercice  da 
ce  droit,  que  nousne  pouvions  differer  d'arreter 
et  lie  prevenir ;  nous  voulons  parler  du  droit  de 
suite  sur  les  serfs  et  main-mortables,  droit  en 
vertu  duquel  des  seigneurs  de  fieft  ont  quelque- 
fois  poursuivi,  dans  les  terres  franches  da 
notre  royaume  et  jusqueadans  notre  capitals, 
les  biens  et  les  acquets  ues  citoyens  eioigues 
depuis  un  grand  nombre  d*annees  du  lieu  de 
leur  gl^be  et  de  leur  servitude ;  droit  excessif 
que  les  tribunaux  ont  besite  d'accueillir,  et  qoa 
les  prindpsa  de  joitice  socials  ne  nous  permstp 
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leot  plus  A%  laiwr  tubtiftor.  EdRd,  nmif  vcr* 
root  ■?€€  nUitfiMtioii,  qDe  noire  eiemple,  tt 
cet  tinoar  de  I'haoitoit^,  li  particiilier  k  la  iia« 
tioo  fraD^one,  am^Btot,  mmm  nalrv  f^gp«»  Ta^* 
lilioQ  K^n^rak  det  droits  de  maio-Dione  d  de 
■erviiodc,  et  qoe  dodi  MroDi  ainti  t^moiaa 
de  rentier  affraocfaueaneol  dee  noa  9iyalei  wiii 
dam  quelqoe  ^tat  ^e  la,provideiiea  lee  ait  fail 
naitre,  oecupeal  noire  ■ollicilode,  at  ool  daa 
droilB  dfranx  4  nolia  ftalacliHi  «l  k  aalffn  \iam» 

To  P.  16,  Xbla. 

Rjincr  (a.  d.  1M4,  PM.  da  divaiaia  kmm 
Blis.  Raff.  m.  S9,  »1,  d.)  Imb  ioifrlad  Ilia  M- 
Jawing  aniak  2 

**  De  CommiaioBe  ad  Mannmiitandvai. 

■*  ELisaami,  by  tiM  Oraea  of  God,  te.  To 
oar  fififbl  Irotiie  and  irell-Mof cd  eannaelior, 
•ir  Vi,  OeciN  of  the  Garlat  knigMe  loi^  Barfli. 
ley  and  Highe  Treaeorer  of  Enftand,  and  la 
•artrvelie  and  rigirt  weH-Moved  oannecNory 
mr  Walter  MiMasay  knlirfct,  ohaimeHlor  and 
mder  Ireaaorer  of  oor  azcbaqucr,  iKVoatiago. 

**  fVhereaa  dirers  and  enMrie  at' oor  poore 
laiclifbll  and  loyal  eoijectaa,  Mnga  bomo  bonda 
In  Mode  and  resardannt  to  dlt en  and  inndrie 
oor  manore  and  powciiloni  wichio  oor  roain 
of  England,  have  made  bumMe  •nyta  onto  qa 
to  be  mannmyeed  eofiraonebieed  and  OMdo 
IVee  witb  tbehro  children  and  eaqnells,  by  rea- 
•on  whereof  they  tfaeire  children  and  ■eqnelli 
nay  beeono  more  aple  and  ilte  maoibere  for 
the  ierfioe  of  ni  and  of  oor  common  waakha. 

**  We  therefore,  having  tender  conadaralion 
of  their  atid  rale,  and  weN  cenriderJago  the 
name  to  be  noeeplable  onto  Almigtitio  God,  wtM 
in  tho  beginninge  made  all  mankinde  free,  for 
tho  tender  love  and  seale  wWoho  wo  btara  In 
oor  eaide  tubfeole,  an^  for  the  apecftaH  truit 
and  con6deiioa  whicho  we  hava  in  yaor  ap- 
proved wiiedomet  and  MeKtiea,  do  noma  and 
•ppoynte  yon  two  onr  onmrniaiiaBetB,  and  dohy 
theee  preeenle,  for  nt  oor  heirae  and  ■ueoimtfi, 
give  fnH  power  and  andhorftie  to  yo«  two  onr 
aaid  eommiteioncri,  that  too,  either  ^  ya«ir 
warrant  in  writing  enbsenbed  witb  yonr  own 
Imnds  and  teaiet,  or  otherwise  br  oommiwlin 
llrom  ns  and  in  oor  natne,  nnder  me  scale  af  oor 
coorte  of  excheoaier,  shall  and  may  aceoMKnge 
to  yonr  discrelione  nomynate  and  appoynte 
any  person  or  nersons,  for  ns  and  in  onr  nasM, 
to  enquire  of  aH  or  any  onr  bondmen  and  bond- 
women with  theire  children  and  se^uHls,  and 
of  all  theire  goodea  cbattells  lands  tenementea 
and  hereditaments  within  the  several!  oonntiea 
of  Cornwall  Devon  Somervett  and  Glooacater, 
and  of  what  valewe  the  same  be  of,  and  that 
anche  person  and  perMos,  so  by  you  named 
and  appointed  to  enmiyre  as  aforesaid  by  force 
or  virtue  of  any  surbe  warrants  or  commiasieo 
as  aforesaid,  shall  within  convenient  tynte 
make  or  cause  to  he  made  return  of  every  sucbe 
warrant  and  commission,  witb  true  eertifloates 
In  writioffe  under  their  liandes  and  scales,  of 
all  thnr  doings  concerning  the  premissca  onto 
nor  aaid  courie  of  eidMquicr : 


^  And  do  commytl  and  give  mto  yon  fntt 
power  and  anthoriiie  by  theaa  presenles,  to  ae- 
ceple,  admitle*  and  receive  to  bo  BMmomyaed, 
rafrauiwhisiid,  and  made  free,  anche  and  s* 
manv  nf  our  bondmen  and  bondwoman  ia 
bloud,  with  all  and  every  their  childran  and  aa« 

berediUments,    aa  are   now   apperteynyngn 
or  regardaunle  to  all  or  any  of  our  mannora," 


mania  within  tlia  said  sevifal  eenniiea  of 
Cotnwall,  Devon,  Somerartt,  and  Glooc  an 
to  yon  1^  yonr  dHCretions  shall  seme  meeta 
and  oanftniani,  oamponudingi  wilb  ibem  for 
suche  reasonable  fiqea  or  sommes  of  money  In 
be  taken  and  received  to  oor  nse  for  the  inann- 
royssionand  cnftauncbiscaftant,  and  for  the  poa* 
sessions,  and  eiyoyiog  of  all  and  singular  Ibeira 
landas,  tenements,  haradilamenta,  goodea  and 
chatteUs  whaiioaver,  as  yon  and  they  can 
a^greo  for  tha  same  after  yonr  wiadooMi  nnd 
disewtjoas,  nnd  our  fnttliar  will  and  plea- 
aure  is,  thai  ibcreapon  yon  oir  said  commis* 
sionera  shaH  have  lull  power  and  aocthori- 
lin  Iram  tyma  to  tyme,  nnliH  nnah  tyma 
shall  declare  nnin  yan  nnr  pbmsnai  to 


IIm  asptfario,  la  mnko  warraunt  under  voa 

handas  in  wiiiinira,  to  tkm  Luad  dmuncoAir  ar 
Lsrd  Koaner  of&o  giant  saate  of  E^flnud  for 
tho  tymo  bayhig,  to  passa  and  snfcrlo  ha 
ad  nadar  tha  said  graale  seale  af  Bm 
sttcho  aud  so  asanyo  gmunis,  mannmyi 
nnd  anfm— shisments  10  any  snche  ^ 

ahall  so  oempannda  'or  agsaa 


aa  yau 

andtai 
.  witii  fuN  power,  anolbai 
liberlie  to  potsesse  ano  enjove  all  and 
ilMir  mannars,  asatnagea,  landas,  lai 
heradilamants,  foodea  and  ahattHb  m 
over,  tha  lauor  or  ihn  like  in  affwia  af  wkiflli 


meats  ahall  ha  in  ancha  anbr  and  fetmn 
af  anah  liim  affmto  aa  is  hen  in  Ahasa 
oooteyned  and  sell  forth,  or  els  in  sucbe 

',  andfornsa  as  yau  onr  said  anm» 


ho  passed  from  na ;  that  is  to  any* 

«•  Bliaabatba,  Dai  Gratia,  Aaglim,  Pfnnci», 
^  Hihepniae  Rsnpnn,  f  idai  ik ' 
nibuB  ad  ^ooa,,£c.    tialalem. 

^  Cnm  ah  initio 
oiwavit  Dens,  ut  jposlsa  jos  gentinro  ^1 
anh  jaga  aervitnlis  consiilnil,  pium  foranra- 
dimuset  Deo  neaaptabile,  CbfisliansB|un  nbn- 
htati  oonaentanoum,  cartes,  in  viMensgin  nobis 
Ineredibus  et  aoooeitsonhua  nestiis  wdiinBlss  at 
servitute  davinctoa,  liheeoa  peuitua  foccra. 

**  Seiatis  igitur  i|iiiod  nae,  pialate  nmli  gialiaae 
et  in  lihertata  optnno  aitoli  do  Gratia  noalaa 
speoiali,  ac  ex  eeria  saientia  et  mora  nsotu  noa- 
tris,  pro  nobis  hieredibus  et  suocasBohhns  oos- 
tris  A.  B.  C.  D.  Aec.  et  oroocs  et  singolaa  waf^ 
aaelas  tarn  prooreatas  et  imposlcrum  pracMoa* 
daseteorum  ^uemlibct,  llaanmisimus  et  li- 
beros  fadmus  et  at)  omni  iogo  scrvitntia  et  acr- 
vilis  conditionis  liberamus  et  exooerarans  im- 
perpatnan  par  prfnaatcsi  iiBi  vidsinnty  ^aad 
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tree  DOS  irec  nttfVMs  irac  tUMMNirM  floitfi  M6 
eltquts  alios  pro  nobis  wm  Bomte  ntilro  ftii« 
quod  jaris  sea  climei  Itt  prtMliotit  A.  B.  C.  D. 
tec.  nee  in  progeniis  tat  seqaHii  kahi  nco  tal 
prog^oift  rel  seqoelft  tlicojos  ^onmi  Jtm  pe^ 
create  give  imposterdm  pmeretodA  ncc  itt  o^ 
unis  sais  aut  eonim  alictljas  td  qutMeiittiqat 
ifiandi  partes  dinerterit  eztfer«  damare  seo 
▼endiaate  piiterimua  nee  debemaa  in  faumMtt 
tied  ab  mnni  aetione  juris  et  vHaanei  ind^  iinaili 
^jclusi  imperpeludm  per  pittsentca  te  ab  omul 
jngo  serf  itatis  eos  et  aorum  quemlihak  emae** 
nutans  atoquietamus  et  dimlltimiia  pm  nobis 
bflpredlbos  et  aucceaanriboa  noatrfa  imperp^s 
lodm. 

*«  Damns  eitam,  t^  uberf  ori  Gvalia  nostitl  ape» 
ciaK,  ac  ex  tierta  scieatia  et  tnero  ttiota  noatria 
I^nedictia  per  presentes,  pm  nobis  bnfeiMbaa 
4t  successornnis  nnstriSi  coDoedADtta  pncnillB 
jk.  B.  C.  D.  &c.  et  eoram  cnilbet,  meanagia 
terras  tenementa  et  Inereditamentti  ana  qnas* 
enm^ue,  necnon  bona  cntalla  et  debita  ana 
qusecumque,  tain  niobiKa  quam  ioitnobiKa,  ac 
taoi  reales  quam  personnles,  cum  aorum  perti^ 
ilentiis  aniterais  de  qaibas  aeisitf  aea  poasei 
ainoati  jam  existuot,  ant  eonim  afiqnte  jam 
cxisiit. 

*'  Habendnm  tenendnm  et  gfaaddndnm  oomfa 
et  siDifula  meanagia  terras  tenementa  bdna  t^ 
Calla  debita  et  cetera  Htrreditaoienta  sna  cnm 
pertineotiis  noiTersis,  prsefatis;  A.  B.  C.  D. 
6cc.  bieredibus  et  snccessoribns  sots  ac  exeCu- 
toribas  cujimlibet  eornm  impeipetnum,  aecna- 
dnm  separates  status  sen  interesae  in  pn^ 
intssis,  absQue  com  polo  seu  altquo  alio  proinde 
nobis  hseredibns  vel  successorrbus  nostris  qoo- 
qa6tntMh>  reddendo  aohrendo  Tel  faciendo,  ra* 
tione  senritutis  seu  senrilis  conditiimis^  site 
aliqua  lege  statuto  actL  prodamatioDe  con- 
auetudioe  sen  prsescriptione,  aut  aliqua  alia  re 
causa  nil  materia  qoacumqne,  antebac  editis 
ordrnatis  promnlgatis  fatis  sen  proviaia  in 
cootrarrum  inde  non  obatamibna  ;  Satnstamen 
nobis  iittredibus  et  sucoessoribus,  tsffti  Nberis 
tennrts  et  hsereititamentis  nostris  omninm  ens- 
tnmarianim  terrarum  «t  lenementorum,  dn 
quibus  illi  ant  eomm  altquts  aeisiti  cxtstaat  et 
de  nobis  tenant,  ant  eorum  aKqpia  tenet  per 
copras  sire  per  copiam  curia,  et  serfitfis  c<>n- 
«uetudinibos  redditibus,  et  aliia  casnalibns 
pro  eisdem  sen  eomm  aliqna  reddendia  tolveDdis 
tel  faeiendis,  quam  redditibna  et  aerritiis  nobis 
tanquam  capitali  dominse  teodi  reddendts  pro 
aliquiboa  terria  seu  tenennentia  liberie  teonrse, 
de  quiboa  ipsi  ant  eomm  aliquia  seiaiti  exiatnnt 
f  el  exiatit. 

«(  £o  qood  expressa  mentio,  Jcc. 

**  In  cdjas  fei,  9ee. 

**  And  so  onr  exprease  will  md  pleasnre  2a, 
that  e?ery  suche  person,  so  oomponndinge  and 
•greeinge  as  is  aforesaid,  shall  and  may  ba?e  a 
eufficient  mannmyssion,  grannte,  and  enfVan*^ 
Cheament  for  such  matters  as  in  forme  afbre^ 
•aid,  shall  be  compounded  and  agreed  for  be- 
fbre  you  oure  saicf  commissioners. 

*'  And  our  farther  will  and  pleasure  ia,  that 
%rery  bill  or  wirraiit  ihtt  tDeretfter  ahafl  be 
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iMdt  fbf  My  aneh  mannmiasioni  mnnte,  and 
aaft««nohaiBiaM,  as  yon  shall  thiahe  mau  awl 
oenfeRieol  to  be  maiie  and  paaaad  IhMn  na,  fat 
any  a«che  CMipoalliMia  and  agreemenia  ea  in 
afcottsaM,  ahall  be  anbacribad  1^  yeu  aa  abot • 
is  aaM,  and  our  will  and  plaaaure  is,  and  hf 
Ibaea  preacMa  we  do  frtMn^,  that  esery  anatt 
bill  er  warrant  aa  la  be  made,  and  ao  by  yea 
•nhaaiibad,  shall  be  a  aufieleBt  end  immedinfta 
werrannl  tethe  said  Lovd  ChanoaHor  or  Laid 
Keper  of  the  graate  aaale  of  England  for  any 
tyne  bainfe»  for  the  Making  mnI  paaaage  oT 
every  anch  mnnnmynaion,  graunte,  and  en* 
franehaamai,  in  doe  order  and  tMm^  ntalar 
eur  saM  great  aealeefBnglnnd,  ecenrding  n» 
the  laner  and  efihcte  ef  the  aaid  bMI  or  warteni^ 
wtthent  any  further  waftannt  fbr  the  eana  to  be 
had  or  piMnnedi  payJnge  enty  for  nil  naaonat 
ef  fhea  at  the.CkeaJle  Srnhi  twaniee  six  ahiltingei 
eight  pence,  nod  net  nhore,  end  thtee  enr  leN 
tera  aigtied  with  onr  bende  ahall  be  to  yon  anf* 
Acient  wattant  and  dMMuqge  in  thia  hebaMe  at 
all  timea  hei^tar,  being  pkaeed  and  ceniant^ 
ed  that  yeu  ahall  take  thia  enr  writiage  nnder 
eur  gi^eat  seate  of  Eagtaikd  at  yonr  owne  nlea» 
siirea  and  willea  for  &e  fuH  exeention  ol  the 
pranisea.  In  theheneftt  of  the  perasnatiiat  ahall 
receire  this  manumvasion. 

**  Witness  our  self  at  Gorhambury,  die  third 
day  ef  April  k  tbeaixleenih  yeraef  eur  raigne. 

•*  Par  ipaam  Rrginaaa." 

*fbe  preceding  I  take  to  be  the  Commiaaion 
intended  by  lord  Kamea  in  hia  *  Sketcbaa  af 
the  History  of  Man,'  botik  1,  dk.  5,  ?oL  1,  p. 

SOO,  edit,  of  1807. 

To  the  ifote  tnditig  p.  SI. 

See  tnott  concerning  the  Act  for  prereutinf 
Wroogoos  Imprisonment,  Tol.  1^,  p.  5S)  and 
concemiDg  the  Habeas  Corpoa  Act,  aee  somef 
thmg  in  rol.  18,  p.  1362.  *^ 

In  I>odson*a  Life  of  sir  Btlchad  Foster, 
which  I  bad  not  aeen  when  the  Case  of  iPresa- 
hig  Mariners,  vol.  18,  p.  1323,  was  printed,  it 
the  followiog  passage : 

<'  I  cannot  forbear  to  obserre,  that  to  Hilary 
term,  SO  C^eo.  2, 1T57,  n  difference  «C  opioieW 
appeared  in  the  cemt  of  KiQg'a- bench  en  % 
Very  coniDHifinaal  point ;  1  mean  in  reapeet  ta 
the  writ  of  Habesn  Oorpua.  Thia  affidr  eieiied 
great  aflenllen  a  considerable  li<n«i  and  in  ooh» 
sequence  of  it  a  bill  wna  bronght  into  the  Hooah 
of  Commona  for  githig  a  more  apaedy  leasedy 
to  the  snhiect  upon  the  writ  of  Hilhens  Ooim( 
but  sir  Jamea  fiurrow  in  hia  Raputla  ia  tolally 
ailent  in  regard  to  thia  hnaineaa. 

**  Aa  we  hare  net,  to  my  hnawfledge,  avf 
good  aocoant  of  thia  itnpoieaid  affidr  hi  print,  1 
wtH  give  the  best  aeeemt  whi6h  I  ean  ettinA 
from  Mr.  Jnstioe  Pester^  notea  end  pepeia.  H 
nppears  by  hhinote  book,  that  in  Ihat  lama  ne^ 
ti^Qs  were  made  te  the  Cenrt  Ihreefetnl  wriii 
of  Habeaa  Corpus  in  fhrom*  ef  men  imptvased 
ibr  naldkra  «sder*eaM«le  419  Cteiii  9^  ^% 
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U|ion  affiilavits  intended  to  shew  the  men  boI 
to  be  within  the  dekcriptiou  of  thestAtotc;  that 
the  Court,  insiead  of  craniiog  the  writa,  uhuIo 
rules  fur  shewing  caiike  why  the  writs  should 
net  no,  tor  notice  to  be  txivrii  to  the  solicitor  of 
the  Treasury!  and  tor  the  keeper  of  the  8avoy 
not  to  svfler  them  to  be  reniuved  in  the  mean 
time ;  and  that  after  ivards  in  the  saoM.term  tiae 
men  were  dischar^ped  bv  the  Court  witli  tlio 
consent  of  Mr.  Solicitor- General  Yi*rke.  TImcsq 
cases  arc  severally  entitled  the  Kini^  ai^aiost 
ilayward;  and  in  them  Mr.  Justice  Foster 
expressed  his  sentiments  coDCeruini;^  the  writ 
of  Habeas  Corpus,  and  in  particular  declared 
it  to  be  hia  opinion,  that  the  return  to  the  writ 
is  not  in  all  cases  conclusive  to  the  Court  or  to 
the  parties,  but  that  men,  wmnj^fully  impressed 
into  the  public  service  bv  sea  or  land,  are  by 
law  entitled  to,  snd  ongnt  to  hp.ve,  an  easier 
and  speedier  remedy  than  an  action  for  a  false 
return,  which  may  aflurd  to  them  not  tho  leaat 
relief.  AmoD|{  his  papers  I  find  in  his  own 
hand-writinir  a  copy  of  a  letter  which  he  wrote 
to  Air.  Solicitor- General  Yorke  ;  the  dale  of 
which  he  hath  neglected  to  preserve  in  his 
copy,  but  from  internal  marks  it  was  manifestly 
vritten  in  the  form<T  part  of  the  year  17  j8 : 


« 


Sir; 


*'  The  practice  of  i;ranting  writs  of  Halieaa 
Corpus  in  the  vacation  in  casea  not  within  the 
Haheat  Corpus  act  having;  looif  prevailed,  1 
confess  that  I  did  nut  entertain  any  sort  of 
doubt  toochin|f  the  Ugalily  of  it ;  though  pos- 
sibly there  mi^hl  have  been  sunie  room  fur  n 
doubt,  if  the  passage  in  lord  Hale  (2  Hale,  145) 
which  you  mentioned,  and  that  in  2  IrM.  63, 
bad  been  considered  indepciidrntly  of  the  prac- 
tice. But  as  I  always  cuusidered  the  case  ol'a 
barely  wrongful  detention  as  not  within  the 
Habeas  Coruus  act,  but  merely  at  common 
law,  I  thought  a  legal  sound  discretion  ought 
to  be  used,  and  generally  expected  an  affidavit, 
on  behalf  of  the  party  applying  for  the  writ, 
setting  forth  some  probable  ground  for  ri-lief 
upon  the  merits  of  his  case.  This  method  I 
constantly  observed  in  the  case  of  men  pre»srd 
into  the  service :  and  that  the  public  service 
might  not  snfl'er  by  an  abuse  of  the  writ,  I 
ordered  notice  to  be  given  to  the  pruper  oiticers 
of  the  crown,  of  the  time  at  which  the  parly 
was  to  be  brought  before  me,  with  copies  of  the 
affidavits.  In  this  way  several  were  discharged : 
nod  I  must  say,  that  in  some  instances  1  saw 
so  much  oppression  on  the  part  of  those  con- 
cerned in  that  service,  that  I  am  satisGed  the 
subject  ought  to  have  some  better  relief  thau 
what  the  pressing  acts  have  provided. 

*'  About  the  )>»tter  end  of  Michaelmas-vaca- 
tion-was-twelvuHnonth,  applications  tor  the 
writ  coming  very  thick  upon  me,  I  began  to 
see  the  difficulty  of  steering  properly  between 
the  liberty  of  the  subject  and  the  ncce^siiies  of 
the  public  ;  and  accordingly  desired  the  advice 
and  assistance  of  the  other  judges  of  the  court. 
Wu  met  at  my  chambers  a  tew  days  before 
QUsry  termi    wheu  i  found  that  the  doubt 
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which  I  have  mcntisned  bad  operated  strongly. 
This  determined  me,  tb«»  tern  bcinf  nt  baiiil« 
to  proceed  no  farther  than  the  dischnqpng  of 
one  or  two  upon  reouyniaance  for  theb  appenr- 
ance  in  the  term.  What  passed  in  oonrt  opwi 
motions  for  the  writ  is  well  known. 

**  I  Hent  to  you  the  other  day  the  copy  of 
the  return  in  the  case  of  the  Queen  and  Cbaa- 
beriain.  When  you  shall  have  got  it  trao- 
scrilied,  vou  will  return  it  to  roe.  I  bnvo  oo 
note  of  that  case,  nor  of  any  others  relating  to 
this  matter,  in  the  late  queen*s  time,  though  I 
attended  Westminster- hall  a  little  more  than 
five  years  before  her  death.  There  was  do  ncS 
for  pressing  in  the  last  reign ;  and  I  think, 
that  all  the  acta  of  that  kind  in  tlia  present 
have  been  made  since  I  was  on  the  bench. 
From  the  few  notes  which  I  have  relating  to 
that  matter  I  find,  that  the  Court  hath  not 
granted  the  writ  as  of  course,  and  within  tho 
Habeas  Corpus  act,  but  hath  required  affidavits 
on  behalf  of  the  narty  applying  for  it,  setting 
forth  the  merits  uf  his  case :  and,  on  the  other 
liand,  though  proper  returns  in  point  of  form 
may  have  been  maile,  the  Court  hath  not  given 
entire  credit  to  tiiem,  and  put  the  party  com- 
plaining to  his  ieme«ly  by  action  fur  a  false  re- 
turn ;  hut  hath  constantly  entered  into  the 
merits  of  the  case  upon  athdavits,  and  either 
discharged  or  remanded  the  |wrty,  as  the  case 
hath  appeared. 

**This  was  done  in  Trinity  term,  in  the  19th 
or  20ili  of  the  king,  in  the  case  of  one  Kcv- 
noids*  ;  and  in  Kaster  term,  in  the  autbof  tho 

*  *'  After  writing  \\n*  letter  the  author  drew 
up  a  fuller  account  of  this  case,  which  1  will 
here  give : 

"  The  KixG  against  White. 

<*  Saturday  next  af\er  the  octave  of  the  Holy 
Trinity,  in  the  19th  year  of  king  George  V,  a 
writ  to  major  Thomas  White  in  the  Tower  of 
London  or  his  deputy,  for  Thomas  Reynolds. 
M-tjor  White,  by  the  name  of  llichard  White 
(for  his  Christian  name  was  mistaken  in  the 
writ)  returns,  **  That  Reynolds  was  committed 
to  his  custody,  as  a  person  impressed  acconling 
to  the  act  (lU  Geo.  j,  c.  10.)  then  lately  made 
for  recruiting  his  mnjcsty^s  land  forces  and 
marines,  which  is  the  cause  of  his  detention  ; 
and  he  brings  his  body  into  court.''  The  re- 
turn seems  to  be  sufficient  m  point  of  form. 

*<  Monday  next  after  three  weeks  of  the  Ilolv 
Trinity,  in  the  I9tii  year  of  the  king,  Reynolds 
being  Drought  into  court  in  the  custody  of  Ri- 
chard White,  it  is  ordered  by  consent  of  coun- 
sel on  both  sides,  that  the  name  Thomas  W'htte 
mentioned  in  the  writ  be  made  Richanl  White: 
and  it  is  tarthor  ordered,  that  the  said  writ  and 
return  be  tiie<t,  and  that  the  said  White  bring 
into  court  the  saiil  Reynolds  on  >Vednesday 
next.  And  upon  reading  the  several  affiduviu 
of  Thomas  Rell,  ^:c.  .Sfc.  it  is  farther  ordered, 
that  Thomas  Bed  will,  d^r.  &c.— (the  commia- 
siuuers  for  put  king  the  act  in  execution,  who 
acted  to  the  affair)— shvw  c«u»e  to-morrowp 
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lin^r,  in  th«  cMt  tilfwkt  HtmittOD  ;  and  in  the 
foiloiiriQ|;|r  terni,  10  the  cate  of  ot^e  Worald, — all 
|iraved  men ;  and  of  one  M'Nown  a  supposed 
deserter,  bntin  troth  an  out>pensionerof  Chel^ 
•ea ;  and  in  a  few  (rther  cases,  of  which  I  find 
no  notes.  In  some  of  these  cases  the  parties 
complaining^  were  discharged  in  court;  in 
Others  they  entered  into  recogniaanoes,  With 
the  doBMent  of  the  counsel  for  the  erown,  to 
appear  the  next  term,  and  were  then  dischairg- 
Hd,  llie  king's  counsel  either  cooseiitiog  or  not 
opposing. 

«*  If  what  I  have  vrritten  will  either  gi?e  you 
light  into  the  matters  about  which  you  en- 
quired, when  f  had  the  fa?our  of  a  Tisit  from 
trou,  or  afford  you  any  arousementy  you  are 
ueartily  welcome  to  it.    I  am,  dec.     M.  F.'' 

**  Bxcuse  some  rasurs»  and  afler-thoughts ; 
for  transcribing  a  long  letter,  with  thick  ink, 
ioft  pen,  and  hard  paper,  is  riding  twice  o?er  a 
deep  road  upon  a  lame  horse.*' 

<«  On  the  9th  «f  May,  1758,  the  House  of 

^f  '  .  ■  ■  — 

why  the  said  Reynolds  should  not  be  discharged 
out  of'  the  custody  of  the  said  Richard  White. 
The  affidafits  abore-mentioned  were  in  behalf 
of  Reynolds,  in  order  to  shew,  that  be  was  not 
H  person  within  the  description  of  the  act,  and 
that  the  impressing  of  him  was  a  wicked 
fcbeme  of  one  Robinson,  and  founded  in  ma- 
lice. 

«*  Wednesday  next  aAer  three  weeks  of  the 
Holy  Trinity,  in  the  IQth  year  of  the  king, 
Re}rnolds  bein^  brought  into  court  by  msjor 
White,  gifes  his  own  recognizance  in  the  sum 
of  100/.  for  his  sppearance  in  court  the  first 
day  of  next  term,  to  answer  to  such  things  as 
shall  be  olgected  against  him  |  and  thereupon 
it  is  ordered,  thst  he  be  discharged  out  of  the 
custody  of  miyor  White.  On  shewing  causey 
the  above-mentioned  affidafits  were  read  on 
the  part  of  Reynolds ;  and  on  the  part  of  the 
^Commissioners,  their  own  affidarit,  and  the 
ikffidavits  of  Robinson  and  some  others,  were 
read  in  support  of  what  the  commissioners  had 
done  in  the  affair ;  and  the  Court^  upon  cousi^ 
deration  of  the  affidavits  on  either  side,  made 
the  last  role :  and  upon  the  first  day  of  the 
next  term  Reynolds  appeared,  and  his  recogni-^ 
sance  was  discharged,  no  opposition  being  then 
made  on  the  part  of  the  crown  or  of  the  com- 
missioners. 

**  I  was  favoured  by  my  brother  Bathorst 
frith  copies  of  the  rules,  writ,  and  return,  and 
of  the  affidavits  filed  in  the  office. 

**  I  have  an  imperfect  note  of  this  case. 
Affidavits  were  fead  on  both  sides  i  and  the 
Court  said,  that  although  it  is  not  usual  to 
enter  into  the  truth  of  tacts  set  forth  in  the  re* 
torn  to  a  Habeas  Corpus,  yet  in  this  case,  as 
the  party  suing  the  writ  bath  no  other  remedy, 
h  may  be  done :  and  that  if  Reynolds  is  not 
within  the  description  of  the  act,  the  commie* 
•ioners  have  no  sort  of  jurisdiction  over  him : 
the  whole  proceeding  is  a  mere  ouilitjr,  as 

V^^^^HM   9Wn0ww  ^r  ^M^O%W^ 
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Lordii,  on  the  second  reading  of  the  bill  from 
the  Commons,  entitled,  An  Act  for  giving  a 
more  speedy  remedy  to  the  subject  upon  the 
writ  of  Haoeas  Corpus^  ordered  the  judges  ta 
attend  the  House,  to  delirer  their  opioionA 
tertalMN,  with  their  reasons,  upon  ten  qnestious, 
which  may  he  seen  in  the  Journal  of  the  Houso 
of  Lords  of  that  day.  On  the  SSth,  SOtb,  and 
li9th  days  of  Hay,  many  of  tlie  judges  delivered 
their  opinions  on  the  questions  propt>sed  to 
them  by  the  Lords ;  and  on  the  id  of  June^ 
after  long  debate,  the  bill  was  rejected  by  the 
Lords,  who  then  ordered  the  judges  to  prepare 
a;  bill  to  extend  the  power  of  granting  writs  of 
Habeas  Corpus  ad  Subjiciendum  in  vacation^ 
time,  in  cases  not  within  the  statute  31  Car.  S^, 
c.  3,  to  all  the  judges  of  his  majesty's  courts  at 
Westminster,  and  to  provide  for  the  issuing  at 
process  in  vacation-time  to  compel  obedience 
to  such  writs ;  and  in  preparing  such  bill  to 
take  into  consideration,  whether  in  any  and 
what  cases  it  may  be  proper  to  make  provisioof 
that  the  truth  of  the  tacts  contained  in  the  re« 
turn  to  a  writ  of  Habeas  Corpus  may  be  coo« 
troverted  by  affidavits  or  traverse,  nod,  so  far  a« 
it  should  appear  to  be  proper,  to  iuitert  clausee 
for  that  purpose,  and  to  lay  such  bill  before  the 
House  in  the  bq^inning  of  the  next  session  of 
psriiament.*  ^ 

<«  About  this  time,  Msy  15,  ir58,  lady  Foster 
died  ader  a  long  illness  3  and  by  this  event  Mn 
Justice  Foster  was  prevented  from  attending 
the  House.  However,  on  the  94th  of  thai 
month,  he  wrote  to  chief  baron  Parker  an  ex-< 
cellent  letter,  of  which  he  hath  preserved  a 
copy  in  his  own-handwriting  t 

"  My  Lord  \  May  «4, 1758. 

'*  When  we  met  at  lord  chief  justice  Willes'i 
hoDse,  1  hsd  the  satisfaction  to  find,  that  yoa 
and  I  do  not  differ  ia  opinion  upon  any  of  thO 
questions  proposed  to  us  bv  their  lordships,  ex- 
cept the  tenth.  Upon  that  question,  which 
your  lordship  sees  is  proposed  in  the  strongest 
and  most  striking  terms,f  we  did  then  seem  to 

differ. 

— ■ — .._.._^._^_^,,^^^^M^,»-*^ 

*  <*See  the  Lords'  Journals,  29,  p.  dl«« 
S22.  3:51.  337—341.  344—347.  349.  S5'ic 
353. 

f  "  That  question  is  in  the  following  words  I 
**  Whether  in  all  cases  whatsoever  the  jud^^es 
are  so  bound  by  the  facts  set  forth  in  tlie  re* 
turn  to  the  wnt  of  Habeas  Corpus,  that  they^ 
cannot  discharge  the  person  brought  up  beforO 
them,  although  it  should  appear  most  nuini-^ 
festly  to  the  judges,  by  the  clearest  and  most 
undoubted  proof,  that  such  return  is  false  ia 
fact,  and  that  the  person  so  brought  up  is  re« 
strained  of  his  liberty  by  the  most  un warrant* 
hie  means,  and  in  direct  violation  of  Taw  ami 
justice?" 

«*  JUr.  Justice  Potter  hath  written  in  the  maf«r 
gin  ;  •'  God  forbid  that  thev  should."  Hat 
h(»w  is  this  question  answered  by  some  of  UiO 
judges  P  Chief-baron  Parker^s  answer  is  thus  I 
•*  Tbat  in  no  oaaae  whatsoeftr  the  judges  aro 

4T 
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'*  I  a^ee  with  your  lonbbip  in  the  troth  of 
the  i^eneral  doctrioe,  that  a  retarn  to  a  writ  of 
Hal^as  Ciirpiia  is  coDcloaife  io  point  of  fact. 
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ao  bound  bv  the  factii  set  forth  in  the  return  to 
the  writ  ol  Habcaa  Corpus,  that  they  cannot 
difcharirc  the  person  brou^t  up  before  ihero, 
if  it  should  appear  moat  manifestly  tothe  jodj^es, 
by  tbe  clearest  and  most  undoubted  proof,  that 
«uch  return  is  fabe  in  fact,  and  that  tlie  person 
«o  brought  up  is  restraineil  of  his  liberty  by  the 
most  unwarrantable  means,  and  in  direct  viola- 
tion  of  law  and  justice ;  but  by  the  clearest  and 
most  undoubted  proof  he  understands  the  ver- 
dict of  a  jury,  or  iudfpnent  on  demurrer  or 
otheri«ise,  in  an  action  for  a  false  return ;  and 
in  case  the  facts  retamed  to  a  writ  of  Habeas 
Corpus  fcbew  a  sufficient  ground  in  point  of 
law  for  such  restraint,  he  is  of  opinion,  that  the 
court  or  judge,  before  whom  such  writ  is  re- 
turnable, cannot  try  the  facts  contained  in  such 
return  by  affidavits."  In  nearly  the  same 
manner  the  question  is  answered  by  Mr.  Jus- 
tice Denison,  Mr.  Uaron  Hmythe,  Mr.  Barou 
Adams,  and  Mr.  Justice  Wilmot.  If  the  opi- 
nion of  these  jud^(»s  be  a^reeahle  to  law,  the 
greatest  injury,  as  Mr.  Justice  Foster  observes, 
may  be  done  to  a  man  without  a  possibility  of 
redress.  Goldswain's  case,  which  is  reported 
in  <2  Blaakstone*s  HeporU,  1207—1211,  and 
which  came  before  the  court  of  Common  Pleas, 

iDe  Grey,  Gould,  Ulackstone,  and  Nares,) 
'asch.  and  Trin.  18  Geo.  S,  1778,  now  de- 
serves the  greatest  attention.  He  was  ille- 
gally pressed  into  the  sea-service,  and  Mr.  Jus- 
tice Gould  said,«— <*  I  do  not  conceive,  that 
either  the  court  or  the  party  are  concluded  by 
tbe  return  of  a  Habeas  Corpus,  but  he  may 
plead  to  it  any  special  matter  necessary  to  re- 
Ufain  his  liberty.  8t.  John's  case,  5  Rep.  71, 
was  a  case  of  this  kind.  One  Gardener  was 
convicted  and  imprisoned  for  carrying  a  hand- 
gun, and  this  cause  being  returned  on  Habeas 
Corpus,  he  pleaded  to  it,  that  he  was  a  sheriff's 
officer,  and  as  such  entitled  to  carry  a  hand- 
gun ;  which  plea  being  confessed,  he  was  dis- 
charged. It  is  said  in  the  Queen  and  Burnabv, 
Ld.  Kyro.  900.  Salk.  181,  that  the  record  of 
St.  John'.)  case  cannot  be  found  ;  owing  per- 
liaps  to  a  mistake  of  the  year,  which  is  io  Coke 
S4  Eliz.  whereas  in  Cro.  Kliz.  821,  it  is  re- 
|M>rted  under  the  name  of  Gardener's  case  in 
43  Eliz.  and  there  is  a  copy  of  the  record  in 
Tremaine  S54,  which  is  said  to  be  P.  43  Eliz. 
rot.  49."  The  learned  reporter  adds,—**  The 
Court  declared  they  could  not  wilfully  shut 
their  eves  against  such  fuels  as  appeare<l  on 
the  atidavits,  but  which  were  not  notict-d  on 
the  return.  They  were  inclined  to  think  it 
their  duly  immediately  to  discharge  the  party, 
and  should  therefore  m  some  measure  do  it ; 
But  still  Hith  a  reserve  to  any  question  of  law, 
which  the  Admiralty  meant  seriously  to  argue. 
They  theretbre  discharged  Goldswain  on  his 
own  recognizance  of  20/.  to  appear  in  court 
the  second  day  of  the  next,  being  Trinity,  term  ; 
■■4  ill  tb«  01MUI  tiB«  r^onoiSDdtd  It  to  the 


It  cannot  be  traversed  * ;  the  Court  is  boond  by 
it,  and  the  injured  party  is  driven  to  hisAcCicMi. 
Tbis,  I  admit,  is  the  general  rale ;  but  I  tbink 
that  it  is  not  universally  true.    Cases  maj  be 
put  which  are  exceptiona  to  it ;  and  eioeptioDS 
do  not,  as  your  lordship  well  knows,  destroy, 
but  rather  establish,  a  general  rule.    Tbe  case 
of  persons  presseil  into  the  service  is,  I  coo- 
ceive,  one  of  them,  fur  this  plain  reason,  that  if 
the  party  cannot  controvert  the  truth  of  tlia 
facts  set  forth  in  the  return,  he  is  absolotely 
without  remedy.      An  inadetjuate   ineffectual 
remedy  is  no  remedy  ;  it  is  a  rope  thrown  out 
to  a  dmnning  man,  which  cannot  reach  him, 
or  will  not  bear  his  weight.     It  is  the  offering 
of  baubles  to  the  children  of  one's  family ,  when 
they  are  crying  for  bread.      In  common  cases. 
in  every  case  where  the  general  rule  is  laid 
down,  the  injured  party  must  wait  wHb  pa- 
tience till  lie  can  fahify  the  return  in  a  proper 
action.     This,  it  must  be  confessed,  is  a  great 
misfortune ;  but,  till  the  day  of  his  deliveraaee 
comes,  he  continues  at  home  in  tbe  custody  of 
the  law,  aud  under  its  protection.    This,  your 
lordship  knows,  is  not    the   case  of  a    man 
presseu  into  the  senice  by  land  or  sea,  aunpos- 
mg  him  to  be  no  uhjecl  of  tbe  law.      He  is 
taken  from  the  Exchange,  or  from  behind  bia 
counter,  no  matter  nhrnce,  and  thence  to  tbe 
Savoy,  or  aboard  a  tender ;  aud  if  his  friends 
happen  to  have  time  enough  to  procure  a  Ha- 
beas Corpus,  a  sufficient  return  to  the  writ  is 
1  immediately  made,  (there are  precedents  enough 
in  the  crown-office,  aud  they  are  soon  copied) 
and  the  man  is  sent  away,  in  due  form  of  law, 
to  take  his  chance,  for  some  years  perhaps, 
amidst  the  perils  of  the  sea,  and  the  disasters 
of  war.     But  it  is  said,  that  he  is  not  without 
a  reme<ly.     What  remedy .'    An  action  against 
a  man  perhaps  not  worlh'  a  groat.     But  how 
responsible  soever  \\\h  officer  may  be,  what  aa* 
tisfaction  in  damages  is  equal  to  the  injury? 
or,  if  that  were  jtossiblc  to  be  had,  what  be- 
comes of  the  action,  if  the  plaintiff  should  be 
knocked  on  tbe  head  in  the  service?    Whr, 
truly,  moritur  cum  persona.    In  short,  he  hatK, 
in  this  view  of  the  case,  no  remedy,  unless  you 
give  him  what  I  call  the  specific  remedy,  a 
right  to  controvert  tlie  truth  of  the  return  be* 
fore  it  is  too  late. 

*'  In  the  case  of  the  Ring  and  White,  which 
was  mentioned  at  our  last  meeting,  tbe  Court 

counsel  for  the  Admiraliy  to  consider,  whether 
they  would  amend  their  return :  in  default  of. 
which  the  Court  would  consider  whether  to 
quash  it  for  ins.iffioiency,  or  admit  Goldswain 
to  plead  Io  it  according  to  the  precedent  cited 
by  Gould,  justice ;  or  to  take  it  up  in  a  more 
summary  way,  by  taking  pro  confetso  the  mat-, 
ters  stated  in  the  original  affidavits.  And  now 
on  the  second  day  of  this  term,  being  the  2Cnh 
of  June,  Goldswain  appeared  on  his  recogni- 
zance, and  was  finally  discharged,  by  consent 
of  Davy,  co:msel  for  tiie  board  of  Admiralty." 

*  *'  SSee  Goldswaitt's  case,  cited  in  the  pre- 
ceding note. 
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contidered  tbe  matter  in  this  light,  and  in  the 
end  tbe  man  was  discharged  upon  reading  affi- 
davits on  both  sides.  The  like  hath  since  been 
done  in  other  cases  of  like  nature.  It  maiters 
not  with  me,  what  method  the  Court  took  to 
come  at  the  merits  of  the  question  in  point  of 
fact.  The  principle  which  they  went  upon  is 
what  I  rely  on :  ^od  tbe  principle,  as  I  take  it, 
was,  that  though  in  common  cases  the  return 
is  conclusive  in  point  of  fact,  yet  these  special 
cases,  as  they  come  not  within  the  general 
reason  of  the  law,  are  not  within  the  general 
rule.  The  parties  are  without  remedy,  if  tliey 
are  not  to  controvert  tbe  truth  of  the  return 
In  a  summary  way ;  and  therefore  they  shall 
do  it. 

"  You  may  be  surprised  tt>  receive  so  long  a 
letter  from  me  at  this  time ;  but,  to  confess  a 
serious  truth,  while  I  am  thinking  of  these  in- 
different matters,  I  feel  that  my  mind  is  em- 
ployed upon  something  which  doth  not  give 
me  pain.    I  am,  &c.  M.  F." 

*<To  this  letter  the  dhief  Baron,  May  27, 
1758,  returned  the  following  answer : 

"  Good  Brother ; 

**  I  am  favoured  with  your  letter,  and  am 
▼ery  sorry  for  your  late  great  loss.  As  you 
agree  to  the  general  principle,  that  tbe  return 
0?  a  Habeas  Corpus  cannot  be  contradicted  in 
that  proceeding,  so  I  must  confess,  that  your 
reasons  are  very  strong  to  shew  the  present  to 
be  an  inadequate  remedy ;  but  I  am  afraid, 
that  the  parliament  only  can  apply  a  quicker 
and  more  effectual  remedy.  As  to  the  case  of 
the  King  and  White,  and  several  subsequent 
cases,  I  entirely  approve  them,  but  consider 
them  as  collateral  proceedings,  founded  on  the 
general  power  of  the  court  of  King's-bench,  to 
correct  the  acts  or  misdemeanours  of  all  infe- 
rior jurisdictions  to  the  oppression  of  the  sub- 
ject. We  have  gone  as  far  in  delivering  our 
opinions  as  my  brother  Smythe,  and  are  to 
proceed  on  Tuesday,  so  that  it  must  l>e  \e(i  to 
your  own  discretion,  whether  you  will  give 
your  opinion  or  not ;  but  if  you  should  not 
choose  to  appeat,  I  have  taken  care  that  my 
lord-keeper  shall  excuse  your  absence  to  the 
Lords. 

*'  1  am,  with  true  respect,  Sir,  your  most 
obliged  brother,  and  obedient  servant, 

"  T.  Parker." 

««  Bedford-row,  May  27, 1758." 

*'  While  this  business  was  depending  in  the 
House  of  Commons,  Mr.  Justice  Wilmot  wrote 
10  Mr.  Justice  Foster  the  following  letter: 

«» Ormond-ttreet^  April  9,  1758. 
"  Dear  Brother ; 

"  I  herewith  send  you  a  State  and  some  Rea- 
sons, which  lord  Mansfield  and  1  have  put 
together,  to  explain  and  supfMirt  the  Court's 
proceedinirs  upon  the  present  act. 

**  We  desire  that  you  will  be  so  good,  as 
toon  as  possible,  to  look  them  over,  and  to  cor- 
rect them  as  you  think  proper,  and  to  add 
9wh  Other  leasoiui  aa  occur  to  you  in  tappoit 


of  what  we  were  all  of  opinion  to  do ;  tod  I 
own,  that  I  am  still  atrongly  of  the  same  opi- 
nion. If  you  should  think,  that,  supposing  tha 
construction  of  tbe  act  wrong,  yet  what  we  did 
was  right,  that, may  properly  be  added,  and  io 
an  argument  ^  fortiori, 

'*  You  recollect  that  this  happened  but  just 
before  Hilary  term.  The  parliament  was  sit- 
ting, and  in  tbe  new  bill  might  have  laid  down 
what  rule  they  pleased  before  the  vacation. 

'*  I  am,  dear  brother,  your  most  faithful 
friend,  and  most  obliged  humble  servant, 

"  Eabdley  Wilmot." 

''  Mr.  Justice  Foster  the  next  day  returned 
to  answer  to  Mr.  Justice  Wilmot,  which,  as  I 
am  informed  by  his  son,  John  Wilmot,  eso. 
one  of  the  masters  of  the  court  of  Chancery,  if 
not  found  among  his  papers.  I  give  it  from  a 
cop^  in  my  possession  in  the  author's  hand- 
writing: 

"  Dear  Brother ;  April  10,  1758. 

"  Lord  Mansfield  did  me  the  favour  of  a  visit 
on  Saturday,  and  told  me  of  the  paper  which  1 
receivei]  from  you  yesterday,  and  now  return. 
He  Cold  me,  that  it  was  intended  as  a  justifica- 
tion of  tbe  rule  which  we  made  in  Hilary- 
term- was- twelve- mouth  :  but  in  what  manner 
it  is  to  be  made  use  of,  I  know  not, 

*'  It  will  nndoubtcdly  be  a  full  justification  of 
that  measure,  if  it  be  known,,  that  even  a  ma- 
jority of  the  judges  have  put  the  oonstructioa 
on  tne  act  which  you  contend  for.  They,  if 
they  are  well  founiSled,  need  no  better  justifica- 
tion ;  and  tbe  judge  who  differed  desires  no 
better  than  to  say,  that  he  came  into  the  mea-> 
sure,  as  the  only  expedient,  which,  all  things 
considered,  offered  to  let  tlie  subject  into  a 
proper  defence  against  the  abuse  of  tbe  powers 
given  by  tbe  act. 

<«  1  bave  made  some  marks  with  my  pencil 
on  your  paper,  which  I  will  now  explain. 

*'  P.  1.*  The  first  cousideratiun  was,  whe- 
ther a  writ  of  Habeas  Corpus  might  iMue  ia, 
the  vacation  in  cases  nut  within  the  Habeas^ 
Corpus  act,  and  tbe  passajires  in  Coke  and  Hala 
were  mentioned  :  but  that  matter,  upon  t'ariher 
enquiry,  is  now  put  out  of  <loubt.  J  imleed^, 
out  (»f  pure  deference  to  wtiut  1  took  to  be  tha 
opinion  of  tbe  majority,  have  declined  uraniing 
the  writ  in  tbe  vacatiuu,  but  »urely  a;{ainst  my 
QWD  judgment  1  am  informed,  tliat  writs 
have  issued  in  the  vacation  since  tliat  time* 

«•  P.  2.*t4:  P-  3.*  p.  8.*  In  these  pbces, 
and  perhaps  in  some  others,  which  I  liave  not 
markeil,  you  S|>eak  of  the  judges  in  general  $ 
yuu  should  confine  yourself  to  the  major  part, 
which,  I  Nup|)08e«  is  the  case, 

*'  P.  S.f     Here  all  tbe  judges  concurred. 

"  P.  9.*  Tbe  words  struck  out  should  ba 
inserted :  and  you  will  be  pleased  to  coosider, 
whether  this  rule,  and  that  which  we  grounded 
upon  it,  do  not  go  on  a  supposition,  that  the 
.adjudication  of  the  eomm:s«iuuers  is  not  final  to 
all  intents  and  purposes.  With  regard  to  thoaa 
who  are  the  real  okyecU  of  the  law  it  is  fiaal; 

Jtnd  with  regard  to  the  penont  to  wboae  ciif* 
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twly  pressed  men  are  delivereU  till  tbey  Ctn.fw 
otherwise  ditpueril  of,  and  likewise  to  the  offi- 
cers who  receive  them  and  treat  them  as  sol- 
iliera  eutistetl,  it  is  a  full  indemnity  for  what 
they  do  under  the  anthorily  of  the  commis- 
■ioners.  This  construction  the  act  will  bear, 
anil  the  stroni^  wordinjif  of  it,  which  yoa  have 
▼ery  properly  pointed  out,  ]ilBiuly  leads  to  it, 
•nd,  I  think  too,  is  sutiiciently  satisfied  by  it: 
but  that  the  adjudication  uf  the  commiftfiooers 
should  he  cnnchisjve  to  Uie  parlies,  whether 
flibjecis  of  the  law  or  not,  I  can  nerer  admit. 
You  ar^ue  fmm  the  intention  of  the  act.  I 
Icnow  no  better  rule  of  coufitructiou  than  at- 
tending^ to  the  intention  of  tlia  legislature.  Be 
pleased  to  try  }our  leaiiiu|f  pruiciple  by  this 
rule.  Was  it  ilie  intention  of  the  lei^islature  to 
re(»eal  Slai^na  Charta ;  to  put  every  man  in  tho 
kiniirdom  into  the  |M>wer  of  two  or  three  cnm« 
misfiioners  met  over  (heir  liquor  at  an  ale-house 
or  n  iMvern  ;  to  send  the  beht  man  amoii|;  us 
Iboit  for  powder  toNorih  America?  This  1  <"■ 
pure,  was  not  thf ir  iiiteiiti«in  ;  and  yet,  if  the 
•djuiiicalion  of  ther«Miimi»^ionerKbe  c<»nclusive 
to  the  party,  und  a  pro|ier  return  be  made  to 
the  writ,  tlii«  mny  he  the  roiiw*qiipiM*e. 

**  P.  0.*  I  do  not  rfctdlect  this  circum- 
■taucr.  I  did  not  sufficiently  attend  to  all 
which  packed  thst  day. 

**  J  have  spoken  my  mind  freely  to  you.  I 
lare,  you  know,  spoken  to  the  same  effect 
snore  tlisu  mice  on  the  bench  ;  and  I  hare  seen 
BO  reason  tu  alter  my  opinion.  I  ho|)e  that  J 
•ball  have  no  occasion  to  say  any  thiu^  more 
on  the  subject  in  public :  for  at  a  time  when 
the  wuild  is  toll  of  jealousy,  and  running  mad 
after  popularity,  one  would  not  fiish  to  see 
juil^es  dii  ided  on  points,  u  here  the  liberty  of 
the  lubject  is  so  nearly  conccrneil.    I  am,  &c. 

••M.  F." 

•'  Whether  the  paper  mentioned  In  these  let- 
ters be  now  in  existence  or  not,  I  am  unable  to 
tay.  On  a  «icw  of  the  facts  and  reasons  here 
broui;ht  to}rether,  it  is  natural  to  wish,  that  the 
InII,  which  the  judges  drew*  with  great  care 

*  ■*  It  is  in  the  folloning  words :  **  Whereas 
the  writ  of  Habeas  Corpus  ad  Subjiciendum 
bath  been  found  by  ex|>crience  to  be  the  most 
oxpeditious  and  effectual  methotl  of  restoring 
any  person  to  his  liberty  who  hath  been  un- 
justly deprived  thereof;  and  whereas  extendirig 
the  remedy  uf  such  writ,  and  enforcing  obedi- 
ence thereunto,  and  preventing  delays  hi  the 
execution  thereof,  and  ascertaining  the  proceed* 
iD&rs  thereupon,  will  be  greatly  beneficial  to  the 
subject :  Be  it  therefore  enacted  by  the  king's 
mifst  excellent  majesty,  by  and  wiih  the  advice 
and  consent  ufthe  Lords  spiritual  and  temporal 
anil  Commons,  in  this  present  parliament  as- 
aemhtcd.  and  by  the  authority  of  the  same, 
that  w  here  aii\  person  shall  be  confined  or  re- 
atrained  of  his  or  her  liberty,  otherwise  than  for 
aon>e  criminal  or  snnposed  criminal  matter,  it 
shall  ami  muy  be  lawful  for  the  lord  chancellor, 
lord  keeper,  ionls  pouuuinMiiien  of  (bt  great 
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aod  attention  by  order  of  the  Homo  of  Lordif» 
had  beeo  brought  into  the  House,  aod  I»mm4 
into  a  law;  for  although  Mr.  Justice  Black* 
stone  in  his  invaluable  Comuieataries  oo  the 
Laws  of  England  (book  S,  c.  8.)  aasertSp  "That 


\ 


1  for  the  time  beiogy  or  any  one  of  tbem.  or 
any  one  of  hia  majestv's  justices  of  tbe  ooo 
bench  or  the  other,  or  tlie  barons  of  ibe  Esehc- 
quer  of  the  degree  of  the  coif,  and  tbey  are 
hereby  required  upon  complaint  made  to  them 
by  or  on  the  behalf  of  the  person  so  coaSned 
or  restrained,  if  it  shall  appear  by  affidavit  ar 
affirmation  (in  cases  where  by  law  an  affirma- 
tion is  allowed)  that  there  is  a  probable  and 
reasonable  ground  for  such  complaint,  to  awaid 
in  vacation-time  a  writ  of  Halieas  Corpos  ad 
Subjiciendum,  under  the  seal  of  such  court 
whereof  he  shall  then  be  one  of  tbejtidgea»  la 
be  directed  to  the  persoo  or  persons  in  wboae 
custody  or  power  the  party  so  confined  or  r^ 
strained  shall  1h>,  returnablv  imwtetiiMii  before 
the  |ier!U)n  mo  awarding  the  same,  or  before  any 
other  judge  uf  the  court  under  tbo  seal  of 
which  the  ksid  h  rit  issued. 

*S\nd  be  it  lariher  enacted  by  the  authority 
aforesaid,  that  if  the  |*enMin  or  persons  to  whom 
any  writ  of  IUl>«*as  Corpus  shall  be  directed  iq 
pursuance  of  this  atM,  u|H»n  service  of  such  writ, 
either  by  the  actual  ileli«ery  thereof  to  bimi 
her,  or  them,  or  by  leaving  the  aaipe  at  tbo 
place  where  the  party  shall  be  confined  or  re- 
strained with  any  aervant  or  agent  of  the  per* 
son  or  persons  so  confiuing  or  restraining,  ahall 
wilfully  neglect  or  refuse  tu  make  a  return  or 
pay  ol>edience  thereto,  he  or  she  shall  lie  deem* 
ed  guilty  of  a  contempt  of  the  f»urt  under  tbo 
sealw hereof  sueh  writ  shall  issue :  and  it  ahall 
and  m^y  be  lawful  to  and  for  the  said  lord 
chancellor,  lord  kee|ier,  lord  comraiKsioner,  jus- 
tice, or  baron,  before  whom  such  writ  shall  bo 
returnable,  upon  proof  ntade  of  such  aer^ioei 
to  award  in  the  vacation -time  process  of  con- 
tempt under  the  seal  of  such  court  against  ibe 
person  or  persons  guilty  of  such  contempt,  rc« 
tpmable  before  binisclf'  in  the  vacatiun-iimoa 
who  shall  proceed  thereon  u  to  lav  *>^d  jiastica 
shall  appertain. 

**  Provided,  that  if  such  writ  shall  be  award* 
ed  80  late  in  the  vacation  by  any  one  of  tbo 
said  justices  or  barons,  that  in  his  opinion  obe- 
dience thereto  cannot  be  conveniently  paid  dur^ 
ing  such  vacation,  the  same  shall  and  may  al 
bis  discretion  be  made  returnable  in  bis  ma- 
jesty's court  of  King's- bench  at  a  day  certain 
in  the  next  term :  aud  the  said  court  shall  and 
may  proceed  thereuiion,  aod  award  prooeas  of 
contempt  in  case  of  disobedience  thereto,  in 
like  manner  as  if  such  writ  had  been  originallj 
awarded  by  the  said  court. 

<*  Provided  also,  that  if  such  writ  shall  be 
awarded  by  the  court  uf  King's-beneh  in  term» 
but  so  late,  that  in  the  judgment  of  the  said 
court  obedience  thereto  cannot  be  conveniently 
paid  during  such  term,  the  same  shall  and  inay^ 
at  the  discretion  of  the  said  court,  be  made  re« 

tunaUfi  at  a  day  certain  in  the  tbea  ocxi  i a« . 
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Ibe  remedy  it  DOw  complete  for  reroo?iDif  tbe 
injury  uf  uojott  aod  WUSgul  cooOnemeDl,"  yet 
It  is  manifest  from  the  obtervatioDs  of  Mr. 
Justice  Foster,  and  from  tbe  hill  drawn  by  tbe 
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cation  before  any  judg^e  of  the  same  ooart«  who 
ahatl  and  may  |iroce^  thereupon,  in  such  man- 
ner as  by  this  act  is  dipedeU  concerning  writs 
issuing  in  and  made  returnable  daring  &e  f  a- 
jcation. 

^*  And  be  it  farther  enacted  by  the  authori^ 
Aforesaid,  tliat  in  all  cases  pro? ided  for  by  this 
act,  although  the  return  to  any  writ  of  Habeas 
Corpus  shall  be  good  and  aiifficientin  law,  the 
•aid  lord  chancellor,  lord  keeper,  lord  commis- 
aioner,  justice,  or  baron,,  before  whom  such 
writ  shall  be  returnable,  shall,  as  soon  a«  con* 
Teiiiently  may  be,  proceed  to  examine  into  the 
truth  of  the  &cts  «et  forth  in  such  return,  and 
into  the  cause  of  such  coafineiBent  or  restraint, 
by  affidavit,  or  by  affirmation  (in  cases  where 
an  affirmation  is  allowed  by  law)  and  shall  do 
therein  as  to  justice  shall  appertain.  And  if 
•uch  writ  khail  be  returned  before  any  one  of 
Ibe  said  justices  or  barons,  and  it  shall  appear 
doubtful  to  him  on  such  examination,  whether 
the  material  facts  set  Ibrtb  in  the  said  return, 
or  any  of  tbem,  Ix  true  or  not,  in  such  case  it 
•hall  and  may  be  lawful  for  such  justice  or 
barou  tp  let  to  bail  the  said  person  so  confined 
or  restrained,  ufion  his  or  her  entering  into  a 
recognizance  with  one  or  more  sureties,  or  in 
case  of  infancy  or  corerture  U|M>n  security  by 
recognizance  in  a  reasonable  sum,  to  appear  in 
the  court  of  King's- bench,  upon  a  day  certain 
in  the  term  following,  and  so  from  day  to  day 
as  the  court  shall  require,  and  to  abide  such 
order  as  the  court  shall  make  in  and  concern- 
ing the  prenilies ;  and  such  justice  or  baron 
sbalt  Iransniit  into  tbe  same  court  the  said  writ 
and  return,  together  with  the  said  recognizance, 
affidavits,  and  affirmations ;  and  thereupon  tbe 
aaid  court  shall  proceed,  order,  and  determine, 
touching  the  discharging,  bailing,  or  remand- 
ing tbe  party,  as  to  justice  shall  appertain, 
either  in  a  suunnary  way  by  affidavit  or  affir- 
mation, or  by  directing  one  or  more  issues  for 
the  trial  uf  the  facts  set  forth  in  such  return, 
or  any  of  them,  whereupon  such  proceedings 
shall  be  bad  as  in  other  cases  of  issoes  directed 
by  that  court. 

**  And  be  it  farther  enacted  by  the  authority 
•foreaaid,  that  the  like  proceeding  shall  be  bsid 
in  the  same  court  for  controverting  tbe  truth 
of  tbe  return  to  all  writs  of  Habeas  Corpus 
awarded  for  or  on  behalf  of  any  person  confined 
or  restrained  of  bis  or  her  liberty,  otherwise 
than  for  some  criminal  or  supposed  criminal 
matter,  by  affidavit,  affirmation,  or  otherwise, 
although  such  writ  shall  be  awarded  by  the 
aaid  court,  or  be  returnable  therein. 

**  And  be  it  farther  enacted  by  the  authority 
afiHTcaaidy  that  it  ahall  and  may  be  liawfiil  lor 


jiidget,  that  this  assertion  is  not  well  founded, 
and  that  farther  refief  in  some  cases  is  desirable. 
These  letters,  and  tbe  answers  of  Mr.  Jastioe 
Denison  and  Mr.  Justice  Wilmot  tu  the  tenth 
juestioo  proposed  by  the  House  of  Lords  to  the 
judges,  with  the  other  evidence  above-adduced, 
seem  ta  pro?e,  contrary  to  the  assertions  ia  4 
Burrow,  ii395  and  2S8S,  that  on  this  occaaioa 
there  was  a  final  difiereoce  of  opinion  in  tha 
court  of  KJDg's-bench." 


w 


the  court  or  judge  proceeding  on  any  writ  of 
Habeas  Corpus  ad  Subjiciendum  awarded  in 
cases  ot[confincroent,  not  tor  a  criminal  or  sup* 
posed  cnminal  matter,  to  make  such  order  la 
regard  to  the  |>ayment  of  the  chargeaand  ex« 
pencea  of  bringing  up  the  party  so  confined  ot 
reatrained,  and  fur  carrying  him  or  her  back  to 
bis  or  her  place  of  confinement  in  case  of  ra« 
manding,  as  to  such  court  or  judge  shaH  opoa 
examination  thereof  seem  meet ;  and  tor  noa^ 
payment  thereof  to  award  process  of  contempt, 
wherenpon  such  proceedings  shall  be  had  as  ia 
other  cases  of  contempt  For  non-payment  of 
costs. 

**  And  be  it  declared  and  enacted  by  the  an- 
thority  aforessid,  that  an  Habeas  Corpus,  ao* 
cording  to  the  true  intent  and  meaning  of  thia 
act,  may  be  directed  and  run  into  any  eoimtT 
palatine,  the  cinqne  ports,  or  any  other  pri?i« 
leered  phices  within  that  part  of  Great  Britain 
called  England,  dominion  of  Wales,  and  towa 
of  Berwick-upon-Tweed,  and  tba  isles  of  Jer« 
sey,  Onernaey,  and  Man ;  and  also  into  anj 
port,  harbour,  road,  creek,  or  bay,  upon  the 
coast  of  England  or  Wales,  although  the  sama 
shooM  lie  out  of  the  body  of  any  county,  any 
law  or  usage  to  the  contrary  in  any  wise  not« 
vritbstanding. 

«*  Provided  slways,  that  nothing  in  this  act 
contained  shall  extend  to  discharge  out  of  pri- 
son any  person  charged  in  debt  or  other  action, 
or  with  process  in  any  civil  suit. 

**  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  the  several  provisione  made  by 
ibw  act  touching  the  making  writa  of  Habeaa 
Corpus  issuing  in  time  of  vacation  returnable 
in  the  court  of  King's-bench,  or  for  making 
such  writs  awarded  in  term-time  returnable  ia 
the  vacation,  aa  the  caaes  nuiy  respectively 
happen ;  and  also  for  awarding  process  of  con- 
tempt in  the  time  of  vacation  against  the  per«^ 
son  or  persons  neglecting  or  refusing  to  make 
return  of  such  write,  or  to  pay  obedience  there- 
to, ahall  extend  to  all  writs  of  Habeaa  Corpus 
awarded  in  pursuaacc  of  a  certain  act  passed 
in  the  3 1st  year  of  king  Charles  the  second, 
intituled,  An  Act  for  the  better  securing  tbe 
4iberty  of  the  subject,  and  for  prevention  of  im- 
prisonment beyond  the  seas ;  in  as  ample  and 
beneficial  a  manner  as  if  such  writs  and  the' 
said  cases  arising  thereon  had  been  heievi  be» 
fora  specially  owed  and  provided  for/^ 
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Case  of  the  Island  of  Grekada, 
pp.  2*J9,  et  Ae$. 

Eflwards  (Hist,  of  the  West  Indies,  book  3, 
chap.  1)  ^(ives  an  lii^ilorical  account  of  the  duty 
of  lour  aud  oue  halt'  in  the  hundred  which 
gave  rise  to  this  case :  and  he  ob^rTes  that  the 
clause  in  the  Act  of  Assembly  of  Barbadoea, 
(see  p.  961)  frhicb  exempis  the  lands  called 
the  ten  thousand  acres,  and  also  that  which  sti- 
pulates for  tbe  b<iildin^  a  session  house  and  a 
prison,  and  proTidinif  lor  all  other  public 
charges  incumbent  on  the  (government  out  of 
the  money  to  be  raiked  by  the  art,  have  bef  n 
equally  disregarded  by  the  croviii.  The  for- 
mer of  tho&e  clauses  is  not  set  forth  in  tlie  re- 
port of  Campbell  v.  Hall.  Edwards  exhkbiu  it 
■■follows: 

*'  Prorided  nevertheless,  that  neither  this 
act,  DOT  an}'  iWiug  therein  contained,  shall  ex- 
tend or  be  construed  to  bar  his  niajesiVt  or  his 
■aid  excellenry,  from  his  or  their  right  to  any 
land  granted,  or  any  incroachments  made  u|K>n 
the  aea,  since  the  year  one  thou^and  bix  litm- 
dred  and  fiUy,  or  to  any  lands  commonly  called 
or  known  by  the  name  of  the  ten  thousand 
■cres,  the  merchaats  land,  granted  by  the  late 
•arl  of  Carlisle,  or  his  father,  unto  Marmaduke 
Rawden,  esq.  William  Ferkius,  Alexander 
Bannister,  Edmund  Forster,  captain  Whealley, 
•nd  others  their  associates,  on  certain  cove- 
nants and*  conditions :  Provided  also,  that  the 
growth  and  pnxluce  of  ihc  Huiil  lauds,  men- 
tioned in  the  preceding  provibo,  br  not  liable  to 
any  tax,  impost,  or  custom,  imj»oscd  by  this 
■ct,  any  thin:;  in  the  same  seeming  to  the  con- 
trary notwithstanding.'' 

In  tbe  Honsc  of  Commons  on  Blonday, 
March  16th,  1701-2,  (eight  days  after  the 
death  of  king  William),  u|M)n  reading  the  order 
of  the  day  for  the  ilouac  to  resolve  itself  into 
a  committee  to  consider  of  the  supply  to  be 
granted  to  her  majesty  for  the  better  support 
of  her  majesty's  houshold,  and  of  the  hunour 
and  dignity  ot  the  crown, 

A  Petition  of  the  agents,  planters,  and 
merchants,  concerned  in,  and  trading  to  the 
island  of  Barbadoes,  was  presonte<l  to  the 
House  and  read  ;  setting  ft>rtb,  That  there  is  ■ 
duty  of  four  anti  a  tiulf  |)cr  cent,  on  the  rom- 
modilies  of  the  said  island  exported  tlience  ; 
which  was  granted  by  an  act  of  the  said  island 
in  Septtmber  1003,  for  the  reparation  aud 
building  of  furtifications,  and  defraying  all 
other  public  charges  incident  to  the  govern- 
nient  there  ;  which  has  been  collected  by  of- 
ficers appointed  by  the  commissioners  of  tbe 
customs  in  England,  and  applied  to  other 
uses ;  whereby  tliu  foiiificatious  are  run  very 
much  out  of  repair,  and  other  public  necessary 
works  are  unbuilt,  and  their  magazine  un- 
provided, so  that,  in  case  of  ■  war,  the  aaid 
jiSilajid  and  all  other  tbe  f ugir  plaotatioDi  to 
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the  windward  of  Jamaica,  would  be  in  dan^ 
of  being  lost,  if  an  enemy  should  attack  it ; 
which  would  be  a  vast  loss  to  England  :  and 
praying,  that  the  said  duty  of  four  and  ■  half 
per  cent-  may  be  applied  to  the  usea  for  which 
it  was  given,  in  onler  to  the  defence  and  seco- 
ritv  of  the  aaid  island. 

It  was  ordered,  That  the  PetitioD  tie  on  the 
table. 

On  the  8-Uh  of  the  same  month,  cofooel 
Granville,  from  the  committee  of  the  who!a 
House  to  whom  bad  been  committed  the  Bill 
for  the  better  support  of  her  majesty's  booae* 
hold  and  of  the  honour  and  dignity  of  tha 
crown,  reportail,  that  they  had  directed  him  to 
move  tbe  House  that  an  humble  address  may 
be  made  to  her  majesty,  that  the  dnty  or  im- 
iiosi  of  four  aud  a  half  per  cent,  arising  in 
barbadoes  and  the  Leeward  Islands,  su^ect 
to  an  annuity  payable  to  the  heirs  and  assigns 
of  the  earl  of  Kinnoule,  be  applied  for  the  re- 
pairing and  erecting  such  fortifications  and 
other  public  uses  for  tbe  safety  of  the  said 
islands  as  her  majesty  shall  direct ;  andthat  an 
annual  account  bow  the  said  duties  shall  have 
been  ex|)ended,  may  be  laid  before  the  House 
of  Commons.  And  such  an  address  was  ordered 
by  the  House. 

And  on  the  30th,  Mr.  Secretary  Vernon  re- 
ported to  the  House  that  such  address  having 
been  presented,  her  majesty  was  pleased  to 
say  that  she  would  uive  directions  arcordiugly. 

It  is  oliservable,  that  the  pensions  granted 
in  the  early  part  of  the  reign  of  his  present  ma- 
jeNty  ((veorge  the  Srd)  to  the  family  of  the  first 
earl  of  Chatham,  and  thi»se  subsequently  grant- 
ed to  Mr.  Hnrke,  were  char^jCMl  upon  this  dutr 
of  four  and  a  hdlf  |>er  cent.  Mr.  Burke,  io  ad- 
rerting  to  one  of  his  Ueform  Bills  (stat.  22  G. 
3,  c.  82),  writes : 

**  This  of  the  four  and  a  half  per  cents  does 
his  grace"  [the  duke  of  Bedford]  *'  imagine 
had  escapeil  me,  or  had  escaped  all  the  men  of 
buKineKS,  who  actnl  with  me  io  those  regula- 
tions? I  knew  that  such  a  fund  existed,  and 
that  pensions  had  been  alwavs  granted  on  it, 
before  hifl  grace  was  Imru.  I^his  fund  was  full 
in  my  eye.  It  was  full  in  the  eyes  of  ihoss 
who  woiked  with  me.  It  was  left  on  principle. 
On  principle  I  did  what  was  then  doue;  and 
on  principle  what  was  left  iiniione  was  omitted. 
I  did  not  dare  to  rob  the  nation  (»f  uU  funds  to 
reward  merit."  Letter  to  a  Noble  l/>rd  on  tbe 
Attacks  made  upon  Mr.  Burke  and  his  Peiiaion, 
A.  D.  1796.  Burke's  Works,  vol.  U,  p.  24,  2^ 
8vo  edition. 

The  short-hand  writer's  report  mentioned 
p.  'J39,  contains  of  Mr.  M'Donald^s  arguments 
only  the  reply,  p.  303,  4,  5. 

U|K)n  the  clause  in  the  eomniission  to  ge- 
neral Melville  (p.  ?47),  which  reijuires  him  to 
execute  hift  office  agreeahty  **  to  the  instruc- 
tions and  authorities  therewith  given  to  him,  or 
to  such  farther  powers,  instructions,  anil  autho- 
rities, as  should,  at  any  time  thereafter,  hi 
granted  or  appointed  him  under  the  king^ 
signet  and  sign  manuali  or  by  his  order  in  mi 
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privy  couDo'il,"  there  are  some  valuable  obser- 
vations in  the  Canadian  Freeholder,  vol.  3,  pp. 
877,  et  teq.  See,  also,  vol.  19,  p.  1168  of  this 
Collecliun. 

It  is  observable,  that  the  words  '  in  as  much 
as'  (they  are  printed  thus  separately  in  Loffi) 
ivhich  occur  in  the  letters  patent  of  July  120, 
1764  (p.  250,  last  line  but  one),  are  somewhat 
ambiguous.  They  may  mean  *  in  so  far  as,' 
and  they  may  mean  *  because'  or  *  since,'  there- 
by affirming  that  the  poll-tax  mentioned  in  that 
clause  of  the  letters  patent  was  not  contrary  to 
tbe  laws  of  Great  Britain. 

The  clause  in  the  argument  (p.  291)  at  the 
-bar,  stating  that  the  language  of  king  Edward 
the  Ist  was,  that  every  part  of  bis  dominions, 
not  in  his  possession,  was  feudatory  to  him,  is 
somewhat  too  strong ;  the  passage  referred  to 
appears  to  relate  to  Wales  only. 

With  respect  to  the  proceedings  in  Quo  War- 
ratito(and  also  in  Scire  Facias)  which  were  had 
against  the  North  American  provincial  govern- 
ments in  the  latter  end  of  the  reign  of  Charles 
the  2nd,  and  which  are  alluded  to  in  Mr.  Har- 
grave's  argument,  p.  399,  see  vol.  8,  pp.  1067, 
4t  teq. 

Li  p.  S21,  aAer  the  passage  extracted  from 
the  Proclamation  of  October  7,  1763,  it  is  ma* 
terial  to  refer  to  what  follows  that  passage  in 
the  Proclamation  as  set  forth  in  the  special 
verdict,  p.  244. 

The  observations  inserted  pp.  331, 332,  upon 
lord  Mansfield's  judgment,  were  written  by  Mr. 
Serj.  Marshall.  As  that  learned  gentleman  is 
not  one  of  the  king's  sworn  Serjeants,  it  is  pro- 
bable that  Edwards  called  him  *  one  of  his  ma- 
jesty's Serjeants  at  law,^  in  contemplation  of  the 
king's  writ,  in  obedience  to  which  the  learned 
persons  to  whom  it  is  directed  take  upon  them- 
selves that  degree.  Concerning  this,  see  Ser- 
jeant Wynne's  Observations  of  the  Antiquity 
and  Dignity  of  the  Degree  of  Serjeants  at  Law. 

P.  334,  I.  5.  Mr.  Baron  Maseres  has  told 
me«  he  was  informed  by  Mr.  Justice  Willes 
himself,  that  he  did  not  concur  in  the  doctrine 
which  lord  Mansfield  in  the  case  of  Campbell 
9.  Hall  laid  down,  respecting  the  right  of  the 
crown  to  legislate  antecedently  to  a  renuncia- 
tion of  such  right  for  a  conquered  colony. 


Case  of   Horne> 
pp.  651,  ef  seq. 

Perhaps  the  following  extract  from  Dodson's 
Life  of  Sir  Michael  Foster  may  lie  thooght  to 
throw  illustration  on  the  torn  of  Mr.  Thur- 
low*s  mind  some  years  before  this  trial  of  Mr. 
Home  ;  and  also  on  some  of  Mr.  Home's  ob- 
servations respecting  the  influence  of  an  ap- 
pointment to  the  office  of  Attorney  General : 

**  At  the  Lent  assizes  for  Surrey,  in  1758, 
an  indictment  against  Martha  Gray,  tlie  keeper 
of  East-Sheen  gate  in  Richmond-park,  of 
which  park  the  princess  Amelia,  daughter  of 
kiogGiwrge-S,  WM  then  tbe  ranger,  for  ob- 


strncting  at   that  gate  a  coiniDon    fdotwaj' 
through  the  park,  was  tried  before  Mr.  Justice 
Foster,  who  greatly  distingaished  himself  on 
the  occasion  by  his  firmness  and  integrity.     I 
am  happy  to  have  it  in  tny  power  to  give  a 
particular  account  of  tbe  proceedings  at  the 
trial,  written  at  the  time  by  a  learned  lawyer, 
who  bath  since  filled  the  highest  station  in  tbe 
profession.     Mr.  Thurtow,  now  lord  Thnrlow, 
wrote  the  folk>wing  letter,  the  original  of  whioh 
is  in  my  possession,  to  Mr.  Ewen,  a  nephew  of 
Mr.  Justice  Foster,  then  and  for  many  years 
afterwards,  clerk  of  tlie  peace  for  WUtsbire : 
"  Dear  Sir ; 
"  I  write  at  the  hazard  of  your  thinking  ne 
impertinent,  to  give  you  the  pleasure  of  hearing 
that  of  your  uncle  which  in  all  probability  yoo 
will  not  hear  from  him  ;    1  mean  the  great  ho- 
nour and  general  esteem  which  be  has  gaiae(t» 
or  rather  accumulated,  by  his  ioflexiMe  and 
spirited  manner  of  trying  the  Richmond  cause, 
which  has  been  so  long  depending,  and  so  dif- 
ferently treated  by  other  judges.     You  bave^ 
heard  what  a  deficiency  there  was  of  the  spe- ' 
cial  jury,  which  was  imputed  to  their  back- 
wardness to  serve  a  prosecution    against  tlie 
princess.    He  has  fined  all  the  absentera  20L 
a- piece.    They  made  him  wait  two  hours,  and 
at  last  resort  to  a  tala.    When  the  prosecutors 
bad  gone  through  part  of  their  evidence,  sir 
Richard  Lloyd,  who  went  down  on  tbe  part  of 
tbe  crown,  said,  that  it  was  needless  for  them 
to  go  on  upon  the  right,  as  tbe  crown  was  not 
prepared  to  try  that,  this  being  an  indictment 
which  could  not  possibly  determine  it,  because 
the  obstruction  was  charged  to  be  in  the  parisb 
of  Wimbleton,  whereas  it  was  in  truth'in  Mort- 
lake,  which  was  a  distinct  parish  from  Wim- 
Ideton.    They  maintained  their  own  poor,  up- 
held their  own  church,  and  paid  tithes  to  their 
own  parson  ;    and  Domesday- book  mentions 
Mortlake.    On  the  other  side,  it  was  said,  that 
Domesday -book  mentions  it  as  a  baron's  fee. 
and  not  as  a  parish  ;  and  that  the  survey  in  the 
time  of  Henry  8,  mentions  Wimbleton  cum  ca- 
pellis  suis  anneris^  and  also  that  a  grant  of  it  in 
the  time  of  Edward  6,  makes  a  provision  of 
tithes  for  tbe  vicar  to  officiate  in  the  chapel  of 
Mortlake.    The  judge  turned  to  tbe  jury,  and 
said,  he  thought  they  were  come  there  to  try  a  * 
right,    which  the  subject  claimed  to  a  way 
through  Richmond- park,  and  not  to  cavil  about " 
little  low  objections,  whicli  have  no  relation  to 
that  right.     He  said,  it  is  proved  to  be  in  Wim- 
bleton parish ;   but  it  wonM  have  been  enough 
if  the  place,  in  which  the   obstruction   was 
charged,  had  been  only  reputed  to  be  in  Wim- 
bleton, because  the  defendant  and  jury  roust 
have  been  as  sensible  of  that  repuUtion  as  the 

firosecutors ;  but  had  it  not  been  so,  he  shoubl 
lave  thought  it  bebw  the  honour  of  the  crown,. 
af\er  this  business  had  been  depending  three 
assizes,  to  send  one  of  their  select  counsel,  not 
to  try  the  right,  but  to  hinge  upon  so  small  a  ■ 
point  as  this.  Upon  which,  sir  Richard  Lloyd 
made  a  speech,  setting  forth  the  gracious  dis^ 
position  of  the  king  in  tufferiDgthis  cause  tdl^ 
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k  trM.  wUch  h>  cmU  ban  Mppnaed  «ilh  ' 
•  tioirle  brcMb,  bj  onterkg  ■  mUU  ptvte^tti  W 
he  cnwmL  Tb«  jiHl|[e  Mid.  be  was  not  at 
tbu  opiaioa.    The  tubfeet  w  intcroled  in  web 


bv  ibnr  *mp,  tiof  Ibe  wM«  csoras  of  jnmim 
Ibrougb  rbe  kiofilaa.     Hvmin  ibeMJM^diM 


lo  the  luhfeci,  itoctr  Kimatiiif  ■  mWi  prvMnu  •• 


9  (ffecl  • 


Mid  ou  be? e  no  remfdj  but  ibn,  it  ibrit  riKbti 
ba  CMToacbed  upon ;  «bptcl'i«re  li«  itiould 
ttink  it  ■  tlrDtal  of  jnoice  to  «op  «  prooecuiioa 
fbr  a  nainaoe,  wbicfa  his  wbole  prntigaliie 
doea  DOt  cswod  to  pardon.  AlW  wliich,  Uie 
cridraee  wu  ^aa  ihrou^b;  aod  tbejpilfe 
wmrord  up  iborllj,  bat  dcariy.  Tor  tin  proas- 

•'  It  gave  tnc,  wbo  am  a  alrangcr  to  liim, 
gnat  plmuK  to  hear,  that  w«  bate  one  Eo(- 
rHhJndite,wbainnothiDyeattt«nptDrrri|;htea, 
rtady  and  able  lo  hold  up  the  laoa  or  hit  coua- 
Iff  aa  a  great  abield  of  Itie  ii|{hla  of  the  people. 
I  preuime  that  it  Mill  Kite  you  alill  greater  la 
beer,  that  jour  rrienil  and  relatioa  \*  that  jujge : 
■nd  that  ii  the  ouly  ajiology  I  bate  to  iniLe 
for  IrouUiag  you  wiih  tbia.  I  ani,  dear  Hir, 
jroor  moat  humble  Mrtaiit,     E.  Thublov." 

"  Fia-tnt'coitrt,  Inner  TtmpU, 
Iprilll,  Via." 

Soraewbat  coonrcted  with  what  Mr.  Thur- 
]oi*  report*  Mr.  Jutlice  Poller  to  liaie  uid  of 


Hr.  G.  Woodfair*  recejiilj  puUiihed  edilioD 
af  the  Letter*  of  Junlui,  and  the  17th  TOlaine 
pftlie  Parliinwntary  Hiilory. 

Cruafay,  lont  raaror  (lee  hia  Caae,  *ol.  19,  p. 
113r)0fi*er  anil  Wilkn.aldermeaof  Loodon, 
bafinf  diacliaricrd  a  printer,  who  in  the  ciiy  of 
Londoo,  had  been  by  a  mea*en|[cr  of  the  Uouae 
of  ConiiDonB  apprelieoilnl  for  breach  of  priri- 
Ie]{r  of  parlUmenl,  aod  liaTing  ai^ed  *  war- 
rantor coiumitmenl  of  llie  iDeaacngvr  (whom 
howrier  they  dinchargrd  upon  bail)  to  one  of 
Ibe  ciiy  priaona  for  aaMult  and  falae  imprii<>D< 
Bent  of  ibe  priater,  the  Houao  of  Commona 
wderaiJ,  "  That  Janie*  Morgan,  clerk  of  the 
lard  mayor,  do  at  ihe  table  espaDge  tbe  mi- 
nute* taken  before  the  lord  mayor,  relatire  to 
the  meaieoger  of  tbii  Houae  giring  aecurily 
for  hii  ippearatice  at  Ibe  Mil  general  quarter 
MaiiDna  of  the  peace;"  and  he  ai-cordiogly  at 
the  Ulile  expuajred  ibe  aBme. 

"  That  no  older  proaacution,  auit,  or  pru- 
•eeitiiig,  be  comraeoced,  or  carried  on  far,  or 
OD  account  of  Ihe  aaid  pretended  aaaaull  or  falae 


And,  IB  a  Note  to  tbe  I^tls  in  Hr.  Waod- 
fall'* ediiioii  i*  tbe  raUuvinf  paaaaga: 

"Tbe  mnNngen  were  indided  jadeAasea  of 
tba  reaolntieiM  of  iba  lleuae  of  Coaanaaa,  aa4 
true  bill*  were  foaod  againd  them,  bat  fiirthw 
praeeedibg*  were  itnpped  by  Ibe  AlWrae;  Ge* 
Dcrat  entcriog  a  noli  mtefui.  At  tbe  aigw- 
nanla  urfird  by  Mr.  Adair,  «ba  waa  of  caaaael 
for  the  priotert,  oo  ahetring  oqk  agaioat  tbia 
ni«a*are,are  rxtirnely  curioni,  and  not  gaaa 
rally  known,  we  thall  aabjniB  tbctn  for  tba  «• 
forioatiou  of  ibe  reader,  and  tar  Ibe  bettn-  eta- 
ciilatioD  nf  ihi*  and  otbar  Ictian  upon  Ike  aob- 
ject  of  this  iraportut  itiniale. 

-'  Mr.  Adair, ' 


tbe  Attorney  Unieiil,   Mr.  Do  iirfy,  tm  th« 
inb  of  May,  1T71,  and  after  th«  imBr* ' 


Junius  (Hitcvllaneoni  IjeUera,  y  95,  dated 
9lb  April  1771,  and  signed  A  Whig)  in  relation 
to  iheae  Iranaaeliona,  writes,  ■■  T  wish  that 
grate  aod  aober  men  would  eunstder,  indepen- 
deotly  of  the  oiber  qurMiODa  heli>re  na,  bow 
far  Inia  particular  precedent  may  eneod.  Jf 
the  Houae  of  Cnmtnona  may  inlerpooe,  in  a 
ainifle  inBlaitce,bfiM«en  the  muIijpci,  who  com- 
plains, and  the  lawn,  which  ouifht  lu  |>riilcct,  1 
M»  no  rcaaon  why  they  may  ooi,  at  any  time, 


lolU 
apofce  aa  follawB  i — 

"  It  requires  oo  argnmenta  lo  sbeir, 
though  tbe  anlering  a  HniJproaefKi  on  | 
liooa  at  tbe  suit  of  Ibe  king  only,  •«  aa  m- 
daubtadprrrogalire  of  the  crown;  yet  like  ail 
olbar  prerogaiirea,!!  ia  istemlad  lor  the  genetri 
good  of  the  aabjed,  and  not  for  tbe  biodraBC* 
or  iaarrruptioo  of  public  juatice. 

"  It  ia  indeed  a  dtaoretionary  power,  bat  it  ia 
to  be  exerciaed  not  according  to  an  arbitrtrr 
but  a  aonnd  aad  legal  diaeretioa.  It  b  Ibr  tfat 
leaaoa.  Sir,  that  it  ia  not. left  to  tbe  wanloa  oa< 
priceofafafoariie,  or  Ibe  atbiirary  will  of  a 
miniater,  to  be  executed  at  pleaaure,  bat  it  it 
ilepoaited  aa  a  pvblie  Irutl  in  tbe  band*  of  tb* 
AtMmey  Oeoeral,  that  ibc  exerdae  of  it  may 
bo  directed  by  bl*  koowled|j«  of  tbe  lawi  and 
coaalitulioa  of  tbe  kingdom. 

'■  Slaoy  reawnia  auy  be  auggealtd  why  tbia 
power  abould  be  moat  iparingTy  nerciaed  in 
caaes  of  pnweeutioB  by  indielmeiit. 

"  Thnugb  the  king'*  name  ia  neceaaarilj 
oaed  aa  tbe  general  guardian  of  the  taws,  tber« 
ia  anoiber  party  ooneemed  in  iodictmnita,  tbe 
injursil  pan^,wboii  for  the  moat  part  tbe  real, 
ai  the  kiog  I*  the  nominal  proiMUtor. 

"The practice  looof  ectering  a  noliprote^i 
on  indictmenls  ii  but  of  modero  date. 

"  In  Ihe  casenf  Goddanl  and  Smith  io  lit* 
fltb  Mod.  sea.  Holt,  chief  joatice,  aaid,  ■  He 
*  bail  known  it  thought  rery  lianl  that  Ibe  At* 
lorney  General  alioald  enler  mAtjfrote^  np«Nt 
indiclnenta,  and  ihai  ii  began  first  lo  bo  prae- 
ti«od  io  tbe  latter  end  of  king  Gbarie*  tbe  W* 
reign,  and  be  ordered  [irecedentslobeaeardled, 
if  any  were,  io  Mr.  Atlomry  Palmer  of  Not- 
tiogham'a  time  |  and  al  auolhcr  day  lie  declar- 
ed, Ihal  io  all  kiog  Charles  the  in'a  tinaa  then 
was  no  prMedeot  of  a  noU  prMt^ui  on  aa  !■• 
d  I  omen  I. 

"  1  therefore  ■obmit  to  yon,  thai  (Mttiajf  bar* 
to  deiermine  npoo  tlie  apptieation  of  a  powar  as 
raoasttB  iu  wmwoainaill,  —4  af  irbwh  ■•■ 
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•re  Ml  bv  so  retpectible  to  alitbority,  that  it 
lilt  been  looked  upon  as  a  bardship  io  itself,) 
you  will  require  the  most  coc^eot  reasods  to  in- 
duce yoa  Io  exeri  it  upon  this  or  any  otber  oo- 
duuon. 

**  Those  reasons  must  arise  either  from  the 
.conduct  of  the  prosecutor,  the  personal  situa- 
tion and  circumstance  of  the  det(3ndant,  or  the 
■ubjeot  matter  of  the  prosecution. 

«•  J  do  not  find  from  the  affidavit  of  the  de- 
fendant, which  is  the  onl;^  information  I  have 
■had  of  the  grounds  of  his  application  to  you, 
that  he  complains  of  any  particuhu*  hardship  or 
oppression,  arising  either  from  unnecessary  de- 
lay, unusual  rigour,  or  any  other  misconduct 
.IO  the  prosecutor :  he  must  therefore  expect  the 
extraordinary  interposition  of  the  prerogative  in 
-  bis  behalf  in  this  instance  either  fr6m  something 
peculiarly  favourable  in  his  personal  situation, 
which  entitles  him  to  the  protection  of  the 
ccovn,  or  from  the  charge  against  him  being 
totally  groundless  and  unfit  to  oe  disctissed  in  a 
court  of  justice. 

^  **  As  to  the  first  of  these  points,  if  we  con- 
sider Mr«  Whittam  not  being  a  magistrate's 
coostabley  or  any  other  officer  intrusted  with 
the  execution  of  the  laws,  but  acting  merely  in 
a  private  ca|>acity,  as  wantonly  assaulting  one 
of  the  king's  subjects,  in  his  own  house,  who 
was  not  even  accused  of  any  crime,  and  vio- 
lently attempting  to  deprive  him  of  his  liberty ; 
if,  Tsay,  we  consider  him  in  this  point  of  view* 
he  can  hardly  be  thought  a  fit  object  of  the 
royal  favour  and  protection:  but  if  we  view  him 
in  the  light  in  which  he  has  thought  proper  to 
place  himself  by  his  own  affidavit,  he  will  be 
tbuod,  if  possible,  stiU  less  entitled  to  that  ex- 
ertion of  prerogative  for  which  he  has  applied. 
-He  tells  you.  Sir,  that  he  is  a  messenger  of  the 
House  of  Commons,  that  in  that  character,  and 
acting  under  the  express  orders  and  authority 
of  that  Hqpse,  he  did  the  fact  with  which  he  is 
charged  in  the  indictment.  Does  he  mean,  Sir, 
that  you  should  consider  this  aa  a  reason  for 
granting  a  noli  prosequi  f  When  was  it  heard 
-Eefere  that  an  exertion  of  prerogrative  was  ne- 
cessary to  support  the  authority  and  privileges 
of  the  House  of  Commons?  When  was  that 
House  known  to  sue  to  the  servants  of  the 
crown  to  screen  their  officers  from  the  laws,  or 
pnMect  them  from  the  indignation  of  an  incon- 
siderable printer  ? 

'^  I  believe  when  any  of  their  privileges  have 
heeo  really  invaded,  they  have  never  been 
found  wanting  either  in  power  or  inclination  to 
•upport  them ;  and  I  am  satisfied  that  if  the 
House  were  now  sitting,  Mr.  Whittam  would 
-not  hiCVe  dared  to  make  au  application  so  ma- 
nifestly tending  to  expose  their  privileges  and 
autbonty  to  ridicule  and  contempt.  But,  Sir, 
« I  am  persuaded  that  the  honour  and  dignity  of 
the  House  of  Commons  are  safe  in  your  hands, 
and  •that  you  will  suffer  no  act  Io  proceed  from 
you  that  can  throw  even  an  oblique  imputation 

•  upon  them. 

•  '>  If  there  is  for  these  reasons  nothing  in  Mr. 
Whittam'p  perBsnsiftituatioD^or  cifcumstances, 
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which  can  entitle  him  to  an  extraordinary  in- 
terposition in  his  favour,  it  remains  only  to  be 
considered  whether  any  motive  can  be  suggest- 
ed from  the  subject-mstter  of  the  prosecution  to 
induce  you  to  put  a  stop  Io  it  by  an  exertion  of 
the  royal  prerogative. 

"  The  charge  set  forth  in  the  indictment,  and 
not  denied  by  the  defeadant's  affidavit,  is  for 
assaulting  and  imprisoning  the  prosecutor,  Mr. 
Miller.  It  wiU  not  be  contended  that  there 
appears  any  thing  upon  the  face  of  the  indict- 
ment spnressive,  illegal,  unfit  to  come  before  a 
court  of  justice,  or  which  aflfords  any  motive 
whatsoever  for  granting  the  noli  proitgui ;  the 
reason,  therefore,  if  any,  must  arise  from  the 
matters  set  forth  by  the  defendant's  affidavit 
The  affidavit  states,  that  the  defendant  is  one  of 
the  messengers  of  the  House  of  Commons ; 
that  the  Speaker's  warrant  for  apprehending 
the  prosecutor  was  issued  by  order  of  the 
House,  and  that  in  consequence  thereof,  the 
defendant,  to  whom  the  warrant  was  delivered, 
did  make  the  arrest  with  which  he  is  charged 
in  the  indictment,  and  that  he  use<l  no  violence 
in  so  doing  other  than  seizing  Mr.  Miller  by  the 
arm,  as  is  usual  in  arrests. 

**  I  apprehend  it  is  not  incumbent  upon  me 
here  to  consider,  as  I  submit  it  is  not  compe- 
tent for  you,  Sir,  to  determine  in  this  summaiv 
manner,  whether  the  matters  here  set  forth  iih 
or  do  not  amount  to  a  good  defence,  or  legal 
justification.  We  are  not  now  to  try  the  cause  ; 
but  you.  Sir,  I  am  confident,  will  not  interpose 
the  prerogative  of  the  king  to  prevent  our  try- 
I  ing  it  in  the  regular  course  before  the  proper 
jurisdiction,  unless  the  prosecution,  as  it  now 
appears  before  yon»  is  so  clearly  and  manifestly 
groundless,  and  unfit  for  discussion  in  a  court 
of  law,  that  it  would  be  an  abuse  and  mockeiy 
of  public  justice  to  bring  it  to  a  trial.  If  the 
authority  under  which  Mr.  Whittam  alleges 
himself  to  have  acted  was  not  competent  to 
authorise  the  fact  which  he  coiftmitted,  or  if 
that  authority  never  was  in  fact  delegated  to 
him,  in  either  of  those  cases  the  prosecution  is 
well  founded  in  law.  If  any  dotibt  or  question 
can  be  raised  on  either  of  these  points,  it  is  not 
so  clearly  gVoundlessas  to  justify  the  putting 
a  stop  to  it  by  prerogative  before  those  ques- 
tions are  ImLlly  determined'. 

**  It  might  well  be  questioned,  whether  the 
House  of  Commons  has  any  power  by  the  laws 
or  constitution  of  this  kingdom  to  authorise  the 
issuing  of  such  a  warrant  as  that  under  colour 
of  which  Mr.  Miller  was  apprehended. 

*'  It  might  be  said,  and  supported  too  by  the 
greatest  authorities,  that  they  cannot  by  any 
act  of  theirs  singly,  create  any  new  power  or 
privilege  to  themselves.  That  tliere  was  a  time 
when  they  evidently  neither  possessed  nor 
claimed  any  such  power  as  that  in  question  ; 
and  when  the  authority  of  an  act  of  parliament 
was  thought  necessary  to  punish  even  so  un- 
deniable a  breach  of  privilege,  as  the  assaulting 
the  person  of  a  member  attending  upon  bis 
duty  in  |mrltament.  The  statute,  Sir,  which  I 
here  allude  tP,  it  the  llthof  H.6,c.  11,  yrhioh 
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Was  made  to  extend  the  provtnoos  of  5(h  of  H. 
4,  c.  6.  for  punishmeot  of  atiaallf  on  the  ter- 
▼anU  of  members  of  parliaroeot  when  attendini; 
on  their  matlert  in  their  doty,  to  the  peraoos  of 
the  raeniben  thefliat'Wes.  It  mi|eht  be  urired, 
that  the  pouer  in  question  has  never  been  m^ro 
them  by  anj  act  of  parliament,  and  that  if  there 
ever  uras  a  time  when  they  did  not  possess  it, 
they  eaii  by  no  other  means  have  l<t?^Uy  ac- 
quired it.  All  this  and  mueh  more  mi^ht  be 
aaid,  if  it  irere  necessary  to  dispute  the  autho- 
lity  of  the  House  of  Commons  to  issue  tlie 
warrant  for  the  cuinmitnient  of  Mr.  Miller; 
hut  it  ia  sufficient  for  me  at  present  to  contend, 
that  whether  they  had,  or  liad  not  the  power, 
they  never  did  in  fact  love  the  defendant  any 
•iithtirity  nhataoever  to  make  the  arrett  in 
qaestioo. 

^  The  warrant,  Sir,  under  colour  of  which 
Mr.  Whitiani  acteil,  is  a  warrant  purporting^  to 
he  is8ue<t  in  pursuance  of  an  order  of  the  House 
of  CumnKins,  and  signed  Fletcher  Norton, 
Speaker.  But,  Sir,  the  order  of  the  HoBse,^as 
it  in  rrciie«l  in  the  warrant  itself,  is  for  taking 
Mr.  Miller  into  the  custody  of  the  Serieant  at 
Anns,  or  his  deputy  ;  and  Mr.  Whittam  is  de- 
■crilicd  in  the  direction  of  the  very  sanoe  war- 
mnt  to  be  neither  the  one  nor  the  other  of  these. 
No  auiliority  whatsoever  can  be  conveyetl  to 
Mr.  Whittam  by  virtue  of  an  order,  in  which  he 
ii  not  named,  and  which  particularly  points  out 
«enain  peraonsjin  contradiction  from  all  others. 
This  warrant,  therefore  (so  far  aa  it  relates 
to  Mr.  Whittam,)  appears  to  be  issued  by  the 
Speaker,  merely  of  his  own  authority,  unau- 
thorized by  any  order  of  the  Hooae  of  C(»m- 
mons.  Has  the  Speaker  any  power  to  commit, 
unless  he  derives  it  from  the  orders  of  the 
House  ?  If  he  haa  not,  which  must  be  granted, 
be  is  bound  strictly  aoid  literally  to  puraue  that 
•rder  which  creates  his  autbonty :  as  far  as  he 
cxceeda  it,  he  acts  without  autbf*rity  himself, 
and  most  clearly  can  convey  none  to  auy  other 
person.  Mr.  Whittam,  tlierefore,  in  this  case, 
acting  without  any  legal  authority  whatever,  iu 
the  arrest  of  the  prosecutor,  a  prosecution 
fptiuaded  upon  that  cannot  be  considereil  as 
totally  void  of  foundation.  But  supposing  for 
a  moment  that  the  prosecution  was  frivolous 
and  ill- grounded,  J  submit  that  that  alone  would 
not  be  a  reason  for  the  extraordiiuiry  ioterposi-  j 
tioo  of  the  crown.  If  it  would  in  tbia  caae,  it 
iDust  in  every  other ;  every  delendant  wlio 
lancied  himself  unjustly  prosecuted  would  ap- 
ply for  protection  to  the  crown;  and  almoat 
every  indictment  must  first  tie  tried  by  the 
Attorney  General  lietbre  it  couki  come  regu- 
lariy  into  a  court  of  justice.  I  presume  you 
will  conceive  it  waa  not  for  these  purposes  that 
this  prerogative  was  vested  in  your  hands ;  and 
that  there  must  appear  some  strong  reasons 
jieculiar  to  the  case  to  shew  why  it  is  improper 
and  unfit  for  public  discussion,  besides  merely 
'that  of  tlie  prosecution  being  ill-grounded,  to 
•aduce  yoti  to  make  this  extraordinary  inlerpo- 
•lUou.  I  submit  to  you,  Sir,  with  great  defer- 
mse,  (hat  there  appears  im  inch  r^asont  iu  this 


of  polie J  mdwnademtm 
c  other  side.    !«•  qoea- 


Every  motive 
seeoM  to  weigh  on  tke  ouier  siae.  'i~fta  qi 
tioa  to  he  tried  is  the  iseat  importaat  that  can 
well  be  conceived.  TheprivilegcaoftbeHovia 
of  Commons  on  the  one  side,  and  the  lihertMi 
of  the  people  of  England  on  the  other,  are  aaid 
to  be  materially  affected.  Perhapa  Meed  it 
might  have  been  wished  that  this  great  quaation 
had  never  been  started,  or  brought  to  the  pqhiia 
view,  by  issuing  the  warrant  io  oaestioo.  But 
when  it  has  he^  already  so  much  agitated,  and 
has  engrossed  the  attentiow  of  tlie  pohlie,  it 
seenM  necessary,  for  the  salisfactioa  and  qiit/L 
of  the  kingdom,  that  it  shouM  praoted  to  a  as^ 
Ukdu  and  legal  determiaation  ia  a  eaart  of  jua- 
tice.  If,  tlierefore.  Sir,  the  House  of  CofDoaoBB 
liad  no  authority  by  law  to  aotliorise  Mr.  Wliit- 
tam  to  bmIw  tiie  arrest  opoo  the  prsaecutor,  or 
if,  in  fact,  no  authority  waa  delegated  to  iUiB, 
in  eitlMr  of  these  cases  he  haa  iHqrally  aaaault- 
eil  an  innocent  bmo,  aad  deprived  him  of  lua 
liberty  ;  and  the  eotering  a  noUprmemni  wayhl 
he  no  olMtruction  of  public  justice,  if  oo  ths 
other  hand  the  House  of  ComoHma  had  a  legal 
authority,  and  regnhiriy  delegated  tlie  ezees- 
tion  of  it  to  Mr.  Whittam,  the  public  should  ha 
convinced  of  it  by  a  diseuisioo  and  delermia»» 
tioo  in  a  court  of  hiw.  And  the  graotiiif  tha 
noii  protequi  in  that  case  would  lend  to  mislead 
many  people  into  an  opinion  that  it  waa  doaa  to 
screen  an  offender  from  the  laws,  who  had  ao 
l^gal  justification  in  a  court  of  juatioe :  I  tliere- 
tore  aubmit  to  you.  Sir,  for  these  reasona,  that 
f  on,  as  Attorney  General,  will  not  think  proper 
in  this  case  to  grant  a  noli  pro§equi/' 

'J.    Do 


fff 


<( 


Mr.  Attorney  General.  Do  you  prodttea 
any  evidence?" 

«*  Mr.  Adair.  We  offer  no  other  evidcaea 
than  what  appears  in  the  affidavit  of  the  de- 
fendant hinoAelf,  and  the  warrant  to  whiefa  it 
reters." 

•^  Mr.  Attorney  General,  You  are  extremal j 
right  in  this,  that  it  is  not  at  all  a  fit  thing  for 
the  Attorney  General  to  try  either  the  tact  upon 
which  the  defendant  is  indicted,  or  to  «leter- 
mine  the  law.  The  only  question  it  this,  whe- 
ther it  is  fit  for  the  king  to  interpoaeaa  the  pro- 
secutor of  tliis  offienoe  ?  That,  1  take  it,  ahoald 
be  the  ground  of  your  argument,  and  the  point 
upon  which  1  expected  satisfactioo.  The  affi- 
davit itself  states  the  messenger  of  the  Houaa 
of  Commons  to  be  acting  uiuler  the  authority 
of  the  House  of  Commons ;  and  if  thia  waa  tha 
only  way  in  which  that  question  oauld  he 
brought  before  a  court  of  law,  I  ahould  be 
obliged  to  give  an  opinion  whether  it  ought,  or 
whether  it  ought  not. 

*•  The  only  point  I  have  Io  consider  it,  whe- 
ther it  be  fit  for  the  aame  of  the  crown  to  ap- 
pear in  prosecuting  one  who  appears  Io  he  ttie 
messenger  of  the  House  of  Commona,  and  to 
be  armed  by  the  authority  of  that  House  for 
doing  the  very  thing  he  has  done  under  the 
orders  of  the  House  ?  I  don't  mean  to  paaa 
over  the  objection  which  has  been  made,  tiiat 
tlie  Speaker  of  the  House,  by  orders  of'  the 
Uousci  directing  tha  warraat  to  a  pcnaa  aot 
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Bamed  in  sach  order,  whetbcr  that  order  extends 
only  to  arrestini^  the  prosecutor,  and  taking 
faim  into  the  coslmly  of  the  Serjeant  at  Arms,  or 
bis  deputy :  I  dare  say  I  take  Mr.  Adair's  ob- 
jection perfectly  right ;  the  order  of  the  House 
IS  for  taking  him  into  the  custody  of  the  Ser- 
jeant at  Arms  or  bis  deputy ;  and  the  objection 
is,  that  the  person  in  whose  custody  the  prose- 
cutor was  originally  taken,  is  neither  the  Ser- 
jeant at  Arms,  or  nis  deputy ;  and  the  doubt 
you  raise  upon  it  is,  whether  the  Speaker  of 
Iho  House  of  Commons  can  authorise  another 
person  to  arrest  and  bring  him  into  the  custody 
of  the  Serjeant  at  Arms^  or  his  deputy ;  for  the 
Serj^nt  at  Arms,  or  bis  deputy,  is  tne  proper 
and  the  only  custody  I  know  of  belonging  to 
the  House,  and  the  gentleman's  argument  is, 
that  in  point  of  the  arrest  it  cannot  be  made 
without  the  Serjeant,  or  deputy  Serjeant,  with 
respect  to  the  orders  of  the  House  of  Commons, 
and  the  direction  of  the  warrant  by  the  Speaker, 
which  is  a  question  of  hiw  to  be  sure.     It  has 
been  constant  in  point  of  practice  for  the  mes- 
sengers to  be  employed  (in  the  ordere  of  the 
House,  and  for  other  than  messengers  to  be 
employed)  upon  the  rery  same  occasion.  There 
is  nothing  so  constant  as  the  messengers  all  to 
be  employed:  there  are  some  few  instances 
where  more  than  the  messengers  have  been 
employed  upon  these  occasions.    The  difficulty 
upon  It  was,  whether  they  should  or  not  be  in^ 
aerted  in  the  warrant:   or  whether  if  they 
were  not  inserted  in  the  warrant,  it  could  be 
construed  under  the  general  description  of  the 
Serjeant  at  Arms,  or  bis  deputy  ;  or  whether 
that  authority  could  go  to  warrant  those  which 
might  be  appointed  by  the  Serjeant  at  Arms,  or 
his  deputy,  upon  that  occasion.    It  was  thought 
more  proper  to  make  a  warrant  directed  to  the 
person  to  be  employed,  though  it  was  men- 
tioned in  the  ordere  of  the  House  that  the  cas- 
.tody  was  to  be  that  of  the  Serjeant  at  Arms,  or 
his  deputy,  according  to  the  usual  form  of  their 
orders. 

**  But  the  only  point  for  me  to  consider  is, 
how  far  it  is  fit  the  king  should  be  the  prose- 
cutor of  a  servant  of  the  House  of  Commons  in 
the  exertion  of  a  prifilege  which  they  now 
claim,  which  they  hare  claimed  for  ages,  and 
have  been  in  the  possession  offer  ages,  and  that 
the  king  should  be  brought  into  a  proceeding 
against  the  servant  of  the  House  as  a  prosecu- 
tor. The  noU  proiequi  is  called  a  prerogative 
right  of  the  crown ;  it  amounts  to  no  more 
than  this,  that  the  king  makes  his  election  whe- 
ther he  will  continue  or  not  to  be  the  prosecu- 
tor upon  an  indictment,  and  the  noli  prosequi  is 
entered  in  the  same  words  in  case  of  the  crown 
as  of  a  private  person.  The  entry  upon  the 
record  is  exactly  the  same  by  the  Attorney 
General  as  by  a  private  plaintiff  upon  record  in 
any  civil  suit. 

**  I  did  expect  that  you  would  have  given  me 
some  reason  for  entertaining  an  opinion,  that  it 
was  decent  and  fit  for  the  crown  to  continue 
and  staad  forth  as  a  prosecutor  for  the  messen- 
ger of  the  House  of  Comuioni  acting  under 


their  direction,  in  maintenance  of  a  privilege 
they  have  claimed  and  held  so  long.  That  is 
the  only  point  I  put  it  upon.  The  affida?it  as 
made  by  the  defendant  makes  it  necessary  to 
consider  him  as  an  officer  of  the  House. 

<*  I  did  not  indeed  expect  any  disputes  upon 
it,  or  that  it  would  be  put  u|KMi  so  small  • 
ground :  the  reason  i  expected  was,  that  it  was 
becoming  an  officer  of  tne  crown,  in  the  name 
of  the  crown,  to  continue  a  prosecution  by  the 
crown  against  the  messenger  of  the  House  of 
Commons  acting  under  the  authority  of  the 
House  of  Commons." 

**  Mr.  Adair  expressing  a  doubt  whether  it 
would  be  proper  for  him  to  make  any  reply  tu 
this,  the  Attorney  General  said  he  should  be 
glad  to  bear  him. 

*'  Mr.  Adair.      With  regard  to  what  yoa 
have  suggested,  it  is  true  the  entry  upon  re- 
cord is  ue  same  in  the  case  of  the  crown  as 
of  a  private  person,  yet  in  a  prosecution  by  in- 
dictment the  crown  is  not  solely  concerned. 
To  make  the  case  exactly  similar,  it  should  be 
an  information  ex  officio^  or  any  other  really 
and  truly  a  crown  prosecution,  and  then  tlia 
entering  noU  prosequi  upon  that,  would  be  the 
same  as  upon  private  actions.     But  in  the  case 
of  indictments  the  king  being  in  faot  a  nominal 
prosecutor,  though  his  name  is  necessary,  and 
the  injured  party  being  the  true  prosecutor, 
who  applies  to  the  laws  of  his  coimtry  for  jus- 
tice against  the  ofi*ender,  ^ho  has  violated  those 
laws  and  particularly  injured  him :    if  in  that 
case  the  king  puts  a  stop  to  this  prosecution  by 
withdrawing  his  name  from  it,  it  is  the  same  ia 
effect,  though  not  in  form,  as  if  he  sent  his 
mandate,  and  said  that  prosecution  should  not 
go  on :  because  if  he  withdraws  his  name  frojoi 
It,  that  prosecution  cannot  by  the  laws  go  any 
further,  the  prosecutor  himself  cannot  proceed 
in  his  own  name ;  the  withdrawing  that  name 
has  the  same  efi*ect  as  the  actual  interposition 
of  prerogative  by  the  Attorney  General,  and 
operates  the  same  as  a  pardon.    Mr.  Whittam 
being  alleged  to  have  acted  under  the  authority 
of  the  House  of  Commons,  to  have  had  a  war- 
rant directed  to  him ;   the  question  is  not  whe- 
ther the  warrant  is  legal  or  not,  but  whether  it 
is  proper  for  the  crown  to  put  a  stop  to  that 
prosecution,  and  whether  the  privileges  of  the 
House  of  Commons  being  said  to  be  concerned, 
any  interposition  of  the  crown  be  necessary  te 
support  their  authority.    If  Whittsm  has  acted 
in  purauance  of  the  order  of  the  House,  if  those 
ordera  are  such  as  the  House  has  a  competent 
authority  to  make,  1  submit  that  it  cannot  be  e 
doubt  that  that  matter  pleaded  or  brought  in  e 
regular  manner  before  a  court  of  justice  would 
be  a  sufficient  defence.     If  the  courts  of  lavs 
are  of  opinion  that  the  House  has  that  autho- 
rity, and  that  it  was  regnlarly  delegated   te 
Wniltam,  they  would  necessarily  be  of  opinioa 
to  acquit  him ;  snd  upon  that  ground  there 
appears  to  be  no  necessity  for  the  crown  with- 
drawing itself  from  a  prosecution,  which  by  no 
possible  means  can  prove  oppressive  or  inju- 
rious to  the  defeniiaBt.     If  ha  has  acted  andei 
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■  l^al  •iilhorilf,  be  mnrt  be  ^ttAty  iC^illcJ 
hacnnrtof  jiulice.  Bui  if  Ifae  auUiorily  i« 
BM  sutGcipnt,  or  oat  re^Urtj  C0Q(r>ed,  ii  is 
pnijier,  Tiir  llir  Mkeof  jiittiM  *iA  tbrlibfrlt  1 1 
ibe  subject,  ihH  Juil^ent  ihould  be  [.ri 
Bduueeil  upon  it  in  k  court  of  law.  I  btlii  <  ■■ 
Ihc  [irosecnlor  doei  not  coalrnH,  that  the  il< - 
feuclaut  lioi  bren  cuiliy  of  lint  kind  oroHtii 
far  wliich  be  mnna  to  pratcoule  Lim  iritb  ^I'l  i 
lifpnr ;  lie  Joti'i  inean  10  opprec*  him,  or  |  >u 
cwd  rurllietakeorpunMhmeatonly  ;  Tflielin  i 
ft  ti  5/.  ur  5,000  iiiuJiBerenl  to  him;  tbec.ili 
thing  be  wislies  la  la  hite  the  qatralioa  ded't>;i 
by  a  legal  conipeteni  jurifiitctiun.  If  it  cooiti. 
Kjjularlv  bffbre  (he  Court,  thoogh  perhijiK 
Upon  thi*  iuiliclmenl  it  could  uol,  bat  if  it  du<_s, 
Ibe  ijueilion  ia,  whether  (lie  Hunker  of  tni 
Bouae  of  Commont  had  a  lufficieat  leipti  an 
tboriij  to  aulhocize  that  antat,  i>r  whether  tin 
defeouant  has  aelually  acteil  under  that  aDtlu-- 
rilj',  ■ui;h  aa  it  wai;  and  I  lubmit  to  jkuc 
coniiiimlioD,  nhether,  up^n  ibal  poiut,  ■  n  I. 
lalerp4i»tioii  appearalubenecntarjmtbifc  ^ 
■itheraijon  lieliaH'  of  the  derenilBot,  or  of  ib 
pri ri lege  uf  the  llouaeof  CatnmoD*." 

'*  it\T.  At toiHfy  Central .  i  don'l  put  itn|>r>n 
tile  tenderueat  lo  Mr.  Whiltam,  or  the  pniui  <>: 
priTiJrffeoftbeUoine  of  ConiinnDi,  but  mn.  '<. 
iipoD  tlie  fool  of  decency,  a*  the  ciicuinatant:' 
Qrt!ie  croim  taking  ■  part  in  the  proiecuii<.in 
(nbleh  ibey  muit  do  if  they  go  on  fiilb  iij 
■gaioil  the  tueuengpr  of  the  Houm  of  Coin 
mom,  acting  under  the  authority  of  the  war- 
Mat  of  the  Speaker,  punuaot  to  aaorderof  t!ii' 

Hr.  De  Gre^,  the  Aliontey  Gmenl.  was 
■ftcnrarila  Chief  Juttice  of  the  Commuii 
Plea*,  and  31r.  Adair,  aubM^uenlly,  Itecoidcr 
tf  London. 

I  am  wrr^  lo  find  io  Mr.  GilbertWakeecliIri 
tfemolra  of  hia  owo  Life  the  following  jius 
n^e  reipecting  the  Ricbtaoud  Park  trau?<- 
•elioDi : 

**  fi^  oiw  of  UiOM  KaDdalotis  mnanki(al 


ncroacfaments  whicb  ba*fl  iidiafiijiwl  tb« 
preaeat  reign  at  RichmODd,  aad  CMentialljin- 
paircd  thebeaaly  an4  eonTanienoe  of  Uwt  tcr- 
reatrtat  Paradiae,  Ibe  footway  Ihrengh  Keh- 
mond  Park  lo  Wirabledon,  Eait  Sheen,  *wk 
Kingtltm,  waa  ibnt  up,  and  n*  paaaagc  al- 
bwrd  witboat  a  ticket."  (St«.  1792,  y.  949). 
It  baa  been  teen  that  the  obttructHm  wa* 
made  in  Ibe  reign  of  king  George  9.  I  bar* 
no  aoapicNn  ibM  Hr.  Wakdictd  deaigited  amy 
Diiirepreaenlation.  I  ohaene  that  Dr.  Diisey, 
in  bii  preface  to  Dodaon'a  life  of  Faairr,  cite* 
a  aecood  editinn  (18041  of  Wahefietd'a  Bl«> 
nioirt :  thai  edition,  1  beileie,  I  nerer  aav. 

P.  087.  Binca  writing  Ihit  note,  I  bat* 
fboud  in  Tol.  3,  p.  A*,  M  Mr.  Stepben**i  M«- 
moira,  that  Mr.  Horne  muined  IM  additiooa} 
name  of  Tookeio  Iho  year  1T8>. 

P.  689.  For  more  cooeaming  tbe  inddiUa 
character  of  ibe  ^rtfy,  aee  bithop  Honley'a 
■ipeecb  (April  13th,  1804)  in  a  debate,  in  Don. 
Froc.  upon  tbe  Bill  (atai.  44  Geo.  3,  o.  43),  I* 
ealbrce  the  due  obieiTaoce  of  tbe  eanooa  and 
rubric  re«pecliog  prntnnl  Ut  b«  admitted  inU> 
the  aacred  orden  ol  ilt-'Bctin  and  prieit.  Hora- 
ley's  Mpeeche^  in  Piirliaiiienl,  pp.  434,  (1  tegh 
8to.  1813.  Tbe  caae  of  a  clerk  abandonii^ 
Ilia  ctericiil  cliaracler.  aud  enlenDU  on  a  lay 
prufeation,  or  eaerciiioga  lay  calling,  waa  do- 
licrd  by  wrjeaiil  Glyon,  in  tlie  coune  of  tbe 
urocecilingi  in  the  llouse  of  ComiDona  reapec^ 
ing  a  puMicaiitm  dcfarualory  nf  the  Speaker 
(«irPleleher  Norton).  See  11  New  ParL  HiiL 
1034. 

P.  719.  Tbe  alluaion  lo  the  treabneBlor 
tbe  Preabyteriaoi  by  ihe  archbiihop  of  York, 
I  apprehend,  relate*  to  Ibe  *leriron  whicb,  eo 
February  91,  177T,  "aa  ureacbed  by  areb- 
biahop  .Mnrkham,  before  the  incorporatid  So- 
ciety for  |iropagaiiog  the  Goipel  in  Foreign 
Farta,  which  tennoo,  in  compliance  witb  iW 
requeat  of  ibe  Society,  waa  publiahcd  by  Uw 
praacbcr. 
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Latefy  jmblishedt 
nnHE  PARUAMENTARY  DEBATES,  FROM 

^  THE  YEAR  1803  DOWN  TO  THE  PRESENT  TIME; 
formiDg  a  Cootinuation  of  the  Work  entitled,  *<  Thi  Pai. 
LiAMBHTAftY  HiiTORY  OP  Emdlamd,  from  the  earliest  Period  to 
the  Year  1803.*'— Published  luider  the  SoperiateDdence  of 
T.  C.  Hansard. 

The  Subscribers  are  informed  that  the  Volumes  of  the  abore 
Work  comprising  the  Debates  in  both  Houses  from  the  Open- 
ing of  the  New  Parliament*  NoTember24,  1812,  to  theaose 
of  the  Session,  July  22,  1813,  may  be  haid  of  their  respectire 
Booksellers.— -Ptf/er6orotfgA  Court,  lOM  Feb.  18U. 

*if*  Complete  Sets  of  the  Work,  in  26  Volumes,  may  be 
had  of  the  Publishers.  The  Debates  of  the  present  Session 
will  be  published  as  speedily  as  possible :  and  all  Communi- 
cations forwarded  to  Mr.  Hansard  will  be  attended  to. 


AUo, 

»pHE  PARUAMENTARY  fflSTORY  op  ENG- 

^  LAND,  from  the  Earliest  Period  to  the  Year  1803,  from 
which  last  mentioned  epoch  it  is  continued  downwards  to  the 
present  time  in  the  Work  entitled,  "  The  Parliambntart 
Debatss,"  published  under  the  Superintendence  of  T.  C.  Hah- 

SAtO. 

The  Nineteenth  Volume  is  ready  for  delivery,  bringing  the 
Parliamentary  History  of  England  down  to  the  Year  1*778. 

"  To  present  the  Public  with  correct  Reports  of  the  mnlti- 
fiirious  Debates  relating  to  the  War  with  America  which  took 
place  during  this  memorable  period — and  which  Debates,  from 
the  confused  manner  they  hare  heretofore  appeared  in,  have 
been  rendered  unintelligible,  and,  to  the  generality  of  readers, 
nearly  useless— has  beon  the  anxious  endearour  of  the  Editor* 
And  he  hopes,  in  particular,  that  the  transactions,  in  both 
Houses,  during  the  laborious  Session  which  opened  on  the  18th 
ofNorember  1777,  and  ctosedon  the  Sd  of  June  1778— a  Ses- 
sion in  which  a  greater  number  of  interesting  public  questions 
were  agitated  than,  perhaps,  in  any  other  within  the  space  df 
the  preceding  century— will  be  found  detailed  with  a  careful- 
ness commensurate  with  their  importance.'* — Preface. 

Priqted  for  Longman,  Hurst,  Rees,  Orme,  and  Brown ;  J. 
Richardson;. Black,  Parry,  and  Co.;  J.  Hatchard;  J.  Ridg- 
way;  E.  Jeffiery;*J.  Booker;  J.  Rodwell;  Cradock  and  Joy ; 
R.H.ETansiBiidd and  Calkin;  J.Booth;  and T.  C. Hansard. 


<-  * 


Tfaia  book  ■■  nader  no  circucnvttfno^ 
taken  from  the  BuildiaX 


a^ 


